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ERRATA.

Errors and omissions in cases cited have been corrected in the

TABLE OF CASES CITED.

Page 57-Add foot-note reference to Lavery v. Pursell "(1) 39 Ch. D. 508,
at p. 516."

119, line 15-for "deprived," read "derived."

" 457, line 18-for "were," read "was."

502, line 28-for "27," read "153."

527, line 14-for "27," read "153."
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MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL SINCE THE
ISSUE OF VOLUME 45 OF THE REPORTS
OF THE SUPREME COURT OF CANADA.

Alberta Railway and Irrigation Co. v. The King
(44 Can. S.C.R. 505). Appeal to Privy Council al-
lowed, 25th July, 1912; ([1912] A.C. 827).

Anderson v. Munfcipality of South Vancouver (45
Can. S.C.R. 425). Leave to appeal to Privy Council
refused, 25th July, 1912.

Bwckh v. Gowganda Qucen Mlines (46 Can. S.C.R.
645). Leave to appeal to Privy Council refused, 25th
July, 1912.

Cameron v. Cuddy et al. (not yet reported). Leave
to appeal to Privy Council granted, 12th December,
1912.

Canadian Pacific Rway Co. and Grand Trunk
Rway Co. v. Canadian Oil Companies (not yet re-
ported) ; and Canadian Pacific Rway Co. v. British
America Oil Co. (not reported). Leave to appeal
granted in both cases; appeals to be consolidated; 13th
December, 1912.

Cushing v. Knight (46 Can. S.C.R. 555). Leave
to appeal to Privy Council refused, 9th December,
1912.

David v. Swift (44 Can. S.C.R. 179). On a judg-
ment, subsequent to the decision of the Supreme Court
of Canada, by the Court of Appeal for British Colum-
bia an appeal was taken direct to the Privy Council.
The appeal was dismissed with costs, 18th June, 1912.

The King v. Cotton (45 Can. S.C.R. 469). Leave
to appeal to Privy Council granted, 2nd July, 1912.
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Mackenzie v. Monarch Life Assurance Co. (45
Can. S.C.R. 232). Leave to appeal to Privy Council
granted, 17th May, 1912.

Maclaren v. Attorney-General for Quebec et al.
(46 Can. S.C.R. 656). Leave to appeal to Privy
Council granted, 16th July, 1912.

"Marriage Laws," In re, (46 Can. S.C.R. 132).
The judgment of the Supreme Court of Canada was
affirmed by the Privy Council, 29th July, 1912;
([1912] A.C. 880). See 59 Can. Gaz. pp. 531, 618, 658.

"Montcalm," The S-S., v. The S-S. "Kronprinz
Olav" (not reported). Security for an appeal to the
Privy Council was approved on the 14th August, 1912.

National Trust Co. v. Miller; Schmidt v. Miller
(46 Can. S.C.R. 45). Leave to appeal to Privy Coun-
cil granted, 25th July, 1912.

Outremont, Town of, v. Joyce (43 Can. S.C.R.
611). An appeal to the Privy Council, taken direct
after the appeal sought to the Supreme Court of
Canada had been quashed, was dismissed with costs.

References by the Governor-General in Council,.
In re, (43 Can. S.C.R. 536). Appeal to Privy Council
dismissed, 16th May, 1912. See (1912) A.C. 571.

"St. Pierre-Miquelon," The S-S., v. The S-S. "Ren-
wick" (not reported). Security for an appeal to the
Privy Council was approved, 11th December, 1912.

Serling v. Lavine (not yet reported). Leave to
appeal to Privy Council granted, 19th December, 1912.

Smith v. National Trust Co. (45 Can. S.C.R. 618).
Leave to appeal to Privy Council refused, 16th July,
1912.
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CASES
DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL
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DOMINION AND PROVINCIAL COURTS

MORDECAI WEIDMAN AND HIRAM
WEIDMAN, TRADING UNDER THE

FIRM NAME AND STYLE OF "WEID-

MAN AND COMPANY" (DEFEND-

ANTS) ...............................

APPELLANTS;

AND

BERNARD SHRAGGE (PLAINTIFF) . . RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Contract-Public policy-Restraint of trade-Combination-Conspir-
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1912 Per Davies J. dissenting.-As the agreement was not, in the cir-
cumstances, void at common law as being unreasonably in

WEIDMAN restraint of trade it did not violate the statute.
17.

SHRAGGE.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), reversing the judgment of Mathers
C.J., at the trial, and maintaining the plaintiff's action
with costs.

The circumstances for the case are stated in the
judgments now reported.

Ewart K.G. and F. M. Burbidge, for the appellants.

M. G. Macneil, for the respondent.

THE CHIEF JUSTICE.-The action in this case is

brought for an account based upon a contract between
the plaintiff and the defendants which is described in
the statement of claim as an agreement

for the purpose of carrying on their business in a manner mutually
profitable to both parties to the said agreement.

The defence denies the state of the account as alleged
and pleadjs the illegality of the agreement under sec-
tions 496 and 498 of the Criminal Code which are
grouped under the general heading of "Offences con-
nected with Trade." The trial judge decided the point
of illegality in favour of appellants. On appeal this
judgment was reversed.

Having very carefully read the cases cited by
counsel at the argument and referred to by the judges
below in their notes, I cannot better describe my con-
dition of mind than by quoting from a very recent
opinion of an eminent English jurist who said:-

(1) 20 Man. R. 178.

2
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I am convinced it is impossible to give in a few pages a complete 1912
and accurate exposition of the English law as to combinations which
are in restraint of trade or unduly impede free competition or em- WVEIDMAN
ployment so as to deduce from the numerous and conflicting cases SHRVGGE.
clear and definite principles.

The Chief
The same authority says that the case of The Mogul Justice.

Steamship Co. v. McGregor, Gow d& Co.(1), only de-
cided that an action for conspiracy could not be main-
tained by the plaintiff, because the defendants did not
by entering into the contract under consideration
render themselves guilty of a criminal conspiracy.
But on the question whether the contract was void
and illegal because it was in undue restraint of trade
or unduly impeded free competition, there was the
utmost diversity of opinion both among the judges
and the noble and learned Lords. In Mitchel v.
Reynolds(2), the following principles were laid down:
that all contracts in general restraint of trade are
illegal in the sense of not being enforceable, but that
agreements in partial restraint of trade, if for con-
sideration, are valid, provided that the restraint is
reasonable, in the sense that it is such as is reason-
ably necessary for the protection of the person who
seeks to impose restraint (covenantee). In this case,
however, we are not called upon to consider in what
respect the contract declared upon is affected by the
principles of the English law as to restraint of trade,
nor are we at liberty to invent or give effect to any
new ground of public policy. Our duty is to deter-
mine its validity in view of those sections of the Crim-
inal Code relied upon. In effect, clause (d) of section
498 of the Code declares in very plain language that
an agreement which might in itself be perfectly law-
ful as made by the parties in the exercise of the free-

(1) [1892] A.C. 25. (2) 1 Sm. L.C. (10 ed.) 391.

11/2
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1912 dom to contract or to abstain from contracting, which
WEIDMAN the English law has for many years recognized in
suRAGGE. every individual, is unlawful if the object of the par-

The Chief ties is to unduly prevent or lessen competition in an
Justice. article or commodity which is a subject of trade or

commerce. In other words, if the object of the parties
to the agreement is to interfere with the free course of
trade by unduly preventing or lessening competition
the agreement is declared to be unlawful. It is not
necessary, I repeat, that the agreement should be in
itself fraudulent or otherwise illegal; and all agree-
ments which prevent or lessen competition do not
come within the operation of the statute; the mischief
aimed at is the undue and abusive lessening of compe-
tition which operates to the oppression of individuals
or is injurious to the public generally. And it is for
the courts to say whether in the circumstances of each
particular case the mischief aimed at exists. In The
United States v. The Trans-Missouri Freight'Associa-
tion(1), it was held that the "Sherman Act" applies
equally to all contracts tending to create a monopoly,
whether or not they are reasonable, or whether or not
they are unlawful at common law.

Parliament has not sought to regulate the prices
of commodities to the consumer, but it is the policy
of the law to encourage trade and commerce and Par-
liament has declared illegal all agreements and com-
binations entered into for the purpose of limiting the
activities of individuals for the promotion of trade;
and preventing or lessening unduly that competition
which is the life of trade and the only effective regu-
lator of prices is prohibited. The question for deci-
sion here, assuming the law to be as I have stated it,

(1) 166 U.S.R. 290.

4
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is: Was the contract declared upon entered into for 1912

the purpose of unduly limiting competition in the pur- WEIDMAN

chase or sale of an article which is ordinarily a sub- SHRAGGE.

ject of commerce ? It is admitted by both parties The Chief
that junk, the subject-matter of the contract, is ordin- Justice.

arily a subject of commerce. The trial judge found
that the manifest purpose of the agreement was to
prevent competition between the parties to it, and
to affect prices. He said:-

It cannot be doubted that the tendency of such an agreement
would be to lower prices on the junk purchased from the public, and,
possibly, to increase the price of junk sold to the consumers.

The learned judge also said:-
It is true that in the present case the agreement to fix prices was

between two dealers only, but these two practically monopolised the
whole trade in junk in Western Canada, and when they ceased to
compete with each other all competition was gone. The effect of
their agreement was not only to limit competition, but to destroy it.

And there can be no doubt on the evidence that
the conclusion reached by the learned judge is well
founded; the main object and purpose of the agree-
ment was to eliminate competition and to control the
junk market in all Western Canada both as to pur-
chases and sales and, on that ground, I hold that the
question must be answered in the affirmative and that
the agreement is, therefore, bad under the sections of
the Code. I can see no distinction in principle be-
tween this agreement and one that might be entered
into between two or more traders to control the price
of all wheat purchased and sold in Western Canada;
and if the object was to monopolize the wheat trade
of Western Canada instead of, as in this case, the junk
trade, would any court hesitate to declare it illegal in
that it was calculated to unduly impede free competi-
tion to interfere with the free course of trade, and to
effect a wrongful purpose ?

5
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1912 I would allow the appeal and restore the judgment
WEIDMAN of the trial judge with costs.

V.

SHRAGGE.

The Chief DAVIES J. (dissenting).-This is an appeal from
Justice. the judgment of the Court of Appeal for Manitoba

reversing a judgment of the trial judge which declared
an agreement made between the parties on which the
plaintiff had brought an action to be void as contra-
vening section 498 of sub-section (d) of the Criminal
Code.

The agreement in question was made between two
junk and bottle dealers who purchased these articles
amongst others in Winnipeg and elsewhere in West-
ern Canada and shipped them for sale to Chicago in
the United States of America.

It was dated the 28th of March, 1905, and was to
continue from the first of April till the 15th of De-
cember following with a provision for an extension
thereafter from month to month if mutually agreed
upon, and as a fact it was renewed up to the 1st of
January, 1907. It professed to fix the maximum
prices which each of the parties should pay for the
several articles specified in the schedule which prices
were to be subject to revision by mutual consent; and
provided that each party should make up accounts
monthly shewing the profit or loss made on the busi-
ness done and that the profits should be equally
divided.

The trial judge held that

the manifest purpose of the agreement was to prevent competition
between the parties to it and to maintain a fixed price for junk
purchased.

He further held, however, on the facts as proved
and after reviewing a number of authorities, that

6
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the agreement in question went no further than that 1912

in Collins v. Locke(1) ; that the provision for carry- WEIDMAN

ing it into effect, viz.: the monthly division of net SITR GGE.

profits, was not unreasonable and that the restraints Davies J.
imposed were nothing like as great as those in the -

case cited. le, therefore, held the agreement not to
be void at common law as being in restraint of trade.

But, while upholding the agreement at common
law, he nevertheless held it was void as being in con-
travention of section 498, sub-section (d) of the Crim-
inal Code.

The Court of Appeal for Manitoba, Richards J.
dissenting, reversed the judgment and held the agree-
ment was not void either at common law or as con-
travening the Code. Richards J., the dissenting
judge in the Court of Appeal, says nothing about the
validity of the agreement at common law, but follows
the trial judge in holding that it contravened the
statute.

Chief Justice Howell held that outside of the crim-
inal law the agreement was binding and that the in-
tention of Parliament in passing the criminal statute
was to

suppress certain contracts and combinations in restraint of trade
and make the parties thereto liable to an indictable offence and that
the agreement did not contravene the statute.

Cameron J. agreed with him on both grounds, while
Perdue J., agreeing on the first ground that at com-
mon law the agreement was not bad, held that it did
not violate the statute because it did not "unduly pre-
vent or lessen competition" in the articles it covered.

With respect to the agreement here in question I
agree with the trial judge and the three judges of the

(1) 4 App. Cas. 674.

7
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1912 Court of Appeal that, applying the rule now followed
WEIDMAN by the courts in determining the validity or otherwise

SHEAGGE. of agreements or covenants claimed to be in violation

Davies J. of the common law, it cannot be held void. That rule,
- as I gather it from the authorities, is that every case

must be decided on its own facts and that the con-
trolling and guilding rule in each case is whether the
restraint attempted is reasonable or not with respect
to the interests of the parties concerned and to the
public interests.

The case of Nordenfelt v. The Maxim Nordenfelt

Guns and Ammunition Co. (1), decided by the House
of Lords, determines that a covenant against the
covenantor engaging in a particular business though
unrestricted as to space was not, having regard to the
nature of the business and the limited number of the
customers, wider than was necessary for the protec-
tion of the company nor injurious to the public in-
terests of the country and, therefore, was valid. The
speeches of the distinguished Law Lords who took part
in that decision without any dissenting voice united
in the test of reasonableness, as being the guiding
and controlling test in all cases and whether the
covenant or agreement is general or particular. In
determining the question of reasonableness they
further held that the courts should have regard as
well to the interests of the public as of the parties to
the agreement and that each case must be decided on
its own facts and by the application to them of this

general test. The later cases of Dubowski & Sons v.
Goldstein(2), and Underwood & Son v. Barker(3),

(1) [1894] A.C. 535. (2) [1896] 1 Q.B. 478.

(3) [1899] 1 Ch. 300.

8
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are to the same effect on similar reasoning. In the 1912

latter case Lindley, M.R., says, at pages 303-4:- WEIDMAN
V.

The law as now settled cannot, in my opinion, be more accur- SHBAGGE.

ately expressed than it was by Lord Macnaghten in Nordenfelt v. D
Maxim Nordenfelt Guns and Ammunition Co. (1). He said: "The Davies J.
true view at the present time, I think, is this: The public have an
interest in every person's carrying on his trade freely; so has the
individual. All interference with the individual liberty of action in
trading, and all restraints of trade of themselves if there is nothing
more, are contrary to public policy, and therefore void. That is the
general rule. But there are exceptions: restraints of trade and in-
terference with individual liberty of action may be justified by the
special circumstances of a particular case. It is a sufficient justifica-
tion, and indeed it is the only justification, if the restriction is rea-
sonable - reasonable, that is, in reference to the interests of the
parties concerned and reasonable in reference to the interests of the
public so framed and so guarded as to afford adequate protection to
the party in whose favour it is imposed, while at the same time it is
in no way injurious to the public." Time was when all agreements in
restraint of trade or liberty to work were regarded as against public
policy and invalid. But this view of the law was found mischievous
and intolerable, and it was gradually disclaimed and modified. The
modern doctrine, as I understand it, is that if an agreement restrain-
ing a person from carrying on business is injurious to the public
interests of this country such agreement is invalid to the extent to
which it is injurious, but not further, if it is so framed as to permit
of division into two portions, one of which is good and the other bad.

On page 305 he says further: -
As was pointed out by Lord Macnaghten in Nordenfelt's case (1)

what may be reasonable on the sale of a business may be unreason-
able on the departure of a man from the service of his employer;
but I do not understand him as saying that a restriction which is
reasonably necessary for the protection of a man's business can be
held invalid on grounds of public policy unless some specific ground
can be clearly established. If there is one thing more than another
which is essential to the trade and commerce of this country it is
the inviolability of contracts deliberately entered into; and to
allow a person of mature age and not imposed upon, to enter into a
contract, to obtain the benefit of it, and then to repudiate it and
the obligations which he has undertaken is, primd facie at all events,
contrary to the interests of any and every country.

Applying what I conceive to be the modern rule
with respect to the validity or invalidity of agree-

(1) [1894] A.C. 535.



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 ments or covenants in restraint of trade, I have no

WEIDMAN difficulty in agreeing on the facts of this case with

SHR GGE. the finding of the trial judge, confirmed by the Court

Davies J. of Appeal, that the agreement in controversy from his
obligations under which the defendants, appellants,
seek to escape, is a valid agreement at common law.

The question then remains whether this agree-
ment at common law has. been invalidated by the
statute. I have reached the same conclusion as that
come to by the Court of Appeal that it does not vio-
late the statute. I do not read the word "unduly"
which prefaces and controls sub-sections (a), (c) and
(d) of section 498 of the Criminal Code as having
any greater or wider meaning than "unreasonably"
which is the common law test and if that word had
been used in the statute the finding of the validity of
the agreement at common law would, of course, settle
the question. I have heard nothing during the argu-
ment, and the consideration given to the case since
then has not suggested anything which satisfies me
that the word "unduly" was intended to have any
broader meaning than "unreasonably." That some
limitation was intended by the word is, of course,
conceded. If it does not mean unreasonably I do
not know what it does mean. I prefer the word "un-
reasonably" to any of the others suggested, such as
"improperly," "excessively," "inordinately," because
I think it satisfies the intention of Parliament better
than any of the others.

Section 498 of the Criminal Code was first enacted
in 1889 in a statute intituled "An Act for the Preven-
tion and Suppression of Combinations formed in Re-
straint of Trade" which had for its preamble the fol-
lowing:-
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Whereas it is expedient to declare the law relating to conspiracies 1912
and combinations formed in restraint of trade.

Parliament did not pretend to enact something new HAGE.

as part of the criminal law. It was not creating or Davie, J.
defining a new offence before unknown to the law.
It was simply, as said in the preamble, "declaring"
and formulating what I venture to think the existing
law then was, namely, that a conspiracy unlawfully
(a) to unduly limit facilities for transportation, etc.,
or (b) to restrain or injure trade or commerce, or (c)
to unduly prevent or lessen production, etc., or (d)
to unduly prevent or lessen competition in any
article which was a subject of trade or commerce con-
stituted a misdemeanour. Punishments by way of
fine and imprisonment were added, of course, as sanc-
tions of the declared law.

The drafting of the new statute was, no doubt,
faulty. The use of the two words "unlawfully" and
"unduly" was necessary, but that it was a declaratory
law only and only intended as such I do not doubt.

The Criminal Code of 1892 re-enacted this statute
in its 520th section retaining both words "unlawfully"
and "unduly" and enacted section 516 declaring what
a conspiracy in restraint of trade was. That also was
declaratory only of the existing law. In 1899 the
section was amended by striking out the word "un-
duly" in paragraphs (a), (c) and (d). In 1900 the
word "unduly" was restored in each of the three para-
graphs (a), (c) and (d), while the word "unlaw-
fully" was struck out of the main section so that it
read every one was guilty of an indictable offence, etc.,
who conspired, etc., with others to "unduly" limit,
etc. In this latter form it remains at present.

I think the amendment striking out the word "un-

11
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1912 lawfully" was a desirable one, and that, in view of
WEIDMAN the enactment of the present section 486 in the Code
SRAGGE. of 1892, the retention of the word "unlawfully" was

Davies J. unnecessary. The history of this legislation, how-
- ever, throws little light upon its proper interpreta-

tion, but it confirms me in my opinion that Parlia-
ment was not so much creating a new criminal offence
as it was defining an existing though unwritten one
and attaching to it punishments by fine and im-
prisonment.

If that is so and the misdemeanour defined by the
statute is nothing more than a conspiracy to carry
out contracts or agreements which by the common
law were illegal as being in restraint of trade, the
finding that this contract in controversy was not in
restraint of trade would also determine that it was
not a violation of the statute.

I agree with Chief Justice Howell and Cameron
J. that this is the real solution of the difficulties aris-
ing from construing section 498 of the Code as creat-
ing a new offence instead of as declaring and defining
an existing one. I also agree with them and Perdue
J. that the word "unduly" as used in the section
should not be given a greater or wider meaning than
the word "unreasonably" and that if so confined the
suggested construction as one declaratory only is
confirmed.

Holding, therefore, that the contract in question
is not void at common law as being unreasonably in

restraint of trade, I am of opinion that it is not with-
in the declaratory law, sub-section (d) of section 498

of the Code, which is directed against conspiracies to
unduly or unreasonably prevent or lessen competition
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in the purchase or sale, etc., of any article, etc., a sub- 1912

ject of trade or commexce. wEIDMAN
V.

I would dismiss the appeal. SHRAGGE.

Davies J.

IDINGTON J.-By virtue of long experience in the -

business each had separately carried on in Winnipeg,
these parties determined to control, by fixing the
prices to be paid for the commodities dealt in, the
entire purchases thereof between Lake Superior and
the Rockies. They adopted, not as a partnership
though resembling it, a device or plan of sharing the
profits derivable from the dealings each might have in

specified leading articles of said commodities for
which the maximum prices to be paid were to be fixed
by them jointly from time to time. These prices, or
the lower prices actually paid, were to be the profit-
sharing basis, and thus either transgressing by paying
a higher price would be automatically penalized
therefor.

There was neither joint capital nor mutual con-
tribution of capital in any venture, nor joint action,
in use of capital either used, or in the management
of the business. Each carried on his own business
free from interference of the other. At the end of the
year an accounting was to be had of the profit or loss
each had made on the basis of the maximum prices so

fixed or such less prices as each might have paid. The
only recital in the agreement expresses a desire

of entering into an agreement to facilitate the dealing in various

articles hereinafter mentioned, without in any way interfering with

the freedom of trade and commerce.

In what way and how was this to facilitate dealing?
When regard is had to the language used and to what
was actually done this much is clear: first, that merely

13
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1912 partnership profits was not the purpose of the agree-
WEIDMAN ment, and next, that the parties had a consciousness

SHRAGGE. Of how perilously near they might be to infringing
- Jthe statute.

Idington J.
They operated and accounted to each other on the

basis of this agreement for a year, and then by letters
renewed it, but fell out later; chiefly because the ap-
pellants did not conform to the purpose of the agree-
ment. They had so far departed from the paths of
rectitude as to. buy from another Winnipeg dealer
who had come into and ventured to operate in the
chosen field of these parties. The mind of respondent
never contemplated that kind of "facilitating the deal-
ing in various commodities." It was clearly repug-
nant to the common purpose and a breach of faith.
The recital must have been a mistaken or defective
description of the common purpose. After repudiat-
ing this vile deed done by his brothers-in-arms, he sued
them for an account. The latter set up section 498 of
the Criminal Code as a bar to this alleged right of
recovery.

The defendants (now appellants) swear the pur-
pose of the agreement was to control the market for
themselves within said limits, to cease competition
with each other, to get as large a profit by keeping out
competition as they could; and he says they succeeded.

The learned trial judge finds this story the true
one, though contradicted by the plaintiff (now re-
spondent). He says further,
the effect of their agreement was not only to limit competition, but
to destroy it.

The objection to such extrinsic evidence, which is
always admitted to prove illegality, cannot prevail.

I agree with the learned judge's findings of fact
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relative to the issue. I do so the more readily as the 1912

respondent's letters and admitted conduct confirm WEIDMAN

or at least harmonize with the appellants' oath and SHRAGGE.

contradict the respondent's. Idington J.

The section 498 in question reads, as it stood
amended at the time in question herein, as follows:-

Every one is guilty of an indictable offence * * * who con-
spires, combines, agrees or arranges with any other person * * *
(d) to unduly prevent or lessen competition in the production,
manufacture, purchase, barter, sale, transportation or supply of any
such article or commodity, etc.

The phrase "article or commodity" is defined in
sub-section (a) as anything "which may be subject of
trade and commerce."

The entire scope and purpose of this legislation
and the operative limits to be assigned it, are difficult
of accurate comprehension and definition.

I am, however, with great respect, quite clear that
the majority of the court appealed from have mis-
apprehended it.

If I understand them aright, the measure of the
word "unduly" is to be found in a long line of auth-
orities where contracts in restraint of trade had been
held to be against public policy. If the purpose of
Parliament had been merely to make parties to such
contracts as these authorities relate to, amenable to
the criminal law, the expression thereof would have
been easy, and, I apprehend, quite different in terms
from those used either in the recital or operative
parts of 52 Vict. ch. 41, which first enacted the law in
question.

That Act recited:
Whereas it is expedient to declare the law relating to conspiracies

and combinations formed in restraint of trade and to provide penal-
ties for the violation of the same.

15
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1912 And in the forefront, as it were, of the offences to

WEIDMAN be dealt with, we find (a) the limiting of facilities for
V . transportation; (b) the restraining of commerce; (c)

SHRAGGEZ.

Idigton J the limiting of production, or unreasonably enhancing
the price of that produced; and lastly (d) which is
in substance quoted above.

The whole scope of this legislation is clearly some-
thing beyond the narrow limits upon which the rea-
soning in support of the judgment appealed from
seems to proceed. It cannot be said to be a purely
declaratory Act. It covers ground not covered by the
then existing law. In no sense can the field it covers
be held to be co-extensive-with the field of law relative
to restraint of trade wherein these authorities had
operated.

The case of Nordenfelt v. The Maxim Nordenfelt
Guns and Ammunition Co. (1), relied on to shew
earlier cases overruled, or law relaxed, had not even
been heard when this statute was enacted.

Not only that, but who that has had to struggle
with the innumerable contracts, and distinctions be-
tween contracts, alleged to be in some way in restraint
of trade, ever dreamed of the law on the subject being
made merely clearer by making it the subject of crim-
inal legislation ? Yet the offence against public
policy involved in the said cases had been recognized,
however ill-defined, for nigh three centuries and never
seems to have been directly rested on criminal law;
nor yet as a supposed violation of morals. Public
policy alone it was said required certain limits of time
and space to be observed in such contracts, and these
limits were measured by that good old word "reason-

(1) [1894] A.C. 535.

16
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able" so often found in every phase of our English 1912

law. Why should Parliament discard it and adopt WEIDMAN

another less in use, less easy of comprehension, if SAGE.

merely declaring and clarifying the law as applied Idington J.
in civil cases relative to restraint of trade ?

Not only had the expansion of trade and com-
merce in England by the year 1889 rendered the lines
laid down in many old cases somewhat unfitted to
follow under new conditions then existing in England,
but their applicability to Canada and its conditions
seemed still more grotesque as a foundation and de-
fined field of operation for a criminal statute such as
we have to interpret and construe.

But it may be asked, why should it proceed by pre-
facing the whole with the word "unlawfully"? And
further asked was it not merely the purpose to fix
penalties for doing that which was-already unlawful ?
Is it not clear that the draftsman erred in using both
words, "unlawfully" and "unduly," in the connection
in which they were placed ? Surely if a thing were
unlawful it must be undue. It was never intended to
declare that an undue measure of unlawfulness was
the thing to become indictable.

Parliament set out, as the recital shews, to declare
what was to be held unlawful and evidently intended
to declare that the unduly doing that which was re-
ferred to in sub-section (d) amongst others, were
unlawful things, and must be prohibited.

And to make this clear the Act was in 1899, inad-
vertently, as I think, amended by striking out the
word "unduly" and thus leaving "unlawfully" the
test. Next session, on attention being drawn to the
inadvertence, the word "unlawfully" was stricken out
and the word "unduly" restored. The Act as thus

17
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1912 finally amended is what is pleaded here. This legisla-

WEIDMAN tive history demonstrates as clearly as possible that

SHRAGGE. it was not as against something already unlawful, but

Idington J the unduly doing that then lawful so far as the
criminal law extended that the amended statute was
aimed at.

And with all this effort to express its meaning, we
are asked to say it was not ."unduly" that Parliament
intended to use, but another word so commonly in
use in relation to part of the very subject in hand.

It seems to me that so far from designing a law
that must have for its limits of operation the field
covered by such authorities, it was the settled pur-
pose to avoid that being done. That was something
which did not fit the subject in hand.

However, we are not debarred from looking at the
legal history of either unreasonable restraint of trade
as interpreted by the courts, or anything else within
the common knowledge of mankind, which, in order
to effectuate the purpose of the legislature, may help
us to find out, if we can, what meaning we must
attach to the word "unduly" in sub-section (d) of sec-
tion 498 of the Code as it stood in 1905 and 1906.

The contracts usually designated as in restraint of
trade at common law, may be so far as falling within
the descriptive language of the statute, primd facie
within the field of that which is prohibited by this
statute. I can, however, imagine instances of such
restraint which may arise and yet not have been un-
duly made within the Act. And for reasons I am
about to advert to in connection with the case of The
Mogul Steamship Co. v. McGregor, Gow & Co. (1),

(1) [1892] A.C. 25.
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its operative range as a criminal statute effecting and 1912

invalidating contracts must exceed the narrow limits WEIDMAN

of the old doctrine referred to. It is now for the first V.
SHRAGGE..

time before this court. So far as I can see each of --

the other cases cited to us, in which different courts Idington J.

have dealt with its application, presented a mass of
facts shewing the conduct of those charged with
having infringed it to have been more or less repug-
nant to the minds of all right-thinking men, and hence
the duty to apply it apparently clear.

The magnitude of the aggregate business involved,
the far-reaching evil consequences likely to flow from
upholding as legal the respective schemes attacked in
these cases, and the chances that if upheld their pecu-
liar features so obnoxious to the welfare of the com-
munity, would be so greatly extended as to become
disastrous, all aided the courts to apply the Act.

Whether if such schemes were allowed to run their
own. course entirely unfettered and unfostered by
legislation, the result would be so dreadful as fright-
ened people imagine, one may be permitted to doubt.

If one considers the long history of the abortive
attempts exemplified in the long lists of Acts re-
pealed by 22 Geo. III. ch. 71, and 7 & 8 Vict. ch. 24,
this doubt will hardly disappear. As we have noth-
ing, however, to do with the wisdom or unwisdom of
the legislation, siuch considerations are only of value
here in aiding us by a survey of the whole field of its
possible operation to try by drawing lessons from past
failures to give it such effect as will not operate detri-
mentally upon any person, or class of persons, not de-
siring to improperly defeat competition; and above
all, that it may not become itself by virtue of our
decision an undesirable restraint upon the freedom of
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1912 men in their business dealings, and thus another

WEIDMAN hindrance to competition.

SHIRAGGE. This being a criminal statute we must try to find

Idinou J the vicious purpose aimed at in order to bring parties
- within its prohibitions. What then are to be the dis-

tinguishing features that may in any given case, and
must in this case, enable us to determine whether or
not it falls within any of the prohibitions of the
statute ? To do that we must examine it in its
general bearing and survey if we can its whole pos-
sible field of operation.

One thing which must appear. in any given case is
that the agreement or arrangement is one designed
to prevent or lessen competition. It must be also an
attempt at what would be an unduly doing thereof,
that is agreed upon. It needs neither success nor
actual operation nor aught but an agreement to try
what if successful would be the unduly preventing or
lessening of competition.

Crimes usually imply something all right-minded
men condemn. This one may or may not necessarily
be so offensive. For example, the contracts of hiring,
of leasing, of partnership and incorporation, may in
some ways involve an actual, and within some of said
cases, unreasonable lessening of -competition, and
hence be conceivably formed outside the offence
created by this statute, or fall well within it. It may
be that all of these contracts, or indeed many others
prima facie legitimate, and possessing no inherent
evil, may involve changes disturbing and ppssibly les-
sening competition, yet each and all be so used as to
produce a great injury to society. It is this feature
of the problem which this Act attacks that requires in
the limitation and definition of the offence some quali-
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fication such as the word "unduly" has been chosen 1912

to serve. The test must in each case be the true pur- WEIDMAN

pose and its relation to the activities specified in and SGGE.

by the words of the statute and a finding of an evil or -

vice answering to the descriptive word "unduly."

It may be asked how can prevention or lessening of
competition or attempt thereof be an evil when the
fact confronts us that the whole business fabric of
Canada is founded upon restraint of competition ? It
may be said that in face of such fact it is impossible
to assign an evil motive or vicious purpose of any kind
in merely contracting to prevent or lessen com-
petition.

It may well be, indeed, that the one is the logical
sequence of the other by force of the development
thereof, or the activities induced thereby, yet be un-
justifiable for those enjoying the benefits of these
restrictions to abuse the power thereby given them.

We must, moreover, recognize that there are many
statutes for beneficial purposes yet productive of
evils which call for amendments to the law to meet
the evil by-product thereof, whilst retaining for some
wise purpose, the parent statute, as it were.

Corporate creations are necessary for the promot-
ing of manufacturing and commercial life. Yet the
facilities and capacities given them also tend in4many
ways to produce and do produce much of the evil I
conceive to be aimed at by the statute.

Patent laws may be righteous protectors of the
inventor or discoverer, and beneficient stimulatives,
yet may be made undesirable weapons of offence.

It seems to those whose race and country have had
such implicit belief in the sanctity of contract, un-
tainted by immorality or illegality, difficult to justify

21
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1912 on ethical grounds the invasion of any field covered
WEIDMAN thereby.

SIIRAGGE. It is important, therefore, to make clear from the

Idingn J. observation of the operation of possible causes and the
- experience relative thereto and in other regards, how

such a vicious purpose as implied in violating this
Act may spring from being tainted with a desire to do
that which may not of necessity and under all circum-
stances be held in itself vicious.

The development of modern industrial and com-
mercial life, however, has certainly, when some of the
later results are looked at, justified men in re-examin-
ing the profound belief heretofore held in unfettered
contract and such competition as may exist therewith.
And when they produce as the result of such examina-
tion, a statute like this and throw upon the courts the
duty of drawing the line at the right place, we must,
in order to discriminate properly, examine all such
similar suggestions as the several foregoing, and all
else within the whole range of legislation bearing on
the problem so far as we can, and determine the
principles upon which to proceed.

The state assuredly has the right to withdraw its
aid from him who plots with another to deprive his
fellow-men of the reasonable expectations each of
them is entitled to cherish if the ordinary results of
competition are allowed that free scope upon which so
much of the prosperity and happiness of the dwellers
in a free country hang.

It is at this point the crux of the whole question
lies. We must assume Parliament realized that the
unlimited power of competition begotten of combina-
tion, and the unlimited right of contract cannot any
longer exist together with a full enjoyment of the

22
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ordinary results of competition to which I have just 1912

referred, and hence a new statutory crime had to be WEIDMAN
v.

created. S. HRAGGE.

The necessity for finding in this new crime the Idington J.
vicious or evil purpose inherent in the agreement of
the parties to it, renders it necessary to determine in
each case as it arises where the ordinary rights of
the public to enjoy their reasonable expectation of
due and fair competition, (which are yet possible
within the limits left when legitimate effect has been
given or allowed for the restrictive legislation I have
referred to,) are at an end and the absolute right of
contract begins. We need not traverse here the whole
field, but use, as illustrative, a part of the evil existent
under the old law, and the operation thereon of the
new, and observe the wide distinction between the
operation of the doctrine of public policy relative to
restraint of trade, and the effective range of this new
law.

The law as it stood in England coeval with the first
passing of this Act, and till then existent as our law
also, was laid down by the highest authority, relative
to the right of competition as follows, in the case of
the Mogul Steamship Co. v. McGregor, Gow d- Co. (1),
Lord Halsbury said:-

I would rather think, as a fact, that it is very commonly within
the ordinary course of trade so to compete for a time as to render
trade unprofitable to your rival in order that when you have got
rid of him you may appropriate the profits of the entire trade to
yourself.

I entirely adopt and make my own what was said by Lord Justice
Bowen in the court below: "All commercial men with capital are
acquainted with the ordinary expedient of sowing one year a crop of
apparently unfruitful prices, in order by driving competition away
to reap a fuller harvest of profit in the future; and until the pre-

(1) [1892] A.C. 25. at p. 37.
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1912 sent argument at the bar it may be doubted whether ship-owners or
merchants were ever deemed to be bound by law to conform to some

WEIDMAN imaginary 'normal' standard of freights or prices, or that law courtsV.
SHRAGGE. had a right to say to them in respect of their competitive tariffs,

- 'Thus far shalt thou go, and no further.'"
Idington J.

- And in the same case Lord Morris said, at page 49,
as follows:-

The object was a lawful one. It is not illegal for a trader to aim
at driving a competitor out of trade, provided the motive be his own
gain by appropriation of the trade, and the means he uses be lawful
weapons.

It is to be observed that this was said in a case
where the "conference" or league of shippers seemed by
reason of its being 'against public policy to be admit-
tedly not binding between the parties. In that case it
seems to have been also made clear that those entering
into such contracts committed no offence for which an
indictment would lie.

We know, as part of common knowledge, 'that the
most effective weapon such combinations have used on
a gigantic scale to crush out competition, in the
United States, for example, has been that which was
adopted by the defendants in that case.

If this statute is not aimed at such combinations
here, what can it have been aimed at ?

There are a great many subsidiary methods com-
monly in use to promote the ends such combinations
are directed to. Amongst those are the purchases or
leases of factories to hold them in idleness; the com-
binations to fix prices, and to refuse to deal with
any one who will neither accede thereto nor join the
association, nor submit to undertaking for an observ-
ance of their rules; the restrictive contracts in sales;
and the rebates given, or shifting rates of profit con-
ditioned upon the observance of the terms imposed
relative to resales -and thus and thereby covering the
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fixed or variable prices, and the lists of parties or 1912

classes of people not to be dealt with, or alone to be WEIDMAN

dealt with. SHRAGGE.

Often these devices are aided by the use or abuse Idington J.
of the patent laws which are made to lend a strength -

to the operation of these compacts dictated by the
combinations; and the use or abuse of the incorporat-
ing laws are made to bear the like fruit.

The combination to remove competition by such
like devices means, when pushed far, the ruin of many
by the temporary lowering of, and fitful changing of,
prices; and though some of the public may reap for
a time the benefit of such proceedings, it means later
on the payment by the public of much higher prices
than in a fair competition at a fair continuous normal
rate of profit would have to be paid, and generally as
much higher as can possibly be extracted from the
public regardless of any measurement of price by way
of what a fair profit requires. In the long run it
means, if successful, the reaping of enormous wealth
by the few, to the detriment of the many.

The right in this country to drive others out of
trade by such means and for such selfish purposes, so
plainly recognized by the quotation above, as legiti-
mate in England and formerly here, is taken away by
this statute. The statement of this legal right was
not intended by their Lordships to countenance the
use of any but legal means.

Bowen L.J., in joining in the judgment from which
the above appeal to the House of Lords was taken,
says in Mogul Steamship Co. v. McGregor, Gow - Co.
(1), at page 614, as follows:-

(1) 23 Q.B.D. 598.
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1912 No man, whether trader or not, can, however, justify damaging
'' N another in his commercial business by fraud or misrepresentation.

TVEIDMAN
Intimidation, obstruction, and molestation are forbidden; so is the

SHRAGGE. intentional procurement of a violation of individual rights, con-
- Jtractual or other, assuming always that there is no just cause for it.

Idington J.

It is quite clear, however, that the covert use
of all these means which the late Bowen L.J. refers to,
are likely to be facilitated if not encouraged by a
recognition of freedom to resort to the schemes this
state of law in England permits. This statute is in-
tended to prohibit not only the use of all such schemes
but also all else conceivably productive of the like
results as such means as Bowen L.J. defines might
produce, whether allied together with such schemes
or not.

The doctrine of Allen v. Flood (1) might also help
in conceivable circumstances to lend an appearance
of legality to that which would thwart the operation
of this Act and in such cases may have to be discarded.

The almost exultant tone of exposition several of
the judgments in the Mogul Case (2) adopt in main-
taining the law as laid down above may be well war-
ranted in a country enjoying free trade. But we have
chosen an entirely different commercial system and
must have regard 'thereto. We must act in harmony
therewith. We must assume that an Act such as this
is not placed on the statute book for an idle purpose.
Its operation must not be minimized simply because of
difficulties in the way of enforcing it. Its purpose is
to crush out of existence an evil. Its success, if any,
must depend on its administration. Its great risk of
failure lies in the fact that the requisite knowledge of
the social and commercial forces shaping the social

(2) 23 Q.B.D. 598.
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structure does not lie in the daily path of the lawyer's 1912

life, and that it cannot be well supplied by expert WEIDMAN
I'.

evidence. SHEAGGE.

I desire to guard against the impression that each Idington J.
of many of the devices I have referred to by way of
illustration, and others of a like kind that do exist,
must necessarily be obnoxious to the Act. It is the
purpose to which they may be put that is the test. If
that purpose be to bring about what the Act is de-
signed to frustrate, it is vicious. My endeavour herein
is to point the attitude to be taken and the path or
way to ascertain and identify in the concrete an evil
which is incapable of concise and accurate definition.

The application of tests by which to ascertain the
possible evil results the Act seeks to avert may be
much facilitated by a study in that regard of the jur-
isprudence of the United States with a commercial
system and an historical development similar to but
older than our own.

The enhancing or lowering of prices; the variation
thereof without obvious causes other than the evil
purpose the Act forbids; the margin of profit; the
scale of business, the operative field; the frame of the
contract; the devices used therein and in its execu-
tion; the refusal to deal with others without assigning
any reasonable cause, which is so inconsistent with
the ordinary motives of men presumed to be governed
by a due observance of the Act; the entire conduct of
the parties and the results produced, must each and
all furnish some aid to determine whether or not the
Act has been intended to be violated.

On the other hand every step taken in the past to
enlarge the bounds of human freedom of thought and
action, has stimulated discovery and invention, and
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1912 as a product thereof, increased competition, which
WEIDMAN may have left by the way here and there financial

SHRAGGE. wrecks as the result thereof. This has made men cry

Idington J. aloud in denunciation of the waste of human energy,
- and loss of human comfort resulting from competi-

tion. The cry is often a thoughtless one. People rais-
ing it seldom reckon with the absolutely necessary
waste there is and must ever be incidental to growth;
though all nature attests it on every hand. Destroy
competition and you remove the force by which
humanity has reached so far. The altruism some
people would substitute for it may, when it has ar-
rived, bring with it a higher sense of justice, but it has
not arrived. All these considerations must always be
kept in view and not be lightly set aside or the results
involved therein be confounded with the actual pro-
ducts of violation of the Act and used as absolute or
necessarily any proof of a vicious purpose.

For example, though rate of profit may be some
guide, the use of any standard of profit itself apart
from the comparison of changes of one time or set of
conditions with another, must, as evidence, be of
trifling value.

To apply the standard of profit that might enable
the stupid, the slothful, the ignorant, the overcapital-
ized man working with antiquated machinery, and a
mill or warehouse overmanned, to compete with the
standard that may be fairly reached by the men of
brains, of energy, of sleepless vigilance, with only
adequate capital to earn dividends for, and all the
advantages that the latest improvements, invention
or discovery can furnish, would be a sorry one indeed
for society.

The fate of the former class must not be con-
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sidered. But the latter must not resort to unfair de- 1912

vices. They do not need them. They are without WEIDMAN

them the best kind of commercial asset the world can SHRfAlGGE.

have and must never be depressed or suppressed by Idington J.
this law.

They may, indeed, need to be protected and it
ought to be the anxious care of society, and its courts
of justice to see that they get protected against the
combinations of the men of the other class who ulti-
mately must go to the wall before their onward march
if they be given a fair chance.

In thus illustrating the law as it was, the evil to
be remedied, the principles to be observed in applying
the remedy and the difficulties to be met in doing so,
I by no means pretend to have covered the whole
ground, but enough to enable those concerned in this
case to apprehend the law.

I desire to add a few words here to what I said at
the outset on the question of the widely different
field covered by the doctrine of public policy relative
to restraint of trade and this criminal statute.

The Act not only destroys a former right of com-
bination, but also renders illegal every direct or in-
direct device contrived by the art of men to serve
those agreeing in the purpose of acquiring the market
for themselves and adopted by them to execute such
purpose, and thus also destroys the devices they may
have incidentally adopted to promote the main pur-
pose. All that is, directly or indirectly, knowingly
used to promote any criminal purpose must be held
void.

A world-wide difference exists and may by grasp-
ing this principle of law be appreciated here between
the consequence flowing from the application of the
public policy principle and that of this statute.
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1912 It is quite conceivable that in many ways people

WEIDMAN might have entered into contractual relations of a
V. subsidiary or collateral character with any of the

SHRAGGE.

Idington J parties to the combination in question in Mogul
Steamship Co. v. McGregor, Gow d' Co. (1), sub-serv-
ing the purposes thereof and be bound by and able to
enforce such collateral or subsidiary contracts, even
if the existence and purpose of the combination were
known to the people so contracting.

I can find no authority which has ever reached so
far as to hold contracts having such an indirect rela-
tion to the restraint of trade being held void or
tainted thereby, with illegality.

Indeed, within the principle that "when the object
of an agreement is unlawful the agreement is void"
(see Pollock on Contracts), it is difficult to see how
collateral or subsidiary contracts, for example, de-
signed to facilitate the execution of a plan (of which
the execution is legal) once agreed upon could be held
void. The compact itself in restraint of trade was
void, but the execution of the purpose thereof was held
to be legal, though involving the destruction of com-
petition. The subsidiary contracts forming no part of
the originating compact, but merely legally aiding
that execution of it, could hardly be held void.

On the other hand every kind of contractual rela-
tion attempted to be made with any one of the parties
to a combination obnoxious to this statute and to the
knowledge of 'the party so contracting and sub-serving
the purposes of the combination in doing that which
violates the Act would be clearly void if for no other
reason than constituting an aiding or abetting a vio-

(1) [1892] A.C. 25.
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lation of the criminal law or as part of a conspiracy 1912

to defeat the criminal law. WEIDMAN

This exact distinction I draw between the opera- SHBAGGE.

tion of the doctrine of public policy and this Act was Idington J.
not taken in argument and though I am profoundly -

convinced of its validity and importance, I am not
to be taken as carrying in absence of argument, or
necessity of doing so, the suggestion as to the validity
of contracts subsidiary or collateral to a scheme
formed in restraint of trade as violating public policy
too far or indeed further than mere illustration and
suggestion.

The doctrine of restraint of trade violating public
policy is not abolished by this Act which I conceive
not to be a substitution therefor. And as suggested
by many learned judges the interest of the public
means something possibly not yet passed upon in all
its shades. Nor am I to be taken as suggesting that
the illustration the Mogul Steamship Co. v. McGregor,
Gow &V Co.(1) furnishes covers all this Act is applic-
able to; far from it.

In this case I do not see such difficulties as I have
adverted to as possible and as I anticipate must arise
in many others. In addition to the vicious purpose to
be sought in such cases which I think is only too ap-
parent herein, we have the extent of field over which
it was intended to reign, and did reign in its execu-
tion. It would have presented much greater difficulty
had respondent's thorough going contempt for the
thought of doing anything like a "malimid" (Hebrew
for school-teacher), or, indeed, in any way regarding
the welfare of others, not been made so apparent.

(1) [1892] A.C. 25.
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1912 His one thought was, if possible, to destroy all com-
WEIDMAN petition and, if need be, those who ventured to come

SHRAGGE. in competition with him. His language and conduct

Idington J. portray exactly what this statute strikes at. Its aim
- was to put out of business use the methods of men

banding themselves together to render it difficult if
not impossible for others to become rivals, and stop
competition in the same field of business. I

These parties succeeded so far that their profits
were nearly doubled. They seem to have been reason-

ably successful previously to this and thus had no ex-

cuse for their conduct. Their purpose was so clearly
obnoxious to the Act it would matter not even if in-

creased profits had not been reaped. The legal result

ought to be the same.

It is because of the novelty of the case and the

need that there should be no misapprehension arising
from its results, and that honest men may not be en-
trapped from reliance on the former state of law here

and in England, which I have adverted to, and still

existent in England, which seems in harmony with
the commercial ethics of most men, that I have dealt

at such length with it.

It is to be observed that the individual seems still
free to do as was permitted to the combination in the

Mogul Case(1). The corporation possibly may also,
but there a nice puzzle may be presented some day
which I will not venture to anticipate. It may itself
be founded on a scheme to violate the Act.

The appeal should be allowed with costs here and
in the court below and the trial judgment be restored.

(1) [1892) A.C. 25.
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DUFF J.-The learned trial judge has in effect 1912

found that it was one of the direct and governing aims WEIDMAN

of the parties to the agreement in question to restrict SHRAGGE,

and if possible suppress competition in the buying Duff J.
and selling of the articles specified in the Provinces
of Manitoba, Saskatchewan and Alberta with the ob-
ject of establishing and maintaining a monopoly of
the distributing trade in those articles. I think the
evidence supports that view. At least one of the
articles - scrap iron - is shewn to have been a com-

modity of considerable commercial importance. I
think that in entering into such an agieement the
parties to it were guilty of an offence under section
498 (d) of the Criminal Code.

I agree with the Court of Appeal that looked at
from the point of view of the parties alone the provi-
sion of the agreement for fixing the prices at which
the commodities in question were to be bought would
be a provision reasonably necessary for the protection
of the interests of persons who should agree to share
profits and losses in the purchase and sale of such
commodities. But that circumstance, in my judgment
is not decisive of the question upon which we have to
pass in this appeal.

The view upon which the judgment of the Court of
Appeal is based as I understand it, is that the question
at issue must be decided by ascertaining whether at
common law the courts would have refused to enforce
this agreement as being an agreement in restraint of
trade: and that the answer to this question must in
turn be governed by the opinion of the court upon
the point whether or not the term of the agreement
providing for the fixing of prices was reasonably neces-
sary for the protection of the interests of the parties

3
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1912 under their contract to share profits and losses. That

WEIDMAN view, I think, with respect, is based upon an inade-

SlRAGGE. quate conception of the principle of the common law

DuffJ. as well as of the theory underlying the enactment we
-- have to apply.

An opinion which has often found expression in
text-books and sometimes in the judgments of very
distinguished judges is that the common law con-
siders freedom of contract of such paramount import-
ance that given a principal lawful contract not in it-
self affecting any restrain of trade (a partnership, a
bontract for the sale of a business, a contract of
employment) subsidiary agreements restraining trade
or competition are entitled to the aid and protection
of the law if only such subsidiary agreements are
reasonably necessary for the protection of the indi-
vidual interests of one of the parties in the principal
transaction.

But it is impossible now to affirm that such is the
rule of the common law. In Marim Nordenfelt Guns
and Ammunition Co. v. Nordenfelt (1), at page 649,
Lindley L.J. said:-

In Rousillon v. Rousillon(2), Lord Justice Fry, in one of those
admirable judgments for which he was so justly celebrated, came to
the conclusion that the only test by which to determine the validity or
invalidity of a covenant in restraint of trade given for valuable consid-
eration was its reasonableness for the protection of the trade or busi-

ness of the covenantee. This accords with the view of Lord James in
Leather Cloth Company v. Lorsont (.3), and is, in my opinion, the
doctrine to which the modern authorities have been gradually ap-
proximating. But I cannot regard it as finally settled, nor, indeed,
as quite correct. The doctrine ignores the law which forbids

monopolies.

In the same case Bowen L.J. said, at pages 667-
668:-

(1) (1893) 1 Ch. 630. (2) 14 Ch. D. 351.
(3) L.R. 9 Eq. 345.
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For the purpose of clearness I will, in conclusion, attempt to 1912
summarize the exact ground on which I consider this case should be '_'

decided. The rule as to general restraint of trade ought not, in my WEIDMAN
V.

judgment, to apply where a trader or manufacturer finds it necessary, SHRAGGE.
for the advantageous transfer of the goodwill of a business in which -

he is interested, and for the adequate protection of those who buy Duff J.
it, to covenant that he will retire altogether from the trade which
is being disposed of, provided always that the covenant is one the
tendency of which is not injurious to the public. This last element
in the definition ought not, I think, to be overlooked, for I can con-
ceive cases in which the absolute restraint might, as between the
parties, be reasonable, but yet might tend directly to injure the
public; and a rule founded on public policy does not admit of any
exception that would really produce public mischief; such might be
possibly the case if it was calculated to create a pernicious monopoly
in articles for English use - a point I desire to leave open, and
one which, having regard to the growth of syndicates and trusts, may
some day or other become extremely important.

The judgment of A. L. Smith L.J., at pages 672
and 673 makes it clear that that learned judge ac-
cepted the view that an agreement in restraint of
trade would not be enforced if it was clearly one pre-
judicial to the interests of the public however unexcep-
tionable it might be. from the point of view of the
parties.

In the House of Lords (1), Lord Herschell says, at
page 549:-

I must, however, guard myself against being supposed to lay down
that if this can be shewn (that is to say, if it can be shewn, to be
reasonable from the point of view of the parties' interests) the coven-
ant will in all cases be held to be valid. It may be, as pointed out
by Lord Bowen, that in particular circumstances the covenant might
nevertheless be held void on the ground that it was injurious to the
public interest.

Lord Ashbourne, at page 559:-
I do not see anything to lead to the conclusion that the covenant

is injurious to the public interest. I entirely agree with the Lord
Chancellor in the propriety and prudence of not saying a word which
would imply that such an important topic was ignored or lost sight
of.

(1) [1894] A.C. 535.
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1912 Lord Morris, at page 575:-

WEIDMAN These considerations (i.e., the governing considerations in deter-
V. mining the validity of an agreement in restraint of trade) I consider,

SHRAGGE. are whether the restraint is reasonable and is not against the public

Duff J. interest;

and finally, Lord Macnaghten, at page 565, states the
law thus:-

The true view at the present time I think, is this: The public
have an interest in every person's carrying on his trade freely: so
has the individual. All interference with individual liberty of action
in trading, and all restraints of trade of themselves, if there is
nothing more, are contrary to public policy, and therefore void. That
is the general rule. But there are exceptions: restraints of trade
and interference with individual liberty of action may be justified
by the special circumstances of a particular case. It is sufficient
justification, and, indeed, it is the only justification, if the restric-
tion is reasonable -reasonable, that is, in reference to the interests

of the parties concerned and reasonable in reference to the interests
of the public so framed and so guarded as to afford adequate pro-

tection to the party in whose favour it is imposed, while at the same

time it is in no way injurious to the public. That, I think, is the

fair result of all the authorities.

It is quite clear that all of these eminent judges
had in view the possibility of a state of circumstances
arising in which the public interest in restraining en-
croachments upon freedom of competition might have
to be maintained at some sacrifice of the public in-
terest in freedom of contract, even in such common
commercial transactions as the sale of a business.

It was because, no doubt, in the opinion of the
legislature the conditions had actually come into

existence which Lord Bowen foresaw as a possibility
merely, that this legislation was enacted. The par-

ticular sub-section with which we are concerned was
plainly intended to protect the specific public interest

in free competition. In apply-ing the section the

public interest in freedom of contract in commercial

matters, and especially in freedom of disposition by
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the individual of his own labour and skill and in free- 1912

dom of dealing in private property, must, of course, be WEIDMAN

kept scrupulously in view; otherwise there might SHAUGGE.

conceivably be some risk of ultimately defeating the Duff J.
objects of the enactment by depriving the legitimate -

commercial energies of the country of some of their
important incentives. But, giving full effect to these
considerations, I have no hesitation in holding that
as a rule an agreement having for one of its direct
and governing objects the establishment of a virtual
monopoly in the trade in an important article of
commerce throughout a considerable extent of terri-
tory by suppressing competition in that trade, comes
under the ban of the enactment.

ANGLIN J.-The plaintiff sues for an accounting of
profits made by the defendants in their junk business,
to a share of which he claims to be entitled under
the terms of an agreement between them. The de-
fendants, who pleaded as a defence the illegality of
this agreement, on the grounds that it was designed to
effect a restraint of trade unlawful at common law
and that it contravened clause (d) of section 498 of
the Criminal Code, in that it was an agreement to
unduly prevent or lessen competition in the purchase
and sale of articles which were a subject of trade or
commerce, appeal from the judgment of the Court
of Appeal for Manitoba reversing the judgment of
Mathers C.J., who had held that the agreement, al-
though not illegal at common law, was in contraven-
tion of clause (d) of section 498 of the Code.

If the determination of this appeal depended
solely upon an appreciation of the evidence contained
in the record, I should be disposed not to entertain it,
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1912 notwithstanding the dissent of Richards J.A., from
WEIDMAN the judgment of the appellate court. As I understand

SHRAGGE. the matter, however, it is upon the meaning to be

Anglin J. attributed to the word "unduly in section 498 of the
Code that the Court of Appeal differed from the
learned trial judge and it is the appellate judges'
interpretation of that important statutory provision
which the defendants ask us to review.

I agree with the decision in The King v. Elliott
(1), that it does not follow that, because an agree-
ment, of which the alleged purpose is

to unduly prevent or lessen competition in the * purchase,
* * * * or sale of some article or commodity which may be a

subject of trade or commerce, I I .

is not unlawful at common law, it may not constitute
an offence against clause (d) of section 498 of the
Code. As pointed out in that case, Parliament, in
striking out the word "unlawfully," with which the
introductory paragraph of section 520 (now section
498) originally concluded (55 & 56 Vict. ch. 29),
should be credited with an intention to effect some
real change in the law. I cannot think that this word
was struck out merely because it was thought that,
upon a proper construction, the agreements dealt with
in section 498 would be held to be only such agree-
ments as are declared by section 496 to be conspira-
cies in restraint of trade. As originally enacted in the
Code of 1892, section 520 (now section 498) contained
both the words "unlawfully" and "unduly." To con-
stitute an offence under it the parties must have un-
lawfully agreed "to unduly limit facilities for trans-
porting, etc., to unduly prevent, limit, or lessen manu-
facture, etc., or to unduly prevent or lessen competi-

(1) 9 Can. Cr. Cas. 505.

38



VOL. XLVI.] SUPREME COURT OF CANADA.

tion in production, manufacture, purchase, barter, 1912

sale, transportation, etc." The history of section 498, WEIDMAN
V.

I think, precludes the view that in amending it, Par- suRAGGE.
liament merely wished to remove a tautologous word. Anglin J.
"Unduly" was first struck out (62 & 63 Vict. ch. 46), -
"unlawfully" being left in; but in the following year
(63 & 64 Vict. ch. 46) "unlawfully" was struck out
and "unduly" was restored. As the Code was origin-
ally drawn, section 516 (now section 496) did not
govern section 520. The latter section was complete
in itself. Since it contained the word "unlawfully"
there could be no occasion to import that restriction
from section 516. I see no good reason for now giving
to section 496, which is an exact reproduction of
section 516, an effect which the latter did not have,
and, obviously, was not meant to have, in the original
Act.

If, however, section 496 should be held to modify
or qualify anything in section 498, I would incline to
the view that it would be the principal or introductory
clause. If so, it would apply to each of the sub-clauses
of section 498 and no change would have been effected
by striking out the word "unlawfully." While, as
pointed out by Phippen J., in The King v. Gage(1),
there are serious difficulties in reading clause (b) of
section 498 as wholly unrestricted (the learned judge
treating clauses (a), (c) and (d) as specifying par-
ticular instances of a generic offence covered by clause
(b) thought the word "unduly" should be read into
it), as at present advised I am not prepared to accede
to the view expressed by Howell C.J., at page 430,
and referred to in The King v. C!arke(2), that clause
(b) of section 498 should be confined in its applica-

(2) 14 Can. Cr. Cas. 57, at p. 63.
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1912 tion to such agreements as are declared to be con-
WEIDMAN spiracies in restraint of trade by section 496. But it

SHBAGGE. is not now necessary to determine that question, and

Anglin J. I allude to it merely to avoid any possibility of leaving
- the impression that I would import into the clause

(b) the word "unlawfully."

The single, if not simple, question before us is
* whether in -the instrument under consideration the

parties agreed "to unduly prevent or lessen competi-
tion in the * * * purchase, * * * (or) sale" of

junk and bottles.

It is perhaps doubtful whether there is in the
agreement any sufficiently definite provision as to sale
prices to bring it within the statutory prohibition.
But there is a distinct undertaking as to purchase
prices to be paid by the parties, which I cannot read
as aught else than a mutual promise that during the
currency of the agreement neither would pay for
bottles or junk prices higher than those specified in
the schedules. That this agreement tended "to prevent
or lessen competition" between the parties to it in the
purchase of the scheduled articles there can be no
question. In view of the fact that they controlled
from 90% to 95% of the junk business in the territory
in which they operated (a circumstance most material
and proper for consideration in determining the true
nature of the agreement, its purpose and the intent
of the parties to it) it seems to me equally clear that,
if carried out, it would tend to destroy in that terri-
tory all substantial competition in the purchase of
junk and bottles and to leave the public as to the
market price for these articles entirely at the mercy
of Ihe contracting parties.

The suggestion that, if too great a depression in
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prices should result, competition would be invited 1912

rather than discouraged seems to ignore the fact that WEDMAN

provision is made for consultation between the parties SAGE.

as to sale prices and that it is declared to be the intent Anglin J.
of their arrangement that they are to work for the -

mutual advantage of both. The evidence establishes
that the prices to which they bound themselves to
adhere in purchasing the scheduled articles were
materially smaller than had been paid by them when
there was competition between them. Of course it
would be to their mutual interest to place these prices
as low as practicable, yet not to put them so low nor
to raise their sale prices so high that the margin of
profits would invite the invasion of their field by
really formidable rivals. Were such an invasion
threatened they had it in their own hands at any time
to reduce their sale prices to meet it. Small competi-
tors they were in a position to crush. I have no doubt
that the purpose of the agreement was to prevent or
lessen competition in the purchase of junk and bottles
for the advantage of the parties, without regard to
the public interest, but with the certain incidental
consequence that the latter interest would suffer as
the result of the provision for a substantial reduction
in such purchase prices below what they would be
under fair competition. It is not open to question
that the agreement was well calculated to accomplish
its purpose.

But every agreement to prevent or lessen compe-
tition is not declared to be an offence. The elimination
or diminution of competition must be undue. It is
suggested that if "unduly" does not mean "unlaw-
fully" - and the history of the section seems to forbid
such an interpretation - it is used as the equivalent

41



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 of "unreasonably," and that before an agreement can
WEIDMAN be said to provide for unduly preventing or lessening

ST AGGE. competition, the court must be satisfied that it is de-

Anglin J signed to do so to an extent not reasonably necessary
for the protection of the interests of the parties to it,
whatever may be its effect upon the interests of the
public. I cannot accept that suggestion. It would
re-introduce the common law test of illegality as de-
fined in the modern cases such as Collins v. Locke (1);
Dubowski c& Sons v. Goldstein(2), and others referred
to in the judgments of the provincial courts and at bar
in this court. If deemed an interchangeable equivalent
of "unduly" the presence of the word "unreasonably"
in clause (c) of section 520 as originally enacted and
now found in section 498, is scarcely intelligible. If
the word "unreasonably" were used in the statute in-
stead of "unduly" there might be much to be said
for the view that any agreement reasonauly necessary
for the protection of the parties to it is not in con-
travention of section 498.

The difference, in my opinion, between the mean-
ing to be attached to "unreasonably" and that which
should be given to "unduly" when employed in a
statutory provision such as that under consideration
is that under the former a chief consideration might
be whether the restraint upon competition effected by
the agreement is unnecessarily great having regard to
the business requirements of the parties, whereas under
the latter the prime question certainly must be, does
it, however advantageous or even necessary for the
protection of the business interests of the parties, im-
pose improper, inordinate, excessive, or oppressive re-

(2) [1896] 1 Q.B. 478, at p. 484.
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strictions upon that competition the benefit of which 1912

is the right of every one ? The King v. Elliott(1). WEIDMAN
V.

Applying this test to the agreement before us, when SHRAGGE.

we find that it was designed and, if carried out ac- Anglin J.
cording to the intent of the parties, would be effectual -

to destroy all competition in the articles which it
covered throughout the extensive territory in which
they operated, that it was intended to bring about a
material reduction directly in the prices which had
been paid to junk and bottle collectors and indirectly
in the prices which had been paid to the public for the
purchase of such articles when competition was un-
fettered and which would obtain under fair competi-
tion, and that the situation was such that the parties
to the agreement were not subject -to other competi-
tion and were in a position effectively to combat the
introduction into their territory of other competitors,
the proper conclusion seems to be that it was an agree-
ment unduly to prevent or lessen competition in the
purchase of these articles.

I might add that if, notwithstanding its utter dis-
regard of the public interest and the incidental pre-
judice to that interest which it was calculated to
cause, such an agreement would nevertheless be law-
ful if shewn to be reasonably necessary for the pro-
tection of the business interests of the parties to it,
the evidence in the record does not establish such
necessity. The effect of the operation of the agree-
ment would appear to have been to increase the profits
which the parties had been previously making by up-
wards of 159' - an object which though legitimate, or
even laudable, does not sanction the employment of
illegal or prohibited means to attain it. It is not

(1) 9 Can. Cr. Cas. 505, at p. 520.
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1912 established that the profits made by the plaintiff and
WEIDMAN the defendants before the agreement in question was
SHBAGGE. entered into were not reasonably sufficient; still less

Anglin J. that the increase provided for and brought about was
- indispensable to their conducting reasonably success-

ful business enterprises.

It may be that to give effect to the defendants' plea
of illegality will enable them dishonestly to escape
from the consequences of a bargain which they made
fully understanding and appreciating its effect. But
that the purpose of Parliament in enacting section
498 of the Criminal Code should be carried out and
that the influence of its provisions for the protection
of the public interests should not be weakened or im-
paired is much more important than that in a particu-
lar case a party to an illegal agreement should be
prevented from dishonestly evading his private obli-
gation.

. I would, with respect, allow this appeal and re-
store the judgment of the learned trial judge. The
appellants should have their costs in this court and in
the provincial Court of Appeal.

Appeal allowed with costs.

Solicitors for the appellants: Andrews, Andrews, Bur-
bidge & Bastedo.

Solicitors for the respondent. Elliott, Macneil &
Deacon.
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THE NATIONAL TRUST COM- 1911
PANY, LIMITED, AND OTHERS APPELLANTS; *Nov. 13, 14.

(PLAINTIFFS) ................... 1912

AND *March 21.

WILLIAM MILLER AND WILLIAM
D. DICKSON AND THE EASTERN
CONSTRUCTION COMPANY, RESPONDENTS.

LIMITED (DEFENDANTS) ..........

THERESE SCHMIDT AND JOHN

SHILTON (PLAINTIFFS) ........ APPELLANTS;

AND

WILLIAM MILLER AND WILLIAM
D. DICKSON AND THE EASTERN
CONSTRUCTION COMPANY, RESPONDENTS.

LIMITED (DEFENDANTS) ..........

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Mining Act-Grant of mining land-Reservation of pine timber-
Right of grantee to cut for special purposes-Trespass-Cutting
pine-Right of action.

The Ontario Mining Act, R.S.O., [1897] ch. 36 as amended by 62
Vict. ch. 10, sec. 10, provides in see. 39, sub-sec. 1, that "the
patents for all Crown lands sold or granted as mining lands
shall contain a reservation of all pine trees standing or being
on the lands, which pine trees shall continue to be the prop-
erty of Her Majesty, and any person holding a license to cut
timber or saw logs on such lands may at all times, during
the continuance of the license, enter upon the lands and cut and
remove such trees and make all necessary roads for that pur-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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1912 pose." By the other provisions of the section, the patentee may
cut and use pine required for necessary building, fencing and

NAT ONA fuel and other mining purposes and remove and dispose of what

LIMITED is required to clear the land for cultivation, but for any cut
V. except for such building, fencing and other mining purposes

MILLER. he shall pay Crown dues.

SCHMIDT Held, Idington and Duff JJ. dissenting, that a patentee and a lessee
V. of mining lands who had taken possession thereof, but were not

MILLER. at the time of the trespasses complained of in actual physical
possession, have, notwithstanding such reservation, or exception,
such possession of the pine trees, or such an interest therein, as
would entitle therm to maintain actions against a trespasser
cutting and removing them from the land. Glenwood Lumber
Co. v. Phillips ([1904] A.C. 405) followed; Casselman v. Hersey
(32 U.C.Q.B. 333) discussed.

In this case the defendants cut and removed the pine timber from

plaintiffs' mining lands without license from the Crown, but

claimed that they subsequently acquired the Crown's title to

it and should be regarded as licensees from the beginning.

Held, Idington and Duff JJ. dissenting, that assuming that the
Crown could after the trees had been cut and removed, take
away by its act the plaintiffs' vested right of action the evidence

shewed that defendants were cutting on adjoining Crown land
as well as on plaintiffs' locations and did not clearly establish

that any title acquired by defendants included what was cut on

the latter.

APPEAL from a decision of the Court of Appeal
for Ontario reversing the judgment at the trial in

,favour of the plaintiffs.

The plaintiffs are patentees of mining locations in

the Rainy River District under letters patent from the

Ontario Government. By the "Ontario Mining Act"

the pine timber on the location is excepted from the

grant and remains Crown property subject to the

right of the patentees to use it for certain specified

purposes. Any licensee of the Crown may enter on

the land and cut and remove it. The plaintiffs at the

time this action was begun had not taken physical

possession of the mining land.
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The defendants, The Eastern Construction Co., 1912

had a license from the Crown to cut timber on lands. NATIONAL
TRuST Co.,adjacent to the locations and contracted with the de- LIMITED

fendants Miller and Dickson for a supply of railway M I .

ties to be delivered at the right-of-way of The National SCHMIDT

Transcontinental Railway. In carrying out this con- V.
tract Miller and Dickson cut the pine and other MILLEB.

trees on plaintiffs' location, had them made into ties
and removed same from the land. The action was
brought for the value of the trees so cut and damages
for injury to the land thereby. The facts are more
fully stated in the opinions of the judges on this
appeal.

The trial judge gave judgment for the plain-
tiffs which was reversed by the Court of Appeal in so
far as the pine was concerned. The plaintiffs ap-
pealed to the Supreme Court of Canada.

Anglin K.C. and J. A. McIntosh, for the appel-
lants. The patentees brought the statutory right to
use the timber for the purposes specified. Gordon v.
Moose Mountain Mining Co. (1), and see McLean v.
The King(2), at page 546.

Miller and Dickson cannot rely on a subsequent
license from the Crown which would be to permit a
wrongdoer to set up in justification permission to de-
prive the injured party of his vested rights. See
Lamb v. Kincaid(3).

The Eastern Construction Co. by accepting and
paying for the ties became liable for the trespass.

J. H. Moss K.C., for the respondents, referred to
Freeman v. Rosher(4); Lewis v. Read(5).

(1) 22 Ont. L.R. 373. (3) 38 Can. S.C.R. 516.
(2) 38 Can. S.C.R. 542. (4) 13 Q.B. 780.

(5) 13 M. & W. 834.
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1912 THE CHIEF JUSTICE.-On the whole, I concur in
NATI0Nr the opinion of Mr. Justice Anglin.
TRusT Co.,

LIMITED
MIIDNGTON J. (dissenting).-The question raised

MILLER. IIGO

SCHMIDT herein is reduced to the narrow point of whether or
V. not the grantee of lands under the "Mines Act,"

M R.S.O. 1897, has such possession in the pine timber on
Idington J. such lands so granted him by the Crown, that he can

recover the value thereof when cut and removed from
the lands, not only from the actual trespasser, but
from those taking under him the fruits of the trespass
after the removal, and without the purchaser having
any notice or knowledge of such trespass until after
the removal.

I think the question must be answered by the
interpretation of section thirty-nine, sub-section 1,
of the said Act, which is as follows:-

(1) The patents for all Crown lands sold as mining lands
shall contain a reservation of all pine trees standing or being on
the lands, which pine trees shall continue to be the property of
Her Majesty, and any person holding a license to cut timber or
saw logs on such land may at all times during the continuance of
the license enter upon the lands and cut and remove such trees and
make all necessary roads for that purpose.

The grant is made expressly subject thereto and
then the title declared to be qualified

in this that it is subject to the conditions imposed by the said
Act for the purpose of securing the carrying out of mining oper-
ations in and upon the said land.

When we turn to section 34 of the Act, we find the
title thus qualified is in truth dependent for seven
years from the grant upon certain mining develop-
ments taking place at the instance of the grantee from
year to year notwithstanding the apparently absolute
grant, and that in default of that being done, the title
may revert to the Crown.
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He has no more property in the pine trees, or 1912

charge of or over them, than if they were growing NATIONAL
TRusT Coupon an adjacent lot under such legal conditions that LIMITED

he might by virtue of a covenant from the owner in fee .
simple in certain contingencies which might or might C

never happen, have a license to cut and use same V.
for his use in developing his mining interest in the MILLER.

land granted for such purpose, but for no other Idington J.

purpose.
The trees having continued the property of the

Crown, how can -the grantee in any such case assert
the right of property claimed here, when the trees
have been cut and removed from the land?

The appellants as such grantees had neither a legal
nor physical possession of the pine trees and hence
no basis on which to rest a claim to the ties into which
they were cut.

They were under no position of responsibility to
the Crown to have them protected from the acts of
others than themselves.

Their sole relation to the pine trees, or the Crown
as owner of them, was that upon certain contingen-
cies happening, if the Crown by its license had not in
the meantime taken the trees, then they (the appel-
lants) had a license to use them for specified pur-
poses.

But when we find they had been removed from the
land, cut into ties and are being delivered to the re-
spondent company, how can it be possible by virtue
of such a contingent license, to say the appellants
had any property in the ties?

Their legal position may have entitled them to
bring an action for damages against any one without
colour of right so changing the condition of things

4
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1912 that they could not enjoy that to which they had a

NATIONAL legitimate and reasonable expectation of enjoyment,
TRUST CO.,

LIMITED by virtue of their implied license when it had become

operative.MILLER.

SCHMIDT Whatever the form of action it does not appear to

v. me it could ever be trespass. Nor can it be trover.
MILER. It has been said a bailor can call on a bailee recover-

Idington J. ing in trover for an account. What right would the
Crown have to call on the appellants for the fruits
of such an action? The bailor has that right pro
tanto his interest in case the bailee makes recovery.
But on what legal ground could the Crown here rest
such a claim ?

Likewise in the case of lessor and lessee, the latter
being liable for waste is responsible therefor, and
being answerable to the lessor is the proper party to
sue for trespass and to recover full damages.

The Crown might sue the trespassers for and re-
cover the value of these trees taken notwithstanding
the appellants' recovery. But how can the trespasser
answer the Crown by any such recovery as sought
herein ?

It seems an extraordinary thing if because the
appellants have a grant which may terminate, indeed,
be abandoned, by reason of necessity for an expendi-
ture upon it far beyond its commensurate value in
order to comply with the terms of the grant, they can
thus indirectly strip the land of its pine timber and
carry away that which may far exceed the minerals
in value.

This would be to convert that which was intended
to convey minerals and preserve timber into a grant
to convey timber.

The possession of the appellant was, it is said,



VOL. XLVI.] SUPREME COURT OF CANADA.

found by the learned trial judge. Such possession as 1912

he had evidence of must be attributable to the title NATIONAL
TRUST Co.,disclosed. LDmIm

What rights of recovery the bare possessor owing I-ER.

no duty, in relation to the thing trespassed upon, to SCHMrIDT
any one else may have as against a mere trespasser v.
and the measure of damages in such a case are be- MILLER.

yond the present inquiry. Idington J.

This is a case where the actual or physical posses-
sion clearly goes no further than the legal, and that
does not entitle appellants to claim as alleged in the
statement of claim that the trees were their property.
Nor does it entitle them to follow the trees when cut
and converted into a something else.

Again, the right of the appellants was subject to
be divested by any licensee of the Crown cutting by
virtue of his license.

How do we know there has not been outstanding
such a license ?

The parties hereto argued as if none existed, but
when a something happened in the Crown Lands
Office of which wve only know part, the appellants say
with force, we do not know it all.

Assume a renewable license outstaiding at the
date of the grant, what possible right is left in the

appellants to claim those ties or their value?

The argument, addressed to us, which maintained
it was only licenses existent at the date of the grant
that the statute had in view, does not meet the pos-
sibility I have adverted to.

Nor do I think it meets the point in any aspect.
The mining might fail to be of any value to any one
and the last possibility of the miners resorting to the
timber might disappear; are we to assume that the

41/
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1912 Crown could not then issue a license -to cut these
NATIONAL trees reserved as its property ?
TaUST Co.,

LIITED Surely nO such absurd result was ever contem-

MILLER. plated by any one.

S I And unless we can maintain it was so, this pine
v. timber was liable to be cut at any time by licensees of

MILLER. the Crown.
Idington J. But why labour with it ? How can trespass as to

these pine trees ever lie on such a title ?
No case cited, when examined closely, has in truth

any but an illusory resemblance to this case, save the
case of Casselman v. Hersey(1), which is distinguish-
able, but I may add, no more binds.us than the find-
ing of the learned trial judge which is sought to be
restored by virtue of a finding of possession.

I think the appeal ought to be dismissed with costs.

The appeal in the case of Schmidt against the same
parties must also fail.

They were argued together, being so much alike.
I have not found them identical by any means, but the
case of the grant is so much stronger in some aspects
needless to dwell upon, that having fully examined it
I need not say more than that the weaker one fails
also.

DUFF J. (dissenting).-This appeal arises out of
two actions which were tried together, in which the
appellants claimed reparation from the respondents
for damages alleged to be suffered by them in
consequence of the cutting and taking away of tim-
ber from certain mineral locations. These locations
consisted of two sets (each comprising four) one of
which, throughout the proceedings referred to under

(1) 32 U.C.QB. 333.
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the head of the "National," was held by the plain- 1912

tiffs in the action of the National Trust Co. against NATIoNAL

Miller, under Crown grants issued pursuant to the TRUsT Co.,
LIMITED

"Mines Act" of Ontario, sections 26 to 34. The other V.

set, referred to in the proceedings as the "Schmidt" --

locations, was held by the plaintiffs in the action of SCHMIDT

Schmidt against Miller under leases granted under MILLER.

the authority of section 35 of the same Act. Of the Duff .
timber in question all but a very small percentage
(less 'than eight per cent.) consisted of pine which
was the property of the Crown, being expressly ex-
cepted from the grants and leases referred to. The
learned trial judge held the respondents accountable
to the appellants for the full value of the pine timber
taken from the locations; but on this point his. judg-
ment was reversed by the Court of Appeal. The sub-
stantial question is whether on this point the judg-
ment of the Court of Appeal is right.

The material facts are either undisputed or are
decided by the findings of the learned trial judge;
but in the view I take of the questions arising on
the appeal, more especially of some points not raised
by the parties themselves, it is necessary to dwell
with a little care upon these facts as well as upon
the course of the trial and the nature of the case
made by the parties there.

The trespasses complained of took place in the
month of February, 1909. They were actually com-
mitted by the defendants Miller and Dickson, who
had entered into a contract with the respondents, the
Eastern Construction Co., to cut, from a defined area,
timber for railway ties, to manufacture this tim-
ber into ties, and to deliver the ties at certain
places designated on the line of the Northern Trans-
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1912 continental Railway, then in course of construction.
NATIONAL The Eastern Construction Co. had a permit, issued by
TRUST Co.

LIMITED the Ontario Government under the authority of the
M . "Crown Timber Act," to cut -timber from CrownMILLER.

SCHMIDT lands within an area described in the permit, which
v. will be sufficiently designated for my present purpose

ER. by saying that the southern boundary of it was Ver-
Duff J. milion River - which it may be mentioned is a short

river connecting two lakes north-west of Lake Super-
ior, in Rainy River District, at a distance of about
200 miles from Port Arthur. The Eastern Construc-
tion Co. had entered into an arrangement with the
firm of O'Brien, Fowler & McDougall (who were
engaged in constructing part of the Transcontinental
Railway under a contract with the Dominion Govern-
ment), by which the Eastern Construction Co. (who
were not themselves engaged in railway building)
were to give to the O'Brien firm the use of their
permit for a commission of one cent upon each tie
manufactured from timber cut upon the permit; and
the method by which the arrangement was carried
out was that the Eastern Construction Co. engaged
Miller and Dickson as contractors to cut the ties re-
quired from the area affected by the permit, and to
deliver them at the railway line where they were
taken possession of by O'Brien, Fowler & McDougall.

The appellants' locations were all situated south
of Vermilion River outside the area affected by the
permit.

In the beginning of February, Miller and Dickson,
in circumstances which it will be necessary to refer to
more particularly when considering the responsibility
of the Eastern Construction Co., began cutting tim-
ber south of Vermilion River from Crown lands as
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well as from the appellants' locations. On the 24th 1912

February, when nearly the whole of the timber cut NATIONAL
TRUST CO.,in the course of these trespasses had been manufac- LIMITED

tured into ties and delivered, Mr. Margach, the Crown l.ER,
timber agent for the district of Rainy River, then on SCHMIDT

one of his tours of inspection with Inspector Smith, v.

observed that Miller & Dickson were exceeding the lILLER.

limits of the Eastern Construction Co.'s permit, and Duff J.

ordered them to stop. A few days afterwards Mr.
Margach notified Miller & Dickson that they might
remove any timber that had been cut. When this per-
mission was given, Mr. Margach was aware of the fact
that Miller & Dickson had been cutting on the mineral
locations in question, and the permission was in-
tended to apply, and was understood to apply to the
Crown timber cut there.

On the 26th February Mr Margach reported Miller
& Dickson's trespasses to the Department of Crown
Lands, informing the Department at the same time
that the area trespassed upon included the appel-
lants' locations. On the 6th March he formally noti-
fied the Eastern Construction Co. that Miller & Dick-
son had been trespassing south and east of Vermilion
River, that he had ordered them to stop trespassing,
but had authorized them to remove what they had cut
and to make a separate return of it.

Some time in April or May, Mr. Alexander Mc-
Dougall, the managing director of the Eastern Con-
struction Co., interviewed the Commissioner' and
Deputy Commissioner of Crown Lands, on the sub-
ject of the dues to be charged in respect of the govern-
ment timber affected by these trespasses. According
to the government regulations, the government is
entitled to charge double dues for timber cut in tres-
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1912 pass. In September, Inspector Smith, of the Depart-

NATON ment, was directed by the Crown timber agent to
TRUST Co., make an examination and return of the extent of

LIMITED

V. Miller & Dickson's trespasses, including the tres-
MILLER. passes on the mineral locations. Smith's report was

SCHMIDT made in September, 1909, and that report was put inV.
MILLER. at the trial by the appellants, and upon it the learned
Duff J. trial judge based his estimate of the damages to which

he found the appellants entitled. In November of the
same year the Crown timber agent, by direction of the
department, delivered an account to the Eastern Con-
struction Co. for Crown dues on timber cut under the
company's permit, including the Crown timber cut
upon the mining locations. The dues so charged for
the timber cut in trespass were the ordinary dues
payable to the Crown for timber cut under license, in
other words, the department treated timber taken by
Miller & Dickson from the mining locations as timber
lawfully cut under the authority of the department.

These facts, as I have already said, are either
found by the learned trial judge, or not seriously open
to dispute: and on these facts the respondents were
held by the learned trial judge to be accountable to
the appellants for the full value of the timber taken
from the mining locations. The Court of Appeal
held on the contrary that as respects the pine timber
which was vested in the Crown, the appellants were
not entitled to recover.

Before examining the respective grounds of these
conflicting views, it will be convenient to state what
are the rights of. the Crown and the appellants re-
spectively in the timber standing on the mining loca-
tions. With regard to the granted locations, those
rights are defined in section 39 of the "Mines Act"
(R.S.O. 1897), ch. 360, which is as follows:-
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39. (1) The patents for all Crown lands sold as mining lands 1912

shall contain a reservation of all pine trees standing or being on the ---

lands, which pine trees shall continue to be the property of Her NATIONAL

Majesty, and any person holding a license to cut timber or saw TLST Co.,
LIMITED

logs on such lands may at all times during the continuance of V.
the license enter upon the lands and cut and remove such trees and MILLER.

make all necessary roads for that purpose.

(2) The patentees or those claiming under them (except pat- S

entees of mining rights hereinafter mentioned) may cut and use MILLER.

such trees as may be necessary for the purpose of building, fene- --

ing and fuel on the land so patented, or for any other purpose Duff J.

essential to the working of the mines thereon, and may also cut and

dispose of all trees required to be removed in actually clearing the

land for cultivation.
(3) No pine trees, except for the said necessary building, fenc-

ing and fuel, or other purpose essential to the working of the

mine, shall be cut beyond the limit of such actual clearing; and

all pine trees so cut and disposed of, except for the said necessary

building, fencing and fuel, or other purpose aforesaid, shall be

subject to the payment of the same dues as are at the time payable

by the holders of licenses to cut timber or saw logs.

By section 40, section 39 is made applicable, with
some modification, to locations held under lease. For
the purposes of this case the rights of the lessees in
respect of timber upon leased locations may be
treated as if they rested upon section 39. The effect
of the first sub-section is apparently to leave the pro-
perty in the pine trees in the Crown entirely un-
affected by the grant. "The pine trees shall," the
Act says, "continue to be the property of Her Ma-
jesty." The effect of such a provision seems to be
that the ownership of the trees is severed from the
ownership of the soil, but the quality of the owner-
ship of the trees is not in any degree altered by the
grant of the soil. The timber remains vested in the
Crown as a corporeal hereditament. A standing tree,
(as Chitty L.J. said in Lavery v. Piurssell)

is just as much a hereditament in point of law as a house which is
standing on the land and just as much so as the mines which are
underneath. I only speak now as a real property lawyer. I am
bound of course by English law to say that a tree is not a chattel.
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1912 There is

NATIONAL no distinction in point of law between the timber on the land and
TRUST Co., the mines.

LIMITED

V I am dwelling on this because it appears to me rto have
MILLER.

-- an important bearing upon the principal argument
SChMIDT

. addressed to us by Mr. Anglin on 'behalf of the
MILLER. appellants.
Duff J. The principle (as applicable to the case where the

grantor is a subject) seems to be stated by Mr. Leake
wirbh his usual accuracy in his book on the Uses and
Profits of Land, at p. 30:-

A grant, or an exception from a grant, of the trees growing in
certain land, creates a property in the trees, separate from the
property in the soil; but with the right of having them grow and
subsist upon it. An estate of inheritance in a tree may thus be
created; which would be technically described as a fee conditional
upon the life of the tree.

The authorities cited by Ir. Challis, at p. 256 of
his book on the Law of Real Property, establish be-
yond question that a determinable fee may be validly
limited to a man and his heirs "as long as such a tree
shall grow," or "as long as such a tree stands;" and
the reason why such limitations are good is given in
Liford's Case(1), at p. 49(a), and is there said to be

because a man may have an inheritance in the tree itself.

It is perfectly true there is authority that where trees
are sold under a contract that they shall be removed,
the trees may, for certain purposes, be held to be
chattels, the land being regarded simply as a ware-
house for the timber; and, of course, a grant or reser-
vation of timber may be so framed as to grant or
reserve, as the case may be, only a chattel interest
in the trees. We are not concerned with such cases.

(1) 11 Co. 46(b).
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The language of section 39 to which I have adverted 1912

makes it impossible, in my judgment, to give any NATIONAL
TRUST CO.,other effect to that section than this, that the property LIMITED

in all pine trees standing on a Crown location granted Mi ER..

under the provisions of the "Mines Act," is to remain -
SCHMIDT

in the Crown unaffected entirely by the grant of the V.
location, with all the incidents normally attaching by -LLER.

law. to such property. It would follow, of course, Duff J.

that, notwithstanding the grant of the location, the
Crown would retain all its powers of dealing with the
reserved timber and all such powers are exercisable
lawfully with respect to such timber as may be
exercised in respect of Crown timber growing upon
any part of the Crown domain. It is material to add
that, in view of the contentions which have been made
in this case, in my judgment this timber falls within
the scope of section 3 of the "Public Lands Act" which
vests in the Crown Lands Department the
management and sale of the public lands and forests;

that such timber, moreover, is
timber on the ungranted lands of the Crown,

within the meaning of sub-section 1, of section 2, of
the "Crown Timber Act"; and that consequently, it
may be made the subject of licenses granted under
that section. It would, I think, be an unwarranted
restriction upon these words to confine their applica-
tion to lands the soil of which remained ungranted.
The contention that they ought to be so restricted
was made by Mr. Anglin, not with much confidence, I
thought, but a moment's consideration shews that the
difficulties in the way of that construction are in-
superable. It is obvious that the Legislature is ad-
dressing itself, in this phrase, to the question of the
Crown's power of disposition over the timber which
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1912 is to be the subject of a license granted under these
NATIONAL sections. Nobody would argue, for example, that a
TRUST CO.,

LIMITED grant of the minerals would take the land which was
M m the subject of the grant out of the category of "un-

MILLER.

MD granted lands" within the meaning of this section,SCHMIDT 5Z
v. nor do I suppose anybody would argue that lands sold

MILLER. under the provisions of sections 13 and 14 of the "Free
Duff J. Grants and Homesteads Act" are not, with respect

to minerals and timber, "ungranted lands" within the
terms of the Act. With respect to the minerals re-
served as well as with respect to the pine trees re-
reserved, such lands are correctly described as un-
granted lands. So it seems clear that the lands com-
prised within a mineral location to which section 39
applies are, with respect to the pine timber "un-

granted lands." The grantee of the location holds his
location, therefore, subject, as regards the pine tim-
ber, to the right of the Department of Crown Lands to

deal with that timber in every respect as if it were
timber standing upon soil still vested in the Crown.
That being so, the provision in the first sub-section of
section 39, authorizing the holders of licenses to enter
upon locations for the purpose of cutting Crown

- timber thereon, obviously cannot be restricted to
licenses in existence at the time of the grant of the
location. Sub-sections 2 and 3, however, confer upon
the grantees of locations certain rights in respect of
this timber. These rights become exercisable only

upon the happening of the statutory conditions,
namely, that the timber is required for the purpose of
working the mines on the location, or that there has
been an actual clearing of the land for the purposes
of cultivation, and that it has been necessary to re-
move the pine trees in the course of such clearing. It
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is important to observe that there is here no grant 1912

of the timber necessary for mining purposes. The NATIONAL

right of the mine owner is to take such pine timber as TRUST CO.,6 ~LIMITED
may be necessary for mining purposes, provided that, -,

M1ILLER.

when it becomes necessary to take it, it is there to be -

had. The grantee of the location acquires no property V.
in the pine trees in sitil2, no assurance that they will "ILLER.

not be removed, no right to object to the removal of Duff J.

them under the authority of the Crown. Until they
are appropriated by him, or at all events until the
necessity for taking them has arisen, they are abso-
lutely subject to the authority and disposition of the
department having the management of the Crown
forests. Licenses may be granted in respect of them
under the "Crown Timber Act." If required for a
public work, the construction of a government rail-
way, for example, the Crown Lands Department
would unquestionably have the power to devote them
to such purposes. If they are cut and taken away
by a trespasser, the Department has precisely the
same discretionary powers of dealing with the tres-
pass as it would have in the case of timber cut from
any other part of the Crown domain.

It is necessary in order to make my view of the
case clearly understood, to observe, before proceeding
to examine the validity of the grounds upon which
the learned trial judge proceeded, that the appellants
did not at the trial rest their claim upon any conten-
tion that there had been any interruption of, or in-
terference with, the exercise of their rights to take
pine timber for mining purposes.

It was not alleged that the appellants were en-
gaged in any mining operations upon any of the loca-
tions which required the use of the timber, or that
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1912 they had any intention of undertaking such opera-
NATIONAL tions. As to the locations held in fee, the evidence

TRUST CO.,
LIMITED is perfectly clear; it is admitted by Mr. Shilton him-

l . self explicitly that at the time of the trial there never
MILLER.

SCHMIDT had been "any actual sinking of the shaft or penetra-
tion to the rock"; nor any "straight attempt to de-

VIILLEMILLER. velop them and find out what quantity of ore can be
DuffJ. found in place." It is also admitted that there

was no intention of working or developing these loca-
tions within the near future.

With regard to the locations held under lease, it
appears that some work was at one time done upon
one of them; a cross cut had been made 20 or 30 feet
long, 15 deep at one end, and about 8 feet wide at the
top. But at the time of the trial no mining operations
were in progress or in contemplation. No timber had
ever been cut on any of the eight locations for mining
purposes.

There is another ground upon which one might
have expected the appellants to attempt to base their
claim to relief if the facts had justified it. The appel-
lants' right to take the pine timber for mining pur-
poses is a right annexed by the statute to the owner-
ship or other interest held by them in the locations.
The acts of the respondents Miller & Dickson have, of
course, deprived them of all possibility of exercising
this right in respect of the timber which has been re-
moved; and if, as the appellants contend, this was done
without lawful justification or excuse, by means of and
in course of trespass upon the land, for the benefit
of which the right of exercisable, then I should have
thought the appellants entitled to reparation to the
extent of the loss suffered by them by reason of these
wrongful acts. But the measure of that loss is not the
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value of the trees; obviously it is the value of the 1912

contingent right to take the trees. In estimating the NATIONAL

value of that right two elements must, of course, be TRUST CO.,
LIMITED

taken into account, first, the probability of the timber v.
ever being required for the purposes for which the -

SCHMIDTstatute permits it to be taken, and, secondly, the pro- V.
bability of the timber being permitted by the Depart- IlLLER.

ment of Crown lands to remain until it should be so Duff J.

required. In estimating the amount of the loss to the
appellants which can fairly be said to have been the
"natural and probable consequence" of the acts com-
plained of, these two elements must necessarily be
considered. We are not at liberty, however, to con-
sider the appellants' case from this point of view. The
appellants in the most explicit way refused to put
their claim as i claim to the value of a contingent
right; and the learned trial judge refused to consider
the points I have just indicated as in any way affect-
ing either the appellants' right to recover or the ex-
tent of the damages to which they should be entitled.
Evidence was tendered by the respondents of the
practice of the Department in granting licenses to
cut timber on locations such as the appellants' with a
view to shewing the precariousness of the appellants'
rights. This evidence was, on the objection of the
appellants, rejected as irrelevant. It was, I think,
irrelevant in view of the proposition of law on which
the appellants based their case. The learned trial
judge also treated the probability of the locations
being developed to such an extent as to require the use
of the timber taken, as irrelevant. I repeat, the appel-
lants' claim is not, and has not at any stage of the pro-
ceedings, been based upon an allegation that they
have been interrupted in the exercise of their timber

63



64 ,SUPREME COURT OF CANADA. [VOL. XLVI.

1912 righ ts, nor have they asked to be compensated for the
NATIONAL actual loss they have suffered by reason of being de-
TRUST Co., xriigtoei

LIMITED ' prived of the possibility of exercising those rights in

M RV. future in respect of the timber removed.

SCHMIDT The mode in which the appellants put their case
V. at the trial as well as in the Court of Appeal and in

MILLER.
. this court was this. They were, they said, in posses-

Duff J. sion of the soil on which the pine timber stood, and
consequently in possession of the timber; and not-
withstanding the fact that the timber was owned by
the Crown and delivered by the Crown officers into
the possession of the respondents after it was cut, the
respondents are, under the authority of The Wink-

field(1), responsible for the full value of what they
took away by the trespass. As the learned trial judge
puts it at page 201:-

Nevertheless, it seems to me to be clear that there were in-
terests and rights given with the lands to the patentee and to the
lessee for mining purposes, and that they were in fact in possession
of the whole lands including the timber, and, whatever .rights the
Crown may haye, a mere trespasser has no right to avail himself
of the rights of the Crown, that in short, a trespasser is responsible
for the whole value of that which he takes away by his trespass,
and the damages arising from the injury done to the property by
reason of the trespass, and that in this case, the fact of the tres-
pass not being in dispute, the fact of the timber being actually
taken away and sold and converted by the defendants not being in
dispute, the fact that the plaintiffs were in possession, that they
had put improvements upon the lands, that there was a bond fide
development of the prospect upon the lands, that they were in pos-
session lawfully and legally, and have the right to be protected
from the acts of any trespassers; and the trespassers cannot, I
say, rely upon any rights of the Crown in reducing the amount of
damages caused by reason of the trespasses which they have com-
mitted.

As I understand the view of the majority of the
court, each step in this course of reasoning is assented

(1) [1902] P. 42.
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to in the judgment of this court, and out of deference 1912
to that view, it is I think my duty to examine the two NATIONAL

TRUST CO.,principal propositions upon which it is based. LIMITED

1. Were the appellants in possession of the timber MILLER.

in siti. ? It may be noted that there is no suggestion
RCH-MIDT

of a possession of the timber do facto. -Mr. Shilton 1.
candidly admits that the appellants had never cut any --

pine timber. As to possession (he is a member of the Dutr J.

Ontario Bar and solicitor on record for the plaintiffs
in the Schmidt case), he said that it was "probably
a question of law" depending upon the statute and the
instruments in evidence. As to possession in law
then, let us look at the case of the leased locations
first; in respect of which the point has been explicitly
decided more than once. Where trees are excepted,
they are, in the words of Herlakendon's Case(1),
severed from the possession of land during the term.

In Liford's Case(2), it was held that the lessor in
such a case "has the young of all birds that breed in
the trees." And in Raymond v. Fitch(3), it was held
by the Court of Exchequer that a covenant by the
lessee not to cut trees excepted from the demise was
purely collateral to the land demised for the reason
that

the trees being excepted from the demise, the covenant not to fell
them is the same as if there had been a covenant not to cut down
trees upon an adjoining estate of the lessor (p. 598).

The effect of the decisions is stated by MIr. Leake
in the work already referred to, at p. 31:-

A lease of land for life or for years, excepting the trees grow-
ing upon the land, leaves the trees in the possession of the lessor,
with the right of having them grow in the soil; the trees then

(1) 4 Rep. 62t. at p. 63b. (2) 11 Rep. 46b, at p. 50a.

(3) 2 C.M. & R. 588.
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1912 are no part of the demised premises, and the fruit or product of
I, the trees presumptively goes with the trees. Consequently the

TNAT O., wrongful cutting of the excepted trees by the lessee is technically an
LIMITED act of trespass, being committed upon property which is in the

V. possession of another. But if the lessee wrongfully cut trees in-
MILLER. cluded in the lease, it is an act of waste and not a trespass, and the

SCHMIDT distinction is to be observed in the remedy.
V.

MILLER. I am unable to understand for what reason not
D ~ applicable to the case of the leased locations, the tim-
- ber on the granted locations could be held to have

passed into the possession of the grantees. The posses-
sion of the timber I should have thought was just as
distinct as that of a seam of coal -excepted out of a
grant. Indeed, it was frankly admitted by MIr.
Anglin, who argued the case on behalf of the appel-
lants, that his contention on the subject of possession
would logically result in this, that the grantee in fee
of land, under a grant containing an exception of the
coal, would acquire by virtue of his grant alone, such
a possession of any seams of coal as would entitle him
to maintain an action against the under-ground tres-
passer for the full value of the coal taken, even in a
case in which the trespass should b. literally confined
to the coal bed itself. That I should have thought,
with great respect to the majority of the court, who,
I understand, accept the contention so advanced, dis-
tinctly contrary to all principle. I do not know why
the usual rule should not be followed and the scope of
the grantee's possession determined by his right of
possession. Low Moor Co. v. Stanley Coal Co.(1).
I do not know why an underground trespasser
should, in such a case, be held to be a trespasser as
against the owner of the surface, any more than a
trespasser on the surface should be held to be a tres-

(1) 34 L.T. 186.
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passer as against the owner of the coal. Nor, indeed, 1912

why in this case a trespasser on the timber should NATIONAL

in respect of his acts of trespass on the timber be held TRUST CO.,
LIMITED

to be a trespasser as against the owner of the soil, ' c'.
N1ILLER.

any more than the trespasser on the soil should be --

held to be ipso facto a wrongdoer against the owner SelMIDT

of the timber. In the case of timber the proprietor MILLER.

of the timber as having the right to some ex. DufVJ.

tent to exclude the owner of the soil from the occu-
pation of it, in virtue of his right to have the trees
grow upon the soil, would seem rather to be in pos-

session of the soil to the extent of the occupation thus

involved. Mr. Anglin relied upon two cases; the case
of the Glen wood Lumber Co. v. Phillips(1), and that
of Casselman v. Hersey(2). The first case involved
no question of the possession of a corporeal heredita-
ment and I cannot understand its application to such
a case.

As to the second decision. With all respect to the
court thatt decided it, I am unable to follow the view

there expressed and acted upon. It is now, however,
suggested, and I understand the majority of the

court to agree, although the view was not presented

on the argument, that a rule was laid down in Cassel-

man v. Hcrsey(2), which, even if erroneous, has, on
the principle of stare decisis, become a part of the
law of Ontario because that decision has stood unre-
versed and so far as the reports of decided cases are
concerned at all events, unquestioned for a great
number of years. I think it is impossible to invoke
with any propriety the doctrine of stare decisis in con-
nection with this decision. It is a very wholesome

(1) [1904] A.C. 405. (2) 32 U.C.Q.B. 333.

51/2
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1912 rule where a decision of a superior court has been
NATIONAL acted upon for a great many years so that the rule
TRUST Co.,

LIMITED established by it has regulated the transactions of

-MILLER. business men or the practice of conveyancers, or the

SCHMIDT proceedings of courts, that the decision, or rather the
v'. rule which has been drawn from it, may properly be

MIlLLER.
- treated as constituting a part of the law applicable

Duff J. to such things independently altogether of the ques-
tion whether or not the decision was originally
founded upon satisfactory grounds. That is because
in such cases as stated by Thessiger L.J. in Pugh v.
Golden Valley Railway Co. (1), at p. 334, the rule may
fairly be treated as having passed into the category of established
and recognized law.

But this is a principle which has no possible applica-
tion to the point now said to have been established by
the case in question. There was no dispute in that
case, as there is no dispute here, as to the meaning of
the exception in the patent. At page 340, Mr. Justice.
Wilson says:-

The trees remained, therefore, notwithstanding the grant, the
property of the Crown, and they were so at the time of the cutting
and removing of them by the defendant.

The right of the Crown to the soil itself on which the trees
grew was not excepted; but by reason of the exception, the Crown
had the right to the nutriment of the soil sufficient for the growth
and preservation of the trees which were exceptea.

So far as the reciprocal rights of the Crown and
the patentee were concerned, the decision is unques-
tioned, and is obviously right; nobody on this appeal
raises any question with regard to that point. The
proposition for which it is now sought to invoke the
decision as an authority is that possession of the soil
carries with it, ipso jure, the possession of the trees,

(1) 15 Ch. D. 330.
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notwithstanding such an exception, to such an extent 1912

as to entitle the grantee to sue in trespass for the NATIONAL
TRUST Co.,

value of such trees when cut and carried away by LIMITED
V.*

a trespasser. That is a point which never could MILLER.

arise except in some litigation between the gran- SCHMIDT

tee and a trespasser. I see no ground whatever MILLER.

for holding that, on that point, the decision has Duff J.
become part of the Ontario law. It would be
really most extravagant to suppose that the fact
of such a point having been determined in favour

of the grantee could ever have entered into the

calculations of anybody when dealing with lands to
which the decision could apply. There is not the
slightest evidence that the decision has ever, on this
point, been accepted in Ontario. It is not to be found
referred to in any text-book. On the point in ques-

tion, it is not to be found referred to in any reported

case, and to me at all events, there is sufficiently con-
vincing evidence of the fact that it has never regulated

or affectd transactions generally, from the circum-

stance that neither the Chief Justice of Ontario, nor
my brother Idington, nor MIr. Justice Meredith, ap-

pears to have been aware that it has ever had any such
operation. Then it is said that the decision involved

the construction of the "Free Grants and Homesteads
Act" of that time; that that Act has been re-enacted

since with no material variation, and that conse-

quently the Legislature must be taken, under a well-
known rule of construction, to have adopted and

sanctioned the decision. I repeat that the decision

in so far as it involved the construction of the excep-

tion in the patent and of the statute upon which the
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1912 exception was based, has no bearing upon any con-

NATIONAL troversy in this appeal. The construction of the
s'rCA., statute here is not in dispute. If it be assumed that
V, the construction given to the Act in question in that

MIlLLER.

S -IMIDT court has been adopted (Nwhich, as I say, is not dis-
V. puted), the appellants have still to make good the

MILLER. contention on the point of possession. It would be
Duff J. stretching the rule relied upon to an extent not, I

think, justified by any decision or by any principle, to
hold that the adoption of the views expressed in
Casselman v. Hersey(1) as to the meaning of the ex-
ception involved the adoption of the views there ex-
pressed on the subject of possession. But the truth
is that the rule referred to is one which must always
be applied in this country with a great deal of cau-
tion. Every,one knows that statutes are often con-
solidated and re-enacted without careful reference by
the legislature, or by the draughtsman of the statutes,
to decisions which the courts may have given upon
the construction of the words employed. It was for
this reason that, in 1891, the Dominion Parliament
passed an Act excluding the rule of construction re-
ferred to in the interpretation of Dominion statutes
and that enactment was adopted in 1897 in the Pro-
vince of Ontario, as one of the provisions in the "In-

terpretation Act" included in the Revised Statutes of

that year. These are the relevant sections. Section

7, sub-section 1, is as follows:-

7 (1). This section and sections 8 to 12 of this Act and each

provision thereof, shall extend and apply to these Revised Statutes of

Ontario and to every Act of the Legislature of Ontario, passed

after ithe said Revised Statutes take effect * * .

(1) 32 U.C.Q.B. 333.
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And section 8, sub-section 57, is in these words 1912

57. The Legislature shall not, by re-enacting an Act or part NATIONAL

of an Act, or by revising, consolidating or amending the same, be TRUST CO.,
e . . aLIMITED

deemed to have adopted the constructiou which has by judicial V
decision or otherwise, been placed upon the language used in such MILLER.
Act or upon similar language.

SCHMIDT

These provisions obviously govern the construction MILER.
of the statute in question, which is chapter 36 of the

DuffJ.
Revised Statutes of 1897, at all events in respect of
grants and leases issued under it subsequent to the
year 1897.

For these reasons it seems to me to be clear that
in felling and carrying away the trees, the respond-
ents Miller & Dickson were not, except as to trespasses
upon the soil which was vested in the appellants, com-

mitting any trespass of which the appellants have any
title to complain.

2. But apart from this, is it really the law of Eng-
land, as Mr. Anglin contended, and as I understand
the majority of the court to hold, that the doctrine of
The TVinkfield(1), and of Glenwood Lumber Co. v.
Phillips(2), has any application to trespasses in re-
spect of corporeal hereditaments ? The rule as I
understand it is correctly stated in Mayne on Dam-
ages, at p. 513:-

In actions for injury to land, the measure of damages is the
diminished value of the property, or of the plaintiff's interest in
it, and not the sum which it would take to restore it to its original
state.

The damages will vary considerably, according to the plaintiff's
interest in the land. This is obviously just, both to prevent the
plaintiff getting extravagant recompense when his interest is on the
point of expiring, or very remote, and to prevent the defendant being
forced to pay for the same damage several times over. The same
act may give rise to different injuries; the tenant may sue for the
injury to his possession, and the landlord for the injury to his

(2) [1904] A.C. 405.
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1912 reversion. And so where several are entitled to succession as ten-
1 ants for life, in tail, in fee, each can only recover damages com-

TUTOAL mensurate to the injury done to their respective estates. Hence

LIMITED where a stranger cuts down trees, the tenant can only recover in
v. respect of the shade, shelter, and fruit, for he was entitled to no

MILLER. more; and so it is where the occupant is tenant in tail after pos-

SCHIDT sibility of issue extinct; but the reversioner or remainderman will

. V. recover the value of the timber itself.

MILLER.
f J The appellants in this case, as I have pointed.out,

- have deliberately elected not to put forward any claim
based upon the extent of the injury to their contin-
gent interest caused by the acts complained of. The
claim is based, and the loss has been appraised upon
the assumption that they were entitled to the full
value of the timber.

The appellants' contention must be rejected for
another reason. Both Miller & Dickson and the
Eastern Construction Co. became lawfully entitled
to deal with the pine timber which had been felled
on the locations by reason of the direction given
to them by the Crown timber agent at the end of
February. The evidence of the Crown timber agent
himself is precise upon the point that his direction to
Miller & Dickson to remove what had already been cut
referred to the timber cut upon the locations as well
as to timber cut upon the Crown lands. The pine was
the property of the Crown, and there can be no pos-
sible question that the Crown Lands Department
would, in the circumstances existing, be acting en-
tirely within its authority as having the management
of the Crown forests, in disposing of the timber so
felled, after the manner which it deemed to be best in
the public interest. The Crown timber agent says,
moreover, that lie acted in accordance with a settled
rule; that he gave the direction with the object of
having the ties reach their intended destination. It
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might, he says, have been a very serious thing to pre- 1912

vent the delivery of the ties. He professed to act with NATIoNA
TRUST Co.,

the authority of the Crown Lands Department in LIlTED
what he did; and what he did was afterwards ratified MILLER.

by them. The evidence on this point is undisputed SCHMIT

and it is conclusive. The agent reported stating that V.
pine had been cut from the mining locations as well as MLE

from Crown lands outside the limits of the Eastern Duff J.

Construction Co.'s permit. The Department of
Crown Lands afterwards directed the inspector to
ascertain the quantity of pine timber cut from the
locations, and, as I have already mentioned, the East-
ern Construction Co. was billed for dues for this
timber in accordance with the scale in use in respect
of timber cut under the authority of a permit, thus
treating the timber as timber cut under such auth-
ority. It is, therefore, incontestable that from the
end of February onward'the possession of this timber
and of the ties manufactured from it, whether in the
Eastern Construction Co., or in the O'Brien firm, or
in the Dominion Government, was a perfectly lawful
possession, and that from that time onward, the per-
sons in possession had full authority to deal with it.

Some stress was laid upon the letter of the Deputy
Commissioner of the 18th March, but reading that
letter in connection with the acts of the departmental
officials, it is quite clear that the Deputy Commis-
sioner could have intended only to refer to timber to
which the appellants were entitled. The letter of Mr.
Margach advising the Department of the trespasses
upon the locations was produced at the trial, although
not actually put in evidence, and the letter written in
November is explicit to the effect that the bill for dues
covers the Crown timber taken from the mining loca-
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1912 tions as well as that taken from lands still vested in

NATIONAL the Crown. No other conclusion seems to be possible

IT o., from the undisputed facts than that at which the
-* Court of Appeal arrived, namely, that from the date

MILLER.
of Mr. Margach's instructions to Miller & Dickson to

SCHMIDT
V. remove the timber cut, the respondents were dealing

MILLER. TVith all the Crown timber in question under the
Duff J. authority of the Crown Lands Department. To rely

on this is not, as Mr. Justice Meredith points out, to
set up a jus tertii. The respondents are setting up
their own rights. It is to be noted, moreover, in this
connection, that the facts were brought out in the
plaintiffs' own case. Inspector Smith called by the
appellants, at page 64 of the appeal case, says that
it was by the instructions of the Government that in
September he made the count of ties from the mining
locations, and at page 73, that instructions were given
to Miller & Dickson to remove the ties taken from
the mining locations, and on the same page, that the

purpose of the count of ties made by him in Sep-

tember, 1909, was to enable the Government dues to
be collected. It would be impossible, I should have

thought, to sustain in these circumstances the claim
for the full value of the timber, .even if in a general

way the decisions referred to could be held to have

any application.

Let us take the case of the finder, for example. Is

it really the law that a trespasser having taken an.
article from a finder is liable to pay the full value of

it to the finder, notwithstanding the fact that before

action the owner has come into the matter and has

authorized the trespasser to keep the article which is

the subject of the trespass ? Is it conceivable that

in such circumstances, unless special damages could

74



VOL. XLVI.] SUPREME COURT OF CANADA.

be proved as attaching to the trespass itself as dis- 1912

tinguished from the detention of the article, that the NAToNAL
frTRUST CO.,finder could recover more than nominal damages for LIMITED

the wrong done to his possession ? I should have E.

thought it was plain he could not.

Another ground is now suggested which was not G.zn 113 ILLER.
suggested at the trial or in the Court of Appeal, or on
the argument before us, for sustaining the judgment Duff J.

of the learned trial judge. It is said that, assuming the
appellants had not possession of the trees in sitti, they
came into their ,:ossession when they were felled to
the ground and that the possession so acquired was
sufficient to entitle them to maintain detinue and to
recover the full value of the timber as it lay there.
To this ground of recovery the objection to which I
have just adverted, namely, that by reason of the act
of the Crown officials the respondents became, before
the action was brought, entitled as against the appel-
lants to the possession of the timber, seems equally
applicable. But it appears to me to involve a very
considerable strain upon the principles of English law
relating to the subject of possession to hold that the
timber in question ever came into the possession of
the appellants as chattels. Consider the facts. The
trespasses in question began about the first of Febru-
ary. The contractors, Miller & Dickson, proceeded in
this way. They cut roads into territory south of Ver-
milion River entering the sites of the locations as
well as the adjoining Crown lands -and at various
places in the vicinity of these roads they started con-
currently the felling of timber. As the timber was
felled it was manufactured into ties on the spot, and
these ties were hauled to the piling stations. In this
way they proceeded until the end of February with-
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1912 out any interference. There was nobody in the
NATIONAL locality, or within hundreds of miles of the locality

STu 0., having any authority on behalf 6f the appellants to
v. interfere with them. The only person in the district

MIlLLER.
- having authority to take possession of the timber, the
S I Crown timber agent, confirmed the possession of the

MILLER. contractors when the cutting came to his notice.
Duff J. Throughout the course of the whole proceedings, it has

never been suggested on behalf of any of the parties
that the respondents had not de facto possession of
the timber from the time it was felled until it was
delivered at the piling stations. It is perfectly obvious
from the evidence that they had and must have had as
much physical control over the timber as in the cir-
cumstances would be necessary to constitute posses-
sion in fact. So far from disputing this, counsel for
the appellants more than once during the trial
emphasized the circumstance that the manufac-
turing and the hauling of the ties for delivery
proceeded contemporaneously with the cutting. (See,
for example, p. 158.) And I have already re-
ferred to the observation of Mr. Shilton that the
possession upon which the appellants relied was a
possession implied by law. The possession relied upon
by Mr. Anglin in his argument before us was the
possession upon which the learned judge based his
judgment, and upon which the claim was based at the
trial, namely, the possession of the trees as they stood
upon the soil. It was not suggested that the respond-
ents had not de facto posesssion from the time the
trees were felled. It would be necessary, therefore, in
order to make good this position, to rest upon some

rule of law vesting possession of the felled timber in

the holders of the locations solely by reason of their
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possession, that is to say, their legal possession of the 1912

soil upon which the timber fell, as against the de facto NATIONAL
TRUST CO.,

possession of Miller & Dickson. I do not think there LIMITED

is any such rule of law, and if authority were needed HILLER.

for the purpose of negativing such a rule, it may be SCHMIDT

found in the case of Bridges v. Hawkesworth(1), in -IV.
\flLLER.

which it was held that a purse found lying on a shop DufJ.

floor in the day time while the shop was open for busi-
ness, by a customer, was not, while lying there, in the
possession of the owner of the shop.

It is suggested, however, that some such rule is
deducible from the language of Lord Davey in Glen-
wood Lumber Co. v. Phillips (2). The circumstances
with which Lord Davey was there dealing were these:
timber had been cut by a trespasser upon Crown
lands. Subsequent to this cutting a lease was
granted. After the granting of the lease and occu-
pation under it by the lessee, the timber which had
been so cut was removed by the trespassers. It was
held that the lessee, as lessee and occupier, had a
sufficient possession of the timber to entitle him to
maintain detinue for the value of it. Of course, in

its broad features, the case is immediately differen-
tiated from the present case by the intervention of
the Crown Lands Department, and the authority
given by the Crown officers to the respondents in this

case to deal with the timber before the action was

brought. In the Glen wood Case(2) the granting

of the lease and the occupation by the lessee

under it, had the effect of vesting in the lessee

the possession of the lands and a right to the

(2) [1904] A.C. 405.
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1912 possession, at least, for the benefit of the Crown of all
NATIONAL chattels on the lands to which the Crown had a right
TRUST Co.

LIMITED of possession at the time of the granting of the lease,

MIER and which were not intended to be excepted from the
C- lessee's possession. Such chattels came under (to
V. use the phrase of Patteson J., in Bridges v. Hawkes-

MILLER. worth(1) ), the "protection of" the lessee's occupation.
Duff J. The lessee, therefore, clearly acquired a right to the

possession of the timber which was felled and was
lying within the limits of the demised property. This
right of possession alone would be sufficient to entitle
the lessee to maintain detinue even against the de
facto possession of the trespassers, and there is no
suggestion in the report of the case that the trespass-
ers had de facto possession. In the case before us the
trees in question had been expressly excepted from
the possession of the appellants, and stood exactly
in the same position as, for example, timber felled
without authority upon adjoining Crown lands and
piled upon ground within the limits of one of the
appellants' locations. The argument under considera-
tion logically applied would give a right to the holders
of the locations to recovef the full value of such tim-
ber, notwithstanding subsequent permission from the
Crown Lands Department given to the trespasser to
appropriate the timber. That is a result which can-
not, I think, be fairly deduced from the Glenwood
Casc(2).

Thus far I have dealt only with the pine timber,
and I have proceeded upon the assumption that the
Eastern Construction Co. stand in the same case with
Miller & Dickson.

(2) [1904] A.C. 405.(1) 21 L.J.Q.B. 75.
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As to the tamarac, there is no ground, so far as I 1912

can see, upon which Miller & Dickson can be excused. NATIONAL
TRUST CO.,

I am inclined to think that they are not responsible LIlTED

for damages arising from the trespass to the soil so ILER.
far as such trespass may have been merely incidental SCHMIDT

to the cutting and carrying away of the pine trees. v.
MIlLLER.

There is certainly much to be said for the proposition
that as an incident of the property in the trees the D
Crown would have the right to deal with a trespasser
in all respects as if the trespass had been committed
on Crown lands, and consequently to waive all wrong-
ful acts incidental to the trespass, in order to claim
either the value of the timber ent or compensation
for it on the footing of the trespasser having acted
under a permit, if the circumstances were such as to
entitle the Crown to make the latter claim. In this
case the Crown was clearly, I think, entitled to take
that position. See the judgment of Bowen L.J. in
Phillips v. Homn fray (I). The amount affected by this
point is, however, trifling.

The Eastern Construction Co., however, with re-
gard to the whole case, stand in a totally different

position from that of Miller & Dickson. The learned
ti-ial judge has found that they did not authorize the
trespasses, that is to say, that the trespasses were not
authorized by anybody who was in a position to bind
them. They were held liable on the ground, as he puts
it, that they took the ties with a full knowledge of the
circumstances in which they had been obtained by
Miller & Dickson; that they paid for them in part,
and that they sold them. He concludes that by these
acts they adopted what Miller & Dickson did and

(1) 24 Ch. D. 466.
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1912 made themselves responsible for it. On this branch

NATIONAL of the case I think the learned judge has fallen into
TRUIST CO., sm ro nfiigt
LIITED some error in failing to appreciate, in its bearing upon

V- the conduct of the Eastern Construction Co., the
- fact that all parties from the time Miller & Dickson

,,. were stopped cutting by the orders of the Crown tim-
MILLEB. ber agent, dealt with the Crown timber and the ties

Duff J. which had been manufactured from Crown timber
with the authority of the Crown Lands Department.
There is no evidence that before that time the East-
ern Construction Co. had done any act which could be
construed as an adoption of the wrongful acts of
Miller & Dickson. Samuel McDougall, Sr., who, as I
have pointed out, was authorized only to count the
ties, to classify them, and to submit them for inspec-
tion to the Government inspector, was aware of the
fact that some of these ties had been cut from the ap-

pellants' locations. But it is not disputed that the

ties from the appellants' locations were mixed up by
Miller & Dickson with ties taken from the Crown

lands in such a way as to make identification impos-
sible: see appellants' factum, p. 2; and as I have

pointed out, it is not suggested that Samuel Mc-
Dougall, Sr., had any knowledge of the cutting of

tamarac from the mining locations, that is to say, of
the cutting of any timber which was the property of

the owners of those locations. McDougall had no

authority to do anything on behalf of the Eastern

Construction Co. amounting to an adoption of the

trespass, any more than he had power to authorize a

trespass antecedently. When the responsible officials

of the Eastern Construction Co. became aware of

the trespass Miller & Dickson had already received

authority from the Crown Lands Department to deal



VOL. XLVI.] SUPREME COURT OF CANADA.

with the Crown timber as if it had from the beginning 1912

been rightfully in their possession. What was after- NATIONAL
TRUST Co.,

wards done in dealing with the timber can fairly be LIMITED

attributed to this authority. It is perfectly true that MILLER.

during the month of April, after the Eastern Construc-
tion Co. had become aware of the trespasses, they paid v.
considerable sums of money to Miller & Dickson, but MILLER.

it should be remembered that the timber taken from Duff J.

the locations constituted only about one-sixth of the
timber cut by Miller & Dickson. The ties, as I have
said, were inextricably mixed and until Inspector
Smith made his report nobody was in a position to
know the exact extent of the trespass upon the loca-
tions. That was not until September. The evidence
is perfectly clear that Miller & Dickson at first repre-
sented to Mr. Alexander McDougall that the trespass
upon the locations was very slight. The appellants
themselves were unable to give any sort of accurate
information, and it was not until the end of June that
they assumed the utterly unreasonable position that
none of the ties cut by Miller & Dickson south of Ver-
milion River should be used in railway construction.
It is perfectly clear that when this position was
taken by the appellants the Eastern Construction Co.
were absolutely entitled under the authority of the
permission given by the Crown timber agent, to make
use of all ties cut from timber owned by the Crown,
whether on the locations or off the locations. As to
the timber not the property of the Crown, it consisted
exclusively of tamarac, and there is no reason for sup-
posing that at this time at all events any of the officers
of the Eastern Construction Co. knew that any tama-
rac had been taken from the locations; and of the
tamarac ties cut from the locations, there were fewer

6
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1912 than 900 altogether. Notwithstanding all these cir-
NATIONAL cumstances, the Eastern Construction Co. did retain a
TRUST CO.,

LIMITED sum almost sufficient to pay Miller & Dickson all that

MILLER. Miller & Dickson would have been entitled to receive

ScHMIDT from them for the cutting and manufacturing of ties
v. to the number of those manufactured from timber cut

MR. from the mining locations.
Duff J. Some stress was laid upon the circumstance that

the Eastern Construction Co. paid the wages bill of
Miller & Dickson for work done in trespass on the
locations. In paying the wages bill they simply
honoured the cheques issued by Miller & Dickson as
they were bound to do under their contract. It is an
impossible suggestion that in doing that they were
making themselves responsible for everything done by
the workmen who were so paid.

The Eastern Construction Co. are responsible for
the value of the tamarac ties cut from the appellants'
location which were received by them. That is more
than covered by the amount paid into court.

I think the appeal should be dismissed.

ANGLIN J.-The appellants in the first action are
owners of certain mining locations in the District of
Rainy River in the Province of Ontario and the ap-
pellants in the second action are lessees of other min-
ing locations in the same district. They seek damages
for alleged wrongful cutting upon and removal from
their respective locations of pine and tamarac timber
and for incidental injuries due to negligence in the

cutting and removal.
The defendants, Miller & Dickson, cut and removed

the timber under contract for their co-defendants, the
Eastern Construction Company, who obtained the
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lumber and ties so produced. For the cutting and 1912

removal of the pine the Court of Appeal, reversing NATIONAL
TRUST Co.,

Clute J., has held that the appellants cannot recover LIMITED

from either of the defendants. Under its judgment VLLER,
the Eastern Construction Company is also relieved

SCHMIDT

of liability in respect of the other items of the plain- c.
tiffs' claim. MILER.

Miller & Dickson are, however, held liable for the Anglin J.

tanarac, its ownership by the plaintiffs not being
questioned, and for such damages, if any, as the plain-
tiffs sustained owing to negligence in cutting and re-
moving both pine and tamarac. From this part of
the judgment no appeal has been taken.

The appellants seek to restore the judgment of the
trial judge awarding them damages against all the

defendants for the cutting and removal of the pine

and to have the Eastern Construction Company, as
well as Miller & Dickson, declared liable to them in

respect of the other items of claim.
The fact of the cutting and removal of the timber

from the plaintiffs' locations is not in question. No

justification is advanced for the cutting of the tama-

rac. Neither is it contended by the respondents that

when the pine was cut and removed they had a license

from the Government to cut or take it, although some

subsequent ratification or approval by the Depart-
ment of Crown Lands of their having done so is now

set up. The Eastern Construction Company claims

that it is not responsible for the tortious acts of its co-

defendants, Miller & Dickson, who, though made re-

spondents, were not represented at bar in this court..

The principal question.is as to the right of the ap-

pellants to recover against any of the defendants in

respect of the cutting and remoVal of the pine. The

61/
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1912 Crown grant and Crown lease under which the appel-
NATIONAL lants respectively claim are subject to the provisions
TRUST CO.'

LIMITED of the "Mines Act" (R.S.O. 1897, ch. 36), and contain

V. the reservation prescribed by section 39 of that sta-

SCHMIDT tute, which, as amended by 62 Vict. ch. 10, sec. 10,
V. reads as follows:-

MILLER.
- 39 (1) The patents for all Crown lands sold or granted as

Anglin J. mining lands shall contain a reservation of all pine trees stand-
ing or being on the lands, which pine trees shall continue to be the
property of Her Majesty, and any person holding a license to cut
timber or saw logs on such lands, may at all times, during the
continuance of the license, enter upon the lands, and cut and remove
such trees and make all necessary roads for that purpose.

(2) The patentees or those claiming under them (except pat-
entees of mining rights hereinafter mentioned) may cut and use
such trees as may be necessary for the purpose of building, fenc-
ing and fuel, on the land so patented, or for any other purpose
essential to the working of the mines thereon, and may also cut
and dispose of all trees required to be removed in actually clear-
ing the land for cultivation.

(3) No pine trees except for the said necessary building, fenc-
ing and fuel or other purposes essential to the working of the mine,
shall be cut beyond the limit of such actual clearing; and all pine
trees so cut and disposed of, except for the said necessary build-
ing, fencing and fuel, or other purpose aforesaid, shall be sub-
ject to the payment of the same dues as are at the time payable by
the holders of licenses to cut timber or saw logs.

For the plaintiffs it is contended that notwith-
standing the exceptions thus made, they had such pos-
session of what was so excepted, or such an interest
in it, as sufficed to give them a status to maintain an
action in trespass or in trover against the defendants
as strangers and trespassers.

That such an exception of standing trees (it ap-
pears to be an exception though called a reservation,
Douglas v. Lock (1), at pp. 743 et seq.), has the effect
of "dividing the trees in property from the land, al-

(1) 2 A. & E. 705.



VOL. XLVI.] SUPREME COURT OF CANADA.

though in facto they remain annexed to the land," 1912

(1), and "parcel of the inheritance" (2), is old and NATIONAL

undisputed law. It is argued that of the part of the TSco.,

inheritance so excepted from a grant the grantee has M-LE.
MLLER.

no possession in law, although the land on which the -
trees stand is his, the right to nutriment out of it for SHMlDT

the trees being the only interest in it of the grantor. MILLER.

Legh v. Heald (3), at page 626. It may be that the Anglin J.

rule of English law which ascribes to the person in
possession of land the possession of chattels upon it
and, as against a trespasser, title to them by reason
of such possession, thus enabling him to maintain an
action for the wrongful taking away of them by a
stranger and to recover as damages their full value,
although they are the property of another(4), does
not apply to trees reserved out of a grant or lease
while standing, and that, apart from any proprietary
or licensees' interest in the pine trees which the statute
gave them, the plaintiffs could recover in respect of
the mere felling of such trees only damages for the
wrongful entry on their lands. But that possession
such as the plaintiffs had of their mining lands would,
notwithstanding an unqualified reservation in the
Crown patent and Crown lease of the pine trees, en-
title them to maintain an action in detinue against a
stranger wrongfully cutting and removing such trees
and to recover as damages the value of the timber
taken was held by the Upper Canada Court of King's
Bench in Casselman v. Hersey(5), decided in 1872.
The possession which the plaintiffs in that case had of

(1) Herlakenden's Case, 4 Rep. (3) 1 B. & Ad. 622.
62b. at p. 63b. (4) Glentoood Lumber Co. v.

(2) Liford's Case, 11 Rep. 46b, Phillips, [1904] A.C. 405,
at p. 48b. at pp. 410-11.

(5) 32 U.C.Q.B. 333.
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1912 the lands from which the timber was removed was
NATIONAL 11uCh the same as that which the present plaintiffs

UST Co., had of their mining locations. Upon the sufficiency
V. of such possession that decision has since been ap-

MILLER.

-CMD proved in Kay v. Wilson(l), at page 143, and in
SCHIDDT

V. 2Mann v. English(2), at page 249; (see Lightwood on
MILLER. Possession of Land, p. 60); and I do not understand

Anglin J. it to be questioned in the judgment of the Court of
Appeal in the present case. What was decided by the
other branch of the judgment in Casselmnan v. Hersey
(3) has never been challenged in Ontario, so far as I
am aware, until the decision of the Court of Appeal
now before us, in which, it is noteworthy, no allusion
is made to that case. It is cited with approval on the
question of damages by Osler J. in Johnston v-
Christie(4). It is probably now too late to question
its correctness, Trust and Loan Co. of Upper Canada
v. Ruttan(5).

Since Casselman v. Hersey(3) was decided the
statutes of Ontario have been thrice revised and con-
solidated. On each occasion the legislature re-en-
acted the provision of section 39 of the "Mines Act'
(R.S.O. 1897, ch. 36), for the reservation of pine sub-
stantially in the form in which it is now found. (Vide-
R.S.O. 1877, ch. 29, sec. 12; and R.S.O. 1887, ch. 31,
sec. 12.) The same course has been followed in re-
gard to sections 13 and 14 of the "Free Grants and
Homesteads Act" (R.S.O. 1897, ch. 29), which make-
similar provisions. (Vide R.S.O. 1877, ch. 24, sec.
10; 43 Vict. ch. 4, sees. 2, 3, and 4; R.S.O. 1887, ch. 25,
sees. 10 and 11.) Both the "Mines Act" and the

(1) (1877) 2 Ont. A.R. 133. (4) (1880) 31 U.C.C.P. 358,

(2) (1876) 38 U.,C.Q.B. 240. at p. 362.
(5) 1 Can. S.C.R. 564, at p-

(3) 32 U.C.Q.B. 333. 584.
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"Free Grants Act" contain reservations of pine timber 1912

in terms substantially the same as those which were NATIon
TaRsT Co

passed upon in Casselman v. Hersey(1). In reenact LIMITED

ing them without making any attempt to change the MILLER.

effect which such a reservation was held to have, or to SCHMIDT

alter or restrict the rights which the grantee, not- v.
withstanding it, was held to enjoy, the legislature MILLER.

must be understood to have done so in the light of the Anglin J.

inteipretation put by the court upon the language
which it used. Clark v. Wallond(2). The following
provision of the "Interpretation Act" of the R.S.O.
1897 (chapter 1, section 8, clause 57), first became law
in Ontario in 1897:-

The legislature shall not, by re-enacting an Act or part of
an Act, or by revising, consolidating or amending the same, be
deemed to have adopted the construction which has by judicial
decision or otherwise, been placed upon the language used in such
Act or upon similar language.

There is no similar clause in the "Interpretation
Act" in the consolidation of 1877, nor in that
of 1887. Whatever may be said, therefore, of
the effect of the re-enactment of these statutes in
the revision of 1897 in view of sub-section 57 of sec-
tion 8 of the "Interpretation Act" of that year, it can-
not be assumed that the legislature re-enacted the
sections of the "Mining Act" and of the "Free Grants
Act" in 1877 and again in 1887 in ignorance of the
judicial interpretation which had been put upon such
a reservation of pine timber as they provided for.
When re-enacted in 1897 not only had the language
of these statutory provisions received judicial constru-
tion, but that construction must be deemed to have
already had legislative recognition and acceptance.

(2) 52 L.J.Q.B. 321, at p. 322.
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1912 Thousands of grants and leases of mining and home-
NA'roNAL stead lands have been taken and paid for under this
TRUST Co.,

LIMITED legislation in the interval of forty years since the de-
V.

MILLEB. cision in Casselman V. 7ersey(1). In these circum-

SCKMIDT stances, even if we entertained doubts as to the effect

VM of the reservation of pine timber under section 39 of
M E the "Mines Act," we should, in my opinion, if neces-

Anglin J. sary, apply the doctrine of stare decisis and decline to
disturb the legal rights which Crown patentees were
declared to possess under language substantially the
same by a judicial decision rendered so long ago and
which has been since acquiesced in and never ques-
tioned until the present time. Casgrain v. Atlantic and
North-West Railway Co. (2) ; Ew parte Campbell (3) ;
Corporation of Whitby v. Liscombe(4) ; Macdonell v.
Purcell (5).

But in the case at bar the reservation to the Crown
was not unqualified, as it appears to have been in the
Casselman Case(1). The present plaintiffs had at-
tached to their mining lands a right not merely to
enjoy, until they should be cut down by some duly
authorized licensee of the Crown, the shade of the pine
trees and any other advantage to be derived from
their standing on the lands, but they also had the
very substantial right of themselves cutting down and
using these trees for
building, fencing and fuel on the land so obtained or for any other

purpose essential to the working of the mines thereon.

and, subject to payment of Crown dues, also the
right to
cut and dispose of all trees required to be removed in actually
clearing the land for cultivation.

(1) 32 U.C.Q.B. 333. (4) 23 Gr. 1, at pp. 17, 18,
(2) [18,95] A.C. 282, at p. 300. 21, 27, 35.

(5) 23 Can. S.C.R. 101, at
(3) 5 Oh. App. 703, at p. 706. p. 114.
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Of this substantial interest in the pine trees the plain- 1912

tiffs were deprived by -their being cut down by the de- NATIO NAL

fendants, because, upon their severance from the land, .,

whether effected by a duly authorized Crown licensee E.
MILLEB.

or by a trespasser, their special interest ceased just as -
SCHMIDTthe special interest or property in timber trees of a V.

lessee holding under a lease without reservation of MILLER.

timber ceases upon severance of the trees from the Anglin J.

soil however effected. Herlakenden's Case (1). The
plaintiffs' statutory rights were confined to cutting
for certain purposes and to taking and using what
they themselves so cut. They had no statutory right
to take or use what the defendants cut, although
such cutting was done in trespass. For the wrong-
ful destruction by mere trespassers of their right
to cut and use the pine trees so annexed to their
property they had, in my opinion, a right of action.
Nuttall v. Bracewell(2) ; Jeffries v. Williams '3) ;
Bibby v. Carter(4) ; Smith's L.C. (11 ed.), vol. 1,
pp. 358-60. The evidence shews and the learned
trial judge has found that there was not enough
timber on the lands for the mining purposes of
the plaintiffs. As wrongdoers and trespassers the
defendants cannot be heard to say that the plaintiffs
might never have used this timber for such purposes.
As against them in assessing damages it must be as-
sumed in the plaintiffs' favour that, but for the wrong-
ful interference of the defendants, they would have
had the full benefit of the rights conferred upon them.
If entitled to any damages in respect of the destruc-
tion of their interest in the pine trees, whether it be
regarded as proprietary in its character or as merely

(1) 4 Rep. 62b. (3) 5 Ex. 792.
(2) L.R. 2 Ex. 1. (4) 4 H. & N. 153.
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1912 an interest of licensees, the plaintiffs in this aspect of
NATIONAL the case would seem to be entitled to recover the full
TRUST., value of what was wrongfully cut. But I do not rest

IR my judgment on this ground.
MIlLLER. t

SCHMIDT . On another ground the plaintiffs' claim against
v. the persons responsible for the wrongful removal of

the pine trees seems to me unanswerable. When those
Anglin J. trees were felled the plaintiffs' special interest or

property in them ceased. But it did not vest in the
wrongdoers. Neither did they acquire by their tres-
pass the rights of the Crown. As the pine trees lay
upon the ground they were the property of the Crown.
But for the reservation they would have been the
plaintiffs' property. The cutting, however, though
wrongful, converted that which had been a part of
the inheritance into chattel property. McLaren v.
Ryan(1). Lying on the plaintiffs' lands, those chat-
tels, though belonging to the Crown, were legally in
their possession because of their possession of the
land.

Even if continuous physical possession of the pine
trees by Miller & Dickson, from the moment when they
were cut until they were removed from the plaintiffs'
lands, would have precluded legal possession of thent
as chattels being ascribed at any time to the plain-
tiffs as owners and lessees respectively of such lands,
there is no proof of such continuous physical posses-
sion in the record and in the absence of proof it will
not be presumed in favour of trespassers. "Delivery
is favourably construed; taking is put to strict proof."
The evidence of continuous physical possession, if
they had in fact kept such possession, lay peculiarly

(1) 36 U.C.Q.B. 307, at p. 312.
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within the knowledge of the defendants and the bur- 1912

den was certainly upon them to produce it. Taylor on N ONAL
Evidence (10 ed.), p. 376 (a). As trespassers Miller & LI .,
Dickson could have no constructive possession of any-

ILLER.

thing of which they had not actual possession. While,
SCHMIDT

if a person enter under title, his possession of part of V.
a tract of land will generally be regarded as giving MILLER.

him constructive possession of the entire property, Anglin J.

.where the entry is without title, the legal possession
of the trespas er, at all events as against the person
lawfully entitled to possession, is limited to the area
of his effective occupation. So in the case of

movables,
a man who is not entitled to take possession can obtain possession

only of that which he actually lays hold of.

Ex parte Fletcher(1). The same rule applying to land
and to chattels in regard to the extent of wrongful pos-
session there is no reason why they should be subject
to different rules as to the duration of such possession.
In the case of land the possession of the trespasser

ceases as soon as his actual occupation comes to an
end: Trustees, Executors and Agency Co. v. Short(2) .
By an application of the same principle, on the cesser
of the physical possession of movables held by wrong,
the law will not attribute to the wrongdoer continued
constructive possession of them, but the right to pos-
session will draw after it the constructive possession
and the person having such right will be deemed to
have the legal possession. "Possession acquired by
trespass is a continuing trespass from moment to
moment so long as the possession lasts." There is no
presumption of the continuance of illegality: at all

(2) 13 App. Cas. 793, at p. 798.
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1912 events, its continuance will not be presumed in aid of
NATIONAL a guilty person seeking thus to improve his legal posi-
TRUST Co.

LIMITED tion. Moreover, "in the case of goods legal possession

MILER. is recognized more readily than in the case of land and

SCHMIDT mere right to possession is sometimes described as
v. 'constructive possession' and is allowed -the advan-

MILLER. tages of legal possession." Encyc. Laws of England
Anglin J. (2 ed.), vol. XI., p. 327. The removal of the pine

trees from the plaintiffs' lands by Miller & Dickson
should, in my opinion, be regarded as -a taking of them
from the possession of the plaintiffs. Either on this
ground, or because their right to possession gave them,
as against the trespassing defendants, "the advan-
tages of legal possession," they had a status to main-
tain this action.

Lord Davey, delivering the judgment of the Judi-
cial Committee in a case in which unsuccessful appli-
cants for a lease of timber lands (the appellants) had
cut timber on the lands in anticipation of obtaining
such lands and had removed it after the lease bad
been granted to the respondent, said:-

The action was in substance for trespassing on the respond-
ent's lands and for detinue of the logs removed from his lands. * *
The action was in fact so treated by the learned judge at the
trial. It was then said that at any rate the logs were, as between
the respondent and the Crown, the property of the Crown.

The answer to this argument is that the appellants were
wrong-doers in every step of their proceedings. There is not a
hint in either the pleadings or the evidence of any title in the
appellants to cut the trees. * * * The appellants were wrong-
doers in entering on the lands of the respondent for the pur-
pose of removing the logs, and also in removing the logs, which
were certainly not their property. .

The respondent, on the other hand, was, in their Lordships'
opinion, lessee and occupier of the lands, and, as such, had lawful
possession of the logs which were on the land. It is a well-estab-
lished principle in English law that possession is good against a
wrong-doer, and the latter cannot set up a jus tertii unless he
claims under it. This question has been exhaustively discussed
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by the present Master of the Rolls in the recent case of The Wink- 1912
field(1). In Jeffries v. Great Western Rly. Go. (2), Lord Camp-
bell is reported to have said: "I am of opinion that the law is NATIONAL

that a person possessed of goods as his property has a good title TRUST CO.,
LIMITED

as against every stranger, and that one who takes them from him V.
having no title in himself is a wrong-doer, and cannot defend him- MILLER.
self by shewing that there was title in some third person, for -

against a wrong-doer possession is title." The Master of the SCHMIDT

Rolls, after quoting this passage, continues: "Therefore, it is not NILLER.
open to the defendant, being a wrong-doer, to inquire into the -

nature or limitation of the possessor's right, and unless it is Anglin J.

competent for him to do so the question of his relation to, or
liability towards, the true owner cannot come into the discus-
sion at all, and therefore, as between those two parties, full dam-
ages have to be paid without any further inquiry." Their Lord-
ships do not consider it necessary to refer at any greater length
to the reasoning and authorities by which the Master of the
Rolls supports this conclusion, and are content to express their
entire concurrence in it. Glenwood Lumber Co. v. Phillips (3).

I am unable -to distinguish between the act of the
defendants in removing the pine logs from the plain-
tiffs' lands (the cutting of them is not material to this
aspect of the case) and the act of the appellants in
removing the logs in the Glenwood Case(3), which
iwas held to entitle the respondent (plaintiff) to re-
cover as against the trespassers the full value of the
logs removed on the ground that when removed they
were in the possession of the respondent as lessee of
the land upon which they lay and that, as against the
trespasser, such possession was equivalent to title.

Although it does not appear in the reports of this
case either before the Judicial Committee or in the
colonial courts (N.F. Reps. 1897-1903, 390, 454) that
the appellants had at any time relinquished or that
the respondent had acquired physical possession of
the lumber after it was cut and prior to its removal,
their Lordships seem to have found no difficulty in

(1) [1902] P. 42. (2) (1856) 5 E. & B. 802. at p. 805.
(3) [1904] A.C. 405, at p. 410.
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1912 ascribing legal possession of it to the latter as lessee
NATIONAL of the land and in treating the removal of it as a
TRUST Co.,

LIMITED wrongful taking out of his possession.

MLL ER. The decision in Casselman v. Hersey(1), may be

SCHMIDT upheld on the ground that after'they were cut and
v. lay as chattels on the plaintiffs' land the defendant in

M that case wrongfully took away the logs, although
Anglin J. ,ilson J., no doubt, held the view

that the lessee or grantor when the trees are excepted is in pos-
session of them as against a stranger and wrong-doer, (p. 341).

See, too, McLaren v. Ryan(2).
But it is urged that, although the respondents ad-

mittedly had no right or title when- they cut and re-
moved the pine timber from the plaintiff's lands, they
subsequently acquired the Crown title to it and must
now be treated as if they had been Crown licensees
ab initio. This defence was not pleaded and it ap-
pears not to have been set up at the trial. It is given
effect to, however, in the judgment delivered for the
Court of Appeal by Meredith J.A., who says:

It is not a case of setting up the jus tertii; the defendants
have acquired the rights of the Crown and are setting up their
own rights so acquired.

The evidence of Alex. McDougall is relied upon to
support this finding of the learned appellate judge. I
have seldom- perused testimony more unsatisfactory.
Had the defence now relied upon been pleaded this
evidence would not support it. A fortiori it does not
justify an appellate court giving effect to a contention
not presented on the pleadings and not raised at the
trial and which the plaintiffs had no opportunity to
meet. Assuming that it was competent for the Crown
Lands Department, after the pine -had been all cut

(2) 36 U.C.Q.B. 307, at p. 312.
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and removed from the plaintiffs' lands and delivered 1912

to the Eastern Construction Company, to make an NAT1oNAL
TRUST CO.agreement in respect of it which would have the effect LIMTED'

of destroying the plaintiffs' vested right of action, the E.y !, 9MILLEB.

evidence in the record falls far short of establishing SCHMIDT

such an agreement. c.
Miller & Dickson had cut in trespass upon MILLER.

Crown property as well as upon the locations of the Anglin J.

plaintiffs. Apparently in respect of the former, MNr.
Margach, a Crown lands official, notified the Eastern
Construction Company, by letter of the 6th March,
that:-

The department has refused the permit. You will please see
that they do no more cutting. They are at liberty to remove
what they have cut and make a separate return of it.

There is no allusion in this letter to the cutting on
the plaintiffs' locations, and in view of the attitude
of the department in regard to the rights of the plain-
tiffs as mining locatees as against the trespassing
lumbermen, disclosed by a letter of Mr. White, the
Deputy Minister, to which I am about to refer, it
would seem reasonably certain that the permission
for removal given by largach was intended to cover
only timber cut on the Crown lands. The cutting on
the plaintiffs' locations appears to have been brought
to the attention of the department later in the same
month. On the 18th March Mr. White writes to the
plaintiffs:-

Toronto, March 18th, 1909.
Gentlemen:-

Referring to your letter of the 15th inst. with regard to the
cutting of Messrs. Miller & Dickson on territory south and east
of Vermilion River outside of area covered by permit granted
to the Eastern Construction Company, I beg to say that the De-
partment has been in communication with Mr. Crown Timber
Agent M1argach, in relation to this cutting, and be has been fully
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1912 instructed in the matter so far as relates to lands of the Crown,
-_ but if these parties are removing illegally timber from locations

NATIONAL to which you may be legally entitled, it would seem to be a
TRUST Co., matter between you and the parties cutting and taking the tim-

LIMITED
V. her.

MILLER. Your obedient servant,

SHMIDT AJBBEY WHITE,

VS Deputy Minister.

MILLER.
There is nothing to shew that the department

- ever changed its attitude as expressed in this letter
in regard to the plaintiffs' rights, or undertook in any
way to interfere with or derogate from them, or to
give to the defendants a status which would enable
them to do so. The timber in question was not cut
for the purpose of

building, fencing or fuel on the mining lands or for any purpose
essential to the working of the mines.

If cut by the appellants in the course of clearing for
cultivation it would have been subject to payment of
Crown dues. The defendants having cut in trespass
were, no doubt, liable to the Crown for penalties. If
the Minister of Crown Lands saw fit to waive the
Crown's right to exact penalties and, as a matter of
grace, in lieu thereof to accept from the defendants
merely ordinary dues in respect of the timber of which
they had possession, it by no means follows that he
put, or intended to put them for all purposes in the
same position as if they had cut under license. The
acceptance by the Crown of dues in such circum-
stances is at the most an equivocal act. It is entirely
consistent with an intention on the part of the de-
partment to treat the defendants as persons who had
acquired from the plaintiffs timber cut for the pur-
pose of clearing the land for cultivation, which the
plaintiffs would have the right to dispose of subject to
payment of Crown dues. These dues the Crown
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claimed from the defendants as the persons in posses- 1912

sion of the timber subject to them. It would require NATIONAL

something much more conclusive, especially in the iT Co.,
face of M1r. White's letter, to establish that the Crown M R

intended to confer on the defendants the rights of -I-

. SCHMIDT
licensees nune pro tunc and to deprive the plaintiffs of V.
their vested right of action, or that what took place MILLER.

had that effect. There is no evidence on this point Anglin J.

from the Department of Crown Lands, and the testi-
mony of Alex. McDougall is quite inconclusive. It is
sufficiently surprising that the defendants should
have been permitted to take for the first time in the
Court of Appeal the position that they should be
treated as having cut and removed the timber in ques-
tion under Crown license. But I find it still more
extraordinary that effect should have been given to
such a contention upon the evidence before the court.
There is, in my opinion, nothing to sustain it.

For these reasons I would hold the defendants,
Miller & Dickson, liable as claimed by the plaintiffs,
and, as to them, would allow the appeal and restore
the judgment of the trial judge.

The liability of the defendants, the Eastern Con-
struction Company, however, does not necessarily
follow. Miller & Dickson were not their servants or
agents, but independent contractors.

But the timber and ties cut on the plaintiffs' lands
were all delivered either to the Construction Company
or to its nominees. The company received property,
or the proceeds of property, title to which, because it
was wrongfully taken from the plaintiffs' possession,
must, in the circumstances of this case, as against all

the defendants, be deemed to have been in the plain-

tiffs. The trial judge has expressed the view that, in

7
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1912 crossing the line of their license limits and in entering
NATIONAL upon the plaintiffs' mining locations, Miller & Dick-
TRUST CO.,

LIMITED son acted with the concurrence, if not under the direc-

MILLER. tion of Mr. Samuel McDougall, Sr., who represented

s the Eastern Construction Company. Although I have
v. no doubt that his powers and authority were much

MILLER. wider than either he or his nephew Alex. McDougall,
Anglin J. will admit, whether it was within the scope of 'his

agency for the company to give such a direction so as
to bind his principals and to render it in law their
direction is possibly doubtful on the evidence. But
there is in the testimony of Dickson, Miller, Smith,
McLean and Proud, abundant evidence to warrant
a finding that Samuel McDougall, Sr., knew from the
first that Miller & Dickson were cutting for his com-
pany on the plaintiffs' lands. The learned trial judge
says:-

I think Miller & Dickson crossed the line and cut those ties,
and that the cutting was afterwards brought to the attention of
the Eastern Construction Company, and that they deliberately
received and accepted those ties from their contractors, and paid
part upon them, and sold them and received the payment therefor.

Although its formal judgment relieves the Con-
struction Company from liability in respect of the
tamarac as well as the pine, in delivering the opinion
of the Court of Appeal Meredith J.A. said:-

Upon the finding of the trial judge that the Eastern Con-
struction Company took the goods with knowledge of the circum-
stances, the holding that they are answerable for the value is
right.

I entirely agree with that statement of the law -

and, as I have already said, the finding upon which it

is based is fully supported by the evidence. Why the
Court of Appeal, while accepting this finding, by its
formal judgment relieved the Construction Company
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from liability for the tamarac which they got, it is 1912

difficult to understand. The discrepancy has not NATIONAL
TRUST CO.been explained. LIMITED

Whatever may have been the extent of Samuel Mc- LLER.

Dougall's authority, his position at the Miller & Dick- same

son camp and his relations to the Construction Com- -
MmlLER.

pany were such that I have no difficulty in imputing A
to that company the knowledge which he had of the

fact of the wrongful cutting on the plaintiffs' loca-
tions. Commercial Bank of Windsor v. Morrison (1).
That knowledge was material to the business in which
he was employed; it came to him in the course of his

employment; and it was undoubtedly of such a nature
that it was his duty to communicate it to his principal.
Halsbury's Laws of England, vol. 1, pp. 215-6; Bow-
stead on Agency, 4th ed., 346.

The Eastern Construction Company having taken
the timber and ties with notice that they were wrong-
fully cut and removed from the plaintiff's lands, is, in
my opinion, equally liable with Miller & Dickson to

the plaintiffs in detinue in respect of both the pine
and the tamarac so removed. (See Pollock and

Wright on Possession, p. 151, note.)

But for such damages as may have been caused by
mere negligence or by cutting in -an improper and

improvident manner, Miller & Dickson are alone re-
sponsible. Such misconduct of independent contrac-
tors is not imputable to the persons by whom they are
engaged.

For these reasons to the extent indicated I would
allow the appeal of the plaintiffs and would restore

(1) 32 Can. S.C.R. 98, at p. 105.
71/2
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1912 the judgment of Clute J. against the Eastern Con-
NATIONAL struction Company.
TRuST Co.,

LIMITED The respondents should pay to the appellants their
V.

MILLER. costs in this court and in the provincial Court of

SCHMIDT Appeal.
V.

MILLER.

Ai BRODEUR J.-I concur with the views expressed by
Anglin J.

Mr. Justice Anglin.

Appeal allowed with costs.

Solicitors for the appellants, Eastern Construction
Co. and others: Macdonald & McIntosh.

Solicitors for the appellants Schmidt and Shilton:
Shilton, Wallbridge <- Co.

Solicitors for the respondents: Dowler & Dowler.
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THE CITY OF SAINT JOHN (DE- 1912
APPELLANT;

FENDANT) ............................ *Feb.28,29.
*May 7.

AND

JOHN J. GORDON (PLAINTIFF) ...... .RESPONDENT.

THE CITY OF SAINT JOHN (DE- A
FENDANT).........................APPELLANT:

AND

ROBERT QUINLAN AND ANOTHER

(PLAINTIFFS) ..................... RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Lease-Covenant to pay for invprovements-Buildings and erections
-Foundation-Piling and filling in-Intention of lessee.

The City of St. John leased certain mud flats, the lease containing a
covenant that if the lessees should "put up any buildings and
erections for manufacturing purposes" thereon the same, at the
expiration of the term, should be appraised in the manner
provided and the city should have the option of paying the
appraised value or renewing the lease. On expiration of a
term the city elected to pay.

Held, that the lessees were entitled to be paid the value of piling
and filling in on said lots to form a foundation for buildings
erected and in existence at the expiration of the lease, but not
for such piling and filling in at a place where no buildings
existed, but upon which buildings were intended to be erected
for manufacturing purposes.

APPEAL from a decision of the Supreme Court of
New Brunswick varying the decree of the judge in

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, and Anglin JJ.
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1912 equity and granting the full claims of the respective

CITY oF plaintiffs.
ST. JOHN

V. wThe City of St. John leased to the New Bruns-
GORDON. wick Red Granite Co. certain lots on the west side

of the harbour which at full tide were covered with
water. By the terms of the lease the lots were to be
used for manufacturing purposes only and it con-
tained a covenant that if buildings and erections for
such. purposes were put up by the lessees they should
be appraised at the end of the term and the city, at its
option, would pay their value or renew the lease.
The Red Granite Co. sold their interest in the lease
to the appellants, who respectively obtained new
leases from the city with the same covenants. 'When
so transferred a stone-cutting plant was on the lots
in order to establish which the original lessees had to
sink piles for a foundation and to overcome vibration
had to fill in the lots with stone and other material.

The city expropriated a portion of these lots for
the purpose of widening a street, and in the expro-
priation proceedings the Supreme Court of New
Brunswick awarded the lessees the value of the piling
and filling in above mentioned. The judgments on
these proceedings are reported. See Sleeth et al. v.
City of St. John; Gordon v. City of St. John(1).

On the expiration of one term of the respective
leases the buildings and erections were appraised,
the valuators allowing nothing for the piling and fill-
ing in. The city elected to pay and the lessees filed a
bill in equity to set aside the award. It was set aside
by the Chief Justice sitting as a judge in equity, who
held that the lessees were entitled to be paid the

(1) 38 N.B. Rep. 542; 39 N.B. Rep. 56.
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value of the piling and filling in which served as a 1912

foundation for buildings and erections existing on the CITY OF

lots when the lease expired. The Supreme Court of ST. JOHN

New Brunswick varied this decree in accordance with GORDON.

its decision in the expropriation case. The city
appealed.

Baxter K.C. for the appellant. The plaintiffs seek
compensation for piling and filling in where no build-
ings or erections exist. But these are not, in them-
selves, buildings or erections. See Adamson v. Rogers
(1). And if they could be deemed erections they are
not erections in the nature of buildings which they
must be under this covenant. Ex parte Benwell, In re
Hutton(2). See also Truesdell v. Gay(3).

Teed K.C. for the respondents. The case is con-
cluded by the judgment of the Supreme Court of New
Brunswick in Sleeth et al. v. City of St. John(4). See
London Dock Co. and Trustees of Parish of Shad-
well, in re(5), at page 32; Flitters v. Allfrey(6)
Tait v. Snetzinger (7).

Baxter K.C. in reply. As to res judicata see The
Queen v. Hutchings(8), at page 304.

THE CHIEF JUSTICE.-I would allow this appeal
with costs.

DAVIES J.-This is an appeal from the judgment
of the Supreme Court of New Brunswick upholding

(1) 26 Can. S.C.R. 159. (5) 32 L.J.Q.B. 30.
(2) 14 Q.B.D. 301. (6) L.R. 10 C.P. 29.
(3) 13 Gray 311. (7) 1 Ont. 1.N. 19:3.
(4) 38 N.B. Rep. 542; 39 N.B. (8) 6 Q.B.D. 300.

Rep. 56.
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1912 but varying a decree made by Chief Justice Barker

Cr OF sitting as a judge in equity setting aside certain ap-
ST. JON praisements made by valuators or arbitrators selected
GORDON. under the provisions of certain leases made by the
Davies J. City of St. John (appellant) to the respondents

(plaintiffs) respectively, John J. Gordon and Robert
Quinlan and John J. Gordon administrator of the
estate and effects of John Sleeth of certain water
lots in the City of St. John. These leases contained
provisions for their renewal at their expiration at
the option of the city or in case of a decision not to
renew for the payment of the value of the erections
and buildings on the premises when the lease expired
in November, 1906, and which had not been included
in the compensation awarded by McLeod J. for a
part of the leased premises which the city had ex-
propriated a few days before the leases expired. The
covenants in the leases are identical and as precisely
the same questions arise in each of the cases they have
been consolidated for the purpose of argument and
decision.

The dispute in the case now before us arose as
stated in Chief Justice Barker's judgment

over the lessee plaintiff's claim for compensation for the earth and
stone deposited in the lots for the purpose as they alleged of sup-
porting and stiffening the crib work erected as a foundation for the
buildings (which they had constructed on and over the crib work)
and which was necessary to prevent the vibration incident to the
use of steam engines and the support of heavy weights and neces-
sary in the carrying on of manufacturing for which the lots were
by the terms of the leases to be used.

The contention on the part of the city was that
this filling was in no sense either a building or erec-
ion within the meaning of those words as used in the
covenant in the lease providing for compensation
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being made for them in the event of the city, the land- 1912

lord, deciding not to renew the lease. CrrY OF

The learned Chief Justice found that SV. JoN

the arbitrators proceeded on the assumption that the filling in was GOBDON.

no part of the erections and they, therefore, excluded its value, if it Davies J.
had any, from their consideration.

He, therefore, set aside their valuation or appraise-
ment and made a decree declaring that the words
"erections and buildings" for which the tenants under
the leases in question were in certain events and con-
tingencies entitled to be compensated

did not include any piling, capping or woodwork on the said demised
lots or the filling in of the same except where such piling, capping
or woodwork should on the first day of November, 1906 (the day
of the expiration of the leases), be in actual use as a foundation for
a building for manufacturing purposes; and that in that case the
plaintiff is entitled by virtue of the said covenant to have included
in the appraisement thereunder such amount as the appraisers may
find to be the value on the said 1st November, 1906, of such
foundation including therein the value of any earth or other
material filled in such formation which was necessary to strengthen
and support the same so as to render it a safe and suitable
foundation.

The Supreme Court of New Brunswick on appeal
refused to accede to the limited construction of the
words "erections and buildings" contended for by the
City of St. John which was broadly, as re-stated in
this court, that stone or other material filled in upon
the water lots was not "a building or erection" within
the meaning of those words in the covenant no matter
what might have been the object and purpose for
which such stone or other material was so filled in
and irrespective of such stone or other material being
at the expiration of the lease in actual use as a
foundation for a building erected over them for manu-
facturing purposes. The Supreme Court adopted and
confirmed the decree as far as it went and substan-
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1912 tially for the reasons given by the Chief Justice, but

CITY OF it went further and varied the decree, by adding
ST. JOHN words to the effect that the compensation to which
GORDON. the tenants were entitled should extend not only to
Davies J. such filling in as was in actual use as a foundation

for a building actually existing for manufacturing
purposes at the termination of the lease, but to such
as had been placed on the lot with the intention of
using it as a foundation for a building intended
afterwards to be erected, and whether such intention
had been carried out or not.

This variation and addition to the equity decree
seems to me to go much further than the language of
the covenant justifies. It opens up a wide field of
speculation and in a case such as that before us where
filling in may have been made for more than the one
and -only purpose and object for which compensation
could be assessed, carries us away into the region of
mist and doubt and makes it incumbent upon us to
determine the issue with respect to the filling form-
ing or not forming part of the erections and buildings
upon the land when the lease expired, not upon the
facts and circumstances as they then existed, but
upon the doubtful frame of mind of the lessee when
he made the filling. I do not think the covenant pro-
viding for compensation extended beyond buildings
and erections for manufacturing purposes actually
existing at the time of the expiration of the lease. It
did not in my judgment cover erections which not
being in themselves made or suitable for manufac-
turing purposes the tenants may have a more or less
vague intention of turning into a manufacturing
establishment.

Our attention has not been called to any evidence
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or proved facts shewing the existence of conditions to 1912

which the variation in the degree would be applicable. cITY OF

I do not understand that such an extended right of sT. Joux

compensation dependent upon intention was argued GORDON.-

before the Chief Justice in the present case or before Davies J.
the Supreme Court of New Brunswick in the cases
decided in the expropriation proceedings before Mr.
Justice McLeod, and which the respondents contend
finally settled the law as to the construction of the
covenant in question. I do think that if adopted
the variation would give rise to interminable diffi-
culties and open up a wide field of doubtful specula-
tion. I think the true construction of the covenant
should be limited to the foundation of buildings or
erections for manufacturing purposes actually
erected or existing at the expiration of the lease as
distinguished from work done with an intention of
making it part of a manufacturing building which
intention was never carried into effect or which for
many reasons may have changed before the expiration
of the lease.

No formal rule, order, judgment or decree was,
we are told, ever taken out in the applications made
to the court to instruct Mr. Justice McLeod as to
what damages he should allow or disallow and we are
driven to find out what was really decided from the,
reasons given by the learned judges who determined
the case. There was no stated case; no issue joined
and the court were, of course, only asked to construe
the covenant in the lease respecting compensation in
so far as it dealt with the practical facts relating to
the expropriated portions of the lots as to which Mr.
Justice McLeod was assessing damages. The ques-
tion appears to have come before the court three

107



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 times. We have reports of two of these hearings and

CITY OF one is unreported. As to this latter it appears that
ST. JOHN Mr. Justice Landry and Mr. Justice McLeod, both of
GORDON. whom sat in the case, do not agree as to what was
Davies J. decided.

Mr. Justice McLeod says that in this unreported
case Chief Justice Barker

explained that his previous reported judgments were intended only
to cover the piling and filling in necessary for the foundations of
the buildings on the lot.

Mr. Justice Landry regrets that his recollection of
the unreported decision is not in accordance with that
of McLeod J., but he does not say in what particular
McLeod J.'s statement is at variance with his own
recollection, or what his recollection as -to the effect
of that judgment is.

However, we have the fact that Mr. Justice Mc-
.Leod assessed the damages on the basis of his under-
standing of the judgment and that from his award
there was still another appeal to the full court. Mc-
Leod J. quoted the notice of appeal given in that case
which shews that the question in controversy was
whether the lessees were entitled to have the value
assessed to them of the piling, stringing and capping
and filling over the whole of the expropriated lot
taken from the plaintiff, or only of those works under
the buildings on the said portion so expropriated. No
question was raised as to the right of the plaintiff
extending to those portions of the piling and filling,
etc., on the lot on which no buildings existed, but
over which buildings were intended to be erected for
manufacturing purposes. This latter part does not seem
to me to have been mooted or discussed by counsel, and
though there is some language in the reported judg-
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ments which might be interpreted as covering the 1912

variation in the decree made by the Supreme Court CITY OF

and now before us in this appeal, such language in S. JoN

view of the reported arguments of counsel and of the GORDON.

two questions which Barker C.J. says in his judg- Davies J.
ment reported in 39 X.B. Rep., at p. 59, were before
them then to be settled, must be considered merely
obiter.

The fact that Barker C.J. in giving his judgment
in the case now under appeal adopted and followed
what McLeod J. says was his explanation of his re-
ported judgment in 39 N.B. Rep., together with all
the facts I have cited convince me that no judgment
or decision of the Supreme Court of New Brunswick
was ever given or pronounced upon the special point
on which the Appeal Court of New Brunswick has
varied Chief Justice Barker's decree which can be set
up or pleaded as res adjudicata upon the point on
which the judgment in appeal varies the decree of
Chief Justice Barker. Even if the judgment had the
effect contended for I wish to be understood as not
expressing any opinion as to whether it could or could
not support a plea of res adjudicata in this case.

The extent to which the decree as varied can be
supported must, therefore, depend upon its merits
and not upon the point having been res adjudicata.

For my own part, I am of the opinion that the de-
cree as pronounced by Chief Justice Barker goes to
the utmost limit of the proper construction of the co-
venant. For the reasons given by him in pronouncing
the decree now in appeal and also for those given in
his previous reported judgments in 38 and 39 N. B.
Reports, pages 543 and 57 respectively, I am of
opinion that decree should stand. I think he reached
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1912 a fair legal conclusion as to the covenants in the

CITY OF leases covering and extending as well to the founda-
ST. JOHN tions necessary to uphold and maintain the manufac-
GORDON. turing buildings erected on the lots and being there at
Davies J. the time of the expiration of the lease as to the build-

ings themselves. The substructure necessary to up-
hold and keep useful for manufacturing purposes the
buildings and erections constructed upon them were
as much part of the erections and buildings as those
terms are used in the covenants of the lease as the
superstructure itself. It mattered not whether that
substructure was of concrete, of stone cemented with
mortar, or of piles strengthened either by timber
bolted to them or by stones or other filling placed for
the purpose of strengthening and keeping them in
place and steady so as to enable the contemplated
manufacturing to be carried on. In each and every
one of the cases suggested the substructure would, I
think, form part of the superstructure within the
meaning of the words in the covenant.

On this main point I am in full accord with the
original decree and with the judgment affirming it of
the Appeal Court. For the reasons given by me, how-
ever, I am unable to concur in the reasoning of Barry
J. with whom the rest of the court concurred as to
the variation made in the decree. Nor, as I have said,
do I think the doctrine of res adjudicata can be in-
voked to sustain the variation of the judgment which
I think cannot be sustained on its merits.

The conclusions I have reached are that the decree
of the Chief Justice sitting in the Court of Equity
correctly declares the meaning and extent of the
covenant in the leases on which the tenants are en-
titled to have their compensation assessed; and that
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the variations of that decree made by the court en 1912

banc cannot be supported. That the prior judgments CITY OF
ST. JOHN

of the Supreme Court of New Brunswick, reported V.
in the 38th and 39th volumes of the N.B. Reports, do GORDON.

not, properly interpreted, conclude the questions be- Davies J.

fore us so far as the variations in the decree are con-
cerned, and cannot be set up as res adjudicata of the
present appeal. That these variations of the decree
must, therefore, be supported, if at all, on their merits
alone, and that for the reasons I have given they go
beyond what I think the covenant calls for or justifies.

I would, therefore, allow the appeal with costs in
this court and in the Court of Appeal, leaving the
costs on the cross-appeal to the Appeal Court as dis-
posed of by that court.

IDINGTON J.-The appellant leased what may be
aptly called water lots with the apparent intention
that they should be built upon for manufacturing
purposes. At least the lessee or successor was, if not
given a renewal at the expiration of the term, to be
compensated for such "buildings or erections for
manufacturing purposes upon the * * * demised

premises" as might have been erected thereon by the
lessee or those claiming under him. If the value of
such buildings or erections could not be agreed upon,
appraisers were to determine same.

In January, 1907, the appraisers had made their
awards in the cases before us, and in the following
April the city tendered the respective sums thus
awarded.

It had happened that the city prior to these pro-
ceedings had appropriated some small part in order
to widen a street. In determining the damages to be

111



.- 1SUPREME COURT OF CANADA. [VOL. XLVI.

1912 paid in respect of the expropriation, a question arose
cITy OF as to the right of the respondents there concerned,
Sr. JoHN to have an allowance made for some piling and filling
GORDON. in between the piles upon which the buildings upon

Idington J. that part rested. I suspect the refusal of the money
tendered herein was caused by a desire to see the
result of that rather prolonged litigation relative to
expropriation and by an intention if the respondent
concerned therein was successful, to set up the like
claim to that made therein as a ground for attacking
the award of the appraisers.

In 1909, a bill in equity was filed by each lessee or
successor to set aside the award in regard to his or
their respective claims. I may be permitted to doubt
if in the then state of the law such a proceeding was
open to them as against an award good on its face
and in relation to which neither the good faith nor
capacity of the appraisers could be impeached, and
no very palpable mistake had occurred.

It does not seem to have been desired to take that
line of defence and without objection evidence was
given by the appraisers of the matters they had in
fact considered, and omitted to consider, in estimating
the amount to be allowed.

Chief Justice Barker finding error made manifest
in this way set the awards aside. From his judgment
a consolidated appeal took place to the Supreme
Court of New Brunswick. That court modified the
decree of Chief Justice Barker and in doing so ex-
pressed an opinion that the appraisers might have
gone somewhat further than he had intimated per-
missible.

The city having appealed from this judgment it is
now contended that the result of the litigation in the

112



VOL. XLVI.] SUPREME COURT OF CANADA.

expropriation case was to create a res judicata govern- 1912

ing, in some way I do not understand, the determina- CITY OF

tion of this case. ST. JOHN
V.

Mr. Justice McLeod on a second trial of said ex- CORDON.

propriation proceedings gave judgment therein which Idington J.

was confirmed by the full court and must be taken to
be the final pronouncement in that litigation in re-
spect of what seems to have been actually in question.

Sitting as an appellate judge in this case he speaks
referring to same as follows:-

Under that judgment the damages in the case before me were
assessed simply for the piling and filling in intended for and forming
a part of the foundation of the buildings and this Court, as I have
said, in Hilary Term, 1909, held that that assessment was right
and in accordance with the judgment reported in 39 N.B.R., page 56.

In the absence of the record, which is not pro-
duced, I think this must be taken as clearly defining
the limits of any question of res judicata, that by any
chance might be held here to bind anybody.

I have not overlooked a statement of Mr. Justice
McLeod in the earlier judgment in appeal indicating
that some land piled and filled had not been covered
by the buildings. I reconcile it with above by observ-
ing the small part of land involved, and the possibility
that the piling and filling in may, though not directly
under the building, have yet been useful to maintain
its stability. Clearly, it is in that regard that Chief
Justice Barker and others treated the matter. The
stability given the buildings in question seems the
key-note of his judgment and of others in that case.

As I do not quarrel with Chief Justice Barker's
judgment so far as it relates to the allowance of the
value of the stability given to these buildings in ques-
tion here by the filling in between the piles on which

S
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1912 the buildings rest, I fail to see how I can make use of

CITY OF the wealth of learning the agitation of the question of
sr. JoRN res judicata herein has produced.
CORDON. Counsel have very properly tried to make up for a

Idington J. defect in the record, but I do not think they can fairly
be supposed to have intended going further than the
facts as stated by Ir. Justice McLeod. All they
designed doing was to put the record on a fair basis.

It is said by counsel for appellant that one of the
cases before us involves no more than filling in be-
tween piles under buildings erected, to render them
stable.

Counsel for respondent did not clearly concede
this, though I suspect it is all that is in truth in-
volved.

In regard to the other case respondent's counsel
was quite clear the filling extended much further and
involved much more. If so I fail to see how the res
judicata can arise to help the plaintiff, though I can
see how if given effect to, it may, if applicable, defeat

him ultimately.
I am thus brought to consider the real issue in

this case, and consequently the only issue we can pro-
perly pass upon in appeal.

The suit is one purely and simply to set aside the
award. Such is -the only express prayer of the bill
and the general prayer can only extend to the things
incidental thereto.

No questiofi is raised now of Chief Justice Bar-
ker's right to set the award aside upon the evidence
adduced as it was without objection; nor, admitting
that evidence, can there be any question in my mind
but that the award was properly set aside.

Neither directly nor incidentally to reaching such
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a conclusion can the question of res judicata have 1912

any place. CITY OF

It would, for the learned Chief Justice in doing ST. JoiN
V.

so, and for an appellate court reviewing his work, be GORDON.
quite right and proper to elucidate the law relevant Iaington J.
to the parties' rights as presented to the appraisers,
and as existent at that time when they acted, in order
to arrive at a proper determination as to whether or
not they had discharged their duty or exceeded their

powers.
In such cases the same or future appraisers being

called on to act ought to give due heed to the opinion
of the courts thus incidentally expressed.

But to introduce something in the nature of res
judicata which had transpired a year or two after the
award so affecting the rights of the parties and ask
the court to pass upon it as we are asked to do here
is beyond the power of the court unless it had power
given it to direct something further to be done. All
that was before the court was the single question of
whether or not the appraisers had in the state of
things before them properly discharged their duty.
That question answered as it is by affirming the
learned Chief Justice the court was functus officio.

I tried, on the argument, to make this point clear,
and, if possible, obtain an answer to it, but was un-
successful.

It occurred to me that there might be some statu-
tory provision enabling, as in England and elsewhere,
a power of direction given a court, so seized of a case
as to set aside an award, to direct a further reference
or remit the matter back to the appraisers with pro-
per instructions.

And, of course, if there existed such a power it

8%
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1912. might be competent for the court to direct the lines

CITY OF upon which the appraisers should proceed and inci-
ST.. ON dentally thereto to pass upon the question now raised

GORDON. of res jdicata& or its equivalent, the law that is to be

Idington J. applied in future proceedings.
Counsel were unable to refer to any such power

and seemed to concede that such legislation as had

taken place was not in force so far as to be applicable
to this case.

The courts of common law had no power until the

statute 9 & 10 Wm. III. ch. 15, to set aside an award.

Of course, it might happen, when sued upon, to be
held invalid by reason of what appeared on its face.

This common law jurisdiction was invoked thence-
forward in cases where the submission could be made
a rule of court, which was in modern times obtained,
as of course, by a side bar rule.

The Court of Chancery had been resorted to and

exercised a jurisdiction founded, as Story puts it, on
the ground of relief to be given in cases of fraud, ac-
cident or mistake.

This state of things continued until the "Common
Law Procedure Act, 1854," when the law took a new
starting point of a growth I need not dwell upon.

The cases since are worth little as guides in this

connection unless regard is had to the possible statu-
tory foundation therefor.

If, as counsel seem to admit, there is no statute
bearing on the question here, then the court's duty
ended when the award was set aside.

It has occurred. to me that there may have arisen
in New Brunswick a local practice which we ought to

observe and which may justify formulating the opin-
ion of the court in the decree or judgment. I would

not wish nor do I presume to disturb such a practice.
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But when relied upon, I cannot see how it can go 1912

or be taken further than an expression of opinion of CITY OF
ST. JOHN

the grounds for setting aside the award and thus, as
already suggested, having that weight due to judicial GORDON.

opinion in such case. Idington J.

In the absence of statutory authority the court
can have no power to interfere with the future of the
determination of the dispute; and thus certainly no
more right to entertain the question of res judicata
which intervened after the award, than it would if a
release or aught else had been put forward.

I may say I have sought to find another state of
the law for I think it to be regretted that we can-
not refer this case back to the appraisers with binding
instructions for their guide.

I think, therefore, Chief Justice Barker's judg-
ment should not have been interfered with by the
Court of Appeal.

If I had to pass upon the case as originally before
him, I possibly would have expressed the view, that
if a building had been actually in process of erection
for manufacturing purposes, and had only got so far
as the foundation, consisting of piling and filling in,
it might be worth while, considering the uncompleted
building, if good reason given to shew it was the re-
sult of a definite settled purpose merely unexpectedly
broken in upon by the landlord's desire to terminate
the lease.

So far as I can see there was nothing of this sort
in the case. I suspect if there had been, we should
have heard of it.

To go further would seem, I submit with respect,
to be flying in face of the express language of the
covenant.
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1912 Even what I suggest as possible in such a case
CITY OF may go further than the express language, but is it

ST. JOHN
V. not implied ?

GonnoN. In going thus far I feel I may be trespassing when
Idington J. we have no power to direct.

I have not overlooked the few cases where even
before the "Common Law Procedure Act" a reference
back was had at common law to complete the execu-
tion of the duty the arbitrators had assumed.

Nor have I failed to consider, though no point was
made of it, the difference between appraisers and
arbitrators.

The sum and substance of the matter is, that where
parties have chosen a private forum no one has a right
to interfere in the way of managing, controlling or
directing that forum, so long as it keeps within its
limits as defined in the contract constituting it; and
even then the court, unless empowered otherwise by
statute, can go no further than set its award aside.

I repeat that is all that was prayed for here.

The appeal should be allowed, as an interference
for which there was no warrant, with costs here and
in the Supreme Court of New Brunswick save as to
the costs of cross-appeal therein, as to which the order
providing therefor should stand as to such costs.

DUFF and ANGLIN JJ. concurred in the opinion

expressed by Mr. Justice Davies.

Appeal allowed with costs.

Solicitor for the appellant: J. B. 3I. Baxter.

Solicitor for the respondents: 11. G. Teed.
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N. L. MARTIN ....................... APPELLANT; 1912

AN) *March 25,
26.

FREDERICK C. FOWLER AND May7.

OTHERS ..................... RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Construction of statutc-"Creditors' Relief Act"-9 Edc. VII. c. 48,
s. 6, s. 4 (Ont.) -Contesting creditor's lien-"Assignments and
Preferences Act"-10 Ediw. VII. c. 64. s. 14 (Ont.).

Section 6, sub-sec. 4, of the "Creditors' Relief Act" of Ontario pro-
vides that "where proceedings are taken by a sheriff for relief
under any provisions relating to interpleader, those creditors
only who are parties thereto and who agree to contribute pro rata
in proportion to the amount of their executions or certificates
to the expense of contesting any adverse claim shall be entitled
to share in any benefit which may be deprived from the con-
testation of such claim so far as may be necessary to satisfy
their executions or certificates." Section 14 of the "Assign-
ments and Preferences Act" is as follows:-

"14. An assignment for the general benefit of creditors under this
Act shall take precedence of attachments, garnishee orders,
judgments, executions not completely executed by payment and
orders appointing receivers by way of equitable execution sub-
ject to the lien, if any, of an execution creditor for his costs,
where there is but one execution in the sheriff's hands, or to
the lien, if any, for his costs of the creditor who has the first
execution in the sheriff's hands."

Held, affirming the judgment of the Court of Appeal (24 Ont. L.R.
356, sub nom. Re Henderson Roller Bearings, Ltd.), which
allirned that of the Divisional Court (22 Ont. L.R. 306), that
the preferential lien given by the former Act to the contesting
creditor is not taken away by -aid see. 14 of the "Assign-
nients and Preferences Act."

*PRESENT: Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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1912 APPEAL from a decision of the Court of Appeal
MARTIN for Ontario(1), which maintained the judgment of a

FOWVER. Divisional Court(2) in favour of the respondents.

The appellant was assignee for the general benefit
of creditors under an -assignment by the Henderson
Roller Bearings, Ltd., and the respondents were ex-
ecution creditors of the insolvent company. Under
the executions issued by the respective 'respondents
the goods of the company were seized by the sheriff,
but before they were sold the company assigned. The
respondents successfully contested an interpleader
issue with a grantee of the goods which were then
sold by order of court and the proceeds paid into
court.

The only question for decision of the court on this
appeal was whether or not the preferential lien given
to an execution creditor by the "Creditors' Relief
Act," sec. 6, sub-sec. 4, which is set out in the above
head-note is taken away by section 14 -of the "Assign-
ments and Preferences Act." The courts below held
that it was not.

Lefroy K.C. for the appellant. The intent of the
legislature in enacting section 14 of the "Assignments
and Preferences Act" was to make it impossible for
a creditor to obtain more than a ratable share of an
insolvent's assets unless his execution has been com-
pletely executed by payment and the interpleader pro-
ceedings cannot defeat that intent. O'Brien v.
Brodie(3).

(1) '24 Ont. L.R. 356, sub (2) 22 Ont. L.R. 306.
nom. Re Henderson (3) L.R. 1 Ex. 302.
Roller Bearings, Ltd.
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The cases of Reid v. Murphy(1), and Reid v. 1912

G(owans(2), relied on in the courts below are distin- MARTIN

guishable and do not apply. FowLER.

Watson K.C. and J. Grayson Smith, for the re-
spondents. The goods were not sold under execution,
but under a court order. See Reid v. Murphy(1);
Reid v. Gowans(2) ; Federal Life Ins. Co. v. Stinson
(3) ; the execution creditors had, therefore, acquired
a new and independent status.

The execution creditors who have borne the brunt
of the proceedings and recovered the assets in the in-
terpleader issue should not be deprived of the benefit
of their act in favour of other creditors who have
held aloof. See Wood V. Joselin (4).

D. J. McDougall appeared for the respondent the
sheriff of Toronto.

THE CHIEF JUSTICE.-I would dismiss this appeal
with costs.

DAVIES J.-The substantial question to be deter-
mined upon this appeal is whether the language of
the 14th section of "Assignments and Preferences
Act," 10 Edw. VII. ch. 64 (Ont.), is broad and com-
prehensive enough to embrace and cover creditors of
the debtor who have previously to the assignment
acquired a preferential claim or lien upon the pro-
ceeds of the sale of the debtor's property under an
interpleader order under section 6, sub-sections 4 and

(1) 12 Ont. P.R. 338. (3) 13 Ont. L.R. 127; 39
(2) 13 Ont. App. R. 501. Can. S.C.R. 229.

(4) 18 Ont. App. R. 59.
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1912 5 of the "Credietors' Relief Act," 9 Edw. VII. ch. 48

MARTIN (Ont.).

FOWLER. I confess myself to have been greatly influenced by

Davies J. the able argument presented by Mr. Lefroy for the
- appellants, who contended that all and any prefer-

ences or liens which would ordinarily exist in favour
of certain special creditors under the "Creditors' Re-
lief Act" had been swept away by the 14th section
of the "Assignments and Preferences Act."

A careful consideration of these two statutes,
however, has convinced me that the impression made
upon my mind at the argument was wrong and that
so far as a preference lien, private claim or salvage
claim, as my brother Duff prefers to call it, existed
in favour of the respondents' claims under the "Credi-
tors' Relief Act" it was not taken away by the 14th
section of the "Assignments and Preferences Act."

That section reads as follows:-

An assignment for the general benefit of creditors under this
Act shall take precedence of attachments, garnishee orders, judg-
ments, executions not completely executed by payment and orders
appointing receivers by way of equitable execution subject to the
lien, if any, of an execution creditor for his costs, where there is
but one execution in the sheriff's hands, or to the lien, if any. for
his costs of the creditor who has the first execution in the sheriff's

hands.

The language of the section, it is true, is very broad
and general, and the object and intention of the legis-
lature plain, namely, to make an assignment for the
general benefits of creditors "take precedence of at-

tachments, garnishee orders, judgments, executions
not completely executed by payments 'and orders ap-
pointing receivers by way of equitable execution."

The question is: Does this extend to the preference,
priority, lien, salvage, or what you choose to call it,
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specially created by sub-sections 3 and 4 of section 6 1912

of the "Creditors' Relief Act" in favour of those credi- >1TI
tors who accept and discharge the onus of defraying FoWLER.

the expense of contesting any adverse claim made by Davies J.

a third party to the property or its proceeds seized -

under execution and as to which adverse claims have
been set up, interpleader orders made, and contests
entered upon, with the result of defeating such ad-
verse claims ?

Does the 14th section of the "Assignments and
Preferences Act" extend to such a case at all ?

To determine that requires, of course, a careful
examination of the object and provisions of the "Cre-
ditors' Relief Act."

And, first, I would remark that the preference,
lien, prior-charge or salvage, whatever it may be,
given to the creditors who take upon themselves the
risk and expense of contesting adverse claims to the

property or nioneys in dispute is not a preference or
lien arising out of an unsatisfied execution in the

sheriff's hands simply, but is a statutory right created
as a reward or salvage to those creditors who under-
take at their own expense to defeat an adverse claim
and who are successful in doing so. Those creditors
who refuse to accept the onus or burden the statute
makes the price of the prize or salvage to be gained
do not share in the latter's distribution. The credi-
tors who are entitled to join in, or to accept, the
statutory burden and to reap the statutory reward
are not execution creditors only. "Certificated credi-
tors" are equally entitled to become parties to the
interpleader proceedings and to contribute towards
the expense of contesting adverse claims pro rat and
to share pro rata in the fruits of the contest.
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1912 These certificated creditors are those who not hav-

MARTIN ing obtained judgment for the amount of their claims

FOVER. are creditors who have under the statute obtained
Davies . from the County Court judge a certificate or allowance

- of their claim.

This "Creditors' Relief Act" not only abolishes
priority amongst execution creditors, not only creates
a lien or charge in favour of those creditors who
agree to assume the expense of contesting adverse
claims to the property or its fruits levied upon, but
puts the certificated creditor on a par with the execu-
tion creditor and entitles him

to share in any distribution as if he had delivered an execution to
the sheriff.

The Act also declares, sub-section 3, section 10, that

"for the purposes of interpleader proceedings the cer-
tificate should be deemed to be an execution."

Sub-section 4, of section 6, expressly limits the
distribution in cases where proceedings are taken by

. the sheriff for relief under interpleader proceedings to
such execution or certificated creditors who become
parties to the interpleader proceedings, agree to con-
tribute proportionately to the expense of the contest,
and if successful become entitled to share in the fruits
of success.

I do not think the general words of the 14th sec-
tion of the "Assignments and Preferences Act" extend
to such special statutory priorities, liens or privileges
conceded as a reward for the burden assumed.

Take a case where the execution creditor on an
adverse claim to the property seized, being made re-
fused to assume the burden of contesting, and a "cer-
tificated creditor" stepped into the breach, accepted
the onus and successfully contested and defeated the
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adverse claim, the conduct of the proceedings being 1912

given to him by the judge would section 14 take away MARTIN

his right of preference or priority of payment which FoWLER.

was purely a statutory creation ? I venture to think Davies J.
not and that this negative answer to the. question
answers the appellant's contention as to the scope of
section 14.

No reference is made in that section to the cer-
ficated creditors' priority or lien. That did not flow
from any execution because none such existed as re-
gards the certificated creditors' debt. It was a pure
creation of the statute, and I find no words in the 4th
section broad enough to cover it or take it away. This
argument I confess influences me very much in deter-
mining the proper construction of that section.

It was contended that the special lien created by
the "Creditors' Relief Act" had been reduced by the
14th section of the "Assignments Act" above set out
to the right to have the costs reimbursed to the credi-
tors who had become liable for them.

But, as I said, that section does not extend to the
special priority or lien given under the 6th section
of the "Creditors' Relief Act."

At any rate I have not been able to satisfy myself
that the judgments of the divisional and appeal courts
are both clearly wrong in their construction of these
statutes and, therefore, concur in dismissing the
appeal.

I have not in view of my conclusion as above
expressed deemed it necessary to refer to any of the
other points argued.

IDINGTON J.-I agree in general with the reason-
ing of the several judgments of the learned judges in
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1912 the courts below rejecting the claim of the appellant,
MARTIN and do not think it would serve any profitable pur-

FOWLER. pose to repeat same here. Yet I may, in addition

ut j. thereto, point out that the costs made by section 14 of
the "Assignment Act" a preferential claim, are by
no means the same costs which the amendment of the
"Creditors' Relief Act" constitute, and always con-
stituted, a lien in favour of execution creditors' tak-
ing upon them the burden of an interpleader issue
and which are sometimes very great indeed.

To give effect to the contention of the appellant
would deprive these execution creditors of all the
costs incidental to the interpleader proceedings.

If the "Assignments Act" had been amended before
or at the same time as the "Creditors' Relief Act" was
amended in that regard to add such interpleader costs
to what section 14 of the former preserves as a prefer-
ential lien, 'then the 'argument of the appellant might
have had more force. The grievance of interpleading
creditors had long been manifest and when the legis-
lature undertook to remedy it, surely the only remedy
manifest in the legislation ought to be applied.

It would be clearly inequitable to expose credi-
tors, entering upon expensive litigation to defeat
frauds upon creditors, to defeat and serious loss by
such contrivances as manifestly were resorted to in
this case.

In this regard the amendment -to the law was cer-
tainly posterior to the original enactment.

I may also point out as supplementing the alleged
technical application of legal principles involved in
some of the reasonings I adopt and are relied upon
below, that if the appellant or one in the like position
was driven to make an independent attack upon any
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fraudulent assignment, he would, as incidental to re- 1912

lief granted, if creditors such as the respondents were MARTIN

joined as defendants, as inevitably they must be, to FowLE.

give entire relief, have to pay these costs as a condi- lington J.
tion of relief.

I am not saying such a course was open to him, but

if conceivable it would come with a better grace from
an assignee in the appellant's position, to claim he
was only seeking equity than seems open to appellant
herein.

I think the appeal must be dismissed with costs.

DUFF J.-I think the appeal should be dismissed.
Apart from statutory enactment an assignee for the

benefit of creditors takes only that which his assignor
can give him. A transfer of property impeachable
under the Statute of Elizabeth as a fraud upon the
creditors of the transferor may be perfectly inexpugn-
able so long as the creditors take no steps to have the
property applied in satisfaction of their claims; as
against the debtor it may give a perfectly good title to
the property transferred. At common law, therefore,
an assignee under an assignment for the benefit of
creditors as such has no status to attack such a trans-
fer as having been made in fraud of creditors. The
"Assignments and Preferences Act" appears to treat
these transfers in this way. The property affected is
regarded as being in the hands of the transferee

exigible in satisfaction of the just claims of the credi-
tors generally to the same extent as it would have
been so exigible in the hands of the debtor himself.

For the purpose of satisfying such claims the transfer
is treated as non-existent and an assignee under an
assignment to which the Act applies is authorized as
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1912 the representative of the creditors generally, to
MARTIN take such proceedings as may be necessary to have

FM . their rights declared. But in the event of the assignee
-- failing to take steps to make the property affected by
- a fraudulent transfer available for the creditors

generally, the Act authorizes any individual creditor
to take such proceedings and confers upon such credi-
tors the exclusive right to enjoy the benefits resulting
therefrom if the proceedings should be successful. In
this latter case the property affected by the trans-
action successfully impeached is not captured by the
assignment at all.

Provisions similar in principle are found in the
"Creditors' Relief Act." Under those provisions,
speaking broadly, execution creditors who in inter-
pleader proceedings assume the risk of contesting an
adverse claim and are successful, become entitled to
the benefits arising from their successful proceedings
to the exclusion of creditors who have refused to par-
take in the responsibilities of the contest.

I think there is nothing in the "Assignments and
Preferences Act" in virtue of which an assignment
by the debtor can have the effect of divesting such
creditors of this privilege once it has vested in them.
It is not necessary to pass upon the question whether
the surplus of property, the subject of such proceed-
ings, could after payment of the privileged creditors
be claimed by the assignee for the behoof of the credi-
tors generally: it seems to be clear that there is noth-
ing in the Act which can fairly be held to displace the
privilege in favour of such creditors. Section 14,
which is relied upon, gives the assignment precedence
over "judgments and executions not completely ex-
ecuted by payment." But the privilege in question is
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not an incident of the creditor's judgment or execu- 1912

tion, it is a special privilege conferred upon him by MARTIN

the law as a reward for his activity in frustrating an FOWLER.

attempt to commit a fraud; and I do not think the Duff J.

language of section 14 requires us to hold that it is -

within the purview of that section. On the whole,
reading the relevant statutory provisions together, a

reasonable view appears to be that the "Assignments
and Preferences Act" recognizes the principle upon
which the privilege created by the "Creditors' Relief

Act" is based and there is nothing in the former Act
which requires us to hold that the benefit of that
privilege once acquired is by its provisions devested

for the behoof of the creditors as a whole.

ANGLIN J.-In my opinion the assignment to
Martin did not deprive the execution creditors
who had' successfully contested the interpleader
issue against Atkinson of the special lien upon
the goods under seizure which they thereby ac-
quired in virtue of the provisions of the "Creditors'
Relief Act," 9 Edw. VII. (0.) ch. 48. The effect of
those provisions was not merely to establish the right
of the contesting execution creditors to payment of
their executions out of the proceeds of such goods,
but also to bar pro tanto the right to share in them
of all other creditors (sec. 6, sub-sec. 4), including
the real claimant who is prosecuting the present pro-
ceedings in the name of the assignee, Martin. If any
interest in those goods passed to Martin by the deb-
tor's assignment, it was subject to the rights which
had accrued from the anterior interpleader proceed-
ings. I find nothing in the "Assignments and Prefer-

9

129



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 ences Act" (10 Edw. VII. (0.) ch. 64, which deprives
MARTIN the contesting execution creditors of the statutory

FoWLER. privilege which their activity had secured to them -

Anglin J. nothing which restores to the other creditors rights
of which the "Creditors' Relief Act" by reason of
their inaction had deprived them.

Mr. Justice Meredith, I venture to think, misses
the point when, he says of the statutory privilege ac-
quired by the contesting execution creditors, that it
was

a lien which, of course, their executions alone gave them; there
could be no other.

After the determination of the interpleader issue
in their favour the successful execution creditors, in
virtue of the statutory right conferred by the "Credi-
tors' Relief Act," occupied a much stronger position
than that of mere execution creditors. Elsewhere
the same learned judge speaks of the creditor in whose
behalf the present proceedings are taken as

one who * * * never had the opportunity of joining in the contest.

It would almost seem that he had overlooked the pro-
visions of sections 7 et seq. of the "Creditors' Relief
Act," 9 Edw. VII. ch. 48 - particularly that of sub-
section 3 of section 10. Neither can I agree with
him that

it is quite clear that the goods in question have always been,
as against creditors and the assignee, the property of the debtors.

The learned judge writes as if he were under the im-
pression that a conveyance which is fraudulent as
against creditors is absolutely void. As pointed out
in numerous cases under the Statute of Elizabeth,
notwithstanding that such a deed is there declared to
be "clearly and utterly void, frustrate and of none
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effect," it is good inter partes and not absolutely void, 1912

but only voidable at the instance of creditors. MTIN
.V.

Till made void by "creditors and others," it is a valid deed, and FOWLER.
one by virtue of which the legal estate vests in the grantee, sub-
ject to its being divested. (See May on Fraudulent Conveyances, Anglin J.

2 ed., pp. 316-7, 325.)

It may be that these premises account in part for
the conclusion of the learned appellate judge, who
differed from his colleagues, that the 14th section of
the "Assignments and Preferences Act" "very plainly
covers this case."

Except as against the contesting execution credi-
tors the conveyance to Atkinson had not been avoided
when the assignment to Martin was made; nor has it
since been avoided. On the contrary, as has been
pointed out in the courts below, the re-conveyance
from Atkinson, under which the assignee Martin now
asserts title, proceeds on the assumption that the
debtor's property had passed to and was vested in
Atkinson.

I respectfully concur in, the opinions expressed
in the provincial courts by the learned judges who
held that the Martin assignment cannot prevail
against the rights of the respondents and would dis-
miss this appeal with costs.

BRODEUR J.-I concur in the opinion expressed by
Mr. Justice Davies.

Appeal dismissed with costs.

Solicitors for the appellant: DuVernet, Raymond,
Ross & Ardagh.

Solicitors for the respondents: Watson, Smoke, Chis-
holm & Smith.
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IN THE MATTER OF THE AUTHORITY OF THE
PARLIAMENT OF CANADA TO ENACT A

1912
PROPOSED MEASURE AMENDING "THE

*May 27-31 -
.June 17. MARRIAGE ACT."

REFERENCE BY THE GOVERNOR-GENERAL IN COUNCIL.

Constitutional la u;-"Marriage and Divorce"-"Soleinnization of Mar-
riage"--Jurisdiction of Parliament-Jurisdiction of legislature-
Federal validating Act-Religious belief-Cannonical decrees-
Civil rights-"B. N. A. Act" (1867), ss. 91 and 92-Arts. 127
et seq. C.C.

The parliament of Canada has no authority to enact a bill in the
-follodAiig form.-

1. The "Marriage Act," chapter 105 of the Revised Statutes. 1906, is
amended by adding thereto the following section:-

"3. Every ceremony or form of marriage heretofore or hereafter
performed by any person authorized to perform any ceremony
of marriage by the lasws of the place where it is performed, and
duly performed according to such laws, shall everywhere within

Canada be deemed to be a valid marriage, notwithstanding any
differences in the religious faith of.the persons so niarried and

without regard to the religion of the person performing the
ceremony.

"(2) The rights and duties, as married people of the respective per-

sons married as aforesaid, and of the children of such marriage,
shall be absolute and complete, and no law or canonical decree or

custom of or in any province of Canada shall have any force or

effect to invalidate or qualify any such marriage or any of the

rights of the said persons or their children in any manner what-

soever" (*).
Per Idington J.-The retrospective part would be good as part of a

scheme for concurrent legislation by Parliament and legislatures

confirming past marriages which, probably, neither effectively

*PRESENT: Sir Charles Fitzpatrick C.J. and Davies, Idington, Duff

and Anglin JJ.

(") Affirmed by Privy Council, 29 July. 1912.
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can do. The prospective part, so far as possible to make it an 1912
effective prohibition of religious tests, may be good, but doubt- --

ful, and the probable purpose can be reached by a better bill. IN RE

Per Davies, Idington and Duff JJ.-The law of the Province of Que- MARRIAGE
LAWS.

bec does not render null and void, unless contracted before a
Roman Catholic priest, a marriage in such province between two
Roman Catholics that would otherwise be binding. Anglin J.
contra. Fitzpatrick :C.J. expressing no opinion.

The law of Quebec does not render void, unless contracted before a
Roman Catholic priest, a marriage otherwise valid where one
party only is a Roman Catholic.

The Parliament of Canada has no authority to enact that a marriage
between Roman Catholics, or a "mixed marriage," not contracted
before a Roman Catholic priest and whether heretofore or here-
after solemnized shall be valid and binding(*).

Per Idington J.-Parliament has power to declare valid such a mar-

riage heretofore solemnized to be concurred in by the legislature
of the province concerned, and the like power as to a marriage
hereafter to be solemnized if and when the province fails to pro-

vide adequate means of solemnization.

REFERENCE by the Governor-General in Council
of questions respecting the marriage laws of Canada
for hearing and consideration pursuant to section 60
of the "Supreme Court Act."

The questions so submitted are as follows

P. c. 424.

A REPORT OF THE COMMITTEE OF THE PRIVY COUNCIL,
APPROVED BY HIS ROYAL HIGHNESS THE GOVER-
NO-GENERAL ON THE 22ND FEBRUARY, 1912.

The Committee of the Privy Council, on the recom-
mendation of the Minister of Justice, advise that,
pursuant to section 60 of the "Supreme Court Act,"
the following questions be referred to the Supreme
Court of Canada for hearing and consideration,
namely:-

1. (a) Has the Parliament of Canada authority
to enact in whole or in part, Bill No. 3 of the First
Session of the Twelfth Parliament of Canada, intitu-
led, "An Act to amend the 'Marriage Act'"?

(*) Affirmed by Privy Council, 29 July. 1912.
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1912 The bill provides as follows:-
Is RE "1. The 'Marriage Act,' chapter 105 of the RevisedMARRIAGE
LAWS. Statutes, 1906, is amended by adding thereto the fol-

lowing section:-

" '3. Every ceremony or form of marriage
heretofore or hereafter performed by any person
authorized to perform any- ceremony of marriage
by the laws of the place where it is performed,
and duly performed according to such laws, shall
everywhere within Canada be deemed to be a
valid marriage, notwithstanding any differences
in the religious faith of the persons so married
and without regard to the religion of the person
performing the ceremony.

"'(2) The rights and duties, as married
people of the respective persons married as afore-
said, and of the children of such marriage, shall
be absolute and complete, and no law or canoni-
cal decree or custom of or in any province in
Canada shall have any force or effect to invali-
date or qualify any such marriage or any of the
rights of the said persons or their children in any
manner whatsoever.' "

(b) If the provisions of the said bill are not all
within the authority of the Parliament of Canada to
enact, which, if any, of the provisions are within such
authority ?

2. Does the law of the Province of Quebec render
null and void, unless contracted before a Roman
Catholic priest, a marriage that would otherwise be
legally binding, which takes place in such province,

(a) between persons who are both Roman Catho-
lics, or,
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(b) between persons one of whom, only, is a 1912

Roman Catholic ? I RE
MARRIAGE

3. If either (a) or (b) of the last preceding ques- LAWS.

tion is answered in the affirmative, or both of them
are answered in the affirmative, has the Parliament
of Canada authority to enact that all such marriages
whether,

(a) heretofore solemnized, or,

(b) hereafter to be solemnized,
shall be legal and binding ?

Counsel on behalf of the promotors of the bill:
Wlallace Nesbitt K.C., Eugne Lafleur K.C., Christo-
pher C. Robinson.

Counsel on behalf of those denying the jurisdic-
tion of Parliament to enact the bill: P. B. Mignault
K.O., I. F. Helliuth K.C.

Representing the Attorney-General of Canada:
E. L. Newcombe K.C., Deputy Minister of Justice.

Counsel for the Province of Quebec: R. C. Smith
K.C., Aim6 Geoffrion K.C.

Counsel for the Province of Ontario: Edward
Bayley K.C., Solicitor to the Attorney-General of
Ontario.

THE CHIEF JvSTICE.-I am requested by Mr.
Justice Brodeur to say that he does not intend to
take part in the hearing of this reference owing to
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1912 the fact that he was a member of the Government

IN RE when, speaking for the Government, the then Minister
MARRIAGE o

LAWS. of Justice, Sir Allen Aylesworth, said the Dominion

The Chief Parliament was not competent to pass such legisla-
Justice. tion. Mr. Justice Brodeur feels that he is to some

extent responsible for that opinion and, consequently,
he thinks he should not take part in this hearing.

Newcombe K.O.-I appear for the Attorney-Gen-
eral of Canada to present and explain to your Lord-
ships the question which has been referred, the cir-
cumstances of the reference, and the dispositions
which the Government has made for the argument of
the case before your Lordships. As your Lordships
are aware, the bill which is the subject-matter of the
first question referred, was introduced in the House
of Commons during the early part of the recent ses-
sion and, when it became a subject of debate, the
Government, owing to the very great importance of
the subject and the interests affected by the measure,
and having regard, moreover, to the somewhat doubt-
ful constitutionality of the bill, considered it expedi-
ent in the public interest to obtain judicial advice
upon the power of Parliament to give effect to the
proposed enactments, such as they are, before deter-
mining its policy upon the merits. In fact, I may
say it would be premature, in view of the differences
which were expressed upon constitutional grounds,
for Parliament to consider and determine its action
upon the bill in the absence of better assurance of its
enacting authority than the occasion seemed to pro-
duce. Consequently, the Government adopted the pol-
icy of referring the bill to the court with the question
stated so that the views of the various interests might

136



VOL. XLVI.] SUPREME COURT OF CANADA.

be fully submitted and argued. The Government per- 1912

mitted the promoters of the bill to name the counsel IN RE
M1ARRIAGE

who should appear before this court to uphold the LAWS.

jurisdiction of Parliament to enact. Counsel were
named accordingly and 31r. Nesbitt and Mr. Latleur
represent the promoters. They have filed a factum
which your Lordships have before you. At the same
time the Government named counsel to submit the
reasons which seemed to exclude the proposed legis-
lation from Dominion powers and my learned friends
Mr. Mignault and Mr. Hellmuth are arguing that
view. Then, each Attorney-General of each pro-
vince was notified so as to give each province an op-
portunity of appearing and presenting such argu-
ments as it might deem wise. The provinces have
acknowledged the notice. We have communications
from the Province of Prince Edward Island and from
the Yukon Territory that they do not intend to ap-

pear upon the hearing. What course the other pro-
vinces are taking will develop, I suppose. As it will
be necessary to read these questions in the argument
as the case proceeds, perhaps your Lordships do not
require to hear them read now as a mere formal mat-
ter of submission. Therefore, with these observa-
tions, I propose with your Lordships' permission to
leave the matter in the hands of the court to be dis-
cussed under the arrangement which the Government
have made for the argument.

R. C. Smith K..-When we last had the honour of
appearing before your Lordships I stated that on be-
half of the Attorney-General of the Province of Quebec
we should enter a respectful objection to the juris-
diction of this court, upon the ground of the doubtful
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1912 constitutionality of the Act referring such questions.
IN RE The Judicial Committee of the Privy Council on the

fARRI kGE
LAWS. 16th of this Month rendered a decision in the case

which was then pending(1), and I suppose I must say
frankly that, with regard to the absolute question of
jurisdiction, we must accept it as disposing of the
question of jurisdiction and upholding that such a re-
ference is constitutional. On behalf of the Attorney-
General of Quebec, however, I think it proper to
direct your Lordships' attention, especially to a few
observations of the Lord Chancellor in rendering that
decision and I do so especially with reference to ques
tion No. 2. I may say that we think question No. 2
is actually involved in question No. 1. Ne therefore
do not propose to raise any further objection to the
jurisdiction of this court, considering it finally de-
cided by their Lordships of the Privy Council. It is
specially with reference to question No. 2 that I de-
sire respectfully to invite your Lordships' attention
to some of the observations that fell from the lips of
the Lord Chancellor. The second question reads as
follows:-

"2. Does the law of the Province of Quebec render
null and void, unless contracted before a Roman Cath-
olic priest, a marriage that would otherwise be legally
binding, which takes place in such province:

"(a) between persons who are both Roman Cath-
olics, or,

"(b) between persons one of whom only is a
Roman Catholic ?"

(1) In re References by the Governor-General in Council (43
Can. S.C.R. 536; [1912] A.C. 571).
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The Attorney-General of the Province of Quebec 1912

respectfully objects to the submission of that ques- IN RL
Mrespectfully asks your Lordships either not ARRIAGEtion andIrsetul ssyorLrsisete o LAWS.

to answer it, or before answering it to make repre- -

sentations to the Government as suggested by the
Lord Chancellor(1). Their Lordships of the Judigial
Committee first set out that the real point raised in
this important case - that is the "Companies Act" -
is whether or not an Act of the Dominion Parliament
authorizing questions either of law or of fact to be
put to the Supreme Court, and requiring the judges of
that court to answer them on the request of the Gover-
nor-General in Council is a valid enactment within
the powers of that Parliament. Of course, my Lords,
the question in that case was not really one between
the legislative jurisdiction of the provinces and that
of the Dominion, but it raised the broader question
whether or not any power whatever existed to ask
such questions. Their Lordships determined that the
full ambit of legislative power has been conferred by
the British North America Act, that is to say, that the
legislative power covering every species of matter or
subject concerning the internal Government of Can-
ada had been committed. I may say to your Lord-
ships that that is perhaps the first judicial decision
which has in so plain terms acknowledged the abso-
lute legislative independence of the countries. Then,
after referring to the various questions upon which

appeals have been taken to their Lordships, the Lord
Chancellor goes on to say:-

"In all cases the appeal was entertained; in some
cases the answers of the Supreme Court were modi-
fied by their Lordships; and in one case Lord Hers-

(1) [19121 A.C., at p. 5S9.

139



SUPREME COURT OF CANADA. [VOL. XLVI.
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IN RE to answer some of the questions upon the ground
RAGE that so doing might prejudice particular interests of
- individuals."

There we have an express authority for this court
declining to answer this question it private interests
be involved in that question. The Lord Chancellor
further on says:-

"The Supreme Court itself can, however, either
point out in its answer these or other considerations
of a like kind, or can make the necessary representa-
tions to the Governor-General in Council when it
thinks right so to treat any question that may be
put.'"

The decision of His Lordship concludes-
"It is sufficient to point out the mischief and in-

convenience which might arise from an indiscrimin,
ate and injudicious use of the Act, and leave it to the
consideration of those who alone are lawfully and
constitutionally entitled to decide upon such a mat-
ter"(1).

His Lordship, as I take it, refers with approval,
inasmuch as no disapproval is expressed, of the deci-
sion of Lord Herschell (2), to which I ask your Lord-
ships' attention, and, he further lays down the prin-
ciple that the Supreme Court has full jurisdiction to
make any representations to the Government request-
ing the question submitted.

The first case to which the Lord Chancellor is re-
ferring is the case of Attorney-General for Canada v.
Attorneys-General for Ontario, Quebec and Nova
Sdotia (2). This is the "River and Lake Improvement"

(1) [19121 A.C., at p. 589. (2) [1898] A.C. 700, at p. 717.
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case, where a number of questions were submitted 1912

with respect to an Act passed by the Province of On- Iq RE
MARRIAGEtario (Revised Statutes, Ontario, 1887, ch. 24, sec. LAWS.

47), with reference to the power of the Province of
Ontario to deal with the beds of rivers and lakes. I
need not trouble your Lordships by referring to all
the questions submitted, but the 17th question sub-
mitted was this .(page 704) :-

"Had riparian proprietors, before confederation,
the exclusive right of fishing in navigable non-tidal
lakes, rivers, streams and waters, the beds of which
has been granted to them by the Crown?"

At page 717, Lord Herschell, rendering the deci-
sion of the Board, dealt with that question in these
words:-

"Their Lordships must decline to answer the last
question submitted as to the rights of riparian pro-
prietors. These proprietors are not parties to this
litigation or represented before their Lordships, and
accordingly their Lordships do not think it proper
in determining the respective rights and jurisdictions
of the Dominion and provincial legislatures to ex-
press an opinion upon the extent of the right pos-
sessed by riparian proprietors."

There, we have an absolute refusal to answer that
question because it involves private rights and rights
of persons who are not represented in the litigation,
nor represented in any manner whatsoever before
the tribunal. There was the subsequent case of At-
torney-General for Ontario v. Hamilton Street Rail-
way Co. (1). This was an appeal from the judgment
of the Court of Appeal for Ontario rendered on a re-
ference by the Government of Ontario to that court

(1) [1903] A.C. 524.
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1912 under a provincial statute which is similar in char-
IN RE acter to the section of the "Supreme Court Act" in

MARBIAGE
LAWS. question.

I shall raise two principal grounds of objection,
(1), that this is a question which pr~eiinently af-
fects private rights and private interests, the inter-
ests of persons who are not represented here; and (2),
that in order to determine whether or not the Dom-
inion Parliament would have any legislative power to
deal with the subject-matter at all, it being a pre-
confederation law, the first question would have to be
determined as to whether it related to marriage or
whether it related to solemnization of marriage. If
it related to solemnization of marriage the Dominion
Parliament would have no power whatever to deal
with it so that I shall in the second place ask that
that question should be deferred until the main ques-
tion is determined, or otherwise, it is putting a purely
hypothetical question before the court when it is not
at all clear that if the state of the law required any
amendment the Dominion Parliament would be com-
petent to deal with it at all.

THE CHIEF JUSTICE.-YOU say it does not go to
our jurisdiction; if it goes only to our discretion you
might postpone your argument on that point.

Mr. Smith.-As long as we have an opportunity
of pointing that out I have no objection, if that is the
view of your Lordships.

THE CHIEF JUSTICE.-Now that you have-drawn
attention to the difficulty, Mr. Smith, we will take a
note of it and expect you to discuss it at a later stage
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of the proceedings. Will you proceed with the argu- 1912

ment, Mr. Nesbitt. IN RE
MARRIAGE

LAws.

Nesbitt K.C. (after reading questions submitted). The Chief

-Your Lordships will observe that in one point of Justice.

view, the proposed bill which I have just read is cap-
able of being predicated on the ground that the pro-
vincial legislation requires the marriage ceremony
to be performed by some officer, and, that if per-

formed before such an officer, no matter who the par-
ties may be who seek the services of that officer, the
marriage is valid. Question 3 will probably involve
the broader question: that the Dominion has within
its jurisdiction, the whole subject of marriage as such
which would include the contract of marriage, and,
that, under the term "solemnization" the evidence of

that marriage and the machinery by which that mar-
riage is evidenced is the power of the province, and
that the extent of its power is not to affect the actual
contract of marriage but solely to impose such pen-
alties for the non-observation by the parties of the
provincial legislation, as the province may see fit.
As for instance, although the parties would be validly
married, unless they have entered into that marriage
with such form or solemnity that the province may
require before its own particular officer, I suppose
that the province could say that the wife should be
deprived of dower, or that there should be no right
of succession, or that the parties contracting the mar-
riage should be subject to fine or the like. That is so,
in order to enforce the provincial legislation in re-
ference to the forms that ought to be observed to evid-
ence the contract after the Dominion has said who
may make such a contract. Then, as to the second
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I- RE duties of married persons, that part of the bill may

3fARRIAGE
LAWS. still be treated as valid even if the first part should

be held as infringing upon provincial legislation, as
it affects simply the status of the parties and their
children, such as their right of citizenship as legiti-
mate persons and the like, which cannot be said to
fall in any way within "solemnization." Referring
again to the first part of the bill, if the contention of
my learned friends on the other side is to be adopted,
that clandestinity is an impediment, then we may
argue that the first part of the bill is ultra vires as re-
moving that impediment.

If clandestinity, as to a Roman Catholic's marriage
before any person except a priest, is an impediment
under the Roman Catholic doctrine on that point, and
if that should be held to be an impediment, clearly the
Dominion has the right to legislate with respect to that
impediment, and the first part of the bill would be, to
that extent, a repeal of article 127 of the Civil Code.
That would be our submission. Now, to come to ques-
tions No. 1 and No. 3, treating them for the moment
together, the right of the Dominion is, of course, set
out in section 91, sub-section 26, of the British North
America Act, and by section 91 the exclusive power
is vested in the Dominion on all matters embraced
within the sub-heads and that is so "notwithstanding
anything in section 92." Notwithstanding anything
in section 92 the widest legislative power is vested in
the Dominion in relation to sub-head 26 in section
91, namely "Marriage and Divorce." All that is left
in the province is, under sub-section 12 of section 92
"the Solemnization of Marriage in the Province" and
our submission is that everything must turn upon
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read in conjunction with the fact that under section IN RE
91, sub-section 26, the whole subject of "Marriage and LA.GE

Divorce" is vested in the Dominion. Our contention -

is that the line of division is the line between the con-
tract of marrage and the accompanying formalities
by way of solemnization; that the Dominion has sole
power over the first while the provincial jurisdiction
extends only to the second; that the provinces may
require, for purposes of publicity and evidence, such
formalities accompanying or subsequent to the con-
tract as they may see fit, and may enforce their re-
quirements by penalties upon the solemnizing official,
and upon the parties, but that they cannot make com-
pliance with these requirements a condition of the
validity of the marriage contract, nor dissolve, nor
annul, nor empower any provincial court to dissolve
or annul, any contract of marriage otherwise valid,
merely because the provincial requirements have not
been complied with; and that, therefore, the Dominion
has power to pass the bill referred for the purpose of
protecting the contract of marriage against any such
invalidating provincial legislation.

There is nothing new in the two distinctions in-
volved in this contention, those, namely, (1) between
the contract on the one hand and the solemnization
on the other, and (2) between the nature of these re-
quirements as on the one hand essential to the valid-
ity of the contract and on the other as merely ewid-
entiary, so that, in the one case, non-compliance ren-
ders the marriage void, and, in the other, merely ex-
poses those concerned to penalties without affecting
the validity of the contract. On the contrary, both

10
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1912 these distinctions are to be found throughout the

IN RE whole history of the subject. Under the canon law,
AWS.E until the Council of Trent, a mere contract per verba

de presenti constituted a valid and binding mar-
riage - it was ipsum matrimonium - and this was
also the law of Scotland, and, according to the bet-
ter opinion of England until the time of the "Marriage
Act" of 1753.

Perhaps I had better briefly refer to one or two
of the authorities on that subject. The first is the
case of Dalrymple v. Dalrymple(1), at page 62 (com-
mencing at the words "Marriage being a con-
tract" down to "appellavit") ; that is the leading case
up to that date. Then I refer to Beamish v. Beamish
(2). I cite it in the first place because it contains
nearly all the learning on the subject, and I also wish
to shew what the view of the House of Lords was as
to the case to which I shall next refer. I refer especi-
ally to page 334.

Then at page 336, the chief ground of this decision
(The Queen v. Millis) (3) was the ordinance of a
Saxon King, in the year A.D. 940, requiring that at
nuptials there shall be a "mass priest who shall by
God's blessing bind their union."

Accordingly, following that, it was held by the
House of Lords, in the judgment of an equally divided
court, 3 against 3, that by reason of that Saxon ordin-
ance, there was, so to speak, express legislation which
made the ceremonial a part of the contract of mar-
riage, and avoided the contract without that cere-
monial.

{1) 2 Hagg. Cons. R. 54. (2) 9 H.L. Cas. 274.

(3) 10 Cl. & F. 534.
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That brings me then to the case of The Queen v. 1912

Millis (1). What I have read from Beamish v. Beamish IN RE
MARRIAGE

(2) was to make good the point that the law of Europe LAWs.

and the law of Scotland was as stated in the passages
which I have read to you from Dalrymple v. Dal-
rymple(3). The Millis Case(1) turned entirely upon
the point that by the act of one of the Anglo-Saxon
Kings, in A.D. 940, the ceremony was made part of
the contract, and the whole contract, therefore, was
null unless the ceremony was performed. Then, in
the case of The Queen v. Millis(1) I pass to the judg-
ment of Lord Brougham to which I desire to draw
your Lordships' attention at pages 701, 702, 718, and
723.

Will your Lordships note Howard's History of
Matrimonial Institutions, vol. 1, pp. 295, 314, 339, 376.
Now, following that, let me just point this out: That in
the colonies, as shewn by an article in 5 Law Quarterly
Review 44, at page 57, to which I will also give your
Lordships the reference, Sir Howard Elphinstone, a
very great authority on such a subject, points out that
the case of The Queen v. Millis(1) was not sup-
posed to be applicable to the colonies; indeed, it was
held in two cases, one in Upper Canada and one in
Lower Canada, prior to the "British North America
Act," to be inapplicable. The first case is Breakey v.
Breakey(4), and the other is the celebrated judgment
of Mr. Justice Monk in Conn olly v. TVoolrich(5), at
page 224, where it is again stated to be inappli-

(1) 10 Cl. & F. 534. (3) 2 Hagg. Cons. R. 54.
(2) 9 H.L. Cas. 274. (4) 2 U.C.Q.B. 349.

(5) 11 L.C. Jur. 197.

101/2
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IN RE ment of the law, but it is better put by Sir Howard
MARRIAGE Elphinstone in this article in 5 Law Quarterly Re-

LAWS.

- view where the decisions shewing The Queen v. Millis

(1) to be inapplicable are also collected.
My contention in a word is just this: that you

have to read the word "marriage" with the word
"divorce" as I understood His Lordship Mr. Justice
Idington to point out; the two are interrelated. I
ask my friends on the other side where, in the langu-
age "solemnization of marriage in the province," do
you find any possible authority to declare invalidity;
to declare that, as part of the contract of marriage
over which the Dominion has complete jurisdiction,
the province might interpose something the absence
of which would render null and void that which the
Dominion has exclusive authority to legislate upon ?
The province may, as I say, insist upon any form of
ceremony it may see fit.

The province may say it is against public policy
to have no solemnization at all and it may prevent
certain of the results of such a marriage, and it may
impose penalties upon persons who see fit to take
advantage of their rights under Dominion legis-
lation to contract a relationship which is indissol-
uble but which relationship the province declares, as
a matter of public policy, should be evidenced.

My submission to the court is that the subject of
marriage, those who may marry, at what age, who
may not marry, the regulation as to the degrees of
consanguinity with which persons may marry, the
persons to contract and their capacities to contract,
are undoubtedly within Dominion jurisdiction.

(1) 10 Cl. & F. 534.
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Solemnization of marriage does not, in the natural 1912

sense of the word extend to such matters as capacity. IN RE
Some attention has to be paid to that language be- MABRAGE

cause if the Dominion can enact a general law for the -

whole Dominion declaring what shall constitute a
marriage, surely there cannot be an invalidity in that
respect in any province; you cannot be obliged to
carry a surveyor's rule with you, to see which province
you are in.

As to the civil effect of the contract - rights
to property, for instance, succession, dower and
the like, - I should imagine that the province, not
under the head of "solemnization of marriage" but
under the head of "property and civil rights" might
impose such penalties as would make people careful.
They have the right to impoge conditions with re-
spect to the subsequent relations that will exist be-
tween husband and wife as to the property; as, for
instance, in reference to community of property in
the Province of Quebec.

"Property and civil rights," enables the province,
possibly, to legislate upon anything that may flow
from the contract of marriage - the rights of the par-
ties as to property, the rights as to succession, the
right of dower and the like.

The meaning of "marriage," in the "British North
America Act," may, perhaps, be said to be ambigu-
ous, but it must mean, as used in that Act, the con-
tract alone, that is, as opposed to the solemnization.
The meaning of the words "solemnization in the pro-
vince" is what you have to consider. The words "in
the province" indicate that the provinces have no jur-
isdiction over the contract, since if they legislate upon
that their legislation becomes, from the nature of the
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1912 case, effective all over the Dominion. The object of
Is RE the framers of the "British North America Act" must

MARRIAGE
LAWS. have been to have uniform legislation upon the es-

sentials of the contract. The result of a contrary
construction would be to give the provinces all the
power and the Dominion really none. Complete jur-
isdiction over the contract is essential to effective
Dominion legislation. The legislation in question is not
an infringement upon the power of provincial "solemni-
zation" properly understood. Nor can the province
say that power to nullify the contract is necessary to
the exercise of their jurisdiction over the solemniza-
tion. I contend that the effect of The Queen v. Mlillis
(1), and all the authorities is, that unless you find ex-

press legislation dealing with the subject of the con-
tract of marriage, which makes some use of the eviden-
tiary machinery of solemnization essential to its valid-
ity, the contract is perfectly valid. You must have that
requirement imposed as it was held to have been by
the English legislation. There is nothing of the kind
upon the subject here except legislation by the pro-
vinces attempting to legislate under the guise of sol-
emnization. I say that such provincial legislation
cannot nullify a contract which the Dominion declares,
or has the right to say - and that is the third ques-
tion - is a valid marriage. The provinces cannot
say that power to nullify the contract is necessary to
the exercise of their jurisdiction over the solemniza-
tion. I contend that the doctrine of necessarily implied
powers has no application to the provinces which have
not the benefit of the words "notwithstanding any-
thing in this Act," nor of the last paragraph of section

(1) 10 C1. & F. 534.
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91. I am free to admit that has never been expressly 1912

decided by the Judicial Committee. The best obser- IN RE
MARRIAGE

vations on that your Lordships will find in Lefroy'S LAWS.

Legislative Power in Canada, at page 454. I repeat
that the doctrine of necessarily implied powers has no
application to the provinces, which have not the bene-
fit of the words, "notwithstanding anything in this
Act." Your Lordships will remember that it has
been held in various cases where Dominion legisla-
tion was concerned that where there is a subject ex-
pressly given to the Dominion, like railways, powers
properly incidental to that subject are also given;
that doctrine has no application to any of the sub-
heads of section 92. If I am right about that,
then you get a narrower construction of "solemniza-
tion," and any power claimed must be found expressly
within these words, not by reading in implied powers
such as are read in under the sub-heads of section 91
because section 92 has not the language, "notwith-
standing anything in this Act." This must be so, a
fortiori. in this case where the entire remainder of
the subject is assigned to the Dominion. In any case,
I say that the whole history of the matter, as dis-
cussed above, shews that such a power is not neces-
sarily implied.

I contend, moreover, that the annulment of the con-
tract of marriage is an infringement of the exclusive
jurisdiction of the Dominion over divorce. Attention
has to be drawn to that. When you come to deal with
the provincial authority how could a province declare,
under the guise of solemnization of marriage, that a
contract of marriage, which the Dominion has said
may be made, is not a marriage at all.

I follow that up by saying this: strictly speak-
ing, annulment and divorce are different, the one
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IN RE the other to dissolve an existing marriage, but

MARRIAGE
LAWS. the word "divorce" is here used apparently as mean-

ing every means of getting rid of the marriage tie.
And, even when a provincial court annuls the mar-
riage, it does dissolve an existing do facto marriage,
which would otherwise remain good and would be-
come unassailable on the death of either party. You
will find that running through it all. There is a very
good definition in Murray's Dictionary of the meaning
of the word "divorce;" it gives it the wider meaning.
You cannot give a restricted meaning to the word
"divorce" because, as is to be inferred from what
was said by the Lord Chancellor, whom I quoted this
morning, the Dominion Parliament is given the most
sweeping power, the absolute power on the subject
of divorce, and, therefore, you have to give the widest
meaning to the word "divorce." It results from the
judgment of Lord Brougham which I read this morn-
ing that every conceivable legislative power is vested
under the "British North America Act" under these
two words. The whole subject of divorce, in its
widest possible aspect, is, therefore, in the Dominion,
and would include both annulment and divorce for
cause.

This is a point I want to drive home. If the mar-
riage tie is declared to exist and the provinces declare
it is non-existent, then they are stepping within the
jurisdiction of the Dominion. The provinces can-
not interpose and legislate upon the contract at all
without having the effect of an annulment; they can-
not interfere with the contract.

To declare that the marriage does or does not
exist must come under the all-embracing word
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"divorce" which covers the whole question of the val- 1912

idity of a marriage, de jure or de facto. I quote from IN RE
MARRIAGE

Bishop on Marriage and Divorce, vol. II. sec. 786: LAws.

"A suit to declare a marriage null is held to be within
the term of divorce suit," etc. That is the meaning in
which I say the word is used in the "British North
America Act." I refer to Murray's Dictionary, sec. V.
"Divorce," "Legal dissolution of marriage by the
courts * * * evidence accepted by the courts." It

is in the first sense that it must be taken in this Act,
because the Dominion is given the sole jurisdiction
relating to the whole subject-matter of divorce and
I submit that it must be given the widest possible
meaning. I submit that it covers all three of the
jurisdictions, vested by the English Act now in the

divorce courts, whether it is separation from bed and
board, a decree of nullity, or a regular divorce in the
common strict meaning of the word.

MR. JUSTICE IDINGTON.-I cannot understand how
we can escape any one of them under the statute and
especially the first and third questions. The other
question might have been left out until question No.
1 and question No. 3 were determined.

Mr. Nesbitt.-Will your Lordships let me examine
the language of the first section of the bill a little
more closely? (The learned counsel reads the section.)

To bring it to a concrete case, the evil that was
supposed to have arisen was a limitation of the ex-
press language of article 129 of the Civil Code, which
stated that marriage might be performed - I am
paraphrasing it - by any one of several officers;
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1912 which, it was supposed, gave the right to any citizen,
IN RE Dot falling within the prohibited decrees, to appear

N1ARRIAGE-
LAWS. before these parties and have the ceremony per-

formed. The bill pre-supposes the right of the pro-
vince to declare that marriage shall be performed by
certain officers, at certain hours, and so on, and the
evidences that are to be observed about the marriage.

The bill hits squarely at article 127 C.C. in this,
that it says, that no matter who is married before any
person, when the provincial law declares to be the pro-
per officer to marry, if they comply with all the pro-
visions of the provincial law, then notwithstanding
any difference in their religious faith, that contract
shall be good.

If your Lordships answer question 2 in the affirm-
ative, as I said to your Lordships early in the discus-
sion, in all probability that will be the end of the
whole matter because there will be nothing more to
discuss. Now, my Lords, if the provinces have no

power to nullify, the Dominion must have the power
to confirm. Apart from the question of power to
nullify the contract, the Dominion has admittedly ex-
clusive jurisdiction over the capacity of the parties.
Differentiation between persons of different religions
as to the manner of solemnization affects their capa-
city and is beyond provincial powers.

The real object of question 3 seems to be to ascer-
tain whether or not, if the bill referred does not ac-
complish the desired object, it can be accomplished
by some other legislation. If the contention as to the
first question be correct, then plainly it stands, so
that the two questions run into one another so far
as the argument is concerned. Or, if the distinction
between the contract and its solemnization be incor-
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rect, the Dominion can still pass the legislation under 1912

(1) power over divorce, (2) power to define marriage. I RE
MARRIAGE

I submit, therefore, that question 3 must be an- LAWS.

swered in the affirmative because, even if -the bill re-
ferred does not accomplish the alteration of that law,
it could be done by the Dominion by a proper enact-
ment.

I desire only to add, my Lords, a few words in re-
ference to the meaning that is to be given to the word
"marriage" in section 91. My submission is, that as
it is used in conjunction with the words "and divorce"
the same wide meaning that is given to the word "mar-
riage" must necessarily be given to the word "divorce"
subject to the qualification that nothing is carved out
of divorce while the solemnization of the marriage
tie is carved out of the word "marriage."

Now, in reference to one or two observations,
which fell from the court, as to the doctrine of civil
rights. Just as in the case of banks and banking,
just as with railways, and so forth, whenever the doc-
trine of civil rights has impinged upon the wide jur-
isdiction given to the Dominion Parliament in sec-
tion 91 "civil rights" has had to give way.

You have the whole subject of marriage, you have
that whole field of legislation given expressly to the
Dominion, and over-riding civil rights or anything
that may interfere with it. All that is incidental, all
that is ancillary to it, all that is impliedly necessary
to create the tie of marriage, is vested in the federal

jurisdiction, subject only to whatever may be said to
be carved out of it in the solemnization or evidence
of that marriage which is vested in the provinces, and
nothing else. Therefore, if I have been understood
in the argument this morning, to admit that the pro-
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IN RE away from any legislation which the Dominion may

MfARRIAGE
LAWS. see fit to pass in this respect, I have been misunder-

stood. If the doctrine of civil rights impinges upon
whatever is impliedly necessary in the opinion of the
Federal Parliament fully to carry out the object of
their legislation relative to marriage, then the doc-
trine of civil rights must give way.

Lafleur K.C.-May it please your Lordships, I
intend to ask your Lordships' attention to the second
question on this reference which is:-

"2. Does the law of the Province of Quebec render
null and void unless contracted before a Roman Cath-
olic priest, a marriage that would otherwise be legally
binding, which takes place in such province,

"(a) between persons who are both Roman Catho-
lics, or

"(b) between persons one of whom, only, is a
Roman Catholic ?"

I do not know whether I should preface my re-
marks by pointing out to your Lordships the utility
of answering this question. I understand my learned
friends on the other side no longer contest that you
have the power and the duty, subject to the exercise
of your proper discretion, to answer question No. 2,
but they do submit that you should exercise your dis-
cretion or decline to answer that question in its pre-
-sent form, because they say - at least I understand
they are going to say - it may affect the rights of
private parties. It is just as important for Parlia-
ment in the exercise of its right of legislation to know
what the law of the province is upon this subject as
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it is that it should know the extent of the field of legis- 191Z

lation that is open to it. Parliament in legislating IN RE
MARRIAGE

upon the subject of marriage will necessarily inquire, LAWS.

first, as to the ambit of its own powers, and in the -

second place as to what grievances, if any, exist, which
it is proposed to redress by the promoters of the bill.
Now, it is of the first importance, therefore - when
you get over the first difficulty, when you ascertain
that Parliament has legislative authority over the sub-
ject-matter - to ascertain whether the law of the pro-
vince is in such a condition as in the opinion of Par-
liament requires redress or relief. As my learned
friend, Mr. Nesbitt, put it this morning, if this ques-
tion is answered in our sense, if it is held that these
marriages are valid and binding, then cadit quaestio.
Therefore, it seems to me, it is just as important for
Parliament to know what the law of the Province of
Quebec is on that subject as it is for Parliament to
know the extent of its own powers to legislate over
the subject-matter.

As to interference with the rights of private
parties who may not be represented here, I suppose
that is an objection that may be made to almost any
sort of reference of this kind. It is impossible for
your Lordships to decide any general question of this
nature without in some way affecting private rights,
but not judicially affecting them, because your pro-
nouncements upon this, as upon all other matters re-
ferred to you in the same way, are merely opinions.
Your functions are advisory, and, therefore, you do
not preclude the parties - although, of course, it
would be absurd for me to contend that your
opinions would not be regarded by the courts as
important on the subject. I think your Lordships
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1912 have even said that you would not be bound by your
IN RE OWn opinion given on a reference.

MARRIAGE
L GWS. It is a little bit perplexing to know what view is
- ultimately going to be taken on the subject. Take,

for example, the "Insurance Reference" which was be-
fore your Lordships for adjudication; that was re-
ferred by the Government in consequence of a judi-
cial decision in the Province of Quebec upon a pro-
secution under the "Federal Insurance Act." If
your Lordships are to hold that because there is a
pending case you should not answer a question then

the "Insurance Reference" should not be heard at all.
And, in the present instance, if because there is a
case pending in court, that of Hl6bert (1), in which
the second question on this reference is to be decided,
your Lordships do not give an opinion on that ques-
tion, then, of course, I do not know how far it would
be useful for me to go on with the argument. I do not
know whether your Lordships intend to decide that
before hearing us on question 2, but I submit that it
is almost impossible to answer upon any reference at
all without the possibility of your affecting private
rights prejudicially or otherwise. I submit that the
last amendment to the statute requires the court to
answer the question.

I think I have said all I need say for the present
upon the discretion which your Lordships should ex-
ercise. It seems to me that on a large question of this
kind it is of vast importance to the people through-
out the whole Dominion that an answer should be
elicited in this inquiry. It is quite obvious that any
number of marriages may be affected in the same way
as this H6bert marriage, and the fact that this case
has come before the courts does not mean that there

(1) Hbert v. Clou::tre (Q.R. 41 S.C. 249).
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are not dozens, and perhaps hundreds, of cases in 1912

which the status of the parties if not attacked to-day IN RE
MARRIAGE

may be attacked next year, or ten years hence. It is LAWS.

impossible to consider any question of this kind with-
out necessarily affecting private rights.

The question which is submitted to your Lord-
ships depends, in my humble opinion, upon the con-
struction of a number of articles of the Civil Code of
the Province of Quebec. I should like to say at the
outset that, while I anticipate a very elaborate histori-
cal argument will be made by my learned friend Mr.
Mignault on the other side, and I understand he relies
upon the judgment of Sir Louis Jett6 in Laram6e v.
Evans(1), which was based on what I may call the his-
torical argument, it seems to me that all that is en-
tirely beside the question. The question of the law
as it stood before the Code it is not necessary for us to
consider, because, in my humble opinion, the Code is
perfectly clear upon the subject. I need hardly do
more than refer to a couple of cases which are well
known to your Lordships where the principle of con-
struction was clearly laid down in such cases. There
is the case of the Bank of England v. Vagliano
Brothers(2), at page 144, in which Lord Herschell,
speaking of the very elaborate argument which had
been presented as to the state of the law before the
"Bills of Exchange Act," said:-

"I think the proper course is in the first instance
to examine the language of the statute and to ask
what is its natural meaning, uninfluenced by any
consideration derived from the previons state of the
law, and not to start with enquiring how the law pre-
viously stood, and then, assuming that it was probably

(1) 25 L.C. Jur. 261.
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1912 intended to leave it unaltered, to see if the words of
IN RE the enactment will bear an interpretation in con-

MEARRIAGE
LAWS. formity with this view.

If the statute, intended to embody in the Code a
particular branch of the law, is to be proved in this
fashion, it appears to me that its utility will be
almost entirely destroyed and the very object with
which it was enacted will be frustrated."

He goes on to say that he is far from saying that
resort may never be had to the previous state of the
law, but that, on the contrary, it is justifiable to refer
to it when the provisions of the actual law are of
doubtful import or when words are used which had
previously acquired some technical meaning. But in
this case that seems to me immaterial because we have
an enactment which, in my opinion, is clear and free
from any ambiguity, and if that is so any examination
of the anterior state of the law is only misleading.

It seems to me that article 129 of the Civil Code has
stated the law so clearly that no possible reference to
the previous state of the law is useful or necessary.
Let me first read article 128, which says that marriage
must be solemnized openly by a competent officer re-
cognized by law, and also article 129.

Article 128 says:-
"128. Marriage must be solemnized openly by a

competent officer recognized by law.
"129. All priests,. rectors, ministers, and other

officers, authorized by law to keep registers of acts of
civil status, are competent to solemnize marriage.

"But none of the officers thus authorized can be
compelled to solemnize a marriage to which any im-
pediment exists according to the doctrine and belief
of his religion and the discipline of the church to
which he belongs."
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Wherein is there any ambiguity in the first para- 1912

graph of that article ? The language is perfectly IN RE
MARRIAGE

general. The authority to celebrate marriage is con- LAWS.

ferred upon rectors, ministers, and other officers
authorized by law to keep registers of acts of civil
status, and they are the persons who are competent to
solemnize marriage. Is not.the only thing to be ascer-
tained, who are the persons who are authorized to keep
registers of civil status, in order to answer the ques-
tion who are competent persons to celebrate marriage.
Is there any indication at all that the functions of
these officers of civil status are to be in any way re-
stricted ? Is it not obvious, on the contrary, that the
second paragraph of that article, which says they are
not compellable, shews that they may receive applica-
tions from all kinds of people, belonging to all kinds
of faiths, and that this provision was made for the
protection and ease of their own conscience. But,
does not that imply the idea that they are not exclu-
sively concerned with marriages of their own parish-
ioners, and that their authority and jurisdiction is
general. Otherwise, what would be the use of making
them non-compellable ? If their functions were re-
stricted to their own flocks, if, as is contended, the
priest or the minister has to marry those of his own
coigregation, and if article 127 C.C. makes the rules
of that religious community binding upon the members
of that community, then it would be no use saying
that the minister or priest is not compellable, because,
manifestly, he could not be compelled to celebrate
what would be an invalid marriage between persons
who would be governed by the rule of their own church,
which would be his church. Does not the second part

11
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1912 of that article, on its face, shew that the jurisdiction

IN RE of these officers of civil status was general and not
ARAGE restricted ?

Another thing to which I would like to call your
Lordships' attention is that the article does not con-
template that this jurisdiction or that these functions
shall be exercised solely by ministers of religion. It
says, all priests, rectors, ministers, and other officers
authorized by law "to keep registers; it contemplates
the possibility of other persons than priests or minis-
ters being authorized by statute to keep registers.

There is one provision in the Code in regard to the
keeping of acts of religious profession, articles 70 et
seq. of the Code. In every religious community in
which profession is made by solemn and perpetual
vows, registers are. kept, and my adversaries argue
from that that it is not every one who can keep re-
gisters of civil status who are competent to celebrate
marriage. But, manifestly, what article 129 means
is that these persons can celebrate marriage, who are
authorized to keep registers of civil status generally,
not merely persons who may be authorized to keep re-
gisters of deaths or of religious profession. It means
those who have the general power to keep registers of
civil status-that is, as to all acts of civil status-and
these persons are competent to celebrate marriage.
And, if the Province of Quebec to-day empowers an
individual, not a clergyman, to keep registers of civil
status, that person is a competent person for the cele-
bration of marriage. Whatever may be the case as to
births and deaths, as to marriage the Code expressly
provides that a person, other than an officer of civil
status in the domicile of the party, can be the cele-
brant. Take article 63:-
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"63. The marriage is solemnized at the place of the 1912

domicile of one or other of the parties. If solemnized Ix RE

elsewhere, the person officiating is obliged to verify ANRRIE

and ascertain the identity of the parties."
Is not that plainly saying that the person solemniz-

ing or celebrating the marriage need not be the func-
tionary to officiate in the parish or domicile of these
parties? The only obligation imposed on an outsider
who celebrates a marriage is the verification of the
identity of the parties, and, of course, all these solem-
nities are provided in order to prevent clandestinity.
The banns themselves are simply protection taken to
enable the officiating clergyman to ascertain that there
are no impediments. The whole object of this pro-
vision is to prevent clandestinity, but the jurisdiction
is manifestly not restricted to the officer who is in
the place inhabited by the parties, either by one of
the parties or by both, because an outsider may marry
them, although he must make sure that there are no
impediments existing. As your Lordships will see, if
he does not publish the banns, lie must see that the
banns have been published elsewhere. It is even pro-
vided that, when the parties have not been for a certain
period in the jurisdiction, the officer must ascertain
whether the banns have been published in the foreign
jurisdiction, and if they have not, then he must assure
himself of the non-existence of any impediment.
Articles 131 and 132 deal with that:-

"131. If the actual domicile of the parties to be
married has not been established by a residence of six
months at least, the publications must also be made at
the place of their last domicile in Lower Canada.

"132. If their last domicile be out of Lower Can-
ada and the publications have not been made there,

11/,
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1912 the officer who solemnizes the marriage is bound to

IN RE ascertain that there is no legal impediment between
MARRIAGE y

LAW. the parties."

In the case of dissenting Protestant congregations
the banns are published by the minister who performs
the marriage, and he may or may not be the minister
who is the minister of the parties. They have never
regarded the jurisdiction as being restricted and they
have never considered that there was any incompe-
tency on the part of any of the functionaries who are
created by article 129 of the Code. Therefore, that
question has not arisen in the case of marriages of
Protestants. I may add that it has never arisen in
the case of a marriage between a Protestant and a
Catholic. No doubt has ever been cast, so far as I
know, in any judicial proceeding upon the validity of
marriages between Protestants and Catholics, whether

.celebrated by a -priest of the Roman Catholic faith or
by a Protestant minister. I do not think any sugges-
tion has been made of the invalidity of these mar-
riages. Now, if you take the wording of article 129,
what reason is there for making any restriction in the
case of one of these functionaries and not in the case
of the other one ? And if you say that each of these is
subject to the same restriction - because that cannot
depend upon the practice of the different congrega-
tions; it cannot depend upon what they are in the
habit of doing or of the opinion they have as to the
law of the land - if there are any restrictions as to
the jurisdiction of any one of these, they must be de-
rived from law. I submit that you cannot say there
are restrictions as to some of these functionaries
which do not exist as to the others. If you were to
restrict the power of these officers of civil status to
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the persons who are in their congregation under their 1912

spiritual charge, where would any authority be given IN RE
MARRIAGE

to any one to marry non-Christians or the numerous LAWS.

immigrants who come to our shores and settle in our -

cities, and who are not organized into congregations ?
If that interpretation were given to it, then these
people would be absolutely without any provision for
their lawful marriage. You cannot say that a Pro-
testant minister has any greater authority to cele-
brate such a marriage than a Roman Catholic priest
has. If you once get beyond the flock or the congre-

gation of the clergyman or the priest, then where are
you going to stop with the jurisdiction. You cannot
stop, there is no halting place at all, unless you con-
sider that by a previous article (127) there exists an
impediment in the case of people professing the Roman
Catholic faith. I will contend later on that there is
no such impediment, that such an impediment would
not import nullity in any event, and that it is a mis-
application of article 127 to say that it could have
any influence at all upon the competency of the public
officers who are created by article 129.

Before I leave the construction of article 129, I
desire to ask your Lordships' attention to an argu-
ment that is advanced by my adversaries in their fac-
tum. I am considering now article 129 per se with-
out any assistance from article 127. In their factum,
my learned adversaries say that article 129 is far from
clear and that it is subject to notable limitations, and
they say, in the first place, that under article 70,
which I have mentioned a moment ago, certain
religious communities are authorized to keep re-
gisters of civil status, and yet these communi-
ties are not authorized to celebrate marriage. I
point out that these communities are not authorized
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1912 to keep registers of civil status; they are authorized to
I RE keep a certain kind of register of a certain kind of

MARRIAGE
Laws. religious status; that is, solemn and perpetual vows

taken in their community. But, that is not authority
to keep registers of civil status, and so I contend that
does not qualify the article at all.

Then my adversaries say that another important
limitation of article 129 will be admitted. They say:

"Another most important limitation of article 129
will also be admitted. Are priests, rectors and min-
isters competent to solemnize marriage whether they
are authorized or not to keep registers of civil status,
a construction which the general terms, if construed
literally, of article 129 would justify, or can marriage
be solemnized only by such priests, rectors, or minis-
ters who are authorized to keep registers of acts of
civil status."

I do not think you can give that restriction to the
article. Do -the words "authorized to keep registers of
civil status" apply to the priests, rectors and so forth,
or only to the other officers ? It does not matter from
my point, whether you adopt one construction or the

* other. There is a curious article of the Code, which is
referred to by my learned adversaries in their factum,
and that is article 53 (b), which would seem to imply
that there may be persons - although I have never
seen them and I do not know who they are - who,
without keeping registers of civil status may celebrate
marriages. The article says:-

"53. (b) Every person authorized to celebrate
marriages, or to preside at burials, who is not author-
ized to keep registers of civil status, shall immediately
prepare, in accordance with the provisions of the Civil
Code, an act of every mnarriage which he celebrates,
etc."
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My learned friend, Mr. Mignault, thinks this was 1912

intended for a congregation of Jews in Quebec. I I- RE

have not been able to discover what that particular LAWS.
congregation was that this article is intended to assist,
but it is a peculiar disposition of the law.

23 Vict. ch. 11 refers to Quakers, and it requires
them to keep registers.- I do not think 53(b) can refer
to the Quakers, because before that article was passed
this legislation as to Quakers was in force and they
had the necessary authority and duty of keeping regis-
ters of civil status.

It may well be that the proper construction of
article 129 is that priests and rectors and ministers,
even if they do not keep registers of civil status, may
celebrate marriage, and that, in addition, other officers
who are authorized by law to keep registers of civil
status may also celebrate marriage. That is not,
however, what I should think to be the natural 'con-
struction of that article. I should have said - inde-
pendently of the provisions of article 53(b) and what-
ever provisions may be made for the unorganized dis-
tricts - that this article meant on the face of it that
priests, rectors, and other officers, all of whom are
authorized to keep registers of civil status, are com-
petent to celebrate marriage. I think that is the plain
meaning of that article. Article 53(b) I cannot ex-
plain in any way.

That statute is authority to keep registers of civil
status, and it is conferred upon a person because he
has a congregation, and it is within the discretion of
the legislature to give to some congregations or the
heads of some congregations the right to keep registers
of civil status. That all points to the construction of

the article, as I have been reading it, that it is only
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1912 those persons who keep registers of civil status who

I- RE can celebrate marriage. Sometimes the authority is
MIARRIAGE to individuals by name and sometimes it is the head of

LAWS.

- the congregation. They are statutes to afford relief
to certain religious congregations. I shall deal with
that when I am giving the history of the law, and I
intend to notice it although I submit it is not neces-
sary for the construction of the article. Still, I can-
not neglect it, because my learned friends base an
argument upon it. You will see that by these statutes
which preceded the Code (with, I think, one or two ex-
ceptions), they did not in terms confer authority to
celebrate marriage, but simply authority to keep re-
gisters of civil status.

My contention is that the civil law has nothing to
do with the internal goverhment of these religious
communities. The civil law creates these persons
officers to register acts of civil status. It is often said
that we -have no civil marriage in this country. What
I understand by civil marriage, in the sense in which

it is ordinarily used, is that the officiating person is
not a clergyman or a priest, but is a public function-
ary like a mayor, or a registrar, or a justice of the
peace, but the religious character of the person who
registers the act of civil status does not change the
character of the act. It is a civil act altogether; it is
an act of the representative of the State, who, by the

authority of the State, gives authenticity to his re-
cords. But, whatever may be the religious character
of these officers of civil status, when they are officiat-
ing as officers of civil .status they are not acting in a
religious capacity at all. They may accompany their
celebration of marriage with any religious ceremony
they may choose, but they are still pro hac vice purely
officers of civil status.
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That is my argument as to the jurisdiction and 1912

authority conferred on these persons by article 129. Is RE
MARRIAGE

I submit there is nothing there which suggests the idea LAWS.
that they must necessarily be of clerical character.
What is the meaning of these words, "and other officers
authorized to keep registers" ? The only requirement
is that they be authorized to keep registers, and it is
quite competent for the State to empower by proper
authority a justice of the peace, or a registrar, or any
one else of similar character, to keep these registers
of civil status and to celebrate marriage.

Another limitation which is referred to by my
learned friends is one which I have noticed already.
They say that another limitation is that the priests,
rectors, and ministers can only solemnize marriages in
the place where they are authorized to keep registers
of civil status. I submit that is not so. You have
article 63, which clearly shews that the celebration
may be made by a clergyman who is not at the domi-
cile of the parties.

They say:-

"By article 63, under the general rule, marriage is
solemnized at the place of the domicile of one or other
of the parties. This rule is no less a general rule,
because the article asks that, if the marriage be solem-
nized elsewhere, the person officiating is obliged to
verify and ascertain the identity of the parties, so
that the latter provision can only refer to exceptional
cases, such as those of vagrants or of persons domni-
ciled outside of the province; otherwise, it would have
been useless to say that the marriage was solemnized
at the place of the domicile of one or other of the
parties. Therefore, since the general rule requires
the solemnization of the marriage at the place of the
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1912 domicile of one or other of the parties, it follows that

Is RE priests, rectors, and ministers, authorized to keep else-
M1ARRIAGE where registers of acts of civil status, are not compe-

LAWS.
- tent to solemnize the marriage, either at the place of

the domicile of one or other of the parties, for they
are not there authorized to keep registers of civil
status, nor in the place where they do keep these re-
gisters, for the parties are not there domiciled."

It is the general rule, but not the invariable rule,
that marriage shall take place at the domicile. The
cause of an exception may be the desire of the parties
to be married elsewhere as often happens. There is
nothing which prevents them from exercising their
liberty in that regard. The law has laid down the
rule as to publication of banns and formalities and
the assumption is that the general rule is that the
domicile of the bride is generally the place where the
marriage is celebrated. But it has also provided for a
case where the parties do not choose to follow the
general rule, and it says then what it is incumbent on
the officiating clergyman to do in order to prevent
clandestinity.

The publication of banns is an entirely different
thing; the publication is made in their own church or
else the parties get a license; they get a license if
they wish to exercise their freedom to be mar-
ried before some person they select. The minister
gets the license of the Lieutenant-Governor to cele-
brate that marriage and the license is granted on
proper security shewing there is no impediment. In
the Catholic Church, they may be dispensed by the
bishop from publishing-the banns. The license does
not apply to the parties, it applies to the officiating
minister and he can get a license from the Lieutenant-
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Governor, and when the parties present him with one 1912

he is licensed upon receiving that document to cele- IN RE

brate the marriage between the two people. The MARIE

license is to the minister, not to the parties. There is
no. such thing as licensing the parties. - It dispenses
with the publication of the banns by the officiating
clergyman, whoever he may be, but there is no
restriction as to the clergyman who may cele-
brate the marriage, provided he has a license.
The only difference is that with regard to Cath-
olic priests they cannot get a license, they have
to get a dispensation from their ecclesiastical head,
and as to Protestant ministers they must get
a license, but there is no permission given to the par-
ties, it is to the functionary of the State to dispense
with certain formalities which would otherwise be
required.

There is another objection which is made by my
learned adversaries. They say that our interpre-
tation of article 129 cannot be sustainea because
the Code of Procedure, in articles 1107 et seq.,
provides for an opposition to marriage and re-
quires that the opposition should be served upon
the functionary called upon to solemnize the mar-
riage. They say, further, that article 61 of the
Civil Code requires that the disallowance of the
opposition be notified to the officer charged with the
solemnization of the marriage. They ask if it is con-
templated that the opposition to a marriage should
be served on perhaps two or three hundred clergymen
in Montreal, for example, in order to prevent a mar-
riage from taking place. My suibmission is that the
expression "called upon to celebrate a marriage," or,
"charged with the celebration of a marriage" means a
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1912 clergyman or a priest who is selected by the parties

IN RE to celebrate a marriage. It does not mean an officer
ARRIAGE who is competent, because there may be more than

one. Even on their own theory there must be two, if
the parties reside in different parishes. And, in the
case of Protestants where there is no such thing as
an impediment on the ground of clandestinity, and
when they may select any one of two or three hundred
persons to cement the union, they say it would be im-
possible that all these functionaries could be served
with the opposition or notified of the difficulties that
existed. What the article means by "charged with the
celebration of a marriage" or "called upon to cele-
brate a marriage" is the clergyman who is selected
by the parties to celebrate their marriage, and there
must be only one, and that one is the one who is to re-
ceive the opposition.

Now then, my Lords, another objection which is
made is that, in the Province of Quebec, marriage is
essentially a religious ceremony. They say there is
no such a thing in the Province of Quebec as a civil
marriage, as the term is generally understood, and as
they say would result from the wide construction
sought to be placed on article 129.

Now, is it true that in the Province of Quebec mar-
riage is essentially a religious ceremony? A religious
ceremony, in connection with a mixed marriage, for
example. I have always understood there was no re-
ligious ceremony performed there but that the priest
merely acted as a witness and that there was no cere-
mony at all. There cannot be any religious ceremony,
when non-believers or Mahommedans, or Hindus, are
married in the Province of Quebec; there is no re-
ligious ceremony in their case. There is an authenti-
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cation of their marriage by the priest or officer of 1912

civil status, but it is wrong, I submit, to say that a IN RE
Quebec marriage is necessarily and essentially a re- 1ARRIAGE

ligious ceremony. It generally is accompanied, no
doubt, by a religious ceremony, but my submission is
that the only part of the ceremony which concerns the
law is the authentication of that marriage by the
officer of civil status who generally happens to be,
who always happens to be now, a clergyman of some
church. But, in exercising this function, he is exer-
cising purely a civil function. I would submit that
the creation of the officers of civil status to celebrate
marriages is merely the exercise of authority by the
State to enable these officers of civil status to exercise
a purely civil function. The fact that they happen to
be ministers of religion in addition to that does not
alter the case at all. The words "celebration of mar-
riage" found in our law are used by the European
codes where the only legal marriage is celebrated be-
fore a public officer, who is not a priest or a minister
of religion. You go before the mayor and he cele-
brates a marriage. The parties afterwards, if they
so desire, may repair to their own church and get
what is called the nuptial benediction, but that is en-
tirely distinct from the ceremony of marriage. The
ceremony of marriage is celebrated by a public officer,
and I say that here you have both done by the same
officer.

Then, of course, all the decrees recognized the
possibility of a valid marriage where a priest could
not be obtained, so that it is not essential that there
should be a ceremony. There may be, resulting from
the religious belief of the parties, a ceremony in their
sense of the word, but so far as the law is concerned
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Ix R E consent of the parties and their agreeing to be hus-

A1ARRIAGE
LAWS. band and wife, before a person, who is recognized by

the law, as capable of exercising that function. All
these decrees provide that, while it is desirable that
a priest should celebrate the marriages of Catholics,
it is not absolutely essential, because if a priest can-
not be procured that does not prevent the celebration
of a valid marriage. I, therefOre, submit that you can-
not say that a "ceremony" is of the essence of a mar-
riage. It is imposed upon the parties as a religious
duty in most churches, but that is a religious obliga-
tion only, it is not one which is required by the law of
the country. In the last decree, the Ne Temere de-
cree itself, you will find that article VIII. says:-

"VIII. Should it happen that in any district a par-
ish priest, or the ordinary of the place, or a priest de-
legated by either of them, before whom marriage can
be celebrated, is not to be had, and that this condition
of affairs has lasted for a month, marriage may be
validly and licitly entered upon by the fornial declar-
ation of consent of the contracting parties in the pre-
sence of two witnesses."

It is submitted in this connection that article 65
of the Code, which provides what is to be set forth
in the act of marriage, does not in any way refer to
the religious belief of the parties; but simply states
the day on which the marriage was solemnized, the
names, quality, occupation and domicile of the par-
ties, and so forth, whether married after publication
of banns, or dispensation, or license; whether it was
with the consent of the parents, and whether there
has been any opposition. That excludes the idea of
anything but a purely civil -ceremony, so far as the
legality of the marriage is concerned.
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legislation, when I come to that part of the case, to Ix RE
MARRIAGE

shew your Lordships that in all the statutes which LAS .

are enabling, or authorizing or relieving ministers of

congregations there is no restrictive language of any
kind, there is no limitation to their jurisdiction ever
imposed by any of the previous statutes; they are
generally authorized to keep registers of civil status,
and whenever they are authorized to celebrate mar-
riages, in a few cases in which express authorization
is given to celebrate marriages, there is no restriction
in any of the statutes which I have been able to find.

The Act of 1795 expressly authorized and re-
quired the Catholic Church and the Anglican Church
- that is the construction put on the Act - to keep

registers of civil status. The other denominations be-
gan to complain that they were not entitled to keep
registers of civil status. The Church of Scotland
complained, and the Methodist Church complained,
and the Baptist Church, and so on, and they all had
extended to them the right which was given by the
statute of 1795, to the Catholic Church and to the Ang-
lican Church, of keeping registers of civil status. Now
if it were so that the Jews could only celebrate marri-
ages between Jews, and the Quakers between Quakers,
and the Presbyterians between Presbyterians, and
the Methodists between Methodists, then there would
be no officer competent for the celebration of mar-
riages between unbelievers, or Buddhists, or even the
people of the Orthodox Greek Church, or in the case
of these numerous immigrants who are coming to our
shores every day. I do not think anybody has ever
disputed the validity of the marriages of these per-
sons. My learned friends on the other side would
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ix RE officer of civil status to celebrate the marriage of
MARRIAGE these people, if they restrict the power of each func-LAWS.

- tionary to the members of his own congregation.
There is no greater reason for doing that in one case
more than in the other, apart from the provisions of
article 127 which have been discussed, and apart from
the two statutes which restrict the powers of the
Quakers and of the Jews. If you are going to restrict
any of these functionaries, you must restrict them all
in the same way. There is no halting place, and you
must come to the conclusion that a large proportion
of our present population in the large cities is under
the absolute disability or incapacity of getting law-
fully married at all.

Now, my Lords, I come to the consideration of
article 127. It is contended, on the part of my ad-
versaries (and it has .been held in the cases which
have been decided in accordance with that view) that
whatever may be the jurisdiction of the functionaries
enumerated in article 129 - other than those of the
Roman Catholic religion, in the case of Catholics at
least, by reason of article 127 - there is an impedi-
ment which prevents Catholics from being validly
married by any other than their parish priest or a
priest delegated by the parish priest or by the bishop.
I am dealing with the meaning of the word "impedi-
ment" in article 127. May I point out incidentally,
that, if it be true that what is called clandestinity is
an impediment in the proper sense of the term, the
bill can hardly be said to be ultra vires of the Parlia-
ment, because, in so far as impediments to marriage
are concerned, the -legislative jurisdiction of Parlia-
ment clearly extends to all matters of that kind. It
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contract marriage, to the impediments to marriage, I RE
and to all that goes to constitute a valid marriage, MARRIAGE

LAws.

except the solemnization. Now, if it is true that what
is called clandestinity is an impediment in the pro-
per sense of the term, then the object of the bill is
really to affect and amend article 127, by declaring
that no matter what the religion of the parties or of
the officiating clergyman may be, that will not pre-
vent the validity of a marriage, otherwise regular, un-
der the provisions of the law of the province. Now, is
it not clear that that bill has for its object the re-

moval of that impediment and the modification of
article 127 if that article creates any such impedi-
ment as is contended? I would submit that it does
not create such an impediment, because I think it is
a misuse of the word "impediment". to apply it to
the competency of the officer who is about to celebrate

the marriage. It seems to me that the only proper
meaning of the word impediment, and more particu-
larly its meaning in article 127, must be an impedi-
ment of the same nature as those enumerated in the
chapter. The whole chapter in which that article is

found is called: "Of the qualities and conditions
necessary for contracting marriage." These are the
qualities and conditions in the parties themselves,
and the next chapter deals with the competency of
the officer for the celebration of that marriage. I sub-
mit that it is a subversion of all correct ideas, to say

that the incompetency of a civil officer constitutes an
impediment to marriage. If it is an impediment to
marriage in the sense of article 129, I do not see how

my learned friends on the other side can escape from

12
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IN RE ment because Parliament can unquestionably repeal

MARRIAGE
LAWS. article 127. It can remove all these impediments, it

can say what shall be the natural impediments to a
marriage, and upon the theory that it is an impedi-
ment, called the impediment of clandestinity, the4
the object of that bill is to remove that impediment
and it does accomplish that purpose if you consider
clandestinity to be in the nature of an impediment.
I do not want to elaborate this. I refer your Lord-
ships to the consid6rants of the judgment of Mr. Jus-
tice Charbonneau in Hbert v. Cloudtre(1), where
your Lordships will find the whole subject discussed
with great lucidity and force. I do not think I could
add anything to what Mr. Justice Charbonneau says.

The judgment of Mr. Justice Jett6 in Laram6e v.
Evans (2) is one of the most interesting on the whole
subject because it reproduces what may be called the
historical argument, and I desire to say a word about
that point without anticipating too much what may
be advanced on that head by my adversaries. But I
do understand the proposition as laid down by Mr.
Justice Jett6 to be somewhat like this: He says at
the time of the conquest there was in England an ex-
clusive j-urisdiction on behalf of the Anglican clergy,
and there was in France the same exclusive jurisdic-
tion on the part of the Roman Catholic priesthood, to
celebrate marriage; they were each exclusive, they
recognized no other authority for celebration of mar-
riage. Now, at the time of the capitulation there was
nothing said in the articles of capitulation which
could affect that situation, nor indeed, I submit, is

(1) Q.R. 41 S.C. 249.
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"Constitutional Act" of 1791, and it was not until the IN RE

statutes began to be passed with reference to thekeep- AWE

ing of registers of civil status that we find the sub-
ject is dealt with at all, and 1Ir. Justice Jett6 puts
this question - he says: "What was the effect of the
conquest upon this state of things?" he says you had
a jurisdiction claimed by the Anglican clergymen on
the one hand and an exclusive jurisdiction claimed by
the Roman Catholic clergy on the other, and his pre-
sumption is that by the very force of things eath
claimed exclusive jurisdiction as to its own congrega-
tion. Now I am quite unable to follow that line of
argument. It may be the fault of my logic, but it
seems to me that if there was going to be any result
produced by the juxtaposition of these two conflicting
powers it would mean that they would have concur-
rent powers as to the celebration of all marriages, or
else there came about the predominance of one over
the other. If we take the view of Chief Justice Sewell
in the case of Ex parte Spratt(1) that this was a
function of the State which came from the Crown,
we can hardly escape the conclusion that the right to
celebrate marriages and to give authenticity to re-
gisters derived from the Crown became vested in the
clergy of the conquering nation at the time of cession.
We find this opinion expressed by him in this case of
Ex parte Spratt(1) at page 95.

It was held in that case that a dissenter was not
included in the terms of the Act of 1795 and it was
further held that the exercise of this office depended
upon the Crown. If that is good law - and the auth-

(1) Stu. K.B. 90.
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IN RE the effect of the conquest was to confer to the
MARRIAGE

LAWS. AnDlican Church the sole authority for the celebra-
tion of marriages. It is clearly, suggested, and even
held expressly in that case, that the source of dtuthor-
ity must be from the Crown. However, what I am
submitting is that the deduction drawn by Mr. Jus-
tice Jett6 in Laramde v. Evans(1) is not a proper de-
duction if you consider the legal effect of the con-
quest. I submit that as a matter of logic and infer-
ence you can not come to the conclusion that Mr.
Justice Jett6 does, that each church preserves its
rights and functions and jurisdiction but only within
its own sphere. If you admitted they were both ex-
clusive of everything else, how could you come to the
conclusion that they were restricted to their own par-
ish or their own flock after the conquest? I cannot
follow that reasoning at all. Therefore, my submis-
sion is that that historical argument does not advance
you one bit.

The Anglican parochial organization was estab-
lished almost immediately after the treaty.

In 1795, shortly after the conquest, an Act
was passed for the keeping of registers of civil
status by ministers of that church. The curious thing
is that these marriages were not confined to the
Roman Catholic church nor to the Anglican church for
we find that justices of the peace were celebrating
marriages then, and without the slightest apparent
authority. I have never been able to find authority
for the celebration of marriages by justices of the
peace at that time, or since for that matter. I am

(1) 25 L.C. Jur. 261.

180



VOL. XLVI.] SUPREME COURT OF CANADA.

told, I do not know that it is true, that the United 1912

Empire Loyalists who came back to this country after IN RE
MARRIAGE

a sojourn of some length in the United States had LAWS.

got accustomed to marriages before justices of the
peace and that they imagined, wrongly imagined
I should think, that our justices of the peace had the
same power and jurisdiction and that that accounted
for the celebration of these marriages by justices of
the peace.

The Act 44 Geo. III. ch. 2 provided that all mar-
riages solemnized since the 30th of September, 1779,.
by any minister of the Church of Scotland or by any
person reputed to be a minister of the Church of Scot-
land, or by any Protestant dissenting minister, or by
any person reputed to be a Protestant dissenting
minister, or by any justice of the peace, shall be held
to be valid in law, and 1 Geo. IV. ch. 19 validated
similar marriages in Gasp6.

My Lords, the only additional reference I desire
to make to the law before the Code is to two or
three of the statutes relating to marriages celebrated
by dissenters.

My submnission is that these statutes, which con-
ferred the power to keep registers of civil status by
necessary implication confer the power to marry.
None of these persons who were permitted to keep re-
gisters of civil status were authorized to celebrate
marriages but these Acts have always been construed
as authority to celebrate marriages in consequence of
their being authorized to keep marriage registers.

There seems to be nothing before the Code which
directly conferred competence on officers of civil
status to celebrate marriages, with one exception. I
may be wrong as to that, and perhaps my learned
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IN RE have only discovered one and that is the one referring
MARRIAGE to the ministers of the Church of Scotland. It uses

LAWS.

- language different from the language of the other
statutes which merely authorized the keeping of re-
gisters of civil status and-it is the only instance I find
as to the dissenting ministers.

This is the authority that is given:-

"Be it therefore further enacted by the authority
aforesaid, that all marriages which have heretofore
been or shall hereafter be celebrated by mini-
sters or clergymen of, or in communion with
the Church of Scotland, have been and shall
be held to be legal and valid to all intents
and purposes whatsoever, anything in the said Acts
or in any other Act to the contrary notwithstand-
ing" (1).

The inference from that is that it was
taken for granted that the Anglicans and the
Catholics could celebrate marriages, and it seems to
have been taken for granted also that justices of the
peace could celebrate marriages. It does not shew
that there was any lawful authority for doing that but
it shews that that was the state of the practice. Now,
it is quite possible that in so far as the celebration of
marriage by the priest or by an Anglican clergyman
is concerned it resulted necessarily from the effect of
the cession. That is quite possible, but what I say is
that there is no legislative authority at any time given
to them, before the Code, either to Anglicans or to
Roman Catholic priests. At all events I cannot find
any, although, perhaps, my learned friends may have

(1) 7 Geo. IV. ch. 2 (L.C.).
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This is the only statute which, before the Code, ap- IN RE
MfARRIAGE

pears to confer power to celebrate marriage. LAWS.

It has been suggested that the "Hardwicke Act"
was introduced into Canada and persisted in notwith-
standing the "Quebec Act." It seems to me that, so far
as the lan of marriage was concerned, the introduc-

tion of the French law - the law of Canada, - by the

terms of the cession and the "Quebec Act," would pro
tanto repeal any provisions of "Lord lHardwicke's
Act" that were applicable otherwise to the colonies.
Your Lordships will remember that the free exercise of

the Catholic religion was always subject to the King's

supremacy. You have to read all these things to-
gether. It makes up a very perplexing situation and
all I can say is that the inhabitants of Lower Canada
at the time took it for granted that the Anglican
clergymen could celebrate marriages and that por-
tions of the Catholic clergy could celebrate marriages,
and they even seemed to believe that justices of the
peace could do the same. That being the case, the
first Act that was passed relating to marriages of
Catholics and Protestants was the Act of 1795.

As to the common law right of justices to cele-
brate marriages, how could it persist, and how could
the jurisdiction of the justices of the peace continue
after the "Quebec Act," which introduced the law of
France into the Province of Quebec. The only limi-
tation I would suggest would be this: That if you re-
gard the authority to celebrate marriages as Chief
Justice Sewell regarded it, as a function which de-
rives its authority from the State, then, of course, the
effect of the cession would be to abolish all the auth-
orities that emanated from the French Government,
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IN RE then be in the King of England, and that would re-

MARRIAGE
LAWS. quire new commissions, new instructions, and new

authorities. I have always thought that this Act of
1795 was intended to confer the power to celebrate
marriage because it is impliedly contained in the
power to keep registers of marriages and to enter
therein all marriages celebrated by the clergymen. If
that is not so, how could you construe the subsequent
legislation in regard to the dissenters, which, with
the single exception of the one relating to the clergy
of the Church of Scotland, did not confer power to
celebrate marriages at all but simply conferred power
to keep registers, and put them all under the general
Act of 1795. Is it not clear that the meaning of the
legislature at that time must have been to confer
upon those dissenters (who certainly did not have
any power to celebrate marriages by any tradition or
any antecedent authority) the power to celebrate
marriages by giving them the authority to keep re-
gisters of civil status? That would be my construction
of that statute, or otherwise you would have to come
to the conclusion that, until the Code, all these dis-
senters for whom all this special legislation was
passed really could not celebrate marriage at all;
they could keep registers, but they must have some
other authority outside the statutes to celebrate mar-
riages. That seems to be inconceivable and it seems
to me we must construe that legislation as by neces-
sary implication conferring the power to marry.

I wish to refer to two more statutes which are
mentioned by my learned friends on the other side.
One of them, 9 & 10 Geo. IV. ch. 75 (L.C.), relates to
the Jews. My learned friends were not quite right
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in their statement about this, because, while it is true 1912

there is a restriction, it does not appear to me, under T: e
the words of the Act, to be a restriction as to their
power to celebrate marriage. The Act, (see. 7,) says: -

Every Jewish minister is to keep "a register in
duplicate of all marriages and burials performed by
him, and of all births which he may be required to
record in such register by any person professing the
Jewish religion." It is manifest that the Jews did
not celebrate baptism, but they did celebrate mar-
riages and they did officiate at burials, and their
power does not seem to be restricted as to marriage or
as to burials. But it is restricted as to the case of
births which are presented to them to be recorded. I
do not know whether that was really the intention of
ihe legislation, possibly they expressed themselves
hadly, because I do know that in England the acts re-
lating to Jews restricted their power to marriages
within their own congregation. I say that this Act
has not, in terms done it. The only other statute of
this kind to which I will refer, is that respecting the
Quakers, 23 Vict. ch. 11 (Can.). The restriction in
this Act is not quite so extensive as my learned
friends on the other side contend, but it does say:-

"1. All marriages heretofore solemnized in Lower
Canada according to the rites, usages and customs of
the Religious Society of Friends, commonly called
Quakers, and all marriages hereafter to be solemnized
in Lower Canada, between persons professing the
Faith of the said Religious Society of Friends, com-
monly called Quakers, or of whom one may belong to
that denominalion, shall be held, and are hereby de-
clared to be valid to all intents and purposes what-
soever."
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iN n: that the Quakers did not appear to have any ministers

MARHR GE
LAWS. over their congregation. They are a society who are

very much impressed with the personal equality of all
members of the congregation, and they refuse to elect
or to recognize any one at their head, and conse-
quently it was in the nature of things that a separate
legislative provision should be made for the Society
of Friends. With these exceptions, and to the extent
of these exceptions, all the legislation appears to be
directed to authorizing dissenting congregations to
keep registers of civil status, but never in terms, ex-
cept in the one case of the Church of Scotland, auth-
orizing them to marry.

There is just one other observation I wish to make
before I leave this part of my subject, and that is that
it is a very doubtful question whether article 127, if
it be relied on, creates a nullity of marriages cele-
brated in contraversion of the terms of that article.
It may be - and I suggest this is a very reasonable
construction of the language of that article- that,
while it recognizes the religious impediments estab-
lished in the different communities of Christians, it
merely leaves the contravening parties to the penal-
ties which may be imposed by their respective
churches. The article simply says that the other im-
pediments recognized according to the different re-
ligious persuasions, as resulting from relationship or
affinity or from other causes, remains subject to the
rules hitherto followed in the different churches and
religious communities; the right likewise to grant
dispensation from such impediments, appertains, as
heretofore, to those who had hitherto enjoyed them.
If you compare that article with article 152 which
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enumerates the nullities resulting from a violation 1912

of the articles of the Code, you will find that any mar- INRE
\IARRIAGE

riage contracted in contravention of aiticles 124, 125, LAWS.

126, may be contested either by the parties themselves

or by any of those having an interest therein. But,
nowhere in the Code is it said that a marriage cele-
brated in contravention of article 127 of the Code can
be set aside. No nullity is pronounced by the Code
as to that, and you cannot infer it from the language
of 127 which simply says that the impediments re-
cognized in the different religious communities re-
main subject to the rules which have hitherto pre-
vailed. Nowhere do you find any article in the Code
annulling such marriages. If that be the case, then
all the force of the argument derived from the appli-
cation of article 127, as establishing an impediment
to clandestinity, disappears. That is a part of the
argument, which I have already had the honour to

submit, that it is not an impediment within the mean-
ing of article 127.

Now, my Lords, I pass on to the second branch of
the question which I shall deal with very briefly, be-
cause a great deal of what has been said on sub-ques-
tion (a) applies to sub-question (b) necessarily,
these two overlap.

Now, this question says:-

"2. Does the law of the Province of Quebec render
n ull and void, unless contracted before a Roman Cath-
olic priest, a marriage that would otherwise be legally
binding, which takes place in such province;

"(b) between two persons, one of whom, only, is a
Poman Catholic."

My submission is briefly this: by the terms of
article 129 all priests, rectors, ministers and other
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1912 officers authorized by law to keep registers of civil

IN RE status are competent to solemnize marriage. The con-
M11ARPIAGE

LAWS. struction which is put on this article by my adver-
saries is that the jurisdiction of each of these enu-

merated officers of civil status is restricted to a cer-
tain class of persons. As I understand them, they
contend that a Roman Catholic priest is authorized
to celebrate marriages between Roman Catholics, and
that Protestant ministers are authorized to celebrate
marriages between Protestants, and that that results
from the cession and from the delimitation of powers
which necessarily resulted. I understand that to be
the contention of my adversaries. It is the theory
which is propounded by Mr. Justice Jett6 in Larame
v. Evans (1). He says that at the time of the cession
there were these two mutually exclusive jurisdictions
and that the result of their juxtaposition, without any
legislation at all on the subject, was necessarily to
render them competent each within its own sphere.

The question is: what is the limit of the jurisdic-
tion of these functionaries; and is there any limita-
tion? Of course, if you impose limitation in one case,
there is no reason for not imposing it in the other.
How could you say that, in the case of all these enab-
ling acts, these various persons who are authorized to
keep registers of civil status, and in the case of mini-
sters of the Church of Scotland, who are authorized
to celebrate marriages - how could you say there is
any restriction ? The Act giving power to the mini-
sters of the Church of Scotland says that all mar-
riages celebrated by them shall be valid hereafter.
That is not qualified by any restriction of any kind.

(1) 25 L.C. Jur. 261.
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It is not to be supposed that the ministers of the 1912

Church of Scotland were given any authority less IN RE
MARRIAGEthan that which was vested in the clergymen of the LAWS.

Anglican Church; it could not have been supposed
that greater authority was given to them. My sub-
mission is, that there is no restriction, but my friends
on the other side say there is some necessary restric-
tion upon all these functionaries to celebrate mar-
riage within their own parishes and among persons
of their own flock. They do not admit in their
factum but they will probably admit in their argu-
ment that that extends further than their own flock,
and these functionaries have the authority to marry,
providing one of the parties applying to be married
is of their flock.

Now, where is the law for making that distinction?
How can you find such a distinction in any of the leg-
islation before the Code; where can you find it in the
Code ? The whole historical argument, as I under-
stand it, goes to this: that the jurisdiction of each of
these functionaries is exclusive and restricted, but
where do you find any suggestion as to that in any
law upon the subject. And the necessary result of
that theory would be, it seems to me, that in order to
celebrate a mixed marriage, as it is commonly called,
it would require the presence of two officiating clergy-
men and by the very nature of things each would be
without jurisdiction in the parish of the other. Sup-
pose, the two parties, the Roman Catholic and the
Protestant, belonged to different parishes, - what
would happen ? We will take, for simplicity's sake,
the case of an Anglican where there is a parochial
division, living in one parish, and a Catholic living in
another parish, - how are you going to get concurrent
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IN RE The clergyman has no jurisdiction in the parish of

MIARRIAGE
LAWS. the priest and, vice versa, the priest has no jurisdiction

in the domicile of the other. It seems to be a re-
ductio ad absurdum to say that two ministers could
by joint operation validly effect one marriage. Where
do you find any authority for saying that the priest
has any authority to marry beyond his own flock; or
that the Anglican minister has any authority to go
outside his own congregation; unless you adopt the
perfectly plain and natural meaning of article 129
that there is no restriction whatsoever. To go a step
further, how can you celebrate a marriage between a
Christian and a Chinaman; by what possible combina-
tion of officers of civil status can you validly effect
such a marriage; how could you validly effect a mar-
riage between two unbelievers who have no parish and
belong to no religious community; how could you
marry two Chinese or Hindus or Turks; and we have
all of these people in our midst. If you say that there
is a restriction there according to the historical argu-
ment -that is made, which confines the power of each
to his own congregation, you are disfranchising, so to
speak, this large part of our population, because you
will see that there is no officer of civil status competent
to marry them. I am only using this argument to
shew the improbability of our codifiers having, at the
end of article 129, intended to create any such ridi-
culous restriction as that, which would make it impos-
sible for a large proportion of our population in the
large cities to get married at all.

Now, I submit it is contrary to reason and to com-
mon sense to adopt such a construction of article
129. In so far as the construction of that article is
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concerned, even if the commissioners supposed that 1912

they were reproducing the disabilities of the old law, N RE

the question is not what they intended to do but what MARRIAGE
LAWS.

they have done by that language. I submit that they
have in the clearest manner established the power to
celebrate marriage without any of the restrictions
which may have existed prior to the Code. I cannot
find any law which gives the authority for the cele-
bration of a mixed marriage, either by a Catholic
priest or by a Protestant minister, unless you adopt
my construction of the Code, and of all the previous
statutes, that the power to celebrate marriage is not
restricted to any particular community of Christians
or of citizens, and that any persons authorized to
marry can marry generally, unless, as in the case of
the Quakers, there is a restriction, and that exception
proves the rule, and it was a necessary restriction in
the case of the Quakers because they do not have any
minister, and people would not go to them to get mar-
ried unless they were members of the Society of
Friends and' joined the congregation. Marriage was
celebrated among the Quakers by the consorts getting
up in the middle of the congregation and saying they
took each other for man and wife, and there was no
priest or minister involved in it. There was no offi-
cial of any kind, and as soon as they were put under
the operation of the Act of 1795 they had to have a
registry officer and keep a register of civil status.
But there was no one who performed the marriage.
That officer attended as a member of the congrega-
tion, and, as I say, there was this restriction necessary
in the case of the Quakers because of the peculiar con-
stitution of their religious society. I wish to give your
Lordships one more reference upon the construction
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1912 of the Code, and I wish to refer to the Canadian Paci-

INRE fic Railway Co. v. Robinson(1). And I wish to add
MARRIAGE the case of The Bank of England v. Vagliano Bros.

LAWS.
- (2). This is an English case, decided in the Privy

Council. I refer to the judgment of Lord Macnaghten,
in Norendral Nath Sicar v. Kamalbasini Dasi(3), at
p. 26. It re-affirmed the rule which was laid down by
Lord Herschell in The Bank of England v. Vagliano
Bros.(2), and applied it to the "Indian Succession
Act"; it entirely approves of the principle that was
laid down in that case.

In regard to mixed marriages, as the Chief
Justice has pointed out, the question has not
been raised in any judicial proceeding, and I am
not aware it is a matter of doubt in our province,
and so there is no grievance or anything of that kind
that requires to be redressed. I am bound to say that.
But I do consider that the argument upon that ques-
tion is of the highest value in assisting you to inter-
pret article 129, because I think, when you reflect over
the question of a mixed marriage, you must come to
the conclusion, my Lords, that it is the reductio ad
absurdumn of the historical argument. It seems to
me to lead to consequences which are repugnant to
reason and to a proper interpretation of article 129.
As to its being a question of moment in our province,
it is not so far as I know.

Ilignault K.C.-My Lords, I do not think, especi-
ally at this late stage, that there can be any doubt as
to the construction which should be put on the Civil
Code of Lower Canada, and more especially as to the

(1) 19 Can. S.C.R. 292; (2) [1891] A.C. 107.
(1892) A.C. 481. (3) 23 Indian Appeals IS.
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canons of construction which apply. The question 1912

has come up in its general form through some re- IN RE
MiARRIAGE

marks made by my learned friend, Mr. Lafleur, both LAws.

in his factum and in his argument. I conceive that it
is beyond question that the Civil Code is mainly de-
claratory of the law as it existed in 1866.

If your Lordships will look at the sections of the
Act; the instructions given by the legislature to the
codifying commissioners was, in every case, to ex-
press the existing law, and where they thought pro-
per to suggest an amendment it should be indicated
as an amendment suggested. My main purpose in re-
ferring to this is to state that our Civil Code is mainly
declaratory of the existing law. It is not a new law;
it is not a law like the "Bills of Exchange Act" in

England, which, in some ways, may have been a codi-
fication, but I think was not so in many respects. I
am speaking with all due deference, because I am not
as familiar with that as I am with our own laws. But

I take it that in the case of the "Bills of Exchange

Act" there were many, - what I may call reforms, -

whicli were effected by the new legislation. I think

that is beyond question. 1 think that certainly my

learned friends will not disagree with me that,
mainly, the Civil Code of the Province of Quebec is

declaratory of the existing law. It is in no wise -

or if it is I humbly confess that I have not grasped
its meaning - an ordinary statute; it is a body of
laws; it is a concise expression of the entire system
comprising the whole law of the province as mainly
derived from the Coutume de Paris and from several
of the old ordinances with the additions which came

13
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1912 from certain customs. So that our Civil Code, when

IN RE construed, must be considered in the light of a declar-
MABBIAGE

LAWS. atory law.

We have the reports of the codifiers to guide us.
M\y learned friend in his factum objects to the use of
these reports and he cites certain judicial opinions
where it has been suggested that it was not proper to

refer to reports. There have been Royal Commissions
and these Royal Commissions recommended a change
in the law and judges have sometimes, and I think
in some instances very properly, refused to be con-

trolled by the report of the commissioners in constru-

ing a law. But between our case and those cases, I
submit, there is no parity whatever. Our courts have
been in the habit, rightly or wrongly, and I think
rightly, of referring to the reports of the codifiers,
and their Lordships of the Privy Council have also re-
ferred to them in the case of Symes v. Ouvillier (1).
In that case they referred to them on the question as
to the old law and they said that the reports of the
codifiers were entitled to the very greatest weight,
the greatest respect, but were not to be considered as

judicial utterances. But, for purposes of comparison,
and that is my point, they have always been consi-
dered by our courts as throwing light on the meaning
of the articles of the Code. They have been incident-
ally cited in such cases; they have been cited by your

Lordships, they have been cited by every court, and

on this point specially is it necessary to refer to them
because I will shew to your Lordships that article

129 is not clear, as has been stated, by my learned

friend; that there are very serious limitations, and

(1) 5 App. Cas. 138, at p. 158.
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that, considering the whole subject, it raises questions 1912

of construction in which certainly your Lordships IN RE

can be aided by reference to the codifiers' reports. We LAWS.

have certain rules which have plainly been applied in
the construction of our Code as well as in the con-
struction of the French Code. As the Chief Justice
has pointed out, Laurent has always been a source of

authority as to the meaning of the law in France.
These reports have always been referred to before

our courts, and I am not aware that the practice of

referring to these interpretations has ever been con-

sidered as worthy of reprobation. I may say, further,
that we have distinct rules in our Code covering con-

struction, which are mainly taken from the French

Code. I refer to the familiar rule laid down by article

1020 of the Civil Code which refers to the construc-

tion of contracts but which equally applies to the con-

struction of any statute. Article 1020 says:-

"1020. However general the terms may be in which

a contract is expressed, they extend only to the things

concerning which it appears that the parties intended
to contract."

I say that rule applies to the construction of a
statute and I find laid down in Beal on Legal In-

terpretation, 2nd edition, 1908, page 311, under the

title of Restriction of Language, the following utter-

ance of Lord Herschell:-

"It cannot, I think, be denied that for the pur-
pose of construing any enactment it is right to look
not only at the provision immediately under construc-
tion, but at any that is found in connection with it,
which may throw light upon it, and afford an indica-
tion that general words employed in it were not in-
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1912 tended to be applied without some limitation." Co

IN RE v. Rakes(1).
MARRIAGE My learned friend, Mr. Lafleur, to some extent

LAWS.

has, so to say, isolated article 129, his argument be-
ing that there is no restriction whatever in the terms
of article 129, and consequently, that it is to be given
the widest application. I propose to consider article
129 - I think I am right in doing so - in connection

with all the provisions of the law covering both mar-
riages and the case of registers of civil status, the two
subjects being branches of the one general subject.
Article 129 is in the following terms; and paragraph
1, which I will consider now, reads:-

"129. All priests, rectors, ministers and other offi-
cers authorized by law to keep registers of acts of
civil status are competent to solemnize marriage."

My learned friend says there can be no doubt
about the meaning of this, that it is a general provision
to which is to be given the widest possible effect. I
have to contest that doctrine in regard to article 129;
I think it cannot be given general effect according to
its terms. I have to suggest, first, one limitation as to
which, to my mind, there can be no doubt, and that is
in respect to the words: "and other officers authorized
by law to keep registers of civil status." My submis-
sion is that these general words must be restricted
so as to extend merely to officers of the same category
as priests, rectors, and ministers. Otherwise, I sub-
mit, that superiors of religious communities would
have the right, according to the contention of my
learned friend, to solemnize marriage. Mr. Lafleur
says that all superiors of religious communities are

(1) 15 App. Cas. 506, at p. 529.
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not authorized to keep registers of civil status, but 1912

that is not what article 129 says. Article 129, if you IN RE

give it general effect, says, "all officers authorized by MARRIAGE
LAWS.

law to keep registers of acts of civil status," and that
according to its general meaning would mean any
act of civil status. Consequently, if you give general
effect to article 129 it is undoubted that superiors of
religious communities are authorized to keep acts of
civil status; acts of religious profession, which are
acts of civil status. Consequently, here is one indica-
tion that the terms of article 129 cannot be followed
and so we must begin to look at it with that notable
restriction.

Now, there is a second restriction to the general
meaning of article 129 and it is a most important one.
Are priests, rectors and ministers competent to
solemnize marriage whether or not they are author-
ized to keep registers of civil status? If general effect
be given to article 129 the affirmative might be pre-
dicated. I submit that it is evident, by all the provi-
sions of this law, that here again we must restrict
article 129 to priests, rectors, and ministers who are
authorized to keep registers of civil status. This be-
ing granted, then there is the further limitation that
priests, rectors and ministers are competent to solem-
nize marriage only in those places where they are
authorized to keep registers of civil status, because
elsewhere they have not that authority, and, conse-

quently, priests, rectors and ministers can only sol-
enmize marriage where they are authorized to keep
registers of civil status. Then we come to article 63
of the Code.

I desire to point out to your Lordships that the
canous of construction which my learned friend, Mr.
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1912 Lafleur, would apply to the interpretation of article

IN RE 129 cannot apply because they omit material provi-
MARRIAGE

LAWS. sions which require to be applied in the construction
of this particular law. We have article 53b and my
learned friend, Mr. Lafleur, practically admitted that
he could not say what officers it applied to. Now,
I say, that by article 63 and as a general rule mar-
riage must be solemnized at the place of domicile of
one or other of the parties, but here is an article which
requires construction. This law is not so clear as has
been stated. Article 63 says:-

"63. The marriage is solemnized at the place of
the domicile of one or other of the parties. If solem-
nized elsewhere, the person officiating is obliged to
verify and ascertain the identity of the parties."

My learned friend, Mr. Lafleur, says that mar-
riage can be celebrated anywhere, and consequently
the first part of article 63 is useless. I say that the
first part of article 63 lays down the general rule, and
that the reference to marriage being celebrated else-
where in the second part of the paragraph refers to
exceptional cases. But it is evident that, between us,
article 63 must be construed and consequently we
have an indication which I submit to your Lordships
as having, in my humble opinion, .very great force.
Therefore, this article requires construction, and I
will shew your Lordships that article 129 requires
construction, when combined, as it must be combined,
with another article of the Code. Article 63 indi-
cates that, as a general rule, marriage must - I use
the word must - be solemnized at the place of domi-
cile of one or other of the parties. I have been at
some pains to verify this, and I have referred to the
authorities cited by the codifiers, but have derived
no light from that.

198



VOL. XLVI.1 SUPREME COURT OF CANADA.

Article 63 says that the marriage is solemnized 1912

at. the domicile of one or other of the parties, but ac- IN RE
MARRIAGEcording to the old law, as laid down by Pothier, the LAWS.

marriage should be celebrated where the bride lives,
but with the permission of the parish priest of the
domicile of the bride the marriage could be celebrated
at the domicile of the husband. That is what was laid
down. But, under article 63, the marriage could be
solemnized in the place of the domicile of either party.

The second part of the article says:-
"If solemnized elsewhere the person officiating

is obliged to verify and ascertain the identity of the
parties."

I think we can help ourselves in construing that
portion of article 63 by reference to article 132 which
uses practically the same phraseology. Article 132
of the Civil Code says:-

"132. If their last domicile be out of Lower Can-
ada, and the publications have not been made there,
the officer who, in that case, solemnizes the mar-
riage is bound to ascertain that there is no legal im-
pediment between the parties."

Your Lordsliips will notice that the language of
the two is very similar. In article 63 it is stated that
if solemnized elsewhere the person officiating is ob-
liged to verify and ascertain the identity of the par-
ties, and in article 132 it is said that the officer who
solemnizes the marriage is bound to ascertain if there
is no legal impediment between the parties. I would
take the case mentioned in article 132 as being one
of the exceptional cases to which the latter part of
article 63 refers. There is another case in point.
*Under canon law, it was a vexed question as to where
vagrants, who had no domicile at all, could be mar-
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1912 ried. It was conceded that they could marry, but the
IN RE question arose as to whether they should go to the

MARRIAGE
LAws. parish priest of their domicile of origin and there be

married. The decision of the canonists was, and it
was laid down authoritatively by the commission of
cardinals entrusted with the construction of the de-
crees of the Council of Trent, that they could marry
anywhere, but before marrying them the priest was
bound to ask the permission of the ordinary, that is
to say, of the bishop, and also to make an inquiry in
order to discover whether there was any impediment
between the parties. I would refer your Lordships,
on this question of the marriage of vagrants, to
Esmein, Le Marriage en Droit Canonique. I submit
to your Lordships that this case of vagrants is one of
the things to which the exception in article 63 would
apply. I know of no other case and I would say that
outside of these exceptional cases, unless you deprive
of any effect the first part of article 63, marriage
must be celebrated at the place of residence of one of
the parties.

With regard to Roman Catholics, "place of resi-
dence" undoubtedly it is the parish; with regard to.
other religions I am possibly not sufficiently informed
to state. Article 63 was considered by this court and
by the Privy Council in the case of Wadsworth v.
Maci)iullen(1) and as I understand the decision it
was stated that article 63 referred to residence and
not necessarily to domicile.

I am not prepared to say with regard to other re-
ligious congregations, but I believe in the case of the
Anglican Church there is a parochial organization.
I am not aware whether a parochial organization,

(1) 14 App. Cas. 631.
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that is to say, a distinct territory, exists for the mini- 1912

sters of other religions, but in the statutes which we N RE

have printed, there is some reference to a "circuit." MARRIAGE
LAWS.

There is article 133 which reads:-
"133. If the parties, or either of them, be, in so

far as regards this marriage, under the authority of
others, the banns must also be published at the place
of domicile of those under whose power such parties
are."

The point I am making, and from which I have
somewhat wandered, is, that article 63 lays down the
general rule and that in consequence of this rule
article 129 must receive no limitation, and as it would
only apply to the priest, rector or the minister of the
domicile of the parties, no other could, without the
permission of the parish priest or rector of the par-
ties, solemnize marriage either at the domicile of the
parties, because they are not there authorized to keep
registers of civil status, or elsewhere, because, as a
rule the marriage must be solemnized at the domicile
of the parties. Consequently, I say we have no limit-
ation to the terms of article 129. There is another
article of the Code, which I think your Lordships
should consider in connection with the construction
of article 129. I refer to the second paragraph of
article 44. Article 129, as we know, authorizes
priests, rectors, ministers and other officers, author-

ized by law to keep registers of acts of civil status as
competent to solemnize marriage, and the second
paragraph of article 44 says:-

"In the case of Roman Catholic churches, private
chapels or missions, they are kept by any priest auth-
orized by competent ecclesiastical aut'ority to cele-
brate marriages or administer baptism and perform
the rites of burial."

201



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 On the one hand, according to article 129, priests
IN RE who are authorized by law to keep registers of acts of

MARRIAGE
LAws. civil status are competent to solemnize marriage; on

the other hand, by the second paragraph of article 44,
Roman Catholic priests who are authorized by com-
petent ecclesiastical authority to celebrate marriage
are authorized to keep registers. The juxtaposition
of the two articles shews this: that because priests
are authorized by competent ecclesiastical authority
to solemnize marriage, they are by the civil law auth-
orized to keep registers, and'because they are author-
ized to keep registers according to article 129 they
are declared competent to solemnize marriage. I sub-
mit to your Lordships tha, these two articles must be
considered together, and it is perfectly obvious, that
in view of these articles the wide construction claimed
for article 129 is impossible with regard to Roman
Catholic priests. My learned friend states in his fac-
tum that there is no distinction between Roman Cath-
olics and non-Catholics in article 129, whereas he
concedes a sharp distinction between Roman Cath-
olics and other religions under articles 42, 43, and 44.
But I take it, my Lords, that so far as Roman Cath-
olics are concerned, articles 129 and 44 must be read
together. I am referring to what my learned friend
says in his factum. He says:-

"Articles 128 and 129 are in sharp contrast in
this respect to articles 44, 49, 53a, 59a, which refer ex-
pressly to the Roman Catholic church and distinguish
between its priests or members and those of other re-
ligions."

My point is that, so far as the Roman Catholics
are concerned, articles 128 and 129 and 44 must be
read together, because article 129 says that all priests
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who are authorized by law to keep registers of acts 1912

of civil status are competent to celebrate marriage IN BE
MARRIAGE

and, when we inquire who are the priests who are LAWS.

authorized by law to keep registers of acts of civil
status, we find the answer in the second paragraph
of article 44, that they are those priests who are auth-
orized by the competent religious authorities to sol-
emnize marriage. Consequently, I submit that the
title of the priest is the authorization given him by
the bishop. I am referring to nothing else now than
the provisions of the Civil Code, and it is because he
is authorized by the bishop to solemnize marriage
that he is authorized by the law to keep registers,
and it is because he is authorized to keep registers
that he is declared competent to solemnize marriage.
It is not claimed to give him the power, it is said
he is competent to solemnize marriage, and, conse-
quently, I say that the title of the priest is the auth-
orization of the competent ecclesiastical authority, so
that in the final analysis, according to these articles
of the Civil Code, the priest derives his authority,
his right to solemnize marriage, from the authoriza-
tion of the bishop. If there is any other construction
that could be placed on the construction of these
articles of the Code, I would be happy to hear it from
my learned friend. I see no escaping from my con-
tention and I would submit that it was done deliber-
ately. There was never a doubt, I am speaking per-
fectly frankly, before the decision in Delpit v. (dtd
(1), that Roman Catholics could only be married
before their own parish priest. My learned friend
has referred to the case of Burn v. Fontaine(2), but

(1) Q.R. 20 S.C. 338. (2) 15 L.C. Jur. 144; 3 R.L.
516; 4 R.L. 163.
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1912 that is not a case in point because in that case there
IN RE was no action to set aside the marriage. It was pre-

MARRIAGE
LAws. tended that the first marriage was null ipso facto

and that a second marriage had been contracted, and
the wife- I am speaking from memory, but it is to
be found in Revue Lgale vol. 4, - the wife claimed
marital rights or alimony or something of that kind,
and it was alleged that one of the marriages, I think
the first, was an absolute nullity. The natural position
is that the court would not assume the marriage to be
null, in the absence of any action taken to set it
aside. That case was merely an application of the
doctrine of the presumption of the validity of the
marriage until the marriage was set aside. As I have
said, there never was a doubt before the decision in
Delpit v. O6 (1), As to what the law of the Province
of Quebec was. It is conceded by Mr. Justice Jett6,
Laramde v. Evans(2) ; Justice Papineau had, in that
very same case, decided the same thing on demur-
rer(3). There never had been any question before.

It was argued in the case of Laramde v. Evans(2)
that the marriage was good. To be perfectly frank I
should say that one of the earliest commentators on
the Code expressed the opinion that, under article
129, such marriages could be celebrated, but Mr. Jus-
tice Loranger, in his treatise on the civil law, and
Sir Frangois Langelier, in his course of lectures at
Laval University, which have been published, agree
that marriages of Roman Catholics must necessarily
be celebrated before their parish priest. I was say-
ing that I considered the words used in article 44
were used advisedly. It was never doubted in the
Province of Quebec that the authority to solemnize

(1) Q.R. 20 S.C. 338. (2) 25 L.C. Jur. 261.

(3) 24 L.C. Jur. 235.
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marriage, quoad Catholics and quoad a Roman Cath- 1912

olic priest, came from the church, and that it was a IN RE
.MARRIAGE

part of the jurisdiction which he received from his LAWS.

superior. We find this idea stated in article 44. My
argument on this would be extremely simple: author-
ization of the bishop, I submit, is the title of a priest
to solemnize marriage. This authorization is neces-
sarily restricted to people of the same communion as
the Roman Catholic priests, that is to Roman Cath-
olics. If it were held, under article 129, that the com-
petency of these ministers and rectors extended to
all marriages, without any distinction, then the
power and authority of the non-Catholic priests
would be wider than those of the Catholic priests, and
that would be contrary to the principle of equality.
I take it that article 129 applies to the religious be-
lief, in so far as the Roman Catholic clergy are con-
cerned, and, to my mind, it would be extremely diffi-
cult to otherwise satisfactorily construe article 129
with the second paragraph of article 44.

I think, that it is also possible to discover the true
meaning of article 129 by reference to some other
provisions of the law. I would direct your Lordships'
attention to the provision concerning opposition to
marriage. I may say generally that the chief object
of the law in enacting articles 128 and 129 was to
secure the publicity of marriage and to prevent clan-
destine marriages. This was, of course, a considera-
tion of public order, and, consequently, they provided
for a procedure for the taking out of oppositions to
marriage. I do not know that there is a similar pro-
cedure in the English law, but in accordance with
our law a marriage might be prevented by reason of
an opposition. For instance, the father or the mother
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1912 or the tutor or a prior consort of one of the parties,
IN RE in order to prevent a marriage which would be null

MARRIAGE
LAws, according to law, might take proceedings. Some con-

struction must be put on article 129 to meet the pro-
visions of the law concerning opposition to marriage.
For instance, when an opposition is taken out by
article 1107 of the Code of Procedure, it must be
served upon the functionary called upon to celebrate
the marriage; by article 1109 of the same code ser-
vice of nonsuit of the opposition must be made upon
the person called upon to solemnize the marriage.
Article 61 of the Civil Code requires that the dis-
allowance of the opposition be notified to the officer
charged with the solemnization of the marriage. My
ar(ument is that there must be some officer, some
priest or minister, who, in the intendment of the
legislature, is charged with the solemnization of mar-
riage. Take the case of a marriage about to be cele-
brated in the City of Montreal where there are pro-
bably fifty Roman Catholic parishes including the
suburbs, and perhaps three times that number of non-
Catholic congregations. A marriage is about to take
place and that marriage may be stayed by means of
an opposition. The law requires that the opposition
to marriage be served on the officer charged with the
solemnization of the marriage. It seems to me ob-
vious that there must be some particular officer be-
fore whom the marriage must be celebrated or other-
wise effect could not be given with respect to these
provisions as to opposition. There is another import-
ant article, article 65 of the Civil Code which states
what the acts of marriage must contain. That article,
65, sets forth that the act of marriage must set forth
that there has been no opposition or that any opposi-
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tion there may have been has been disallowed. How 1912

could a priest or minister make this entry that there IN RE

had been no opposition to this marriage unless he is MARRIAGE
LAWS.

the only person on whom such an opposition could be -

served. I know the point taken by MIr. Lafleur in his
argument, and it is that under article 65 of the Civil
Code there is no requirement or mention of the re-
ligious faith of the parties to be married. He says
that, if the competence of the officer solemnizing the
marriage depends in any way upon the religious faith
of the parties, it is most extraordinary that mention
of the religious faith of the parties is not required in
the act of marriage. My submission is, and it is a
complete answer, that all that is required in the act
of marriage is the mention of those facts which go to
make out the status of the married people, such as
their names, the day on which the marriage was sol-
emnized, whether they are of age or minors, whether
they were married after publication of banns, whether
with a dispensation or license and whether it was
with the consent of their father or mother, tutor or
curator, or with the advice of a family council when
such consent or advice is required, the names of the
witnesses, and whether they are related or allied to
the parties, and if so on which side and in what de-
gree. Finally, it must be stated in the act of mar-
riage, that there has been no opposition, or that, if
there has been any opposition instituted, it has been
disallowed. All these facts go to make up the status
of the parties. There is nothing in the act of mar-
riage referring to the competence of the person sol-
emnizing the marriage. It is not necessary, at least
article 65 does not require, that his name should be
given; it merely states that he will sign. All the facts
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1912 mentioned in this act of marriage are facts which go

IN BE to make out the status of the parties as married
BMAR E people, and certain facts relating to the witnesses

- and to the consent of the parents or guardians in
case these parties be minors. But my submission is,
that the law evidently contemplated that there should
be one special officer or priest or minister, out of per-
haps many thousands, who is called upon to celebrate
the marriage. I think that is most important from
the point of view of the construction of article 129, be-
cause the argument of my learned friend, Mr. Lafleur,
if it has any force, would shew that a person could be
validly married anywhere in the Province of Quebec,
from Vaudreuil on one side to Gasp6 on the other.
For instance, a minor might go to any one of the
hundreds of clergy in the City of Montreal and pro-
duce a marriage license and be married without there
being any means of preventing the marriage. Now,
the law provides a means for preventing such a mar-
riage, and says that the opposition which is taken
must be served upon the person who is called upon,
or charged, with the solemnization of the marriage.
I say, therefore, that there must be, in article 129,
one out of many thousands, who alone is competent
to solemnize marriage.

I have said that in my humble opinion, the pro-
visions respecting opposition to marriage shew the
construction which must be placed on article 129. I
would say the same as to the banns of marriage. By
article 130 banns are directed to be published in the
church to which the parties belong and article 57
states that the officer who is to perform the marriage
must be furnished with a certificate establishing that
the publication of banns required by law has been
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duly made, unless he has published them himself. 1912

,What would be the object of publishing banns in a IN RE
MARRIAGE

church to which the parties belonged if the marriage LAWS.

could be celebrated one hundred miles away ? Why,
the object of the law would be absolutely defeated.
I submit, with confidence, that taking into considera-
tion nothing outside the provisions of these two
titles, - "Of Acts of Civil Status" and "Of Mar-
riage," - the limitation for which I am contending
must necessarily be placed on article 129 so far as
the Roman Catholics are concerned.

I will now take up the second question which I
propose to discuss; and first, as to the prior state of
the law. I think it is very material on this question
to refer to the prior state of the law, and I wish to
say a few words on the statute of 1795, 35 George III.
ch. 4. The title of that Act is:-

"An Act to establish the forms of registers of bap-
tisms, marriages and burials, to confirm and make
valid in law the register of the Protestant congrega-
tion of Christ Church, Montreal, and others which
may have been informally kept, and to afford the
means of remedying omissions in former registers."

If your Lordships will look at section 10 of the
Act, there is a reference to a petition which had been
presented to the House of Assembly from the church-
wardens:-

"From the Church Wardens and Vestry of the Pro-
testant congregation of Christ Church, Montreal,
praying the interposition of the Legislature to legal-
ize the register of baptisms, marriages and burials
of the said congregation, which have not been kept
agreeable to the rules and forms prescribed by the law
of this province, and which, etc."

209



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 Through the courtesy of Dr. Roy of the Dominion
IN RE Archives, I have been able to find the text of that peti-

MARRIAGE:
LAWS. tion which I think should be made a part of my argu-

ment. I will cite from the Journal of the -House of
Assembly of Lower Canada, from the 11th of Novem-
ber, 1793, to the 31st of May, 1794, both being inclu-
sive. It is published in Quebec by order of the House
of Assembly in the year 1794. At page 62 - the text
is in the two languages, French on one side and
English on the other - at the foot of the page I find
the following:-

"The petition of the Church Wardens and Vestry of
the Protestant congregation of Christ Church, Mon-
treal, was presented to the House by Mr. Richardson
and read in both languages, setting forth that the
keeping, depositing and preserving in regular and due
form and due manner registers of baptisms, marriages
and burials, in their parish, most essentially concerns
the rights of families and of individuals and that the
not keeping and depositing of registers of baptisms,
marriages and burials of the Protestant congregation
of Christ Church, Montreal, according to the rules
prescribed by the law of this province since the first
day of May which was in the year of our Lord, 1775,
unless provided against and remedied, may be at-
tended with the greatest prejudice to the rights of the
families and individuals of the said congregation.
And, therefore, praying that leave may be granted to
bring in a bill for legalizing the register of baptisms,
marriages and burials of the said congregation of
Christ Church, Montreal, and for the better keeping,
depositing, and preserving the same hereafter.

"The House was then moved by Mr. Richardson,
seconded by Mr. Frobisher, and it was resolved that
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the petition of the Church Wardens and Vestry of the 1912

Protestant congregation of Christ Church, Montreal, IN RE
MARRIACE

be referred to the consideration of a committee of LAWS.

three members, two whereof shall form a quorum, to
examine the matter thereof and report the same as it
shall appear to them to the House, with power to
meet and to adjourn to such time and place necessary
and to send for persons, papers and records.

"Mr. Richardson also moved the House, seconded
by Mr. de Rocheblave, that he be exempt from being
nominated on the said committee as he will not be pre-
sent at Montreal when the information necessary will
most probably be taken, which, upon the question
being put, passed unanimously, and Mr. Richardson
was accordingly excused by the House from being on
the said committee.

"Ordered that Messrs. McGill, Frobisher, McBeath
do compose said committee."

And I find at page 220 of the same volume the
report of the committee:-

"Mr. McGill, chairman of the committee, to whom
the petition of the Protestant congregation of Christ
Church, Montreal, relative to the method of keeping
the register of baptisms, marriages and burials of His
Majesty's British subjects of the City of Montreal,
was submitted, reported that the committee had ex-
amined and inquired into the allegations of the said
petition and had directed him to report their proceed-
ings therein, which he was ready to do when the House
should be pleased to receive the same. Ordered that
the report be now received."

And he read the report in his place and afterwards
delivered the same in at the clerk's table where it was

14%
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MARRIAGE
LAWS. "The committee met at Montreal on Friday,

the 10th day of January last. The Reverend Dr. De-
lisle and Mr. Tunstall, assistant clergymen attended,
also Messrs. Antill, Davidson, Hughes, Edwards, Fin-
ley and Winter, church wardens or parishioners. Dr.
Delisle produced the book entitled 'Copy of the Re-
gister of the Protestants of Montreal, made by me,
David Chabrand Delisle, Rector of the Parish and
Chaplain of the Garrison, on the 31st December, 1763,'
and informed the committee that he had made up that
register from notes and memorandum occasionally
taken by himself and the parish clerks who had been
employed in that office; and that he had not in his
possession nor did he know of any other register that
had been kept by any Protestant clergyman of Mon-
treal preceding his arrival in this country in 1766.
The committee then proceeded to peruse and consider
the copy of the register which they found to contain
a list or register of christenings, marriages and burials
in the following order:-

"Marriages.

"They begin 22nd November, 1766, and end in
1793, and a copy of the register contains a list of mar-
riages celebrated by the Reverend Dr. Delisle and Mr.
Tunstall during that time, the names of the parties
married, but the avocations or places of abode not
being inserted, or of the witnesses who were present.
The better to judge thereof the committee esteemed
it proper to subjoin a copy of the first and last entries
of marriages as a sufficient specimen of the whole.

"1. 1766. Mr. Peter Paul Souberiau and Miss
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Catherine F61icit Chaumont were married by pub- 1912

lication on the 20th November. IN RE
MARRIAGE

"Last. 1793. 22nd December, Mr. John Turner LAWS.

and Mrs. Mary Knowles, widow, were married by
license.

"Christenings.

"The register of christenings is perhaps more regu-
lar as it appears that when there were sponsors their
names are inserted. The first is in 1766 without
sponsors; the second is of the same year and with
sponsors in the following manner:-

1. Ann, daughter of Mr. Lawrence and Mrs.
Jemima Ermatinger, born 16th October, baptized 5th
November; sponsors, Mr. Horace Oakes, Miss Moore
Oakes, Miss Margaret Oakes.

"The last is as follows in 1793: Abagail, daughter
of Samuel and Mary Brown, born 25th October and
baptized 8th of November.

"Burials.

"The first appears to have been in 1767 and is en-
tered in the following words:-

"Isabella Holmes, died 24th of May and was
buried the 25th.

"The last is in 1793: Margaret Wraser, died the
4th of December and was buried the 5th. And there is
no mention of the parents or other relations or places
of abode.

"The committee esteem it proper to add that they
desired the vestry men and parishioners who are pre-
sent at the perusal of the copy of the register to
examine it and see whether in their recollections there
had been christened, married or buried any persons

213



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 whose names were not therein inserted; Major James
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MARRIAGE
LAWS. less than three persons in his own family had been

omitted, namely, his sons Charles and William and his
grandson James Walker; froi that circumstance it is
inferred that an omission as well as of marriages
and burials as of christenings.

"Upon the whole your committee is of opinion that
it is with reason the petition referred to states that
the register of baptisms, marriages and burials of the
Protestant congregation of Christ Church, Montreal,
have not hitherto been kept in the manner prescribed
by the law of this province, which may be attended
with great prejudice to the right of families and in-
dividuals. The committee conceive it their duty to

observe that they have reason to believe that marri-

ages, baptisms and burials have been solemnized by
other Protestant ministers as well, Episcopalian, and
Presbyterians, at other parts of the province without
any register whatever having been kept of them. Your
committee, therefore, submit whether a law to remedy
these and such other like defects should not be passed
as soon as convenient, that the mind of His Majesty's
Protestant subjects and others their relations may be
quieted and a mode pointed out for the due and legal
keeping and registering of all baptisms, marriages
and burials of His Majesty's Protestant subjects in
the future."

The point I desire to make from that is this: The
question was put by one of your Lordships this morning
to my learned friend 11r. Lafleur, as to what was the
law as to the solemnization of marriages in keeping
the registers before 1795. Your Lordships will see by
section 10 of the Act referring to the petition T have

214



VOL. XLVI.] SUPREME COURT OF CANADA.

just read, it is stated that these registers at Christ 1912

Church, Montreal, had not been kept agreeable to the I -E
rules and forms prescribed by the law of the province. MARRIAGE

At the end of the same section, it is provided that a -

copy be made of this register and that it be compared
by a judge of the Court of Queen's Bench at Mon-
treal, that the copy, therefore, shall have the same

force and effect to all intents and purposes as if the
same had been kept in accordance with the rules and
forms prescribed by the law of the province.

Section 11 of this Act is also material. It says:-

"11. And whereas there may be other registers
which have been kept in this province, not strictly
agreeable to the rules and forms prescribed by law;
and be it further enacted by the authority aforesaid,
that any register of baptisms, marriages and burials
which has been informally kept and not deposited as
the law directs before the commencement of this Act,
by any rector, curate, vicar or other priest or minister
of any parish or of any Protestant church or con-
gregation, and which before the expiration of five
years after the passing of this Act, shall be presented
along with an exact duplicate or transcript thereof to
one of His Majesty's Justices of the Court of King's
Bench, or provincial judge of the district wherein such
register was kept, in order that the original and the
duplicate or transcript thereof may be by him, the
said justice or judge, compared, certified and signed.
And notwithstanding any defect in point of form or
otherwise regarding such register, duplicate or tran-
script, the same shall severally be received as evidence
in all courts of justice of the truth of the entries
therein contained, according to the true intent and
meaning thereof, and shall have the same force and
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MARRIAGE
LAWS, by the laws of this province."

Then, by section 15 of that Act it is further en-
acted:-

"15. And be it further enacted by the authority
aforesaid, that so much of the twentieth title of an
ordinance passed by his most Christian Majesty, in
the month of April, in the year one thousand six
hundred and sixty-seven, and of a declaration of his
most Christian Majesty of the ninth of April, one
thousand seven hundred and thirty-six, which relates
to the form and manner in which the registers of
baptisms, marriages and burials are to be numbered,
authenticated or paraph6, kept and deposited, and
the penalties thereby imposed on persons refusing or
neglecting to conform to the provisions of said ordin-
ance and declaration, are hereby repealed, so far as
relates to the said registers only."

My submission is that prior to 1795 the law of the
province was the old ordinance of France, and, so far
as the registers are concerned, more particularly the
20th title of the ordinance of 1667 and the declara-
tion of the month of April, 1736. That is clearly
shewn by the statute of 1795 to have been considered
as the law of the province.

The question of instructions to the Governor is a
rather complicated question to discuss, but your Lord-
ships have read the instructions contained in the
books of Drs. Shortt and Doughty and you will have
noticed that there were public instructions and secret
instructions. I may refer generally to the report from
the pen of Chief Justice Hey, which is published in
the appendix to the first volume of the Lower Canada
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the 2nd of October, 1763, the famous proclamation of I -E
George III. was issued by virtue of which it was MARRIAGE

LAws.

claimed that English law has been introduced into the -

Province of Quebec. Governor Murray acting by
virtue of certain instructions - my impression is that
they were not the public instructions, but secret or
confidential instructions- passed two ordinances
which are referred to in the "Quebec Act." These or-
dinances purported to introduce the English common
law into the Province of Quebec. They are discussed
at length in the report of Chief Justice Hey to which
I have referred, and they are also discussed and the
whole question most exhaustively treated in the
opinion of Chief Justice Lafontaine in the case of
Vilcox v. TVilcoz(1). The point taken as to the pro-

clanation of 1763 was that it did not introduce, pro-
prio vigore, the English law into Canada, but provided
means by which it might be gradually introduced by
means of a legislature to be summoned and which
legislature was never summoned. The point as to the
ordinances of Governor Murray was that they were
beyond his power, that he could not by his own auth-
ority introduce the English law into the Province of
Quebec.

The provisions of the old French ordonnances refer
to the solemnization of marriages by the proper cur6.
Now, with all due deference, I would say it is possible
that these provisions may have been construed as
being applicable in the case of Anglican clergymen
and Roman Catholic clergymen. This is a subject
with which I am not absolutely familiar and I speak
with hesitancy. I take it that the same parochical

(1) 8 L.C.R. 34.
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MIARRIAGE
LAWS. law requiring the solemnization of marriage by the

parish priest could be applied in the case of the
Anglican Church the same as in the case of the Roman
Catholic Church. I say -that, with hesitancy, because
so far as I am aware there is nothing absolutely con-
clusive as to the authority on which marriages were
solemnized by the Anglican community prior to the
Act of 1795. My learned friend, Mr. Lafleur, has
stated that there is no statutory authority authorizing
the solemnization of marriages by ministers of the
Church of England prior to the Civil Code.

Section 16 of the Consolidated Statutes of Lower
Canada, for the year 1860, which is a consolidation of
35 Geo. III., reads in this way-

"16. The Protestant churches or congregations
.intended in the first section of this Act, are all
churches and congregations in communion with the
United Church of England and Ireland, or with the
Church of Scotland, and all regularly ordained priests
and ministers of either of the said churches have had
and shall have authority validly to solemnize marriage
in Lower Canada, and are and shall be subject to all
the provisions of this Act."

Quoad the Roman Catholic Church there never has
been provision by legislation prior to the Civil Code
which could be construed at conferring on priests the
authority to solemnize marriage. I take it as an in-
controvertible truth that the provisions of the old
ordonnances of the French Kings, which were in force
in the Province of Quebec, were preserved in operation
under section 2 of the "Quebec Act," and that con-
tinned to the Civil Code and there was no necessity
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for any provision in the laws of Lower Canada author- 1912

izing the Roman Catholic priest to solemnize marriage. IN RE
MARRIAGE

As to the Anglican Church any authority its min- LAWS.

isters had to solemnize marriage would be an author-
ity derived from the old French law which continued
to be in force. At all events that would strike me as
the better view. That will come up more particularly
under what I may describe as the question of repug-
nancy, which in two words is this - it is referred to
in my learned friend's factum and is somewhat exten-
sively treated of in the judgment of Mr. Justice Archi-
bald in the case of Delpit v. O6te(1)- and it is, that
these provisions for marriage were repugnant to the
ideas and principles of the victors and, consequently,
did not remain in operation after the conquest. I sub-
mit it as an unquestionable fact that the whole body of
the French civil law, including these ordonnances, was
maintained in force in the Province of Quebec after
the conquest, that at no time did the English common
law have any effect in the Province of Quebec, and
that it is possible to construe these ordonnances as con-
ferring sufficient official authority to any parish priest
to solemnize marriage. That, however, is a question
that I discuss with a great deal of deference. It may
be that authority was assumed by the ministers of
the Anglican Church; it may be, as I thought my
learned friend suggested, that they assumed they had
authority under the law in "Lord Hardwicke's Act."
But I would say this: that undoubtedly the whole
body of the civil law was in force, and my submission
is that there is nothing therein that could be con-
sidered repugnant. The question of repugnancy is an
absolutely new one; it was never suggested at any

(1) Q.R. 20 S.C. 338.
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IN BE pugnant and would have been abrogated by the effect
MARRIAGE of the conquest.

LAWS.

- The subsequent special laws I will ask your Lord-
ships briefly to look at, because it is contended by my
learned friend, Mr. Lafleur, that they conferred a
general authority to solemnize marriage. They were
all special laws; they were adopted to come to the re-
lief of certain congregations. I would submit that all
these laws which were enacted after the statute of
1795 with respect to different religious communities
are merely special laws and do not confer any auth-
ority to the ministers outside of their own congrega-
tions. I submit that as the proper construction of
these laws.

Your Lordships will observe section 17, of chapter
20, C.S.L.C.:-

"17. This Act extends also to the several religious
communities and denominations in Lower Canada,
mentioned in this section, and to the priests or min-
isters thereof, who may validly solemnize marriage,
and may obtain and keep registers under this Act, sub-
ject to the provisions of the Acts mentioned with re-
ference to each of them respectively, and to all the re-
quirements, penalties and provisions of this Act, as if
the said communities and denominations were named
in the first section of this Act, that is to say:" (Here
the communities, etc., are enumerated.)

Your Lordships will see, therefore, that the Act
refers to each special statute in which authority is
given. Going back to these statutes, if your Lord-
ships will look at 1st Wm. IV. ch. 56 (L.C.), an Act
intituled "An Act to afford relief to a certain Religi-
ous Congregation at Montreal denominated Presbyter-
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ians," the sixth line of which says that they are auth- 1912

orized to solemnize and register all such marriages, IN RE
MARRIAGE

baptisms and burials as may be performed or take LAWS.

place under the ministry of such minister or clergy-
man. The words "under the ministry" I submit re-
fer to the ministry exercised in regard to his own
congregation, because the petition they forwarded to
the legislature was:-

"That the Reverend George W. Perkins, their pre-
sent minister, or the person who hereafter may have
the pastoral charge of the congregation to which they
belong, should be duly authorized to solemnize inarri-
ages, administer baptism and inter the dead, and to
keep registers authenticated in due form of law for
that purpose."

The minister is authorized to keep registers of
marriages, baptisms and burials which may be per-
formed or take place under his ministry. Your
Lordships will find practically identical language in
the other statutes. In 3 Vm. IV. ch. 27, which en-
ables the regularly ordained minister of the United
Association Synod of the Secession Church of Scot-
land, to keep authenticated registers, this is the lan-
guage:-

"It shall be lawful for every regularly ordained
minister of the United Association Synod of the Seces-
sion Church of Scotland, having a permanent and
fixed congregation, to obtain, have and keep * * *

registers duly authenticated according to law, of all
such marriages, baptisms and burials as may be per-
formed or take place under the ministry of such min-
ister or clergyman."

I make the point that in each of these particular
statutes authority is given of a limited nature. The
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LAS. burials under the ministry of the minister and I sub-
mit the whole effect of the statute is that it never was

conceived that any authority was given to these minis-

ters outside of their own church so far as it might
affect the rights of other denominations. Your Lord-
ships will find by verification that that is the effect of
the statute. I have stated that with respect to one
statute and I can state it with respect to all. -

Well now, I come to consider the objections which
have been taken to the construction which I have put
on article 129. There is an objection which is founded
on the second paragraphs of article 129. It is stated,
in the first place, that recognizing that the Roman
Catholic priests could only celebrate the marriage of
their own co-religionists would be to recognize special

privileges in the Roman Catholic Church. I respec-
tively submit that that would not be the effect. At all
events, to my mind, it would not be a serious argument
and I need not do more than mention that objection.
The second argument which is of more technical
nature is founded on the second paragraph of article
129, which says that none of the officers thus author-
ized can be compelled to solemnize a marriage to which
impediment exists according to the doctrine and belief
of his religion and the discipline of the church to
which he belongs. The objection is that this provision
would be senseless if Roman Catholic priests could
only marry their own parishioners. Mr. Justice Archi-

bald states that it would be of no use because then a
person against whose marriage an impediment existed
could go to another church where such an impediment
was not recognized. I think the effect of the second
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paragraph of article 129 favours the view that Roman 1912

Catholics can only be married before their own priests, IN RE

because it is stated that none of the officers thus MARRIAGE
LAWS.

authorized can be compelled to solemnize a marriage
to which any impediment exists. My best submission
would be that this recognizes an impediment accord-
ing to the religious belief of the church to which both
the parish priest and the parties belong. To my mind,
it does not favour the view that Roman Catholic
priests have not exclusive authority quoad their par-
ishioners. On the contrary, if there is no impediment,
then surely, under the construction of the second para-
graph of 129, the celebration of the marriage can be
completed. If there is an impediment, then the law
recognizes that impediment because it provides that
the priest cannot be compelled to solemnize the mar-
riaoe. I submit that that is the clear and true mean-
ing of the second paragraph of article 129. It does
not go to the length of saying that then somebody
else could celebrate the marriage, because if there is
an impediment to the marriage I would submit that
it cannot be solemnized by anybody. If there is no
impediment then the Roman Catholic priest could be
compelled to solemnize it. It seems to me that that is
a perfect answer to my learned friend's argument,
which is founded on the second paragraph of article
129.

Another objection is founded upon the question
of marriage licenses. Marriage licenses are issued by
officers appointed, in the Province of Quebec, by the
Lieutenant-Governor, and the whole object of the mar-
riage license is to dispense with the publication of
banns. The granting of marriage licenses in the Pro-
vince of Quebec is left to certain persons who are ap-
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holders to the extent of $800, stating that no impedi-
ment exists to prevent the marriage. The whole object
of the marriage license is to dispense with the publica-
tion of banns. The Roman Catholic bishop, on the
one hand, and the Crown on the other, can both dis-
pense with the publication of banns. The Roman
Catholic permission is called a "dispensation"; the
permission of the Lieutenant-Governor is called a
"marriage license," but, the dispensation either of the
bishop or the license of the Lieutenant-Governor
cannot affect the solemnization of the marriage; in
other words, the license does not confer the authority
on the officer solemnizing the marriage and, if there
be an impediment, the marriage license will not save
the marriage from being declared non-existent. Con-
sequently, no sound objection, to my mind, can be
founded upon this. But I think there is a distinction

made here, the effect of which is significant. The dis-
tinction is made between marriages of Roman Catho-
lics and of non-Roman Catholics. As to non-Catholics
a license can be obtained; as to Roman Catholics the
dispensation is required before the publication of
banns can be omitted. But, the license of the Crown
cannot relieve the Roman Catholic priest from the
necessity of publishing banns any more than the dis-
pensation of the Roman Catholic bishop can relieve the
Protestant clergyman from liability from the solemn-
izing of a marriage without the publication of banns.
I take it that'no argument of my learned friend can be
founded on this, and I submit that it shews a distinc-
tion between marriages between Roman Catholics and
non-Catholics.
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this branch of the subject and it is this: Assuming IN RE
MARIAGE

that a marriage between Roman Catholics must be LAWS.

celebrated before a Roman Catholic priest; - what is
the effect of the solemnization of a marriage between
two Roman Catholics before a non-Catholic priest? In
answer to this, my submission is, that the marriage is
non-existent and that there is no valid marriage. The
objection is taken that article 152 of the Civil Code re-
fers to marriages contracted in contravention to
articles 124, 125, 126, and does not mention article
127, to which I will refer in a moment. I take it that
under article 156 such a marriage could be set aside.
Article 156 provides:-

"156. Every marriage which has not been con-
tracted openly, nor solemnized before a competent
officer, may be contested by the parties themselves and
by those who have an existing and actual interest,
saving the right of the court to decide according to
the circumstances."

The saving clause has been referred to by both Mr.
Justice Charbouneau and Mr. Justice Archibald. I
submit that that is taken from the old law. The codi-
fiers, on article 156, refer to Pothier, numbers 361, 362,
and 451. The doctrine of Pothier, in a few words, is,
that a marriage which is not celebrated before the
cur6 of a party is always null, but that in some cases
the courts have been of opinion that the plaintiff was
unw orthy of being heard and that it was presumed
that the priest who had solemnized the marriage had
received permission of the parish priest of the parties.
That I submit is the effect of the saving clause in
article 156. It is taken from Pothier, and Pothier
states that the marriage, not celebrated before the

15
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if the marriage be solemnized before another than the
proper official, the marriage is null.

Now, article 161 is cited and 161 says:-

"161. When the parties are in possesison of the
status and the certificate of their marriage is pro-
duced, they cannot demand the nullity of such act."

That, by all the authorities, is held to refer merely
to the certificate of marriage, that is, to the act of
marriage; but it does not prevent one of the parties
from attacking the marriage itself. It is a mere re-
ference to the act of marriage.

Now, I shall take up very briefly the provisions of
article 127, submitting this point of my case as sub-
sidiary to the first.

I would like to cite as part of my argument and
as bearing on the construction of article 129 the codi-
fier's report on the title of "Marriage," at page 41, the
last paragraph of which reads:-

"With the view of preserving to every one the en-
joyment of his own usages and practices according
to which the celebration of marriage is entrusted to
the ministers of the worship to which he belongs,
several provisions are inserted in this title which,
although new in form, have nevertheless every source
and every cause of existence in the spirit if not in the
letter of our legislation."

They were considered to be new in form, but they
carried out the spirit of the previous legislation. I
also wish to cite to your Lordships an article pub-
lished by the late Mr. Justice Girouard in the Revue
Critique, vol. 3, p. 241. This article is a very exhaus-
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tive treatise on the whole subject and contains valu- 1912

able information, and the learned author construed IN RE
MfARRIAGEarticle 129 as I have done. LAWS.

It seems to me extremely important, in view of
the very great gravity, may I say, of the question sub-
mitted for your Lordships' determination, that I may
insist once more upon the reasons which under-
lie the provisions I have quoted. The object of
the legislature was to secure, so far as it could
be secured by legislation, due publicity of the
marriage. The fundamental article under the title
of ."Marriage" is article 128, which I have referred to
and which states that marriage must be solemnized
openly by a competent officer recognized by law. The
codifier states, and I have cited the reference in the
factum at page 7, that the publicity required by the
former part of article 128 is with a view of hindering
clandestine marriages which are, for reasons, con-
demned by all systems of law, and they add that the
word "openly" has a certain elasticity which makes it
preferable to all others, being susceptible of more or
less extension. It has been used so that it might be
suited to the various interpretations that the various
churches and the different religious congregations of
the province may require of it according to their cus-
tois and usages and the rules peculiar to them upon
which it is not wished in any way to innovate. All
that was wished was to prevent clandestine marriages.

Therefore, a fundamental principle of our law of
marriage is that the marriage must be celebrated
openly, that clandestinity is a radical vice annulling
marriage, and, for the purpose of securing the publi-
city of marriages and the prevention of clandestinity,

15%
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1912 the law provides ample safeguards requiring the pub-
IN RE lishing of banns of marriage in the church to which

MARRIAGE
LAWS. the parties belong. My contention is that the only

way to prevent clandestinity is to secure the celebra-
tion of the marriage in the place where the parties are
known. I do not desire to repeat unnecessarily what
I said yesterday, but, as it is so important, I must say
again that there would be no object in requiring the
publication of the banns in the church to which the
parties belonged if the parties could afterwards go to
.a different part of the province and have their mar-
riage celebrated.

I must put before your Lordships a statement of
the legislation of the Province of Quebec on the sub-
ject, up to the present date. We see every day the
passage of statutes authorizing religious bodies to keep
registers of civil status. Here is a list I compiled
from the year 1900 to the year 1911 and I find there
no less than 15 statutes passed, all declaring that
church bodies shall have the power to keep registers of
acts of civil status. I have here the statute of 1900,
and in that year no less than five of those statutes were
passed by the legislature. They comprise all kinds of
bodies. These are Roumanian Jews and other Hebrew
organizations, the Free Methodist Church of the Pro-
vince of Quebec, the Syrian Church, calling themselves
the Greek Orthodox Church. The following is the
list:-

"List of special statutes passed by the Legislature
of the Province of Quebec since the year 1900 author-
izing religious congregations to keep registers of acts
of civil status.

"1900--Congregation of Roumanian Jews, 'Beth
David,' of Montreal, 63 Vict. ch. 107.
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"1901-Congregation, 'The Chevra Kadiska, of 1912

Montreal,' 1 Edw. VII. ch. 86. IN RE
MARRIAGE

"1901-The Free Methodist Church of the Pro- LAWS.

vince of Quebec, 1 Edw. VII. ch. 87.

"1902-Congregation, 'Beth Hamedrash Haddodol
Chevra Shaas,' 2 Edw. VII. ch. 96.

"1903-Congregation, 'Beth Israel,' 3 Edw. VII.
ch. 114.

"1907-The Congregation, Temple Solomon, of
Montreal, 7 Edw. VII. ch. 120.

"1908-The Congregation, 'Beth Budah,' of Mon-
treal, 8 Edw. VII. ch. 151.,

"1908-The Congregation, 'Bais Israel,' 8 Edw.
VII. ch. 153.

"1909-The Greek Orthodox Church Evangeli-
amos, of Montreal, 9 Edw. VII. ch. 141.

"1910-The Saint Nicholas Syrian Greek Ortho-
dox Church, of Montreal, 1 Geo. V. ch. 99.

"1910-The Syrian Greek Orthodox Church of
Saint Nicholas, of Canada, 1 Geo. V. ch. 10.

"1910-The Congregation, 'Kehal Jeshurin,' 1
Geo. V. ch. 101.

"1910-The Jewish Congregation, 'Beth Israel,' of
Lachine, 1 Geo. V. ch. 102.

"1910-The Jewish Congregation, 'Nusach Hoaari,'
of Montreal, 1 Geo. V. ch. 103.

"1911-The Congregation, 'Chavayria Hall Yis-
rael,' 1 Geo. V., second section, ch. 115."

I know nothing of the circumstances which led
up to the passing of these statutes. I could venture no
opinion which would not be an absolutely rash one
as to how long these people were in the country and
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1912 whether they had suffered under or complained of any
IN RE of the disabilities referred to. But I do know, and

MARRIAGE
LAWS. this is the answer to the contention of my learned

friend, that so soon as anybody went to the Legisla-
ture of the Province of Quebec and asked for these

- powers the powers were granted.

Mr. Lafleur has made an argument, and insisted
on it with much earnestness, that under my construe-
tion of article 129 a lot of people could not lawfully
contract marriage in the Province of Quebec, but I
desire to point out, and this is only secondary to
the object for which I cited the statutes, that when-
ever a religious body desires to get these powers to
keep registers they went to the Legislature of Quebec
and obtained them.

Any argument I have made, based on the fact that
these people obtained these powers from the Legisla-
ture of Quebec, would be in favour of my contention,
and an answer to the objection of my learned friend
that, under my construction of article 129, people
are arriving on our shores every day and that these
immigrants cannot get married. I will take up the
case of persons who belong to no church in a
moment, but what I wish to point out is, and that is
why I cited these statutes; what I wish to emphasize
to the court is that at the present time a-vast number
of bodies have obtained and are obtaining from the
Legislature of the Province of Quebec authority to keep
registers. My argument still is, and I insist on it with
all the earnestness I can bring to bear, that all these
statutes are special statutes, that general powers are
not given, that any powers which these bodies have
are restricted to the persons who belong to these
bodies; that the intention of the legislature was not
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to give them any wider competence than that neces- 1912

sary to register births and celebrate marriages for IN RE
0 31ARRIAGE

people who belong to the bodies themselves. AWS.

(Pursuant to questions from the Bench the learned
counsel discusses the effect of the conquest on the
prior law.)

I rely on the distinction between the public
and the private law. I say the private law re-
mains. The public law is to a certain extent super-
seded and it is certainly superseded so far as it be-
longs to the political branch, but I would cite to your
Lordships, and I will supplement the authorities I
am now citing by others I shall, of course, communi-
cate to M1r. Lafleur; I would cite Salmond on Juris-
prudence.

On the question of the abrogation of the laws con-
cerning religion I will submit with absolute confi-
dence the capitulation and the treaty. Whatever
may be the doctrine of international law as to laws
concerning religion, in the present case by reason of
the capitulation and treaty stipulations the prin-
ciples of such international law as is suggested could
not he applied here, even though they were adverse
to my contention.

I would ask your Lordships to listen to a quota-
tion from Salmond. He gives the distinction between
public and private laws as follows:-

"Public law comprises the rules which specially
relate to the structure, powers, rights and activities
of the state; private law includes all the residue of
legal principle. It comprises all those rules which
specially concern the subjects of the state in thei-
relations to each other together with these rules which
are common to the state and its subjects."
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1912 Consequently, private law comprises all these
IN RE rules which specially concern the subjects of the
A GE State in their relations to each other. I would say

that laws of religion belong to private law; at least,
under our principles it would be an undoubted- doc-
trine to-day. I would also like to refer your Lord-
ships to Holland's Jurisprudence. At page 168 he
treats of marriage as classified under private law. I
would also cite to your Lordships on the general ques-
tion, Halleck's International Law, vol. 2, p. 516, 4th
edition.

I will read the passage:-

" 'The laws of a conquered country,' said Lord
Mansfield, 'continue in force until they are altered
by the conqueror; the absurd exceptions as to pagans
mentioned in Calvin's case, shews the universality and
antiquity of the maxim. For that distinction could
not exist before the Christian era and in all probabil-
ity arose from the mad enthusiasm of the Crusaders.'
This refers to the municipal laws of the conquered
country, but not to its political laws or to the rela-
tions of the inhabitants with the Government. On
the transfer of territory, it has never been held that
the relations of the inhabitants with each other under-

go any change. Their relations with their former
sovereign are dissolved and new relations are created
between them and the Government which has acquired
their territory; the law, which may be denominated

political, is necessarily changed, although that which
regulates the intercourse and general conduct of in-
dividuals remains in force until altered by the newl-
created power of the State. This is a well-settled rule
of the law of nations: its provisions are clear and
simple, easily understood; but it is not so easy to dis-
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tinguish between what are political and what are 1912
municipal laws, and to determine when and how far IN RE

MARRIAGE
the constitution and laws of the conqueror change or LAWS.

replace those of the conquered."
I, therefore, take it to be an undoubted principle

that' the private law is not changed by the effect of
the conquest. Coming down to the particular case
of the Province of New France, after the capitulation
of Quebec and Montreal, the law officers of the Crown
were frequently consulted and expressed the opinion
that the laws of the Province of Quebec had not been
changed by the effect of the conquest. The criminal
law was introduced and Attorney-General Thurlow
criticized the introduction of the criminal law, but
apparently it nWas done by consent. I submit very con-
fidently, and I can send a list to your Lordships with-
out lengthening unduly the argument, that the law
officers of the Crown conceded on every occasion
when they were consulted that the conquest had not
abrogated the laws and customs of Canada.

The law officers of the Crown in England when
consulted with reference to the plans of government
for Canada expressed the opinion that the King could
not by the exercise of his Royal prerogative exempt
the Protestant inhabitants of the-Province of Quebec
from paying tithes to the Roman Catholic clergy.
This was cited in the opinion of Chief Justice Lafon-
taine in Wilcox v. Wilcox(1). I have a copy of the
answer by the law officers of the Crown in my hand;
the document was, I believe, only found recently. It
is referred to in the collection of Short and Doughty,
but it was stated that the document had not then been
found. Here is what they state on that point:-

"As to so much of the 22nd article as exempts Pro-

(1) S L.C.R. 34.
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1912 testants from paying to the Romish clergy tithes and

IN RE ecclesiastical dues, we conceive that if by the law and
MARRAGE usages of Canada the tithes and dues should belong

- to the persons who are professing the Roman Catholic
religion, His Majesty cannot by his Royal prerogative
deprive them of their right to receive or exempt the
Protestant inhabitants from the obligation to pay
such tithes or other dues."

That document is signed by Sir James Marryat,
who was the King's Advocate, William De Grey, who
was Attorney-General, and E. Willis, who was Solici-
tor-General and afterwards Chief Justice.

I cite that, of course, as illustrating what I am
claiming, that it was never suggested that the laws
of the Province of Quebec on a subject of this iature
or on a subject concerning religion had been abro-
gated.

On the other question as to whether the establish-
ment came into force by the effect of the conquest I
will first cite to your Lordships the decision of the
Privy Council in the Guibord Case(1) :-

"Nor do their Lordships think it necessary to pro-
nounce any opinion upon the difficult questions which
were raised in the argument before them touching the
precise status, at the present time, of the Roman
Catholic Church in Canada. It has, on the one hand,
undoubtedly, since the cession, wanted some of the
characteristics of an established church; whilst, on the
other hand, it differs materially in several important
particulars from such voluntary religious societies as
the Anglican Church in the colonies, or the Roman
Catholic Church in England. The payment of dimes

(1) Brown v. Les Cur6, etc., de Notre Dame de Montrial, L.R.
6 P.C. 157, at p. 207.
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to the clergy of the Roman Catholic Church by its lay 1912

members; and the ratability of the latter to the main- IN RE
MARRIA4GEtenance of parochial cemeteries, are secured by law LAWS.

and statutes. These rights of the church must beget
corresponding obligations, and it is obvious that this
state of things may give rise to questions between the
laity and clergy which can only he determined by the
municipal courts. It seems, however, to their Lord-
ships to be unnecessary to pursue this question, be-
cause even if this church were to be regarded merely
as a private and voluntary religious society resting
only upon a consensual basis, courts of justice are
still bound, when due complaint is made that a mem-
ber of the society has been injured as to his rights,
in any matter of a mixed spirtual and temporal char-
acter, to inquire into the laws or rules of the tribunal
or authority which has inflicted the alleged injury.

"In the case of Loug v. Bishop of Cape Town(1),
their Lordships said:-

"The Church of England, in places where there is
no church established by law, is in the same situation
with any other religious body - in no better, but in no
worse position; and the members may adopt, as the
members of any other communion may adopt, rules
for enforcing discipline within their body which will
be binding on those who expressly or by implication
have assented to them."

That authority, I submit confidently, is that the
Church of England was not an established church in
the colonies. It was never an established church in
Canada. I submit that the opinion of their Lord-
ships in the Guibord case(2) supports that view.
There are no documents which can be cited which

(1) 1IMoo. P.C. (N.S.) 411. at p. 461.
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IN RE ada of the English Church. There are certain instruc-

MARRIAGE
LAWS. tions issued by the Crown to the Governors who were

sent out here to govern Canada. There were two kinds
of instructions, and probably your Lordships have
read the report of Chief Justice Hay, the second Chief
Justice of Quebec under the English rule, on the
whole question. Your Lordship will find the report
or opinion of Chief Justice Hey in the appendix of
the first volume of the Lower Canada Jurist. The
Royal instructions are there referred to. There were
the private instructions and the instructions under
the sign manual which constituted letters patent and
which were destined to be published. The former
category, or the private instructions, had no force of
law and could not be relied upon. The other instruc-
tions were of a different character. Now I would
say this, that I have read these instructions and, out-
side of what I stated yesterday, they contain nothing
that is of any direct character. They were undoubt-
edly instructions sent to the Governor to endeavour to
do certain things if it were possible or if it were
thought advisable, but there is no clause in them, I
submit, that would go the length of establishing the
English Church in Canada.

As to the jurisdiction of the Bishop of London in
Canada I will read paragraph 37, which is to be found
at page 140 of the volume of Constitutional Docu-
ments by Shorti and Doughty:-

"37. And to the end that the ecclesiastical jurisdic-
tion of the Lord Bishop of London may take place in

our province under your Government, as far as con-

veniently may be, we do think fit, that you give all

countenance and encouragement to the exercise of the
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same, except only as collating to benefices, granting 1912

licenses for marriage and probates of wills which we IN RE
MARRIAGEhlave reserved to you, our Governor and to the Com- LAWS.

mander in Chief of our said province, for the time -

being."
Undoubtedly, the granting of licenses for marri-

ages was reserved to the Governor of Canada.
While we are on this point I wish to make it

doubly clear that there is nothing in this article 37
that points to the establishment of the English Church
in Canada.

Paragraph 32 says:-
"You are not to admit any ecclesiastical jurisdic-

tion of the See of Rome or any other foreign ecclesi-
astical jurisdiction whatever in the province under
your Government."

But that has no bearing on the point. The ecclesi-
astical jurisdiction of the See of Rome could be ex-
cluded without there being any established church in
Canada.

I will take up the question as to what the English
law at the time as to marriage was. Assuming for
the sake of argument that the English law concerning
marriage was introduced either it was "Lord Hard-
wicke's Act" or the English common law. Accord-
ing to the English common law as defined in the case
of Reg. v. Millis(1), the marriage had to be celebrated
before a priest.

Taking the other side of the argument, that under
English law at that time marriage per verba de prw-
senti was considered a valid marriage then, if the
English law was introduced into the Province of Que-
bec by the effect of the conquest, a marriage in a cer-
tain form would be valid if the parties were Protest-

(1) 10 C. & F. 534.
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IN RE resorted to if the parties were Catholics. I am sub-

MARRIAGE
LAws. mitting, if it is held that the English law was intro-

duced, that there would be endless confusion. I would
understand the logic of the proposition that the whole
English law was introduced as to the old inhabitants
as well as to the others, but there were the treaty
stipulations which prevented this law being applied
to the old inhabitants of the colony. Then, I say,
that, in the absence of anything shewing that the Eng-
lish law was introduced, with the single exception of
marriage licenses, that we are bound to assume that
there was no English law introduced on the subject.

The license system could not be applied in view
of the stipulations to the Roman Catholics. It was at
most a dispensation of the necessity for publishing
the banns. The subject of marriage licenses is not
unknown; I think it can be traced far back in the
history of England. Dispensations were granted by
the Pope prior to the Reformation and afterwards by
a statute which was passed, I think, in the reign of
Henry VIII., the authotity was granted to the Arch-

bishop of Canterbury. The Crown has exercised the
jurisdiction to grant marriage licenses as part of the
Royal prerogative, but it does not shew that the Eng-
lish law pf marriage was. introduced into this country.
There is nothing to shew that. We have absolutely
no documents and no decision under the English law
upholding the contention that the English law was
introduced here. The first decision that can have any
bearing on the subject is the decision of Chief Justice
Sewell in Ex parte Spratt(1). That was after the
statute of 1795 and it was on a question whether dis-

(1) Stu. K.B. 90.

238



VOL. XLVI.] SUPREME COURT OF CANADA.

senting ministers had the right under the statute of 1912

1795 to obtain registers of acts of civil status, and he IN RE
MARRIAGE

decided that they had not for the reason that they LAws.

were not in holy orders. The reason I refer to the
decision is that it is the earliest on the subject which
could have any relation to marriage and the authori-
ties he quotes therein are all French authorities. It
may be that looking carefully into old court registers
something may be discovered, but certainly nothing
has ever been published up to this date.

Then, my Lord, if that be the case, I would rely on
the general principles of international law, that the
private law is not abrogated by the effect of the con-
quest. I point out to your Lordships, as extremely
siginificant, that my learned friends on the other side
who are interested in setting out any authority point-
ing to the introduction of the English law, have not
done so, outside of the judgment of 31r. Justice Archi-
bald, who merely expresses an opinion and who is not
in any better position than we are to determine the
question. I would say, therefore, and I believe I am
warranted in saying so, that under the general rule
we cannot assume that the English law as to marriage
was introduced.

Then, looking at the treaty stipulations, it has
never been doubted that I am aware of that they se-
cured absolute independence- I am using that word
advisedly - to the Roman Catholics and to their
clergy. Whatever doubt there may have been on ac-
count of certain answers made by General Amherst,
on some points which were put to him at the time of
the capitulation of Montreal there is no doubt as to
the guarantee of the free exerei-se of the Roman Catho-
lic religion. The wording of the capitulations is
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[912 worthy of attention. I refer to the articles of the
IN RE capitulation of Quebec, and the articles of the capitu-

MARRIAGE
LAWS. lation of Montreal. The articles of the capitulation

of Quebec, 1759, read:-

"Articles de Capitulation de Quebec, 1759.

"Articles de capitulation demand~s par. M. de
Ramzay, Lieutenant pour le Roy commandant les
haute et basse villes de Qu6bec, Ch. de 1'Ordre Royal
& Militaire de St. Louis, h son Excellence Monsieur
le General des troupes de sa Majest6 Britanique.

"The capitulation demanded on the part of the
enemy, and granted by their Excellencies Admiral
Saunders and General Townshend, etc., etc., etc., is in
manner and form hereafter expressed."

"Article 2.

"Que les habitans solent conserves dans la posses-
sion de leur maisons, biens, effets et privileges.

"Granted upon their laying down their arms.

"Article 6.

"Que 1'exercice de la relligion Catholique, aposto-
lique et romaine sera conserv6; que l'on donnera des
sauvegardes aux maisons des eccl~siastiques, relligieux
et relligieuses, particulibrement h Mgr. 1'Ev~que de
Quebec, qui rempli de zale pour la re relligion et de
charit6 pour le peuple de son diochse desire y rester
constamment, exercer librement et avec le dicense que
son 6tat et les sacres mystires de la relligion Catho-
lique, apostolique, et romaine exigent, son authorit6
episcopale dans la ville de Qu6bec lorsqu'il jugera
apropos, jusqu'I. ce que la possession de Canada alt
6t6 decidde par un trait6 entre S. M. T. C. et S. M. B.

"The free exercise of the Roman religion is
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granted, likewise safeguards to all religious persons, 1912

as well as to the Bishop, who shall be at liberty to IN RE
MARRIAGEcome and exercise freely and with decency, the fune- LAWS.

tions of his office, whenever he shall think proper and
until the possession of.Canada shall have been decided
between their Britannic and most Christian Majesties.

"Que la pr~sente capitulation sera executhe suivant
sa forme et teneur, sans qu'elle puisse tre sujette h
l'inexecution sous pr6texte de represailles on d'une
inex6cution de quelque capitulation pr6c6dente.

"Granted.
"Le pr~sente trait6 a 6t6 fait et arret6 double

entre nous an camp devant Quebec, le 18 Septembre,
1759.

"Chas Saunders.
"Geo. Townshend.
"De Ramzay."

The articles of the capitulation of Montreal, 1760,
read:-

"Articles de Capitulation de Jontr6al, 1760.

"Articles de capitulation entre son Excellence le
Gn6ral Amherst Commandant-en-Chef les troupes
& forces de sa Majest6 Britanique en 'Amerique
Septentrionale, et son Excellence le Mis. de Vaudreuil,
Grand Croix de 1'Ordre Royal et Militaire de St.
Louis, Gouverneur et Lieutenant G~ndral pour le Roy
in Canada.

"Article 27.

"Le libre exercise de la Religion Catholique, apos-
tolique et Romaine, subsistera en son entier; en sorte
que tons les estats et les peuples de villes et des cam-
pagnes, lieux et postes bloignbs pourront continuer de

16
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1912 s'assembler dans les 6glises, et de frequenter les

IN BE sacramens comme cy devant, san estre inquit6 en
ARWE aucun manidre, directment on indirectment. Ces
-- peuples seront oblig6es par le Gouvernement Anglais

A payer aux pritres qui en prendront soin les dixmes,
et tous les droits qu'ils avoient coutume de paiyer
sous le gouvernement de sa M1te. Tris Chr6tienne.

"Granted as to the free exercise of their religion;
the obligation of paying the tithes to the priests will
depend on the King's pleasure.

"Faith Montr6al le 8 de Septembre, 1760.
"Vaudreuil.

"Done in the camp before Montreal the 8th Sep-
tember, 1760.

"Jeff. Amherst."

You will see that there is no restriction as to the
free exercise of their religion, and your Lordships
will notice in what wide terms this was demanded by
article 27, and it is granted without any restriction
except as to the obligation to pay tithes to the clergy.

The word "estats" is used meaning, no doubt,
"orders." The clergy were a distinct order as well as
the noblesse. There were the three orders, the clergy,
the noblesse and the tiers d'tat, which swallowed up
the two others. Now, take the Treaty of Paris, which
is material in this connection. After saying that His
Most Christian Majesty renounces all pretensions to
Nova Scotia and Acadia and so forth, it says:-

" His Britannic Majesty on his side agrees to grant
the liberty of the Catholic religion to the inhabitants
of Canada; he will consequently give the most precise
and most effectnal orders, that his new Roman Catho-
lic subjects may profess the worship of their religion,
according to the rites of the Roman Catholic Church
as far as the laws of Great Britain permit."
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As to the restriction which has been referred to 1912

several times, there is abundance of opinion as to what IN RE
MARRIAGE

effect the restriction could have. LAW'.
I would take it, and I think I can say so, that my

position, which I conceive to be founded on authority
is, that the Treaty of Paris did not supersede the
capitulation. I will be able to refer your Lordships to
authority for that basis. What is stated is that the
treaty is a contract between one Government and
another Government, but the Articles of Capitulation
is between a Government and the inhabitants of a
country. I think your Lordship will find that in the
case of Campbell v. Hall(1). The inhabitants of the
country, in consideration of their laying down their
arms, are granted certain privileges. To my mind it
is an undoubted principle founded on reason that a
treaty is between two nations and capitulation is a
pact - I do not think I can choose a more proper
term-between the conqueror and the inhabitants, so
I will say that I am entitled to look at these three docu-
ments as forming the title for the free exercise of the
Roman Catholic religion. I would think that the
stipulations of the capitulation cover my point, that
the free exercise of the Roman Catholic religion is
guaranteed. I would say that it is guaranteed to the
church as much as to the inhabitants. It was guar-
anteed to all orders of Canadian society. My posi-
tion on this branch of the argument would be that
marriage, according to the doctrine of the Roman
Catholic Church, is a sacrament, and I would say the
administration of the sacraments is exclusively attri-
buted to the ministry of the priests of the Roman

(1) Iofft. 655; Cowp. 205.
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1912 Catholic Church, and that if any interference with
IN RE this administration of the sacraments were permitted

MARRIAGE
LAWS. it would be a violation of these stipulations. I sub-

mit that these reasons are fundamental and that they
would cover the construction of the provisions which
I have cited to your Lordships.

Then, I have shewn what the construction of these
articles are; that article 129 must be restricted as I
have stated and I shall not repeat what I have said
on that subject.

Before I touch on article 127, I desire to say some-
thing which I began to say this morning, namely:
that the object of the law is to prevent clandestinity
of marriage, that if my learned friends' contentions
are right, clandestinity is rendered not only possible
but extremely easy, that some restriction must be put
on the provisions of the law to secure the due pub-
licity of marriage, and that the number of religious
bodies obtaining statutory authority, as I have shewn,
is increasing so rapidly that it becomes a fundamen-
tal necessity that the views of the codifiers and that
the proper construction of article 129 be insisted
upon. If my children wanted to contract marriage,
in spite of my objection and in spite of the impedi-
ments that might be against it, it would not be pos-
sible for me to prevent it because some of these people
might have a church or place of meeting in a back
store, and if my learned friends' contention is right,
that means they will have as much authority as any-
body else, then there would be thousands of clergy-
men irrespective of locality, irrespective of religion,
who could solemnize marriage. If that system is to
be allowed under my learned friends' contention, then
the law has failed in its main object to secure the pub-
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licity and non-clandestinity of marriage. 1912

Article 127 of the Civil Code provides:- IN RE
MARRIAGE

"127. The other impediments recognized, accord- LAWS.

ing to the different religious persuasions, as resulting
from relationship or affinity, or from other causes,
remains subject to the rules hitherto followed in the
different churches and religious communities."

"The right, likewise, of granting dispensations
from such impediments, appertains, as heretofore, to
those who have hitherto enjoyed it."

Article 127 follows articles 124, 125, and 126
which prescribe what might be called the scriptural
impediments to marriage as resulting from relation-
ship in the Levitical degrees; marriage in the direct
line, ascending or descending; marriage, between bro-
thers and sisters; marriage between uncles and nieces,
or between nephews and aunts. After these provi-
sions, article 127 is introduced as a general provision
purporting to cover all other impediments.

The codifiers at first drafted this article, so that
it read:-

"The other impediments admitted according to
the different religious persuasions as resulting from
relation or affinity within the degree of cousins-
german and other degrees. remain subject," etc.

The codifiers presented a supplementary report in
which the words, "within the degree of cousins ger-
mafic and other degrees" were stricken from the
article, and the words, "or other causes" introduced.
They explained why they did so. One of them, M1r.
Justice Day, dissented. The explanation shewed
clearly what the meaning, in the opinion of the codi-
fiers, was to be placed on the article. The majority
of the codifiers say:-
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1912 "Two of the commissioners recommend a modifi-

IN RE cation of article 11a in the title of marriage, in order
MARSE to remove all doubt as to the intention to leave the

subject in the same state as it is at present.
"Mr. Commissioner Day dissents from the pro-

posed change, because, by the addition of the words
'other causes,' it has the effect of extending the
grounds of impediment contemplated by the article
as adopted, and appears to him to recognize, as legal
impediments, certain obstructions to.marriage, de-
pendent upon ecclesiastical rules and discipline, and
binding only upon the conscience of the parties whom
they affect."

I understand my learned friends to take the posi-
tion that the word "and other causes" must be con-
trolled by the impediments mentioned in articles 124,
125, and 126 as being ejusdem generis, with the im-
pediments mentioned in these articles. The intention
of the codifiers would appear to have been entirely
different, and further I would say that this rule can-
not be applied for the following reasons: in the first
place, the rule ejusdem generis does not apply where
the genus is entirely exhausted or covered by the pre-
ceding words. For instance, if the words which pre-
cede exhaust the whole genus, then to give some mean-
ing to the general words following it is necessary to
give them more extension. It is only when the gen-
eral words following such a word compel the enumer-
ation of the special words that they can be restricted
to things of similar nature to those mentioned by the
special words in the statute. I take that to be the
undoubted rule of legal interpretation. Well now,
the very wording of the article shews that it was
intended here to give a greater extension to the mean-
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ing of the words "or other causes" because the first 1912

impediments were impediments which have been re- IN RE
MIARBIAGE

cognized at all times and I think in all systems by the LAws.

civil law. Here it was proposed to introduce a new
set of impediments which would vary according to the
belief of each church. There is in article 127 an enu-
meration of all causes of impediment, that is to say,
causes of impediment resulting from relationship or
affinity, and I would say that that relationship or
affinity comprises the whole genus of impediments
which result from those causes. Then, there were
other impediments recognized by different canonical
systems which were different. There was the impedi-
ment resulting from holy orders, from perpetual
vows; there were several impediments of a similar
nature. I submit that the words "other causes" com-
prise all these impediments. They may vary accord-
ing to the different churches, and it was so intended by
the codifiers, and it was deemed by the codifiers im-
possible to make the enumeration that would be ab-
solutely necessary. It was impossible to do so by
reason of the number of religious societies which were
in contemplation of the law, and it was necessary to
provide by a general article for all these impediments
which were recognized by each church, and which
had received the passive, if not the express consent,
of the members of each church to the rule which their
church had decreed. My learned friends opposite say
that these impediments are impediments recognized
by the civil law. I confess I am unable to follow this
argument. le seems to me self-evident that the im-
pediments referred to here are impediments not al-
ready recognized under the civil law, because the dif-
ferent articles have enumerated the impediments of
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1912 the civil law. I submit that these are canonical im-

IN RE pediments; impediments that have been recognized
LZRMA rE by the different canonical systems.

-- I will discuss the argument which I understand is

made, that these impediments referred to are not
necessarily the impediments known to the civil law,
but they must be impediments of a similar nature to
those enumerated in the three preceding articles. I
take issue with my learned friends on this point; I
take issue absolutely with them and my submission
is respectfully that their contention cannot be main-
tained, or otherwise article 127 would have absolutely
no meaning..

If my learned friends suggest any impediment of
the same nature as those enumerated or of a similar
nature, that could be comprised by article 127, it
would not be necessary to my argument to say that
impediments resulting from more remote degrees of
relation would be of a similar nature and would be
comprised in article 127. But article 127 enumerates
the impediments resulting from relationship or affin-
ity, and consequently the words "or other causes"
would have no effect at all. And, as it is necessary
to give them an effect, I would say that the construc-
tion claimed by my learned friends cannot be sus-
tained. My submission is that it was intended to
recognize all canonical impediments without it being
thought advisable to attempt any enumeration of
them. The impediment of clandestinity was an im-
pediment by the canon law; I think there can be no
question about that. It was made in express terms
an impediment by the Council of Trent. It greatly
strengthens my point that clandestinity was recog-
nized as an impediment by the civil law in France al-
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though the decrees of the Council of Trent were not 1912

received in France. Nevertheless, the impediments IN RE
MARRIAGEresulting from clandestinity were recognized in LAWS.

France. The old ordinances of the French Kings were
to the same effect on this point as the decrees of the
Council of Trent. Some of your Lordships are no
doubt familiar with the verse in which the canonical
impediments were enumerated and among these there
is a reference to the impediment of clandestinity. It
was also recognized as an impediment; the Council
of Trent made it one. This is the verse:-

"Error, conditio, votum, cognatio, crimen,
Cultus disparitas, vis, ordo, ligamen, honestas,
Aetas, affinis, si forte coire nequibis,
Si parochi et duplicis desit presentia testis,
Rapta si sit mulier, nee parti reddita tutas,
Hec facienda vetant connubia, facta retractant."

I think that would be absolutely beyond question
now, and it has never been questioned by any writer
on the French law; on the contrary, the authority is
all the other way, that clandestinity was an impedi-
ment. I have given in the factum several references
and these references enumerate clandestinity among
the impediments which were recognized in France in
spite of the fact that the decrees of Council of Trent
had not been received there.

I have given in the factum several references to
writers under the old French law, shewing that clan-
destinity was considered in France as an absolute im-
pediment to marriage. I may, perhaps, read a few
extracts.

Thus Durand de Maillane, Dictionnaire de Droit
Canonique, "Empchement," p. 305, 2nd column, says:

249



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 "Le Concile de Trente a ajout6 deux autres em-

IN P.R pcehements dirimants qui subsistent dans les lieux
MARRIAGE oi ses d6crets sont en usage; savoir, la clandestinit6

LAWS.

- et le rapt."

Page 306, 1st column:-
"A '6gard des empchements dirimants, nous

adinittons en France les douze qui pr~c~daient le
Concile de Trente, et les deux que ce Concile a
ajoutis."

Page 314, 2nd column:-

"XIII. Empchement, clandestinit6, si parochi et
duplicis desit praesentia testis. Voyez Clandestin,
mariage."

Nouveau Denisart, V. Empichement de mariage,
vol. 7, p. 518:-

"XIII. 30. Le difaut de c6l6bration du mariage en
face de 1'6glise par le cur6 du domicile des parties ce

qui forme le dix-huiti me et dernier einp~chenent
dirimant."

These extracts will suffice for the purpose of my
argument, the other references in the factum being

absolutely to the same effect.
It seems to me it would be idle to say that such

an impediment would be an impediment more in word

than in essence because what article 127 intended to

cover were the impediments recognized by the canon
law, and if this is an impediment recognized by a

canon law, as it undoubtedly is, it is covered by the
terms of article 127: Mr. Justice Charbonneau (p.
117 of 18 R.L.N.S. and p. 267 of the Q.R. 41 S.C.)
cites Pothier (ed. Bugnet, vol. 5, p. 45,) as consider-
ing as an impediment "une d6qualification subjective,
inherente a la personne des conjoints." But Pothier

says, vol. 5, at page 42 (ed. Bugnet), No. 85:-
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"Nous ne traiterons, daus toute cette partie, que 1912

des enmpecheinents de mariage qui se rencontrent dans IN RE
\IARRIAGE

les personnes. Il y a d'autres empehements qui Lxws.
naissent dii d-faut de quelqu'une des choses qui sont

requises pour la validite des mariages; cette matibre
sera traitbe dans la quatrilme partie."

And in the fourth part of his work he treats of
clandestinitY.

It is to be observed that Pothier, in the part cited,
stated that clandestinity was absolutely recognized
theretofore as an impediment by the canon law. My
submission is that, under article 127, consequently,
this impediment would render a marriage between
two Catholics, before any other than a Roman Cath-
olic priest, impossible. A valid marriage between
two Catholics, before any other than a Roman Cath-
olic priest is impossible. The impediment being of
the class of absolute impediments, would import
nullity.

There is another point I should touch on and that
is the effect of the impediment as casting a nullity on
the marriage. The very nature of an absolute impedi-
ment creates nullity. The objection of Mr. Justice
Charbonneau is that the nullity is not declared and he
says that, by article 152, an action of nullity is given to
all parties interested to set aside marriages contracted
in violation of articles 124, 125, and 126. But there
is no mention of article 127. My submission is that
article 127 is comprised quoud an action of nullity.
Then by article 156 of the Civil Code:-

"156. Every marriage which has not been con-
tracted openly, nor solemnized before a competent
officer, may be contested by the parties themselves
and by all those who have an existing and actual in-
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1912 terest, saving the right of the court to decide accord-
IN RE ing to the circumstances."

MARRIAGE
LAWS. Article 156 gives an action in nullity to the par-

ties themselves and to all who have an actual interest.
The action in nullity is given in each case to the same
class of persons. So, I submit that Mr. Justice Char-
bonneau is wrong when he says that there is no action
to have the marriage set aside by reason of the im-
pediment of clandestinity. The decrees of the Coun-
cil of Trent were published in the Province of Quebec.
Of course, on this submission to this court, certain
facts, if material, must be taken, I would not say
as admitted, but as not contested. I have two certifi-
cates from the Vicars-General of Quebec and Mon-
treal stating that the "Tametsi" decree of the Council
of Trent is read once a year in every church of the
Province of Quebec.

The foilowing are the certificates:-

"WE, THE UNDERSIGNED, Vicar-General of the
Archdiocese of Quebec, in the Province of Quebec,
hereby certify that the decree 'Tametsi' concerning
the reform of marriage, adopted in the 24th session,
1st chapter, of the Council of Trent, was promulgated
by Monseigneur de Saint-Vallier, Second Bishop of
Quebec, in the Rituel dit diocese de Qu6bec (edition
of 1703) and moreover, that the ordinance requiring
the said decree to be read once a year, contained in
the said Rituel, judging by the invariable tradition,
custom and practice regarding such ordinances, and a
personal experience of forty years as regards the
Basilica of Quebec, has been executed, and that the
text of the said decree has been read in each parish
of the Archdiocese of Quebec on the first Sunday
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after Epiphany since its promulgation until the De- 1912

cree of the Sacred Congregation of the Council, 2nd IN RE
MARRIAGE

August, 1907, came into force. LAWS.
"C. A. MAROIS, V.G.

"Seal.
"Archbishop's Palace of Quebec,

"April 29th, 1912."

"Montreal, le 25 avril, 1912.
"We, the undersigned, Vicar-General of the Arch-

diocese of Montreal, in the Province of Quebec, hereby
certify that the decree "Tametsi" concerning the re-
form of marriage, adopted in the 24th session, 1st
chapter of the Council of Trent, has, since the erection
of the Diocese of Montreal and until the promulgation
of the decree of the Sacred Congregation of the Conn-
cil of the 2nd August, 1907, been read each year in
each parish church of this diocese on the first Sunday
after Epiphany.

"Given at Montreal, under the seal of the Arch-
diocese this 25th day of April, 1912.

"EMILE Roy, Canon.

"Vicar-General."

And the Benedictine Decree was introduced in
Canada in 1764. It was published in 1741. The
Bishop of Quebec, at the time of the cession, was MIgr.
Pontbriand, and he died before Montreal was sur-
rendered and the Vicars-General of Quebec adminis-
tered the See of Quebec until his successor was ap-
pointed some six years afterwards, and questions

were put to the court of Rome and the answer was
given extending the Benedictine declaration.

My submission to the court is, therefore, that the

answer to sub-question (a) should be in the affirma-
tive.
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I 12 On sub-question (b) I will state frankly that I do
IN RE not consider I have any satisfactory reason to give to

UARRIAGE
LAWS. the court under the construction of article 127. I

think it will be sufficient for me to say that the Bene-
dictine Decree concludes the matter.

That, my Lords, is the case and the argiment
which I have to lay before the court.

Hellmuth K.C.-I propose, my Lords, to deal with
the first and third questions, both of which may be
characterized as questions of jurisdiction.

The question of jurisdiction is necessarily, my
Lords, an extremely important question, not only for
the Dominion and the provinces, but in this matter,
for, one might almost say, the people throughout
Christendom generally, because for a great many
years the lex loci contractis has always been the law
which, in one respect, governs the validity of a mar-
riage. That is to say, if an Englishman, or a French-
man, or a German, or an Austrian, came out to Can-
ada and was married here, assuming that by his own
law, the lex domicili, he and the woman with whom
lie desired to contract marriage were capable of con-
tracting it, the absolute validity of that marriage
would depend upon whether the parties had observed
the form and ceremony prescribed by -the law of the
place of celebration. Therefore, it is a question whe-
ther the law of the place of celebration rests with the
Dominion or rests with the individual provinces to
enact. If it were to be held that under the "British
North America Act" the law of the place of celebra-
tion is that of the province - whether it be in Ontario
or Quebec or any other province - then any law that
might be passed in this respect by the Dominion of
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Canada would be entirely beyond its powers, and the 1912

parties who might assume that they had been mar- IN RE

ried according to the law of the Dominion of Canada MARRIAE

in regard to the mode of celebration, would find there -
had been no valid marriage at all. I say, at the very
outset, that this question of jurisdiction involves not
merely the rights of the provinces and the rights of
the Dominion but the rights of people of other coun-
tries, who, although their domicile may be that of a
foreign country, may come to the various provinces
and be married.

Perhaps, at the outset, one should inquire what is
necessary to constitute a valid marriage. Undoubt-
edly, consent is necessary, but following consent there
are two absolute essentials, or, perhaps, I should say
an essential and a requisite, because I think the words
are used in that sense in some of the authorities.
There must be, of course, capacity to contract and
that is invariably governed by the law of the domicile,
and, in the second place - I am differing here en-
tirely from my friends on the other side - there must
be, in order to constitute a valid legal marriage, a
celebration or a going through of the form prescribed
by the law of the place where the marriage is cele-
brated. That is covered by innumerable authorities.
Dicey, on the Law of Domicile, at page 15, lays down
this rule, Rule 44:-

"Subject to the exception hereinafter mentioned,
a marriage is valid when (1) each of the parties has,
according to the law of his or her place of domicile,
the capacity to marry the other, and, (2) any one of
the following conditions as to the form of celebration
is complied with; that is to say: (1) if the marriage
is celebrated in accordance with any form recognized
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1912 as valid by the law of the country where the mar-
IN RE riage is celebrated, called hereinafter the local form."

MARRIAGE
GEs He goes on and deals with extra-territorial mar-

riages, and so on, in embassies, and he lays down the
requisites in these cases. At page 155, in relation to
the subject, he says:-

"The result is that the validity of a marriage, with
the right depending on its validity, is governed by two
different laws, namely: (1) by the law of the par-
ties' domicile which determines their capacity to con-
tract; by the law- of the place where the marriage is
celebrated which determines in general the formal
requisites of the marriage."

Then I cite a very old writer, Shelford, on Mar-
riages and Divorce, at page 5 of the original, which
we have not in the library, the page of the book in the
library is 27. The heading of the article is: "Validity
Depends upon Conformity to Law." I may say, my
Lords, that I am not now in any way dealing with
the question of church decrees or anything of that
kind; I am dealing with the civil contract of mar-
riage, if one can speak of marriage as a contract at
all, which Mr. Bishop seems somewhat to doubt.
Bishop says you may call a marriage a contract as
you may call a locomotive a horse, because there are
more things in which marriage differs from a con-
tract than in which it complies with the terms of a
contract. But, there is no doubt there is a portion of
marriage which is a contract, it involves the consen-
sual contract of the parties to it, but this is only the
beginning of the creation of a valid marriage. Shel-
ford says .

"Marriage being a civil contract its validity de-
pends on its having been celebrated in the manner,
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and with the formalities required by law. In some 1912

countries only one form of contracting marriage is IN RE
MARRIAGEacknowledged; thus in England, after the "Marriage LAWS.

Act," with the exception of Jews and Quakers, all
marriages were required to be celebrated according
to the form prescribed by the Church of England."

That is to say, that people could not say in Eng-
land: we desire to be married, we take one another
for man and wife, we will go through all kinds of
solemn forms; for the law says you must have an
Anglican clergyman pronounce you man and wife or
you are not married at all. The questions, when I
shall come to them are entirely irregular in form, be-
cause it is not a question of declaring a marriage null
and void; there is absolutely nothing creating the
marriage status, no matter what form may be gone
through, unless you comply with the requirements of
the local law in regard to its celebration. I refer also
to Hammick in "The Marriage Law of England," sec-
ond edition, page 23; Foote, second edition, page 70;
Eversley & Crays, Marriage Laws of the British Em-
pire, pages 2 and 53; Ringrose, Marriage and Divorce
Laws of the World, at page 18.

A marriage that might be perfectly good according
to the forms of England, between parties capable of
contracting, but which was celebrated in France
where the English form has no force or validity, but
where other forms and ceremonies were prescribed,
would only be good if celebrated according to the
forms prescribed in France, where the marriage is
celebrated; except, of course, in exceptional cases
when people get married at the embassies. I have the
authority here of the House of Lords in regard to

17
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1912 that matter, where in one case marriage was cele-
IN m_ brated in Austria, between a Roman Catholic and a

MARRIAGE
LAws. Protestant, according to the form, and the only form,

in which marriage could be celebrated in Austria,
which was by a Roman Catholic priest. Although
that Protestant man, at that time, was, by the law
applicable in Ireland, the place of his domicile, not
entitled to marry a Roman Catholic by means of a
Roman Catholic priest and could not have been so
married in Ireland - the Roman Catholic priest
would have been liable at that time to have been
hanged or something of that kind, if he had cele-
brated the marriage - yet the House of Lords, not
later than this very year, held that the marriage cele-
brated in Austria was a perfectly legal and valid
marriage, because it had complied with the lex loci
celebrationis, and that the law of the domicile could
not be put beyond its territory. That is the case of
Swifte v. The Attorney-General for Ireland (1). The
House of Lords held in that case that the law in re-
gard to Roman Catholics in Ireland was only terri-
torial, and only applied, so far as the celebration was
concerned, to the celebration of a marriage in Ire-
land. Indeed, their Lordships, in upholding the judg-
ment of the courts in Ireland, adopted the reasoning

of the courts there, and I ask your Lordships to see

the reasoning of the judges in Ireland, because it is

the latest case, practically, on this subject(2).

Then, the question may arise (and again I differ

from my learned friend, Mr. Nesbitt) : What was the

common law of England either at the time of the con-

quest or at the time of the "British North America

(2) [1910] 2 I.R. 140, at page 151 et seq.
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Act"? My submission to your Lordships is, that from. 1912

the time of King Edmund, the Saxon King, A.D. 940, 1-E
down to the time of the Reformation, the common MARRIAGE

LAWS.

law of England was that no person could be married -

in England, except a mass priest was present. And,
after the Reformation, the common law of England
was that no person could be married except either by
a priest or a deacon. That that is so, has never been
questioned since the decision in Reg. v. Millis(1).
The old rule, as taken from Thorpe's edition of the
Ancient Laws, page 505, is cited in the edition of
Holmsted on the Marriage Laws of Canada. I can-
not express my concurrence in what Mr. Holmsted
says throughout by any means, but I quite accept his
citation from Thorpe. Rule 8 of Thorpe - this is
in the time of Edmund - says:-

"At the nuptials there shall be a mass priest by
law who shall, with God's blessing, bind their union
to all posterity.

"9. While, it is also to be looked to that it be
known that they, through kinship, be not too nearly
allied, lest they be afterwards divided, which before
were wrongly joined."

We get some way back there and we find that after
the Millis Case (1) in 1844, there was an equal divi-
sion of opinion in the House of Lords as to whether
that was or was not the common law of England, or
whether it was not competent and sufficient for two
persons who were capable of contracting, who had
the capacity, to come together and solemnly per verba
de prcesenti declare that they were married. There
was, as I say, an equal division of opinion in the

(1) 10 C. & F. 534.

17%
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1912 House of Lords as to that, and my learned friend,
1N RE Mr. Nesbitt, read the very able and wonderfully re-

MARRIAGE
LAWS. searchful judgment of Lord Brougham. But my

learned friend did not say that it was a dissenting
judgment. It was a judgment that did not pre-
vail because, the House being equally divided, the
judgment of the court below, which held that the
common law of England did require a priest to
be present, was upheld, and Lord Campbell, who
joined with Lord Brougham, in the dissent, was
able, in Beamish v. Beamish (1), to frankly say
that while his opinion as one of these dissent-
ing in The Queen v. Millis(2) was an opinion that he
might still hold, yet, that the decision in The Queen v.
Millis (2) was absolutely binding upon him. He said:

"However, it must now be considered as having
been determined by this House that there could never
have been a valid marriage in England before the Re-
formation without the presence of a priest episcopally
ordained, or afterwards without the presence of a
priest or of a deacon."

One cannot find language, stronger, clearer, or
more definite than that. The very judge, who had
dissented in the previous case of Millis(2), says that
what he formerly contended against must now be held
to be the law of England.

Now, my Lords, I do not wish, at this stage, to
take up time unnecessarily, but I think it is incum-
bent on me at least to point your Lordships to the
authorities which render this view practically - I
do not wish to use too strong language - practically
unassailable. There is, in fact, I may say, no decision

(1) 9 H.L. Cas. 274.
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to the contrary. One can find in some of the States 1912

of the Union expressions in regard to common law IN RE
31ARRIAGE

marriages, but they have no application to any coun- LAws.

try that is under English rule, in any shape or form.
There is no such thing as a common law marriage in
England or Canada; there is in Scotland.

In Brook v. Brook (1), dealing there with the
matter of English subjects domiciled in England, but
who had gone to Denmark to be married, and where
the other side of the essential or requisite of marriage
came up for consideration - that is, where the of-
fence against the law of domicile could not be cured
no matter how correctly the form had been followed
- in that case a man went to Denmark with the view
of marrying his deceased wife's sister, then a mar-
riage incapable of being contracted in England. He
was married according to the forms necessary in
Denmark and according to the then law of Denmark
it was a legal marriage. But, he had only gone there
for the purpose of getting married, and he did not in
any way abandon or give up his English domicile.
The House of Lords in that case held that the mar-
riage was invalid for want of capacity to contract it
in such a case.

I refer to Lord Campbell's judgment, at page 207.
It is laid down here that although the form of cele-
brating a marriage may be different from that re-
quired by the law of the country of domicile, that
marriage may be good everywhere; but if the con-
tract of marriage is such in essentials as to be con-
trary to the law of the country of domicile, and is de-
clared void by that law, it is to be regarded as void in

(1) 9 H.L. Cas. 193.
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1912 the country of domicile though not contrary to the
IN RE law of the country in which it is celebrated. This

MARRIAGE
LAWS. qualification upon the general rule that a marriage

valid where celebrated is good everywhere, is to be
found in the writings of many eminent jurists who
have discussed the subject.

I refer further to what Lord Campbell says, at
page 218, and Lord Cranworth, at page 223, in dis-
cussing another marriage.

One more case I cite to your Lordships, the case of
Catherwood v. Caslon (1), judgment of Baron Parke,
at page 265.

That case goes to shew, as it is laid down, that
the mere proof of ceremony is not enough; they must
comply otherwise with the requirements of the law.
A well-known case was cited here, from a judgment
in Lower Canada, in the case of Connolly v. Woolrich
(2), and your Lordships will find some remarks there
quite apposite in regard to this very subject-matter.
At page 244, in the judgment, it is said:-

"By what law is the validity of marriage to be
decided?"

And then the judgment says:-
"Validity of marriage depends upon the lem loci

of the place of solemnization."
And for that, several authorities are given.
Now, I challenge any possible dispute on the pro-

position that in order to constitute a valid marriage
there must be a solemnization. That is, there must
be a going through of such forms and ceremonies,
whether those be of the most primitive character or
of the most elaborate ritual, as are prescribed by the
laws of the place where it is celebrated, and that there

(1) 13 31. & W. 261. (2) 11 L.C. Jur. 197.
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is no such a thing in Canada, and never has been since 1912

the time of the conquest, any law by which there IN RE
MIARRIAGE

could be a marriage, merely on a consensual contract. LAWS.

But, my Lords, in this case, it is not at all an instance
of the Dominion Parliament, by its bill, attempting
to say - marriage may be celebrated, or a valid mar-
riage may be created or constituted by the mere con-
sent of the parties. The promoters of this bill have
boldly come out and said - we propose to deal with
the solemnization of marriage. They have, by the
very language they have used in the bill, stated that
in plain words. The bill says "every ceremony or
form of marriage (that is, every solemnization of mar-
riage) before or hereafter performed by any person
authorized to perform any ceremony of marriage."
Let me take a concrete illustration: Rabbi Jacobs, of
Toronto - with great respect for him - is author-

ized to celebrate, by the laws of the Province of On-
tario, a marriage between Jews of his congregation
and professing his faith, and between nobody else,
and two Christians go to Rabbi Jacobs and are mar-
ried. The Dominion Parliament, under this bill,
would say that, as Rabbi Jacobs is authorized to per-
form a certain ceremony between Jews, that cere-
mony of marriage which he has performed between
Christians, and which he is not authorized by the
Provincial law to perform, is perfectly good.

I think somebody has pointed out that the bill
only says that a validly solemnized marriage is valid.
I do not think that is arguable. Let me get it down
again to a concrete case. If the Province of Quebec
says a Roman Catholic priest is the only person who is
authorized to perform a marriage between two Roman
Catholics, if a Protestant of any denomination does
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1A12 perform that ceremony, the bill says it is valid. It can-
IN RE not mean anything else. It simply means - we will

MARRIAGE
LAws. amend your solemnization of marriage law and widen

and broaden it. The Dominion, in effect, says to the
province: you cannot say this person may solemnize
this marriage, and that person may solemnize some
other marriage, but if you give a man authority
to solemnize any marriage, you must give him
authority to solemnize all marriages. That is the
meaning of that bill and I submit to the court that
no other meaning can be taken out of it. And that
being so, we have the Dominion at once stepping in
to deal with matters exclusively assigned to the pro-
vince, one of which is the solemnization of marriage.
Why stop there; why not say - the province must
authorize everybody to solemnize marriage; the pro-
vince must put no limit in any respect in. regard to
the form ? My submission is, that the Province of On-
tario to-day, or the Province of Quebec to-morrow,
can alter in any way they see fit their laws in regard
to the solemnization of marriage.

It comes simply down to this, that you say to the
province: you may play with solemnization of mar-
riage, you may enact penalties, but nobody need pay
any particular attention to them; you cannot actu-
ally carry out what is admitted in regard to every
other subject of legislation assigned to the province;
you cannot carry the thing to its logical conclusion;
you cannot say that a marriage not solemnized ac-
cording to your power under the "British North
America Act" is not valid. The bill. means that, or
there is nothing in it at all. The argument with re-
gard to consensual contracts being sufficient is not
open to my learned friends on the other side upon
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this bill, because they boldly say that the solemniza- 1912

tion which the province has laid down is not neces- IN RE
MARRIAGE

sary, in certain cases, or else, this bill means nothing. LAWS.

I am going to ask your Lordships, if you come to
the conclusion that the Parliament of Canada has no

power to enact this particular bill, if you think it
necessary or wise or just that the second question
should be answered at all. If the Parliament of Can-
ada has no part or parcel in jurisdiction in regard to
the solemnization of marriage, if the question of the
solemnization of marriage does rest with the province,
why then should the Dominion request your Lord-
ships to answer whAt the law in any province is. If
they cannot amend or alter it, should it require
amendment or alteration, and if that must be done
by the provincial legislature, is it not that legislature
only which should ask your Lordships what is the
meaning of their own laws. Can the Dominion, in
relation to a subject in regard to which they have
no legislative capacity - let us take some subject
which is entirely within their jurisdiction beyond all
question, such as contracts - can the Dominion ask
your Lordships with regard to a contract, which is
solely concerned with the sale of lands in the pro-
vince, what the meaning of the legislation of the Pro-
vince of Ontario is with regard to it ? I think the
only body that could come before your Lordships for
any authority to ask for interpretation of that ques-
tion would be the body that can, if necessary, amend
or alter or change that law, and not a body that has
no jurisdiction over it.

The power of the legislature as to "solemnization
of marriage" is absolute and full, and the difficulty
with this question is really not as great as it appears,
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1912 because, under our system of government, we have had
IN RE a lot of these constitutional questions up where the

MARRIAGE
LAWS. subject-matters have nfore or less been held in some

instances to overlap and the rules have been laid down
for construction. Your Lordships are familiar with
all these cases; most of them you have taken part in,
and in every case it has been held, where there is any
overlapping, that the jurisdiction is as clearly defined
and as capable of exercise by the province, in its own
field, as it is by the Dominion.

Your Lordships have been referred to the memor-
andum of the law officers of the Crown in regard to
what was covered under the head of "solemnization
of marriage" in their opinion, and to the remarks,
obiter though they are, of Mr. Justice Gwynne, in the
City of Fredericton v. The Queen(1), at pages 568 et
seq., where he says, in dealing with another matter,
that the solemnization of marriage, that is, the power
of regulating the ceremony and the mode of its cele-
bration, is a particular subject expressly placed under
the jurisdiction of the local legislature as a matter
which has always been considered to be purely of a
local character.

In the Jidicial Committee, in the case of the Citi-
zens Insurance Company v. Parsons(2), Sir Montague
Smith deals with the matter in much the same way.
That view was not only taken by judges, but when at
a later stage, the acts relating to the marriage of a
man with his deceased wife's sister was discussed in
Parliament, the Hon. Mr. Blake made a speech upon
that bill which will be found in the Debates of the
House of Commons of February 27th, 1880, at page
299. Whatever views one might have as to matters

(1) 3 Can. S.C.R. 505.
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which Mr. Blake advocated, he stood out before the 1912

whole of this Dominion, and the whole of the world IN RE
MARRIAGE

practically, as a great constitutional lawyer; a man LAws.
who was not likely in the Dominion Parliament to
waive one jot of the powers of that Parliament at that
time, and he then recognized that as one of the re-
quisites to a marriage which rested with the province
and in regard to which the Dominion has nothing to
say.

The right to say who shall perform a marriage
ceremony, between persons of different religions; how
persons of different religions will have to be married
as to ceremonial, is a matter which is not a marriage
act in the sense of capacity to contract, but is purely
a solemnization of marriage act. That is absolutely,
I submit, beyond controversy at the present moment,
and this court - whether it is sitting as a court or
as an advisory board - is practically bound by the
decision of the House of Lords in Suifte v. The At-
torney-General for Ireland(1). The act there in ques-
tion was absolutely such an act, dealing with religion
- that is the religious belief of the parties - and

dealing with the persons who might celebrate that
marriage.

Now, a marriage contract, using that loose expres-
sion, is not an ordinary contract, it-is what may be
commonly called a solemn contract, that is, in order
to be valid, it has to be entered into in a certain
solemn form, and, can any one, looking at the divi-
sion of jurisdiction between the Parliament of Canada
and the legislatures of the provinces, doubt for one
moment that the form, the solemnity of the form, is
left entirely with the province. That is the point, I

(1) [1912] A.C. 276.
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ini2 respectfully submit, that has to be decided here. Is
IN BE not the form of the contract, the solemnities which

MARRIAGE
LAWS. must follow that form, left entirely with the legisla-

tures ? And if they choose to say to-day or to-morrow
that all marriages between Roman Catholics must be
celebrated in one way, or that all marriages between
Anglicans must be celebrated in another way, that is
absolutely, whether one approves of it or not, left to
each individual provincial legislature, according to
the will of people who return members to that legis-
lature.

They have the right to draw the line as to beliefs
for this reason. When the first Act that one can find
dealing with matters of this kind in England was
passed they drew the lie there. Will your Lordships
look at 4 Geo. IV. ch. 76, which is intituled "An Act
for amending the Laws respecting the Solemnization
of Marriages in England." The section therein relat-
ing to the publication of the banns set out everything
in regard to licenses. It provides about parishes or
extra-parochial places, and it provides for the consent
of guardians and parents. Everything in relation to
what the law officers of the Crown in their report think
appertains to the solemnization of marriage, is con-
tained in that Act. That is an Act specially dealing

on its face with the solemnization and it goes a long
way to shew what in England at that time was deemed
to fall within solemnization. But that Act does not
say one word in reference to capacity to contract;
it does not say anything in regard to divorce; it is
an Act to provide the form, the means rather.

Then, there is a very curious illustration as to
what was done with regard to religious beliefs in the
Act of 6 & 7 Win. IV. ch. 85. By the second section
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of that Act it was provided that the Society of 1912

Friends, commonly called Quakers, and also persons IN RE
MARRIAGE

professing the Jewish religion, might continue to con- LAWS.

tract and solemnize marriages according to the usages
of the said society and of the said persons respectively,
and every such marriage is hereby declared and con-
firmed good in law provided that the parties to such
marriage be both persons of the said society or both
persons professing the Jewish religion. Marriage
celebrated according to the Jewish religion, I do not
know so much about the Quakers, but according to
the Jewish religion there was a very, very high ritual
and ceremonial. It is a more elaborate ritual than
either the Roman Catholic or the Anglican, and I am
going to point your Lordships to what has to be done.
If that high ritual was performed over a Christian
and a Jew, there was absolutely no marriage. If the
Rabbi performed the highest marriage ritual in the
world over any one except two Jews it was absolutely
null; they both had to be Jews. So that the Parlia-
ment of England recognized, even in 1836, and subse-
quently recognized by 19 & 20 Vict. ch. 119, sec. 21, a
ceremony in regard to both Quakers and Jews. In
regard to both the Parliament of England made the
validity of the marriage depend upon two things, the
religion of the persons to be married and the religion
of the person who performed it, and yet, that all caine
under the solemnization of marriage.

Then I want to refer your Lordships, with regard
to Dominion and provincial jurisdiction, to The City
of Montreal v. Montreal Street Railway Co.(1), at
page 343, the judgment of Lord Atkinson, where,
dealing with sections 91 and 92 of the "British North

(1) [19121 A.C. 333.
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1912 America Act," he says to the Dominion, you must
IN BE not, in a subject exclusively assigned to the provinces

MARRIAGE
LAWS. under section 92, encroach at all; and the solemniza-

tion of marriage is entirely within the exclusive juris-
diction of the province and upon that solemnization
the Dominion, because they have marriage and divorce
assigned to them, cannot trench. The solemnization
is a part that is cut out and taken away entirely from
"marriage and divorce."

(Counsel was asked as to the effect of the capitula-
tion and treaty.)

That refers to the second branch of the case.
Just in regard to that, it has struck me in this
way, that the agreement that was made, the capi-

tulation and the treaty, was not a mere guarantee
to an individual Catholic at all. It was a guarantee
to the conquered country. There is a very curious bit
of advice which was given in 1722 and which will be
found reported in 2 Peere Williams's Reports(1). It
is headed: "An uninhabited country newly found out
and inhabited by the English to be governed by the
laws of England." I read from page 74:-

"Memorandum, 9th August, 1722, it was said by
the Master of the Rolls to have been determined by the
Lords of the Privy Council, upon an appeal to the
King in Council from the foreign plantations,-

"1st. That if there be a new and uninhabited
country found out by English subjects, as the law is
the birthright of every subject, so, wherever they go,
they carry their laws with them, and, therefore, such
new-found country is to be governed by the laws of
England; though, after such country is inhabited by
the English, Acts of Parliament made in England,

(1) 2 P. Wms. 74.
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without naming the foreign plantations, will not bind 1912

them; for which reason, it has been determined that IN RE
MARRIAGE

the Statute of Frauds and perjuries, which requires LAws.

three witnesses, and that these should subscribe in the
testator's presence, in the case of a devise of land,
does not bind Barbadoes; but that,

"2ndly. Where the King of England conquers a
country, it is a different consideration: for there the
conqueror, by saving the lives of the people con-
quered, gains a right and property in such people; in
consequence of which he may impose upon them what
laws he pleases. But, until the conqueror gives them
new laws, they are to be governed by their own laws,
unless where these laws are contrary to the laws of
God or totally silent.

"3rdly. Until such laws given by the conquering
prince, the laws and customs of the conquered country
shall hold place; unless where these are contrary to
our religion, or enact any thing that is malum in se,
or are silent; for in all such cases the laws of the con-
quering country shall prevail."

That is to say, when a country is conquered, while
a conqueror has the right to impose his own laws, the
people are to be governed by the laws they have until
the conqueror chooses to do so.

Then there is a very interesting article, in the re-
port of the Canadian Archives, for 1891, from Richard
Cartwright, Junior, of the 12th of October, 1792, deal-
ing with this very question, and he speaks of the
marriages which have taken place in Upper Canada
without any clergyman being present (page 85). He
says that officers have celebrated marriages and that
some clergymen have subsequently come in, evidently
being clergymen of the Anglican communion, and
celebrated marriages.
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1912 I will give a memorandum to your Lordships of
INRE Reg. V. Robliu(1), where Chief Justice Robinson says

3fARRTAGE
LAWS. that under the Act of 32 Geo. III. ch. 1, the statute of

26 Geo. II. ch. 33, "Lord lardwicke's Act," came
into force: Hodgins v. McNeill(2) ; O'Connor v. Ken-
nedy(3). Whether "Lord Hardwicke's Act' was in
force or whether the common law of England was in
force, or whether the French law with the treaty was in
force, at all events at the time that the "British North
America Act" came into force, there was no question
that marriage could no longer be celebrated in any
part of Canada - I am speaking of civilized Canada
at that time - without some form or ceremony, in
order to render it valid. So that it is not necessary to
carefully delve into the question of whether it was
"Lord Hardwicke's Act," or the common law of Eng-
land, or the law of France as amended and introduced
here, which brought into force at that time the decree
of the Council of Trent, so far as Lower Canada was
concerned, requiring the presence of a clergyman or
priest; there had to be a ceremony or form of some
kind used at that time; at all events there had to
be, without doubt, at the date of the "British North
America Act."

Bayley K.C. (for the Attorney-General of On-
tario).-I wish to make a brief statement as to the
position which the Province of Ontario takes.

While of opinion that it is difficult to give an un-
qualified "yes" or "no" to any one of the questions sub-
mitted in this case, and that the law on the subject is
difficult to determine, the Province of Ontario favours

(1) 21 U.C.Q.B. 352, at pp.
354-5.

272

(2) 9 Gr. 305.
(3) 15 0.R. 20.



VOL. XLVI.] SUPREME COURT OF CANADA.

a uniform general marriage law for the Dominion 1912

if so framed that the legislative authority of the pro- IN RE

MARRIAGEvinces in relation to the solemnization of marriage is LAWS.

not thereby violated, and the Province of Ontario
adopts so much of the argument of counsel for the
Dominion as is consistent with the view above ex-
pressed, and no more.

The Province of Ontario considers that an Act of
Parliament which renders valid throughout the
Dominion marriages performed in a province by per-
sons legally authorized by such province would result
in consolidating and perfecting provincial authority
throughout Canada and, in this view, the passing of
such an Act by the Dominion Parliament would en-
large rather than encroach upon provincial juris-
diction.

R. C. Smith K.C. (for the Attorney-General of Que-
bec).-My Lords, I come here under express instruc-
tions to discuss only the constitutional question, and
not to discuss the merits of the second question that
has been submitted. I will ask your Lordships' pati-
ence later to add several reasons why that second ques-
tion should not be considered and answered, but, inas-
much as your Lordships' attention has been concen-
trated upon the constitutional questions submitted, I
think it would be proper that I should add anything I
have to say with regard to that branch of the case be-
fore referring to question No. 2 at all. It is not, my
Lords, that I at all desire to trouble the waters if I
refer to the terms of this reference. The difficulty
which I encounter is that arising from the words in
the bill "and duly performed according to such laws."
I think it is perhaps common ground now, and we

18
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have all agreed to treat the bill as having some mean-
IN RE ing, and as having been moved in pursuance of some

MARRIAGE
LAWS. definite intention, and the only intention that could

possibly be evident by the bill as drafted, has been
expressed by my learned friend, Mr. Hellmuth. It
must mean, and I think it cannot mean anything else
than this: that it is intended to legalize a marriage
performed by a person or functionary, or solemnized
by a person or functionary, who would, in the Pro-
vince of Quebec, have authority to solemnize marri-
ages between any persons or class of persons. That
is to say, that it will be impossible, if this bill becomes
law, that there should be a person capable of solemniz-
ing a marriage in the province between any two per-
sons without being equally capable of solemnizing a
marriage between all persons. That is the evident
intention.

I submit for your Lordships' consideration this:
that the "British North America Act," when it was
finally crystallized into legislation, was the result of
a contract, and I say with all possible respect that
those who desire the stability of Confederation, can-
not preserve that stability better than by a conscien-
tious and a frank and an honest interpretation of that
Act, giving to each section the intention that the
framers of the "British North America Act" would
give it. I am going to argue this upon very narrow
grounds indeed; I am going, I think, to shew your
Lordships, as has been so eloquently and logically
shewn by those who preceded me, that this bill deals
exclusively - so far as it attempts to deal effectively
with anything - with the quality and the character
of the functionary solemnizing the marriage. And,
if I have any difficulty in arguing that, it is because
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the difficulty arises more from the disposition, which 1912

I cannot resist, to treat the matter as obvious. The. IN RE
\IARRIAGE

very first words of the bill I submit, condemn it. It LAWS.

says: "Every ceremony or form of marriage," and that
is what the bill deals with and, with all possible re-
spect, it is what it was intended to deal with.

Now, before I come to discuss that would your
Lordships allow me to refer to the second clause' of
this bill ?

The second clause I do not think it is necessary
for me to discuss, because I think if it legislated,
or purported or attempted to legislate, effectively
concerning what appears to be its subject-matter, it
would open up a very wide subject as to the pur-
view of the powers of the provinces with regard to
property and civil rights, etc. The second clause of
the bill uses the words "shall be absolute and com-
plete." Now, my Lords, Parliament has never legis-
lated with regard to questions of property, succession,
or any questions of civil rights and property. I as-
sume that when this bill says "these rights shall be
absolute and complete" it must mean, in accordance
with the laws of each province, because there are no
other laws. So that section 2 of this bill, while it does
declare absolute and complete rights, not only of the
persons themselves, but of their offspring, it does not
presume for one moment to decree what these rights
shall be. I assume, as I am bound to do, that it
would naturally mean these rights as defined by coin-
petent authority, which is the provincial authority.
If it were to go any further it would very greatly
broaden the scope of these rights and would involve
a discussion even more extended than that to which
your Lordships have so far listened. I do not pro-
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1F1 pose to discuss the second section of the bill as though
TN RE it dealt with the rights of married people because I

MARRIAGE
LAWS. cannot conceive for one instant that the general auth-

ority to legislate upon the question of marriage, quoad
marriage, involved the right in the Dominion to pre-
scribe the social relations and the property obliga-
tions and everything of that sort, of married people.
That would be giving to the word "marriage" a
meaning which never could have been intended.
It does not mean that because Parliament may legis-
late upon the subject of marriage, that. Parliament
can legislate with respect to every right of a married
person. No, it has only the power to legislate upon
marriage and, if it had power to legislate as to any-
thing incidental it must be incidental to marriage
quoad marriage and not to all the multifarious rights
and interests, whether property obligations or other-
wise, of the parties themselves. That would be an
absolutely impossible view, so that, I do not feel on
this reference, and with the particular wording of
clause 2 of the bill, that I am called upon to go into
any question so broad as that.

To revert to the question of jurisdiction to pass this
bill, there is one part of the "British North America
Act," and one part only, in which there is any power
of remedial legislation. When the Imperial Parlia-
ment was considering the "British North America
Act" it considered the question of remedial legislation
and what remedial legislation should be conferred
upon the Dominion, and in section 93 of the "British
North America Act" we have that power of remedial
legislation with respect to education alone, and only
within the limits of certain circumstances and in so
far as these circumstances should render it necessary.
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I say respectfully that that is the only clause or sec- 1912

tion of the "British North America Act" that deals in IN RE
MARRIAGEany way whatever with remedial legislation, and the LAWS.

fact that we have such a section, shewing that the -

question of remedial legislation was considered by the
Imperial Parliament, would be an absolute answer to
the suggestion that, because a province exercised either
inadequately, imperfectly or wrongly a power con-
ferred upon it, Parliament would have remedial
power. I say there is nothing in the "British North
America Act" that could sanction such an inference
or such an argument. .

Now the marriage ceremony, the persons capable
of solemnizing marriage, everything connected with
the contract, so far as solemnization is concerned, has
always been religious. The qualification of a person
celebrating or solemnizing marriage is primarily de-
rived not from civil authority but from ecclesiastical
authority. In this, the whole history of France, as
well as the whole history of England, agrees entirely.
I do not think it can be challenged for one moment,
as far as the solemnization of marriage is con-
cerned, that that has been historically always religi-
ous, and it does not advance the argument one whit
to say it may have been something else, that other
functionaries may have been appointed by the State;
that we might have had justices of the peace or other
civil functionaries; I say it does not advance the argu-
ment one whit to say that their might have been other
functionairies because the fact of the matter is that
historically marriage has been always - and I need
not go further than the two countries from which Can-
ada has been peopled, France and England - marri-
age has always been a religious and not a civil cere-
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1912 mony. The State took what was an established insti-
IN RE tUtion of the church and enacted laws concerning it.

MARRIAGE And here I think it is important and relevant to
consider that even what is purely evidential was,
I say, derived from the ecclesiastical authority origin-
ally, and not from the civil authority. Your Lord-
ships have in the decrees of the Council of Trent pro-
visions for the publication of banns and for the keep-
ing of registers, and all the elaborate provisions of
civil law which we have to-day respecting the keeping
of registers of civil status were foreshadowed in
ecclesiastical legislation long ago. The Council of
Trent referred to the Council of Lateran and the
Council of Lateran provided for the publishing of
banns and the keeping of some register of civil status.
Therefore, we have not only what relates to the solemn-
ization as regards the persons before whom or by
whom it is solemnized, but we have a provision for
the publication of banns and the keeping of registers of
civil status which we undoubtedly find to be of ecclesi-
astical origin.

As regards France, the first reference as to the
keeping of these registers of civil status is found in the
Ordonnance de Blois, which is directed to prevent
clandestine marriages. We see there that the civil
law comes in and adopts what has been decreed by the
ecclesiastical law in regard to the publication of banns
and the keeping of registers. Then we have the Edit
de Henri IV., and the Declaration of Louis XIII.

The whole history of marriage in France shews it
to have been primarily a religious ceremony, and the
most important thing connected with that ceremony
was the officer or the person before whom that cere-
mony could be solemnized. In the Ordonnance of 1667
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we have, of course, very precise provisions with re- 1912

gard to the keeping of registers of civil status. In the IN RE
IARRIAGE

Edict of Louis XIV., 1697, we find it said that the AWS.

essential solemnity to the sacrement of marriage is
the presence of the proper cur6 of the parties. I know
your Lordships have given attention to all these things,
but I am merely following rapidly these papers to
shew that throughout the history of France the pre-
sence of the person celebrating was considered as of
the essence of the solemnization. Perhaps I need not
detain your Lordships with this, you will find the spe-
cial references in the Edict of Louis XIV., Ritual of
the Diocese of Quebec, and Declaration of Louis,
1736.

Then, I ask your Lordships' attention for a mom-
ent to the Act 32 Henry VIII. ch. 38, this being an Act
passed in 1540. You will notice that the word always
used is "marriage solemnized." We have there the ex-

pression, "such marriage being contracted and solemn-
ized in the face of the church." We have also the ex-
pression, "before the time of contracting that marriage
which is solemnized" and reference is also made to the
Levitical decrees in connection with marriage. That

Act, so long ago as 1540, adopts the Levitical decrees
of consanguinity, and all through, it deals with
solemnization in the face of the church and so on.

Of course, your Lordship is familiar with Mr.
Bishop's reasoning that marriage is not a contract,
but a status. Whether the word "status" more cor-
rectly describes marriage than "contract," it clearly
involves a contract, and so far as it involves a con-
tract that contract is consensual, but it requires the
sanction of solemnization. I do not think we gain
any light by dissolving the contract entirely from the
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1Q12 solemnization; I do not think we gain anything by
IN RE that or that it throws any light upon the question.

M1ARRIAGE
LAWS. The House of Lords, considering the terms of

"Lord Hardwicke's Act," 1753, discussed the fact that
the word "solemnization" is used in connection with
matrimony as absolute evidence that the word had a
well-founded and well-understood meaning. It says
the banns must be published on three Sundays preced-
ing the solemnization of the marriage, and at the end
of the first section it says that the marriage shall be
solemnized at one of the parish churches or chapels
where such banns have been published, and no other
place.

Throughout the different sections of "Lord Hard-
wicke's Act" the term "solemnization of marriage"
is used and it all shews clearly that the words had
even at that date an absolutely clear and defined mean-
ing. I am, of course, not pretending to elaborate the
very full argument of Mr. Mignault, but when we
come down to the articles of the capitulation of Que-
bec, 1759, and the articles of the capitulation of Mon-
treal, 1760, and the Treaty of Paris of 1763, and the
"Quebec Act" of 1774, they all granted the free exer-
cise of the Roman Catholic religion. The question has
arisen here, as to whether this was a permission
granted to certain individuals to resort to churches of
their own. It was, in the fullest possible terms, the
granting of the exercise of the Roman Catholic reli-
gion, and then coming to the Treaty of Paris we find
that, whereas that is granted in the fullest and amplest
terms in section 4, in the very following section (sec-
tion 5), there is a provision for the encouragement of
the Protestant religion, and a provision that later on,
as His Majesty from time to time shall think fit, he
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will make provision for the support of the Protestant 1912

clergy. IN RE
MARRIAGE

The point I make here is that both religions were LAwS.

from that moment fully recognized. The granting in
the Articles of Capitulation of the free exercise of the
Roman Catholic religion presupposed naturally the
exercise by His Majesty's other subjects of their reli-
gion, and that was acted upon from that very moment
and in every subsequent Act both systems are fully
recognized. My point now is simply this: that mar-
riage was an established institution of both religious
systems and in both religious systems the person
celebrating was of the very essence of solemnization
of marriage. In the Act 35 Geo. III. ch. 4, 1795, both
systems are recognized and that is an Act passed a
very short time after. I will not trouble your Lord-
ships by references to these other Acts further than
to say that the word "solemnization of marriage" oc-
curs in every case. We cannot get away from the
fact that in the various branches of the Protestant
Church and in the Roman Catholic Church marriage
was an established institution and that the person
who solemnized was of the essence of the solemniza-
tion. Then, we have that recognized in articles 57 and
128 of our own Code, which, it must be remembered,
was the state of the law in the Province of Quebec
when the "British North America Act" was passed.

Then we have before us the course of legislation
extending over centuries by the very Parliament that
enacted the "British North America Act." If your
Lordships have any curiosity to look at these statutes
there is a list of them in the first volume of Phili-
more's Ecclesiastical Law, pages 643 and 644. There
is a list there covering two pages of marriage cases,
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1912 dealing with solemnization of marriage, curing de-
IN RE fects in solemnization of marriage, prescribing the

MARRIAGE
LAWS. hours in which solemnization of marriage could take

place and so on. In that long list there is not a
statute that does not deal with the solemnization of
marriage as involving as an essential the presence of
a priest or a clerk in orders.

All our elaborate systems of registration of civil
status are directly traceable to the Council of Lateran
and the Council of Trent. I have some reason to be-
lieve that there were earlier provisions than those
particularly with respect to the registration of bap-
tism. Is it conceivable, my Lords, that in the Parlia-
ment that for centuries - I do not require to go back
further than Henry VIII. -had been enacting laws
respecting solemnization of marriage, and always
treating solemnization as meaning the one thing, and
in the whole history of that legislation there is noth-
ing that is antagonistic to this one view or that is at
variance or incompatible with this one view - is it
conceivable that the British Parliament in enacting
the "British North America Act" had any doubt
whatever as to what the signification of solemnization
was ?

One observation on what is called the doctrine of
overlapping. In Hodge v. The Queen(1), page 130,
we find this declaration:-

"It appears to their Lordships that Russell v. The
Queen (2) when properly understood is not an auth-
ority in support of the apparent contention and their
Lordships do not intend to vary or depart from the
reasons expressed for their judgment in that case."

On the following page there is that declaration so
frequently referred to, that the legislatures of the

(2) 7 App. Cas. S29.(1) 9 A.C. 117.
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provinces are not to be deemed with respect to the 1912

matters assigned to them, to exercise a delegated IN RE
MAnARIAGE

authority, but are deemed to have all the power which LAWS.

the Imperial Parliament in the plenitude of its
powers, passed or could confer. The latest declara-
tion on this question is in this recent decision of the
Privy Council upon the question -of jurisdiction on
the Reference in the Insurance Companies cases(1),
and Lord Loreburn, the Lord Chancellor, says:-

"Numerous points have arisen, and may hereafter
arise, upon those provisions of the Act which draw
the dividing line between what belongs to the Domin-
ion or to the province respectively. An exhaustive
enumeration being unattainable (so infinite are the
subjects of possible legislation) general terms are
necessarily used in describing what either is to have,
and with the use of general terms comes the risk of
some confusion, whenever a case arises wherein it can
be said the power claimed falls within the descrip-
tion of what the Dominion is to have, and also within
the description of what the province is to have. Such
apparent overlapping is unavoidable, and the duty of
a court of law is to decide in each particular case on
which side of the line it falls in view of the whole
statute."

The point to which I ask your Lordships' very care-
ful consideration is this (and I must say that it im-
presses ine quite as strongly as any other point arising

on this argument), that where you have the general

subject committed to the Dominion Parliament and

you have a portion of that very subject, as has been riot
inaptly said, carved out of it, detached. from it, I re-
spectfully suggest to your Lordships that there can

be no application of the doctrine of overlapping.

(1) [1912] A.C. 571, at p. 581.
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TN RE implied powers. If your Lordships were to say that

MTRRTACE
LAWS. under the doctrine of implied or incidental powers

the Dominion Parliament by virtue of its general
power to legislate on marriage could also legislate
regarding the solemnization, the "British North
America Act" would be defeated absolutely. In other
words, what I ask your Lordships to hold is that,
in this particular case, solemnization of marriage
calls for an exact delimitation, and I say that noth-
ing else can possibly be a reasonable or true interpre-
tation of the Act. It calls for an exact delimitation,
or, otherwise, why should it have been detached or
carved out of the general subject of marriage ? If on
any pretence whatever the Dominion Parliament is
to be allowed to trench upon the solemnization of mar-
riage on the pretence of legislating upon marriage,
then I say that the object and purpose of the Imperial
Parliament in clearly carving out that portion of the
subject would be defeated by such an interpretation.

Another thing I submit as an essential considera-
tion is this: If the Legislature has power to legislate
it has power to legislate effectively. To concede that
the legislature has power to pass laws relating to
solemnization of marriages that may be violated with
impunity as far as the validity of the act done in
contravention is concerned, is, I say, to take away
the power of legislation. If the legislature is given
power to legislate with respect to solemnization, surely
it has the power to say, at least within the province,
what you do in contravention of this law that we en-
act is null, or what you do without the sanction of
what we have prescribed is null. If you are going to
give the power of legislation at all it must be neces-
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sary that you are entitled to enact a law which has 1912

some force and to provide that a thing which is done IN RE
AILRRIAGE

contrary to it cannot stand. Again, my learned friend L Nws.
Mr. Nesbitt says that solemnization relates only to
what is evidential. I need not go back into history

again to shew that solemnization of marriage existed
long before there was any evidential proceeding at all,
long before there was publication of banns, long be-
fore there was any registry kept of it. The act of
solemnization is quite distinct from the record of that
act. The record of that act may be incidental to it
in that sense, as a necessary consequence of it that

it should be preserved and so on, but the registration
of the marriage and the keeping of the register is one
thing, and the actual solemnization is another. The
solemnization existed long before any of these re-
quirements, which my learned friend treated as evi-
dential, had any existence at all.

Another argument of my learned friend is this:
That allowing the legislature to prescribe nullity in
case the requirements of the provincial laws are not
observed is an invasion of the power of Parliament
with regard to divorce. I say with all possible re-
spect that the fundamental error there is this:
The distinction between, as we say in civil law,
that which is void and that which is voidable. We

do not pretend for a moment to say that the effect
of the Quebec law is to annul a marriage which has
had valid existence. For the purpose of my present
argument I would concede my learned friend's most

extravagant claim with regard to divorce, and I say
respectfully this, that if the Province of Quebec can

validly legislate regarding the solemnization of mar-

riage then if that law be not observed the marriage
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1n12 has no existence and never had any existence. If
IN RE the Province of Quebec can legislate concerning the

31ARRTAGE
LAWS. solemnization of marriage it can create what is the

condition precedent to the existence of the thing at
all. It is not, that the thing has to be annulled.

I would be willing to go to the extreme and say
that suppose the Legislature of Quebec at its next
session were to pass an Act saying that the laws of the
Province of Quebec relating to the solemnization of
marriage are hereby repealed, and the Province of
Quebec is left without any law whatever relating to
the soleinization of marriage, it is not debatable that
such a law would be absolutely constitutional. I say
that if the Province of Quebec passed such an Act to-

morrow it would not invest the Parliament of Canada
with a scintilla of legislative power regarding solemn-
ization of marriage. . The power is derived from the
"British North America Act," and I say that the
"British North America Act" has committed to all the
provinces the power to legislate regarding solemniza-
tion, and if they do not exercise it, that does not give
the Dominion power. If they abuse it, if they enact
an absurd law, no matter what they do in that re-
spect, that does not confer power on the Dominion;
as I pointed out this morning the only case in the
"British North America Act" in which there is any
suggestion of remedial power is in section 93 with re-
gard to education.

A very plausible argument was presented by M1r.
Lafleur in these terms: If clandestinity be an in-
pediment then the bill in question is constitutional
because the Dominion would have the power to deal
with impediments. That would be altogether too easy
a solution of this question.
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The word "impediment" has been used by some 1912
high authority in connection with this, and I am will- IN RE

ZI-11 1ARRIAGE

ing to let it go at that, but it is begging the whole LAWS.

question to say that the Dominion could deal with it.

Your Lordships have to inquire first as to clandes-
tinity. Is clandestinity an impediment which relates
to the solemnization of marriage, which is within the
provincial jurisdiction, or is it an impediment which
relates to that which is within the federal jurisdic-
tion ? It does not help us a bit to make use of the
term "impediment." We have to inquire whether it
comes within a subject-matter which is assigned ex-
clusively to the province or whether it comes within

a subject-matter assigned to the Dominion. In this
particular case, beyond all question I suppose it re-
lates to the person who is to give solemnity to the Act
and it must come under the terms "solemnization." I
do not think there is much to be gained by citing
analogies. The power to legislate regarding solemn
declarations one would naturally conclude included
the nomination of the person who was to receive

solemn declarations. The power to legislate with re-
gard to a notarial instrument would involve the nom-
ination of the person who was to give effect to the
instrument, and so on. How could it be otherwise ?
I could not conceive'it possible that solemnization did
not include the person who was to give solemnization
or who was to solemnize as the bill says. This bill
deals exclusively, in both its clauses, with the func-

tionary who is to solemnize. It is not necessary for
my argument that I should try to enumerate what
powers are included in marriage or what is the

residuum of legislative power remaining with the

Dominion. All that is necessary for our argument

287



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 is that this particular bill deals solely with one ques-
IN RE tion, the nature and character of the official who is

MARRIAGE
LAWS. to solemnize. With that I submit our argument is

complete. As I said in opening, I would not be
willing to concede as much as has been claimed with
regard to the power of the Dominion to legislate as
to rights resulting from marriage and all sorts of
incidental property rights. I think things of that sort
would have to be determined as they arise in proper
cases. Our argument is complete in saying that as
regards this bill it deals with one thing, and that, we
say, incontestably comes under solemnization. I do
not think I can add anything on this question, my
Lords; it is a question on which I am sure your Lord-
ships are well advised.

Permit me to say a few words now as to the answer
to question 2. The bill uses the expression "without
regard to the religion of the person," and the second
question refers to marriage "unless contracted be-
fore a Roman Catholic priest." It deals with the
one thing throughout and it is enough for our argu-
ment to. say that that comes clearly under solemniza-
tion. The Swifte Case(1) that my learned friend Mr.
Hellmuth commented on was a clear authority for
saying that the person celebrating certainly comes
under the form of ceremony.

This division of authority, shall we call it, on the
subject of marriage, also follows the general lines of
private international law, which, if anything were
necessary, - I do not say anything is necessary -
would also aid in interpreting it.

Just a word or two on the second question in the
reference. It is my duty to pray your Lordships not

(1) [1912] A.C. 276.
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to answer the second question. In the first place I 1912

do it because it seems that probably and inevitably IN RE
-MARRIAGE

your Lordships will answer to the first question that LAWS.

the bill is unconstitutional as dealing with solemniza-
tion of marriage. If your Lordships reach that re-
suilt, as we hope your Lordships will, is there any
necessity for answering question No. 2 ? In the
second place we say that there cannot be any question
submitted which involves more complete private rights
than this question. It involves a declaration which
would not only cause disturbance, but would put
the ban of absolute nullity upon scores of marriages
of persons who are not represented at all before your
Lordships. My learned friends, Mr. Lafleur and Ir.
Mignault, have been placing before your Lordships
their views upon that question, but the individual
whose rights as a married person or whose legitimacy
is in question is entitled to be represented by his
own counsel. My learned friends say that your Lord-
ships' declaration would be advisory. We know that
it would; but, should your opinion go that way, as far
as the name and fame and standing of every person
married under the conditions set forth in these general
questions is concerned, it would place the stamp of
illegitimacy upon the children and the stamp of ille-

gitimacy authenticated by the highest tribunal in the
country. The Civil Code, which says that marriage
contracted in good faith produces civil results, is very
indefinite, and it would have this effect. It is conceded
at once that while a marriage in good faith or an
ordinary putative marriage may have the effect of
producing legitimate offspring, that the parties them-
selves would be free to contract another marriage,
and it would be practically dissolving the marriage

19
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1912 tie as far as that part of it is concerned. At all
IN RE events it is obvious that it involves a pronounce-

MARRIAGE
LAWS. ment upon the rights of those who are not here re-

presented. My learned friend, Mr. Lafleur, said,
while speaking on the Hbert v. Cloudtre case (1), that
there are hundreds of other cases in exactly the same
position. I say that no wider admission could have
been made before your Lordships. I cite the declara-
tion of Lord Herschell, in Attorney-General for Can-
ada v. Attorney-General for Ontario, etc.(2), (re-
ferred to by the Lord Chancellor in The Companies
Case(3),) that their Lordships declined to answer
one of the questions because it involved certain pri-
vate rights with respect to certain riparian proprie-
tors; rights which are not measurably comparable
for a moment with the rights of individuals in-
volved in such declarations as your Lordships are
asked to make with regard to the invalidity of certain
marriages.

What I am asking is, that your Lordships should
refer question No. 2 back to the Governor in Council
asking his Royal Highness in Council to consider
whether there is necessity now for answering that
question in view of the answer which I presume you
will give to question No. 1; or referring to His Royal
Highness the other consideration that there is now
sub judice before a competent tribunal the very same
question. Your Lordships may make either of these
representations to His Royal Highness in Council
and I feel that they would commend themselves to
him. At all events I am absolutely confident that
whatever representations your Lordships would make
would be acted upon.

(1) Q.R. 41 S.C. 249. (2) [1898] A.C. 700, atp. 717.
(3) [1912] A.C. 571.
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Aim6 Geoffrion K.C. (for the Attorney-General of 1912

Quebec).-On questions No. 1 and No. 3, which I in- IN RE
MARRIAGE

tend to refer to together, I have little to add to the LAWS.

argument made by Mr. Smith as to the construction of
the words "marriage" and "solemnization of marri-
age." Mr. Smith has very forcibly pointed out that
"solemnization of marriage" must be considered as
having been carved out of "marriage" relegated to the
Federal Parliament, so as to be exclusively within the
power of the province, and, that the doctrine of over-
lapping does not, therefore, apply. MIr. Smith has
given, as a reason why the jurisdiction as to solemniza-
tion should be absolutely exclusively in the province,
and not divided between both, the decision on the over-
lapping theory, and the fact that we are here with a
general power in the federal and a special power in
the province. As was pointed out by MIr. Justice Duff,
in every case where the question of ancillary or over-
lapping power has come up it was in connection with
property and civil rights, where the general power
was in the province and the special power, carved out,
in the Federal Parliament. I would like to quote an
authority bearing indirectly on that question which is
to be found in City of Montreal v. MIontreal Street
Railway Co. (1), pages 343 and 344. Lord Atkinson,
suggesting that the previous decisions dealt only with
the residuum power given by the opening words of sec-
tion 91, adds that some considerations before the court
appear to refer to matters enumerated in section 91,
namely, the regulation of trade and commerce. There
is here, as you will notice, a departure from the
general proposition till then always acted upon as
regards the ancillary or overlapping power theory.

(1) [1912] A.C. 333.

19%
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1912 It is there held that as regards the regulation of
IN RE trade and commerce which is a federal subject, the
AWGE natural meaning of the words used has to be restricted

so as to allow of the powers expressly granted to the
provincial legislatures remaining with the provin-
cial legislatures. This is really only developing
further what has been intimated in the Citizens
Insurance Co. v. Parsons(1). In that case their
Lordships intimated that the words "trade and
commerce" had been restricted and could not have
the full effect the words otherwise would have
because if so it would absolutely nullify powers given
expressly to the provincial legislatures. In the
Montreal Street Railway Case(2), they go further
and they state that the residuum power can never be
used so as to curtail the special powers given to the
provinces. And, while the general express powers
given especially to the Federal Parliament do curtail
the special powers given to the legislatures, their
Lordships go on to assimilate to the residuum, the
trade and commerce clause without any apparent rea-
son to distinguish, except that they cannot apply to
the trade and commerce power the same rule of con-
struction as they applied to the bills of exchange
power, the bankruptcy power, without absolutely
nullifying the power of property and civil rights given
to the legislature. The analogy between that case
and the present case is complete. If you apply to the
general allowance of "marriage" in the federal auth-
ority, the theory of overlapping as it has been applied
to bills of exchange, railway legislation and so on, you
completely nullify the solemnizing power or at least
you completely nullify its exclusive character. All

(2) [1912] A.C. 333.

292

(1) 7 App. Cas. 96.



VOL. XLVI.] SUPREME COURT OF CANADA.

that could be suggested as regards the effect of giving 1912

to the words "trade and commerce" their true con- IN RE

struction, was that if you did so it would, to a large AS.GE

extent, nullify the exclusive character of the allow-
ance of property and civil rights to the local legis-

lature. It was shewn that whenever there was federal
legislation dealing with trade and commerce, which
also affected property and civil rights, then the power
of the provincial legislature became void, if the con-
struction applied to bills of exchange and bankruptcy
was to be applied to trade and commerce, and it

would, therefore, nullify in great part the exclusive
authority of the province to legislate respecting pro-
perty and civil rights. In the present case, if this
court does not hold that "solemnization of marriage"
is carved out from "marriage" completely, so as to be
exclusively given to the province, and so that the
Federal Parliament under the word "marriage" can-
not touch it, you will nullify absolutely the exclu-

sive power of the provincial legislatures regarding
solemnization. I would suggest that the logical work-
ing out of this analogy should lead your Lordships to
hold, either broadly, that the rule about overlapping
as applied in the cases summed up in these last deci-
sions applies only when the general power is in the
province and the carved out power is in the federal
authority or, if your Lordships are not prepared to
go that far, I would ask your Lordships to hold, at
least, that giving effect to the overlapping theory so
as to extend the federal power would have the effect
of nullifying the exclusive power of the provincial
authority in this matter, and that, therefore, the over-
lapping theory cannot be applied. We should read the
"British North America Act," as regards the words
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1912 "marriage and divorce," as marriage laws minus all

N RE laws respecting solemnization of marriage. That is
LRE all that has ever been assigned to the federal authority.

I was trying to answer the point that the law re-
specting the solemnization of marriage is also a law
respecting marriage. I submit that the authority is
assigned to the two powers from different points of
view: one as being a law respecting marriage, and the
other as being a law respecting solemnization. I am
pointing out that "marriage" absolutely has never been
assigned to the federal authority, and we must read the
"British North America Act" as a whole, qualifying the
allowance of marriage to the federal authority by the
allowance of solemnization to the province. And so the
only thing left to the federal power is marriage minus
solemnization. And, I submit, that the moment that
marriage minus solemnization is the only thing as-
signed to the federal power, the whole question is at
an end. This, I submit, disposes of every one of the
objections made so far.

I do not intend to add anything to the argument
as to what solemnization is. I respectfully submit
that the very authorities cited by Mr. Nesbitt shew
that the designation of an officer, or of a person before
whom one must appear to get married, is legislation
respecting solemnization. The American authorities
which he cited say that solemnization consists of a
third party appearing at the making of the contract,
but, I submit that, in the days when the "British
North America Act" was passed, the word "solemniz-
ing" had a more limited meaning. Even taking Mr.
Nesbitt's own definition, the designation of the person,
or of the officer before whom the parties must appear
to make the contract, is obviously legislation respect-
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ing solemnization. I submit that any law that 1912

touches that question, that specifies that for certain x RE
MARRTAGEpurposes it shall be one officer and for certain other LAWS.

purposes it shall be another officer, is necessarily leg-
islation respecting solemnization. Then, if it is legis-
lation respecting solemnization, the next point is as
to the argument of Mr. Nesbitt to the effect - and I
understood this to be his main argument -that, while
the power to prescribe how marriages shall be solem-
nized is in the province, the power to determine when
nullity results from failure to comply with that law is
in the federal authority. Mr. Nesbitt might have sug-
gested that the power to make that mandatory provi-
sion is with the province and the power to impose the
sanction is with the federal authority, a rather un-
usual division of legislative power. But, Mr. Nesbitt
has gone further, and he has stated that the province
has the right to impose penalties for non-observance.
His argument amounts to this, that the province can
legislate as regards solemnization, can prescribe what
forms must be followed in order to get married, and
can impose one definite condition, namely, a penalty
for disobedience to its laws, but cannot impose, what
is the most ordinary condition in such cases, nullity
for non-compliance with the law. I submit that such
a distinction is illogical. It would have been more
logical to say that the power of imposing a sanction
would be in one authority, while the power of making
the mandatory order would be in the other. Surely,
the legislature which imposes the formality must be
able to say what would be the consequence of non-com-
pliance. Our Quebec Code says that the failure to
make publication, in marrying without a license, en-
tails only a penalty. There are many formalities that
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1912 the parties would be willing to frustrate if the result
IN RE would be only a penalty and not a nullity. There are

MARRIAGE
LAWS. other formalities as an essential condition of the con-

tract, and it is clear that the judgment of the legisla-
ture in prescribing what formalities it may prescribe
will be influenced by the consideration of the success
and the failure to comply with these formalities. The
suggestion of my learned friend is that the provincial
legislature could plainly legislate requiring formal-
ities, but without knowing what the Federal Parlia-
ment would do about it; whether it would prescribe
an absolute or a relative nullity or a penalty. It is
obvious that any legislature which undertakes to de-
clare a mandatory provision, must, in order to make
that provision wisely, know what will be the conse-
quences flowing from disregard of it. It is unheard
of where the division between the power to make a
rule and the power to impose a consequence for dis-
regard of it has been divided between two independ-
ent bodies. And yet, the theory of my learned friend,
Mr. Nesbitt, would lead to this. He says that the
province can prescribe formalities, but he says the
province cannot say whether there will or will not
be a nullity for non-observance of them. He admits
that some person has the power to say that nullity
shall result from non-observance, and, therefore, he
contends it must be in the Federal Parliament. It
seems obvious that the moment a provincial legisla-
ture repeals a requirement that a certain form shall
be followed - a requirement which under the laws
existing anterior to Confederation had to be followed
or if not their non-observance resulted in a nullity -
it seems to me that the common sense view is that
the repeal of the requirement would carry with it
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the repeal of the nullifying clause. But the sugges- 1912

tion of my learned friend would be that the nullifying IN RE
MARRIAGE

clause would have to remain in force until the Federal LAWS.

Parliament would repeal it. We can work out inde-
finitely a regular Chinese puzzle which would result
from giving the power to prescribe forms, to repeal
requirements as to form, to amend the laws as re-
gards forms, to one authority, and to put in the other
authority the power to say whether the consequence
of non-observance shall be a penalty, an absolute iul-
lity, or a relative nullity.

This brings me to deal with the argument in refer-
ence to divorce and I think the word "divorce" should
be given a construction - if it is the only construc-
tion that can be given to it - that does not produce
the results I have indicated. The word "divorce" may
be given a meaning which, when tortured, may include
actions in nullity, but in its strict sense it does no
such thing, or, at least, it is possible of being con-
strued as not including nullity. Under the law of
our province the distinction is obvious. We have an
absolute nullity, we have a voidable relative nullity,
and we have, beyond that, the right to rescind a con-
tract at the request of one party for non-fulfilment of
his obligation by the other. I cannot do anything
better than to suggest it as pointing out the distinc-
tion between the three actions; an action to have it
declared that a marriage has always been void, an
action to annul a voidable marriage, and a divorce
action to cancel an absolutely previously binding con-
tract, because one of the parties has broken his en-
gagement. I submit that this distinction is recog-
nized expressly by the English Act. The "Matri-
monial Clauses Act" of 1837 clearly distinguished be-
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IN RE divorce a mensa et thoro is now called judicial sep-
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ing distinction is recognized, between an action for
dissolution of marriage, which is divorce, and an ac-
tion to annul, which is not, but which declares that on
account of a defect in the making of the contract it
should be set aside. It is difficult to argue conclu-
sively, with any chance of success, that when there is
an absolute nullity the judgment that recognizes it
divorces. I am discussing the question of formalities
now, because to a certain extent the Civil Code makes
certain want of formalities a nullity, and I want to
say a few words as to where a distinction should be
made between absolute and relative nullity. Is it
logical to use the word "divorce" in the "British
North America Act," which at the time of its passing
had such a definite meaning, so as to import into the
Act such an illogical distinction as this - that if the
provincial legislature prescribed a form it is denied
the right to say that there will only be a nullity if
the parties are in bad faith, or that it will only be
annulled if the judge thinks the circumstances justi-
fiable?

It seems to me perfectly obvious that this bill pur-
ports to legislate on solemnization of marriage, be-
cause it says that although the laws before Confedera-
tion said that if you do not follow certain formalities.
you are not married this bill undertakes to say that,
nevertheless, although you have not observed these
formalities prescribed by the pre-Confederation laws,
you are validly married. That is amending the law
respecting solemnization of marriage. The whole
question lies in the submission that it is only "mar-
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federal authorities. If that is correct, then this IN RE
MARRIAGE

bill which says -that, in future, your marriage will L ws.
be good even if you do.not go through certain form-
alities prescribed by the province, and which previ-
ously were neglected under the pain of penalty, is
absolutely ultra vires of the Federal Parliament.
Can it be suggested that the jurisdiction as to pros-
pective legislation is in one authority, while the
jurisdiction as to retrospective legislation shall be
within another authority ? I fail to see any justi-
fication for such a proposition. What is done under
the "British North America Act" is invariably to
leave to the same authority the power as to pros-
pective and retrospective legislation. The validity
of an Act as regards its retrospective character de-
pends on its validity as regards its prospective char-
acter. The prospective character of this bill, worded
as it may be, is simply saying that in the future you
need not comply with certain formalities which the
previously existing law required.

It has been suggested by one of your Lordships,
that suppose there is no law in the province respect-
ing solemnization, and that province refuses to pass
a law respecting solemnization, that the Federal Par-
liament could do so, and then that would constitute
a valid marriage, or if you like, that they could go
back to the Roman form of marriage and declare, that
that would be a marriage, and then make it subject
to conforming to the solemnization. My submission
is that if the legislature repeals every law governing
marriage, there is only one effective remedy in the
hands of the federal authority and that is the dis-
allowance of such a provincial act. The fact that the
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I want to protest against the theory advanced that
the law of Quebec, as construed by Mr. Alignault, is
what your Lordships call an abdication, and that that
should be given as a reason why the Federal Parlia-
ment should interfere in the matter of solemnization.
I think your Lordships are entitled to construe the
"British North America Act" by the conditions exist-
ing in Canada at the time of its passage. The fact
that there are a number of French people, having
French laws, living in Canada, is referred to in the
various cases before the Privy Council, defining pro-
perty and civil rights. In the present case, what your
Lordships may think absurd is considered by a large
part of the population of Quebec as the only right
thing to exist. It may seem to your Lordships extra-
ordinary, but nevertheless the people of the Province
of Quebec think it is right. And, when Confederation
was brought about, why was there this extraordinary.
division between marriage on the one hand and sol-
emnization on the other hand. It was not because
one was of national importance and the other was
not; it was because of the religious differences and
the resulting difference in the points of view of the
majority in one province compared with the majority
in another. It was because the Roman Catholic maj-
ority in Quebec thought the views of their co-patriots
of other religions so entirely different from theirs
that they would not understand their views, and so
ilie Catholic majority in Quebec would not entrust
their other co-patriots with the power to legislate
upon the solemnization of marriage, and that is why
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people of Quebec were convinced that the majority 1N RE
M1ARRIAGE

of other religions and origin could not understand LAWS.

their feelings as they did themselves, and so they were
not willing to allow them to interpret them for them,
and so the solemnization of marriage was entrusted
to the provinces in the "British North America Act."
By the Roman Catholic people of Quebec, rightly or
wrongly, it was considered more of a religious than
of a civil ceremony, and they were unwilling to en-
trust the matter to the Dominion and they wanted to
be the sole judges as to when and how they would
change their minds on the question of marriage. They
were unwilling to abandon their authority over the
question as to how they could get married to any
other authority than themselves.

When the Roman Catholic population of Quebec
entered into Confederation they had to make certain
concessions from their religious point of view, and,
no doubt, the people of Protestant religions, had to
make concessions, and it is to be assumed that the
people of the other provinces agreed to leave the ques-
tion of mixed marriages, and even Protestant mar-
riages, as to solemnization, in the hands of the provin-
cial authorities in Quebec, trusting either to the rea-
sonableness of the Quebec Legislature to pass just
laws, or to the power of disallowance by the Dominion
which was for them an effective protection. At all
events, whatever the reason, the solemnization of
marriages, mixed marriages and Protestant mar-
riages, was left in the power of the provincial auth-
orities. I do not understand that Mr. M1ignault, in
his argument, insisted very strenuously on the point
that mixed marriages were null unless contracted be-
fore a Roman Catholic priest.
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IN RE position of the Province of Quebec, with respect to
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its jurisdiction. The position of the Province of Que-
bec, with regard to question No. 2, is that it has no
opinion to offer and no argument to present as to
what is the existing state of the Quebec law. All it

has to state on that point is that the law of Quebec

is the law of Quebec and that the Province of Quebec

alone can change it. If the law of the Province of

Quebec is Quebec law alone, the law of Quebec being.

the law of Quebec, Quebec alone can change it, aid

the only reason why the Supreme Court should be

called upon to give an opinion disappears. I submit,
that there is excellent ground to justify this court in

asking the federal executive whether it insists on an

answer to question No. 2, notwithstanding the an-

swer which may be given by this court to questions
No. 1 and No. 3. I need not insist on the fact that

the answer to question No. 2 may lead to very serious
results. If it is answered in the sense of the inval-

idity of these marriages, then there may be many who

want a divorce who will be willing to step into the
box and say they were Roman Catholics, when, as a
matter of fact, they were practicing no religion at all.
It may not affect the illegitimacy of the offspring be-
cause bad faith would be hard to prove and illegiti-
macy in the Province of Quebec depends on there be-
ing bad faith in contracting an invalid marriage. I
am instructed to point out some of the possible con-
sequences that might follow from the answering of
question No. 2, and I submit that every ground of
public policy and good sense suggests that it should
not be answered by your Lordships. Is it not well to
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conditions in which no great harm has resulted to IN RE
MARRIAGE

anybody ? Before the agitation arose we were getting LAWS.

along in perfect peace and harmony, and there were
only three or four cases in dispute, but the moment
the agitation arose we heard of a great many others.
I point out to your Lordships that in the Province
of Quebec the Hbert Case(1) is pending in the Court
of Review, and that on that case a decision will be
given.

I am instructed to submit the point to your Lord-
ships, as to whether the decision of the Privy Council
is conclusive that, when an opinion is asked by the
federal authority concerning a matter which ex-
clusively affects the Province of Quebec, there is
jurisdiction in the federal authority to ask that ques-
tion, and whether you are bound to answer it. The
recent Privy Council decision(2) proceeds on the
basis that the power to consult the court must be
somewhere and that admittedly if it is not in the
province it must be in the Federal Parliament. In
that case, what was being dealt with incidentally
was the power of the provincial legislature to legis-
late but, practically, it meant the power of the Federal
Parliament to legislate, because, in almost every case,
the question as to what is the power of the Federal
Parliament to legislate, involves the question as to
what is the provincial power to legislate. In that
case it could not be contended that it appertained to
the provincial legislatures alone. The question as to
whether the Federal Parliament can pass an act is a
question which the Federal Parliament can refer, but
I submit, your Lordships, that if the question is one

(1) Q.R. 41 S.C. 249.
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1912 which concerns exclusively a provincial law, or on
IN RE which the Federal Parliament has no power what-

M1ARRIAGE
LAWS. ever to legislate - the disallowance period having

passed - the Federal Parliament has no right to refer
such a question to the court.

Newcombe K.C.-If your Lordships please, speak-
ing on behalf of the Attorney-General of Canada, I
am principally concerned to answer the objections
raised by my learned friends, Ir. Smith and Mr.

Geoffrion - and to some extent apparently supported
by Mr. Hellmuth - to the answering of what are
termed here questions No. 2 and No. 3. The attitude
of the Province of Quebec is, of course, in this re-
spect, not quite consistent with that which she has
maintained throughout the proceedings from the very
commencement. But, my Lords, these provincial obi
jections which were formerly urged before this court,
and which were raised here yesterday by my learned
friends, Mr. Smith and Mr. Geoffrion, have been con-
clusively and finally over-ruled by the Privy Council
in its recent decision with reference to companies
legislation (1). It is well known that the contention of
the provinces was a very broad one, going to deny
entirely the authority of the Parliament to require
this court to answer in an advisory capacity any sort
of a question at all, whether relating to the construe-
tion of the "British North America Act," to the in-
terpretation of Dominion statutes, to the administra-
tion of the laws of Canada, or to provincial powers
of legislation, or to the enactments of the provinces
in the execution of those powers.

(1) [1912] A.C. 571.
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But, there was also a more limited contention put ini2
forward which found favour with some of your Lord- IN RE
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ships - that, while questions affecting federal powers, LAws.

questions the answers to which might be made the
basis of Dominion legislation, questions affecting the
interpretation of these powers which are to be exe-
cuted by the Dominion under the "British North
America Act," might be submitted, that questions of
interpretation of provincial powers or questions of
interpretation of provincial statutes, on subjects with-
in the jurisdiction of the provinces as distinguished
from the Dominion, could not be put to this court.
And although that distinction was not urged very for-
cibly upon the appeal before the Judicial Committee,
still it was there.

Now, the result of the judgment (upon the construe-
tion of it which I submit to your Lordships) involves
the power in the Dominion, in the broadest terms, to
submit any question of law or fact which the Governor-
General in Council may be advised in his own good
judgment to submit for the consideration of this court.
But, while it is quite open to my learned friends of
the Province of Quebec, if they think there is room
in view of what has been decided, to renew that con-
lention, so far as my learned friend Mr. Hellmuth is
concerned, in the observation which I happened to
hear during the time I was listening to his argument,
he has no brief or instructions from the Government
to submit or to suggest to your Lordships that any
one of these questions should go unanswered.

We have a factum filed denying the jurisdiction of
Parliament to enact bill No. 3, signed by Ir. Mig-
nault and Mr. Hellmuth, counsel retained by the
Dominion of Canada, and whatever weight your Lord-

20

305



SUPREME COURT OF CANADA. [VOL. XLVI.

ships may attach to Mr. Hellmuth's observations I
IN FE wish you to consider them subject to the statement

MARRTAGE
LAws. that he certainly has no instructions to submit on be-

half of the Government that any one of the questions
which have been solemnly submitted by the counsel
for the Government to your Lordships, should not be
answered. Outside of instructions he should make
no suggestion on that point. He is either instructed
or he is not instructed; his instructions are the limit
of his authority to submit anything to the court. 'As
to the course your Lordships should take I have sub-
mitted and I maintain that the power of the Govern-
nor-General in Council to submit every one of these
questions and to require your Lordships to answer
them is conclusively set at rest by the recent decision
of the Judicial Committee(1).

The practical question remains as to what course
should be adopted by the court under the circum-
stances of the present reference and I would like to
direct your Lordships' attention for a moment to the
circumstances out of which this reference arose. A
bill was introduced into the Parliament which is set
out in what is termed the first question. That bill
came up for discussion and being a bill predicated
upon nothing but the solemnization of marriage it
seemed hard to resist the conclusion that it did not
relate to that very subject. But, it was maintained
that it did not relate to the solemnization of mar-
riage; that there was either an overriding power in
the Parliament to control provincial legislation in
the exercise of its powers to solemnize marriages or
that this bill did not relate to that subject; I think
the latter was the contention upon which the pro-

(1) [1912] A.C. 571.
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moters of the bill rested. Now, my Lords, in these 1912

circumstances the absence of jurisdiction by the Par- IX RE
MARRIAGE

liament to enact the bill seemed to be reasonably LAWS.

clear, but considering the uncertainties of the law
and that, in these constitutional questions particu-
larly, the variety of judicial opinions is only limited
by the number of courts to which resort may be had,
it seemed necessary to submit a question upon the
subject. Now, I say a "question," because in the
view I submit there is really only one question here.
You may say that there are five questions here if you
like, or you may say there are three, but, in my view,
there is really only one question before the court, be-
cause what exists is an interrogation of the court
arising out of the circumstance that this bill was in-
troduced into the House of Commons and was advo-
cated there as a measure which the House had auth-
ority to pass and which, in the exercise of its judg-
ment, should receive effect as law. Then, the subject
being very important and the authority of the Parlia-
ment to interfere with it at all being, at least, very
doubtful, the Government concluded that the matter
should stand over until judicial advice could be ob-
tained, and the result was this interrogation which is
before your Lordships.

Nobody says that what they call question No. 1 is
not a perfectly proper question. It is the main point
of the interrogation: Is this bill a bill which the Par-
liament has authority to enact? But, it is very plain
to see that when a question is submitted to a court
it cannot be foreseen what the answer to that question
may be, and, therefore, in order to cover the ground so
as to put Parliament in a position to deal intelligently
with the subject, (if it be renewed,) it is necessary to

201/
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MARRIAGE
LAWS. y arr Vt. Now, if your Lordships should con-

clude that Parliament has jurisdiction to pass this
bill, it is obvious, I submit, that it is a very important
and necessary inquiry as to what is the law of the
Province of Quebec in respect to the point raised by
the second question. Questions No. 2 and No. 3, in
that view, especially question No. 2, become of the
utmost importance, and I would respectfully urge that
your Lordships should not hesitate by reason of any
of the considerations which have been urged, to an-
swer these questions on their merits if your conclu-
sion be favourable to the jurisdiction of the Parlia-
ment upon the first question.

It is said that these questions may affect mar-
riages, the status of parties who are not and cannot
be represented in this court. The same is true, my
Lords, of every case that is heard in this court, be-
cause other interests which are not represented and
which cannot be represented under the practice of
the court are affected, and are determined in every
case which your Lordships decide. If the Hibert
Case (1) comes to this court, the decision on it
might affect hundreds of people, and yet they are
equally without representation and without means
of representation in that case as they are upon one of
these references. The same is true of every case
that has been heard and determined by this court by
way of reference under the procedure of section 60
of the "Supreme Court Act." It is true that my
learned friend points to one question of the Fisheries
Case(2) -and a single one-which Lord Herschell

(2) [1898] A.C. 700, at p. 717.

308

(1) Q.R. 41 S.C. 249.



VOL. XLVI.] SUPREME COURT OF CANADA.

objected to answer because it related to the rights of 1912

riparian proprietors acquired previous to Confedera- IN RE
MARRIAGE

tion, and in that case his Lordship said that these LAWS.

people were not, and could not be represented before
the court and he did not see fit to answer. But he did
answer all the other questions and these other ques-
tions affected existing rights to the fullest extent.
Take the question, for instance, as to the section in
the "Fisheries Act" where it was enacted - and the
Act had been standing there ever since the Union -
that the Dominion might make leases of property in
fisheries. The Department of Marine and Fisheries
had been exercising that jurisdiction to grant fishery
leases from the very beginning; there were hundreds
of these leases outstanding; and yet the court pro-
ceeded cheerfully and without any protest to say
that the Government had no power to grant these
leases, but, the lessees were not and could not be re-
presented although the property which they thought
they had was taken away by that very decision. The

same result may be shewn with regard to the other

references.

Then, there is the public interest and there is the
private interest to consider and the public interest
overweighs the private interest. Your Lordships can-
not question the policy of any action of the Parlia-
ment within its jurisdiction, and if the Parliament
has considered it good policy for the peace, order and
good government of the country that these questions
should be set at rest generally in this way, then I say
that no single private interest, or group of such in-
terests, should stand in the way of the determination
of such questions as the Governor-General in Council
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trol of the whole acting through the Governor-Gen-
eral. The Governor-General in Council in the exer-
cise of that control, and by the authority of the Par-
liament, has submitted these questions in view of the
situation which I have endeavoured to state. If your
Lordships conclude, therefore, that there is jurisdic-
tion, I submit that on no consideration which has been
or can be suggested should your Lordships fail to
advise upon every point that has been placed before
you. On the other hand, if it be determined that there
is no jurisdiction to enact the bill a different situa-
tion is before your Lordships. If there be no juris-
diction to enact the bill, if you answer the first part
of the interrogatory in the negative, I see no reason
to suppose that the latter part is not to be grouped
with that; Question No. 1.and question No. 3 as they
stand here appear to go together:-

"3. If either (a) or (b) of the last preceding ques-
tion is answered in the affirmative, or if both of them
are answered in the affirmative, has the Parliament
of Canada authority to enact that all such marriages
whether,

(a) heretofore solemnized, or,
(b) hereafter to be solemnized,

shall be legal and binding?"

That reference is in reference to the character,
status, or qualification of the person before whom the
m~arriage is celebrated. The bill says:-

"3. Every ceremony or form of marriage hereto-
fore or hereafter performed by any person author-
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laws of the place where it is performed, and duly per- IN RE
MIARRIAGE

formed according to such laws, shall everywhere with- Lws.
in Canada be deemed to be a valid marriage, not-
withstanding any differences in the religious faith of
the persons so married and without regard to the re-
ligion of the person performing the ceremony."

That speaks of the religion of the person perform-
ing the ceremony and as to the religious faith of the
persons married. Question 2 reads:-

"2. Does the law of the Province of Quebec render
null and void unless contracted before a Roman Cath-
olic priest, a marriage that would otherwise be legally
binding, which takes place in such province,

(a) between persons who are both Roman Cath-
olics, or

(b) between persons one of whom, only, is a
Roman Catholic?"

That has to do with the person before whom the
celebration takes place, and question No. 3 is con-
cerned with the power of the Parliament to enact
whether such marriages whether heretofore or here-
after solemnized would be legal and binding. These
questions go together and if No. 1 be answered in the
negative, No. 3 must be answered in the negative.

Now, my Lords, I have very little to add; it is
certain, I submit, that between the view of the execu-
tive and the view of the court as to whether a ques-
tion should be answered or not, in the last resort the
view of the executive prevails. But in the meantime
situations change and opinions develop, and if it ap-
pear on the reading of this submission that there is
in effect one interrogation, that it is divided into
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MARRIAGE
LAWS. quite open and proper for the court, no doubt, to sub-

mit that, in view of the opinions which are handed
in upon certain parts of the interrogation it becomes
unnecessary, in the view of the court, to answer the
rest. And if the Government upon that submission,
entertain a different view, I presume the Government
would communicate that to the court for further con-
sideration.

The two bodies are engaged, each in its own
sphere, in working out the constitution of the coun-
try. In arguments before the court extreme cases
are often put, but they are not good as illustrations
for the purpose of arriving at the principle. It would
be an extreme case that the Government insist upon
very extravagant questions, unusual and improper,
being put and answered by the court. It is time
enough to consider that when such a case arises. It
never has arisen yet and I do not anticipate, and I do
not see that there is any reason to anticipate that
there should ever be any conflict between the execu-
tive and the judiciary in the administration of section
60 of the "Supreme Court Act." That section con-
tains a very useful power and one which has been
often invoked and which the courts have accepted
and acted upon in the settlement of the great constitu-
tional questions of the country. The Government in
the submission of questions, so far as intention goes,
is certainly very careful to submit nothing but what
is of public importance and what, in the view of the
Government, may properly be answered by the court.
The court, in its superior knowledge of the constitu-
ton and the working of the laws, may upon the con-
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answering categorically, to submit points for the consi- LNRBE
MARRIAGE

deration of the Government with regard to the matter. LAWS.

That is the situation here. I submit that the matter is
in your Lordships' hands here as one interrogation
arising out of a situation created in view of the public
agitation and the introduction of this bill.

Kesbitt K.C. (in reply).-31y Lords, my desire first,
is, to get back to what is, after all, the real question,
namely, whether the Dominion has power to pass the
bill referred, and to arrive at a right conclusion upon
that question.

The first essential is a careful examination and a
right understanding of the terms of the bill itself.
The bill pre-supposes three things: (1) It pre-supposes
a provincial official, appointed and authorized by one
of the provinces to solemnize marriages - no matter
for the moment what marriages, but "some" mar-
riages - in other words, it pre-supposes some mach-
inery established by the province for the solemniza-
tion of marriages in the province. The power. of the
province to establish such machinery is in no way
questioned or impaired by the bill. (2) It pre-sup-
poses also that the parties seeking the protection of
its provisions shall have their marriage solemnized
before this provincial official - that is, that they have
availed themselves of the solemnizing machinery es-
tablished by the province. (3) And lastly, for more
abundant caution, it pre-supposes that all other re-
levant provincial requirements, with the one exception
to be mentioned in a moment, have been complied
with. Unless the requirements of these three sup-
positions have been complied with, the benefit of the
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GAWS.E designed to effect, and neither touches nor impairs
anything but the difficulties which it is intended to
remedy. It does not dispense with the performance.
of any ceremony, nor relieve any one concerned from
any penalty which they may have incurred under the
provincial law owing to failure in such performance.
What it does, and all that it does, is to relieve the
persons who have fulfilled its requirements from the
effect, upon the validity of their marriage - not upon
any other liability to which they may have exposed
themselves - which the province has said shall pre-
vent them from availing themselves of the machinery
of solemnization which it has established. In other
words, it relieves them from the effect upon their
marriage of article 127 of the Civil Code.

It is admitted - indeed learnedly contended by
the other side - that the incapacity of the.parties to
avail themselves of the provincial machinery I have
mentioned is an impediment so-called, and an im-
pediment within the meaning of that article. It is
admitted also that the Dominion has jurisdiction to
create and remove impediments to marriage under
its undoubted jurisdiction over the capacity of the
parties. What foundation, then,- is there for the ob-
jection of the power of the Dominion to pass this bill,
which is designed to remove this impediment of clan-
destinity as it is carefully worded so as to do nothing
more.

My submission is that the Dominion, under the
right to legislate upon the broad subject of marriage,
as to the status or capacity of the parties, can enable
any person to enter into that state, to obtain that
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to create that status, leaving it for the provinces to IN RE

pass any laws they see fit to solemnize the status MARRIAGE

which the Dominion has so allowed to be created.
But my friend, Mr. Alignault, has endeavoured to

put his case on question 2 upon the provisions of the
Code apart from article 127. I shall leave it to my
friend, Mr. Lafleur, to discuss how far it is possible
for M1r. M1ignault to support his contention without
the assistance of that article. But, Mr. Lafleur has

pointed out in opening, and I point out again that,
even as so put, Mr. Mignault's contention involves
this - that there is no way in which those who pro-
fess any religious belief not recognized by one or
other of the special Acts that have been referred to
and no way in which those who profess no religious
belief whatever can validly contract marriage at all.
That has been referred to at somewhat greater length
since I made this note - my learned friends opposite
are left in the extreme dilemma that, although the
Dominion has complete and absolute jurisdiction on
the subject of marriage to declare throughout the
length and breadth of the Dominion what shall con-
stitute marriage, so far as the Province of Quebec is
concerned, if Ir. 31ignault is correct, there are great
numbers of people in that province with an absolute
inability to obtain that status from any jurisdiction.
My friend, 1Ir. 3Mignault, has no answer to the con-
tention that those who profess no religious belief
whatever cannot, under his argument, validly con-
tract a marriage in the Province of Quebec at all.
His idea is that such persons can, if they choose, and
if they can afford it, apply to the legislature for a
special Act of their own, which they may or may not
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IN RE contention, that many of the inhabitants of the Pro-

MARRIAGE
LAWS. vince of Quebec have no capacity to marry, there be-

ing an absolute impediment to their marriage. Why,
if this be so, is it not competent to the Dominion, in
the exercise of its admitted jurisdiction over capacity
and impediment, to confer upon such persons the cap-
acity which my learned friend, Mr. Mignault, by his
answer to the difficulty, admits that they now lack,
and to remove the impediment to their marriage,
which under his contention is imposed upon them.

As to the second clause of the bill it is, I submit,
interesting to discuss any questions as to the power
of the Dominion under the word "marriage," to legis-
late upon the property rights and so forth which may
flow from the establishment of the marriage contract.
The bill, which alone is before your Lordships, touches
none of these matters, but simply leaves the parties
to such rights in these respects as, their marriage
being established, they may have under the provin-
cial law. It gives them no greater rights than such
as may be conferred by the province legislating in its.
own sphere, upon any other married people, the words
"rights and duties as married people," obviously mean
only such rights and duties as the competent auth-
ority - the Dominion, possibly, in some respects; the
provinces, in others - may confer upon persons val-
idly married.

I turn now to the argument of my friend, Mr. Hell-
muth, and it seems to me, if I may say so, that he has
completely misapprehended the argument which I ad-
dressed to your Lordships in opening this discussion.
I am quite prepared to admit to the fullest extent-
I could not do otherwise if I would - the principles
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unable to understand their effect upon my argument. IN RE

They establish, as I understand them, that a marriage IMAEE

validly solemnized according to the laws where the
solemnization takes place, is, qud that solemnization,
valid everywhere - in other words that the "form"
of the marriage is governed by the lex loci contractris,
or celebrationis as it is sometimes called, and differs
in that from the capacity of the parties to the ma-
riage, which is governed by the law of their respective
domicile. And, consequently, if a marriage be sol-
emnized in a country by the laws of which certain
ceremonies are essential to the formation of a valid
marriage, or, in other words, where those ceremonies
are actually made part of the very contract, a:nd those
ceremonies are omitted, or defectively performed, the
marriage, being invalid by the lex loci contractos is
invalid everywhere. No one, I should think, could
dispute that proposition. But, it has no application
to my argument or to any of the questions before the
court, for it assumes the very point at issue in all
of them. It assumes, and is based upon the assump-
tion, that by the law of the place where the marriage

is contracted the proper observance of the prescribed
forms and ceremonies is essential to the validity of
the marriage. But the very questions before the court
in this case are: (1) Has the province made a par-
ticular form of solemnization essential to the validity
of a marriage, and, (2), if it has purported to do so,
is such legislation within its powers?

I am, of course, not dealing with the former ques-
tion because an affirmative answer to it is just as
necessary a pre-supposition of my present argument
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TN nE friend's authorities can have no application to the
MrARRIAGE latter question either, which is the one I am now dis-

LAWS.

-- cussing, that as to the legislative power of the pro-
vince, because those authorities equally pre-suppose
an affirmative answer to this question as well. Every
case that Mr. Hellmuth discussed is based upon the
ceremony, the form being made an essential part of

the validity of the contract, and made by a power
with undisputed rights to deal with the whole sub-
ject-matter, contract, solemnization and everything
else. But, that does not forward the discussion here.
What we have to discuss is a question of legislative
power under a divided jurisdiction, and the only ques-
tion with which I am now concerned is one on which
my friend's authorities throw no light at all, namely,
whether or not it is within the powers of the provinces
wider "solemnization of marriage in the province" to
make any ceremony at all essential to the validity of
a marriage.

The "British North America Act" says "solemni-
zation of marriage"; that is, solemnization of that

status, of that condition pre-supposing the status ex-
isted. I should think that a very large majority of

your Lordships - I hope not all - are startled by

the argument, but, were it not for the fact that it

had been taken in, so to speak, the breath of our lives
from the beginning that marriage means something

connected with a ceremony and that a ceremony is

essential to it, I should have thought that the langu-
age of the Act would be perfectly plain - the solemni-

zation of the status, which status is entirely within

the sole and absolute jurisdiction of the Dominion to

deal with entirely; and when the Dominion says what
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provinces can pass any legislation they please with IN RE
I-1ARRIAGE

reference to tlie solemnization of it, but they cannot L wq.

for one moment interject or interpose something that
is essential to the validity of that marriage. The

Dominion alone has the power to deal with that.
My contention, as I have said, is that ceremony is

not essential to the validity of a marriage. And here
again my learned friend, Mr. Hellmuth, seems to have
fallen into some misapprehension. He appears to have
thought that the purpose for which I cited The Queen
v. Millis(1) and Beami.sh v. Bcamish(2) is answered

by pointing out that what those cases actually decided
was that under the law of England a certain form or
ceremony, namely, the presence of a priest, had al-
ways been essential to the validity of a marriage.
But that decision - that is, the point actually decided
- has no application to my argument, for the same
reason that my friend's other authorities have none,
namely, [ecause it was based upon special legislation
making the ceremony essential. The purpose for
which I cited The Queen v. Millis(l) was to shew,
from the reasoning and authorities to be found there,
what the situation was and always would be apart
from such special legislation, and to establish that,
apart from legislation to the contrary, the contract
of marriage and its solemnization are two separate
and distinct things, and that, even when some cere-
mony was prescribed, its absence did not invalidate
unless it appears from the legislation that that was
the intention. My friend cited Swifte v. Attorney-
General for Ireland(3), but I should think that
that authority made perfectly clear the difference.

(1) 10 C. & F. 534. (2) 9 H.L. Cas. 274.
(3) [1912] A.C. 276.
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IN RE to the form of ceremony and, therefore, is not

ITARRTAGE
LAWSG extra-territorial, but he points out the distinction.

In that case the form or ceremony was made an abso-
lute essential, a condition precedent to the validity
of the marriage, and the legislation was passed by a
legislature fully competent to deal with the subject.
It throws no light on it except the sort of side-light
that may be gathered from case after case cited by
Mr. Hellmuth where the statutes used the word "sol-
emnize" as distinct from the other, and, as I say, with
every submission, points to the one conclusion to be
drawn from this Act - that what you are dealing
with is the power of the provinces, not to legislate
upon marriage, but simply on the solemnization of
the existing status - of a status, the right to pre-
scribe all the essentials of which are in the Dominion.
Deny that proposition and you will say that although
the Dominion has complete and absolute power, not-
withstanding anything contained in section 92, to deal
with the subject of marriage, to create that status
with the subject of marriage, and, therefore, to create
that status and, therefore, to legislate upon all its
essentials, yet the provinces can step in and, by inter-
posing anything they see fit under the guise of sol-
emnization, can say that that status cannot come into
existence. I submit that such a result will certainly
make your Lordships pause a long time before you
bring it into effect. It was for this reason that I
quoted so largely from Lord Brougham and Lord
Campbell. They held that there was no such special
legislation in England, and, consequently, discussed
what the position was in its absence. And what they
say as to this neither was disputed, nor, I suppose,
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the power claimed by the provinces to make any cere- IN RE

mony essential to a valid marriage, and to invalidate MARRIAGE

marriages where such ceremony has not been per-
formed, cannot be conferred on them by the words
"solemnization of marriage," in any proper meaning
of these words, and, consequently, the power to over-
ride any such invalidating provincial legislation must
be in the Dominion under the word "marriage." Un-
der the word "marriage" the Dominion must have
power to define what marriage means, to say what
are, and, consequently, what are not essentials, of a
valid marriage; in other words, as Mr. Justice Iding-
ton put it, to say that marriage is what marriage
is; and you cannot get out of the word "sol-
emnization" the power to add another essential to
marriage. The result I submit is that, even though
the bill cannot be supported as removing an impedi-
ment or conferring a capacity, - for that argument
has nothing to do with the argument I am now urging
- it is still within the power of the Dominion as as-
serting its jurisdiction over marriage.

One other observation about the Montreal Street
Railway Casc(1). That case, I submit, has no bear-
ing whatever upon the real point of the construction
of the "British North America Act" involved here.
As I understand it, what is involved here is this:
Granted the subject is one for which there is a special
heading under section 91 of the "British North Am-
erica Act," anything that is necessarily incidental to
that can be passed by the Dominion Parliament, this
overrides any of the matters involved in section 92.
I think that is established beyond doubt.

(1) [1912] A.C. 333.
21
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MARRIAGE
LAWS. him he says you have out of that head in 91 a special

head of its own delimited and coupled with property
and civil rights and, therefore, that it hinges upon the

rule of construction that I have been urging. Now, I
say that, if anything, it points and adds force to the

rule that I have been urging. You have got to take
first marriage, and out of that is taken - they have
seen fit not to leave property and civil rights to be

dealt with at al1 - but out of that they have taken

the solemnization of that condition. Suppose they
said "the solemnization of that status," would your

Lordships say that they could say that under the
head of "solemnization" they could destroy that
status by inserting terms that would render the bring-
ing of that status into existence absolutely useless.
You have the word "marriage" coupled with "divorce"
and you have to read the two together. Ditorce must
be given the meaning of anything that relates to the
untying of the supposed de facto condition of mar-
riage. Why should you make marriage of a less
breadth or importance than divorce when you have
eliminated out of that simply the solemnization of
that status ? Now, the answer to the first question is
only with regard to the bill and the answer to the
third question is as to the general validity. The Dom-
inion can create a court and can give that court full

power to deal with, if I am right in my argument, the
undoing of that marriage which would set the parties
loose, as for instance, on the ground of physical in-
capacity. Under this authority the Dominion could
give that court any rules it sees fit, to declare what
it shall be governed by. Could the Dominion not say
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tion in a form that is prescribed they may have the IN RE
. MARRIAGE

status or may not have the status; and could not the LAWS.

Dominion legitimize the children and declare that
the parties had the status of married people? Could
a province, under the guise - and this is my last sug-
gestion - could a province, under the guise of sol-
emnization, limit the right of a citizen to enter into
the state of marriage; could the provinces say that a
red-haired man must only be married to a red-headed
woman? Can the provinces curtail and fetter the
rights of a citizen in that respect upon which the
Dominion alone has the right to legislate? Can a
province declare as to the right of a citizen to enter
into the married state; can a province limit his capa-
city by any attempt to say that he can only do it by
so and so?

Laflcur K.C.-31y Lords, as I intimated in my
opening remarks, an investigation of the conditions of
our laws immediately after the conquest does not
seem to me to be pertinent or necessary for a decision
in this case, because, as I observed to your Lordships,
we have a declaratory statute immediately preceding
the Code which seems to me to do away with all
doubts as to the rights of the several churches to cele-
brate marriage, and it only becomes a matter of con-
struction as to how far the authority of the clergymen
of each of these communities extends in the celebra-
tion of marriage. That there is no restriction as to
the persons whom they may marry is my view on the
matter, and nothing that I have heard up to this time
has disturbed that.

211/
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TN RE of 1860. May I say this with reference to the law be-
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LAWS, fore that date, and I consider it useful only in lead-
- ing up to a statement of what the law was in 1860

and at the time the Civil Code was enacted. It ap-
pears to me that the Articles of Capitulation in 1759
and the Articles of Capitulation in 1760, and the
Treaty of Paris, in 1763, had this effect, and no more:
It gave to the Roman Catholic subjects of His Majesty
free exercise of their religion and the fullest and
freest rights in that respect, but it appears to me that
it cannot be successfully contended that the grant of
this right and privilege to the Catholics of the colony
implied the exclusion in any sense of the religion of

the conquering nation or delimitation or restriction
of the rights of the clergy of the conquering nation
who were clearly entitled to exercise their ministry
in the conquered country. It seems to me that any
other contention is repugnant not only to the British
constitution but to a reasonable construction of these
Articles of Capitulation and to the language of the
treaty. It would seem to me on the face of it that
you cannot pretend that by tolerating a religion, which
was then repugnant to the religion in the constitu-
tion of the conquering country, that you restricted
in any way the religion of the conqueror in the con-
quered territory. That would seem to be self-evident
as a matter of constitutional law.

Therefore, it does not seem to me to be reasonably
arguable that the grant to the Roman Catholic sub-
jects of His Majesty of the free exercise of their re-
ligion whether under the capitulation of Quebec or
the capitulation of Montreal or the Treaty of Paris
gave them any exclusive rights as against the Angli-
can Church. That, I think, is reasonably clear.
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as was inconsistent with the free exercise of the minis- IN RE

try of the Church of England, after the conquest, was MARIAGE
LAWS.

repugnant and could not survive the conquest. So -

much of that law as would exclude the ministry of
the Anglican Church clergymen would be quite in-
compatable with the law of the conqueror and would
be repealed, and I find that is the law by reason of
the declaratory statute that says that Anglican
clergymen had the power before 1861, which pre-
supposes existence of that power from the time of the
conquest down to this date; and remember, when you
come to the next step after the capitulation of Quebec,
and the capitulation of Montreal in 1760, you have in
the "Quebec Act" of 1774, language which introduces,
in the 8th section, the laws of Canada. Now, that
must mean the laws of Canada as they existed im-
mediately before the Act. It says that resort shall be
had to the laws of Canada as the rule for the deci-
sion of matters of controversy relative to property
and civil rights. That means and includes the law
that was brought in as a necessary part of the con-
quest, and which had not been repealed. The "Quebec
Act" simply repealed the proclamation of Governor
Murray, which purported to introduce the English
civil law as a whole into the country, and all the
previous ordinances and other Acts and instruments
which had been issued thereunder. But it did
not affect what I contend was a necessary part of our
system immediately after the conquest and that is
the exercise of the ministries of the Anglican clergy-
men according to the rites of their church, and in
that respect their authority was absolutely unre-
stricted, and they could marry any one whomsoever.

325



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 W1hat confirms that view is the fact that between

IN RE 1774 and 1860 you find no statute which purports to
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LAWS. give to the clergy of the Anglican Church the power
to marry. You have statutes granted to dissenters to
give that power, and you have it given at a very early
date to the Church of Scotland, and you will find
from the statute that the authority given in 1827 to
the Church of Scotland is .absolutely unrestricted.

Now, with regard to the Anglican Church no
special statute was necessary because of the position
of things which necessarily occurred at the time of
the conquest, viz., the introduction of the power of
the clergy of the conquering nation and of the exer-
cise of that religion. It is only in 1860 that any re-
ference is made to the subject by a statute which re-
cognizes the rights of the various communities to
celebrate marriage.

I submit that that Act, being a declaratory inter-
pretative Act, justifies my contention. That statute
with reference to the Scotch Church is absolutely un-
restricted, the clergy of that church can celebrate all
marriages.

It helps one to understand this legislation when
we see that section 16 of the Act, ch. 20, Con. Stat.
L.C. 1860, made provision separately for the Church
of England and the Church of Scotland. Then you
pass on to section 17 of that Act, which recites the
numerous statutes passed to enable various religious
communities to keep registers of civil status, begin-
ning with the Baptists and ending with the Quakers.
The recital of these Acts covers two pages and in-
cludes almost all the dissenting sects which had arisen
in Canada up to that time. Of course many more
have arisen since and we have had a great deal
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registers. But the enacting part of that Act says, IN RE

that this Act extends also - independent of the Ang- LARRAGE

lican Church and the Scotch Church - to the several -

religious communities and denominations in Lower

Canada mentioned in this section of the Act, to the

priests or ministers thereof, who may validly solemn-

ize marriages and may obtain and keep registers under

this Act subject to the provisions of the Act men-

tioned, with reference to each of them respectively.

So that if there was any restriction in any Act apply-

ing to a religious denomination its powers would be

restricted pro t(ito. It is not very material, but, if

your Lordships refer to the Act respecting the Jews

you will find that they did not effectually restrict

the powers of the Jews in that respect, but that they

did restrict the power of the Quakers by saying that

they should have the right to celebrate marriages
between persons professing the faith of the said re-

ligious Society of Friends commonly called Quakers

or one of whom may belong to that denomination.

But I suggest that this interesting inquiry into

the old law becomes superfluous when we have the law

immediately before the enactment of the Civil Code

clearly laid down in the statute of 1860. I say it is

the source of the Code, and that statute gives the

state of the law which you have to consider, if you

are going to consider the antecedent law at all, in ex-

plaining unambiguous words in the Code. But, my

submission is that there is no ambiguity in the Code,
that nothing could be clearer than article 129 and

that it needs no reference to antecedent law to con-

strue it, and if you go beyond the existing law then

you must take the law that existed immediately be-

327



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 fore the enactment of the existing law, and not go

h; RE back one hundred years before for your authority.
MARRIAGE The law which immediately preceded the Code is the

LAWS.

- law laid down in the statute of 1860, and it gave no
restricted authority to the ministers of religion, ex-
cept in so far as a special Act in some cases may have
restricted them. That brings me once more to article
129, to which I am loth to return, because it seems
to me I have taken up a great deal of your time
over it already. To the Baptists, to the Presbyterians
and so on, the powers are given to the ministers of
these bodies almost in the same words in each statute.

It would be impossible, where all religions are
tolerated as they are with us, where all sects are law-
ful and are able to carry on their ministry without
any difference being made between them by the law of
the land, to carry out a system in these days that
originated at a time when there was only one State
Church. It is inapplicable in its terms to the present
complicated state of things and there I take it we
find an explanation of the general terms used in
article 129 of the Code. The observations of the com-
missioners which have been cited by Mr. Mignault go
no further than this: That it was intended to frame
this article in general terms because of the difficulty

of the situation but not to make any distinction be-
tween one and the other in law. My learned friend's
contention, if I understood it at all, was this: that the
Catholic priest's authority to marry was restricted
to the Catholics, the Anglican clergyman's authority
was restricted to the Anglicans, and so on, every sect
was restricted to its own congregation. I submit
you cannot find that even suggested by the terms of

article 129. I say, on the contrary, it is precluded by
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article 129 is of so general a character that you can- IN RE
MARRIAGE

not import any such idea into it unless you had it in LAws.

your mind beforehand. I would defy any one who is -

not familiar with the history of this country to take
that article per se and read into it all that the in-
genuity of 1Ir. Mignault has read into it. He is filled
with all the historic lore that he has so well ex-
pounded to your Lordships, but take any judge who
is free from any such prepossession and get him to
construe article 129, -can you imagine he would
introduce any such restriction into it? It says:-

"All priests, rectors, ministers and other officers
authorized by law to keep registers of acts of civil
status are competent to solemnize marriage."

It says they are competent to solemnize marriages
generally; not, to solemnize particular marriages be-
tween certain persons. And then it goes on to say
what is inconsistent with the idea of their being so
restricted; it says that
"none of the officers thus authorized can be compelled
to solemnize a marriage if any impediment exists
according to the doctrine and belief of his religion
and the discipline of the church to which he belongs."

Mr. AMignault suggests that that means that
where there is an impediment to the marriage the
priest or clergyman is not compellable to marry.
Of course he is not; if there was an impediment
he would not need article 129 to relieve him of
the obligation; he would not have the right to cele-
brate the marriage. The provisions of that para-
graph are intended to apply to a case where there is
no legal impediment but where there is conscien-
tious objection on the part of the minister.

329



SUPREME COURT OF CANADA. [VOL. XLVI.
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TN RE federation has the power to pass bills for the relief

AfARRTAGE
LAWS. of consorts who have been married and to authorize

them to marry again? That power has not been dis-
puted. Take the case of two persons who have thus
procured divorce from the Parliament of Canada and
who have been authorized to marry again, presenting
themselves before an Anglican clergyman or a Roman
Catholic priest; surely that is a case where the article
applies. That clergyman is not compelled to cele-
brate that marriage because it is contrary to the doc-
trine of the church to which he belongs although the
parties are free to marry. They are free to marry
but they cannot compel that clergyman to marry
them. That is surely the natural meaning of that
article, and to give it any other meaning is to deprive
it of any sense at all.

Just one or two observations with regard to the
other articles you are referred to in connection with
article 129. It seems to me that if you look first at
the place where the marriage is to be celebrated, and
I do not think that would be conclusive in any event,
but even if it were there, which I contend it is not,
and that the marriage must be celebrated in the par-
ish of the parties, it could not always be celebrated
in the parish in one place because the parties might
have different parishes. I will comment on article 63
as to that. However, that is not the question, the
question is:-Assuming that the locus of the marriage
is defined and restricted, that does not restrict the
capacity of the officer to marry persons who come
from another place, as long as he performs his minis-
try within his jurisdiction, if jurisdiction there be.
I shall refbr briefly to these articles. By article 57
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the banns must be published where the parties reside, 1912

in their respective churches, but as you see from this IN RE
article ARRIAcEarticle the marriage is not necessarily solemnized by LAWS.

the person who publishes the banns, and all the per-
son who performs the marriage has to do is to get
a certificate shewing that the banns have been pub-
lished.

Take the case where they are in different parishes,
and then there must be two competent since the mar-
riage is celebrated by the cur6 of the parties. By
article 63 the marriage is celebrated at the place of
domicile of one or other of the parties.

My learned friend says there may be two com-
petent to solemnize the marriage, and I say there may
be more, but at all events he cannot contend there is
only one competent. The marriage is to be celebrated
at the place of domicile of one or other of the parties
and if it is solemnized elsewhere the person officiating
is obliged to ascertain the identity of the parties.
That is a natural consequence of having your mar-
riage solemnized outside of your domicile. Surely,
that shews that the provision is merely directory. If
you look at article 1105 of the Code of Civil Pro-
cedure, which has not been referred to, you will find
it confirms the idea that the locus is not a matter of
necessity, but the obligation is placed on the officer
of identifying the parties if they are married else-
where than at their domicile.

I do not attach the slightest importance to the
question of the locus where the marriage.is to be cele-
brated, because it does not seem to me that touches
the question of the capacity of the clergyman when
he is officiating in that locus. I merely wished to
give your Lordships my construction of these articles
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IN RE condition, though not as unsatisfactory as the law

MARRIAGE
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Now, as to the application of section 127 of the
Civil Code - that is really the last fortress of my
learned friend, Mr. Mignault. After he is driven from
the field in his restricted construction of article 129,
he still says that, under the provisions of article 127,
there is an incapacity in the case of Catholics to
have a marriage celebrated before any one else than
a priest of that religion. What I have to submit, with
respect to article 127, is that, whatever may be re-
garded by the canonists as its meaning, we must con-
strue what is the meaning and application of the
word "impediment" in article 127, having regard to
its place in the Civil Code and to the context. You
find that it is under the chapter headed: "Of the
Qualities and Conditions Necessary for Contracting
Marriage," and among the disabilities there enumer-
ated you will find there is want of puberty, impotency,
minority, alliance and relationship. Articles 123, 124,
and 125 deal with relationship or affinity, and article
127 says -

"The other impediments recognized according to
the different religious persuasions, as resulting from
relationship or affinity or from other causes, remain
subject to the rules hitherto followed in the different
churches and religious communities."

My submission was and is, that these other causes
must be causes of the same nature, causes within the
purview and scope of that chapter, that is, they must
be qualities and conditions necessary for contracting
marriage and of the character of the others, viz., they
are disabilities of the persons. The whole chapter
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deals with the competency of the candidates for mar- 1912

riage. The next chapter deals with a totally differ- IN RE

ent subject, and that is the competency of the officer MARRIAGE
LAws.

who solemnizes the marriage. I say you introduce a -

hopeless confusion if you construe article 127 as in
any way referring to the formalities relating to the
celebration of marriage, and I say it is a misnomer
and a misuse of language for lawyers to say, when
they are construing article 127 of the Code, that that
is an impediment to the marriage of the parties, when
the heading of the chapter within which the article is
found treats of the qualities and conditions necessary
for contracting marriage in the parties themselves.

My submission is that that must all refer to the
qualifications and conditions of the candidates for
marriage. The next chapter deals with the qualities
of the celebrating officer. You cannot say that in a
chapter that deals with the qualifications and condi-
tions required for marriage, you could consider the
objection to or incompetency of a public officer.
Article 127 has left that subject-matter of canonical
impediments to the diffierent churches and in the
next chapter, which deals with the competency of the
public officer, it has not left it to any church to say;
the Code itself says what a competent officer is. I
submit that the language of that section is very
plain.

Now., I have only one word to add as to sub-ques-
tion (b) of question No. 2. I shall say very little on
that for the obvious reason that my learned friend.
Mr. Mignault, does not support the view that mixed
marriages are at all in jeopardy; he believes that they
are valid. An expression fell from the Chief Justice
yesterday to the effect that the whole question was
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TX RE and I concede that settles the question so far as the
LARMAGE application of article 127 is concerned. That is clear,
LAWS .

because under the Benedictine declaration it seems
to be a canonical impediment and so there is an enjd to
that question. But I say it does not do away with
the difficulty which does result from the restrictive
interpretation put upon article 129 independently of

article 127.

If the minister of each sect were restricted to his
own congregation, then there would be an end to
the possibility of mixed marriages at all, there
would be no clergyman by which they could be cele-
brated. That is the legitimate conclusion of Mr. Mig-
nault's argument, but he recoiled from that legiti-
mate conclusion when it comes to be applied in
practice.

THE CHIEF JUSTICE.-As this is the end of the
argument, it remains for me, on behalf of my
brother judges and myself, to say that we are
extremely indebted to the bar for the very valuable
assistance they have given to us throughout the whole
of this argument. We have all been impressed with
the unfailing patience and courtesy of counsel, and
the learning displayed by them, which we all agree is
quite worthy of gentlemen who occupy the very high
position that you occupy at the bar of your respec-
tive provinces.

The court reserved its decision and, on the 17th
day of June, 1912, their Lordships proceeded to give
the following reasons for their respective opinions.
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THE CHIEF JUSTICE.-TO the first question, my 1912

answer is "no." IN RE
MfARRIAGE

Whatever may be, with respect to the capacity of MAws.

the parties, the authority over marriage which is TheChief

vested by section 91 in the Dominion Parliament, Justice.

there can be no doubt, in my opinion:-

1st. That a marriage is not valid and. can pro-
duce no civil effects until solemnized.

2nd. That solemnization, which includes the form
and ceremony of marriage, is, by virtue of section 92
of the "British North America Act," within the exclu-
sive legislative competency of the different provincial
legislatures.

3rd. That there is no marriage within a province
where all the legal formalities prescribed by the legis-
lature of that province are not observed.

4th. That Parliament has no power or authority
to remedy any omission or defect or to dispense with
any of the requirements with respect to form or cere-
mony which are prescribed by the legislature of the
province within which the marriage is solemnized.

Therefore, Parliament has no authority to enact
in whole or in part Bill No. 3 of the First Session of
the Twelfth Parliament of Canada, intituled "An Act
to amend the 'Marriage Act' " the purpose of which is
to provide a legislative remedy for or dispensation
from any defect or requirement in "every ceremony or
form of marriage" and to regulate the "rights and
duties of the persons married and of the children of
such marriages."

In answer to question 2:-

In view of the replies given to questions 1 and 3
and the reasons assigned therefor by the majority of
the judges here, I beg to ask that I may be relieved of
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,i RE tion No. 2 for the following, among other, reasons:-
MARRIAGE

LAWS. 1st. Because Mr. Newcombe and Mr. Hellmuth,
The Chief both acting for the Attorney-General of the Dominion,
Justice.

-c have informed the court, in substance, that this ques-
tion was predicated on the assumption that questions
1 and 3 would be answered in the affirmative.

2nd. Because, as at present advised, I am of opin-
ion that there is no appeal to this court from the
judgment of a Quebec court in a case which would
involve the determination of this abstract question;

3rd. Because the question involves the determina-
tion of a point that is in issue in a case now actually
pending before a competent Quebec tribunal, and I
respectfully suggest that in such circumstances pro-
per respect for judicial ethics requires us to abstain
from unnecessarily expressing an opinion which must
be without force or effect;

4th. Because the Attorney-General of the Pro-
vince of Quebec, who is immediately responsible for
the administration of justice in ithat province and the
guardian of the legal rights of its inhabitants has re-
presented to this court that although the answer to
the first branch of this question is only advisory in its
character, litigants in that province will necessarily
be prejudiced by any answer that may be given, to use
the language of the Lord Chancellor "without so
much as an opportunity of stating their objections."
In these circumstances, adopting the suggestion of
the Lord Chancellor, I give the above reasons as some
indication of the "high degree of constraint and in-
convenience" which is certain to result from a merely
academic answer to the first branch of this question.

336



VOL. XLVI.] SUPREME COURT OF CANADA. 337

To the second branch of this question, I answer 1912

IN RE

In answer to the third question, I can add nothing LARRIAGE

to the reasons given in support of my answer to ques- The Chief
tion No. 1. If the power to authorize the solemniza- Justice.
tion of marriage in a province is vested exclusively in
the Provincial Legislature, there can be no authority
in the Parliament of Canada to retrospectively vali-
date a marriage defectively solemnized or to provide
that future marriages may be solemnized otherwise
than in accordance with the requirements of the pro-
vincial law.

DAVIES J.-Question 1(a). "Has the Parliament
of Canada authority to enact in whole or in part Bill
No. 3 of the First Session of the Twelfth Parliament
of Canada, intituled 'An Act to amend the Marriage
Act' " ?

The bill provides as follows:

1. The "Marriage Act," chapter 105 of the Revised Statutes,
1906, is amended by adding thereto the following section:-

"3. Every ceremony or form of marriage heretofore or hereafter
performed by any person authorized to perform any ceremony of
marriage by the laws of the place where it is performed, and duly
performed according -to such laws, shall everywhere within Canada
be deemed to be a valid marriage, notwithstanding any difference in
the religious faith of the persons so married and without regard to
the religion of the persons performing the ceremony."

"(2) The rights and duties, as married people of the respective
persons married as aforesaid, and of the children of such marriage,
shall be absolute and complete, and no law or canonical decree or
custom of or in any province of Canada shall have any force or
effect to invalidate or qualify any such marriage or any of the
right of the said persons or their children in any manner whatso-
ever."

(b) If the provisions of the said bill are not all within the
authority of the Parliament of Canada to enact, which, if any, of
the provisions are within such authority ?
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1912 I construe this bill as attempting, in its first see-
IN RE tion, to validate by Dominion legislation marriages
AWRIE solemnized by or before a person having only a limited

Davies J. provincial authority to solemnize marriages in cases
- where such person has ignored such limitations and

attempted to solemnize a marriage beyond the powers
given him by a provincial -legislature.

The bill is supported on the ground that the sub-
ject-matter of "Marriage and Divorce" was assigned
by the 91st section of the "British North America
Act, 1867," to the Dominion Parliament, and that as
a consequence that Parliament has the exclusive
power of legislation with regard to essentials over the
whole subject-matter, and that this exclusive power
has not been lessened or diminished by the assign-
ment in the 92nd section of the same Act to the Pro-
vincial Legislature of the exclusive power to legislate
with regard to "the solemnization of marriage."

The contention submitted by Mr. Nesbitt was, in
effect, that under our constitutional Act of 1867, all
questions relating and essential to the contract of
marriage, namely, its definition, the capacity of the
parties to enter into it, and all the circumstances upon
which its validity are to depend, are assigned to the
exclusive jurisdiction of the Dominion Parliament
while the regulation of the evidential formalities
authenticating the contract, they not being essential
to its validity, are assigned to the legislatures of the
provinces. All matters of substance would thus be
assigned to the Dominion. Mere matters of form
would be assigned to the provinces and their neglect
or violation though punishable by penalties prescribed
by provincial law .would not in 'any way affect the
validity of the marriage.
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The conclusion was submitted by counsel for the 12

promoters of the bill that the contract of marriage is IN RE
MARRIAGE

and always was "entirely independent of any religi- LAWS.

ous or other ceremonial accompaniment" and that in Davies J.

the absence of Dominion legislation the common law
had to be resorted to in order to determine whether
parties were legally married or not,

I cannot bring myself to believe that these con-
tentions can prevail. They are not in my opinion based
upon a -true construction of the "British North
America Act, 1867." In my judgment the division of
legislative power created in that statute and assigned
respectively to the Dominion and the provinces was
not one which gave exclusive legislative power over
all the essentials of the subject-matter of marriage to
the Dominion, and that over non-essential formalities
only to the provinces. The Imperial Parliament, when
passing that Act, will at least be credited with the
knowledge that so-called common law marriages were
not valid in England and that it had been judicially
determined by the House of Lords in the case of
lca iish v. Iean )ish (1) , that

it was settled by the decision cf The Queen v. M1illis(2), that to con-
stitute a valid marriage by the common law of England it must have
been celebrated in the presence of a clergyman in holy orders.

In the light, therefore, of the law as it existed in
England at the time of the passage of our constitu-
tional Act, 1867, on the subject of marriage and also
as it then existed in the colonies being confederated
into the Dominion and also in view of the differences
of race and religion prevailing amongst the inhabi-

(1) 9 H.L. Cas. 274.
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1912 tants of the various provinces, I cannot doubt that in

IN Rm assigning the exclusive power of legislation over the
MARRIAGE solemnization of marriage to the provinces, the Im-LAWVS. e h m

perial Parliament intended to confer upon them a
e Jmuch greater power than that of legislating on mere

non-essential formalities.

The subject-matter, "the solemnization of mar-
riage in the province." covers and aptly expresses, in
my judgment, every manner or mode in which com-
petent parties, intending to contract marriage with
each other, might validly so contract. No limitation
was placed upon the power of the legislatures to
which that subject-matter was assigned. Their
powers are plenary. The legislatures of the several
provinces may within their several legislative juris-
dictions make religious ceremonies necessary to vali-
date a marriage or may make its solemnization before
a civil functionary of any kind sufficient for the pur-
pose with or without witnesses. It is probable that
they would have power to declare the solemnization

. of marriage to be complete without the presence of a
priest, clergyman, minister, civil functionary, or wit-
ness, and by the mere consent of the parties inter-
marrying evidenced in writing or by mere words. As
their powers of legislation are plenary and exclusive
over the subject-matter assigned to them, no limita-
tion can be placed upon their exercise and any inva-
sion of their jurisdiction by the Dominion Parliament
under the guise of legislating upon marriages and
divorce would be ultra vires. If apt and proper lan-

guage is used in provincial legislation, making any
form of solemnization or the presence of any desig-
nated person or any person of a designated class, re-
ligious or civil, essential to the validity of the solemn-
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ization of a marriage and such requisite is disre- 1912

garded and ignored, the marriage is ipso facto void IN RE
MAIRRIAGE

and cannot be validated by the Dominion Parliament. LAWS.

I construe the division of legislative powers made Davies J.
by our constitutional Act as carving out of the sub-
ject-matter of marriage and divorce assigned to the
Dominion a distinct and essential part denominated
"the solemnization of marriage." The legislative
powers of the Dominion cover the subject-matter of
marriage and divorce minus that part of it carved
out and assigned exclusively to the provinces. The
judicial rule of construction of the two sections, 91
and 92, of the "British North America Act" that the
Dominion Parliament in exercising its powers of
legislation under any one of the enumerated powers
of section 91 may do so to the extent of invading or
interfering with the subject-matters assigned to the
provincial legislatures, so far as is necessarily inci-
dental to effective legislation on the part of Parlia-
ment within the enumerated subject being legislated
on, is a rule of construction necessary to the practical

working out of the division of legislative powers as-
signed to the Dominion Parliament on the one hand
and the provincial legislatures on the other. Effici-
ent legislation could not be had if such salutary rule
was not adopted. But that rule has no application,
in my opinion, to the unique case we now have before
us where a special subject-matter is assigned to the
Dominion Parliament and a portion of that subject-
matter carved out and deducted from it and specially
assigned to the provinces. If the rule was applied to
such a case it would defeat the very object and pur-
pose of the division as I construe its meaning.

The conclusions above expressed seem to have been
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1912 those of the Crown law officers of England as found

IN RE in the despatch from the Secretary of State for the
MARRIAGE Colonies to the Governor-General dated the 15th

LAWS.

Davies J. January, 1870.

The questions submitted to them were whether the
authority to grant marriage licenses was vested in
the Governor-General of Canada and whether the

power of legislating on the subject of marriage
licenses was solely within the Parliament of Canada.
That opinion is stated by the Secretary of State, as.
follows:-

It appears to them that the power of legislating upon this sub-
ject is conferred on the provincial legislatures by 30 & 31 Vict. ch.
3, see. 92, under the words "the solemnization of marriage in the
province"; the phrase "the laws respecting the solemnization of
marriages in England" occurs in the preaimble of the "Marriage
Act" (4 Geo. IV. ch. 76). an Act which is very largely concerned
with matters relating to banns and licenses, and this is, therefore, a
strong authority to shew that the same words used in the "British
North America Act, 1867." were intended to have the same meaning.
"Marriage and divorce," which by the 91st section of the same Act
are reserved to the Parliament of the Dominion, signifying in their
opinion all matters relating to the status of marriage between what

persons and under what circumstances it shall be created and (if at.
all) destroyed. There are many reasons of convenience and sense
why one law as to the status of marriage should exist throughout
the Dominion which have no application as regirds the uniformity
of the procedure whereby that status is created or evidenced.

Convenience, indeed, and reason would seem alike in favour of a
difference of procedure being allowable in provinces differing so
Widely in external and internal circumstances as those of which the
Dominion is composed and of permitting the provinces to settle-
their own procedure for themselves, and they are of opinion that
this permission has been granted to the province by the Imperial
Parliament and that the New Brunswick Legislature was competent
to pass the bill in question.

For these reasons, I am of the opinion that the-
proposed bill, the constitutionality of which is sab-
initted for our opinion is, upon the construction we-
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put upon its language, beyond the authority of the 1912

Parliament of Canada to enact. IN RE
MARRIAGE

I answer the first question in the negative. LAWS.

The second question submitted to us, reads as Davies J.

follows:-

2. Does the law of the Province of Quebec render null and void
unless contracted before a Roman Catholic priest, a marriage that
would otherwise be legally binding, which takes place in such
province,

(a) between persons who are both Roman Catholics, or (b)
between persons one of whom, only, is a Roman Catholic.

In view of the answer I have already given to the
first question that the Dominion Parliament has not
the power to pass the bill submitted to us as it is con-
strued by me, and that the exclusive power to legis-
late on its subject-matter is by our constitutional Act
assigned to the provinces, I proceed to examine the
law of the Province of Quebec and I am of opinion
that the answer to both parts of the second question
above set out must be in the negative.

The answer depends entirely upon the construc-
tion of the legislation of the Province of Quebec as
embodied in the Civil Code and its amendments. That
Code was enacted by the late Province of Canada and
became law before our constitutional Act was passed
in 1867. The legislature of the late Province of Can-
ada had jurisdiction over the whole subject-matter of
marriage. There was no divided jurisdiction as there
is now between the Dominion and the provinces. The
Code, therefore, contains many provisions upon the
subject-matter of marriage, such as title 5, chapter
1, of Marriage, defining "the qualities and condi-
tions necessary for contracting marriage," and chap-
ter 2 "of the formalities relating to the solemnization
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1912 of marriage," and chapter 3 "of oppositions to mar-

IN RE riage." It is necessary to bear this in mind when

MLAWSGE putting a construction upon the articles of these

Davies J. several chapters of the Code.

I am of the opinion that Mr. Lafleur's contention
is sound, namely, that the question now -being dis-
cussed can be decided by reference to the Code itself
without reference to the historical aspect of the ques-
tion or the state of the law antecedent to the passing
of the Code and must be so decided without reference
to previous legislation on the subject if the language
of the -articles which control and govern the answer to
be given the question are intelligible and unambigu-
ous.

I think ithe judgment of the Judicial Committee in
Robinson v. Canadian Pacific Railway Co. (1) ample
authority for that latter proposition. In delivering
the judgment of the Board, Lord Watson says, at
page 487:-

In the course of the argument, counsel for the parties brought
somewhat fully under their Lordships' notice the law of reparation
applicable to cases like the present, as it existed prior to the enact-
ment of the Code; and they discussed the question whether, and if
so, how far, chapter 78 of the statute of 1859 altered or super-
seded the rules of the old French law. These may be interesting
topics, but they are foreign to the present case, if the provisions of
sect. 1056 apply to it, and are in themselves intelligible and free from
ambiguity. The language used by Lord Herschell, in Bank of Eng-
land v. Vagliano Brothers(2), with reference to the "Bills of Ex-
change Act, 1882," (45 & 46 Viet. ch. 61), has equal application to
the Code of Lower Canada: "The purpose of such a statute surely
was that on any point specifically dealt with by it, the law should
be ascertained by interpreting the language used instead of, as before,
by roaming over a vast number of authorities." Their Lordships do
not doubt that as the noble and learned Lord in the same case
indicates, resort must be had -to the pre-existing law in all in-
stances where the Code contains provisions of doubtful import, or
uses language which had previously acquired a technical meaning.

(2) [1891] App. Cas. 145.(1) (1892) A.C. 481.
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But an appeal to earlier law and decisions for the purpose of inter. 1912
preting a statutory Code can only be justified upon some such
special grounds. IN RE

MARRIAGE
LAWS.

But apart from judicial authority, I agree that
Davies J.

article 2613 of the Civil Code is conclusive upon the
point, as express provision is therein made upon the
subject-matter of the question.

While I contend that the Code itself until altered

either by Parliament or the Legislature of Quebec

under their respective powers is the sole arbiter of
the law on the subject-matter of marriage and its
solemnization irrespective of what that law was pre-
vious to it being enacted, still the subject of the ante-
cedent law was so largely discussed at bar and the
whole subject is so important that I may be pardoned
if I shortly refer to this antecedent law and its grad-
ual development.

Before and up to the time of the conquest the
Roman Catholic religion was the only one tolerated
in Quebec, and the priests of that church were the
only ones who could solemnize marriage there.

In England, on the contrary, the Anglican Church
was at the time of the conquest the only one tolerated.
Its ministers and priests were the only ones who
could solemnize marriage in England, and Roman
Catholics were subjected to severe penalties.

Anything, therefore, in the law of Quebec at the
time of the conquest which required any person not a
Roman Catholic to be married before a priest of that
religion or prevented any person of that religion who
so desired from being married before a priest or
clergyman of the Anglican Church, was so far opposed

to the will of the Government of the conquering
power as it had been previously expressed upon the
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1912 subject, that it must be taken to have been abrogated

IN RE by the conquest.
MIARRIAGE

LAWS. The capitulations of 1759 and 1760, and the pro-

Davies J. visions of the Treaty of Paris, 1763, conceded to the
- Roman Catholic inhabitants of Quebec the "free ex-

ercise of their religion as far as the laws of Great
Britain permitted."

In 1774, eleven years after the Treaty of Paris,
the Quebec Act was passed by the Imperial Parlia-
ment and it declared, section 5, that "His Majesty's
subjects of the said province (Quebec) professing the
religion of the Church of Rome of and in the new Pro-
vince of Quebec may.have, hold and enjoy the free
exercise of the religion of the Church of Rome, sub-
ject to the King's supremacy."

I do not doubt that under these concessions, treaty
rights and statutory provisions, the priests of the
Church of Rome could legally solemnize marriages be-
tween the Roman Catholic inhabitants of Quebec, but
their exclusive power to do so was gone. The privi-
leges and concessions made to the Roman Catholic
subjects of the King as to the free exercise of their
religion was what it expressed to be, a concession, a
privilege, a right oranted to the people, not to the
church. They involved necessarily, it seems to me, the
right, amongst other things, to have the marriages of
Roman Catholics solemnized by the priests of their

own church, but they neither recognized nor in any-
way sanctioned any exclusive right which would be
repugnant to the laws of the conquering nation and
they were in the treaty and in the "Quebec Act" made
expressly "subject to the King's supremacy."

There cannot be any doubt either in my mind that
the clergy of the Anglican Church, the established
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church of England, and which, it seeims to me, became 1912

the established church of Quebec, retained also their Ix R
MARRIAGE

power to solemnize marriage in Quebec. That power LAWS.

was not exclusive either. It was concurrent with the Davies J.
privilege involved in the grant to the Roman Catholic -

inhabitants of the conquered country to have their

marriages solemnized by priests of their own church.

Beyond that, it does not seem to me there was any

limitation upon the exclusive right which they, as the

priests and clergy of the established church of Eng-

land, possessed and brought with them to Canada

after the col)(hest.

Then followed the statute of Lower Canada, 35
Geo. III., ch. 4 (1795), enacting amongst other things,
that

in each parish church of the Roman Catholic c'mmunion, and also

in each of the Protestant churches or congregations within this pro-

vince, there shall be kept by the rector, cursAte. vicar or other priest

or minister doing the parochial or clerical duty thereof. two regis-

ters of the same tenor. each of which shall be reputed authentic, and

shall be equally considered as legal evidence in all courts of justice.

in each of which the s id rector, curate, vicar or other priest or

ini1ter doing the parochial or clerical duty of such parish or such

Protestant church cr congregation, shall be held to enregister regu-

larly and successively all baptisms. marriages, and burials so soon as

the same shall have been by them performed.

The judicial construction placed upon this Act was

that it extended to priests or ministers of the Angli-

(-an Church only, and did not include what were then

called Protestant dissenting churches or their clergy-

Mell.

Although the statute did not expressly confer the

power to marry upon the clergy required to keep the

registers of baptisms, marriages and burials, it as-

sumed the existence of such powers and was a statu-

tory recognition of them.
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1912 And here I may remark that at no time subse-
IN Re quently was express power to solemnize marriage

MARRIAGE
LAWS. given by statute to the priests 'and clergy of the Angli-

Davies J. can church until 1861, or to the priests of the Roman
Catholic Church, until -the Code was passed in 1866.

In the meantime, however, Scotch and other iimi-
grants had come to Quebec, accompanied by the clergy
or ministers of their own churches. These solemnized
marriages amongst their own people, and in 1804 the
Legislature passed an Act confirming these marriages
and adjudged them "to be good and valid" except in
cases where the parties were incompetent to contract
marriage with each other, without, however, confer-
ring upon these clergy any powers to marry in the
future.

In 1821, another similar confirmatory Act was
passed, 1 Geo. IV. ch. 19, while in 1827 the Act of
7 Geo. IV. ch. 2, was passed, which inter alia enacted

that all marriages which have heretofore been or shall hereafter be
celebrated by ministers or clergymen of, or in communion with, the

Church of Scotland, have been and shall be held to be legal and valid
to all intents and purposes whatsoever, anything in the said Acts or
in any other Act to the contrary notwithstanding

This Act not only confirmed past marriages, but
also validated

all marriages which should thereafter be celebrated by ministers or
clergymen of or in communion with the Chrch of Scotland.

There was no limitation at all with respect to the
place where the marriage should be solemnized or the
persons between whom these ministers should solem-
nize marriage, no-suggestion or language from which
it could be implied that the religious beliefs of both

or either of the contracting parties had anything to
do with the validity of the marriages solemnized.
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The statute I am citing would, of course, be construed 1912

as embracing only marriages the parties to which IN RE
MARRIAGE

could legally intermarry with each other. LAWS.

Then followed a series of Acts conferring on the Davies J.

ministers of different Protestant denominations being
previously licensed thereto by the governing power
and authority "to have and keep registers of baptisms,
marriages and burials according to the laws of the
province."

The language of these statutes differed somewhat.
Some of them conferred the power upon "regularly
ordained" clergymen of a denomination having a
permanent and fixed congregation. The power was
conferred in the case of the Wesleyan Methodists

upon the Wesleyan preachers or ministers in connection with the
society in Great Britain known as the Conference of the people called
Methodists being previously licensed thereto by the Governor, etc.

Nothing was said about these preachers or ministers
being regularly ordained or ha'ving either permanent
or fixed congregations.

A great many of these statutes were passed; none
of them conferred express power to marry, though it
seems to have been universally accepted that the
power was of necessity impliedly given. Some gave
simply the power to keep registers of such baptisms,
marriages and burials as might be performed or take

place under the ministry of such minister, etc.
With the exception, however, of the Quakers, there

was no limitation confining the marriages these
clergymen celebrated to their own denomination. In
the case of the Quakers, there was the limitation that
one of the contracting parties should belong to that
body.
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1912 In the Consolidated Statutes of Lower Canada,
II RE 1860, ch. 20, the general Act is found, and this is a

MARR.E most importanit Act.

Davies J. The first section reads as follows:-

1. In order by the keeping of uniform and authentic registers of
the baptisms, marriages and burials in Lower Canada, to secure the
peace of families, and to ascertain various civil rights of Her
Majesty's subjects therein: In each parish church of the Roman
Catholic communion, and also in each of the Protestant churches or
congregations within Lower Canada to which this Act extends,
there shall be kept by the priest or minister doing the parochial or
clerical duty thereof, two registers of the same tenor, each of which
shall be reputed authentic, and shall be legal evidence in all courts
of justice,-in each of which the said priest or minister of such
parish or church or congregation shall enregister regularly and suc-

cessively all baptisms, marriages and burials, so soon as the same

have been by him performed.

The sixth section is also important:-

6. In the entries of a marriage in the registers aforesaid, men-
tion shall be made in words, of the day, month and year, on which
the marriage was celebrated, with the names, quality or occupation
and place of abode of the "ontracting parties, whether they are of
age or minors, and whether married after publication of banns or
by dispensation or license, and whether with the consent of their
fathers, mothers, tutors or curators-if any they have in the
country-also the names of 'two or more persons present at the
marriage, and who, if relations of the husband and wife or either
of them, shall declare on what side and in what degree they are
related:

(2) Such entries shall be signed in both registers by the person
celebrating the marriage, by the contracting parties. and by the said
two persons, at least, - and if any of them cannot sign his or her
name, mention should be made thereof in the said entries. 35 Geo.
III. ch. 4, sec. 4.

It will be noticed while many facts have to be
set out in the register nothing whatever is said re-
quiring the mention of the religious faith or connec-
tions of either of the contracting parties between
whom the marriage was to be solemnized and if the
limitations sought to be read into the powers con-
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ferred upon these clergymen were intended, surely 1912

they would have been required to state the facts on IN BE
MARRIAGE

which their very jurisdiction to marry depended. LAWS.

Then (comes the 16th section declaring that Davies J.

all regularly ordained priests and ministers of either of the said
churches (the Church of England and Ireland and the Church of
Scotland) hare had and shall hare authority validly to solemnize
marriage in Lower Canada.

Could language be broader or stronger ? By
what authority could any court read any limitation
into the power so declared to exist in the clergy of the

Anglican and Scottish churches beyond the necessary
one that the contracting parties were persons who
could lawfully intermarry ?

Then comes section 17:-

17. This Act extends also to the several religious communities
and denominations in Lower Canada, mentioned in this section, and
to the priests or ministers thereof, who may validly solemnize
marriage, and may obtain and keep registers under this Act, sub-
ject to the provisions of the Acts mentioned with reference to each
of them respectively, and to all the requirements, penalties, and
provisions of this Act, as if the said communities and denominations
were named in the first section of this Act.

Then follow the names of the different religious
communities and denominations, twenty-one in num-

ber.

The powers given to the clergymen of these
several denominations are given subject to "the pro-
visions of the Act mentioned with reference to each
of them respectively," and if it is sought to impose
any limitation upon these powers, these special Acts
must be appealed to and the limitation shewn.

I have already quoted one, the Wesleyan Metho-
dist, and have examined all the others and I fail to
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1912 find any except that relating to the Quakers and

IN Ri, possibly the Jews, which justifies the argument that
MARRIAGE the power to marry conferred on the several clergy ofLAWS.

Davies Jthe different churches named was limited either with
- respect to the place where -the marriage was solem-

nized or to the religious faith or affiliations or con-
nections of 'the contracting parties.

This law continued until the Code was passed
and I again repeat that unless clear and distinct lan-
guage can be shewn in the Code limiting and reducing
the powers which those clergy at the time of its enact-
ment possessed under the statutes I have cited, no
court can properly read such limitations and restric-
tions into the Code.

According to my construction of its language,
article 129 C.C., confers powers as large as those
which existed in the Act of 1861.

The clergy of the Anglican Church certainly did
not derive their power to marry from the Act of 1861,
though, as a matter of precaution, that Act expressly
professed to give and declare the power.

I ask again, as I asked during the argument, where
can you find any statute or law from the time of the
conquest down to the passing of the Code, which in
any way limited the power of the Anglican clergy to
marry after licenses or publication of banns any two
persons competent to intermarry on the ground of
their religious faith or affiliations ? If no statute
impairing that power can be found then I venture to
say it must be maintained unquestioned.

The same question may be put with respect to the

clergy of or in communion with the Church of Scot-
land after the passage of the Act of 1827 conferring
upon them express power to marry.
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And it may also be put with respect to the clergy 1912

of the other Protestant denominations expressly men- IN RE
MIARRIA.GE

tioned in the Act of 1861 and in all these cases must LAWS.

receive the same answer that there exists no such Davies J.
statute or law.

Now what are the articles of the Code which con-
trol and govern the question we are discussing. They
are, in my judgment, articles 128 and 129, and read
as follows:-

128. Marriage must be solemnized openly, by a competent officer
recognized by law.

129. All priests, rectors, ministers and other o.Ticers authorized
by law to keep registers of acts of civil status, are competent to
solemnize marriage. But none of the officers thus authorized can be
compelled to solemnize a marriage to which any impediment exists
according to the doctrine and belief of his religion, and the discipline
of the church to which he belongs.

There are other articles which have been invoked
by counsel on both sides which are important to be
considered, namely, articles 57 to 65, article 127 and
articles 136 and following relating to "oppositions to
marriage." But, as I have said, the two articles 128
and 129 are the controlling ones, and if they are, as I
think they are, clear, intelligible and unambiguous,
they are, in my opinion, conclusive of -the question
asked. They provide that a marriage must be
solemnized openly, and by a competent officer, and
that all priests, rectors, ministers and other officers
authorized by law to keep registers of acts of civil
status are such competent officers. There is no re-
striction upon their powers as to the persons whom
they may marry beyond the one necessarily implied
that such persons must be competent to contract
matrimony with each other, nor is there any restric-
tion upon the place where the marriage may be

23
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1912 solemnized, nor as to the religious views, affiliations
IN RE or church connection of either or both of the parties.

MARRIAGE
LAWS. But article 129 expressly enacts that none of these

Davies J. officers can be "compelled" to solemnize marriage to
which any impediment existed according to the doc-
trine and belief and discipline of the church to which
he belonged.

The classes declared to be competent officers to
solemnize marriage, embrace, it is conceded, priests
and rectors of the Roman and Anglican churches, as
well as clergymen of the different Protestant de-
nominations who were, or might be, authorized to re-
gister acts of civil status.

The question raised is whether any and what limi-
tations can be read into this 129th article, respecting
the powers conferred on these rectors, ministers and
other officers authorized by law to keep registers of
acts of civil status.

My desire is not to go beyond the question sub-
mitted for our opinion. It -assumes the competency
of the contracting parties to marry each other and
invites an opinion simply as to the competency or
power of a non-Roman Catholic priest or clergyman
to marry or solemnize marriage in the Province of
Quebec between two Roman Catholics, or between two
persons one of whom is a Roman Catholic.

In my opinion the law does not render either one
or other of such marriages so solemnized either
illegal or null and void.

The first observation one would naturally make in
reading article 129 is that on its face at any rate there
is no limitation or restriction upon the competency of
the officers who are authorized to solemnize marriage.
Its language is as broad and general as it possibly
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could be, "all priests, etc., authorized by law to keep 1912

registers of acts of civil status are competent to IN RE
solemnize marriage." IMARRIAGE

LAWS.
Their authority is general and there is nothing Davies J.

which expressly or impliedly limits their power to -

marry those persons only who are their own parish-
ioners or members or adherents of their own church
or congregation. It extends, in a word, to all persons
who, being competent to intermarry, obtain a license
authorizing the priest or clergyman to marry them.
The second part of the article is for the ease of the
conscience of the priest or clergyman and provides
that he cannot be compelled to solemnize a marriage
as to which any impediment exists according to the
doctrine and belief of his religion and the discipline
of the church to which he belongs.

This conscience clause, as I may call it, is a rea-
sonable, fair and necessary one in view of the
unrestricted breadth of the officer's power to marry.
No one would think it right to place a priest or clergy-
man in a position to be compelled to celebrate a mar-
riage which the doctrine, belief and discipline of his
church forbade him to celebrate.

The insertion of such a conscience clause in the
article is, therefore, in view of the unrestricted power
conferred by the first part of the article upon the
priest or clergyman a reasonable and proper protec-
tion for him. It confirms the view that persons com-
petent to celebrate marriages may receive applica-
tions to be married from people of different faiths or
religions, and if not prevented from doing so from
conscientious reasons arising out of the rules, doc-
trine, or discipline of their church, such priest or

231/2
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1912 clergyman may, under license, legally marry the per-

IN RE SOns so applying.
MARRIE It also confirms the view that such officers or

Davies J. clergymen were not restricted in their powers to their
- own congregations or their own parishioners.

If their functions were restricted to the members
of their own churches or to their own congregations,
and if article 127 makes the rules of those churches or
congregations binding upon their members, there
would be no use in this conscience clause at all, be-
cause the clergyman manifestly could not be coin-
pelled to celebrate a marriage between two members
of his own congregation or church the rules and dis-
cipline of which prohibited such marriage or created
an impediment to its solemnization. If, on the con-
trary, his power to celebrate as to persons competent
to marry each other by law is unrestricted, the clause
was a reasonable and necessary one.

Mr. Mlignault, however, contended that several
limitations had to be read into the clause to make it
compatible and consistent with other articles of the
Code, and first he contended that not every one who
can keep registers of civil status is competent to cele-
brate marriage, because those who register under
article 70 and following religious vows or profes-
sions, are not so competent, but the answer is clear
that those and those 'only who are authorized to keep
registers of acts of civil status generally can celebrate
marriage and not persons authorized merely to keep
registers of limited acts such as those of religious
professions.

Then, as to the necessity of the marriage being
solemnized at the place of the domicile of one or other
of the parties, it is sufficient to say that article 63
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which begins with this general enacting declaration 1912

goes on to make provision that if solemnized else- IN RE
MARRIAGE

where the person officiating must verify and ascertain LAWS.

the identity of the parties, plainly shewing that the Davies J.
rule was not obligatory or applicable to all cases and -

that if not observed the only effect would be to throw
upon the person officiating the duty of verifying the
identity of the parties.

Mr. M1ignault took what from his standpoint was
the only logical position possible with respect to the
powers of solemnizing marriages possessed by non-
Roman Catholic clergymen. He contended that they
only had the power to marry those who were "mem-
bers of the church" over which they respectively had
spiritual control. Mere adherents of that church, or
those who worshipped there regularly or irregularly
would, therefore, if not "members of the church" be
excluded from those powers. And by his contention,
not only one, but both the contracting parties must be
members of that church. The consequence would be
that apart possibly from the Anglican Church no
Protestant clergyman could marry two persons un-
less they were both members of the same church as
that of the clergyman. If this extreme pretension
prevailed, and each Protestant clergyman outside of
the Anglican Church could marry only those who
were "members" of his own particular church or de-
nomination, the consequence, in view of the practice
which has hitherto universally prevailed, would be
somewhat appalling. Even if the limitation of the
powers of the clergyman was extended beyond the
"members" of his church so as to include those who
were adherents and attendants regular or casual of it,
the results would be startling indeed. No Baptist or
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1912 Methodist or Presbyterian or Congregationalist could
1N RE be legally married except to either a member or an ad-

MARRIAGE herent of his or her own denomination, and only mem-LA~ws.

Davies J.bers of the same denomination could be legally
- married who were domiciled or lived in the same

place and were either members or adherents of that
church. Not only, therefore, would this limitation
prevent intermarriage between persons belonging to
different denominations, but it would limit intermar-
riage between persons belonging to the same denomin-
ation to those who resided in the same place -and were
within the special limited jurisdiction of the officiat-
ing clergyman. Now, as the clergyman of those dif-
ferent denominations have no "parishes" or other
specially limited territorial areas to which their
spiritual jurisdiction is confined, it is apparent that
the suggested limitation can have no foundation. It
is one utterly inapplicable to these Protestant de-
nominations and its attempted application to them
would be absurd and deplorable in its results.

Many hundreds of marriages must have taken
place since the passage of the Civil Code in 1866 be-
tween persons who belonged to different denomina-
tions of Protestants or between members of the same
denomination who lived in different parts of the pro-
vince, and every one of them would be invalid. The
only good marriages would be those solemnized by a
clergyman between two persons both of whom were
members of his own congregation and church and
were resident in the same locality. Such a result
need only to be stated to be repudiated as based upon
a totally erroneous construction of article 129 and as
imputing to the legislature an intention almost in-
conceivable.
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In addition to what I have said the limited con- 1912

struction put upon the article 129 by Mr. "Mignault IN RE
MARRIAGE

would leave a large portion of the non-Roman Catho- LAWS.

lic population of Quebec without any means of being Davies J.
legally married at all. Thousands of immigrants are -

coming yearly to Quebec. Many of them are not
Roman Catholics. Some belong to the Greek Church;
some do not belong to any Christian church. If the
construction of article 129, which Mr. Mignault is
driven logically to contend for, is maintained, none
of these people could be married in Quebec at all.

And yet there does not seem to be any halting
place between that construction of the article con-
tended for by -Mr. Mignault, and the broad construc-
tion which I submit is the correct one, and which
gives unrestricted power to every priest, rector, min-
ister and other officer authorized by law to keep
registers of acts of civil status, to solemnize mar-
riage under license between any two contracting
parties not prohibited by law from intermarrying and
irrespective of their religious beliefs or connections,
or their residences or domiciles. Such marriages need
not necessarily be solemnized in a church or chapel of
the officiating clergyman. They may be solemnized
(as outside of the Roman Catholic and Anglican
churches is generally the case) at a private residence
or other place and this from the absence of any re-
quirement to the contrary. Those of the Protestant
churches, outside of the Anglican, have, as I have
said, no defined "parishes" or areas within which
alone their jurisdiction extends. The members and
adherents and persons who attend their religious
services and form part of their congregations do not
necessarily come from any particular defined locality.
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1912 They may reside in any part of a city or in its adja-
IN BE cent suburbs. Locality, therefore, as determining the

MARRIAGE
LAWS. jurisdiction of the clergyman to marry, must be

Davies J. eliminated, and either the broad construction of
--- article 129, which in determining the power and jur-

isdiction of the clergyman to marry, disregards alike
the domicile and the religious opinions or connections
of the parties, or the narrower one which confines
such jurisdiction to the members of the church of the
officiating clergyman, must be adopted. As a matter
of fact, I understand that -all these marriages by Pro-
testant clergymen outside the Anglican Church and a
large number of those within that church also are
solemnized under license and not 'after. publication
of banns. The only security which the law provides
in such marriages, against the existence of legal im-
pediments, lies in the bonds which the applicants for
the license are obliged to give before obtaining it.

Objections were raised that this broad construc-
tion, placed upon article 129, precluded the invoca-
tion or application of many of the articles of the
Code providing for "oppositions to marriage." These
articles, it was argued, would be without any effect if
such a construction prevailed and their object to pre-
vent clandestinity defeated. The short, and to my
mind, complete answer to such objections is, first, that
they apply equally forcibly to marriages solemnized
by Roman Catholic priests under dispensation from
the publication of banns by the bishop, and, secondly,
that these articles were never intended to apply to
marriages solemnized under license.

Their proper application and the only application
which, it seems to me, gives them any efficacy and
usefulness is with respect to marriages solemnized
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after publication of banns in the churches where par- 1912

ishes or other territorial boundaries limiting the INm R
MIARRIAGE

clergyman's jurisdiction exists. Proper legal effect LAws.
can be given to them and the object they were enacted Davies J.
to carry out, if they are held as applicable only to
marriages so solemnized.

It was conceded at the argument, as I understand,
that there never had been and was not now any doubt
as to the validity of a marriage under license by a
non-Roman Catholic clergyman, of two competent
contracting persons, one of whom only was a Roman
Catholic. But if that is so, if such marriages are
legal and valid, then the entire force of Mr. Mig-
nault's argument respecting the limited effect to be
given to article 129, is destroyed. I am unable to ap-
preciate the force of much of the reasoning against
the validity of such marriages where both persons
are Roman Catholics. I repeat again, I fail to find
any logical resting place between the broad proposi-
tion that article 129 authorizes the solemnization of
marriages by any of the persons mentioned in the
article, between any two persons competent by law
to intermarry irrespective altogether of the religious
belief or affiliations or connections of either or both,
and the one contended for by Mr. Mignault that the
contracting parties must both be members of the
church of the officiating clergyman and residents
within his spiritual jurisdiction. If the non-Roman
Catholic clergyman qualified to solemnize marriage
under article 129, can legally do so between two per-
sons, one of whom is a Roman Catholic, why can
he not do so in the case where both parties are Roman
Catholics ?

The language of the article does not, in my opin-
ion, permit of the drawing of any such distinction.
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1912 It would seem to me that either the argument must
1N RE prevail as to the absence of any limitations upon the

MARRIAGE
LAWS power of the clergyman authorized to solemnize mar-

Davies J. riage beyond the competence of the contracting par-
ties to intermarry, or the contrary one that non-
Roman Catholic clergymen can only legally solemnize
marriage between two members of the church or con-
gregation of such officiating clergyman. If the latter
limitation must be read into article 129, then what
becomes of the concession that marriages solemnized
by or before a Protestant clergyman between two
competent contracting parties, one being a Roman
Catholic, are good ?

Article 127 of the Code was invoked as rendering
null and void a marriage of two Roman Catholics
unless solemnized by a priest of the Roman Catholic
Church. But this article, in my judgment, has refer-
ence only to impediments to marriage existing in the
parties themselves (and has no reference to the com-
petency of the officiating clergyman who solemnizes
the marriage. From what I have already said, it will
be apparent that in my judgment the competency of
all priests and clergymen authorized by law to keep
registers of Acts or civil status is unrestricted with
respect to the marriage of all persons competent to
intermarry irrespective of their religious faith. Once
that conclusion is reached the answer to the question
put to us is plain.

Article 127 must be construed, having regard to
its place in the Civil Code and its context. We find
the article in the chapter headed "Of the Qualities
and Conditions necessary for contracting Marriage."
And amongst the disabilities in that chapter enumer-
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ated are, want of puberty, impotency, minority, affin- 1912

ity and relationship. All disabilities in the parties. IN RE
MARRIAGE

The articles in the chapter previous to article 127, LAWS.

deal with these disabilities. Then article 127 says:- Davies J.

127. The other impediments recognized according to the different
religious persuasions, as resulting from relationship or affinity or
from other causes, remain subject to the rules hitherto followed in
the different churches and religious communities.

These words, "or from other causes," must be con-
fined to those within the purview and scope of that
chapter, they must be qualities and conditions exist-
ing in the parties themselves and not in the clergyman
who may marry them. That whole chapter deals
with the competency of the parties contemplating
matrimony and section 127 must be confined to dis-
abilities of that class. The competency of the officer
solemnizing the marriage is dealt with and defined
in the succeeding chapter headed, "Of the Formali-
ties Relating to the Solemnization of Marriage." If
you construe article 127 as extending in any way to
the formalities relating to the solemnization of the
marriage, you introduce hopeless confusion. The
chapter in which article 127 is found deals with one
subject-matter, namely, disabilities in the parties
themselves, which now belongs exclusively to the Do-
minion Parliament to deal with. That in which
article 129 is found deals with the subject-matter of
the solemnization of marriage, with which the pro-
vincial legislature is now alone competent to deal.

I would construe the words "other causes" follow-
ing relationship or affinity not as ejusdem generis
with these two disabilities simply, but with all the
disabilities of the parties mentioned in the chapter
and not as extending to any rules, regulations or de-
crees of any church relating to the place where the
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1912 marriage should be solemnized or the particular priest
IN RE or clergyman before whom it should be solemnized.

MLA.E But whatever they may cover 'beyond the disabilities

Davies J. expressly mentioned in the chapter, they cannot ex-
-- tend to the competency of the officiating clergyman

who solemnizes the marriage. That is dealt with ex-
clusively in the next chapter.

To put the construction upon article 127 con-
tended for by Mr. Mignault, would not only do vio-
lence to the express language of article 129, but
would, in my opinion, radically alter and change the
law which up to the passing of the Code existed in
Quebec as to the competency of at least Anglican and
Church of Scotland clergymen to marry any two com-
petent persons, irrespective of their religious affilia-
tion or connections. To make such a radical change
would require the use of clear and definite language
which I do not find in the article invoked.

There is no half-way house or halting place be-
tween the two contentions. I adopt the broad con-
struction of the article because I think it is a fair
and reasonable construction of its language; and that
such a construction has been practically adopted and
followed ever since the Code was enacted.

If it is held that the language of the article is
doubtful and ambiguous and we are driven to ascer-
tain its meaning by reference to the state of the
law antecedent to the Code, then as I have attempted
to shew there can be no reasonable doubt on that
point, and the broad construction of the article ig-
noring the religious faiths or affiliations of the con-
tracting parties to the marriage must be adopted.

I, therefore, would answer both questions (a) and
(b) in the negative, holding that the law of the
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Province of Quebec does not render null and void, 1912

unless contracted before a Roman Catholic priest, a IN RE
1MARRIAGE

marriage that would otherwise be legally binding LAWS.

which takes place in such province, Davies J.

(a) between persons who are both Roman Catholics, or
(b) between persons, one of whom, only, is a Roman Catholic.

Third question:-

As I have answered both parts of this second ques-
tion in the negative my answer to the third question
is, perhaps, unnecessary, but to avoid misunder-
standing I answer it in the negative.

IDINGTON J.-The questions submitted raise many

grave issues. But the conclusions I have reached are
such that, though I purpose answering each question,
it seems to me my expositions of reason relative there-
to will be better understood by my first disposing of
sub-section (a) of the second question.

That question is as follows:-

2. Does the law of the Province of Quebec render null and void
unless contracted before a Roman Catholic priest, a marriage that
would otherwise be legally binding, which takes place in such
province,

(a) between persons who are both Roman Catholics, or,
(b) between persons, one of whom, only, is a Roman Catholic.

As I understand the contention set up, all who
have been either in infancy or in later life baptized
according to the rites of the Roman Catholic Church,
fall within the definition in the question.

Men may, and women may, not find themselves
honestly able to conform to the faith of those who
procured their infant baptism, and yet be averse to
and honestly unable to conform to the creed of another
church. If the claim made be well founded they can-
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1912 not intermarry; and neither man nor woman so situ-
IN RE ated can marry one who has conformed to the original

MARRIAGE
LAws. faith of their baptism; yet it is suggested he or she

Idington J. so unable to conform may lawfully marry a pagan.
- Though the language of the Code seems clear,

and I accept the construction thereof contended for
by Mr. Lafleur, I think it due to the argument, entirely
founded on the law -of France at the time of the con-
quest, put forward by Mr. Mignault, and to the need
of clearing away, so far as I can, the misconceptions
on which it appears to me to be founded, to deal
briefly therewith.

In the articles of the Quebec capitulation, on the
18th September, 1759, the following concession
appears:-

The free exercise of the Roman religion is granted, likewise safe-
guards to all religious persons as well as to the Bishop, who shall
be at liberty to come and exercise freely and with decency, the
functions of his office, whenever he shall think proper and until the
possession of Canada shall have been decided between their Britannic
and Most Christian Majesties.

In the articles of the capitulation of Montreal,
on the 8th September, 1760, appears the following:-

Granted as to the free exercise of their religion; the obligation
of paying the tithes to the priests will depend on the King's pleasure.

These were followed by and merged in the Treaty
of Paris, 10th February, 1763.

Article 4 ends thus:-

His Britannic Majesty on his side agrees to grant the liberty of
the Catholic religion to the inhabitants of Canada; he will conse-
quently give the most precise and most effectual orders, that his new
Roman Catholic subjects may profess the worship of their religion,
according to the rites of the Romish Church, as far as the law of
Great Britain permit.

How can there be found in such clear and express
language anything except the liberty assured thereby
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to the inhabitants of Canada, whereby His -Majesty's 1912

new Roman Catholic subjects "may profess the wor- IN RE
MARRIAGE

ship of their religion?" AA.

The last part of the sentence is suggestive of re- Idington J.

strictions conflicting with the pretensions set up for

an extension of church power, not expressed.

How could it ever enter into the mind of any one
that this language giving people individually a liberty
to profess a religion, had in fact handed them over to
another power or authority to prevent them from ex-
ercising the fullest liberty to depart from such pro-
fession of faith as and when and under such circum-
stances as they might, or any one or more of them
might, desire and so far as they might desire ?

Yet, in the last analysis the claim made is of a
right in some one to deprive descendants of these
people, or others coming, no matter whence, into Que-
bec, who have been baptized by the authority of the
Roman Catholic Church here or abroad, of the liberty
to intermarry unless in conformity with the rites of
that church. Surely that is a claim of dominion
which savours not of liberty.

Mr. Mignault answers by an appeal to the general
principle relative to the rights of the conquered, as is
usually conceded, to enjoy until changed the old law
of property and civil rights, and to the effect of the
Quebec Act passed in 1774. I will first examine the
general principle and such facts as we have to apply
it and then return to the consideration of that Act.

The Master of the Rolls, Sir William Grant, in
The Attorney-General v. Steirart(1), is reported as
citing, apparently with approval, a passage from
Blackstone, vol. 1, page 100.

(1) 2 Mer. 143, at p. 160.
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1912 Lord Mansfield, in the case of Campbell v. Hall
IN RE (1), (Lofft's report being preferable, by reason of

MARRIAGE
LAWS. the arguments in the case given therein, to the report

Idington . by Cowper), lays down the law broadly
that the laws of a conquered country continue in force until they
are altered by the conqueror,

and again:-

Neither has it hitherto been controverted that the King might
change part or the whole of the law or political form of government
of a conquered nation.

In 2 Peere Williams Reports, page 75 (A.D. 1722),
is a note of an anonymous case wherein the Master of
the Rolls said it was determined by the Lords of the
Privy Council, upon an appeal to the King in Council,
from the foreign plantations, amongst other things, as
follows:-

2ndly. Where the King of England conquers a country, it is a
different consideration; for there the conqueror, by saving the
lives of the people conquered, gains a right and property in such

people; in consequence of which he may impose upon them what
laws he pleases. But,

3rdly. Until such laws given by the conquering prince, the laws

and customs of the conquered country shall hold place; unless where

these are contrary to our religion, or enact anything that is ealun
in se or are silent; for in all such cases the laws of the conquering
country shall prevail.

This last form of expression of the opinion of the
time commends itself as the most compatible with
reason on the subject now in hand. Lord Mansfield
had not to deal specifically with the question of
religion.

Though in that tolerant spirit, which he had, he
incidentally rebukes Coke's intolerance toward con-
quered infidels, he did not quarrel with the defini-
tions I have quoted, which were before him.

As -regards religion, the law of the conquered

(1) Lofft's Reports 655; 1 Cowper 205.
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country here in question was not silent, but, as I con- 1912

ceive it, absolutely repugnant to the rights of the con- IN RE
M1ARRIAGE

querors or those they invited there. LAWS.

Surely, at least that part of the laws of a con- Idington J.
quered nation which had been directly aimed at those -

professing the faith of the conquerors, could not be
held to prevail, for an instant, over the conquering
people.

Such incompatibility as existed between the re-
spective laws of France and of England at the time
in question, in relation to religion and marriage, ren-
dered, I submit, the continuation of the law of the
former, as applicable to any but those voluntarily
conforming thereto, an impossibility in a free
country. It was quite compatible with reason and a
proper spirit of toleration to deal with the question
as it was dealt with in the Treaty of Paris. The doing
so could not imply that the disabling and penal laws
of France bearing upon Protestants or others not pro-
fessing the Roman Catholic religion must continue to

operate in Quebec or only be held partially abrogated.
The remarkable development of eighteenth cen-

tury freedom of thought in both countries might in-
dicate an indifference.

Unfortunately, whatever spirit of toleration was
then in fact abroad the laws of each of these coun-
tries at that time were essentially repugnant to each
other's state religion and despite the influence of
learning, literature and philosophy, such laws were

maintained. From this condition of things, how can

we infer the recognition of the marriage laws of

France as being predominant ?
The acts of the conqueror emphasize the contrary

thereof.

24
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1912 The Royal Proclamation of October 7th, 1763,
IN RE foreshadowed

MARRIAGE
LAWS, a council and assembly of representatives of the people to make

laws * * * * for the peace, welfare and good government, as
Idington J.

near as may be agreeable to the laws of England * * * * and

in the meantime, and until such assemblies can be called as afore-
said, all persons inhabiting in or resorting to our said colonies may
confide in our Royal protection for the enjoyment of the benefit of
the laws of our realm of England.

In the joint appendix submitted to us, the late Sir
John Macdonald in his opinion relative to the power
to issue marriage licenses, sets forth the following
facts:-

Express power to issue marriage licenses seems to have been
given in every commission of every Governor-General of Canada,
or in the instructions accompanying such commission.

In the instructions addressed to the Hon. James Murray, as
Captain-General and Governor-in-Chief of the Province of Quebec,
dated 7th December, 1763 (the first Governor after the conquest),
it is provided in the 37th paragraph, as follows:-

"And to the end that the exclusive jurisdiction of the Lord
Bishop of London may take place in our province, under your
Government, as far as conveniently may be, we do think fit that
you do give all countenance and encouragement to my exercise of
the same, excepting only the collating to benefices, granting licenses
for marriage and probate of wills, which we have reserved to our
Governor and our Commander-in-Chief of our said province for the
time being."

All subsequent commissions or instructions seem to contain the
same power.

If these acts of His Majesty with whom, on the
high authority I have referred to, rested the power to
modify the law, do not under the circumstances I have
adverted to demonstrate sufficiently that the law of
France in regard to marriage was thereby displaced,
save what the treaty bound him to observe, I am at
a loss to know what would.

We cannot forget in this regard the "Royal Su-
premacy Act," which, if anything were needed, would
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supply the kingly authority and impliedly create a 1912

duty which presumably was observed. IN RE

The French law, so far as capacity for marriage LAWS.

or provision for its celebration is concerned, had thus Idington J.

been abrogated save so far as the liberty assured by
the treaty to those professing the Roman Catholic
faith.

The "Quebec Act" of 1774 set aside as of and from
the 1st of May, 1775, the Royal Proclamation, the
commission and ordinances made thereunder, as in-
applicable under the circumstances, but by its terms
"for the time being" clearly implied them as valid
until said last date.

Then the following sections of said Act define the
religious situation thereafter:-

5. And for the more perfect security and case of the minds of
the inhabitants of the said province, it is hereby declared that His
Majesty's subjects professing the religion of the Church of Rome
of and in the said Province of Quebec, may have, hold, and enjoy the
free exercise of the religion of the Church of Rome, subject to the
King's supremacy, declared and established by an Act made in the
first year of the reign of Queen Elizatbeth, over all the dominions
and countries which then did, or thereafter should, belong to the
Imperial Crown of this realm; and that the clergy of the said
church may hold, receive and enjoy their accustomed dues and
rights with respect to such persons only as shall profess the said
religion.

6. Provided, nevertheless, that it shall be lawful for His
Majesty, his heirs or successors, to make such provision out of the
rest of the said accustomed dues and rights, for the encouragement
of the Protestant religion, and for the maintenance and support of
a Protestant clergy within the said province, as he or they shall

from time to time think necessary or expedient.

Section 8 enacted that all His Majesty's Cana-
dian subjects, the religious orders and communities
only excepted, might

also hold and enjoy their property and possessions, together with

all customs and usages selative thereto, and all others their civil

24%
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1912 rights in as large and ample a manner as if said proclamation * *
had not been made, and as may consist with their allegiance to

IN RE His 'Majesty and that in all matters of controversy rela-
MARRIAGE

LAWS. tive to property and civil rights, resort should be had to the laws
- of Canada as the rule for the decision of the same * * * until

Idington J. varied.

Ordinances touching religion, etc., were not to be
in force without His Majesty's approbation, and noth-
ing in the said Act was to prevent His Majesty and
his successors from constituting courts of criminal,
civil or ecclesiastical jurisdiction.

The "customs and usages" preserved to the people
in section eight are relative only to their property.

The Royal supremacy is reserved and the clergy
of the Roman Catholic Church are confirmed in their
accustomed dues and rights "with respect to such
persons only as shall profess the said religion."

The Protestant religion is to be encouraged and
the maintenance of a Protestant clergy is provided
for.

I fail to understand how, in face of all this, there
could ever have been anything implied that would
restrict the personal liberty of any one either bap-
tized by the rites of the Roman Catholic religion or
even professing same, from being married by any
legally constituted authority.

In the treaty it was liberty for those "professing
the worship of their religion" that was agreed to.

In sweeping aside the proclamation, etc., it is
also clearly expressed that "subjects professing the
religion of the Church of Rome" may enjoy the free
exercise of their religion. Nobody concerned them-
selves with those who had merely been baptized and
later chose to resort elsewhere for marriage. How
can such people be said to be professing the religion
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of the Church of Rome ? How can they be heard to 1912
set up such a pretension to invalidate their own de- IN RE

MARRIAGE
liberate act ? LAWS.

The statement above as to the instructions given Idington J.
the Government of Canada relative to marriage
licenses shews that the rights at least of the clergy of
the Church of England, authorized by the Crown in
regard to marriages, never were suspended; and the
facts shew were continuously asserted.

Indeed, may it not be said that a legal duty rested
upon them to officiate as witnesses and otherwise so
far as necessary to render a proposed marriage valid
for those asking it, no matter of what faith ?

In Davis v. Black(1), Denman C.J. assumes such
full right and duty.

The statute of 32 Henry VIII. ch. 38, sec. 2, cited
therein says in parenthesis, after referring to mar-
riages of lawful persons ("as by this Act we declare
all persons to be lawful that be not prohibited by
God's law to marry").

This Act, though repealed as to pre-contracts, is
said by some one to stand so far as its declarations
relate to other matters.

Others than the clergy of the Roman Catholic
Church, impliedly authorized by the terms of the
treaty, and of the Church of England, authorized by
what I have referred to, might require express auth-
ority to solemnize marriages, and such authority was
given from time to time in a great many instances.

In 1795, an Act, 35 Geo. III. ch. 4 (L.C.), was
passed imposing upon the clergy the duty of keeping
registers of baptisms, marriages and burials. This
applied equally to the Roman Catholic priest in

(1) (1341) 1 Q.B. 900.
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1912 charge of a parish and to the Protestant clergy doing
IN RE the parochial or clerical duty of or for a parish or
AW.E Protestant church or congregation, and revoked an

Idington J ordinance of April, 1667, of the French King, and a
declaration of the 9th April, 1736, of another French
King, so far as relates to the registers there in ques-
tion only.

. A uniform system of such registrations and the
enforcement thereof upon the clergy in question, thus
constituted them all public officers, and, if it was not
done before, thereby cut the connection in that regard,
between the old law and the Roman Catholic clergy.

It casts no doubt on the right or duty of the Angli-
can clergy to perform marriage, but rather recog-
nizes it.

From this time till the consolidation of the Lower
Canada statutes, in 1860, there were a number of
Acts varying in form enabling various Protestant
and other churches, or those in charge, to keep the
like registers.

In relation to some of those as well as justices of
the peace who had performed marriages there were
confirmatory Acts passed.

Then, later, as to the Church of Scotland minis-
ters, an Act for removing doubts, 7 Geo. IV. ch. 2
(L.C.), was passed. It not only was confirmatory of
past ceremonies, but empowered as to the future as
follows:-

That all marriages which have heretofore been or shall hereafter
be celebrated by ministers or clergymen of, or in communion with
the 'Church of Scotland, have been and shall be held to be legal and
valid to all intents and purposes whatsoever, anything in the said
Acts or in any other Act to the contrary notwithstanding.

Another church, later, gets an Act enabling its
minister or his successor to obtain and keep registers
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which when kept 1912

shall have the same effect as if it had been kept by any minister IN RE

in this province of the Established Church of England or Scotland. MARRIAGE
LAWS.

As to the Church of England, its clergy were not, .
Idington J.

since long before the conquest of Quebec, by law re-
stricted from marrying any persons of any creed
otherwise eligible to be married. The "Lord Hard-
wicke Act" never extended beyond England and
Wales except so far as introduced by local legislation.
The parallel claimed between that Act and the Quebec
Code and its relation to the Roman Catholic church
there fails sadly. Under the former any one but
Jews or Quakers could get married, but under the
latter none can, in that church, save those in actual
communion with the church.

And the Church of Scotland had by the Act just
quoted such comprehensive powers conferred upon
its ministers or clergymen that I cannot see any re-
striction therein or reason for implying any.

Although some of the other enabling Acts are not
in as express language as the latter, and the power to
marry rests on the implication of the enactment en-
abling the ministers to keep registers, yet I see no
restriction in the language used implying that they
cannot register therein marriages of Roman Catholics
who choose to apply therefor.

The question submitted does not impose upon us
the interpretation of all these Acts.

If any doubt existed before the consolidation of
the statutes it seems to have -been thereby removed
to a very large extent.

And then article 129 of the Code is as follows:-

129. All priests, rectors, ministers and other officers authorized
by law to keep registers of acts of civil status, are competent to
solemnize marriage.
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1912 But none of the officers thus authorized can be compelled to
''1 solemnize a marriage to which any impediment exists according to

IN RE the doctrine and belief of his religion, and the discipline of the
MARRIAUE

LAWS. church to which he belongs.

Idington J. The authority to keep registers is made the basis
of action, yet the conscience of him applied to is pro-
perly spared from the discharge of a duty which the
doctrine or belief of his religion or discipline of his
church forbids. The language used dispels all doubt.

I have carefully considered the many suggestions
and arguments put forward to cut down this express
language, which to my mind is as clear as it is en-
lightened, but I find no warrant for cutting it down.

So far from the historical argument helping to do
so, it seems to effectually destroy any of the pre-
tensions for reading into the Code what is not there.

It would be rather anomalous to find the Parlia-
ment of Old Canada sanction, either in the Consoli-
dated Statutes of Lower Canada or the Code, amend-
ments that would cut down the privileges that the
liberality of Lower Canada had extended to the Angli-
can and Presbyterian churches and probably others.

Nor do I think article 127 furnishes ground for
doubt.

I may observe that Mr. Mlignault's argument that
the statutes enabling Protestant clergymen to marry
are confined in their operation to marriages between
those belonging to the same faith or form of religion
as the clergymen so enabled and performing the mar-
riage ceremony, must if well founded lead to remark-
able and, I venture to think, undesirable results. If
it is correct, then an Anglican cannot be married in
Quebec to a Presbyterian woman or vice versa; and
so on through the whole list of those other churches
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of which the ministers or clergy are enabled to per- 1912

form the ceremony. IN RE
'MARRIAGE

The language of those Acts does not, in my opin- LAWS.

ion save possibly in the case of the Jews and Quakers, Idington J.
warrant any such contention.

Indeed, if correct, what authority would a Roman
Catholic priest have to solemnize marriage between a
Catholic and a Protestant ? It is no answer to say
that by the rules of the Roman Catholic Church a dis-
pensation can be had from the church authorities per-
mitting such marriage. The Code, which is the law
for all, treats all alike and is the basis of action and
limit of authority for each and all.

The Roman Catholic Church may forbid its priests
to solemnize marriage in such cases unless in the case
of a proper dispensation. That is its right which no
one can complain of, but when it so directs and grants
a dispensation it does not thereby add to the statutory
authority.

Counsel did not argue against the possibility of
the marriage of a Catholic and Protestant under the
law of Quebec and the sub-question (b) of the second
question was not argued.

Not only does the Code fail to make any distinc-
tion between the powers given each of those author-
ized to keep registers save in the details leading up to
the actual solemnization, but also the declaratory
statute of -the 14 & 15 Vict. (1851), ch. 175 (Canada),
was evidently designed to put an end to discrimina-
tion or preference.

As to these disturbing suggestions and their bear-
ing on past marriages, I may refer to the case of
Cattcrall v. Swcctman (1). Dr. Lushington held that

(1) 1 Rob. Ec. R. 304, at pp. 317 and 320.
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IN RE Act, much like many of the Acts of Quebec, did not
MARA expressly declare a marriage supposed to have taken

o ~ place under the Act yet not attended with all the

- .formalities prescribed in the Act, null or to be null
by reason of such omissions, it could not be held null.
See also Catterall v. Catterall(1).

I have no hesitation in answering the second ques-
tion in both its sub-divisions in the negative.

Before proceeding to dispose of the first and third
questions which I propose treating together as the
answers must in the main be founded on the same
reasons, I desire to call attention to the nature of
the bill submitted. Its brevity may be commendable,
but thereby blending too many things in one sentence
is very confusing. If a marriage ceremony, as it
assumes, has been "duly performed according to such
laws" as it refers to, does it need ratification ? Again
is the "duly performed" referred to in that phrase to
be taken as relating only to the validity of the cere-
mony itself, notwithstanding -the differences in reli-
gion, etc. ? Or is it intended to cure any and every
want of capacity in the parties ? And is it intended
to prevent any questions being raised anent any im-

pediment that may have existed and which, according
to the law of the place where the marriage took place,
may have rendered the marriage null or voidable,
although the ceremony itself may have been perfect
so far as mere form is concerned ?

Again the retrospective part of the bill might

from some points of view be well maintained; yet the

prospective feature of it be quite untenable, and vice

vel8.

(1) 1 Rob. Ec. R. 580.
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The legislative validating of marriages which have 1912

been called in question for want of authority in the IN RE
MARRIAGE

officer who had performed the ceremony or made the LAws.

record thereof where ceremony was not required, or Idington J.
for the non-compliance .with other details required by -

law in relation to marriage, has many precedents.

We have examples before us in the Joint Appen-
dix filed herein containing the Acts of 44 Geo. III.
(1804), ch. 2 (Lower Canada), and 1 Geo. IV.
(1821), ch. 19 (Lower Canada). Each of these avoids
some of the objectionable things in this bill.

If there are other existing marriages liable to be
called in question for similar wants of form or by rea-
son of any impediment, it may be that Parliament,
having assigned to it the exclusive jurisdiction over
the subject of marriage, has jurisdiction to declare
such marriages good or to be held good. In that
sense, part of the bill may be well founded.

There are, however, cogent reasons leading to the
conclusion that in order to satisfactorily remedy such
a state of things in Canada, concurrent legislation
on the part of Parliament and of the local legislature
would be the safer plan.

When a question was raised of cutting down the
old number necessary to constitute a grand jury,
such a course was adopted and some corporations or
corporate powers are founded on concurrent legis-
lation.

I may point out further that the bill as framed
extends to foreign marriages as well as those which
may be supposed to have taken place in Canada. Is
it competent for Parliament or for it and a legisla-
ture combined thus to interfere ?
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1912 It has been pointed out that the enabling Acts
IN RE dealino with Jews and Quakers respectively, seem

AMARRIAGE
LAWS. confined to cases of parties of the same faith as the

Idington J. officiating officer performing the marriage ceremony.
- In such case, clearly the concluding part of the first

clause of this bill would hardly be a proper exercise
of the power of Parliament unless by way of concur-
rent legislation such as I have suggested.

The second clause of the bill deals with the rights
and duties of the married parties and of their child-
ren, the issue of such marriages, in a very sweeping
manner. For aught we know, many cases may exist
where all the questions involved have been tried out
in a competent court and adjudicated upon long ago.

The provincial legislature, it has 'been said, may
take one man's property and give it to another, but
Parliament cannot do this except in some way inci-
dental to its execution of a power exclusively as-
signed to it.

Does not this second clause go too far ?

I cannot, therefore, answer this question by a
simple yes or no; nor can I segregate as sub-section
(b) suggests, the good from the bad. The bill, if
passed as it stands, might operate in the North-West
Territories, of which nothing was said in argument.

I can only answer by indicating what in my opin-
ion are the limits of the power of Parliament in this
regard and leave it for those concerned to decide if
any part of this bill falls within same.

The important question raised in argument and
by these questions is that of the relative powers given
Parliament and the provincial legislatures respect-
img marriage, the former being assigned the exclusive
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the latter over "the solemnization of marriage." IN RE
MARRIAGEIt seems to me that in order to appreciate clearly LAWS.

the relation of these powers, we must assume, for Idington J.
argument's sake, the Dominion to have exercised all -

its powers and enacted a Code relative to all the sub-
stantial questions involved in marriage and divorce,
and then ask ourselves what is in such case implied
in the words "solemnization of marriage." Can any-
thing be done, in way of solemnization, after due com-
pliance with everything required or possible to be
required, when the former power has been exhausted,
to add to the legal strength of the tie thereby formed
or change the nature of the dbligations thereby in-
curred or the consequences to flow therefrom ?

If we found such apparently conflicting powers in
any other instrument, how should be interpret them ?

At once we should seek for the plain ordinary
meaning of the terms "marriage" and "the solemniza-
tion of marriage."

If we turn to the Century Dictionary, we find
marriage defined, 1st, "the legal union of a man with
a woman for life," etc. 2ndly. "The formal declaration
or contract by which act a man and a woman join in
wedlock." 3rdly. "The celebration of a marriage, a
wedding." And again, "civil marriage, a marriage
ceremony conducted by officers of the state, as dis-
tinguished from one solemnized by a clergyman."

If we turn to Murray, we find, amongst others,
this definition, "Entrance into wedlock; the action or

an act of marrying; the ceremony or procedure by
which two persons are made husband and wife."

And if we turn to the "Century" again for the meaning
of "solemnization" we find that defined as "The Act of
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1912 solemnizing; celebration." If we turn to the Im-
IN RE perial Dictionary "solemnization" is thus defined:-

MARRIAGE
LAWS. The act of solemnizing; celebration. Soon after followed the

Td-iton J. solennization of the marriage. Bacon.

The title of 4 Geo. IV. ch. 76, has been referred to
as justifying the giving of an extended meaning to
the term "solemnization of marriage."

The Century Dictionary refers me to the Book of
Common Prayer and quotes therefrom: "The day and
time appointed for solemnization of matrimony."

The second section of said 4 Geo. IV. ch. 76, in
terms requires the publication of banns for three
Sundays preceding "the solemnization of marriage."
When banns are replaced by license the latter, as well
as the former, I submit, do not necessarily form a
part of "the solemnization." It was quite appropri-
ate in a plenary parliament to call such an Act one
for solemnization of marriages. It is quite a differ-
ent thing, when powers are or may be as here divided,
to use the name of an Act 'to supplement the dic-
tionary.

I submit "Lord Hardwicke's Act" also in its recital
distinguishes clearly the publication of banns from
the solemnization of matrimony.

If we look at any passages incidentally discussing
these questions, we find solemnization refers invari-
ably to -the ceremony. And one of the best illustra-
tions is, accidentally as it were, supplied by Pollock
and Maitland in their chapter on marriage in the his-
tory of English law. At foot of page 377, in vol. 2, a
case in itself well worth considering is referred to
and ends thus: "They preferred the unsolemnized to
the solemnized marriage." In the chapter on Mar-
riage Laws of Scotland, in Eversley on Domestic Re-
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lations, will be found examples of how other notices 1912

may be substituted for banns and the latter may be IN Ra
MARRI1AGE

used in Scotland for a marriage to take place in LAWS.

England. Idington J.

If we found a party given, for valuable considera-
tion, the comprehensive power, possession or pro-
perty, indeed the whole, determined to use it and to
another assigned the mere right to define the form of
asserting such right, of which there were many modes
known, and the latter refused to apply either of those
that could be satisfactorily used in the exercise of the
substantial power, what would we be apt to hold in
such case? Would we interpret the instrument so that
the power and indeed the purpose thereof would be
defeated ? Or would we so hold that he attempting
to defeat the whole purpose or convert it into some-
thing else, should succeed ?

However that may be, this is not an ordinary in-
strument. It is but the outline of what was meant
to found and form the government for, a great state.
And as I have heretofore said, we must in the inter-
pretation of its terms and construction of it as a
whole, view it if we can as statesmen should, even if
we be not such. We must summon to our aid history
and especially constitutional history, and some know-
ledge of the social structure if we would understand
aright how to harmonize the various parts when ap-
parently conflicting, and as here by the literal mean-
ing of the terms, even in actual conflict.

"Marriage and divorce" literally cover the whole
field and leave nothing for the words "solemnization
of marriage."

We know that those engaged in the formation of
this frame of government had first assigned the
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1912 whole field to the Dominion Parliament, and as an
IN RE historical fact that the power assigned to the provin-

MARRIAGE
LAWS. cial legislatures as it stands was the result of repre-

Idington J. sentation made by those having a care for religion.
We know also as a matter of history that marriage
amongst the Romans, it is said even from the time of
the twelve tables, might be the result of consent
merely, though concurrently therewith for centuries,
forms of solemnization were almost universally
adopted, and as the use thereof died away mere con-
sent became almost universally, for centuries, the
common mode of constituting marriage; that by de-
grees as the Christian religion gained the ascendancy
and its bishops greater control, the sanction of the
Christian Church's solemnities was advocated, and in
many places added by law or practice in various
ways; yet that, outside of England, consensual mar-
riage prevailed over western Europe till the Council
of Trent, and thereafter its decrees prevailed directly
in some places, indirectly in others, until in modern
times men's views so changed that in France and else-
where the law treated the matter in an entirely differ-
ent way by substituting the civil officer as the witness
and his records as the means of perpetuating the
necessary legal evidence of that upon which so much
depends.

It is common knowledge that this did not and does
not satisfy the hearts and minds of vast numbers of
people of Roman Catholic and Protestant churches.
Even, of those who care little for the usual religious
ordinances, many think the solemnities of a church
marriage, or marriage by a clergyman, even if not in
a church, tend to add to the strength of the bond of
union by the greater sanctity of the occasion and a
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degree of sentiment that the coldness of a magistrate's 1912

office is destitute of. IN RE
MARRIAGE

The wise men having in charge the formation of LAWS.

our Confederation, tried to satisfy this respectable Idington J.
feeling by inserting the power given the legislatures -

relative to the solemnization of marriage. It fitted in
with the past and no jar was given to the state or to
the feelings of any one.

But after all, what does it amount to in law ? The
substantial part of the whole field or subject-matter
was assigned to the Dominion. And, before going
further, let us examine the language so assigning it
in section 91 of the "British North America Act."

Parliament is

to make laws for the peace, order and good government of Canada,
in relation to all matters not coming within the classes of subjects
by this Act assigned exclusively to the Legislatures of the provinces;
* * * it is hereby declared that (notwithstanding anything in this
Act) the exclusive legislative authority of the Parliament of Can-
ada extends to all matters coming within the classes of subjects
next hereinafter enumerated.

Could language more comprehensive be used to
give efficiency to the power over the subjects of
"marriage and divorce" which are amongst those
so enumerated ? And when heed is given to the
words "notwithstanding anything in this Act" can
there be any doubt that, if a provincial legislature
either refused or failed to furnish adequate means of
solemnizing any marriage between those Parliament
had declared capable of marriage, and of whom in
such case it had declared that by their consent they
were to be held as married to all intents and pur-

poses, they must be in law by virtue thereof held to
be married ? Can there be any doubt in such a case
that Parliament would be the only power which
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1912 could, by direct enactment or by decree of any divorce

IN RE court it had constituted, dissolve such a union as
MARRIAGE might have been formed by virtue of such legislation?

Idington . Or can there be any doubt of the competency Of Par-

liament to invoke its exclusive power over the crim-
inal law and to declare that any one so married should
on marrying during the life of the other party there-
to, unless the tie were dissolved by Parliament or by
a divorce court of its creation, be guilty of bigamy ?
Or can there be any doubt that all the laws that Par-
liament has enacted or may enact relative to the crime
of failing to support a wife or child, would be applic-
able in such a case ?

The word "marriage" is not, as I conceive its use
in this Act, to be interpreted as only such form of
marriage as the laws of England had deemed mar-
riage, or part of this country at the time of Confedera-
tion had deemed such.

It is to be taken for the measuring of the power,
in the widest sense that the word can have a meaning
in any civilized country, including, for example, the
widest sense in which any one of the court engaged in
resolving the case of The Queen v. Millis(1), would
have held it to mean; or, for example, in the sense
that so long prevailed over Western Europe and up
to recent years in Scotland; in short, consensual mar-
riage of any kind.

In Beamish v. Beamish(2), it was suggested, at
page 353, that the ruling in The Queen v. Millis(1)
had not been held to extend to the colonies and is sup-
posed to be left open. And see the case of McLean v.
Gristall(3), there cited, but not in our library. No

(1) 10 Cl. & F.534. (2) 9 H.L. Cas. 274.
(3) Perry Oriental Cases, 75.
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may be open to argue that such holding as in the IN RE
Millis (ase(1) is not, and that the holding by Sir MA.GE

William Scott in Dalrymple v. Dalrym ple(2), is law . J

in Canada unless where declared otherwise. See also
Lightbody v. West et al.(3). Parliament in such case
may not need to regard solemnization as necessary to
constitute marriage. It is, however, not necessary to,
and, in absence of argument directed thereto, I can-
not press that point further than suggestion.

Even if the Millis Case(1) is law here, it would, I
conceive, be quite competent for Parliament to enact
according to the exigencies of each case. It might
either enact that a consensual marriage, as indi-

cated above, of such persons as it declared eligible,
,should be held valid, in cases of the default of the
legislature of any province to provide for all those
therein found eligible to intermarry, such suitable
mode or modes of solemnization of marriage as would

adequately enable them to be married; and it might
also alternatively enact ithat such persons so con-
senting, pursuant to its authority, should be held to

be married, upon their conformity with any one of
such existing forms of solemnization of marriage
as a local legislature might have, by any competent

Act required, or might thereafter so require, or by
such mode of civil marriage as it might provide.

It might also, if necessary, provide for cases of

intermarriage in the cases of parties domiciled in dif-

ferent provinces.

On this head of the conditional legislation by Par-

(1) 10 Cl. & F. 534. (2) 2 1agg. Cons. R. 54.

(3) (1902) 87 L.T. 138, at p. 141.
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1912 liament, see the case of The Attorney-General for On-
IN RE tario v. The Attorney-General for the Dominion(1),

MARRIAGE
LAWS. and especially at 369, and Cooley on Constitutional

Idington J. Limitations, pp. 164 and 165, and notes thereto. I see
- strong arguments against the assumption by Parlia-

ment of dispensing with local forms of solemnization
so long as reasonably provided within what I have
no doubt was the original purpose.

There is not, I conceive, any difficulty in working
out harmoniously the seemingly conflicting provisions
so that the purpose thereof, to which I have adverted
above, may meet the views and proper feelings of all,
so long as the aspirations of free men are respected
and not sought to be controlled by some power or
authority free people are entitled to disregard.

I am not implying that there must of necessity be'
either in Parliament conditional legislation or con-
current legislation therein and in the legislatures.
For I have no doubt that in the case of a conflict be-
tween the two powers, brought about by any legisla-
ture engrafting upon its form of solemnization some-
thing in the nature of an impediment or right to dis-
solve the tie of marriage believed by those concerned
to have been constituted, that the power of Parlia-
ment should be held to be paramount on this subject
of the complete constitution of the legal status of
husband and wife.

To hold otherwise, would be to give to the power
naming a mere form, the power to swallow up the
substantial power given over the whole field. Indeed,
that was the attitude in argument to such an extent
that it seemed to be thought that to give it validity

(1) [18961 A.C. 348.
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marriage must have a provincial form observed and 1912

that if the legislature of a province saw fit to attach IN RE

any such condition as it chose to any form of solemni- MARMAGE

zation it provided it could thereby debar those refus- Idrt J

ing to comply therewith, from marrying even if such
conformity involved the impossible thing of a man
honestly professing a faith he had not. It is idle to
say that case has not arisen, for it is the very case
that elaborate argument in effect says has arisen;
indeed, is the root of the whole matter in controversy.

I need not dwell upon the desirability of precau-
tions being taken against secret marriages or the case
of those under parental or other guardianship com-
mitting youthful folly. I need not elaborate the ques-
tion of clandestinity. But when we find clandestinity
has been given a definition which implies that those
once baptized in a certain church must conform to
the marriage ceremony of that church and all the
regulations thereof, as conditions to be observed pre-
ceding the ceremony, or remain unmarried, or if
marrying elsewhere, that then such marriage carries
in it by virtue of clandestinity an impediment invali-
dating it, I submit that is ultra vires any provincial
legislature to enact.

I am glad to say I have found that Quebec never
did legislate in any such way or attempt any such
things.

But the claim has been made and seems to have
been maintained in some cases. Whatever may be the
law as to these cases under past legislation, they can
be no longer valid once Parliament takes possession
of the field assigned to it by the "British North
America Act," respecting marriage and divorce.

Once it has exhaustively dealt with the power as-
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1912 signed to it, then it will be clearly incompetent for
IN RE any local legislature to do more than provide for or

MARRIAGE
LAWS. require submission to such mode of solemnization, as

Idington J. it sees fit. These modes cannot properly impose any
- religious test which honest men and women cannot

accede to, nor enact any such impediment to marriage,
if Parliament see fit to declare otherwise.

It might as well enact that the solemnization
forms it prescribed were only to apply or be available
in the case of a black-haired man marrying with a
fair-haired woman, or a fair-haired man with a
black-haired maiden.

Another view is presented for which much can
be said. It is this, that while Parliament has the
plenary power which the language of the Act is cap-

able of, and it may be held must mean; yet it may
be well within the power of the legislature to enact
any reasonable mode of solemnization to be observed
before the consummation of the marriage and add for
default thereof such reasonable sanction in the way
of penalties as may be calculated to induce the due
observance thereof.

Thus effect is given to all the language used and
probably the full effect intended.

It has been assumed such legislative power over
solemnization implies of necessity control of all mar-
riage licenses and, indeed, all that precedes and leads
to the solemnization. I cannot agree in this. I think
it is quite competent for Parliament to provide and
insist upon a Dominion license for such cases as it
enables a solemnization to be provided for by a pro-
vincial legislature, or such other cases as it may con-
stitute a marriage by way of a marriage by consent;
not only the idle form that the license has too often
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become, but one designed to secure compliance with 1912

such set of rules for determining and declaring who, IN BE

in the judgment of Parliament, can marry, and who A .GE

must not. Parliament alone has the power to deter- Idintn J.

mine all questions relevant thereto, and can debar
any provincial license from having any effect unless
and until the conditions precedent which Parliament
has enacted have been found to have been satisfied or
complied with.

Once these Parliamentary conditions have been
fulfilled, the province can impose no prohibitive bar-
rier under pretext of providing for solemnization. I
do not say that a license required by a province
merely as a preliminary to solemnization, would be,
as, of course, ultra vires a provincial legislature. I
need not follow that subject further. I desire only to
indicate wherein the assumption heretofore made re-
lative to the question of marriage license as neces-
sarily part of the "solemnization of marriage" within
the "British North America Act" leads to error, in-
deed is, I submit, a misconception involving or re-
sulting from confusion of thought.

In itself, I see nothing of material consequence. I
do see, however, that a sanction is sought therein for
what seems unwarranted ground taken to give a
vitality to the doctrine of clanjdestinity and thereby
constitute it a matter of undue importance and, in-
deed, an impediment.

By using in argument the accidental application
thereof in the Code, counsel seemed to think it might
by this means be imported into the interpretation to
be given the Act I am now dealing with. We must, if
we would clearly apprehend these provisions of the
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1912 "British North America Act," lay aside the Code for

IN BE a moment.
MARRIAGE

LAws. I think no foundation should be laid by an exten-

Idington J. sion of the minor one of the supposed conflicting
claims to create future mischief or make a source of
grievance where none should exist. The utmost pub-
licity can be secured by either Parliament or legis-
lature without the local legislature or those resting
on its authority creating an impediment and consti-

tuting a divorce court to try the question of that

impediment.

It seems to me all such things as impediments of

any kind and consequence thereof including the judi-
cial power to pass thereon must rest in and be dealt
with by the power of Parliament. A clear percep-
tion being had of what solemnization of marriage

means, and I -think it means no more, no less, than it
really is, and the rest is clear and the respective
spheres of legislative action are then made clear.

If the bill in question were made to cover the
whole ground I have indicated as within the power of

Parliament, it would assuredly enable people, so long

as otherwise eligible, to marry though now possibly by
local legal conditions unable to do so. It could be

made thereby clear that, notwithstanding any differ-

ences in the religious faith of those so marrying and
without regard to the religion of the person perform-

ing the ceremony they must be held as married.

If the bill in question, as it stands, can be read in

any of its parts so as to fall within this power
which I have indicated Parliament possesses then

such part may be held competent for Parliament to

enact.
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I need not repeat my difficulties in the way of find- 1912

ing such part. IN RE
MARRIAGE

I assume, however, from the whole submission of LAWS.

the questions before us, that the root of the trouble Idington J.

is to be found in the religion of the parties to be mar-
ried and the religion of the officer who may be ap-
pointed to perform a marriage ceremony differing
from those to be married.

I have no hesitation in answering that Parliament
can so effectively deal with the matter that there can
be no difficulty in Roman Catholics marrying each
other or a Roman Catholic and a Protestant mar-
rying each other without resorting to a priest of the
Roman Catholic church, appointed by it for the pur-
poses of the marriage service or ceremony, to per-
form the ceremony of marriage; and hence can re-
move or dispense with any condition of things, by rea-
son of religion, that may be now supposed in law to
debar such marriages. It cannot, however, impose on
the clergy of that or of any other church against the
will of the church the duty of performing such
ceremony.

I apprehend that this answers substantially what
questions one and two are in truth aimed at.

I have already indicated how I think the retrospec-
tive part of the bill should be dealt with. I may add
that in the judgment in The Attorney-General for On-
tario v. The Attorney-General for the Dominion(1),
it is stated by Lord Watson that the Dominion Par-
liament's enactments, so far as within its competency,
must override Provincial legislation, but that Parlia-
ment has no authority conferred upon it to repeal

(1) [1896] A.C. 34S, at p. 366.
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IN RE effected by a repugnancy between its provisions and

MARRIAGE
LAws. the enactments of the Dominion.

Idington J. On this principle the court pronounced -therein
against the authority of Parliament to repeal, by the
"Canada Temperance Act of 1886," the old Provincial
Act of 1864, and proceeded to lay down in express
terms the limits of authority in this regard as follows:

It appears to their Lordships, that neither the Parliament of
Canada nor the provincial Legislatures have authority to repeal
statutes which they could not directly enact.

I am not clear that this part of the bill does not
infringe in principle on what is thus laid down, and
must be observed in legislating.

I have assumed that though question three is put
alternatively I am not entitled to take it for granted
that my personal view as to question two will ulti-
mately prevail. Until it does, I presume I am expect-
ed to answer the third question and have accoidingly
done so.

I may be permitted to point out that the condition
of the law as existent in any province in relation to
these questions of marriage and divorce continues
until changed by a competent authority. But it has
never, since the "British North America Act" came
in force, been competent for any local legislature to
change any of these things falling within the subject
matter of marriage and divorce.

I may also be permitted to point out that divorce
in said Act means and must cover every matter of suib-
stance or form that the word implies and is not, in
my humble opinion, to be confined to the ordinary
divorce bills passed by Parliament.
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As to the objections strongly pressed by counsel for 1012

Quebec that we should not answer the second ques- IN RE
M1ARRIAGE

tion, I may observe that incidentally to dealing with LAWS.

the like questions in a recent reference I assumed Idington J.
that private rights might be touched and urged all I
could in the same direction as counsel do now argue
as ground of refusal to answer. The Judicial Com-
mittee's judgment indicates such objections were
hardly worthy of notice. If I understand their Lord-
ships aright, the statute creates this court pro tan to
an advisory board. They suggest the answers need
not bind. But, I respectfully submit, we and the
other colonial courts have been told more than once
that their Lordships' judgments bind us at least and
we follow them. Hence their judgment in this case
must bind us and all colonial courts, notwithstand-
ing the large powers of self government, the judg-
ment informs us Canada is possessed of.

I admit this case involves in a two-fold way what
I had conceived to be the vicious principle of inter-
rogating judges.

It involves, I respectfully submit, the sweeping
aside of the modern constitutional doctrine of separ-
ating the judicial, legislative and executive functions
of government and I fear imperils private rights in
a way that seems to deprive those concerned of trial
by due process of law.

The answer is the statute is held by the court
above as binding us, and I respectfully submit in
such case the duty is clear and I have tried to dis-
charge it, feebly it may be, but as well as I know how.
I find no power given therein to remonstrate. I am
not, as a Privy Councillor possibly is, entitled by con-
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IN RE only the limits of a statute to define my duty once

MARRIAGE
LAWS. the statute is held as it has been not to be ultra vires

Idington j. and to be operative despite the indirect results likely
- to bear on private rights.

The ultimate consequences of this grave change
in our mode or form of government the men of later
times alone can accurately comprehend and deal
with. I fear Quebec is late.

My answers, therefore, are as follows:-
As to the first question; it is an impossible bill as

it stands.
If I must answer categorically, then I say as fol-

lows:-
The retrospective part would be good as part of

a scheme for concurrent legislation by Parliament
and Legislatures confirming past marriages which
probably neither can effectively do.

The prospective part, so far as possible to make
it an effective prohibition of religious tests may be
good, but doubtful, and the probable purpose can be
reached by a better bill.

As to the second question, I answer "No."
As to the third question, sub-section (a) I answer

yes, to be concurred in by the respective legislatures
of provinces concerned; and to sub-section (b) I
answer yes, if and when a province fails to provide
adequate means of solemnization.

DUFF J.-The first and third questions must, in my
opinion, be answered in the negative. I agree gener-
ally with the reasons given by my brother Davies in

support of this view, but I desire to add two obser-
vations. First, I should not wish to express any opin-
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ion upon the question of what observances in point 1912

of form were necessary or sufficient to constitute a IN RE

valid marriage in the provinces other than Que- MARRIAGE
LAWS.

bec at the date of the passing of the "British North -zn Duff J.
America Act." The point has not been discussed and
in the absence of argument I do not feel qualified to
deal with it in a satisfactory manner. Secondly, the
doctrine of necessarily incidental powers has never
been defined with precision. I do not think it has
reached that point of development at which it is
safe or wise to attempt to formulate it defini-
tively; and it ought, I think, to be applied only
with great caution. It can have no possible ap-
plication to the question before us. The union
effected by the "British North America Act" was the
result of a compact among the colonies thereby
brought together. The Act itself, in the first two
paragraphs of the preamble, expressly recognizes the
federal character of the union to be created. With
respect to legislative powers, some of the powers pos-
sessed by the provinces so united by the Act were
assigned to the Dominion, others were specially re-
served to the provinces themselves and in Lord Wat-
son's well-known words "in so far as regards those
matters which by section 92 are specially reserved
for provincial legislation, the legislation of each
province continues to be free from the control of the
Dominion and as supreme as it was before the pass-
ing of the Act." Liquidators of the Maritime Bank of
Canada v. The Reccicer-General of New Brunswick

(1) .
It has been found in applying the Act that the

(1) [1892] A.C. 437.
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1912 fields of legislative jurisdiction in some cases over-
IN RE lap. In such cases, either authority may legislate

MkARRIAGE
LAWS. and when conflict occurs in the common territory it

DunffJ. is settled that the Dominion legislation must prevail.
- But outside any such common domain, each has ex-

clusive dominion over the field assigned to it; and the
failure of a province to legislate, however capricious
or unreasonable its conduct may appear, affords no
ground or excuse for the invasion by the Dominion
of a sphere which is wholly witheld from its juris-
diction. The remedy in such a case does not lie by
way of appeal to the Dominion Parliament but rests
with the body that in the last resort exercises the
political sovereignty of the province itself. The special
provisions of sections 93, as Mr. Smith observed, only
bring into relief the rigour of the general rule.

Legislation in terms of the proposed bill and any
legislation on lines suggested in the third question
would, in my judgment, be legislation on the very sub-
ject of "Solemnization of Marriage" which, by sec-
tion 92, is withdrawn from the general subject of
marriage and assigned to the provinces exclusively,
and such legislation consequently would be ultra
vires of Parliament.

As to Question 2, which reads as follows:-

2. Does the law of the Province of Quebec render null and void
unless contracted before a Roman Catholic priest, a marriage that
would otherwise be legally binding, which takes place in such
p-r)vince?

(a) between persons who are both Roman Catholics, or

(b) between persons one of whom, only, is a Roman Catholic.

Both branches of this question must, in my opin-
ion, be answered in the negative. The question is
whether, in the cases mentioned, or either of them,
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the requirements of the law in respect of all other 1912

matters being duly observed, Catholic priests alone IN RE
MARRIAGE

are competent to celebrate marriage. The central LAws.

provisions of the Civil Code relating to this subject Duff J.
are found in articles 128 and 129. The first of these -

requires that marriage shall be solemnized openly,
and by a competent officer recognized by law.

Article 129 is in the following words:-

129. All priests, rectors, ministers and other officers, authorized
by law to keep registers of acts of Civil Status, are competent to
solemnize marriage.

But none of the officers thus authorized can be compelled to
solemnize a marriage to which any impediment exists according to
the doctrine and belief of his religion and the discipline of the
church to which he belongs.

By chapter 20 of the Consolidated Statutes of
Lower Canada, 1860, which was in force at the time
the Code became law, the priests and ministers of the
Protestant churches or congregations mentioned in

sections 16 and 17 of the Act were authorized to keep
registers of acts of Civil Status, that is to say, of bap-

tisms, marriages and burials. By the express terms
of article 129, therefore, all such priests and minis-

ters are, in respect of the solemnization of marriage,
competent officers "recognized by law" within the
meaning of article 128. In the case of marriages by
the Roman Catholic clergy the marriage must in the

absence of a dispensation by the proper authority,
be preceded by the publication of banus as required
by articles 57, 58 and 130. Protestant ministers are,
however, authorized by the provisions of articles 59
and 59(a) to solemnize marriage in the absence of
banns, where the parties "have obtained and pro-
duce" a marriage license under the hand and seal of

the Lieutenant-Governor. It is my opinion that ex-
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1912 cept in cases in which there is some specific statutory
IN RE restriction, a Protestant minister, competent to cele-

MARRIAGE
LAWS. brate marriage by reason of being authorized to keep

Duff J. a register of acts of civil status has, when acting
pursuant to such a license, authority to solemnize
matrimony between any two persons lawfully cap-
able of contracting marriage together, and that his
authority is not in any way restricted by reason of the
religious faith or the ecclesiastical affiliations of such
persons.

Mr. Mignault's first and principal contention is a
general one and it is this: although, he says, accord-
ino to the words of article 129 read literally, such a
minister is competent to celebrate marriage between
any two parties capable under the law of entering
into that relation with one another, nevertheless,
reading that article in connection with other pro-
visions of the Code dealing with the subject and by the
light of the history of the law, it must be construed
as conferring only a limited authority; and that
authority so limited is to solemnize marriage between
persons who are, or one of whom is, a member of the
communion to which the officiating minister belongs
and domiciled in the parish of which he is in charge
wh'ere that communion has connected with it a paro-
chial system, or between persons who are or one of
whom is a member of the communion and of the con-
gregation to which he ministers where there is no such
system.

According to this view, a Presbyterian clergyman
is incompetent to marry two unbelievers or two Ang-
licans; and the view it is admitted if accepted must
necessarily involve the conclusion that the law of
Quebec makes no provision for the marriage of per-
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sons who are not connected with any of the religious 1912

persuasions whose ministers are specifically author- IN RE
MARRIAGE

ized by a statute to keep registers of acts of Civil LAWS.

Status. One cannot, of course, bring oneself to ue J.

adopt a construction having such consequences with-
out examining very critically the reasoning upon
which it is based; and it may be observed that we
are asked, in adopting it, to refuse to give effect to
the words of the articles quoted according to their
ordinary meaning, and to arrive at this most extra-
ordinary result by discovering in the law a restric-

tion which the authors of it have left unexpressed.

The main argument by which this interpretation is

supported, nuay be stated in this way. It is said

that according to the law in force at the time the

Civil Code came into effect the jurisdiction of priests
and ministers in respect of the solemnization of mar-
riage was limited to persons who were members or
one of whom was a member of their respective
churches and congregations. It is argued that on
this subject of marriage the provisions of the Code
were intended to be declaratory of the law as it then

existed and that it is only by construing it in the

manner now proposed that full effect can be given

to its various provisions on this subject.

A brief reference to the history of the law upon

the points in controversy is therefore necessary.

The provisions of the law relating to the solemn-

ization of marriage in force in Quebec, at the (late of

the cession (1763) in so far as we are concerned

with them are stated by Pothier (Bugnet's Edition)

6th vol., articles 319, 354 to 360. It was essential to

the validity of a marriage that it should be celebrated

26

401



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 "in facie ecclesiaw" and, in the absence of a dispen-
IN RE sation, only after the publication of banns; and the

MARRIAGE
LAWS. general rule was that the ceremony must be performed

Duff J. by the "proper cure" of the parties; that is to
- say, by the cur6 of the parish in which one of the

parties was domiciled. It was, however, competent
to the bishop, or to a cur6 acting with the permission
of the bishop or with the permission of the "proper
cur6" of the parties, to perform the ceremony. The
law further required the officiating priest to record
in an official register a statement of the particulars
of each marriage solemnized by him, which was sign-
ed by him, by the parties to the marriage, and by at
least two witnesses of the ceremony. Under the
French Rgime the public exercise of the Protestant
religion was not tolerated by the law of Canada, and,
consequently, the cur6 within the meaning of this
law was necessarily a Roman Catholic priest. The
change of sovereignty, which took place in 1763,
naturally brought in its train substantial modifica-
tions. The conquest was followed by the influx of a
considerable Protestant population, coming in part
from the United Kingdom and in part from the Brit-
ish colonies to the south. Steps were immediately
taken by the Imperial Government (as appears from
the Instructions to Governors in 1763, 1768, 1775,
and 1786; see Shortt and Doughty, pp. 139, 140, 141,
217, 218, 425-427, 556-559) for the introduction of a
beneficed Protestant clergy under the patronage of
the Crown and subject to the ecclesiastical jurisdic-
tion of the Bishop of London; and later under the
sanction of the "Quebec Act," 1774, and the "Consti-
tutional Act," 1791, and other Imperial legislation,
provision was made for their support out of the pub-
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lic funds of the colony. It was from the outset as- 1912

sumed that these clergy were competent to solemn- IN RE

ize marriage, and it is admitted that from the first, ARRIAGE

marriages were in fact solemnized by them. No ex- Duf J.
press statutory authority in this behalf was confer- -

red upon the clergymen of the Church of England
until 1861; but during the century which had then
elapsed since the conquest, various Acts of the Cana-
dian legislatures had conferred authority to cele-
brate marriage upon the ministers of other Protest-
ant denominations, and these and other statutes
shew that the competency of the Anglican clergy in
this respect had always been assumed by the legisla-
tive authorities; and there can be, I think, no
possible question (apart altogether from the impli-
cations arising from the change in the sovereignty
itself) that a grant of such authority was involved in
the provisions to which I have referred, which are
found first in the royal instructions to the gov-
ernors, and afterwards in the Imperial legislation.

From the date of the cession down to the passing
of the Quebec Act in 1774, "such laws were in force"
(to use the words of Baron Parke, speaking for the
Judicial Committee in Beaumont v. Barrett(1)), "as
the King, by 'his supreme authority, may choose
to direct," subject always, of course, to the pro-
visions of the Treaty of Paris, which the King
had no constitutional authority to violate. Chitty,
Prerogatives, p. 29. There seems to be no reason to
doubt that an effective "direction" in this regard might
be given, by commission or by instructions under the
King's sign manual, as well as by order-in-council:

(1) 1 M 0oo. P.C. 59, at p. 75.

261/2
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Ca1meron v. Kytc(1). The Instructions which accom-
IN RE panied General 1urray's Commission contain a suffi-

MARRIAGE
LAWS. cient declaration that the royal supremacy in matters

DuffJ. ecclesiastical extends to Quebec, and this necessarily
- involved such alterations in the existing law as might

be required to confer on the clergyman appointed to
benefices under the authority of the Crown the juris-
(liction to solemnize marriages. This jurisdiction was
confirmed by the "Quebec Act" which expressly recog-
nizes the royal supremacy as declared by 1 Elizabeth
ch. 1.

The contention made by Mr. _Mignault is that all
grants of authority to marry, made since the cession,
whether by express statutory enactment or other-
wise, were subject to the condition that one at least
of the intended consorts should be a member of the
communion and congregation of the minister per-
forming the ceremony. Whether the competence of
these ministers in this regard was so limited is alto-
gether a question of the intention of the law making
competence. I think there is overwhelming evidence
against the existence of an intention so to limit their
authority except in those few cases (I think there is
only one) in which the restriction is expressly de-
clared.

First, as to the Church of England. In the In-
structions to the Governors already referred to, we
find repeatedly expressed intentions with regard to
the status of the Anglican Church in Canada and with
regard to cognate matters, which appear to be in-
compatible with the view that at that time any idea
was entertained of placing any restriction upon the

(1) 3 Knapp 332, at p. 346.
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jurisdiction of its clergymen in respect of the cele- 1912

bration of marriage. (See Shortt and Doughty a.t the I1 RE
. MARRIAGE

pages already referred to.) In 1795, an Act was LAWS.

passed (35 Geo. III. ch. 4) requiring the Protestant Duff J.

clergy in charge of parishes, churches and congre-
gations to register in official registers to be kept by
them "all baptisms, marriages and burials as soon
as the same shall have been by them performed."
(Section 1). There is in this statute no express de-
claration touching the legal competency to celebrate
matrimony of the clergy to whom the Act was in-
tended to apply; their competency in that respect is
assumed. There can be no doubt that the Act applied
to all clergymen of the Church of England in charge
of parishes, churches and congregations; and what is
noteworthy for our present purpose is that the Act
contains no hint of any limitation upon the authority
of the ministers affected by it in respect of the classes
of persons who might contract marriage under

their ministry. The language of the Act of 1860, ch.
20, Consolidated Statutes of Lower Canada, sec-
tion 16, is absolutely unqualified.

All regularly ordained priests and ministers of either of the said
churches

(meaning churches and congregations in communion

with the United Church of England and Ireland or
with the Church of Scotland)

have had and shall have authority validly to solemnize marriage in
Lower Canada.

The case of the Church of Scotland is equally clear.
An Act passed in 1827, 7 Geo. IV. ch. 2, enacts

that all marriages which have heretofore been or shall hereafter he

celebrated by ministers or clergymen of or in communion with the
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1912 Church of Scotland, have been and shall he held to be legal and
valid to all intents and purposes whatsoever;

IN RE
MARRIAGE

LAWS. and this sweeping declaration is in substance re-

Duff'). peated in the provision above quoted from the
Act of 1860. With respect to other Protestant
denominations, a series of statutes was passed dur-
ing the period that elapsed between 1829 and 1861,
authorizing the ministers of various denominations
and communions in charge of churches or congrega-
tions to keep registers of baptisms, marriages and
burials. In some cases, the authority to solemnize
marriage is given expressly; in others, it is given by
implication. In one case only, in the Act relating to
the Society of Friends, the enabling provisions of the
Act are limited in their application to marriages be-
tween persons one of whom is a member of the com-
munion according to whose usages the ceremony is
to be performed. An intention to create a similar
restriction is indicated, although not very clearly ex-
pressed, in the Act of 9 & 10 Edw. IV. ch. 75, which
relates to persons who profess the Jewish religion.
There may be, although our attention has not been
called to them, other special cases in which similar
restrictions are imposed by special statutes. The ex-
istence of such isolated instances is not material to
my present purpose, which is to point out that the
legislative enactments dealing with this subject of
solemnization of marriage by Protestant clergymen
and ministers, before the Code came into force, are
expressed in such terms as to negative the theory
that, as a rule, the authority of such clergymen and
ministers in respect of that subject was intended to
be or was regarded as affected by any restriction such
as that now contended for.

406



VOL. XLVI.] SUPREME COURT OF CANADA.

The alteration effected in the law of marriage, as 1912

it stood at the time of the cession, by this recogni- IN RE
MARRIAGE

tion of the competence of all Protestant ministers to LAWS.

celebrate marriages was fundamental. The law in Duff J.

force under the French Regime pre-supposed two -

things; a single church in union with the State, and a
complete, or at all events, a very extensive parochial
system. Given these two things, the application of
the law was simple and certain; but to marriages
celebrated by the ministers of Protestant denomina-
tions, having no parochial organization connected
with them, some important requirements of that law
became impossible of application. The rule, for ex-
ample, which in effect limited the jurisdiction of the
cur6 of a given parish to the solemnization of marri-
age between persons, one of whom was domiciled
within his parish, is a rule which utterly fails of ap-
plication to the matrimonial jurisdiction of the min-
ister of a Protestant church or congregation whose
jurisdiction in that behalf has no relation whatsoever
to a defined territory or to the connection of the
parties with his particular faith or communion.

The theory of the older law, namely, that there is
one cure who, for the purposes of celebrating marri-
age, is the "proper cur6" of the parties (or at most
two, one of whom is their "proper cur6") necessarily
falls to the ground where marriages by such an offi-
cer are in question. For this reason, I am unable to
agree with 31r. Mignault's argument that article 63
of the Civil Code, read together with the provisions
of the law relating to oppositions, requires us to hold
that the law of Quebec, as it stands to-day, is framed
upon the assumption that, with regard to any two in-
tended consorts about to be married in that province,

407



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 there is one person who is solely qualified, or a fixed,
IN RE limited and ascertained number of persons who are

MARRIAGE exclusively qualified, to celebrate marriage between
LAWS.

u J them. So to hold would, in my judgment, be tanta-
Duff J.

mount to disregarding the course of legislation on this
subject during the century succeeding the conquest.

This view of the powers of the Protestant clergy
derived from these various sources is confirmed by
the law and practice relating to marriage licenses. It
is not disputed that the practice of solemnizing mar-

riages without the publication of banns, and in dis-
regard of any supposed requirement that marriage
should be celebrated in faicie colcsite, under the auth-

ority of a license granted by the Crown, became at an
early date a general practice among Protestant miin-
isters. Prior to the year 1871 there appears to have

been no statutory enactment expressly authorizing

the granting of such licenses in Quebec; the granting
of them was considered to be a proper exercise of the

royal prerogative and the practice received statutory

recognition in various enactments,-for example, 35

Geo. III. ch. 4, sec. 4 (which was reproduced in the
Consolidated Statutes of Lower Canada, 1860, ch. 20,
see. 6) and article 59 of the Civil Code. Provision was
made by ch. 4 of the Consolidated Statutes of Lower
Canada, 1860, sec. 1, for the application of the fund
derived front these licenses in liquidation of the "Rebel-
lion Losses" debentures, and no doubt appears to have

been entertained at any time as to the validity of them
or as to their sufficiency in point of law to legitimize

marriages solemnized with publication of banns at
any time or place when acted upon by a Protestant
minister in charge of a church or congregation of any

of the various communions where ministers were in-
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vested with a general authority to keep registers of 1912

acts of Civil Status. IN RE
MARRIAGE

This view is clearly correct. At common law auth- L -ws.

ority in respect of marriage licenses was vested in the Duff J.

King as an incident of the royal supremacy in mat-

ters ecclesiastical.

Such licenses, of course, were not confined to dis-

pensations from the publication of banns. Licenses

were grauted for the solemnization of marriage at

any convenient time and place, (HIalsbury, Laws of

England, "Ecclesiastical Law," par 1388, note (h)
and dispensationfrom observance of the requirenient

that the marriage should take place in facic ecclesire

was one of the normal objects of a marriage license.

The statute of Henry VIII. (25 Ien. VIII. ch. 21),
vested a right to grant such dispensations in the Arch-

bishop of Canterbury, but the statute left the Royal

Prerogative unimpaired. Chitty, Prerogatives, p. 53.

The effect of the (oumission and Instructions to the

Governors of Quebec between the Treaty of Paris and

the "Quebec Act" was, to vest in the Governors the legal

authority and possibly even the sole legal authority,
(see paragraph 32, Instructions 7th Dec. 1763), to

exercise this dispensing power iii the colony. The ex-

isting law of Quebec was to that extent amended

through the exercise of the legislative authority of the

Crown as evidenced by the Royal Instructions. The

Quebec Act, in recognizing the royal supremacy, recog-

uized the existence of this incident of the Prerogative

as part of the law of Quebec, and licenses for the solem-

nization of marriage without banns, and at any time

and place, continued to be issued under the authority

of the Governor in professed exercise of the Prerog-

ative down to the enactment of the Civil Code in 1866.
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1912 In granting these licenses the Governors acted under
IN RE the authority of these Instructions. (Paragraph 37

MARRIAGE
LAWS. of the "Instructions to Governor Murray" of 7th

Duff J. December, 1763, is the typical provision.) The fol-
- lowing interesting observations are taken from an

article by the late Mr. Justice Girouard in 3 Revue
Critique, p. 282:-

La licence n'est pas seulement une dispense de la publication des
bans; c'est encore un ordre, un deret h tout ministre protestant de
marier les parties qui y sont d6signees, sans bans, it l'endroit et
it l'heure qu'il leur plaira, pourvu qu'il n'y ait pas d'empachement.
Jusqu'.1 ces derniores annies, elle 6manait uniquement du Bureau des
Prerogatives, Prerogative Office, au nom du Gouverneur-G6ndral du
Canada, et elle 6tait exp6dide par des agents, repandus dans toutes
les parties du pays, qui signaient comme Deputy-Governors. Dans la
pratique, ces licences 6taient sign6es en blanc par le dputd gou verneur,
et remises il une foule de gens qui les remplissaient et les vendaient.
En voici la formule textuelle:-

"To any Protestant minister of the Gospel. - Whereas there is a
mutual purpose of marriage between for which they have
desired my license and given bond, upon condition that there is no
lawful let or impediment, pre-contract, affinity or consanguinity, to
hinder their being joined in the holy bonds of matrimony; these are
therefore to authorize and empower you to join the said -

in the holy bonds of matrimony, and them to pronounce man and

wife."
Avant le code, il n'y avait aucune loi d ins le pays qui autorisait

I'6mission de ces licences; ndanmoins, le droit n'en a jamais td ni6
it la couronne, dont iI est, paralt-il, une des prdrogatives; et c'est

parce qu'il est un droit de pr6rogative royale qu'il existe dans cc
pays, sans y avoir td introduit par une 14gislation sp6ciale.

In 1871 an Act was passed by the Legislature of

Quebec (now reproduced in articles 1494 to 1499 of

the Revised Statutes of Quebec (1909)), providing
that such licenses should be furnished to all persons

requiring them who should previously have given a
bond in the form prescribed by the statute. The bond
is conditioned upon there being no

lawful let or impediment, pre-contract, affinity or consanguinity, to

hinder their being joined in Holy Matrimony and afterwards their

living together as man and wife.



VOL. XLVI.] SUPREME COURT' OF CANADA.

In other words, all parties capable of intermarrying 1912

are entitled to obtain a license authorizing the marri- IN RE

age of them by any competent Protestant minister MARRIAGE

without reference to the place of residence or the reli- Duff J.
gious creed of either of them. This seems hardly con-
sistent with the view that, as a rule, the competence of
Protestant ministers in respect of the solemnization of
marriage is subject to restrictions with reference
either to the domicile or to the religious faith of the
parties; and, of course, the practice established by this
system of granting marriage licenses to all persons
competent to intermarry was, and was intended to be,
utterly subversive not merely of the letter, but of the
principle of the older law by which, as a rule, marriage
must be celebrated, in facie ecclesicc, and by the in-
cumbent of the parish of one of the parties.

I think, therefore, that the proposed construc-
tion of article 129 cannot be supported. It was freely
admitted by Mr. M1ignault (and with him I agree)
that assuming his construction of that article to be
rejected, an affirmative answer to this question if
supported at all could only be justified on one of the
two following grounds:-

The first of these grounds is that the effect of arti-
cle 127 is to incapacitate Roman Catholics from con-
tracting a valid marriage in the absence of a Roman
Catholic priest.

That article reads as follows-

127. The other impediments recognized according to the differ-
ent religious persuasions, as resulting from relationship or affinity
or from other causes remain subject to the rules hitherto followed
in the different churches and religious communities.

The right, likewise, of granting dispensations from such im-
pediments appertains as heretofore, to those who have hitherto

enjoyed it.
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1912 It is asserted, and it is not disputed, that in the

IN RE eye of the Roman Catholic Church, clandestinity is
MARRIAGE

LAWS. a impediment; but the question is, is it an impedi-

DuffJ. ment within the meaning of this article? I desire to

- refrain from saying anything as to the effect of the
article upon a marriage affected by an impediment
within the meaning of it. For the purposes of this
opinion, all that it is necessary for me to say is this:
article 127 is grouped with other articles in a chap-
ter which professes to deal with impediments arising
out of some personal disability which incapacitates
two given persons from intermarrying, that is to
say, which disqualifies them from intermarrying
under the ministry of a clergyman who, if it were not

for such disability, would be competent to validly
solemnize matrimony between them. That chapter

is followed by another which deals with a different
subject, namnely, the formalities connected with imarri-
age; and in this latter chapter the qualifications of
those persons who are competent to celebrate marri-
age are dealt with. The impediment that, according

to the discipline of 'the Roman Catholic Church, arises
out of the absence from the ceremony of a priest of
that church is not an impediment arising from in-
capacity in the parties themselves in the sense of the
chapter in which this article occurs; it is, on the other
hand, a matter of the class dealt with in the chapter
following. It is, therefore, a matter which (in accord-
ance with the scheme of classification adopted by the
authors of the Code) would rather fall to be dealt
with in the second than in the first chapter. It ap-
pears, consequently, to be opposed to principle to con-
strue the general phrase "other causes" found in arti-
cle 127 as embracing such an objection as we are con-
sidering.
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This view of article 127 is borne out by a refer- 1912

ence to the passage in the codifiers' report referring IN RE
MARRIAGE

to this article. That passage leaves little doubt upon LAWS.

one's mind that in framing the article the codifiers Duff J.
had no thought of an objection of the kind referred
to in this question. The following is the passage
which is on page 179 of the first report of the Com-
missioners:-

There are, in the collateral line. as resulting from relationship
and afini ty. other impedinents which are not of a general character,
but applicable only to members of churches or religious congrega-
tions. which admit them, a.a forming part of their dogm as or belief;

such is the relationship, in the degree of cousins-german and other
more distant degrees, in which marriage is forbidden, according to
doctrine of the Roman Catholic Church, although not according to
that of Protestant churches.

As that species of impediment could not be governed by general
provisions, it became necessary to leave it subject to the rules
followed up to the present time by the different churches which recog-
nize it.

It wNas ne-essarv, at the same time, to leave to the authorities,
entitled to grant dispensations from such impediments. the power
to do so for the future.

These two objects are provided for by article 11a. which is new.

The last point made by Mr. 31ignault is this:
Roman Catholics, lie says, are in a special position
by reason of the provisions of the Treaty of Paris,
and because of that special position ought to be held
to be excluded from the jurisdiction of Protestant
clergymen in respect of marriage in the absence of
some express provision of the law bringing them
within that jurisdiction. It is said that by the pro-
visions of that treaty a guarantee was given to the
Roman Catholic Church that the exclusive authority
which the clergy of that church enjoyed under the
French r~gime to celebrate marriages between per-
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1912 sons who had been received into its communion should
IN RE be maintained. I cannot agree with this view.
ARRTAGE
LAWs. The Instructions to the Governors to which I have

Duff J. already referred, and other contemporary documents
as well as the "Quebec Act" itself, shew conclusively
that the view taken by those who were charged with
the duty of giving effect to the treaty rights was that
the "liberty" conserved by the treaty, whatever its ex-
tent, was guaranteed to "His Majesty's new subjects"
as individuals; and that there was no undertaking
to maintain the corporate authority and jurisdiction
asserted by the Church as such. These documents
afford a contemporanea expositio which cannot be ig-
nored; and the construction they suggest appears to
accord with the natural reading of the words of the
Treaty of Paris themselves.

Some passages in the documents may perhaps be
usefully quoted. In a letter dated 13th August, 1763,
from Lord Egremont, the Secretary of State, to Mr.
Murray, apprising him of his appointment as Gov-
ernor, the following account is given of the negoti-
ations relating to the 4th article of the Treaty of
Paris:-

For tho' the King has, in the 4th article of the Definitive
Treaty, agreed to grant the Liberty of the Catholick Religion to the
Inhabitants of Canada; and though His Majesty is far from enter-
taining the most distant thou*ht of restraining His new Roman
Catholickc Subjects from professing the Worship of their Religion
according to the Rites of the Romish Church: Yet the conditions,
expressed in the same Article, must always be remembered, viz.: As
far as the Laws of Great Britain permit, which laws prohibit abso-
lutely all Popish Hierarchy in any of the dominions belonging to the
Crown of Great Britain, and can only admit of a Toleration of the
Exercise of that Religion; This matter was clearly understood in the
Negotiation of the Definitive Treaty; the French Ministers pro-

posed to insert the words, comme ci-devant, in order that the Romish
Religion should continue to be exercised in the same manner as
under their Government; and they did not give up the Point, till
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they were plainly told that it would be deceiving them to admit 1912
those Words, for The King had not the Power to tolerate that Reli- '-

IN REgion in any other Manner, than as far as the Laws of Great Britain MARBEAGE
permit. (Shortt and Doughty, p. 123.) LAWS.

The 32nd paragraph of the Instructions, dated Dec. Duff J.
7th, 1763, is in these words:-

You are not to admit any ecclesiastical jurisdiction of the See of
Rome or any other foreign ecclesiastical jurisdiction whatsover.
in the province under your government. (Shortt and Doughty, p.
139.)

This is repeated in the Instructions to Sir Guy
Carleton, in 1768, in paragraph 31, and continued in
the Instructions to the Governors as late at least as
1786, (Shortt and Doughty, p. 217).

The Instructions to Sir Guy Carleton, of 1775, con-
tain more elaborate prohibitions against the exercise
of any ecclesiastical jurisdiction incompatible with
the royal supremacy (which, in the meantime had
been expressly recognized by the "Quebec Act") in
paragraphs 20 and 21. (Shortt and Doughty, pp. 425,
426, 427). The 2nd clause of the first of these para-
graphs is in the following words-

Secondly, That no Episcopal or Vicarial Powers be exercised
within Our said Province by any Person professing the Religion of
the Church of Rome, but such only, as are essentially and indis-
pensably necessary to the free exercise of the Romish Religion; and
in those cases not without a License and Permission from you under
the Seal of Our said Province, for, and during Our Will and Plea-
sure, and under such other limitations and restrictions as may cor-
respond with the spirit and provision of the Act of Parliament, "for
making more effectual provision for the Government of the Province
of Quebec;" And no person whatever is to have holy orders conferred
upon him, or to have the Cure of Souls without a License for that
purpose first had or obtained from you.

And in the 8th clause there is this:-
That such ecclesiasticks as may think fit to enter into the Holy

State of Matrimony shall be released from all penalties to which they
may have been subjected in such cases by any authority of the See
of Rome.
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1912 These cla-uses are reproduced in the Instructions
Is RE to Lord Dorchester, of the year 1786. These provi-

MARRIAGE
LAWS. sions were not the result of inadvertence; they were

DuTff J. passed only after the most careful consideration of all
-- questions of right as well as of policy involved, includ-

ing of course, as of primary importance, the meaning
and effect of the treaty stipulation now relied upon.
The following passage from the Report of Sir Alex-
ander Wedderburn, December 6th, 1772 (see Shortt
and Doughty, pp. 298 and 299), indicates the principles
upon which the Government proceeded in framing the

provisions on this subject in the Quebec Act as well as
the Instructions of January, 1775:-

The religion of Canada is a very important part of its political
constitution. The 4th article of the Treaty of Paris, grants the
liberty of the Catholic religion to the inhabitants of Canada. and
provides that His Britannic MAIjesty should give orders that the
Catholic subjects may profess the worship of their religion according
to the rites of the Romish Church, as far as the laws of England will

permit. This qualification renders the article of so little effect, from
the severity with which (though seldom exerted) the laws of Eng-
land are armed against the exercise of the Romnish religion, that the
Canadian must depend more upon the benignity and the wisdom of
Your Majesty's Government for the protection of his religious rights
than upon the provisions of the treaty, and it may be considered as
an open question what decree of indulgence true policy will permit
to the Catholic subject.

The safety of the State can be the only just motive for imposing
any restraint upcn men on account of their religious tenets. The

principle is just. but it has seldom been justly applied; for experi-
ence demonstrates that the public safety has been often endangered
by those restraints, and there is no instance of any State that has
been overturned by toleration. True policy dictates then that the
inhabitants of Canada should be permitted freely to profess the
worship of their religi6n; and it follows, of course, that the ministers
of that worship should be protected and a maintenance secured for

them.

Beyond this the people of Canada have no claim in regard

to their religion, either upon the justice or the humanity of the

Crown; and every part of the temporal establishment of the church

in Canada, inconsistent with the sovereignty of the King, or the
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political government established in the province may justly be 1912
abolished.

IN RE
The exercise of any ecclesiastical jurisdiction under powers _IARRIAGE

derived from the See of Rome is not only contrary to the positive LAWS.
laws of England but is contrary to the principles of government,
for it is an invasion of the sovereignty of the King, whose supremac Duff J.
must extend ovec all his dominions, nor can His Majesty by any act
divest himself of it.

The point then, to which all regulations on the head of religion
ought to be directed, is to secure the people the exercise of their
worship, and to the Crown a due controul over the clergy.

The first requires that there should be a declaration that all
the subjects in Canada may freely profess their religion without
being disturbed in the exercise of the same, or subject to any
penalties on account thereof, and also that there should be a proper
establishment of parochial clergymen to perform the offices of
religion.

The present situation of the clergy in Canada, is very fortunate
for establishing the power of the Crown over the church. It is
stated, in the reports from your Majesty's officers in Canada, that
very few have a fixed right in their benefices, but that they are
generally kept in a state of dependence, which they dislike, upon the
person who takes upon him to act as bishop, who, to preserve his
own authority, only appoints temporary vicars to officiate in the
severdl benefices.

It would be proper, therefore, to give the parochial clergy a legal
right to their benefices. All presentations either belonging to lay
pastors or to the Crown, and the right in both ought to be immedi-
ately exercised with due regard to the inclinations of the parish-
ioners in the appointment of a priest. The Governor's license should
in every case be the title to the benefice, and the judgment of the
temporal courts the only mode of taking it away. This regulation
would, in the present moment, attach the parochial clergy to the
interests of Government, exclude those of foreign priests, who are
now preferred to the Canadians, and retain the clergy in a proper
dependence on the Crown. It is necessary, in order to keep up a
succession of priests, that there should be some person appointed
whose religious character enables him to confer orders, and also to
give dispensations for marriages; but this function should not extend
to the exercise of a jurisdiction over the people or the clergy; and it
might be no difficult matter to make up to him, for the loss of his
authority, by emoluments held at the pleasure of the Government.

The maintenance of the clergy of Canada was provided for by
the payment of one-thirteenth part of the fruits of the earth in the

27
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1912 name of tythe, and this payment was enforced by the Spiritual
'' Court. It is just that the same provision should continue, and that a

IN RE
MARRIAGE remedy for the recovery of it should be given in the temporal courts;

LAws. but the case may happen that the land-owner is a Protestant, and
it may be doubted whether it would be fit to oblige him to pay

Duff J. tythes to a Catholic priest.

The design was, while allowing the fullest liberty
of worship according to the rites of the Church of
Rome, to preserve scrupulously the Prerogative of the
Sovereign as the head of the Church. This object was
strictly observed in the "Quebec Act." The provisions
contained in the existing Commission and Instruc-
tions were abrogated as from May 1st, 1775, and it
was provided that in all matters of controversy re-
lating to property and civil rights resort should be
had to the 1aws of Canada. But the King's supremacy
in ecclesiastical matters was also expressly declared,
a declaration involving (it may be observed in pass-
ing), this consequence, that in such a matter as mar-
riage in which civil rights under the law of Canada
had their birth in the exercise of ecclesiastical juris-
diction, the King became the fountain of jurisdiction.
This view of the effect of the Act was strictly adhered
to in the framing of the Instructions to Governors
down, at all events, to the date of the "Constitutional
Act." And, indeed, three-quarters of a century after
the conquest (as late as the year 1842), the authority
of the Crown as head of the Church appears to have
been invoked at the instance of the Roman Catholic
Bishop of Montreal in respect of the establishment of
a Roman Catholic Metropolitan See in British North
America. On that occasion the following opinion was
given by Sir Frederick Pollock and Sir William Webb
Follett (a lawyer second to none of the great lawyers
of his time) :-
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Sir.-We have the honour to acknowledge the receipt of your 1912
letter dated the 16th of October last, stating that the Reverend M. I-

IN REPower having been deputed by the Roman Catholic Bishop of Mon- 3\IARRIAGE
treal to submit for the approval of Her Majesty's Government a LAWS.
proposition for dividing the Dimese of Kingston into two distinct -

sees, and for "the formation of an ecclesiastical province to be com- Duff J.
posed of all the British North American provinces under one Arch-
bishop or one Metropolitan See;" and further stating, that you had
received Lord Stanley's directions to state that, as preliminary to
advising Her Majesty as to the course which it might be expedient
to take in respect to this application, His Lordship would wish us to
report to him our opinion whether, adverting to the "Act of Suprem-
acy." and any other Acts of Parliament relating to the exercise
within the Queen's dominions of the religion of the Church of
Rome, and also adverting to the terms of the capitulations of Quebec
and Montreal, in 1759 and 1760, and to the statutes 14 Geo. III. ch.
S3; 31 Geo. 111. ch. 31, and 3 & 4 Vict. ch. 35, any authority is
vested in the Queen to regulate, or in any manner interfere with, the
appointment of Roman Catholic bishops or archbishops in Canada,
or to determine what the number or what the character of the
ecclesiastical functionaries of the Roman Catholic Church in that
province shall be ?

In obedience to his Lordship's commands, we have considered
the subject referred to us with great care, and beg leave humbly to
report that we think, under the terms of the Treaty of Paris of 1763,
and of the statute 14 Geo. III. ch. 53. see. 5, and with reference to
the provisions of the statute of 1 Elizabeth, Her Majesty has an
authority vested in her to interfere with, and to make regulations
respecting, the appointment of Roman Catholic bishops and arch-
bishops in Canada; and with respect to the particular proposal which
is mentioned in the letter, we think that the consent of the Crown
is properly asked for, and that it may be lawfully given to, the
division of the Diocese of Kingston into two sees, if Her Majesty,
in her discretion, shall think fit to do so. (Forsyth "Caves and
Opinions on Constitutional Law," p. 51.)

At the date when this opinion was given the Crown
no doubt would have abstained from interference in
the affairs of the Roman Catholic Church except at
the instance of the authorities of that Church them-
selves. With the progress of modern ideas it may be
assumned that, in 1842, English statesmen had learned
the wisdom of leaving to each church not only the
care of the spiritual welfare of its adherents, but the

27%1/
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1912 regulation of all matters strictly pertaining to ecclesi-
IN RE astical jurisdiction as well. These documents, how-

MARRIAGE
LAws. ever, to which I have referred, shew how repugnant

Duff J the present proposed construction of the treaty would
have been to the ideas of the generation of English
statesmen and lawyers who were responsible for car-
rying its provisions into effect. By the light of his-
tory, the argument that in the 4th article the Crown
gave bonds to the Hierarchy of the Church of Rome
to maintain its ecclesiastical authority over the sub-
jects of the King in Canada, will not bear examina-
tion; it falls to pieces in one's hands.

It is proper to observe that in the discussion of
this question I have confined myself to the case in
which a license has been obtained and the clergymen
performing the marriage ceremony acts under the
authority of it. In my view of the points in contro-
versy, it is not necessary to consider other cases. I
pass no opinion, therefore, upon the question
whether, in the absence of a license (and where con-
sequently the publication of banns is a necessary pre-
liminary to the ceremony of marriage) the banns
having been published in one church by one priest or
minister, the ceremony can, at the discretion of the
parties, be validly solemnized at any convenient time
or place, and by any priest or minister. The point
was discussed, but I express no opinion upon it.

ANGLIN J.-I have already stated my concurrence
in the reasons assigned by M1r. Justice Davies for
answering the first question submitted in the nega-
tive. I am, however, unable to agree in his reasons
and conclusions in regard to question No. 2, and
must, therefore, express my own views upon it.
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Since the majority of the judges of this court 1912

are of the opinion that the Dominion Parliament IN RE
MARRIAGE

does not possess jurisdiction to legislate in respect LAWS.

of the subject-matter of question No. 2, it is difficult Anglin J.
to perceive how an answer to it can be useful either
to Parliament or to the Governor-General in Council.
It concerns the interpretation of a provincial law
dealing with a matter within the exclusive jurisdic-
tion of the provincial Legislatures. I find it almost
impossible to believe that it was expected that in the
event of this court answering questions Nos. 1 and
3 in the negative it should proceed to answer this

second question which would thus have become
purely academic.

I think we might well have acted upon the sug-
gestion presented by the Deputy of the Minister of
Justice, when, towards the close of the argument, he
said:-

If your Lordships conclude, therefore, that there is jurisdiction, I
submit that on no consideration which has been or can be suggested
should your Lordships fail to advise upon every point that has been
placed before you. On the other hand, if it be determined that there
is no jurisdiction to enact the bill a different situation is before your
Lordships.

If it appears on the reading of this submission that there is in
effect one interrogation, that it is divided intd clauses having regard
to what might follow from the different views which the court might
entertain, it is quite open and proper for the court no doubt, to
submit that in view of the opinions which are handed in upon
certain parts of the interrogation it becomes unnecessary, in the
view of the court, to answer the rest. And if the Government upon
that submission, entertain a different view, I presume the Govern-
ment would communicate that to the court for further consideration.

The court, in its superior knowledge of the constitution and the
working of the laws, may upon the consideration of these questions
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1912 see reason instead of answering categorically to submit points for the
-- consideration of the Government with regard to the matter. That is

IN RE the situation here. I submit that the matter is in your Lordships'MARRIAGE
LAWS. hands here as one interrogation arising out of a situation created in
- view of the public agitation and the introduction of this bill.

Anglin J.

MR. JUSTICE DUFF.-If the substance of No. 1 and No. 3 is
answered in the negative-assuming that the substantial question
which is to be found in these two questions is answered in the
negative?

Mr. Newcombe: If that be the purpose of your Lordship's ques-
tion I concede immediately that it is a, case in which it would be
proper for your Lordships if you so consider to submit an inquiry
to the Government or to submit any suggestion which your Lordships
within the limitation of the Lord Chancellor's judgment may deem
proper.

Moreover, counsel representing the Province of
Quebec have stated to us the view of the Government
of that province (the legislation of which can alone
be affected) that, while in the event of the reply t&
either the first or the third question being in whole or
in part in the affirmative, this second question might
properly be answered, a reply should not be given to
it if the other questions should be answered wholly
in the negative. They insisted that an expression of
opinion by this court upon the law of Quebec, what-
ever answer chould be given to the second question,
especially if it should not be unanimous, and if the
Privy Council should, as seems not improbable, de-
cline to deal with this part of the reference, must have
a disturbing effect, inasmuch as it would cast doubt
upon the status of many married persons in that prov-
ince and upon the rights of a still larger number of
persons in regard to property. They have also called
our attention to the fact that there is at present pend-
ing, in the Superior Court at Montreal, in Review, a
case inter partes in which the very point covered b
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clause (a) of the second question is presented for 1912

judicial determination. They further stated that no IN RE
MARRIAGE

case has ever come before the courts of the Province LAWS.

of Quebec in which the validity of such marriages as Anglin J.
are dealt with by clause (b) of the second question -

has been challenged.

In delivering the judgment of the Privy Council
in the recent case of the Attorney-General for the
Province of Ontario, et al. v. the Attorney-General
for the Dominion of Canada (1) known as the Com-
panies' Reference, the Lord Chancellor after allud-
ing to the refusal by Lord Herschell, when delivering
the opinion of the Judicial Committee in the Fish-
eries Case(2), to answer one of the questions there
put "upon the ground that so doing might prejudice
particular interests of individuals" and referring to
the questions propounded in the Companies Case(I),
at page 589, as:-

a series of searching questions very difficult to answer exhaustively
and accurately without so many qualifications and reservations as
to make the answers of little value,

added that:-

The Supreme Court itself can, however, either point out in its
answer these or other considerations of a like kind, or can make the
necessary representations to the Governor-General in Council when
it thinks right so to treat any question that may be put.

Upon carefully weighing all these considerations,
it seemed to me to be eminently proper that before
proceeding to deal with the second question we should
respectfully represent to the Governor-General in
Council the undesirability in our opinion of our an-
swering it since the view of the majority of the

(2) (1898) A.C. 700, at p. 717.
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1912 judges of this court is that the Parliament of Can-
IN RE ada is entirely without jurisdiction to legislate inMARRIAGE
LAWS. the direction suggested; and that we should proceed

Anglin J. to reply to that question only upon being officially
informed that it is the wish and the intention of the
Governor-General in Council that it should be an-
swered notwithstanding the negative reply made to
the other questions propounded.

But a majority of my learned brothers have
reached the conclusion that we should answer the
second question without making any such represent-
ation. In deference to their views I proceed to ex-
press my opinion upon it.

Being charged to define and declare the civil
law of the Province of Quebec upon this question to
the best of our ability, it is, in my opinion, our duty
as judicial officers of a Canadian civil tribunal to
consider and to give effect to the ecclesiastical law,
whether of the Catholic or of any other church, so far,
but so far only, as it is found to be incorporated in
the common (civil) law or the legislature has seen
fit to recognize and adopt it and to give civil efficacy
to it. We are in nowise concerned with the policy,
the propriety or the impropriety, the desirability or
the undesirability, of whatever course the legislature
has in this regard seen fit to pursue in the exercise
of its descretion, which, within the ambit of the juris-
diction committed to it by the Imperial Parliament
is, for all judges of civil courts in this country,
supreme.

I desire to call attention to the fact that we have
no evidence before us of the law of the Catholic
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Church bearing upon the questions submitted, other 1912
than what is furnished by the documents which have IN RE

MARRTAGE
been admitted and are printed in the joint appendix. LAWS.

Except in so far as it is admitted, that law would Anglin J.

require to be proved as any other matter of fact. I -

necessarily proceed upon the assumption that the ad-
mitted documents state it as fully as is necessary for
the disposition of the questions submitted.

The Civil Code of Lower Canada became law in
1866-the year preceding Confederation. The leg-
islature which enacted it had complete jurisdiction
over the subject of marriage in the then Province of
Canada. The Fifth Title of the Civil Code deals with
marriage. The first chapter of that title treats:-

Of the qualities and conditions necessary for contracting inarri-
age (Des qualits et conditions requises pour pouvoir contracter
marriage) ; the second "Of the formalities relating to the Solemni-
zation of Marriage"; the third "Of opposition to marriage; the
fourth "Of actions for annulling marriage."

In the first chapter are grouped a number of arti-
cles enumerating various impediments which render
persons incapable of validly contracting marriage
and stating several conditions precedent the non-ob-
servance of which, when applicable, invalidates mar-
riaoe ; (ride articles 148-155 C.C.)

The last article of the first chapter, No. 127,,reads
as follows

127. The other impediments recognized according to the differ-
ent religious persuasions, as resulting from relationship or affinity
or from other causes, remain subject to the rules hitherto followed
in the different churches and religious communities.

The right likewise of granting dispensations from such impedi-
ments, appertains, as heretofore, to those who have hitherto en-
enjoyed it.
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1912 Inasmuch as "relationship" and "affinity" ex-
IN RE haust the genus to which they belong, it is obvious

MARRIAGE
LAws. that the "other causes" referred to in article 127 can-

Anglin J. not be restricted to impediments ejusdemn generig
with consanguinity and affinity. That would be to
deny any effect to the words "other causes." The
other causes are therefore necessarily impediments
of another kind "recognized according to, the differ-
ent religious persuasions"-presumably of the parties.
Confining the inquiry to the particular subject-matter
before us, our attention has been directed to a Decree
of the Council of Trent which, subject to a modifica-
tion to be presently noted, admittedly was in force in,
and was recognized as binding by, the Catholic
Church in Lower Canada in 1866. That decree con-
tains the following paragraph:-

Qui aliter quam praesente parocho, vel alio sacerdote de ipsius
parachi seu ordinarii licentia, et duobus vel tribus testibus matri-
monium contrahere attentabunt, cos sancta Synodus ad sic contra-
hendum omnino inhabiles reddit, et hujusmodi contractus irritos et
nullos esse discernit, prout eos praesenti decreto irritos facit et
annullat.

In the translation furnished to us in the joint
appendix this passage is thus rendered:-

With regard to those who marry otherwise than in the presence.
of the parish priest, or of the priest who has his permission or that
of the Ordinary, and in the presence of two or three witnesses; the
Holy Council renders such persons wholly incapable of contracting
marriage in that way, -and declares the marriages thus contracted
null and void as, by the present decree, it dissolves and annuls
them.

Under this decree where it is in force and unmodi-
fled it is perfectly clear that according to the law of
the Catholic Church the marriage of a Catholic con-
tracted otherwise than in accordance with its re-

quirements is invalid. The impediment thus created

is known as clandestihity.
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Taken by itself, article 127 would clearly have 1912

the effect of giving recognition to this impediment IN RE

as affecting the civil validity of marriages between LAW

Catholics in the province and to do so is, in my opi- Anglin J.

ion, beyond doubt within its purpose.

Apart from the contention that by other faculta-
tive statutory provisions every clergyman or minis-
ter of religion authorized to keep a marriage register
is empowered to solemnize marriage between any
man and woman, whatever their religion, with which
I shall presently deal, the only objection made at bar
to the construction which I have put on article 127
is based upon its collocation. It is asserted that the
impediment created by the Tridentine Decree con-
cerns merely the qualification of the person before
whom marriage is to be solemnized. Upon that as-
sumption it is argued that this cannot be one of the
"other impediments" referred to in an article which
is found in a chapter devoted to impediments and
conditions that affect the capacity of the parties to
the marriage; that the "other impediments" covered
by article 127 must, under the rule noscuntur a
sociis, be of that character. While this contention
would have much force if the assumption on which
it is based were unimpeachable, it will be observed
that the Tridentine Decree purports not merely to -

prescribe "the presence of the parish priest or of the
priest who has his permission or that of the Ordi-
nary" as a condition of the validity of the marriage,
but that it purports to affect directly the capacity
of the parties themselves by declaring them to be
"omnino inhabiles"-wholly incapable of thus con-
tracting marriage. It professes to create a veritable
in habilitatio persoiaruim. Article 127 C.C. deals
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1912 with "impediments recognized according to the dif-
IN RE ferent religious persuasions" * "enpccheminents

MARRIAGE
LAWS. adinis daprs les differentes croyances rdligioutses."

Anglin J. In order to give full effect to these words, it seems to
me incontrovertible that we must for the purpose of

article 127 regard any impediment defined by a re-
ligious body as possessing the character which that
body declares it to have and as producing the effects
which that body ascribes to it.

When it is declared by the Catholic Church that

Catholics are incapable of contracting marriage ex-

cept in the presence of the parish priest, or of the

priest who has his permission or that of the ordi-
nary, the expressed intention of the church is to at-
tach a personal incapacity to the parties. If the im-
pediment thus created is to be accepted as it is

"recognized by the religious persuasion" and as "sub-

ject to the rules of the church" it follows that it is

properly included under article 127 C.C. as an im-

pediment which affects the capacity of Catholics to

contract marriage.
By the Benedictine Declaration, originally pub-

lished in 1741, for "those places subject to the sway
of the Allied *Powers in Belgium" and the Town of
Maestricht, and subsequently extended to the Church

of Canada and Quebec, as appears by the replies given

by the Holy Council of the Propaganda under Cle-

ment XIII., in the year 1764, to the vicars of the

Diocese of Quebec, and published in 1865 by Mgr.

Baillargeon, administrator of that diocese, it is pro-
vided that:-

In regard to those marriages which * * are contracted
without the form established by the Council of Trent, by Catholics
with heretics, wherever a Catholic man marry a heretic woman or

a Catholic woman marry a heretic man * * * if perchance a

marriage of this kind be actually contracted there wherein the
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Tridentine form has not been observed, or in the future (which may 1912
God avert) should happen to be contracted, His Holiness declares '--

that such a marriage, if no other canonical impediments occur, is IN RE
MARRIAGEto be deemed valid, and that neither one of the persons in any way LARA.

can, under pretext of the said form not having been observed, enter _

upon a new marriage while the other person is still alive. Anglin J.

Marriage between a Catholic and a non-Catholic
was, therefore, exempted by the Benedictine Declara-
tion from the operation of the decree of the Council
of Trent and the impediment which would otherwise
have affected at least the Catholic party to such a
marriage was thus removed.

Such, according to the documents submitted to
us, was the law of the Catholic Church on this sub-
ject at the time when the Civil Code of Lower Can-
ada was enacted. It was conceded at bar by counsel
instructed by the Dominion Government to support

an affirmative answer to the second question that the
presence of the word "hitherto" in article 127 pre-
cludes the inclusion within it of impediments created
or revived by any subsequent laws or decrees of
any religious body and that, in the absence of other
recognition by the legislature, the recent papal de-
cree known as "Ne Tenere" does not affect the civil
validity of marriages contracted in that province.
Although its meaning would perhaps have been clear-
er had the word "hitherto" preceded the word "recog-
nized" I think that article 127 fairly read may be
given the construction which MIr. Mignault put upon
it and which he stated has been universally taken to
be correct.

By article 156 C.C. it is provided that:

156. Every marriage which has not been contracted openly,
nor solemnized before a competent officer, may be contested by
the parties themselves and by all those who have an existing and
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1912 actual interest, saving the right of the court to decide according
I--- to the circumstances.

IN RE
MARRIAGE

LAWs. Having regard to the terms of the Act providing

Anglin J. for the codification of the laws of Lower Canada,
which directs the commissioners in every case to ex-
press the existing law and where they should think
proper to suggest an amendment to indicate the same
as a suggestion, and to the report of the codifiers
which, upon a question as to the purpose of such a

provision as that contained in article 156, must, in
view of their instructions, be entitled to very great
weight(1), there can be no doubt that this article
was intended to express the existing law as to the
consequences of clandestinity in the solemnization
of marriage. As a guide to its interpretation, we are

referred by the codifiers to Pothier on Marriage, Nos.
361, 362 and 451. The authority of Pothier as an ex-
ponent of the Civil Law of France, which prevailed
in Lower Canada prior to 1866, as I shall presently
have occasion to shew, is so conclusive that other
reference seems unnecessary.

In No. 361, Pothier declares that the penalty of
parties who have had their marriage celebrated by
an incompetent priest is the nullity of their marriage.
In No. 362, he adds that the nullity of marriages
celebrated by an incompetent priest is not merely
relative but is absolute and can be cured only by a
new celebration of marriage by the cur6 of the
parties or with his permission or that of the Bishop
He refers to certain cases in which, after public and

long continued cohabitation, the courts have refused
to hear parties who sought to have their marriages

(1) Synes v. Guvillier, 5 App. Cas. 138, at p. 158.
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avoided on the pretext that they had been celebrated 1912

by incompetent priests. The explanation of the IN RE

judgments in these cases is not, he adds, that the MARRIAGE
LA-W1S.

marriage celebrated by an incompetent priest can
Anglin J.

ever be valid, or that the vice which attaches to it
can be purged by any lapse of time, but that having
regard to the circumstances of the cases the appli-
cants were. unworthy of being heard and that it
should be presumed that the law had been observed
and that the priest who had celebrated the marriage
had received the permission of the cur6. He further
says in No. 363 that:-

The celebration of marriage in the face of the church by the
proper cur6 is not a matter of pure form; it is an obligation which
our laws impose on parties who wish to contract marriage from
which the parties subject to it cannot withdraw themselves.

The intention having been to reproduce the ex-
isting law, we find in this text of Pothier the explan-
ation of the purpose and extent of the discretion
which the concluding words of article 156 reserved
to the courts. No doubt is thereby cast on the ab-
solute nullity of the marriage not solemnized before
a competent officer, which is declared in the same
terms and may be asserted by the same class of per-
sons as is provided in the case of the nullity of in-
cestuous marriages. (Vide article 152).

But, although the impediment to. the marriage
of Catholics otherwise than in accordance with its
requirements created by the Tridentine Decree
should, because that decree so defines its operation
be deemed to affect the capacity of Catholics to con-
tract marriage for the purpose of its inclusion with-
in article 127 C.C., it nevertheless has to do directly
with the solemnization of marriage, and the right to
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1912 impose or to remove it as a condition of the civil
IN RE validity of marriage rests exclusively with the pro-

XfARRIAGE
LAWS. vincial Legislatures for the reasons stated by Mr.

Anglin J. Justice Davies in dealing with the first question.
To summarize:

According to the law of the Catholic Church, the
marriage of two Catholics solemnized otherwise than
as prescribed by the Tridentine Decree is void.
That impediment of the church law is recognized
and adopted by article 127 of the Civil Code of Lower
Canada, and provision is expressly made for judici-
cially establishing such nullity (article 156). By
reason of the exempting clauses of the Benedictine
Declaration the marriage of a Catholic with a non-
Catholic is not subject to this condition under the
civil law.

A careful analysis of other provisions of the Civil
Code in the light of the history of the civil law of
Lower Canada leads to the same conclusion inde-
pendently of any recognition or adoption of the law
of the Catholic Church in regard to marriage. This
aspect of the question is fully considered by Mr. Jus-
tice Jett6 in Ljarande v. Evans(1) and by Mr. Jus-
tice Lemieux, sitting in the Court' of Review, in
Durocher v. Degrd(2). I shall not do more than
outline my views upon it.

3y article 40 of the Ordinance of Blois (1579),
provision was made for the publication of banns, the

public celebration of marriage in the presence of four
witnesses and the registration of the same - the whole

subject to the penalties decreed by the church

councils.

(2) Q.R. 20 S.C. 456, at p. 471.
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By article 12 of the Edict of Henry IV., (1606), 1-2
it was ordained that marriages not entered into and IN RE

MARRIAGE
celebrated in the church and with the form and LAWS.

solemnity required by article 40 of the Ordinance of Anglin J.
Blois be declared void by the ecclesiastical judges.

By the Declaration of Louis XIII. (1639), which
directed that the Ordinance of Blois should be strictly
observed, and interpreted it, it was ordained that
proclamation of banns should be made by the cur6
of each of the contracting parties and that at the
celebration of the marriage four trustworthy wit-
nesses should assist,

besides the cur6 who shall receive the consent of the parties and shall
join them in marriage according to the form practised in the church.

All priests were expressly forbidden to celebrate
any marriage except between their true and ordi-
nary parishioners without the written permission
of the curbs of the parties or of the diocesan bis-
hop; and it was further ordained that a good and
faithful register should be kept of the marriages as
well as of the publication of banns, or of dispensa-
tions and permissions which should have been grant-
ed. Pothier in his Treatise on Marriage, says:-

It is necessary for the validity of a marriage not only that it
shall be celebrated in the face of the church but also that the priest
who has celebrated it shall be competent (No. 354). The priest
competent for the celebration of marriages is the cur6 of the parties.
The curd of the parties is the curd of the place where they have
their ordinary residence (No. 355). Every other priest who has
not the permission either of the bishop or of the cur6 of the parties
is incompetent to celebrate it. This is what results from the
declaration of 1639 which, after having ordained that the cur6
must receive the consent of the parties adds: "All priests are for-
bidden to marry other persons than their true parishioners, without
the written permission of the curds of the parties or of the bishop.
(No. 360.)"

28
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1912 The presence of the cur6 required by our laws for the validity of
I-, marriages is not purely a passive presence; -it is an act and a

IN RE ministration of the cur6, who must receive the consent of the parties
MARRIAGE

LAWS. and give the nuptial benediction. That results from the terms of
- the declaration of 1639, where it is said that the cur6 will receive

Anglin J. the consent of the parties, and will join them in marriage, following
the form practised in the church. (No. 350).

See the opinion of Mr. Justice Willes advising
the House of Lords in Beamish v. Beamish(l).

Enacted before the establishment of the Superior
Council in Canada in 1663, the "Ordinance of Blois,"
the "Edict of Henry IV.," and the "Declaration of
Louis XIII" were each proprio vigore in force in
Quebec prior to and at the time of the conquest.

By subsequent ordinances of the French Kings,
notably that of April, 1667, and that of April, 1736,
further provision was made for the keeping of regis-
ters in all parish churches and for their form and the
entries to be made therein.

While there has been some controversy as to the
effect upon the foregoing laws of the articles of capit-
ulation of the cities of Quebec and Montreal and of
the Treaty of Paris (1763), the great weight of author-
ity supports the view that they remained in force after
the cession of Canada to Great Britain. See Stuart
v. Bo wman(2); Wilcox v. Wilcox(3).

The Anglican Church was not introduced into
Canada as an established church. The exclusive
authority of Catholic parish priests to celebrate mar-
riage would, however, be held not to extend to the
new Protestant inhabitants of Canada and the right
of clergymen of the Anglican Church to solemnize

marriage between them would be deemed to have been

(1) 9 H.L. Cas. 274, at rp. 317 to .324. (2) (1851) 2 L.C.R. 369.
(3) (1857) 8 L.C.R. 34.

434



VOL. XLVI.] SUPREME COURT OF CANADA. . 435

introduced without express legislation as a result of 1912

the acquisition of the country by Great Britain. In IN RE
MfARRIAGE

my opinion, the Anglican clergy after the conquest LAws.
also shared with the Catholic priests the right under Anglin J.
the civil law to solemnize the marriages of Protest-
ants with Catholics, although the validity of such
marriages if not solemnized before the Catholic cur6,
under the law of the Catholic Church dates only from
1764. This seems to me to be the necessary result of
the situation as recognized by their Lordships of the
Privy Council in Brown v. Les 6urd, etc., de Notre
Dame de Miontr6al-(The "Guibord Case") (1), and
of the doctrine enunciated in Long v. The Bishop of
Cape Town (2).

The Church of England, in places where there is no church
established by law, is in the same situation with any other religious
body - in no better, but in no worse, position.

While British settlers in British colonies and
in conquered and ceded territory are themselves en-
titled to the benefit of their own marriage laws, and
are unaffected in this respect by the laws of the coun-
try (Lautour v. Teesdale (3), the latter, neverthe-
less, as part of the private law (Salmond on Juris-
prudence, p. 484; Holland on Jurisprudence, p. 168),
govern the inhabitants until altered by the competent
jurisdiction of the new sovereignty. Halleck oir In-
ternational Law (4th ed.) Vol. 2, p. 516; Blackstone
(Lewis ed. 1902) vol. 1, pp. 107-8.

The Royal Proclamation of 1763 and the instruc-
tions given to the Governors between 1763 and 1774
are invoked in support of the contention that during

(1) L.R. 6 P.C. 157. at pp. 206-7.
(2) 1 Moo. P.C. (N.S.) 411, at p. 461.
(3) 8 Taun. 830.
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1912 this period the English common law was in force in

IN RE Canada. I am unable to accept this view. (See
MARRIAGE Chief Justice Hey's Report, 1 L.C. Jurist, Appendix.)

LAWS.

A n But whether it be or be not well founded, by the Que-
Anglin J.

bec Act passed by the Imperial Parliament in 1774,
it is expressly enacted (s. 4) that the:-

Proclamation (of the 7th October, 1763) so far as the same re-
lates to the said Province of Quebec, and the Commission under the
authority whereof the Government of the said province is at pres-
ent administered and all and every the Ordinance and Ordinances
made by the Governor-in-Council of Quebec for the time being
relative to the civil government and the administration of justice
in the said province * * * be and the same are hereby revoked,
annulled and made void from and after the first day of May,
1775.

Sections 5 and 8 of the "Quebec Act" are as fol-
lows-

5. And for the more perfect security and ease of the minds of
the inhabitants of the said province, it is hereby declared that His
Majesty's subjects professing the religion of the Church of Rome,
of and in the said Province of Quebec, may have and hold the free
exercise of the religion of the Church of Rome subject to the King's
supremacy, declared and established by an Act made in the first
year of the reign of Queen Elizabeth over all the dominions and
countries which then did, or thereafter should, belong to the Im-
perial Crown of this realm; and that the clergy of the said church
may hold, receive, and enjoy their accustomed dues and rights with
respect to such persons only as shall profess the said religion.

S. And be it further enacted by the authority aforesaid, that
all His Majesty's Canadian subjects within the Province of Quebec,
the religious orders and communities only excepted, may also hold
and enjoy their property and possessions, together with all customs
and usages relative thereto, and all others their civil rights, in as
large, ample, and beneficial manner as if the said Proclamation, Com-
missions, Ordinances and other Acts and Instruments had not been
made, and as may consist with their allegiance to His Majesty,
and subjection to the Crown and Parliament of Great Britain, and

that in all matters of controversy relative to property and civil

rights, resort shall be had to the laws of *Canada as the rule for
the decision of the same; and all causes that shall hereafter be

instituted in any of the courts of justice to be appointed within

and for the said province by His Majesty, his heirs and successors,
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shall with respect to such property and rights be determined agre- 1912
ably to the said laws and customs of Canada, until they shall be -,-
varied or altered by any Ordinance that shall from time to time IN RAGE

be passed in the said province by the Governor, Lieutenant-Gov- LAWS.
ernor or Commander-in-Chief for the time being, by and with the -

advice and consent of the legislative council of the same, to be Anglin J.

appointed in manner hereinafter mentioned.

No new provisions had been made for the keeping of
the registers of baptisms, deaths and marriages in
Canada between the date of the cession and the year
1795, when the statute 35 Geo. III., ch. 4 (L.C.) was
passed. In section 1 it enacts:-

Thai from and after the first day of January, which will be in
the year subsequent to the passing of this Act, in each parish
church of the Roman Catholic communion, and also in each of
the Protestant churches or congregations within this province, there
shall be kept by the rector, curate, vicar, or other priest or minister
doing the parochial or clerical duty thereof two registers of the same
tenor, each of which shall be reputed authentic, and shall be

equally considered as legal evidence in all courts of justice, in each
of which the said rector, curate, vicar or other priest or minister,
doing the parochial or clerical duty of such parish or such Protest-
ant church or congregation, shall be held to enregister regularly and
successively all baptisms, marriages and burials so soon as the same
shall have been by them performed.

Section 10 declares that certain registers of the

Protestant congregation of Christ Church, Montreal,
shall

have the same force and effect to all intents and purposes as if the
same-had been kept according to the rules and forms prescribed by
the law of the province.

Section 11 contains a similar provision in regard
to other defective registers; and section 15 of the
same statute is as follows:-

15. And be it further enacted by the authority aforesaid, that
so much of the twentieth title of an Ordinance passed by his most
Christian Majesty, in the month of April, in the year one thousand
six hundred and sixty-seven, and of a declaration of his most

Christian Majesty of the ninth of April, one thousand seven hun-
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1-_ which the registers of baptisms, marriages and burials are to be

IN RE
MARRIAGE numbered, authenticated or paraphi, kept and deposited and the

LAWS. penalties thereby imposed on persons refusing or neglecting to con-
- form to the provisions of said Ordinance and declaration, are

Anglin J. hereby repealed, so far as relates to the said registers only.

In view of these statutory provisions it would
seem incontrovertible that the French law as it existed
at the time of the conquest had continued in force in
regard to the keeping of marriage registers. Chief
Justice Sewell, in Ex parte Spratte(1), decided in
1816, says:-

The British statute, 14 Geo. III., ch. 83, commonly called the
"Quebec Act" declared the law of Canada, as it stood at the conquest,
to be the rule of decision in all matters of controversy and civil
rights.

He adds, at page 96, that:-

The right of keeping a register of baptisms, marriages and
sepultures, with the power of rendering the entries thus made actes
authentiques, or records, which by the twentieth title of the Edict of
1667 was at the conquest vested in the then parish priests of
Canada was, by law, considered to be so vested in them not by
reason of their spiritual or ecclesiastical character but because they
were by law the acknowledged public officers of the temporal gov-
ernment * * * Under the Ordinance of 1667, which was the law
antecedent to the statute 35 Ceo. III. ch. 4, the keeping of
registers was entrusted to the curds of the Catholic Church and to
their successors in office and to such only; and the curds were vested
with this authority as priests in holy orders recognized to be such
by law and as public officers in their respective stations. The late
provincial statute (1795) does not change the character or quali-
fications of the persons to whom the keeping of registers is now
to be entrusted. It extends the power of keeping registers to Protes-
tant ministers but still requires that all persons keeping registers,
whether Catholics or Protestants, shall be priests in holy orders
recognized to- be such by law and to be competent officers in their
respective stations * * * In conformity to this general declara-
tion and to the Ordinance of 1667, the fourth section of the Statute
also especially enacts "that every marriage shall be signed in both
registers by the clergyman celebrating the marriage" who must

(1) Stu. K.B. 90.
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necessarily be a priest in holy orders recognized to be such by 1912
law, since by the law of Canada a marriage can only be celebrated
by such a character. IN RGE

The learned Chief Justice, of whom Mr. Justice LAws.

Lemieux rightly, observed that he Anglin J.

has left a great name in the jurisprudence contemporaneous with

the events which followed the "Quebec Act,"

clearly considered that in Canada, from the time of
the conquest, Catholic priests and clergymen of the
Church of England were recognized by law as equally
entitled to solemnize and to keep registers of mar-
riage, the former for Catholics and the latter for
Protestants, and that the "Quebec Act" was declara-
tory of this right, which was further recognized by
the provincial Act of 1795.

When we find that down.to 1866, when the Civil
Code was enacted, there is no trace of any other
civil authority for the solemnization of marriage by
Catholic priests and that their right to solemnize
marriage and to keep registers of civil status prior to
that time has never been questioned, and when we find
that right recognized in the Civil Code as something
unquestionably existing, the conclusion seems to be
inevitable that, as a result of the reservation in the
articles of capitulation of their rights and privileges,
and the free exercise of their religion to the inhabi-
tants of Quebec and Montreal, the assurances in see-
tion 5 of the "Quebec Act" to the clergy of the Catholic
Church that they should "hold, receive and enjoy
their accustomed dues and rights with respect to such
persons only as shall profess the said (Catholic) re-
ligion," the provision of section 8 that His Majesty's
Canadian subjects within the Province of Quebec
should hold and enjoy all their civil rights, and the
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IN RE the decision of all matters of controversy relative to

MARRIAGE
LAWS. property and civil rights - the respective rights of

Anglin J. the Catholic clergy and laity inter so as they existed
at the time of the cession in regard to marriage were
preserved.

The French law, so far as it could be applied,
governed the keeping of registers by the Anglican
clergymen, as the Act of 1795 establishes.

The criminal law of England was, by the Quebec
Act, expressly declared to be the law of the province.
Commercial and maritime laws of England were sub-
sequently specially introduced. But in all matters of

"civil rights" the law of Canada, as it stood at the

conquest, was declared to be and remained "the rule

of decision." Whether marriage in Quebec should be

regarded in the civil courts as a civil contract, or, as

would seem to be the better opinion, should be deemed

a religious contract producing civil effects, it is for
all civil purposes governed by the civil law, and, in
view of the foregoing provisions, there can be no rea-
sonable doubt that that law in Lower Canada has
been since the conquest, as is declared by Chief Jus-

tice Sewell, the civil law which was in force at the
time of the conquest. In Citizens Insurance Co. v.
Parsons(1), Sir Montague Smith in delivering the

judgment of the Privy Council, at pp. 110-111, said:-

the law which governs civil rights in Quebec is in the main the
French law as it existed at the time of the cession of Canada and
not the English law which prevails in the other provinces * * *

It is to be observed that the same words "civil rights" are em-
ployed in the Act of 14 Geo. III. ch. S3, which made provision for
the government of the Province of Quebec. Section 8 of that Act en-

(1) 7 App. Cas. 96.
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acted that Mis Majesty's Canadian subjects within the Province of 1912
Quebec should enjoy their property, usages, and other civil rights,
as they had before done, and that in all matters' of controversy I RGE

relative to property and civil rights resort should be had to the LAWS.

laws of Canada, and be determined agreeably to the said laws. In -

this statute the words "property" and "civil rights" are plainly Anglin J.

used in their largest senst.

Under the civil law of Quebec at and after the
conquest the marriage of two Catholics could only
take place in the presence of the cur6 of the contract-
ing parties or of a priest authorized by him or by the
bishop, and all priests were forbidden without such
permission to celebrate any marriage other than be-
tween their true and ordinary parishioners. (De-
claration of Louis XIII., 1639.)

In 1804 and again in 1821 statutes were passed
validating marriages which had been theretofore
solemnized before Protestant dissenting ministers and
justices of the peace. In each of these Acts it is ex-

pressly provided that they shall not extend to any
future marriages.

As is very clearly pointed out by Mr. Justice
Jett6 in Laranm'e v. Eruns(1), the Act of 1827, auth-
orizing clergymen of the Church of Scotland to keep
marriage registers and to solemnize marriages, and
the subsequent Acts authorizing the ministers of vari-
ous dissenting bodies to keep registers of baptisms,
marriages and burials were all procured, not with a
view of affecting the position and rights of the Catho-
lic Church and its clergy and laity, but because of the
opinion maintained by Chief Justice Sewell, and

ienerally asserted by the Anglican body that clergy-
men of that church w'ere alone competent to marry
Protestants. The purpose of the legislation would

(1) 25 L.C. Jur. 261.
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IN RE bodies front that disability by giving to the minis-

MARRIAGE
LAws. ters of those denominations the legal right to keep

Anglin j. registers and to -solemnize marriage primarily if not
solely for the purposes of their respective congre-
gations.

In 1860 these Acts were consolidated in chapter
20 of the Revised Statutes of Lower Canada. Sections
16 and 17 of that Act are as follows:

16. The Protestant churches or congregations intended in the
first section of this Act, are all churches and congregations in
communion with the United Church of England and Ireland or with
the Church of Scotland, and all regularly ordained priests and
ministers of either of the said churches have had and shall have
authority validly to solemnize marriage in Lower Canada, and are
and shall be subject to all the provisions of this Act. 35 Geo. III.,
ch. 4; 7 Geo. IV., ch. 2, sec. 2.

17. This Act extends also to the several religious communities
and denominations in Lower Canada, mentioned in this section, and
to the priests or ministers thereof, who may validly solemnize mar-
riage, and may obtain and keep registers under this Act, subject to
the provisions of the Acts mentioned with reference to each of
them respectively, and to all the requirements, penalties and pro-
visions of this Act, as if the said communities and denominations
were named in the first section of this Act.

There follows a list of the various dissenting
bodies which had obtained special statutes.

I read these provisions as declaratory of the right
of the ministers of the several religious bodies therein
named (Anglican, Scotch and Dissenting) to solemn-
ize within the limits of the tefritory for which they
are authorized to keep registers, all marriages (sub-
ject to article 63 C.C. and to the special limitation in
the case of Quakers imposed by 23 Vict. ch. 11) except
those which the law by other provisions renders them
incompetent to solemnize. This, in my opinion, meets
the objection so much insisted on at bar that, if the
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argument presented by Mr. Mignault should prevail, 1912

there would be no provision in the Quebec law for the IN RE
1\LLRRIAGE

solemnization of marriages between dissenting Pro- LAWS.

testants of different religious beliefs or for the mar- Anglin J.
riage of infidels or pagans, or of persons attached to
no particular religious denomination.

With matters in this position, the legislature ap-
pointed the Commission for the codification of the
civil law with instructions to express in the Code the
existing law. The report of these commissioners
upon the portion of the Civil Code which deals with
the subject of marriage contains the following pass-
ages:-

With the object of preserving to everybody the enjoyment of
his own usages and pfactices according to which the celebration of
marriage is entrusted to the ministers of the worship to which he
belongs several provisions are inserted in this title which although
new in form nevertheless have their source and raison d'dtre in the

spirit, if not in the letter, of our legislation. * * * Since a
change such as that operated by the Code Napoleon. which has
secularized marriage and has entrusted the celebration of it as
well as the keeping of the registers to officers of a purely civil charac-
ter without any intervention being required on the part of religious
authorities, seems in no wise desirable in this country it has become
necessary to renounce the idea of establishing here in regard to the
formalities of marriage uniform and detailed rules.

The majority of the Commissioners thus express
their opinion:-

The publicity required by the first part of article 128 is with
the object of preventing clandestine marriages which are with good
reason condemned by every system of law. An Act so important
which interests many others besides the parties themselves should
not be kept secret and the best method of preventing that happen-
ing is to render obligatory the publicity of the celebration. Ths
word "openly" (publiquement) has a certain elasticity which makes
it preferable to any other; being susceptible of a greater or less
extension it has been employed in order that it may lend itself to
the different interpretations which the different churches and re-
ligious congregations in the province require to give it according to
their customs and usages and the rules which are peculiar to them
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sought is to prevent clandestine marriages. Thus, those marriages

IN RE
MARRIAGE which shall have been celebrated in an open manner and in the

LAWS. place where they are ordinarily celebrated according to the usages
- of the church to which the parties belong are reputed to have taken

Anglin J. place openly (publiquemend).

Taking up the Code and reading it, as it must be
read, in the light of the foregoing facts, we find the
following provisions which call for consideration in
dealing with the question submitted:-

128. Marriages must be solemnized openly, by a competent
officer recognized by law.

This is the fundamental provision designed to pre-
vent clandestinity.

Of almost equal importance, having the same
object, and being the natural sequence of the pro-
visions enacted for the same purpose, regarding the
publication of banns in the church or churches to
which the parties belong (articles 130-3 and 57-8
C.C.) is article 63, which says:-

63. - The marriage is solemnized at the place of the domicile of
one or other of the parties. If solemnized elsewhere, the person
officiating is obliged to verify and ascertain the identity of the
parties.

The latter sentence obviously provides for such
exceptional cases as those of persons having no fixed
residence (cagi) or no residence in the province. The
form in which the article is expressed would be inex-
plicable if it were not thereby intended to prescribe
that as a general rule marriage must take place at
the domicile of one of the parties. I see no reason
why this provision should not apply to Protestants as
well as Catholics. The policy which underlies it so
requires.
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"Domicile" in this article means place of residence 1912

(1), and, in the case of Catholics, and probably of IN RE
MARRIAGE

Anglicans, who have parochial organizatioii, it means LAWS.

the parish in which the parties, or one of them re- AnglinJ.
sides. In the case of a person belonging to a religi-
ous body having neither parochial organization nor
its equivalent, or of a person belonging to no church,
domicile would probably mean the municipality- in
which he resides. The Catholic parish in Quebec is
legally recognized. See R.S.Q., 1909, arts. 4296 et seq.
ft is in the parish church, private chapel, or mission,
and for the territory attached to it that the registers
are kept (article 42 C.C.). It is the proper cur6 of
the parties, i.e., the parish priest, who is authorized
to solemnize the marriage. It is at the church and
within the territory for which he is authorized to keep
registers that he is empowered to officiate. TIhile in
country places the parish and the municipality are co-
terminous, such cities as Montreal and Quebec are
divided into many parishes of which the territorial
limits are well defined, and only within them is the
cur6 authorized to discharge his functions and to
exercise his rights as parish priest. Every considera-
tion points to his parish being for the purpose of
article 63 the domicile of the Catholic at all events.

Publication of banns in the church to which the
parties belong, marriage at the domicile and solemn-
ization by a competent officer are the great safe-
guards provided by the Code against clandestinity.
In all countries where the civil law prevails, terri-
torial limitation of the jurisdiction to solemnize mar-
riage appears to have been established for that pur-

(1) McIMullen v. Wadsworth, 14 App. Cas. 631, at p. 636.
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IrN RE Decree.

MARRIAGE
LAWS. To further ensure obedience to the legal prohibi-

Anglin J. tions in respect to consanguinity, pre-contract and
minority, the non-observance of which clandestinity
too often serves to cloak, the Code has provided
(articles 1.36 et seq.) for formal oppositions being
made to marriages by interested persons. The efficacy
of these provisions depends upon the restrictions im-
posed as to the place, time and publicity of solemniza-
tion by the articles to which allusion has just been
made. Article 1107 of the Code of Civil Procedure,
which must be read with the provisions of the Civil
Code (article 144 C.C.) requires that the opposition
shall be served "upon the functionary called upon to
solemnize the marriage," and article 61 C.C. directs
that the disallowance of an opposition shall be "noti-
fied to the officer charged with the solemnization of
the marriage." (See also article 1109 C.P.Q.) By
ar'tiele 65 C.C. the "Act of Marriage" which the cele-
brant is required to prepare and sign, must inter alia
state "that there has been no opposition or that any
opposition has been disallowed." These provisions
accord only with the view that in the ordinary case
and as a general rule there must be some one, or at
most two defined and ascertainable functionaries
charged with the celebration of a marriage and that
the jurisdiction of the competent officer mentioned
in article 128 is necessarily territorially restricted
as indicated in article 63; and that is the only logi-
cal outcome of the provisions of articles 130 et seq.
The purpose of such provisions and their efficacy to
attain the object sought by the Legislature - the pre-
vention of clandestine marriages, incestuous marri-
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ages, bigamous marriages and marriages between 1912

minors without the consent of parents - are well IN RE
ARRIAGE

stated by Mr. Justice Lemieux in Durocher v. Degr6 LAWS.

(1), at pp. 488 et scq. To -hold, as is maintained by Anglin J.
those who contend for a negative answer to both
branches of the second question, that every officer
authorized to keep a marriage register is competent
to solemnize the marriage of any two persons who
come before him, whatever their residence and what-
ever their religion, provided only they produce to him
a license from the Crown, is to destroy at once and
completely all the elaborate safeguards which the
Legislature has provided to prevent those manifest
evils. As put by Mr. Justice Lemieux:-

Can it be supposed for an instant that the codifiers, after having
ordained the publication of marriage (a) in the church of the
parties; (b) before a public officer belonging to the worship of the
parties; (c) by their curds; (d) and after having left to the re-
ligious authorities to whom the parties are subject the discretion
of granting or of refusing the dispensation of such publication
would, after providing for all this series of formalities to be
carried out by the cur6 and the religious authorities in the church
of the parties, have left persons after all free to contract marriage
before no matter what minister and of a different religion. The
idea seems to us neither reasonable nor probable.

Articles 42, 44 and 45 now call for attention:-

42. Acts of civil status are inscribed in two registers of the
same tenor, kept for each Roman Catholic parish church, private
chapel or mission, and for each Protestant church or congregation
or other religious community, entitled by law to keep such registers,
each of which is authentic, and has in law equal authority.

44. The registers are kept by the rector, curate, priest, or
minister having charge of the churches, congregations, or religious
communities or by any other officer entitled so to do.

In the case of Roman Catholic churches, private chapels or
missions, they are kept by any priest authorized by competent

(1) Q.R. 20 S.C. 456.



448 SUPREME COURT OF CANADA. [VOL. XLVI.

1912 ecclesiastical authority to celebrate marriages or administer bap-
tism and perform the rites of burial.

IN RE
MARRIAGE 45. In the case of Roman Catholic churches, private chapels or

LAWS. missions, the register must. be granted under the name mentioned

Anglin J. in the certificate of authorization by the bishop, the ordinary of
n the diocese, the vicar general, or the administrator; and the priest

on presenting the register for authentication must exhibit the certifi-
cate of authorization.

In these articles the Code expressly recognizes the
power of the Catholic bishop to appoint priests-for
the solemnization of marriage and to confer upon
them the requisite authority. -Their right to keep
civil registers is made to depend upon this authoriza-
tion of the bishop and their competence to solemnize
marriage for civil purposes is in turn made to depend
upon their being so authorized to keep registers.
(Article 129.)

This latter article, which reads as follows,

129. All priests, rectors, ministers and other officers authorized
by law to keep registers of acts of civil status, are competent to
solemnize marriage.

But none of the officers thus authorized can be compelled to
solemnize a marriage to which any impediment exists according to
the doctrine and belief of his religion and the discipline of the
church to which he belongs,

is the sheet-anchor of those who contend that every
officer authorized to keep a marriage register is com-
petent to solemnize any and every marriage. It is,
on its face, not a facultative provision. It is declara-
tory of a legal competence already existing - which
in the case of ministers of dissenting bodies had been

conferred by the statutes consolidated in the C.S.L.C.,
1860, ch. 20, and by subsequent similar acts.* It is
necessarily general in its terms. It must, as must

every provision of the Code, be read with the other
articles and be so construed that their efficacy shall
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not be destroyed. It is consistent with the limitations 1912

which the provisions above discussed necessarily en- IN RE
MIARRIAGE

tail. Having regard to the facts that solemnization LAws.
by their proper cur6 or by a priest acting with his Anglin J.

authority or that of the ordinary, was an essential
condition of the validity of marriage by the civil law
of Canada at the time of the conquest, that this con-
tinued to be the law in respect to Catholics after the
conquest, that the instructions to the codifiers were
to express the existing law, that in their report they
say their object has been to preserve to everybody

the enjoyment of his customs and practices according to which the
celebration of marriage is entrusted to the ministers of the worship
to which he belongs,

and that they inserted numerous provisions in the
Code compatible only with that intention, I have not
the slightest doubt that, upon a proper construction,
article 129 cannot be read as conferring the general
and indiscriminate power to solemnize marriage
which Mr. Lafleur felt compelled to contend for and
which would inevitably entail upon the province the
very evils which the whole tenor of its enactments in
regard to marriage makes it clear it was the purpose
of the Legislature of Quebec to obviate.

I am of the opinion that under the various provi-
sions of the Civil Code, quite apart from any impedi-
ment created by the laws of the Catholic Church, it
is essential to the validity of the marriage of two
Catholics in the Province of Quebec that the celebrant
should be the parish priest of one or other of them or
a priest acting with his permission or with that of the
bishop. Since the marriage may be solemnized at
the domicile of either party (article 63) this require-

29
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1912 ment of the civil law seems to be inapplicable to the
IN RE marriage of a Catholic with a non-Catholic. The

MARRIAGE
LAWS. effect of the other articles of the Civil Code relating

Anglin J. to marriage, which reproduced the provisions of the
civil law as it stood at the conquest with some sub-
sequent legislative modifications, therefore harmon-
izes with that of article 127 C.C., which recognizes
and adopts for Catholics the law of the Catholic
Church as it stood in 1866 in regard to impediments
to marriage other than those enumerated in the pre-
ceding articles of the first chapter of the title on mar-
riage. On no other construction of the various
articles of the Code dealing with marriage can the
obvious policy of the legislature be carried out or
can due effect be given to them all. This conclusion is
in accord with the great weight of the jurisprudence
of the Province of Quebec. In addition to Laram6e v.
Evans (1), and Durocher V. Degr6 (2), already cited,
I may refer to Globensky v. Wilson(3); Vaillancourt
v. Lafontaine (4) ; and Valade v. Cousineau (5).

Against the view supported by these authorities
there are only the decisions of two judges of first in-
stance - one in Delpit v. Cot (6), in effect overruled
within two months by the Court of Review 'in Dur-
ocher v. Degr (2), and the other in H6bert v. Clouttre
(7).

The effect of the provisions of the statutes and of
the Code in regard to marriage licenses must still be
considered. Although addressed "to any Protestant
minister of the Gospel," the license does not confer

(1) 24 L.O.J. 235; 25 L.C.J. 261. (4) 11 L.O.Jur. 305.
(2) Q.R. 20 S.C. 456. (5) Q.R. 2 S.C. 523
(3) M.L.R. 2 S.C. 174. (6) Q.R. 20 S.C. 338.

(7) Q.R. 41 S.C. 249.
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upon him the power or authority to solemnize marri- 1912

age. (Articles 128 and 129.) That is derived from IN RE
VfARRIAGE

the law in the case of Protestant clergymen and in LAWS.

the case of Catholic priests from the bishop, whose Anglin J.
authorization to solemnize marriage carried with it --

by law the right to keep marriage registers for civil
purposes (articles 44 and 45 C.C.), that right in turn
involving the civil competence of the priests so auth-
orized to solemnize marriage. (Article 129 C.C.)

In the Catholic Church the bishop has the power
to dispense with the publication of banns. The
French law in force in Lower Canada recognized that
right for civil purposes, and by articles 59 and 134
C.C. it is continued. The license issued by the Crown
is nothing more than a substitute or an equivalent in
the case of Protestants for the bishop's dispensation
from the publication of banns, which Catholics must
obtain if they wish to te married without such publi-
cation, and probably also from the obligation of mar-
riage in the church. It is urged that it also does away
with the requirement of marriage at the domicile, but
I more than doubt that.

Article 57 prescribes that:-

before solemnizing a marriage, the officer who is to perform
the ceremony must be furnished with a certificate establishing
that the publication of banns required by law has been duly made;
unless he has published them himself, in which case such certificate
is not necessary.

By article 59(a) it is provided that:-

In so far as regards the solemnization of marriage by Protest-
ant ministers of the Gospel marriage licenses are issued by the de-
partment of the provincial secretary under the hand and seal of
the Lientenant-Governor, who, for the purposes thereof, is the com-
petent authority under the preceding article.

291/2
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191 The issue of a license to a minister to solemnize a
IN RE projected marriage does not confer on him the re-

MARRIAGE
LAws. quisite power to do so. It is an authority to the min-

Anglin J. ister to be chosen, if he be competent by law, to pro-
ceed with the marriage without proof of the publica-
tion of banns and probably elsewhere than in his
church. If the minister be otherwise incompetent to
solemnize the marriage, the license has no greater
validating effect upon it than it would have if the
parties were legally incompetent to contract marri-
age. The minister is personally protected from any
action or liability for damages by reason of any legal
impediment of which he was not aware, article 59
(a); but beyond that the license has no saving force.

That marriage licenses issued by the Crown are
intended solely for Protestants is made clear by a
reference to article 59(a) and to the R.S.Q. (1909),
arts. 1494, 1495, 1497, 1498 and 2943. The provisions
for licenses are confined to the solemnization of mar-
riage by Protestant ministers and the fees derived
from them are by law devoted to Protestant superior
education.

There is nothing, therefore, in the provisions of

the law regarding licenses inconsistent with the view
that a marriage between Catholics in the Province of
Quebec can be validly solemnized only by the cur6 of
one of the parties or by a priest authorized by him or

by the bishop.

I express no opinion as to what persons should,
for civil purposes, be deemed subject as Catholics to
the impediment which has been under discussion.
That question has not been asked.

Before concluding this opinion I think it right to
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direct attention to the important, but too often over- 1912

looked, provisions of articles 163 and 164 of the IN RE
MARRIAGE

Civil Code, which are as follows:- LAWS.

163. A marriage although declared null, produces civil effects, Anglin J.

as well with regard to the husband and wife as with regard to the
children if contracted in good faith.

164. If good faith exist on the part of one of the parties only,
the marriage produces civil effects in favour of such party alone
and in favour of the children issue of the marriage.

My conclusions in regard to the second question
are that in the Province of Quebec marriages between
persons who are both Catholics solemnized before a

Protestant clergyman or minister are civilly invalid;
marriages between persons one of whom only is a

Catholic, commonly called mixed marriages, which
would otherwise be legally binding, are civilly valid
whether solemnized before a Catholic or a Protestant
clergyman or minister. These results flow from the
provisions of the civil law of that province taken by
themselves; and also from the law of the Catholic
Church, so far as it is given civil effect by article 127
of the Civil Code. The recent decree known as "Nc
Temere" I understand not to be within article 127
C.C. It has not received any other legislative recog-
nition and has, therefore, no civil effect.

I would answer the second question submitted, as
to clause (a) in the affirmative, and as to clause (b)
in the negative.

I answer the third question in the negative for the
reasons which Mr. Justice Davies has assigned in
support of the negative answer to the first question.

As was so aptly pointed out by Mr. Smith, the

special and unique provision made by section 93 of
the "British North America Act" for federal remedial
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2 legislation, intended as a protection to religious min-
iNRE orities in educational matters, precludes the idea that,

MARRIAGE .
LAWS. in regard to other subjects assigned to the exclusive

Anglin J. jurisdiction of provincial legislatures any general
- overriding legislative power is vested in the Dominion

Parliament.
I would, in addition, merely direct attention to the

omission of the Province of Quebec from the 94th
section of the "British North America Act," which
provides for Dominion legislation for uniformity in
the laws of Ontario, Nova Scotia and New Brunswick
as to property and civil rights, subject to the approval
of the provincial legislatures, as affording another
argument of some cogency in support of the negative
answer to the third question. "The Province of Que-
bec is omitted from this section," says Sir Montague
Smith, speaking for the Privy Council in Citizens'
Insurance Co. v. Parsons(1), "for the obvious reason
that the law which governs property and civil rights
is in the main the French law as it existed at the
time of the cession of Canada and not the English
law which prevails in the other provinces."

There cannot be the slightest doubt that the re-
presentatives of Lower Canada insisted that, from the
subject of "marriage," which, in the original draft of
the confederation pact, was given in its entirety to the
Dominion Parliament, should be taken out and as-
signed to the exclusive legislative jurisdiction of the

province, "the solemnization of marriage," in order
that the complete control of the Legislature of the
Province of Quebec over all that appertains to that
snbject should be assured and that there should be a

(1) 7 App. Caq. 96, at p. 110.

454



VOL. XLVI.] SUPREME COURT OF CANADA. 455

constitutional guarantee against federal interference 1912

with the provisions of its civil law, carefully framed IN RE
'4ARRIAGE

to suit local conditions, in a matter so vital to civil

rights. Anglin J.

The following announcement was made by the
Chief Justice with respect to the Reference:-

To both branches of the first question, the Chief
Justice, Mr. Justice Davies, Mr. Justice Duff, and
Mr. Justice Anglin answer "No."

The answer of Mr. Justice Idington is:
"It is an impossible bill as it stands. If I must

answer categorically, then I say as follows: The retro-
spective part would be good as part of a scheme for
concurrent legislation by Parliament and Legisla-
tures confirming past marriages which probably
neither can effectively do. The prospective part so
far as possible to make it an effective prohibition of
religious tests may be good, but doubtful, and the
probable purpose can be reached by a better bill."

To the second question-the Chief Justice asks
permission to decline to answer the first branch of
this question, for the reasons given in the attached
memorandum. (See p. 335 antc.)

To the first branch of the question - Mr. Justice
Davies, Mr. Justice Idington and -Mr. Justice Duff
answer "No." To that first branch the answer of Mr.
Justice Anglin is "Yes."

To the second branch of question No. 2 - the
Chief Justice, Mr. Justice Davies, Mr. Justice Iding-
ton, Mr. Justice Dutf and Mr. Justice Anglin, answer
"No."
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1912 To the third question-The Chief Justice, Mr.
IN RE Justice Davies, Mr. Justice Duff and Mr. Justice

MARRIAGE
LAWS. Anglin answer "No."

Mr. Justice Idington's answer is:-

"As to the third question, sub-section (a) I answer
"'yes" to be concurred in by the respective Legisla-
tures of provinces concerned and as to sub-section
(b) I answer "yes" if and when a province fails to
provide adequate means of solemnization."
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THE CITY OF VANCOUVER (DE- 1912
APPELLANT;ENDANT)......................... *Feb. 23.

*March 21.
AND

WILLIAM CUMMINGS (PLAINTIFF) .. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Municipal corporation-Repair of highways-Statutory duty-"Un-
fenced trap" in sideiwalk-Iisfeasance-Actionable negligenee-
Notice-Knowledge-Personal injuries-Liability of corporation
-Evidence Findings of jury-"Res ipsa loquitur." -

Where a municipal corporation is liable for damages sustained by
reason of negligent nonfeasance of the statutory duty imposed
upon it to maintain its highways in good repair, the questions
of notice or knowledge of the defects do not arise. There is a
presumption, in such cases, against the municipal corporation
and upon it lies the onus of adducing positive evidence in re-
buttal; it is not sufficient to shew that the existence of the
defects were not known by the corporation officials. Mersey
Docks and Harbour Trustees v. Gibbs (L.R. 1 H.L. 93), applied;
City of Vancouver v. M1cPhalen (45 Can. S.C.R. 194) and Mc-
Clelland v. Manchester Corporation ( (1912) 1 K.B. 118) re-
ferred to. Davies and Anglin, JJ., contra.

An unprotected opening in the sidewalk of one of the principal streets
of the city, having the appearance of being recently made for
some purposes in connection with the laying of gas-pipes, was
permitted to remain without proper repair during most of the
day, and, at about four o'clock in the afternoon, the plaintiff's
injuries were sustained by stepping into the hole while making
use of the sidewalk.

Held, affirming the judgment appealed from (1 West. Weekly Rep. 31;
19 W.L.R. 322), Davies and Anglin JJ., dissenting, that evidence
of these facts made out a proper case for submission to the jury,
and upon which they c-ould return findings of breach of statutory
duty and misfeasance on the part of the municipal corporation.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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1912 APPEAL from the judgment of the Court of Appeal

CIrY OF for British Columbia (1), affirming the judgment of
VANCOUVER Murphy, J., at the trial, by which the plaintiff's action

V.
CUMMINGS. was maintained with costs.

In the circumstances stated in the head-note and
more fully referred to in the judgment new reported,
the plaintiff, on the findings of the jury, recovered a
judgment for $6,000 damages, and this judgment was
affirmed by the judgment appealed from. The princi-
pal contentions on behalf of the appellant were that
there was no evidence to go to the jury in respect of
the -opening in the sidewalk having been made by or
with the consent of the municipal authorities or as to
the time it had been there, and that, during the course
of the trial, some of the jurymen improperly took a
view of the locus and, no doubt, treated what they saw
there as evidence.

C. W. Craig, for the appellant.

J. Edward Bird, for the respondent.

THE CHIEF JUSTICE.-I agree with Mr. Justice
Idington. The highway was under the control of the
appellant corporation subject to a statutory duty to
keep it in repair. City of Vanco uver v. McPhalen (2).
It was for the jury to say whether that highway was
out of repair by reason of some positive act done by
the corporation, its officers, servants and others act-
ing under its authority and whether or not the cor-
poration was negligent. There was evidence upon
which the case could be left to the jury upon both

(1) 1 West. Weekly Rep. 31; (2) 45 Can. S.C.R. 194.
19 W.L.R. 322.
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points. Assuming, as argued here, that the hole which 1912

caused the accident might have been made without the CITY OF

knowledge or consent of the city in view of the duty VANCOUVER
n V.

to repair which is imposed in absolute terms by the CumMINGS.
statute, the burden of explanation was on the appel- The Chief
lants and they have not in any way attempted to meet Justice.

it. I cannot think, in any event, that any authority
given by the legislature to a gas or water company to
break up the streets was intended to relieve the mun-
icipality from the obligation to maintain them in a
safe condition. The right of the company to open the
streets was subject to the consent of the corporation
and the latter was responsible for any act of the com-
pany which might cause the streets to be out of re-
pair.

It is not necessary to say whether the company
might not also be made liable. But there is nothing
in the acts to which my attention has been drawn
which relieves the municipality from the obligation
to fulfil its duty with respect to the maintenance of
the highways in a proper state of repair.

I would dismiss this appeal with costs.

DAVIES J. (dissenting) agreed with Anglin J.

IDINGTON J.-Each of the parties hereto seems to
have been desirous of trying how little evidence may
consistently, with success, on either side, be given in
an accident case founded on the liability of the appel-
lant, as a municipal corporation, for the repair of its
streets.

It is beyond dispute that the accident in question
took place in clear sunlight, at four o'clock in the
afternoon, on the cement sidewalk in a very busy

30%

459



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 part of the busiest street in the city, by reason of the

CITY O respondent's foot getting caught in a hole in the side-
VANCOUVER walk and that as the result thereof. the respondent
cumNsas. has been rendered a cripple.
Idington J. It is quite clear that, at a point two feet four

inches from the curb, the hole had been cut of four-
teen inches square to enable someone to set in place
therein a metal fixture of some kind, probably to con-
nect with some gas or water system as a means of
shutting off or letting on the gas or water to an adja-
cent -building.

This fixture as described was of that nature, and
not big enough to fill the hole as cut, but, when set
therein, left a space large enough to so receive re-
spondent's foot, that he got caught, tripped up, and
had some bones broken.

This space, it can clearly be inferred from the evi-
dence, had been partly refilled with clay and odd bits
of broken cement by the party who had done the job.
The packing had (as we learn because res ipse
loquitur, and we can well believe it) never been pro-
perly done and the street restored by re-cementing it to
a safe condition for travelling thereon. Indeed it was
palpably an "unfenced trap."

There is no direct evidence when or by whom or
by whose direction or authorization it was done.

It is urged for appellant that it is not shewn
to have had notice or knowledge of what had been
done.

It may, however, be fairly inferred, from what we
are told, that it would have been quite impossible to
have done the job during that day without attract-
ing the attention of those entrusted, or who should
have been entrusted, by the appellant, with the police
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and other official oversight guarding that street, in 191

the way that must, in such regards, be established in CITY OF
VANCOUVER

such communities to enforce the law and protect the v.
public and the municipality's own property. CU1111INGs.

In a less degree it may also be a fair inference to IdngtoJ.

draw that these officials, or some of them, could not
have discharged their duty without observing and
calling attention to the matter if the job had been
done the night before and so left unguarded all the
day of the accident up to four o'clock in the after-
noon.

This statute (the City Charter), as it stood when
the accident occurred which gave rise to the case of
McPhalen v. City .of Vancouver(1), has been amended

since the decision in that case, and now reads so that
no doubt can exist of the intention of the legislature to
give a right of action to those suffering from the
municipality's default respecting its duty to repair.

I need not repeat here all I said in that case rela-
tive to the liability of a party neglecting an impera-
tive duty imposed upon him by any statute intended
to protect and give cause of action to any one suffer-
ing by reason of such default. I may refer to the
judgment of Mr. Justice Lush in McClelland v. lan-
chester Corporation(2), of which report has reached

here since, as to a large extent bearing out the view we
had taken.

Referring to the views I and others expressed in
the McPhalen (ase(3), and applying the principles

set forth therein, and the amendment to the statute,
is it not clear that, on such a statute as amended,

(1) 15 B.C. Rep. 367. (2) (1912) 1 K.B. 118, at p. 133.
(3) 45 Can. SC.R. 194.
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1912 when the facts demonstrate an actual want of repair,
CITY OF causing damage, an action is primat facie of necessity

VANCOUVER
shewn to be well founded, because the statute has not

CumINGS. been duly observed or complied with, and hence the
Idington J. party in default called upon to offer some excuse?

Prima facie 'the duty is imperatively obligatory and
its consequences can only be got rid of by some valid
excuse for a failure to discharge the duty so imposed.

This statute is just the same as any other in that
regard. The obligation is not qualified by the statute
itself in any way. The same principles of law must
be adhered to in applying it as in applying other

statutes imposing any like duty to repair.

Notice to, or knowledge on the part of, the auth-

orities of a want of repair never formed part of the

statute.

American and Ontario cases are cited to shew that
some such notice or knowledge of non-repair must be
proven by a plaintiff claiming to recover by virtue of

the statute. I do not say that no such cases exist as

would carry the doctrine of notice or knowledge thus

far, for there has been a good deal of confusion of

thought in that regard, -but no case cited to us from

the Ontario authorities carries it so far. Numerous

dicta can be found apparently doing so. I think we
must discard them and also such cases, if any, as

carry the doctrine so far.

I will presently consider the question where I

think notice or knowledge may become an operative

factor in these accident cases. Beyond the line I will

indicate I think the doctrine questionable, and, as the

late Mr. Beven pointed out, had not found a place in

English decisions. Its history helps to shew how it
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came about in the United States and Ontario so far 1912

as really existent. CITY OF
VANCOUVER

When the road-making and the road-repairing V.
CUMMINGS.

duties in America were imposed on municipalities the

very conditions of the country required that, in meas- Idington J.

uring the extent of that duty, due regard should be
had thereto, and the variations, especially as to the
kind of road, the state of repair, and the superinten-
dence which might be necessary in one place and could
not be expected or exacted in another under entirely
different conditions.

I suspect the element of notice came to be intro-
duced in connection therewith. Indeed we find the
statutes of Maine and Massachusetts, and possibly
others states expressly required that municipalities so
charged with the duty, should, as a condition of lia-
bility, have had reasonable notice of the condition
complained of, and that notice was by the courts im-
puted to them occasionally from very slight circum-
stances.

In Old Canada (as to that part known then as
Upper Canada, now Ontario). the first step taken to
render municipalities therein responsible, was by 12
Vict. ch. 81, sec. 190, transferring the powers and
duties of justices in sessions, with respect to highways,
to the municipal councils of the county.

The next session 13 & 14 Vict. ch. 15, sec. 1, cities
and towns were expressly charged with the duty to
repair and rendered liable criminally as well as civilly
for default.

The later enactment (in one section, indeed in one
sentence, which applied to all municipalities) that the
non-observance of the duty of repair legislatively cre-
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1912 ated thereby, should be held to be a misdemeanour

CITY OF punishable by fine and further render the municipal-
VANCOUVER ity sposible for all damages sustained by any per-
CUMMINGS. son by reason of such default, tended to make courts
Idington J. look at the criminal law liability as the boundary of

the civil liability.

Though this was not uniformly agreed to, and the
statute later on modified, I suspect the idea of notice
or knowledge as part of what might reasonably be re-
quired to found a criminal prosecution, became the
more readily importable into cases involving only
civil liability, than it would have been had the statute
been originally framed as the one in question here
without expressly giving any remedy.

For a long time the Ontario courts had thus a
statute to interpret which is capable of being looked
at from a point of view that does not need to be taken
relative to this one.

Then again the question constantly arose as to
whether or not there was a common law liability in-
dependently of the statute, and in seeking for such
principles of common law as might create a liability
on the part of the municipality as the owner of the
road or having jurisdiction over it, in settling the re-
lations thereby created between the municipality and

persons it had invited, as it were, to use the road, the
questions of notice and knowledge became more
closely relevant to the consideration of what should
determine the question of liability, than in relation
to the simpler question of whether or not a plain
statute had been violated and its duties neglected.

So far as the Ontario cases have any bearing on
the question, I think this history and these several
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considerations must be borne in mind in usinr such 1912

cases. It has been usual also for the purpose of em- CITY OF
VANCOUVERphasizing the claim and possibly affeeting damages to V.

shew gross negligence by giving evidence of long ex- Commas.

istence of the non-repair. Such prudence, however, is Idington J.

not to be confounded with the question of notice. I
may say, however, that the Ontario cases cited to us

do not go the length which is contended for herein.
The case of Castor v. Township of Urbridge(1),

relied on is no authority for the proposition. It was
disposed of on the ground of contributory negligence

of the plaintiff. No case is an authority binding any
one but for, or in respect of, the point of law neces-
sarily decided for the determination of the case.

True, the late Chief Justice Harrison, who was a
great authority on municipal law, made, as was his

wont, in his opinion in that case, an exhaustive col-
lection of all the cases bearing upon every possible
view that the case suggested. In this examination re-
lying upon American authorities alone, he seems to
lay down, at foot of page 127, that there is no pre-
sumlption.

It is to be observed that the case was one arising
out of the clear wrongdoing of someone who had no
official relation with the municipality or colour of
right to do what he had done. It was because the

case was of that class and had never, till then, arisen

for decision in a superior court that the Chief Justice
took such pains.

It is, if I may be permitted to say so, that kind of
case alone which can properly give rise to the ques-
tion of notice. When it is sought to apply the doc-

(1) 39 U.C.Q.B. 113.
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1912 trine to the cases where the road had merely worn
CITY OF out of repair, I think it is entirely misplaced.

VANCOUVER
. No -one would think of saying that when the forces

C G of nature have suddenly destroyed or put out of re-
Idington J. pair a road, or someone has maliciously or negligently

wrought the same result, and an accident has taken
place as a result thereof, that the municipality must
be held as insurers and so, regardless of all oppor-
tunity to have repaired the road so destroyed, be cast
in damages.

It generally happens in the stating of such a case
to any court, that this is its nature and the question
of notice or knowledge or opportunity thereof inci-
dentally arises.

I am, despite dicta to the contrary, prepared to
hold that, unless in some such case as I have sug-

gested, the question of notice or knowledge does not
arise, and that in all cases where the accident has
arisen from the mere wearing out, or apparent wear-
ing out, or imperfect repair of the road, there arises
upon evidence of accident caused thereby, a presump-
tion without evidence of notice that the duty relative
to repair has been neglected.

The municipality is bound to take every reason-
able means through its overseeing officers and other-
wise, to.become acquainted with such possible occur-
rences, and if it has done so can possibly answer the
presumption.

It is beyond my province here to further define the

limits of that presumption; I am only concerned with

giving due consideration to arguments pressed upon
us and rested upon the authorities which I have re-
ferred to.
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In the case of Kearucy v. London, Brighton and 1912

South Coast Railway Co.(1), where a railway company CITY OF

was in duty bound to keep in repair a bridge over a VANCOUVER

highway, a brick fell from it on a passenger below CU xaINGS.

just after a train had passed, and he was held entitled Idington J.

to damages and had no need to shew more than these
facts. The decision was upheld in the Exchequer
Chamber. The duty was merely to keep in repair.
Res ipsa loquitur was applied. Why should there
be one rule of law as to the evidence needed or pre-
sumption arising from evidence in one class of cases
involving a breach of duty to repair and another rule
for other classes? One would suppose it would if
anything be more stringently applied in the case of a
breach of a plain statutory duty than in the other. I
see no difference. I do, however, see how as a case
develops and becomes complicated, other considera-
tions may arise.

In this case the sidewalk was found in the condi-
tion described. It clearly was not the result of malice
but of work, for a useful purpose, presumably, done
by the appellant or someone acting under its express
authority.

The charter of appellant contains the following
clause:-

218. Every public street, road, square, lane, bridge or other
highway in the city shall be vested in the city (subject to any right
in the soil which the individuals who laid out such road, street,
bridge or highway may have reserved), and such public street, road,
square, lane or highway shall not be interfered with in any way or
manner whatsoever, by excavation or otherwise, by any street rail-
way, gas or waterworks company, or any companies or by any com-
pany or companies that may hereafter be incorporated, or any other
person or persons whomsoever, except having first made application
and received the permission of the city engineer in writing.

(1) L.R. 5 Q.B. 411.
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1912 Let it be observed that there is not a word of evi-

CITY OF dence shewing either gas or waterworks to exist in or
VANOUVER be operated in the city. All the reference to such
CumtaNGs. works is that the fixture set in the walk had the ap-
ldington J. pearance of being something put there "for water-

works or gas or whatever it is."
For aught we know the city may own and have in

operation both classes of such works.
We are referred to an Act incorporating a gas

company many years before but whether it ever got
organized or did anything or appeared any place but

upon paper we are not told in evidence. What right
could the court have before submitting the case to the
jury to presume such existed?

In the face of the above quoted stringent provi-
sions of section 218, is it not asking too much to per-
mit the imag-ination such free scope as to allow it to
construct some basis for the theories as to others being
liable for damages?

Sweep aside these products of the imagination and
there is nothing to be fairly inferred from the facts
save that the city may have placed the fixture where

placed.
Even if there had been evidence of some such gas

works, as provided in the charter got to establish such,
I do not see how it could operate without the co-opera-
tion of the city authorities. And when so subject to
the control of the city as above section 218 implies it

must be, it became the duty of the city to protect its
walks and those travelling thereon just as much and
as efficiently in that regard as if it possessed the works.
If it failed to make such stringent regulations and

provide for such supervision by its own officers there-

of, so as to protect the public and keep itself well in-
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formed of all that was being done, then it was, and on 1912

this evidence may well be inferred to have been, negli- cITY OF
{rent T~- ~-b,~ 1 ANCOUYER

g-ent. It was for the jury to say. VACOUE

In this connection regard may be had to the rule to CUMMINGS.

be applied herein, laid down in the judgment of Black- Idington J.

burn J. in delivering the opinion of the judges in
Mersey Docks Trustecs v. Gibbs (1). In one of the
cases and issues raised for consideration therein the
contest was relative to the charge delivered to the
jury which, according to the bill of exceptions ten-
dered, raised this very issue of non-liability in the
absence of knowledge on the part of the defendants
there.

The Lord Chief Baron had charged the jury in
effect that it was not necessary to prove knowledge
on the part of the defendants or their servants of the
unfit state of the docks and that proof that the de-
fendants by their servants had the means of know-
ledge and were negligently ignorant of it, would en-
title the plaintiffs to the verdict.

Do we need, even if knowledge or notice is to be an
element, anything more in disposing of this case ?

Indeed, when the duty to know is considered and
what the Lord Chancellor said, at page 122 of that
case, holding that

they must be held equally responsible if it was only through their
culpable negligence that its existence was not known to them.

is fully appreciated, then the field for notice and
knowledge to become an operative factor in these
cases is an exceedingly narrow one. In any way I
can look at this case I see no ground to support the
appeal.

(1) L.R. 1 H.L. 93.
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1912 I think the court below right in finding a case to
Car or submit to the jury that there had arisen a presump-

VANCOUVER Lion on the evidence and inferences fairly deducible

CUMMINGS. therefrom, which entitle the respondent to recover
Idington J. upon the statute if the jury chose to draw such in-

ferences.
The appeal, I think, should be dismissed with

costs.

ANGLIN J. (dissenting).-The plaintiff (respond-
ent) was injured as the result of stepping into a hole
in a concrete sidewalk in Hastings Street, which is
said to be a principal thoroughfare in the City of
Vancouver. The hole, which was of such a character
that it is clear that it had been purposely cut in the
concrete, was about 12 by 14 inches in size and of a
depth of two or three feet. In it, extending from the
bottom to the surface, was an iron pipe covered by a
steel plate apparently about seven or eight inches
square and level with the surface of the sidewalk.
This steel plate appears not to havebeen in the centre
of the hole. The plaintiff in testifying says that the
space left on one side was greater than on the other.
He adds that after the accident he noticed that the
hole was filled up around the -iron pipe with rough
broken concrete and clay to within from five to seven
inches of the sidewalk. There are also the following
questions and answers in his evidence:-

Q. Now around this aperture or hole which was covered by this
steel plate, there had been earth and rough pieces of concrete as
you said thrown in there, tramped? A. Yes.

Q. Now what did you see within the next-a short time after this
accident? A. I saw a gang of men working there across, taking up
the pavement on the street going across to that iron structure they
were building alongside the Woods Hotel.

Q. What were they doing with relation to this hole, what con-
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nection had it with the hole? A. It was running from whatever this 1912
plate was for. gas or iwater, they were running from this plate across C

the street. had the blocks of cement up and digging down somewhere VANCOUVER
about two weeks later. V.

CUMIAcNas.

That its charter imposes upon the City of Van- Anglin.J.

couver a duty to maintain its streets in repair, a -

breach of which renders the city civilly liable to per-
sons injured as a result thereof while lawfully using
such streets has been settled by this court in City of
Vancoutvcr v. MIcPhalen(1). We are now called upon
to determine whether evidence of the facts above
stated made a case sufficient to submit to a jury upon
isues whether there was (a) misfeasance on the
part of the city rendering it civilly liable to the plain-
tiff, or (b) a breach of the city's duty to repair which
entailed such liability.

The only reasonable inference upon the facts in
evidence is that the hole in question was cut for the
purpose of placing in it the iron pipe which was there
at the time the plaintiff was injured. Upon the plain-
tiff's own evidence this pipe may have been either a
gas pipe or a water pipe. The Vancouver Gas Com-
pany, incorporated in 1886, has a statutory right to
open up the streets of a city for the purpose of placing
its pipes in and under them. While wrong-doing is
never to be assumed, and, therefore, the cutting of the
hole in question should not, in the absence of any evi-
dence warranting such a conclusion, be ascribed to
the act of a wrong-doer, there is no sound basis on
which a jury could say that it was cut by the muni-
cipal corporation or its servants and not by the gas
company or its employees. It seems to me impossible

(1) 45 Can. S.C.R. 194.
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1912 to say that a case was made for submission to a jury

crrY OF on the ground of misfeasance.
VANCOUVER

VE. If then, in order to succeed, the plaintiff must
CUMMINGS. make out such a case as would render the City of Van-
Anglin J. couver liable although the hole had been cut by the

gas company - and that, I think, is his situation -

he must prove facts which, at least, primd4 facie war-
rant an inference that the city neglected its duty to
maintain the sidewalk in question in repair. The duty
of repair is imposed by the statute in absolute terms.
But, as is pointed out by Irving J.A., citing from

Comyn's Digest, vol. 1, p. 405(b),

An action upon the case does not lie where a man has not suffi-

cient notice of his duty.

The duty to repair comes into existence only when a
state of disrepair exists, and I find it very difficult,
without holding the municipal corporation subject to
the liability of an insurer, which the statute, in my
opinion, was not intended to impose, Mlersey Docks
Trustees v. Gibbs(1), at pages 123-4, to reach the con-

clusion that, in the absence of proof of notice or of cir-

cumstances such that notice to the municipal corpora-
tion should be imputed(2), there has been neglect or

breach of its duty to repair. There being no evidence

of actual notice, the point for consideration seems to

be whether such facts are disclosed as would warrant

the trial judge in leaving it to a jury to say whether
notice of the existence of the hole in question should

be imputed to the defendants. From the fact that

shortly afterwards the sidewalk was opened up for
the purpose of making a connection with the pipe
placed in the hole at which the plaintiff was injured,

(2) L.R. 1 H.L., at pp. 121-2.

472

(1) L.R. 1 H.L. 93.



VOL. XLVI.] SUPREME COURT OF CANADA.

the reasonable inference would seem to be that the 1912

hole itself had been recently made rather than that it cITY OF

had existed for some time. From the evidence that OITER

"there had been earth and rough pieces of concrete CmUMaIS.

thrown in there, tramped," it would also appear to be Anglin J.

a reasonable inference that after the hole had been cut
and the pipe placed in position, it had been filled up
with this material to the surface, because otherwise it
could scarcely have been "tramped." This would ap-
pear to have been a temporary filling, inasmuch as the
street was shortly afterwards again opened up for the
purpose of making the connection to which the plain-

tiff refers. It is a well-known fact that, when a hole
has been cut and filled up in this manner, the filling
may appear to be, when first put in position, per-
fectly firm and solid; and yet, unless it has been ex-
ceedingly well packed or tamped, action of water
will soon cause a sinking of the material below the
surface. The surface itself may remain intact for a

time, but eventually the arch which it forms will give

way and the surface itself cave in. That this may

have happened, and in all probability did happen in

the present case, seems to me to be a fair conclusion

from the evidence before us. There is nothing to shew

that the filling in was negligently done; still less that

any municipal inspector looking at the hole after it

had been filled in would or should know that the sur-

face would collapse before the work of connection

should be proceeded with. While, therefore, it is true

that under the amended charter of the city the gas

company could probably open up the streets only with

the permission of the city engineer, so that the latter

would have notice of any such opening to be made,

and assuming that it would be his duty, or that of civic

31
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1912 officials under him, to see that any opening so made

CITY OF was properly closed up, I find nothing in the evidence
VANCOUVER

VA which would warrant a finding of neglect of that duty.
CUMMINGS. It is entirely consistent with the evidence that the fill-
Anglin J. ing of the hole may have fallen in only immediately

before the plaintiff was injured, or it may be that it
gave way under the pressure of his foot step and that

up to that moment there was nothing to indicate that

the hole as filled in constituted a source of danger to

pedestrians. Neither is it possible to say that the
temporary filling in of such a hole (pending the con-
nection within a few days of the pipe which it con-
tained with the other works contemplated and which
would necessitate the re-opening of the hole) with
rough concrete and clay properly packed and tamped,
would be a negligent or improper thing. The duty of
the municipality to maintain its streets in repair must
receive a reasonable construction. It does not subject
the city to the liabilities of an insurer. The duty of
the city engineer who has notice of an opening being
made by the gas company must also be dealt with rea-
sonably. It does not, in my opinion, require him to
keep an inspector constantly on watch while such an
opening is being made and filled in. Upon the evi-
dence, it is a fair inference that this hole was filled in,
as would be the duty of the gas company if it had cut
the hole, and that the filling had been carried to the

surface and had been "tramped." There is no evi-
dence which would warrant an inference that upon a
proper inspection an official of the City Engineer's De-

partment would have discovered that the filling was

insufficient and that the hole as kept constituted a
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menace to pedestrians. Sanitary Commissioners of 1912

Gibralter v. Orfila(1), at pages 411, 413. CITY OF
VANCOUVER

We were much pressed by counsel for the respond- V.
ents with the argument that, inasmuch as it was pecu- CUMMINGS.

liarly within the knowledge of the municipality Anglin J.

whether the hole in the sidewalk had or had not been
cut by its officials or contractors, and how long it
had existed as a source of danger to pedestrians, upon
the plaintiff shewing that he had been injured by
stepping into the hole the burden was shifted to the
defendant to prove facts and circumstances which
would exonerate it from responsibility, and that, in
default of its producing such evidence, it should be
presumed that facts and circumstances existed which
rendered it liable. This argument simply means that
proof of the existence of a hole establishes a case of
primd facie liability without any proof of neglect of
duty, or of facts from which an inference might fairly
be drawn of neglect of duty on the part of the muni-
cipal corporation. I am unable to accede to that con-
tention. This is not a case of res ipsa loquitur. More-
over, the plaintiff could readily have shewn the char-
acter of the pipe in question and have thus cleared up
the issue as to misfeasance. He was, in my opinion,
bound to do so. Assuming that, in the absence of such
evidence, the case must be dealt with on the basis
that the hole was not cut by the municipality, the
plaintiff would probably have experienced no serious
difficulty in adducing some evidence - very little
would have sufficed in view of the situation of the hole
- to shew that it had been in a dangerous condition
long enough, if that were the fact, to warrant a jury

(1) 15 App. Cas. 400.

31%
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1912 imputing notice to the defendant. At all events ei qui
CITY or affirmat, non ei qui negat, incumbit probatio. In the

VANCOUVER
V. absence of any evidence of the existence of facts or

CUMMINGS. circumstances warranting an inference of negligence
Anglin J. on the part of the defendant, it should not be called

upon to prove the negative, viz., the non-existence of
such facts or circumstances.

For the foregoing reasons I am, with great respect
for the views of the majority of the Court of Appeal
of British Columbia and of those of my learned
brothers who have reached the contrary conclusion,
of the opinion that a case had not been made proper
for submission to a jury and that the plaintiff's action
should have been dismissed. I would allow this ap-
peal with costs in this court and in the Court of Ap-
peal and would dismiss the action with costs.

BRODEUR J.-I am of the opinion that this appeal
should be dismissed and I concur with the opinion of
Mr. Justice Idington.

Appeal dismissed with costs.

Solicitor for the appellant: J. G. Hay.

Solicitors for the respondent: MacNeill, Bird, Mac-
donald & Bayfield.
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JOSEPH BENTLEY AND TOI WEAR 1912
APPELLANTS;

(DEFENDANTS) ....................... f.A.P.L.A.T. *Feb. 26.
*March 21.

AND

SAMUEL J. NASMITH (PLAINTIFF).. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Broker-Sale of land-Principal and agent-Disclosing material in-
formation-Secret profit-Vendor and purchaser-Agent's right
to sell or purchase-Specific performance.

A broker being informed by the owners that they would sell certain
lands entered a description of the property in his list of lands
for sale through his agency. The lands being still unsold about
three months later, the broker, in consideration of a payment of
$50, obtained an exclusive option from the owners for the sale
or purchase by himself, within 30 days, of the lands at a price
named, which was to include his commission in the event of his
effecting a sale, but without disclosing information of which
he was then possessed that there was a probability of the
lands selling within a short time at an increased price. Within
a few days after the date of the option he effected a sale, in his
own name, of the lands for double the price named therein, noti-
fied the owners that be exercised his option to purchase and
demanded a conveyance. In an action for specific performance,
brought by the broker on refusal of such conveyance,

Held, per Fitzpatrick C.J.-That by the terms of the written agree-
ment the broker became an agent for the sale of the lands with
the option of purchasing them for himself; that he could not
become purchaser until be had divested himself of his character
as agent; that he was, as agent, bound to disclose to his prin-
cipals the knowledge he had acquired respecting the improved
prospects of a sale at enhanced value, and his exercise of the
option to purchase did not relieve him of this obligation. He

was, therefore, not entitled to a decree for specific performance.

Per Davies, Idington, Anglin and Brodeur JJ.-That the broker was
an agent for the sale of the lands at the time he procured the

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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1912 option and, having failed in his duty to disclose to his prin-
cipals all material information he had as to the probability of

BENTLEY the lands selling at a higher price than that mentioned, specific
V.

NASMITHI. performance of the agreement to sell to him should be refused.

- The judgment appealed from (16 B.C. Rep. 308) was reversed.

APPEAL from the judgment of the Court of Appeal
for British Columbia(1), affirming, on an equal divi-
sion in opinion, the judgment of Clement J., at the
trial, by which the plaintiff's action was maintained
with costs.

The circumstances of the case are stated in the
above head-note, and the questions raised on the appeal
are discussed in the judgments now reported.

J. C. Bird, for the appellants.

E. A. Lucas, for the respondent.

THE CHIEF JUSTICE.-The facts are fully set out
in the notes of the other judges. By the memorandum
of 21st November, the appellants gave to the respond-
ent "the exclusive right to purchase or sell for the
term of one month" the property in question in these
proceedings. This memorandum of itself undoubtedly
established a very peculiar relation between the
parties. In my opinion, Nasmith became thereunder
an agent for sale and he also had an option to pur-
chase. He could have sold the property as agent, or,
finding himself unable to sell, he could have purchased
it for himself. The dual relation should have been
severed, however, before the option to purchase was
exercised; otherwise, Nasmith continued to be an
agent obliged, as such, to make full disclosure up to

(1) 16 B.C. Rep. 308.
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the very moment that he exercised his option to pur- 1912

chase. The confusion in the legal relations between BENTLEY

the parties resulting from such conditions is quite NASMIT.

sufficient to shew how necessary it was to regularize The-hief
his position towards the appellants. Not having done Justice.
so, Nasmith was bound to them by the rule of law
which regulates the relations of principal and agent
as to disclosure, etc., and the exercise of his option to
purchase did not relieve him of that obligation. In
the peculiar circumstances of this case it would re-
quire but very slight evidence to justify the conclu-
sion that the respondent was dealing as agent.

In answer to a question from me during the argu-
ment, Mr. Lucas admitted that the entry on the regu-
lar listing card made as the result of the first inter-
view was just such as would have been made by Na-
smith, he being a real-estate agent, if he had taken the
property to sell as the agent of the appellants. In
case of doubt it might fairly be assumed from the way
the respondent treated the transaction at the time
that he considered himself an agent for sale. That
he did not, as he says, make any effort to sell the pro-
perty cannot in any way effect the character of the re-
lations established previously with the appellants.
On the other hand, if he did not try to sell, what is
the meaning of his reference to a prospective buyer;
and why did he mutilate the listing card by taking
off the owner's name ?

Finally, in the agreement of 25th November, there
is quite sufficient to satisfy me that the relations
of principal and agent still existed at that time
between the parties and that the vendees might, on
discovery of that agency have their recourse against
the appellants on the ground that the sale was made

479



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 under the terms and authority of the memorandum.

BENTLEY Bryant, Powis & Bryant v. La Banque dit Peutple(1),
V.

NASMITH. at page 180.

The Chief I would allow this appeal with costs.
Justice.

DAVIES J.-This action was one brought to en-
force specific performance of an agreement for the
sale to plaintiffs by the defendants of certain lands.

The main questions debated on the argument in
the appeal to this court were whether at the time the
plaintiffs obtained the option for the purchase of the
land they were the agents of the defendants for the
sale of such land and bound to disclose to them before
obtaining the option all material facts which had
come to them or were within their knowledge respect-
ing the selling value of such lands.

I have no difficulty on the facts in reaching the
conclusion that at the time the plaintiff obtained the
option for the purchase which he afterwards sought
to have enforced he was the defendants' agent for the
sale of the same land. It seems to me equally plain
that being such agent and having become possessed of
material information affecting the selling value of the
lands it became his duty to disclose such information
to his principals before attempting to purchase for
himself. This disclosure he did not make. He de-
liberately concealed the facts within his knowledge;
facts which largely affected the selling value of the
land in his opinion and would in all probability have

affected the judgment of the owners of the land in
giving him the option.

Having reached these conclusions as to the agency

(1) (1893) A.C. 170.
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of the plaintiff and his neglect to disclose material 1912

facts affecting the selling value of the land before BENTLEY
obtaining an option to purchase for himself, it seems NASMITH.
to me to follow as of course that a court of equity - --

Davies J.
would not lend its aid to enforce at his instance such
an agreement for the purchase of the land by him-
self obtained under such circumstances.

I would allow the appeal and dismiss the action
with costs in all courts.

IDlNGTON J.-The respondent, as a real estate
agent, had in August agreed with appellants to list
their property consisting of forty-six acres of land
for sale at a price of $210 an acre. On the 19th No-
vember following he induced them to sign, in con-
sideration of $50 then paid, an agreement giving him
the exclusive right for thirty days to sell or purchase
said lands at .5200 an acre. This was done so late in
the afternoon of that day that the agreement was
dated as of the 21st, being the Monday following. On
the 23rd or 24th of November he had the assurance to
ask the first man inquiring $500 and then $400 an
acre. On the 25th he sold to another at the latter
price. He admits that he made no disclosure of any-
thing he knew relative to the material circumstances
which, if known to appellants, might have changed
their minds and led to their refusing him this option.

le says, or rather tries to lead the court to believe,
in the first place that he did not know anything
material, and in the next place that what he did know
was of the nature of suspicion, or mere rumours which
were common property. le has not given anything
in evidence to explain why, in two or three days, he
had the assurance to demand $400 or $500 an acre
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1912 from the first man he met likely to become a pur-

BENTLEY chaser.
V. If he could have satisfied the court by reference to

NASMITH.

Idin-on J some sudden discovery after making the bargain,
that would have removed the suspicion of unfair deal-
ing, I have no doubt he would have given it.

The evening newspaper announcements may ac-
count for much, but I do not think the whole.

It is clear to my mind that if the appellants had
known all respondent knew, or had reason to know
to excite his expectation, he never would have secured
the option.

It is also pretty clear that there was a something
that induced the respondent suddenly to change his
attitude of apathy taken relative to this property,
from August, to that taken on the 19th of November
as one of zealous anxiety.

He swears he did not know of the Canadian Pacific
Railway developments. He may not actually have
known, but I have not the slightest doubt he had
good reason to suspect important developments. And
especially so as he has failed to contradict or explain
the evidence of Williams, who tells of the respondent
saying some one had given a. tip or hint. Indeed, he
himself tells much that shews he had some reason to
suspect things were moving, as it were.

The appellants were entitled to have these reasons
that moved him disclosed to them. In saying so I have
not overlooked the remark of Dart, "Vendors and
Purchasers," at page 39 of the 5th edition, that an
agent

need not have pointed out a merely speculative advantage (such as
the possibility of an unplanned though contemplated railroad run-

ning near the property) which might be reasonably supposed to be

equally in the knowledge of both parties.
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This is, in substance, a quotation from the judg- 1912

ment of Vice-Chancellor Wigram in the case of Ed- BENTLEY

wards v. Meyrick (1), and is, therefore, as well as from NASMITH.

its adoption by the author, entitled to great respect Idington J.
in every case involving similar conditions of fact.

This case has only a very slight sort of resem-
blance in its facts to that, but, nevertheless, the
dictum has given me such concern as to lead me to
seek for authorities wherein it may have been applied
in cases exhibiting facts more closely resembling those
here in question. I have failed to find any: It is, of
course, desirable that the doctrine of fiduciary rela-
tionship binding an agent for sale should not be
stretched to cover cases where disclosure has taken
place and through honest oversight an incidental cir-
cumstance presumably known to both parties has been
overlooked in the disclosure made.

In this case there was no attempt at disclosure or
recognition of the duty requiring it and the respond-
ent frankly says he would not have told appellants if
they had asked him.

Indeed, the case, at the trial and throughout, has
been treated as if the disclosure had not been made.
But it seems to have been held that the mere listing of

property with an agent for sale created no fiduciary
relation.

With respect I cannot accept this latter view of
the matter. The business of the respondent was to
procure for those (listing property or in other words)
entrusting him with the sale of property, purchasers
thereof.

The naming of the rate of commission to be paid or

(2) 2 Hare 60.
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1912 terms upon which it is to be paid has nothing to do

BENTLEY with the legal question as to what will constitute the

NASNITH, relationship of principal and agent between the

parties.
SJ. The sole question in such cases must always be

whether or not the alleged agent has by his language
or conduct, or both, constituted himself the agent of a
principal assenting thereto and has undertaken the
duty flowing therefrom.

In McPherson v. Watt (1), the Lord Chancellor
points out in effect that it mattered not whether Watt
was a gratuitous adviser or paid adviser; the sole
question being whether or not in fact he had become
the adviser.

In the case before us I have no doubt the question
of commission was as well understood by both parties
as it was by the respondent when the entry was made
by him on his listing card shewing what is admitted to
have been primd facie the usual rate.

There are some curious features in the case.
Amongst others one is tempted to doubt whether or

not the respondent did not in truth hesitate to take
the position lie now does.

The receipt given the sub-purchaser for the deposit
got on the resale contains the following:-

This receipt is given by the undersigned as agent and subject to

the owner's confirmation.

The respondent himself signed his firm's name to
this with a doubtful "pro S. J. Nasmith." What
owner did he meai ? Or was it that the printed form

merely said what he ought to have thought ?
When one looks at it thus and considers the facts

(1) 3 App. Cas. 254, at p. 263.
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and that the respondent seems to have been far from 1912

clear in his own mind when speaking to appellants BENTLEY

later on the point of whether or not he should set up NASVITH.

a claim to the commission, some curious speculations Idington J.
flit across one's mind.

I think the appeal must be allowed with costs here
and in the courts below and the action be dismissed
with costs.

ANGLIN J.-The plaintiff, a real estate agent, sues
for the specific performance of an agreement for the
sale to him of certain lands of the defendants which
he says resulted from his exercise or acceptance of an
option to purchase such lands procured from the de-
fendants on the 19th of November, 1910, in considera-
tion of a cash payment of $50 which he then made to
them. The document, under which the plaintiff claims,
gave him for one month an exclusive agency to sell as
well as an option to purchase the property in question
at a stipulated price, $200 per acre, and upon terms
specified. le effected a sale of it on the 25th Novem-
ber, he alleges on his own behalf, at $100 per acre.

In answer to the action, the defendants plead that
the plaintiff did not in fact exercise his option to
purchase and that the sale of the property at $400 per
acre was effected by him on their behalf and as their
agent. They also assert that in August, 1910, the
plaintiff became their agent for the sale of the pro-
perty in the ordinary way, that he was still such agent
when he procured the option in November, and that,
when seeking the option, he concealed from them cer-
tain material information which it was his duty to dis-
close. They maintain that the option which he ob-
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1912 tained was thus vitiated and was voidable at their
BENTLEY election.

NASMITH. It appears that the plaintiff sought the option to

Anglin J. purchase in November because, as he himself says, he
- had reason to expect and did expect "a sharp rise in

real estate values there." He had heard rumours of
prospective industrial developments in the neighbour-
hood, the announcement of which he believed would
precipitate a marked increase in the market price of
this property. He knew that an adjacent property
which had been in his hands for sale, had been
"taken off the market for some good reason." These
were circumstances which admittedly influenced his
judgment as to the probable market value of the pro-
perty in question. He must have known that they
would be likely to influence the judgment of the de-
fendants in deciding whether they should accede to his
request for an option to purchase. "This excitement
that was on," he says, "was the prime cause for my
going there," i.e., to the defendants, to secure the
option.

Instead of imparting this information to the de-
fendants (he says he would not have given it had
they asked for it), the plaintiff apparently sought to
mislead them. Although he had in view no pur-
chaser other than himself or his partner, he talked to
them as if he had a prospective purchaser and dis-
cussed the agricultural possibilities of the land. He
practically admits that he did this in order "to throw
the defendants off the track."

If, when he went to them on the 19th November,
the plaintiff was the defendants' agent to procure
offers for the purchase of the property in question,
he was, in my opinion, bound to disclose to them all
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material information which he had before taking from 1912

them for his own benefit an option to purchase it, and BENTLEY

his deliberate concealment of such information - if NASMITH.

not active misrepresentation of the situation - ren- Angfin.1.

dered the option which he secured voidable at their
election. The materiality of that which he admits
influenced his own judgment and action in the matter
he cannot very well dispute.

But he insists that prior to the 19th November he
was not the defendants' agent in any such sense as
would impose upon him this duty of disclosure. The
plaintiff first saw the defendants in August, 1910,
with a view to purchasing another property from
them. In the course of the negotiations about this
other property, which came to naught, the defendants
informed him that they owned the property now in
question and wished to sell it. He admits that he told
them that he handled "outside properties" and will
not deny that he stated that his business was that of
a real-estate broker. The defendant Wear says that
he made this statement and that he then understood
from him that he "sold on commission." The defend-
ant Bentley also says that he knew the plaintiff was a
real-estate agent. I have no doubt that this was the
fact, and the evidence makes it abundantly clear to
me not only that the character of the plaintiff's busi-
ness was known to the defendants, but that, to the
knowledge of all parties, it was in his character as a
real-estate agent that the defendants offered to place
with him the sale of their property and that he took
the "listing" of it. His own story is that, when the
defendants told him he might sell it if he could, he
took a memorandum of the description of the land and
of the price and terms of sale on the spot. When he

487



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 returned to his office he immediately "listed" the pro-
BENTLEY perty on a card in the following form:-

V.
N AS'MITH.-I.

PRICE,
Anglin J. DIST. LOT. BLOoCx. LoTE INCLUDING TERMS.

1AND No. 5 PER CENT rRS
COMMIssIoN.

Westerly 46 Acres S Y of S.E. Y of Y cash
of 40 Dyke Op. 2N.

Section 7 Tp. W.D. $210 Balance
in

Line Above Cleared Soil Al Ditched all 4Y2 years
Govt. around

46 Acres

Remarks: Give as full particulars as possible on the other side.

I HEREBY GIVE you the exclusive sale of the above property for

This, he admits, is precisely the course he always
takes with properties placed in his hands as an agent
for sale. He also says he thought later of offering
the property under the authority thus given him to a
prospective buyer.

Upon these facts I have no doubt that the plaintiff
took the listing of the property in the ordinary course
of his business as a real-estate agent, intending the
defendants to understand, as they did, that he was
assuming towards them the duties and obligations
which such an agent undertakes when an owner of
property places it in his hands to secure a purchaser.
While such an agent has no implied authority to enter
into binding contracts on his principal's behalf -
while he may not be entitled to his commission, al-
though he submits an offer in the terms stated by his
employer, unless he procures the latter to accept it,
it is his duty to exercise all reasonable diligence in
procuring offers for the purchase of the property and
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to submit them to his principal. He is in his prin- 1912

cipal's employment from the moment of his retainer BENTLEY

to procure offers. The consideration for the promise NASMITHL.

of.the contingent remuneration or commission, which AnglinJ.
is implied, if not expressed, in the placing of the pro-
perty in his hands, or the listing of it with him, is his
undertaking not that he will merely sit idle and bring
to his principal such offers as may come his way, but
that he will exert his skill and energies to procure
such offers, and that he will in every respect conduct
the business entrusted to him to the best advantage
and in the best interests of his employer, giving to the
latter the benefit of all information which he has or
may obtain that might influence his judgment in re-
gard to the price or terms at or upon which the pro-
perty should be sold. These, in my opinion, were the
obligations which the plaintiff assumed towards the
defendants as a result of their August interview, and
the defendants had the right to rely upon his discharg-
ing them. That whatever relationship was then con-
stituted between the parties continued. until the 19th
of November the plaintiff himself admits. He says
that nothing had occurred to change it. In fact by the
very document which he then procured he continued
his agency on somewhat different terms. It follows,
I think, that without disregarding a duty of his em-
ployment as a real estate agent the plaintiff could not
procure a binding contract for the purchase of his
employers' property for his own benefit unless he first
placed them in as good position as he himself occu-
pied to form a sound judgment as to the present and

prospective value of such property.
This is an action for specific performance. In

order to succeed in obtaining that equitable relief the
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1912 conduct of the plaintiff in bringing about the con-
BENTLEY tract upon which he claims it must have been irre-

NASMITH. proachable from the point of view of a court of equity.

Anglin J. The court will refuse this relief if it appears that
- there is in the circumstances surrounding the making

of the contract anything which renders it not fair
and honest to call for its execution. This is so
in the case of unintentional unfairness. A fortiori,
will this course be followed when the unfairness
results from the plaintiff having intentionally failed
to discharge a duty which he owed to the de-
fendant. Even if the facts established should
be deemed insufficient as a defence to a com-
mon law action for damages for breach by the de-
fendants of their agreement to sell, or to support an
action by them for rescission (questions upon which I
refrain from expressing an opinion), they are, in my
opinion, clearly sufficient to require the court, in the
exercise of its ample discretion in regard to granting
or withholding the relief of specific performance, to
dismiss this action.

In the view which I have taken it is unnecessary
to determine the question whether, if he had an en-
forceable option to purchase, the plaintiff exercised
it in such a manner that he would be entitled to
assert the rights of a purchaser from the defendants.

With respect, I would, for the foregoing reasons,
allow this appeal with costs in this court and in the
provincial Court of Appeal, and would dismiss the
action with costs.

BRODEUR J.-The first question that we have to
consider is whether the respondent was the agent of
the appellants when they gave him an option on their
property.
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It appears by the evidence that a few months be- 1912

fore the respondent, who is a real-estate agent, met BENTLEY

the appellants and, as a result of that interview, the NASMITH.

property in question was listed with him. Brodeur J.
It was entered on a card which he was using in his

office for the lands he had for sale and the price was
entered on that card under the heading "Price, in-
cluding 5 per cent. commission, $210." That sum re-
presented the price of $200 asked for by the proprie-
tors and the $10 were for the commission. It was im-
possible for me to come to any other conclusion than
that the respondent was the agent of the appellants.

Once that relation established, it became the duty
of the respondent to acquaint his principals with all
the information he had as to the value of the land.
An agent is bound to disclose to his mandator all the
circumstances that might alter his views.

The vital principle of all agencies is good faith, for
without loyalty the relation of principal and agent
could not well exist.

The agent must make a full and fair disclosure of
all the facts and circumstances within his knowledge
in any way calculated to enable the principal to base
his opinion.

In this case, Nasmith, when he approached the ap-
pellants to have an option on their property, should -

have disclosed the knowledge he had of a rise in the
value of that land: and, not having done so, he will be
responsible to the appellants for the sum obtained.

The appeal should be allowed with costs.

Appeal allowed with costs.

Solicitors for the appellants: MacNeill, Bird, Macdon-
ald & Bayfield.

Solicitors for the respondent: Lucas & Iucas.
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1912 CARRIE SHEARER (DEFENDANT) ... .APPELLANT;

*March 7, 8. AND -
*March 21.

ANDREW S. HOGG (PLAINTIFF) ..... RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREAL.

Will-Universal legacy-Potocrs vested in legatee-Devise by legatee
of residue vndisposed of at her death-Substitution-Words and
phrases-"Or not disposed of"-"In her possession."

S., by his will, gave all his property absolutely to his wife with a
direction that their children should be suitably maintained and
educated by her. The will then provided "that should my said
wife die leaving any of my said property or rights, in her pos-
session or not disposed of," upon her said decease the same
should be divided "among our said children" in the manner
specified.

Held, affirming the judgment of the Court of Review (Q.R. 40 S.C.
139, sub non. Shearer v. Forman), that this provision did not
empower the wife to dispose of the residue at the time of her
death by will but had the effect of creating a substitution de
residuo in favour of the children.

APPEAL from the Superior Court, sitting in review,
at Montreal(1), affirming the judgment of Lafon-
taine J., in the Superior Court, District of Montreal,
which maintained the plaintiff's action with costs.

The action was originally instituted by Addie 31.
Shearer, one of the children of the testator, against
her sister, the present appellant, and John Forman,
her husband. The original plaintiff died and the pre-
sent respondent, by reprise d'instance, became plain-

4PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) Q.R. 40 S.C. 139, sub notn. Shearer v. Forman.
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tiff as the executor of the last will and testament. 1912

The action was dismissed in so far as it affected John SHEARER

Forman and was maintained in respect of the pre- V.

sent appellant; no appeal having been taken in regard -

to the decision in favour of Forman, the judgment of
the Court of Review merely affirmed the judgment of
Mr. Justice Lafontaine against the appellant, Carrie

Shearer. The clauses of the will of the late Andrew
Shearer, in respect of which the dispute arises on the
present appeal are quoted in the judgments now re-
ported.

Leo H. Davidson K.C. for the appellant.

Wt. D. Lighthall K.C. for the respondent.

THE CHIEF JUSTICE.-The circumstances under

which this will was made may help us materially to
ascertain by interpretation of the language used what

the intention of the testator was. Married under con-

ditions which established community of property be-
tween himself and his wife, the testator wished evi-
dently to provide for her and her four young daugh-
ters, two of whom were for some reason the object of
his special solicitude. He had managed to accumu-
late a modest fortune barely sufficient, as he foresaw,
to provide for the maintenance of those dependent on
him in a very humble way. His estate at his death
was valued at $7,000. Having confidence in his wife's

prudence and capacity, which confidence has been

fully justified, and to avoid, no doubt, the partition of

the community, a costly and cumbersome proceeding,
he gave her his estate burdened, however, with these
obligations: 1st. That she should, during her lifetime,
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keep her children with her and provide for their edu-
SHEARER cation and maintenance according to their station in

V. z

HOGG. life; 2ndly. That such portion of the estate as might
The Chief remain undisposed of or in her possession at her death
Justice. should go to their four children in certain proportions

which he fixes.

The words used in the will, and the interpretation
of which has resulted in this litigation, are:

And finally it is my desire, will and wish that should my said
wife die leaving any of my said property or rights in her possession
or not disposed of, the same should be divided among our said chil-
dren as follows," etc.

The words which have created the embarrassment are,
"or not disposed of." Are those words mere surplus-
age in the sense that they add nothing to those that
precede, as for instance, the words "her heirs and
assigns" in the disposing clause; or are they words of
amplification conferring power upon the widow to dis-
pose of the estate by will, as they would if they were
construed without reference to the context ?

Taken literally, I would be disposed to say that
these words might be construed, in view of the context,
to convey the right 'to dispose of the residue of the
estate in her possession at death by will. In that way
effect -is given to each word; property which is the
object of a testamentary disposition remains until
death in the possession of the testator. "Le mort
saisit le vif." It is also possible to say that these
words are mere surplusage, that is, the testator meant
that property in possession of his wife in the sense
that it was not disposed -of by her by deed inter vivos
would go to their children. That being a possible con-
struction should, in my opinion, prevail as being most
consistent with the clear intention of the testator
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whose chief desire evidently was to provide for the 1912

support and maintenance of those dependent upon SHEARER

him as far as his modest estate would permit. To hold HOG.
that the widow had an absolute power of disposition TheChief

by will would be to defeat the clearly-expressed object Justice.

of the testator. Nothing is more apparent than his
solicitude for the care and maintenance of his young
and helpless family, and if he gave his widow the
power free from any limitation of making a will she
might in the event of her death following close upon
his dispose of the estate for the benefit of absolute
strangers. Nothing could be further from the thought
of the testator. Any possible construction of the
terms used by him which would prevent the happening
of such a contingency should be adopted.

I would dismiss this appeal and confirm the judg-
ment below.

DAVIES J.-The controversy between the parties to
this appeal depends for its solution entirely upon the
construction given to the will of the late Andrew
Shearer of Montreal.

The respondent claims that there was a substitu-
tion created by the will on the death of Mrs. Shearer
and that he was the heir of one of the substitutes. The
appellant's contention is that the will did not create
a substitution, that the devise to the wife was absolute
and that the power of disposition given to her of the
property extended as well to a testamentary disposi-
tion as to one made in her lifetime.

The whole question is one of the testator's inten-
tion which is to be gathered not from any one phrase
or sentence, but from the instrument read as a whole.
The rules with respect to the construction of wills in
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1912 the Province of Quebec are not different front those
SHEARER which prevail in all the other provinces of Canada.

HOG. Articles 872 and 928 C.C. In all cases the intention

Davies J. of the testator, to be gathered from the whole instru-
-uent, is to govern.

By his will, executed in 1867, Andrew Shearer de-
vised and bequeathed all the property, estates and
rights, without exception, of which he should die pos-
sessed or entitled to unto his wife Elizabeth Crowe
and her heirs and assigns for ever.

Following this absolute devise of his property are
the two paragraphs in question which read as follows:

And, it is further my will and wish, that my said beloved wife
keep with her our daughters as long as any of them may wish to
remain, and especially that our daughters Addie and Edith, have
such education and upbringing as she will be able to afford them
according to their station in life, and that inasmuch as our second
daughter, Tina, is afflicted with sickness that she should be her
mother's special care, during her said mother's lifetime with such
necessaries as she may be able to provide her with.

And finally, it is my desire, will and wish, that should my said
wife die leaving any of my said property or rights in her possession
or not disposed of that upon her said decease, the same should be
divided among our said children as follows: -One-half thereof to our
said daughter Tina, and the other half to our children, or those then
living, in equal shares, one share to each of them, and their heirs
and assigns forever.

I do not think any reasonable doubt can exist as
to the testator's intention as expressed in and
gathered from the entire will.

He first gives the property to his wife absolutely
and then lie impresses upon his gift a trust during her
lifetime for the maintenance, support and education
of his daughters. The power of the wife to dispose
of the property or any part of it for the purposes
specified in the will during her life was unquestion-
able. The will then provided that if at her death any
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of the property remained "in her possession or not dis- 1912

posed of" upon her decease the same should be divided SHEARER

among their children in the manner he then proceeds HvG.
to specify. Davies J.

The whole question before us resolves itself into -

this:-Do the words "should my wife die leaving any
of my said property or rights in her possession or not
disposed of" give the wife the power of testamentary
disposition over the property; or is the disposition re-
ferred to one to be made by her during her life ?

I think the latter expresses the true intention of
the testator. There seemed to be much difficulty in
giving a meaning to the words "in her possession" pre-
ceding those "or not disposed of." I am inclined to
think they were inserted to cover the possible case of
proceeds of property disposed of by the wife and
which were at her death in her possession and held
by her to be applied as the will prescribed for her own
maintenance and that of her children. At any rate
they are applicable to such a condition and to such
process. The remainder of the property not sold
would be embraced by the words "or not disposed of."
General words giving a power of disposition unless
controlled by their context may well be held to em-
brace testamentary disposition. I cannot think they
do so as they stand in this will. Such a construction
would seem to me to be opposed to the testator's en-
tire plan as to the disposition of his property. His wife
gets the absolute power of disposition over it during
her life for her own and her children's maintenance
and the latter's education, and all the property not, in
the wife's judgment, disposed of by her in her life-
time, for the persons and purpose he specially indi-
cates, is to be divided among his children in the pro-
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1912 portions he specifies. To construe the words "or not
SHEARER disposed of" as giving the wife a testamentary power

HOGG. of disposition which might be used to give the pro-

Davies J. perty to strangers or, as in fact the widow attempted
- to use it, to give the undisposed of property to one child

to the exclusion of the others would be to defeat the
testator's intention and the plan and object he evi-
dently had in mind when framing his will.

I conclude, therefore, that the respondent's con-
struction of the will is the correct one and that it
created a substitution, on the death of Mrs. Shearer,
with respect to the then undisposed of property in
favour of the testator's children.

I would dismiss the appeal.

IDINGTON J.-As I interpret the language of the
will in question, it cannot be construed otherwise than
as creating the substitution found therein by the
courts below and, therefore, would dismiss the appeal
with costs.

DUFF J.-It is conceded by counsel on both sides
that if the words "desire, will and wish," in the fifth
paragraph of the will, are properly construed as
words of disposition and not of recommendation
merely then the disposition effected by that paragraph
is in law incompatible with the vesting in the widow
of powers of disposition by will. I -have no doubt that
the words in question must be construed as words of

disposition; and it follows, consequently, that the
widow 'had no power of disposition by will and that a

substitution de residuo was created.

ANGLIN J.-Notwithstanding the absolute terms

in which the testator has couched the legacy to his
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wife, observing the fundamental rule of construction 1912

which prescribes that testamentary intention should SHEARER

be gathered from the entire will (arts. 928 and 872 HOGG.

C.C.), this bequest must be held to be subject to such Ain J.
qualifications and restrictions as will give due effect
to the provisions which follow it. By the first of these
the widow's power of disposition of the property dur-
ing her life is made subject to the rights of her daugh-
ters Addie, Edith and Tina to maintenance, care and
education. It is the manifest intention of the testator
that the property bequeathed to his wife shall be used
by her for these purposes and for her own support.
Actuated by the same wish he proceeds to state that
it is his "desire, will and wish," not that his wife
shall by her will make a designated disposition of so
much of his property as shall at her death be left "in
her possession or not disposed of," but that such pro-
perty shall under the operation of his own will pass to
his children in defined shares. While this is clearly
intended as a dispositive provision, its effect is per-
haps not so obvious.

The subject of the gift over to the children is
such of the property bequeathed to her as the widow
dies "possessed of" and such of it as she leaves "not
disposed of." It is a little difficult, at first blush, to
appreciate what the testator had in mind which might
be property not disposed of and yet not in possession
of his widow at her death. But, although at first in-
clined to read "or" as "and," since it is conceivable
that some of the property though not disposed of
might, nevertheless, be out of the widow's actual
possession at the time of her death, I do not think we
would be justified in substituting "and" for "or." It
is not clear that it is necessary to do so in order to
carry out the testator's intention.
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1912 'What is the restriction imposed upon the widow's
SHEARER power of disposition ? On a literal reading of the

V'.M
HOGG. will she is first denied the power to alienate any of

Anglin J. the testator's property of which she dies possessed.
This prin facie excludes the power of disposition by
will because, ordinarily, she would die possessed of
property which she might thus dispose of. Confining
the application of the words "or not disposed of" to
such property (if any) as though not in her physical
possession yet belonged to her at her death (i.e., had
not been alienated) as must be done to give to them
any effect, when read in conjunction with the other
words "in her possession," do they import a power of
disposition by will ? I think not. Although, if they
stood alone, the words "not disposed of" might
well mean "not disposed of by act inter vivos or by
will" (Pothier, (Euvres, vol. 8, "Des Substitutions,"
s. 4, No. 149), when taken in conjunction with the
words "in her possession" and treating these latter
words as not being mere surplusage, but as intended
to impose some real restraint on the widow's power
of alienation, I think the words "not disposed of"
should be read as Unot disposed of by act inter vivos"
and, therefore, as not implying a right in the widow to
make a disposition by will. On this question of con-
struction, Stevenson v. Glover(1), referred to by Mr.
Justice Lafontaine, is in point.

The words "not disposed of" are satisfied by a
construction which restricts them to disposal by acts
inter vivos, and that construction seems to me to best

accord, not only with the words immediately preced-
ing, but also with what appears to be the governing

(1) 14 L.J.C.P. 169.
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intention of the testator, namely, that, while giving 1912
his wife the control, management and disposition of SHEARER
his entire estate during her life in order to provide for HVG.

her own needs and for the education, maintenance
. Anglin J.

and care of his children, he wishes by the dispositions -
of his own will to secure to the children what should
remain of his estate upon his wife's decease.

In view of the form of the bequests to the wife
(art. 944 C.C.), the powers of disposition given
her (arts. 952, 975, 976 C.C.), and the dispositive
provision by which the daughters take the property
undisposed of or in the widow's possession at her
death not from her, but directly from the testator
(art. 962 C.C.), and having regard to article 928 C.C.,
I respectively concur in the conclusion of the learned
judges of the Superior Court and Court of Review that
we have here a case of substitution of residue. Its
scope and extent I have indicated above.

The appeal fails and should be dismissed with
costs.

BRODEUR J.-For the reasons given by the Chief
Justice I am of the opinion that this appeal should be
dismissed and the conclusions of the judgments of
the Superior Court should be confirmed.

Appcal dismissed with costs.

Solicitors for the appellant: Davidson & Ritchie.

Solicitors for the respondent: Lighthall & Harwood.
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1911 LEON ERNEST OUDIET (PLAINTIFF).APPELLANT;

*Oct. 26, 27.
AND

1912
ADOLPHE BAZIN, HUSMER LANC-

*May 7.
TOT AND S. P. LEET, 6s quaiet RESPONDENTS.

(DEFENDANTS) ...................

AND

THE ATTORNEY-GENERAL FOR THE
PROVINCE OF QUEBEC.

(MIS-EN-CAUSE.)

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Constitutional law-Construction of statute-Quebec "Sunday Act"-
7 Edw. VI. c. 42, amended by 9 Edw. VII. c. 51-Prohibition of
theatrical performances-Local, municipal and police regulations
-Criminal law--Legislative jurisdiction-Validation by federal
legislation-"Lord's Day Act," R.S.C., 1906, c. 153.

In the "Act respecting the observance of Sunday," 7 Edw. VII. ch.
42 (Que.), as amended by 9 Edw. VII. ch. 51 (Que.), the pro-
visions prohibiting theatrical performances on Sunday are not
of the character of local, municipal or police regulations. On
the proper construction of the legislation, treated as a whole,
they purport to create offences against criminal law and, con-

sequently, are not within the legislative competence of a pro-
visional legislature under the "British North America Act, 1867."
The Attorney-General for Ontario v. The Hamilton Street Rail-

way Co. ([1903] A.C. 524) followed. The legislation in question

derives no validity from the provisions of the "Lord's Day Act,"
R.S.C., 1906, ch. 27. Judgment appealed from (Q.R. 20 K.B.

416) reversed, Idington and Brodeur JJ. dissenting.

Per Idington J., dissenting.-The provisions of section 2 of the

statute 7 Edw. VII., ch. 42 (Que.), are severable from one

another as well as from the other provisions of the statute, and,

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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consequently, although other provisions may be ultra vires, the 1911
prohibition in respect of theatrical performances on Sunday is a
police regulation which is within the competence of the provin- OUIMET

V.
cial legislature. BAZIN.

Per Brodeur J., dissenting.-The legislation in question deals merely -

with local matters affecting police regulations and civil rights
within the province and, consequently, is intra vires of the Legis-
lature of Quebec.

APPEAL from the judgment of the Court of King's
Bench, appeal side(1), affirming, but for different
reasons, the judgment of Pagnuelo J., in the Superior
Court for the District of Montreal.

Informations were laid in the Police Court for the
City of Montreal against the appellant charging him
with having carried on a business and given theatrical
performances and representations, in the City of Mon-
treal, on Sunday, on certain dates mentioned in the
month of August, 1910, for profit and without neces-
sity or urgency, in contravention of the Quebec
statutes respecting the observance of Sunday, 7 Edw.
VII. ch. 42, amended by 9 Edw. VII. ch. 51. In conse-
quence, the appellant sued out a writ of prohibition to
prohibit the police magistrates of the City of Mon-
treal (the respondents), from taking cognizance of
the complaints.

The appellant was proprietor of a theatre, in the
City of Montreal, in which he exhibited "moving pic-
tures" and which he kept open to the public on Sun-
days. The principal grounds invoked by him in sup-
port of the writ of prohibition were that the police
magistrates had no jurisdiction to entertain the com-
plaints in the informations and that the statutes under
which he was charged with the offences were ultra
vires of the Legislature of Quebec. The Attorney-

(1) Q.R. 20 K.B. 416.
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1912 General for the Province of Quebec was made a party
OUIMET to the proceedings and, with the respondents, con-

]AZIN. tested the action.
In the Superior Court, Mr. Justice Pagnuelo

quashed the writ and his decision was affiriued by the
judgment appealed from (1), but for different reasons.
In the Court of King's Bench, Trenholme and Cross
JJ. differed in opinion with the majority of the judges
of that court (Jetti C.J. and Archambault and Car-
roll JJ.), but concurred in the result on the ground
that the informations had been validly preferred in
virtue of the provisions of the "Lord's Day Act,"
R.S.C. 1906, ch. 153.

The questions in issue on the present appeal are
stated in the judgments now reported.

Aim6 Geoffrion K.O. and Lacroix K.C. for the
appellant.

Lcfleur K.C. and Donat Brodeur K.C. for the re-
spondents.

THE CHIEF JUSTICE.-The object of this appeal is
not to ascertain whether, on some technical ground,
the information, which is the basis of these proceed-
ings, can be sustained; but to test the constitutional
validity of section 2 of the "Quebec Act," 7 Edw. VII.

ch. 42, as amended by 9 Edw. VII. ch. 51. That sec-
tion is in these words:-

No person shall, on Sunday, for gain, except in cases of neces-
sity or urgency, do or cause to be done any industrial vork, or pursue
any business or calling, or give or organize theatrical performances,
or excursions where intoxicating liquors are sold, or take part in or

be present at such theatrical performances, or excursions.

(1) Q.R. 20 K.B. 416.
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The contention of the respondent is that it was 1912

competent to the Quebec Legislature to enact that see- OUIMET

tion on the ground that it is in the nature of a muni- BAZIN.

cipal or police regulation of a purely local character. The Chief

It is also argued that an act or default may be for- Justice.
bidden by statute in such a way that the person guilty
may be liable to a pecuniary penalty which is re-
coverable as a debt by civil process by a private per-
son, or, in some cases, only by an officer of the Crown.
In which case such an act or default may be an offence
against the statute, but is not a crime. Halsbury,
vol. 9, p. 233, note.

I most regretfully have come to the conclusion
that the section in question is not a local, municipal
or police regulation, for the breach of which a
pecuniary penalty is imposed, but legislation designed
to promote public order, safety and morals.

The section purports to deal with a subject, "the

observance of Sunday," which is not within the legis-
lative jurisdiction of a provincial legislature and is al-

ready the subject of criminal legislation, as appears

upon reference to the statute 29 Car. II. ch. 7,
part of the criminal law of England declared to be in

force by the "Quebec Act," 14 Geo. III. ch. 83.

It must be accepted as settled that "criminal
law," in the widest and fullest sense, is reserved
for the exclusive legislative authority of the Domin-
ion Parliament, subject to an exception of the

legislation which is necessary for the purpose of
enforcing, whether by fine, penalty or imprison-
ment, any of the laws validly made under the
"enumerative heads" of section 92 of the "British
North America Act, 1867." In Attorney-General for
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1912 Ontario v. Hamilton Street Railway Co.(1), their
OUIMET Lordships, it is quite true, gave no opinion with re-

v.
3AZIN. spect to the validity of the section of the Act they were

The Chief considering (R.S.O. 1897, ch. 246) by which tramway
Justice. companies were, subject to certain exceptions, pro-

hibited from working their trains on Sunday; but
they held the phrase "Criminal Law," in section 91 of
the "British North America Act," free from ambi-
guity and that, construed by its plain and ordinary
meaning, it would include every such law as purports
to deal with public wrongs, that is to say with offences
against society rather than against the private citizen.
Apply this test to the section we are no*w considering,
assuming a breach of the prohibition, what private
right could possibly be affected and for what con-
ceivable violation of the section would a private
citizen have recourse ? In Russell v. The Queen(2),
at page 838, their Lordships says

Laws of this nature ("Canada Temperance Act") designed for the
promotion of public order, safety and morals, and which subject those
who contravene them to criminal procedure and punishment belong
to the subject of public wrongs rather than to that of civil rights

Austin tells us, Jurisprudence, Lect. XXVII.:-

In short, the distinction between private and public wrongs or
civil injuries and crimes would seem to consist in this:-

Where the wrong is a civil injury, the sanction is enforced at the
discretion of the party whose right has been violated.

Where the wrong is a crime, the sanction is enforced at the dis-
cretion of the Sovereign.

In what respect can it be said that working on

Sunday, or attendance at theatrical performances or

excursions on that day, the things that are forbidden,
constitute a civil injury against a private individual

(1) [1903] A.C. 524.
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for which he has a remedy ? The penalty, in case 1912

of breach, belongs to the Crown and can only OUIMET

be recovered under the summary conviction sec- B A'.

tions of the Criminal Code. It would appear also The Chief

as if section 7 of the provincial Act was intended to Justice.

prevent the enforcement of the penalty, except at the

discretion of the Sovereign acting through the Attor-
ney-General. It appears to me on the whole abund-
antly clear that the intention of the legislature was

to forbid certain things which, in its opinion, are cal-

culated to interfere with the proper observance of

Sunday. In the Hamilton Street Railway Case(l)

their Lordships hold, impliedly at least, that Chris-

tianity is part of the common law of the realm; that

the observance of the Sabbath is a religious duty; and

that a law which forbids any interference with that

observance is, in its nature, criminal. See also Pringle

v. Town of Xapance(2) ; Cowan v. MIilbourn (3) ; Vidal

v. Girard's Executors(4), at page 198.

It is impossible for me to believe that the legis-

lature intended, by the enactment in question, to re-

gulate civil rights. On the contrary, the evident ob-

ject was to conserve public morality and to provide

for the peace and oixder of the public on the Lord's

Day. I am confirmed in this belief by the title of the

Act which is described as "A law concerning the

observance of Sunday"; and, as Sedgewick J., speak-

ing for the majority of this court, said in O'Connor v.

(1) [1903] A.C. 524. (3) L.R. 2 Ex. 230.

(2) 43 U.C.Q.B. 285. (4) 43 U.S.R. 127.

331/2
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1912 Nov SCotia Telephone Co. (1), at page 293; "We can-
OUIMET not with propriety shut our eyes to the words of the.
BAziN. title." Vide also Fielding v. Morley Corporation (2),

The Chief where it was held that
Justice.

the title of an Act of Parliament is to be read as part of the enact-
ments.

The profanation of the Lord's Day was an indic-
table offence at common law; 2 Chitty's Criminal Law
(2 ed.), p. 20; 13 Encyclopaedia of the Laws of Eng-
land, vo., "Sunday." Blackstone classifies those laws
under the criminal law (offences against religion,
morals and public convenience) and says:-

Profanation of the Lord's Day, vulgarly but improperly called
Sabbath breaking, is another offence of the class now in question.
4 Stephens Com. Bk. VI. ch. 9.

In the enumeration of otfences which may be tried
summarily, Halsbury (vol. 9, No. 161), includes, at
page 80, those arising out of breaches of the Sunday
observance law (29 Car. II., ch. 7). See also Raw-
lins v. Ellis(3). In the report of the Commissioners
on Criminal Law, vol. 2, at page 81, under the general
heading of "Offences against religion," the Commis-
sioners says:-

Certain religious observances, such for instance as that of the
Sabbath, may properly be conceived as exercising so important and
beneficial an influence on moral conduct, that the wanton violation
of them ought to be prevented by penal laws. The other general
priiniple which we have above referred to as furnishing a legitimate
foundation for all laws of the class we are now considering may
also, to a certain extent, be applicable, namely, that with respect to
institutions and observances which carry strongly with them the
opinions and feelings of the community, and open defiance of them
may justly be the subject of punishment.

(1) 22 Can. S.C.R. 276. (2) [1899] 1 Ch. 1.
1 (3) (1846) 16 Al. & W. 172.
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In the absence of provincial enactments which 1912

make sections 889 to 1124 and 1125 of the Criminal OUIMET

Code applicable to prosecutions under the Quebec V.
BAZI-T.

Laws - and we have not been referred to any - I
The Chief

would hesitate to hold with Mr. Justice Cross that Justice,

the charge

although set out and made as for offences against the ineffective

provincial Acts * * * should not fail merely because of its having
been laid as a violation of a wrongly cited statute, if it were in other

respects a charge of an offence known to the law and triable by a
magistrate.

I have always understood the rule to be that a prose-
cutor could not ground the one charge in his informa-
tion upon two Acts, passed one by Parliament and
the other by a provincial legislature, which contain
separate and distinct provisions, no more than a sta-
tutory offence could be blended in the same count
with one at common law.

I would allow the appeal with costs.

DAVIES J.-This is an appeal from the judgment
of the Court of King's Bench of the Province of Que-
bec quashing a writ of prohibition issued against the
police magistrates of the City of Montreal prohibiting
them from proceeding further in certain prosecutions
against the appellant, Onimet, for having had on the
first and eighth days of August

for profit without necessity and urgency carried on a business and
given theatrical representations on Sunday. .

The complaint was made and the prosecutions in-
stituted under the Quebec Acts 7 Edw. VII. ch. 42,
and 9 Edw. VII. ch. 51. The former is intituled "An
Act respecting the Observance of the Lord's Day."

509



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 The principal sections are as follows:-

OUIMET 1. The laws of this legislature, whether general or special, re-
V. specting the observance of Sunday and in force on the twenty-eighth

BAZIX.
. day of February, 1907, shall continue in force until amended, re-

Davies J. placed or repealed: and every person shall be and remain entitled to
- do on Sunday any act not forbidden by the Acts of legislature, in

force on the said date, or subject to the restrictions contained in this
Act, to enjoy on Sunday all such liberties as are recognized by the
customs of this province.

2. No person shall, on Sunday, for gain, except in cases of neces-
sity or urgency, do or cause to be done any industrial work, or pursue
any business or calling, or give or organize theatrical performances,
or excursions where intoxicating liquors are sold, or take part in or
be present at such theatrical performances, or excursions.

Sections 3 and 4 provide for punishment for
offences against the Act by fine and imprisonment.

,Sec. 5-Nothing in the present Act shall repeal the Acts of this
legislature now in force concerning the observance of Sunday. nor
any by-laws passed thereunder, which laws and by-laws shall continue
in full force and effect until amended, replaced or repealed according
to law.

The amendment of 1909 increases the fines and
imprisonment for subsequent offences.

The question raised for our consideration is as to
the constitutionality of these Acts; that is, whether
they were, as a whole, ultra vires of the Legislature of
Quebec.

I was one of the judges of this court who, on a
reference from the Governor-General in Council "In
the matter of the jurisdiction of a province to legislate
respecting abstention from labour on Sunday"(1),
advised him, in answer to a question submitted to us
whether the legislature of a province had authority
to enact a statute in the terms of a draft bill annexed
to the question

that we were unable to distinguish the draft bill then submitted for
our opinion from the Act pronounced as ultra vires of the provincial

(1) 35 Can. S.C.R. 581.
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legislature by the Judicial Committee in the reference made by the 1912
Oovernment of Ontario to the Court of Appeal of that province in
the matter of the Hamilton Street Railway Company reported in OUIMET

V.
appeal to the Judicial Committee of the Privy Council(1) BAZIN.

The judges of this court who joined in giving that Davies J.

answer were of opinion that

the day commonly called Sunday or the Sabbath or the Lord's Day is
recognized in all Christian countries as an existing institution and
that legislation having for its object the compulsory observance of
such day or the fixing of rules of conduct (with the usual sanctions)
to be followed on that day is legislation properly falling within the
views expressed by the Judicial Committee in the Hamilton Street
Railway reference before referred to and is within the jurisdiction of
the Dominion Parliament.

Turning for a moment to this decision of the Judi-

cial Committee in which it was held that the Act there

in question (R.S.O., 1897, ch. 246), intituled "An Act

to Prevent the Profanation of the Lord's Day," treated

as a whole, was beyond the comipetency of the Ontario

Legislature to enact, it will be seen that this Act was

originally enacted by the late Province of Upper Can-

ada, before 1867, the legislature of which was com-

petent for the purpose, but was consolidated and

amended by extending and enlarging its provisions

by the Act of the Province of Ontario passed in 1897.

It was the validity or constitutionality of the consoli-

dated Act that their Lordships were called upon to

determine. Had the Legislature of Ontario the power

to re-enact the original Act in its original form or to

re-enact it enlarging its scope and extending its pro-

visions prohibiting work on Sunday ? The answer of

their Lordships, shortly, was that the legislature had

no such power because the Act, treated as a whole,
was beyond its competency to enact. The reasons for

(1) [1903] A.C. 524.
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1912 their conclusion given by the Lord Chancellor are
OUIMET short and to the point. He says:-

V.
BAZIN. The question turns upon a very simple consideration. The re-

Davies J. servation of the criminal law for the Dominion of Canada is given
in clear and intelligible words which must be construed according to
their natural and ordinary signification. Those words seem to their
Lordships to require, and indeed to admit, of no plainer exposition
than the language itself affords. Section 91, sub-section 27, of the
"British North America Act, 1867," reserves for the exclusive
legislative authority of the Parliament of Canada "the criminal law,

except the constitution of courts of criminal jurisdiction." It is,
therefore, the criminal law in its widest sense that is reserved, and

it is impossible, notwithstanding the very protracted argument to

which their Lordships have listened, to doubt that an infraction of

the Act, which in its original form, without the amendment after-
wards introduced, was in operation at the time of Confederation, is

an offence against the criminal law. The fact that from the criminal

law generally there is one exception, namely, "the constitution of

courts of criminal jurisdiction," renders it more clear, if anything
were necessary to render it more clear, that with that exception

(which obviously does not include what has been contended for in

this case) the criminal law in its widest sense, is reserved for the

exclusive authority of the Dominion Parliament.

The pith of this judgment lies in the meaning they
gave to section 91, sub-section 27, of the "British

North America Act, 1867, reserving for- the exclusive

authority of the Parliament of Canada "the criminal

law, except the constitution of courts of criminal

jurisdiction" and in their judgment the words "crimi-

nal law," as used in section 91 of our "Constitutional

Act," mean criminal law in its widest sense.

I have heard nothing to induce me to change the

opinion in which I joined with my brother judges, in
giving advice to the Governor-General in Council on

the draft bill for prohibiting, on Sunday, the perform-

ance of work and labour, transaction of business, en-
gaging in sport for gain, and keeping open places of

entertainment. Nor am I able to discover any sub-

stantial distinction between the Act of the Legislature
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of Quebec we are now considering and the draft bill 1912

upon which this court, in 1905, gave its opinion. OUIMET

The object and purpose of each was to prohibit, on BAZIN.

Sunday, the performance of work and labour, transac- Davies J.

tion of business or giving or taking part in theatrical
performances, etc.

I do not mean to say that the Quebec legislation
now in question and the draft bill with respect to
which the opinion I have referred to was given cover
the same ground. The prohibitions in one differ some-
what from those in the other and those in the draft bill
are doubtless broader and more extensive than in the
Quebec Act.

That, however, cannot affect the right to legislate
on the subject-matter dealt with which is the same in
both cases. I am of opinion that they are both beyond
the competence of the provincial legislature as being
within the exclusive right of the Parliament of Can-
ada under sub-section 27 of section 91 of our "Con-
stitutional Act"-"the criminal law except the con-
stitution of courts of criminal jurisdiction."

I add this qualification, that the first and sixth
sections of the Quebec Act now before us, 7 Edw. VII.
ch. 42, may be said to permit certain things or acts
to be done on Sunday prohibited by the federal Act of
1906 and, in so far as it does so permit, these sections
may be intra vires the Quebec Legislature under the
powers delegated and conceded to it by the Dominion
legislation.

But it is contended that the Quebec Legislature de-
rived, from the above federal Act, power to legislate on
the subject of Sunday observance and that such federal
legislation "validated" and gave life to provincial
legislation which might otherwise be ultra vires.

513



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 _My construction of the federal Act is that it was
OUIMET an attempt to enact generally prohibitive legislation

BAZIN. with regard t0 -the proper observance of Sunday or

Davies J the Lord's Day for the whole of Canada. But that,
recognizing the different circumstances, habits, euS-
toms and religious beliefs which prevailed in the
several provinces of the Dominion, Parliament deter-
mined to delegate to each provincial legislature the
power to declare that any act or thing prohibited by
the Dominion Act might be exempted from the opera-
tion of such act and permitted to be done by provin-
cial legislation existing at the time the federal Act
came into force or subsequently enacted.

As to the power of the Parliament of Canada so
to delegate its powers I have no doubt whatever. Our
statutes are full of legislation of a similar kind and,
holding the Parliament of Canada to be a Sovereign
Parliament within its powers as defined by our "Con-
stitutional Act," I cannot doubt that, legislating within
these powers, it can delegate to another person, body
or authority the power to make a law as binding and
effective as if embodied in one of its own statutes.

If I have properly construed the power of the
Parliament of Canada to legislate exclusively on this
subject, the observance of Sunday or the Lord's Day,
and have also properly construed the federal Act of
1906 on that subject, the only question to be answered
respe'cting the validity of the provincial legislation on
the subject now before us is whether it is legislation
permitting something to be done on Sunday which
has been prohibited by the Dominion Act. If it is,
such legislation is valid because power so to legislate
is given by the federal Act. If, on the contrary, the
provincial legislation is in itself prohibitive and not
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permissive, and just so far as it is of that character, 1912
it is ultra vires. OUIMET

V.
Applying this rule to the second section of the Act BAZIN.

now before us and under which the prosecutions were Davies J.
brought, and limiting my opinion to the one point de-
sired by counsel to be determined, I conclude that the
legislation of the province now in question is beyond
the competence of the legislature and that, therefore,
this appeal must be allowed and the judgment quash-
ing the writ of prohibition vacated with costs.

IDINGTON J.-The appellant seeks to have respond-
ents prohibited from proceeding with the trial of
charges laid before the police magistrate of Montreal
alleging an infringement of 7 Edw. VII. ch. 42, as
amended by chapter 51 of 9 Edw. VII., passed by the
Legislature of the Province of Quebec.

The second section of the latter Act is as follows:-

2. No person shall, on Sunday, for gain, except in cases of neces-
sity or urgency, do or cause to be done any industrial work, or pursue

any business or calling, or give or organize theatrical performances,
or excursions where intoxicating liquors are sold, or take part in or
be present at such theatrical performances, or excursions.

The question raised is as to the pover of the legis-

lature to so enact.

It is claimed this is criminal legislation within the
meaning of section 91, sub-section 27, of the "British

North America Act," which assigns the exclusive

power of legislation on the subject of

the criminal liw, except the constitution of Courts of Criminal Jur-
isdiction, but including the procedure in criminal matters

to the Parliament of Canada.

There are two summonses in the appeal case pre-

sented; one of the 14th of August, and the other of
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1912 the 21st of August. The former makes the charge
OUIMET without specifying the statute it infringes. The latter
BAZIN. specifically assigns a contravention of the statutes

Idington J. above referred to. Singularly enough both allege
- as if a single offence what, to my mind, clearly covers

two offences against the Act.
The above quoted statute clearly constitutes a dis-

tinctly independent offence, or perhaps two, in pro-
hibiting the doing of "any industrial work or busi-
ness" and by the following words other independent
offences. Each is thus described and separated by the
disjunctive "or."

But in the summons they are coupled together by
the conjunctive "and," which is not the language of
the Act.

The parties desire to have the constitutional ques-
tion determined and raise no point regarding this
objectionable misjoinder of offences which, in itself,
is possibly amendable by the magistrate if objected to.

It is, therefore, not in that sense I refer to this
minor matter, but to bring out in relief or so far as I
can the real meaning of the statute as I read it.

If objection had been taken to this misjoinder and
the magistrate had refused to amend and convicted
and made his conviction follow the exact language of
the summons, or of the statute, his conviction would
have been bad in form and liable to be quashed for
thus embracing two offences in one conviction, or bad
from uncertainty arising from its alternative form
which would, therefore, cover neither offence.

Tested thus we have in the same section a number
of new offences created of which one is doing or caus-
ing "to be done any industrial work," and another is
pursuing "any business or calling."
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This latter is said to be, and I assume it to be a bad 1912

translation of the French version "un * n6goce." OUIfMET
V.

That being assumed does not mend matters much BAZIN.

for the present argument. It still leaves an enact- Idington J.

ment of a very wide comprehensive meaning and I
venture to think almost, if not altogether as much so
as the Ontario enactment, R.S.O. [1897] ch. 246, sec.
1, which was before the Judicial Committee of the
Privy Council in the case of The Attorney-General for
Ontario v. The Hamilton Street Railway Co. (1), and
which reads as follows:-

1. It is not lawful for any merchant, tradesman, farmer, artificer,
mechanic, workman, labourer or other person whatsoever on the
Lord's Day, to sell or publicly shew forth, or expose, or offer for
sale, or to purchase, any goods, chattels, or other personal property,
or any real estate whatsoever, or to do or exercise any worldly
labour, business or work, of his ordinary calling (conveying travellers
or Her Majesty's mail, by land or by water, selling drugs and
medicines, and other works of necessity and works of charity only
excepted).

The first question in said case submitted to the
Court of Appeal for Ontario and brought by way of
appeal therefrom under the consideration of the Judi-
cial Committee was as follows:-

1. Had the Legislature of Ontario jurisdiction to enact chapter
246 of the Revised Statutes of Ontario, 1897, intituled "An Act to
prevent the Profanation of the Lord's Day," and in particular sec-
tions 1, 7 and 8 thereof?

The Judicial Committee, speaking through the
Lord Chancellor, disposed of it as follows:-

THE LORD CHANCELLOR.-Their Lordships are of opinion that the

Act in question, Revised Statutes of Ontario, 1897, chapter 246,
intituled "An Act to prevent the Profanation of the Lord's Day,"
treated as a whole, was beyond the competency of the Ontario Legis-
lature to enact, and they are accordingly of opinion that the first
question which was referred to the Court of Appeal for Ontario by

(1) [1903] A.C. 524.
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1912 the Lieutenant-Governor, pursuant to chapter 84 of the Revised
Statutes of Ontario, 1897, ought to be answered in the negative.

OUENIET

IN. Then the court intimates the opinion so expressed
- Jrendered it unnecessary to answer the second question

Idington which rather looked to future legislation, and de-
clined to answer further the remaining hypothetical,
questions submitted.

In order to estimate properly the effect of the ex-
pression "treated as a whole" in the above opinion
we must look at the remaining sections of the said
Ontario Act.

Section 2 deals with political meetings, tippling,
brawling, etc.; section 3 with games and amusements;
section 4 with hunting; section 5 with fishing; section
6 with bathing in exposed situations, and each of these
things if done on Sunday is declared to be unlawful.

Sections 7 and 8 prohibit steamboat and railway
excursions for hire, and the running of street cars
on Sunday.

Condensing them thus each offence may not be ac-
curately described, but I think they are sufficiently
so to shew the nature of the Act when I add that there
were penal clauses and prosecutions therefor provided
in the Act.

The recovery of these penalties before a justice of
the peace was provided for and he so far as the Act
could was enabled thereby to direct a warrant to levy
on the goods of the offender and in default of realizing
the penalty and costs to imprison for a term not ex-
ceeding three months.

When we compare the sweepingly comprehensive
language, first quoted, of the Quebec statute with this
wherein lies the difference ?

There is a greater multiplicity of words in the
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Ontario Act than in the other. But, when condensed, 1912

each reaches to almost every activity of mankind in oUIMET

their daily avocations. The specific things in the On- Bx.

tario Act, not embraced in this comprehensive lan- IdingtonT.
guage used by the Quebec Act, are comparatively un-
important as a test relative to criminal legislation by
which to distinguish the one Act from the other.

So comprehensive is the language in question here
that it runs athwart the courses of business and trans-
actions of men which they are only enabled to do by
virtue of Dominion legislation. Counsel for respond-
ent says that is not intended. But the Act discrimin-
ates not and covers the case of the banker and the
railway manager or superintendent and all under him
or them, as well as the case of the corner grocer or
village blacksmith.

The Quebec farmer or professional man might
work and possibly escape the operation of the Quebec
Act whilst the Ontario Act leaves less chance of such
escape from its drag-net.

But is that what can enable us to distinguish be-
tween them ? And so distinguish as to say the ruling
does not bind us ? I confess I cannot see my way
clear to do so.

The argument for a power of delegation from the
Dominion Parliament may be good or bad. I need ex-
press no opinion for I fail to see the existence of any

delegation in regard to this legislation now in ques-

tion. Nor do I find anything by way of reference that
can constitute its adoption by Parliament directly or
indirectly. All I do find is that exceptions to be pre-
suned by us here as quite proper exceptions are made
in the "Lord's Day Act," R.S.C. ch. 153, by sections 5,
7 and 8, which cannot help here where that Act, by
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1912 consent of the parties, is in its direct operative effect
OUIMET excluded from our consideration. Admittedly there

BAZIN. exists no consent of the Attorney-General to this pro-

Idington J. secution, which is needed to render the "Lord's Day
- Act," in such a case, operative in Quebec.

In section 16 of that Act there is said to be some-
thing to get round all this.

That section in its first part guards against being
held to repeal provincial legislation then existing. It
is said that this proper exception in order to prevent
vexatious meddling is a something that creates. I
cannot think so. Nor do I think the second part of
the section, declaring that an offender against the Act
who is on the facts violating "any other Act or law"
may be prosecuted under either, helps.

It is to be observed that this obviously pre-sup-
poses "the Act or law" to be a law and not a nullity.

Each act is intended by this section to be inde-
pendent of any other.

In touching such a complex subject as this has be-
come by the mass of legislation and judicial decision
bearing upon it, this section is eminently proper for
the purpose it was framed. That was to avoid fric-
tion and confusion.

I would not hold any man liable to prosecution on

any provincial legislation resting solely upon this
language of said section 16 to give it a vitality it did
not carry in its own language when resting on the

powers of the legislature of the province enacting it.-

So far as these prosecutions rest on the compre-
hensive legislation in the first part of the section con-

sisting of the two members thereof covering trade or

business, and which I have dealt with, I think they
should be prohibited.
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But is there not presented in same section another 1912

offence of giving or organizing theatrical perform- oUIMET

ances for gain which is something severable as the BAZIX.

disjunctive "or" indicates, and entirely different on Idington J.
its face and gives rise to entirely different considera- -

tions from those applicable to the preceding parts I
have just disposed of ?

I do not know what conceivable cases of necessity
or urgency can exist in relation to running a theatre
on Sunday. I will assume that exception relates only
to the cases falling under the part of the section with
which I have dealt. But I cannot help remarking that
the existence of this exception so looked at debars us
from being able to make of the whole section only one
enactment prohibiting work or business when so con-
sidered relative to giving on Sunday theatrical per-
formances or excursions where intoxicating liquors
are gold helps to sever these two prohibitions from the
rest of the Act and permit of them being considered
on their several legal merits.

Whether this severance is quite satisfactory or
not, it is desirable, having regard to the main object
of the parties, to treat the case as if it were clearly so.

I think the giving on Sunday of theatrical per-
formances or excursions of the kind described may
well be prohibited by provincial legislation. The pro-
hibition of such a specific act as either might well
find a precedent in the many cases recognizing the
right of a province to make such mere police regula-
tions as the social habits and conditions existing in
that province may require.

It is said by counsel for appellant that these pre-
cedents rest upon the licensing power, but I do not
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1912 think the principles observed in reaching the conclu-
OUIMET sion rested there in all of them.

V. I do not propose analyzing the cases in detail, but
select as utterly free from this suggestion of depend-Idington J. t

ence on the licensing power the case of Reg. v. Wason
(1), and vol. 4, Cartwright's Cases on the "British
North America Act," page 578, when the Court of
Appeal for Ontario, then composed of Chief Justice
Hagarty, Mr. Justice Burton, late Chief Justice of
the same court, Mr. Justice Osler, and Mr. Justice
Maclennan, later and till recently a member of this
court, upheld legislation prohibiting the knowingly
and wilfully selling to a cheese or butter manufactory
milk diluted with water, or adulterated, or from which
the cream had been taken, without notifying the owner
or manager of the factory, and subjecting the offender
to a penalty.

I had previously to the legislation thus enacted and
passed upon, formed the opinion it was competent for
a provincial legislature to pass it. I see no reasons to
change the opinion I then formed.

The decision is, of course, not binding upon us,
but the principles upon which that court proceeded
seem to me sound and the relation of the subject to
then existing federal legislation gives it a peculiar
aptness to be considered in this case.

The reported argument of Mr. Blake in appeal as
well as the reasons of the several judges in giving
judgment are certainly instructive if not binding.

The case of Hodge v. The Queen(2) shews the re-
gulation there in question dealt with a prohibition
against playing billiards in a licensed hotel on
Sunday.

(1) 17 Ont. App. R. 221.
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(2) 9 App. Cas. 117.



VOL. XLVI.] SUPREME COURT OF CANADA.

But though as suggested by appellant's counsel 1912

that arose out of the licensing power or regulation we OUIMET

are only carried back a step further for the licensing B AZIN.

power itself was, by sub-section 9, of section 92, only Idington J.
for the raising of revenue.

Another and a broader reason lies at the founda-
tion of this and all the other decisions upholding the
power of regulation and prohibition of the liquor sell-
ing business.

The powers assigned by sections 8, 13 and 16, as
well as sub-section 9, have in turn had to be relied
upon.

The preventing of playing billiards in a licensed
hotel on Sunday, does not seem very closely related
to the licensing power. The decision in that regard
rather shews that circumstances or conditions may
arise which render it a proper thing for the considera-
tion by a local legislature and foundation for doing
something to eradicate an evil which is not likely
to be dealt with by Parliament.

I should pause before saying it was powerless to do
so for I can conceive a legislature of a province being
confronted with conditions which it alone would be
likely to deal with and which the ordinary scope of
the criminal law would not reach.

A great deal of our municipal legislation is and
must as our cities grow be still more of this character.

True this is not a municipal regulation, but sup-
pose the legislature chose to assign the power to city
municipalities to make such regulation respecting
theatrical exhibitions as that here in question, can
it be said it would then be legislating ultra vires ?

34 1/2
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1912 We, at least, in City of Montreal v. Beauvais(1),
OUIMET have gone quite as far in upholding a by-law enabled

BV. by the legislature for closing shops after certain hours.
I o . That was for a closing of shops and rested upon the

- powers given by the sub-sections to which I have re-
ferred, and this is for a closing of a house of another
kind for a whole day. I may add that leave to appeal
from our decision in that case was refused by the
Judicial Committee.

Each was, no doubt, intended to promote by such
police regulations the health and moral well-being of
the people.

Neither is necessarily within the criminal law.
The remarks of Lord Davey in City of Toronto v.

Virgo(2), at page 93, point in the direction of what
I am trying to reach in that regard.

And this now in question being of the character I
have referred to as being within the power of the
legislature I do not think it should be held null be-
cause of the constitutionally evil company it is found
in.

The latter circumstance, of course, makes its main-
tenance more difficult. And though I am unable to
see how any of the Act can rest directly upon the
federal legislation pointed to, it is clear that the cir-
cumstance of Parliament desiring to maintain local
legislation of such a character is not an argument
against the maintenance of its validity.

In the view I have taken it is almost needless to
add it is not a well-drawn Act, or at least not as effec-
tive as one might now be made if the draughtsmen
were set to work with the present state of the federal

(1) 42 Can. S.C.R. 211.
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legislation. Or the licensing power and its conse- 1912

quent power of regulation might be resorted to. OUIMET
v.

What can be done thus indirectly, I submit, may BAZIN.

be upheld when done directly. Idington J.
I think the prohibition should not extend to a

charge properly confined to the prohibition of any
theatrical representation on Sunday for gain. It
seems severable from the ultra vires part of the Act.

The appeal should, therefore, be allowed in part
and that being a divided success should carry no costs.

DUFF J.-The Quebec statute which is impeached
on this appeal professes to create offences which, in
my opinion, if validly created would be offences
against the criminal law within the meaning of see-
tion 91, sub-section 27, of the "British North America
Act." The enactment appears to me, in effect, to
treat the acts prohibited as constituting a profana-
tion of the Christian institution of the Lord's Day and
to declare them punishable as such. Such an enact-
ment we are, in my opinion, bound to hold, on the
authority of The Attorney-General v. Hamilton Street
Railway Co.(1), to be an enactment dealing with the
subject of the criminal law.

It is perhaps needless to say that it does not fol-
low from this that the whole subject of the regulation
of the conduct of people on the first day of the week is
exclusively committed to the Dominion Parliament.
It is not at all necessary in this case to express any
opinion upon the question, and I wish to reserve the

question in the fullest degree of how far regulations
enacted by a provincial legislature affecting the con-
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1912 duct of people on Sunday, but enacted solely with a
OUIMET view to promote some object having no relation to the

V.
BAZEN. religious character of the day would constitute an in-

Duff J. vasion of the jurisdiction reserved to the Dominion
Parliament. But it may be noted that since the deci-
sion of the Judicial Committe in Hodge v. The Queen
(1), it has never been doubted that the Sunday-clos-
ing provisions in force in most of the provinces affect-
ing what is commonly called the "liquor trade" were
entirely within the competence of the provinces to en-
act; and it is, of course, undisputed that for the pur-
pose of making such enactments effective when within
their competence the legislatures may exercise all
the powers conferred by sub-section 15 of section 92
of the "British North America Act."

It is impossible, I think, consistently with the view
above expressed, to hold that the statute in question
can derive any efficacy from the "Lord's Day Act," ch.
153, R.S.C. 1906. This latter enactment appears to be
framed upon the theory that the provinces may pass
laws governing the conduct of people on Sunday; and
by the express provisions of the Act such laws, if in
force when the Act became law, are not to be affected
by it. That is a very different thing from saying
that in this Act the Dominion Parliament has mani-
fested an intention to give the force of law to legis-
lation passed by a provincial legislature professing
to do what a province under its own powers of legisla-
tion cannot do, viz., to create an offence against the
criminal law within the meaning of the enactment of
the "British North America Act" already referred to.
We should, I think, be going beyond what is justified

(1) 9 App. Cas. 117.
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by the guarded language of the Dominion statute if 1912

we were to construe it as giving validity to such oCIMET
legislation. I.

BAziN.

ANGLIN J.-The question to be determined on this -

appeal is the constitutionality of the prohibitive pro-
visions of the Quebec statute, 7 Edw. VII. ch. 42, as
amended by the statute 9 Edw. VII. ch. 51.

The validity of this legislation is supported by the
respondents on two distinct grounds: (a) that it is
within the legislative jurisdiction conferred upon the
provinces of the "British North America Act"; (b)
that, if otherwise unconstitutional, it has been vali-
dated by certain provisions of the federal "Lord's
Day Act" - chapter 27 of the Dominion Revised
Statutes of 1906.

(a) I am unable to find any real distinction be-
tween the Quebec legislation now under consideration
and that of the Province of Ontario held to be ultra
vires by the Judicial Committee in the -Hamilton
Street Railway Case(l).

The history of the Quebec legislation is, no doubt,
different from that of the Ontario Act. The pre-con-
federation legislation of Quebec (Con. Stat. L.C.,
1860, ch. 23 ) was much narrower in its scope than the
ante-confederation statute in force in Ontario (Con.
Stat. U.C., 1859, ch. 104). But, whatever might be
said of an Act of a provincial legislature similar to
the earlier Lower Canada legislation, the Quebee
statute now before us, because indistinguishable in
substance and principle from the Ontario legislation
condemned by the Privy Council, must be held by us

(1) [1903] A.C. 524.
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1912 to be ultra vires as an invasion of the domain of
OUIIET criminal law assigned by the "British North America

V.
BAZIN. Act" to the legislative jurisdiction of the Parliament

Anglin J. of Canada.
Although enacted by a provincial legislature not

empowered to deal with criminal law, the Ontario
legislation was, in the view of the Privy Council, so
distinctly criminal in its character that it could not
be upheld as an exercise of provincial jurisdiction
under any of the powers conferred by section 92 of the
"British North America Act," notwithstanding the
cogency of the presumption that a legislature always
means to act within its jurisdiction. I do not regard
the decision of the Judicial Committee as depending
on the fact that the Upper Canada "Lord's Day Act"
(Con. Stat. U.C., 1859, ch. 104) had been originally
enacted by a legislature clothed with authority to
pass criminal laws. Neither can I accede to an
argument which involves the view that legislation
held to be criminal in one province of Canada may be
regarded as something different in another province,
or that the phrase "the criminal law" used in section
91, sub-section 27, of the Imperial "British North
America Act" may have a meaning different from that
which would be attached to it in other legislation of
the Imperial Parliament. Lord Chancellor Halsbury
says that it is "the criminal law in its widest sense
that is reserved" to the Dominion Parliament.

In the criminal law of England, in 1867, was em-
braced the "Sunday Observance Act," 29 Car. II., ch.
7, and other restrictive legislation. 13 Encyc. Laws of

En g., p. 707. Indeed, a person who kept open shop

on Sunday would appear to have been indictable at
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common law as 1912

a common Sabbath-breaker and prophaner of the Lord's Day com- OUIMET

monly called Sunday. 2 Chitty's Criminal Law (2 ed.), p. 20. Z.

Legislation of a prohibitive character, to infractions Anglin J.
of which punitive sanctions are attached, passed for
the purpose of preventing profanation of the Sabbath
would, therefore, appear to be within the purview of
sub-section 27 of section 91, of the Imperial "British
North America Act," conferring on the Dominion
Parliament exclusive jurisdiction to legislate in re-
spect to "the criminal law."1

I abstain, however, from attempting to enunciate
a criterion for the determination of the broader ques-
tion - when a prohibitive enactment, carrying penal
sanctions for its infraction, should be regarded as so
for partaking of the nature of criminal law that it is
within the exclusive legislative power of the Federal
Parliament. I rest my opinion in the present case
chiefly upon the judgment of the Judicial Committee
already adverted to.

It was suggested at bar that the Quebec statute
might be defended as legislation merely affecting
civil rights, or as legislation in the nature of a local
or municipal police regulation, with sanctions, auth-
orized by clause 15 of section 92 of the "British
North America Act," appropriate to ensure obedience
to its prohibitions. But the very first section indi-
cates unmistakably that the purpose of the legislation
is to make what the legislature deemed suitable pro-
vision "respecting the observance of Sunday" in the
province. To carry out this purpose we find in the
second section a prohibition couched in wide and
sweeping terms. Section 6 further confirms this view
of the character of the statute, making it still more ap-
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1912 parent that to prevent profanation of the Sabbath is

OUDIET its object. It is such legislation that their Lordships

B.mx. of 'the Judicial Committee, as I understand their
judgment, have held to be criminal law and as such
beyond the competency of a provincial legislature.

I do not refer to the fact that the informations in
this case each charge more than one offence further
than to say that any objection on that ground was
waived. Counsel for both parties asked our decision
upon the validity of section 2 of the Quebec statute,
as a whole, and of the subsequent sections providing
sanctions for infractions of section 2. I do not at-
tempt to distinguish between the several matters and
things forbidden by section 2. Forming part of an
Act of which the purpose was to prevent profanation
of the Sunday each of the prohibitions must, I think,
under the decision in the Hamilton Street Railway
Case(1), be regarded as criminal legislation.

(b) The Dominion "Lord's Day Act" excepts from
the operation of its prohibitive clauses everything
which is, by provincial legislation, past or future, de-
clared to be lawful. While reserving to, or conferring
upon, provincial legislatures the power to make ex-
ceptions from the operation of the Dominion statute
- and thus in effect pro tanto to amend it - and re-

cognizing and maintaining in force, if not validating,
provincial legislation already passed declaring cer-
tain acts to be lawful on Sunday (provisions made,
no doubt, to enable local bodies to deal with the pecu-
liar requirements of localities with which they would

presumably be more familiar and perhaps more in
sympathy), there is not a word in the federal statute

(1) [19031 A.C. 524.
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confirming or authorizing anything in the nature of 1912

provincial prohibitive legislation past or future. On oUIA1ET

the contrary section 14 declares that

nothing in this Act shall be construed to in any way Anglin J.
affect any provisions of any Act. or law relating in any way to the
observance of the Lord's Day in force in any province of Canada
when the Act comes into force.

The provincial legislation in so far as it is pro-
hibitive must, therefore, depend for its force and
efficacy upon the powers of the legislature which en-
acted it. In so far as it provides for the exception of
acts and things which would otherwise fall under
the prohibitions of sections 2, 5 and 6 of the federal
Act (sections 5, 7 and 8, R.S.C. 1906, ch. 153), Par-
liament has made that Act inoperative. But beyond
these saving exceptions the Dominion statute does not
"in any way affect" provincial legislation.

In this view it is unnecessary to consider the ques-
tion debated at bar as to the power of the Dominion
Parliament to delegate its legislative functions to a

provincial legislature.
The latter part of section 1 of the Quebec statute

may be within the saving provisions of the federal
Act; but the prohibitive clauses of the Quebec statute
are, I thiink, ultra vircs of a provincial legislature.

The appeal should, ini my opinion, be allowed.

BRovEI1 J. (dissident).-Nous avons i d6cider si
1'acte de la 14gislature de Quebec sur 1'observance du
diianche, qui est le chapitre 42 des statuts 7 Edouard
XII. est coistitutionnel.

La prvsente cause avait trait d'abord at le fermeture
des thtdtres le dimanche; mais un consentement, qui
est an dossier, demontre qu'il s'agit d'un "test case"
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1912 et que d'un commun accord on soumet a la d6cision des
OUIMET tribunaux la 16galit6 de tout le statut lui-m~me. Voici
BAZTNX. les propres terms de ce consentment:-

Brodeur J. Les parties en cette cause consentent a limiter leur argumenta-
tion et leurs pr6tentions A la seule. question de savoir si Ia loi sur
l'observance du dimanche pass~e par la 16gislature de Quebec en
vertu du statut 7 Edouard VII., ch. 42 de 1907 est constitutionnelle,
ultra vires ou intra vires, les moyens de prohibition ne devant pas
Ctre discut6s, le tout pour 6viter des frais et des pertes de temps.

La mime entente est convenue pour les autres causes de Sharpe,
Richardson et Applegath.

Pour bien comprendre la raison d'tre de cette
16gislation il est important, je crois, de connaitre les
circonstances qui y out donn6 lieu.

La province d'Ontario avait dans ses statuts une
loi dominicale bas~e sur le statut de Charles II. Elle
6tait intitul~e "An Act to prevent the profanation of
the Lord's Day." Passde sons 1'Union du Haut et du
Bas Canada el1e avait 6t6 reproduite dans les statuts
refondus d'Ontario et plus tard on jug6a h propos
d'en 6tendre les dispositions en prohibitant la circula-
tion des tramways le dimanche. Les tribunaux furent
saisis de la question et le Conseil Priv6, dans la cause
de Attorney-General for Ontario v. Hamilton Street
Railway Co.(1), dbcida en substance que cette 16gisla-
tion provinciale 6tait de sa nature criminelle et tait
dans son ensemble (as a whole) inconstitutionnelle.
On a alors demand6 an parlement fid~ral de 16gif6rer
sur la matiare. Le gouvernement crut, avant d'adop-
.ter une l6gislation g~ndrale, devoir en r~frrer a cette
cour et soumit it cette fin certaines questions aux-
quelles des r6ponses furent donndes.

Il 6tait bien 6vident par la nature des rdponses que
le parlement f~dral ne pouvait se soustraire a l'obli-

(1) [1903] A.C. 524.
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gation d'agir. Mais il lui restait a decider quelle 1912

forme il allait donner a sa 14gislation. 11 pouvait bien oUIET

proceder sons les dispositions de l'Acte de 1'Amerique lAZ.
Britannique du Nord (sous-sec. 27 de l'article 91), a Brodem-,J.

d6clarer criminelle toute muvre servile on tout acte de
commerce fait le dimanche et son autorit6 n'aurait pas
pu tre contest~e. Mais il se trouvait en presence de lois
existant depuis des sikeles dans certaines provinces;
il avait a faire face a des coutumes s~culaires qui par
leur caractre contribuaient a la sanctification du
dimanche ou au d~veloppement de la religiosit6 de la
population, on qui avaient 6t6 ncessities par des
6tablissemeuts par trop disperses. Je pourrais citer,
entr'autres coutumes, les pilerinages qui out lieu le
dimanche depuis un temps imm6morial dans la Pro-
vince de Qubbec.

II en est de inmme de cette coutume pour le paysan
d'apporter a '6glise les pr~misses de ses produits et
de les faire vendre a enchbres publiques apris le ser-
vice divin pour en consacrer le produit an soutien des
oeuvres religieuses.

Une loi qui aurait 6 adopt6e par le Parlement
f6ddral et qui aurait d6clar6 criminelle -toute excur-
sion le dimanche on qui aurait prohib6 la vente de
denrdes ce jour-la aurait naturellement frapp6 ces
coutumes si recommendables.

En presence de ces difficultbs, le Parlement n'a
pas procdd A amender le code criminel mais il a
pass6 nue loi qui par son titre, "Acte concernaut
l'observance du dimanche," et par ses dispositions en
g~ndral doit tre class~e parmi celles adoptbes pour
la paix, l'ordre et le bon gouvernement du pays sous
les dispositions du premier paragraphe de la section
91 qui se lit comme suit:-
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1912 It shall be lawful for the Queen by and-, with the advice and
consent of the Senate and House of Commons to make laws for the

OUDIE'F peae, order and good government of Canada in relation to all
V.

3AZIN. matters not coming within the classes of subjects by this Act assigned
exclusively to the Legislatures of the provinces.

Brodeur J.
Cette loi du dimanche adopt6e par le Parlement

f6ddral est le ch. 153 des status refondus du Canada,
1906.

On trouve que le Parlement, bien loin de vouloir
empiter sur les droits des provinces les a, au contraire,
formellement reconnus en d~clarant dans les sections
5, 7, 8 et 16 que ses dispositions n'auaient d'effet que
si les provinces n'ont pas de loi couvrant le cas.

La 14gislation dominicale frappe les droits civils
qui, comme on le sait, sont du ressort des provinces
et il n'y a pas lieu alors de s'6tonner de voir le Parle-
ment f6d6ral respecter 1'autonomie des Provinces sous
ce rapport.

Nous avons dans nos lois et dans notre jurispru-
dence la question de la temp6rance qui pent nous servir
de guide dans F'interpr6tation de la loi f~ddrale et de la
loi provinciale du dimanche. Le Parlement f~dral a,
comme on le sait, le "Canada Temperance Act" qui
pourvoit h la prohibition des liqueurs dans certains
districts. Cette loi a t attaqu6e et le Conseil Priv,
en 1882, dans la cause de Russell v. The Queen(1), a
d6cid6 que le Parlement f6d6ral, en vertu de ses
pouvoirs de faire des lois pour la paix et le bon ordre
du Canada, pouvait passer cet acte.

C'est une loi tendant h restreindre 1'abus des
liqueurs enivrantes.

Les provinces 6galement avaient 16gif6rb sur la
matibre et avalent ordonn6, par exemple, la fermeture

(1) 7 App. Cas. 829.
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des d6bits de liqueurs le dimanche ou pendant cer- 1912

taines heures les jours de semaine. Ces lois provin- OUINIET

ciales ont t 6galement attaquies comme inconstitu- BAzi.

tionnelles et le Conseil Priv6 h diff6rentes reprises en
Brodeur J.

a maintenu la validit6. Hodge v. The Queen(1); At-
torney-General for Ontario v. Attorney-General for the
Dominion (2) ; Attorney-General of Manitoba v. Mani-
toba Licence Holders Association (3) ; Poulin v. Cor-
poration of Qu6bec(4) ; Huson v. Township of South
Nowich (5).

Dans la seconde de ces causes, Leurs Seigneuries
disent, h la p. 365:-

In section 92, No. 16 appears to them (their Lordships) to have
the same office which the general enactment with respect to matters
concerning the peace, order and good government of Canada so far
as supplementary of the enumerated subjects fulfils in section 91.

Dans la cause de Russell v. The Queen(6), le-
Conseil Priv6 avait 4galement d6clar6 que dans ses
attributions de 16gif6rer pour la paix et le bon ordre
le Parlement f~ddral avait le droit de passer une loi
prohibitant 1'usage des liqueurs. Les provinces ont

6galement le pouvoir d'exercer la mime autorit6.
Si les provinces peuvent fernier les buvettes le

dimanche, je ne pourrais pas n'expliquer pourquoi
dans l'exercice de leurs pouvoirs de faire des lois de
police elles n'auraient pas le droit de fermer les
thbitres le dimanche.

La 16gislation provinciale en question dans cette
cause-ci n'a fait, apris tout, qu'une r6glementation
de police. Cotte prohibition des representations
th6ftrales le dimanche d'ailleurs n'arrive qu'incidem-

(1) (1883) 9 App. Cas. 117. (4) 9 Can. S.C.R. 185.
(2) (1896) A.C. 348. (5) 24 Can. S.C.R. 145.

(3) [1902] A.C. 73. (6) 7 App. Cas. 829.
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1912 ment dans le statut. Ce dernier a pour but principal

OUIMET de rev6tir de 1'autorit6 de la loi les us et coutumes de

VI. la province de Quebec. Voici la section 16re de ce
statut:-

Brodeur J.

Les lois de cette 14gislature, soit gdndrales, soit sp6ciales, rela-
tives A 1'observance du dimanche en vigueur le 28 de fdvrier, 1907,
continueront A etre en vigueur jusqu'a ce qu'elles soient modifi6es,
remplacees on abrog~es; et il est et continue d'otre permis A toute
personne de faire le dimanche tout acte qui n'est pas prohib6 par
loi de cette 16gislature en vigueur a la dite date, ou d'user le
dimanche de toutes les libertds que lui reconnaissent les usages de
cette province sous les restrictions contenues en la presente loi.

Elle 6nonce parmi ces restrictions les meuvres ser-
viles inutiles, les representations th6ftrales et les ex-
cursions oft 'on dbbite des liqueurs en 6dictant l'article
2. que se lit comme suit:-

Sect. 2.-I est ddfendu le dimanche dans un but de lucre, sauf
ndanmoins le cas de n6cessit9 on d'urgence, d'exdcuter ou de faire
exdcuter aucune <euvre industrielle, ainsi que d'exercer aucun n6goce
on metier, ou de donner ou d'organiser des representations th6atra-
les ou des excursions accompagndes de vente de liqueurs enivrantes
ou de prendre part on d'assister a ces representations thdfltrales on
A ces excursions.

On ne saurait pr~tendre que ces dernibrers disposi-
tions devraient rendre toute la loi nulle et inconstitu-
tionelle; et, comme je 'ai dit au commencement, nous
sommes appel6s a nous prononcer sur la validit6 de
toute F'acte lui-mme, vu le consentement sign6 par les
parties an proces.

Nous devons done rechercher quelle est 1'ide
dominante de cette loi. Pour moi, je la trouve dans la
section 16re; et la dernidre section n'a 6t6 Adict~e que
dans le but d'emp~cher les propridtaires de th6itres,
les organisateurs d'excursions et les commergants ou
industriels d'invoquer des usages qui auraient pu
exister et qui seraient devenus 16galis~s par la pre-
mibre section.
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D'ailleurs, en supposant que ces prohibitions 1912

seraient seules, je dis qu'on devrait les consid6rer oUIMfET
comme r~glements de police tombant sous la juri- Bx.

diction provinciale. Brodeur J.

Le travail le dimanche a toujours 6t consid6rb -

dans Qu6bec, d&s les premiers temps de la colonie,
comme devant 6tre r6glement6 par les autorit~s
policibres. Comme on le sait, 1'Intendant sous la
domination frangaise avait le droit de faire des r~gle-
ments de police. La 16gislation criminelle, au con-
traire, appartenait au Conseil Souverain ou au Con-
seil Sup6rieur. Or suivant cette distribution des
pouvoirs 16gislatifs, 1'intendant Raudot prohibait le
25 mai, 1709, toute oeuvre servile les dimanches et les
jours de f6te. Nous pouvons trouver le texte de cette
ordonnance, ainsi que de certaines autres qu'il a faites
pour empbcher qu'on fasse du bruit pros des 6glises
aux pages 421 et 426 des "Ordonnances des Gouver-
neurs et des Intendants sur la voirie et la police"
complies en 1856, 3 me vol.

Le parlement f6ddral, par sa loi de 1906, n'a pas
voulu faire une 16gislation criminelle. S'il avait voulu
lui donner ce caractbre, il ne 1'aurait pas appel6
simplement "An Act respecting the Lord's Day";
mais, adoptant les termes du statut d'Ontario qui
venait d'8tre examin6 par le Conseil Priv, il Paurait
intitulM "An Act to prevent the profanation of the
Lord's Day." II aurait amend6 son Code criminel. Il
y avait dejh dans ce code la partie 22 qui traite des
offenses contre la religion.

Mais dans la loi il n'est nullenent question du
Code criminel.

Une action qui est signale criminelle par le 1gis-
lateur doit frapper tons les citoyens d'un mime pays.
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1912 I paraitrait 6trange qu'un acte pourrait Ctre un crime

OUIMET dans un certain endroit du pays et ne le serait pas
V. ailleurs. Ce serait dependant la port6e du statutBAZIIN.

-dr fidral que nous examinons. En effet, dans les sec-
Brodeur J.

tions 5, 7, 8 et 16 on y d6fend certaines choses pourvu
qu'une loi provinciale n'ait 6t6 pass6e h ce sujet.

Ainsi dans une province un travail quelconque par
l'op6ration de la loi f~ddrale y serait d~fendu, tandis
que par leffet d'une loi provinciale il serait permis
dans une antre province.

Si nous consultons la section 6 du statut fid6ral
au sujet des t616graphistes, nous voyons 6galement
que ce statut ie saurait tre une 16gislation criminelle
vu que cette 16gislation a en vue la cr&ation d'un jour
de repos.

II est bien 6vident pour moi que ce statut f6d6ral
ne doit pas 4tre consid6r6 comme un statut criminel,
mais comme une loi concernant la paix et le bon ordre
du pays.

Alors toute 16gislation provinciale qui n'est pas
incompatible avec les dispositions de ce statut est
valide parce qu'elle a trait A des droits civils, h des
matibres d'int&rft local et que sa r~glementation du
sujet participe des lois de police sons les dispositions
des sons-sections 13 et 16 de Particle 92 de 1'acte de
I'Ambrique Britannique du Nord.

L'appellant a invoqu6 en sa faveur I'opinion donn6e
par la cour suprime sur la r6f6rence qui a 6t6 faite
par le Gouveurneur-en-Conseil.

La 16gislation qui a 6t adopt6e subs6quemment
par le Parlement f~ddral et par la 16gislature pro-
vinciale de Qu6bec d~montre, comme je viens de le
dire, que ni daus un Parlement ni dans F'autre on a
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voulu 16gif~rer criminellement. On parait au con- 1912

traire s'tre entendu, et le Parlement fbddral et les OuIMnr
V.provinces, pour 6viter I'6cueil qui avait 6t6 signal6 par BAZiN.

la cour supr~me. Brodeur J.
Pour toutes ces raisons je serais d'avis de renvoyer

l'appel avec d~pens.

Appeal allowed with costs.

Solicitor for the appellant: J. 0. Lacroix.

Solicitor for the respondents: Douat Brodeur.
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1912 THE STECHER LITHOGRAPHIC
*March 28. COMPANY (PLAINTIFFS) ......... APPELLANTS;
*May 7.

AND

THE ONTARIO SEED COMPANY
AND ADAM UFFELMANN (DE- RESPONDENTS.
FENDANTS) ......................

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Assignments and preferences-Chattel mortgage-Hindering and de-
laying creditors-Assignment of book debts-Surety.

The Ontario Seed Co. owed a bank some $8,000 for which J. was
surety by bond and indorsement of notes for all but $500. The
bank also held as further security an assignment of the com-
pany's book debts. The company gave -to A., a brother of J.,
a chattel mortgage of all its personal property and agreed to
assign to him the book debts. A. then gave to the company an
amount sufficient to pay the bank's claim, J. having supplied
him with funds for the purpose, and the company gave its own
cheque to the bank with a direction to assign the book debts to
A., which was done.

Held, that the evidence justified the finding at the trial that the
chattel mortgage was given for the benefit of J., who was aware
at the time it was given that the company was insolvent, and
that it was void under the provisions of the "Assignments and
Preferences Act" and should be set aside.

After the assignment of the book debts to A. the company was
allowed to go on collecting them.

Held, that such assignment was valid, but that the assignee could
not retain the value of what had been collected out of the pro-
ceeds of the property covered by the chattel mortgage.

Judgment of the Court of Appeal (24 Ont. L.R. 503) reversed and
that of the Divisional 'Court (22 Ont. L.R. 577) restored.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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APPEAL from a decision of the Court of Appeal 1912

for Ontario(1), reversing the judgment of a Divi- STECHER
LITIIO-sional Court (2) in favour of the plaintiffs. GRPHIC CO.

On 12th August, 1909, the Ontario Seed Company, ONTARIO

Limited, a company incorporated under the Ontario SEED CO.

"Companies Act," executed a chattel mortgage cover-
ing all its goods and chattels in favour of the respond-
ent as security for an advance alleged to have been
made by the respondent to the company of the amount
of $8,300. This chattel mortgage also assigned to the
respondent all the book debts of the Ontario Seed
Company, a partnership formerly carried on by Chris-
tian II. Kustermann and Otto Herold. All the assets
of the Ontario Seed Company were taken over and all
its liabilities assumed by the Ontario Seed Company,
which was its successor. The Ontario. Seed Com-
pany, Limited, on 13th August, 1909, was indebted to
the Merchants Bank of Canada in the sum of
$8,254.52, for which the Merchants Bank held as
security a bond for $5,000, executed by one Jacob
Uffelman, a brother of the respondent, and an assign-
ment of the book debts of the Ontario Seed Company,
the partnership concern. On 13th August, 1909, the
respondent issued a cheque in favour of the Ontario
Seed Company, Limited, for $8,300, representing the
amount of the chattel mortgage. This cheque was de-
posited in the Merchants Bank of Canada to the credit
of the Ontario Seed Company, Limited. The Ontario
Seed Company, Limited, on 13th August, 1909, is-
sued a cheque in favour of the Merchants Bank of
Canada for $8,254.52, thus paying off all its indebted-
ness to the bank, relieving Jacob Uffelmann from his

(2) 22 Ont. L.R. 577.
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1912 ' liability on his bond to the bank and releasing the
STECHER claim of the bank to the book debts that it also held as
LITHO-

GRAPHI CO. security for the indebtedness of the company. On the
V. 12th of August, 1909, the Ontario Seed Company and

ONTAIlo
SEED CO. the Ontario Seed Company, Limited, executed a direc-

tion to the Merchants Bank of Canada, requesting the
bank to assign the book debts held by it to the re-
spondent. This direction states that the transfer of
the book debts is to be made to the respondent, on pay-
ment by him to the bank of $8,254.52. The transac-
tion as appears by the documentary evidence, shews
that the respondent made no payment to the bank;
that the bank was paid by cheque of the company.
In pursuance of such direction the bank on the 7th
day of September, 1909, executed an assignment of
the book debts in favour of the respondent.

The appellant is a creditor of the Ontario Seed
Company, Limited, and brought this action on behalf
of all creditors of the Ontario Seed Company, Limi-
ted, for a declaration that the said chattel mortgage is
fraudulent and void as against the creditors of the
Ontario Seed Company, Limited.

The trial judge declared the chattel mortgage void
to the extent of the difference between the actual value
of the book debts of the Ontario Seed Company on the
13th of August, 1909, and the sum of $8,300.

The Divisional Court made an order declaring the
chattel mortgage to be void in its entirety. The Court
of Appeal for Ontario restored the judgment of the
trial judge.

The appellant, who is the plaintiff in the action,
now appeals and asks to have the chattel mortgage
set aside in its entirety.
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Secord K.C. for the appellants. The chattel mort- 1912

gage is clearly void under the Statute of Elizabeth STECHER
LITHO-and it cannot be void in part and valid in part. Com- GRAPHIC CO.

mercial Bank v. Wilson (1) ; Mader v. McKinnon(2) ; ox mo
Totten v. Douglas (3). SEED CO.

The mortgage was particeps criminis in procuring
the mortgage and cannot obtain relief in equity. Kerr
on Frauds, 4 ed., pp. 365 et seq.; Cameron v. Perrin
(4).

Sir George Gibbons K.G. and Sims for the respond-
ents. There was a bond fide advance by the mortgagee
which prevents the mortgage being held void under
the "Assignments and Preferences Act." Mulcahy v.
Archibald (5) ; Middleton v. Pollock (6).

Even if the advance was made with intent to give
a preference it was still bond fide. Ex parte Games
(7).

THE CHIEF JUSTICE (oral).-This appeal should be
allowed with costs.

IDINGToN J.-I recognize to the full extent that,
as has been so often been said, a preferential assign-
ment is not by reason of its preferential character
obnoxious to the Statute of Elizabeth, said to be de-
claratory of the common law, against schemes for
defeating, hindering or delaying creditors. I must
also recognize as possible that a scheme may be formed

(1) 3 E. & A. 257. (4) 14 Ont. App. R. 563.
(2) 21 Can. S.C.R. 645, at (5) 28 Can. S.C.R. 523.

p. 652. (6) 2 Ch. D. 104.
(3) 18 Gr. 341, at p. 359. (7) 12 Ch. D. 314.
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1912 having. in it the elements which may render it obnoxi-
STECHLER ous to both that law and the provision of R.S.O. 1897,LITHO-

GRAPHIC CO. ch. 147 (now ch. 64, Ont. Stat., 1910), aimed at pre-

oVARo ferential assignments.
SEED CO. In this case I think the chief purpose of the

Idington J. parties to the chattel mortgage in question was
clearly to prefer the claim of the surety and relieve
him from the situation in which he had as such become
involved. There is evidence, however, of its being
only part of a wider scheme which involved at least
the hindering and delaying of the creditors.

All the courts below have found the chattel mort-
gage in question was the result of both designs to de-
feat, hinder or delay, and to prefer one creditor of an
insolvent over another. I cannot say they are wrong
in taking that view of the facts. But even if I could
and I find that the sole purpose of the parties was the
alleged preference and nothing else, how would that
help the respondent, Adam Uffelmann ?

When the immediate object of an agreement is un-
lawful the agreement is void. Therefore, the object
and, if you will, the sole object of the chattel mort-
gage having been to withdraw certain assets of the
insolvent debtor from the reach of other creditors in
order to enable the surety to pay the debt he was
surety for, and thus prefer one creditor over others,
surely the entire object was unlawful.

- Prim4 facie the whole is tainted with illegality for
such is the presumption the statute has declared and
created against such transactions when concluded
within sixty days prior to attack thereon.

I am, therefore, with all due respect, unable to
understand how the learned trial judge and the Court
of Appeal have been able to draw a line where the
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parties did not, if we have any regard to their lan- 1912

guage in expressing in this mortgage their intentions, STECHER

and thereby sever the legal from the illegal. GRI CO.
I concede it was quite possible to have produced TA

O.NTARIO

whether lawfully or not such an agreement as the SEED CO.

learned trial judge finds the parties had intended re- Idington J.

lative to their purpose. It was not, however, in the
minds of the parties to create a security of which the
parts and purpose could be severed in the way the
judgment appealed from implies; and without doing
violence to the language of the instrument and the
manifest purpose of the parties thereto, we cannot
find anything therein to justify such a severance or
drawing of such a line between the legal and illegal
as is attempted below.

Nor do we find anything in the language of see-
tion 10 (now section 13) of the statute upon which
this action is founded to warrant the giving only
such conditional relief as given.

That section, sub-section 1, is as follows:-

13. (1) In the case of a gift, conveyance, assignment or trans-
fer of any property, real or personal, which is invalid against credi-
tors, if the person to whom the gift, conveyance, assignment or
transfer was made shall have sold or disposed of, realized or col-
lected the property or any part thereof, the money or other proceeds
may be seized or recovered in any action by a person who would be
entitled to seize and recover the property if it had remained in the
possession or control of the debtor or of the person to whom the
gift, conveyance, transfer, delivery or payment was made, and such
right to seize and recover shall belong, not only to an assignee for
the general benefit of the creditors of the debtor, but where there
is no such assignment, to all creditors of the debtor.

I quote this just to point out that it does not
countenance any such thing as has been done, and
next to shew its limitations in relation to another
point I am about to refer to in connection with the
book debts.
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1912 I submit that the language, "assignment or trans-
STECHER fer of any property * * * which in law is invalid,"
LITHo-

GRAPHIC CO. lends no countenance to what has been done.
V.

ONTARIo Are there, however, two or more agreements or
SEED CO. assignments in this chattel mortgage ? I think there

Idington J. are, for we have the assignment of the stock in trade
and then a distinctly separate assignment by way of
additional security of all book debts, etc., due the old
company, and we have also another relative to the
unpaid capital. It is conceivable in many ways that
an instrument might well contain in this way a series
of assignments of which some might be legal and others
illegal, but in the language used relative to the stock
in trade part of the mortgage, there is no room left for
any such severance or suggestion as made, of the good
from the bad. To do so on the lines laid down is, I
respectfully submit, to construct a theory of what the
parties might fairly have so designed as to bring them
within one or more of the saving clauses of the
statute; and constitute thereby a bargain they never
dreamed of.

I incline to think the vicious purpose tainted each
of the whole of these assignments in this instrument.
But as to the collaterals, held by the bank, and called
book debts, I think they were on his payment to the
bank the property, or at all events the potential pro-
perty of Jacob Uffelmann, for whom the respondent
was acting and on behalf of whom he was entitled to
receive said securities by virtue of his (Jacob's) right
as a surety paying off the creditot holding same.

The same day as the mortgage was given, the com-
pany gave a direction to the bank to transfer these
book debts to respondent Adam Uffelmann, but as he
clearly was but the substitute of Jacob, no violence is
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done to the actual intention or even the language used 1912

in attributing what was done to an assertion of STECIIER

Jacob's rights as the surety who had in fact raised InTHO-CO.

money and in a needlessly roundabout way, paid off OA
ONSTARIO

the bank. SEED CO.

His right need not be rested upon the clauses in Idington J.
the mortgage and cannot be injured by any clause
therein referring to the same subject.

When these securities were transferred thus, they
formed an asset distinctly severed from the rest of
the estate, and if Jacob took no care to collect them,
but let the company do so, he lost his security to that
extent and has no one but himself to blame.

Indeed, he may truly blame the illegal purpose of
hindering and delaying the creditors for the year that
was needed to enable them to pay, as evidently was
the intention of those who concocted the circular is-
sued four days later over Jacob's own hand as secre-
tary of the company.

If he permitted the collection and appropriation
thereof by the company pursuant to such a scheme,
how can any equity rest thereon to make good his con-
sequent loss out of other property to which he was not
at all entitled as against the other creditors to resort ?
If he permitted it through sheer'neglect, how again
can he resort for indemnity to a mortgage that the
statute presumes, under the circumstances, void ?

Again let us look at the above quoted sub-section
of section 10, read it closely and we see that the right
of appellant is bounded by and is limited to an ac-
count of the proceeds of that which would have been
exigible had it "remained in the possession or control
of the debtor," etc.

On the one hand the respondent has no right to
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1912 claim any part of that which he has taken possession
STECHEB of by virtue of an instrument presumed to be illegal
LITHo-

GRAPHIC . and void. And on the other, the appellant has no

onVo right to claim an account of those securities which
SEED 0O. clearly, under the circumstances, never could have

Idington J. become exigible to answer the claims of other creditors.

As to the argument rested on sub-section 5 of sec-
tion 3, relative

to the substitution in good faith of one security for another security
for the same debt so far as the debtor's estate is not thereby lessened
in value to the other creditors

where is the evidence of any such substitution in good
faith or bad faith ?

There never existed a foundation on the facts for
alleging substitution of one or part of one for another.

The mortgage treated in express words the one
as being in addition to the other.

And when we depart from it to the other basis of
right to the book debts as security, the two subjects
as security are entirely independent of each other,
and the book debts free from any such pretension.

No one ever thought of any substitution in regard
to either or any part thereof.

And as clearly as can be the debtor's estate has
been, by what has taken place relative to book debts,
lessened in value, if affect be given the judgment ap-
pealed from, to the other creditors.

I repeatedly pressed counsel to see if the proceeds
could be traced to anything specific which now formed
part of the estate, but was told it could not be done.

Now, as I take this saving clause, if the money had

been found invested in some specific thing that has

remained to answer for the condition I have quoted

relative to lessening of the estate "in value to the
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other creditors," principles of equity would require, 1912

as well as the statute, relief to be given to that extent. STECHER
LITHO-Or if some privileged claim over the whole estate, GRAPHIC CO.

the payment of which would enhance the value of the V.
O NTARIO

whole estate to the creditors, had been paid off SEED CO.

thereby, the same should be done in regard thereto. Idington J.
As it is, there is nothing either in shape of agree-

ment or actual results to lay a foundation on which
to apply such principles.

The appeal should be allowed with costs and the
Divisional Court judgment be restored.

DUFF J.-I agree that this appeal should be al-
lowed with costs.

ANGLIN J.-A study of the evidence has satisfied
me that it fully supports the findings of the learned
trial judge that the impeached chattel mortgage,
nominally given to Adam Uffelmann, was in fact the
security of Jacob Uffelmann; and that it was given
and taken with knowledge of the mortgagors' insol-
vency and with the intent and purpose that it should
serve to "hinder" and "delay," though, perhaps, not to
"defeat" or "prejudice," the creditors of the mort-
gagors, other than the bank and Jacob Uffelmanun.
Unless, therefore, it comes within some one of the
saving exceptions of sub-section 1 and sub-section 5
of section 3, of the R.S.O. 1897, ch. 147, I am con-
vinced that, as against such creditors, it is void under
sub-section 1 of section 2 of that statute.

Jacob Uffelmann, as surety to the bank for the
mortgagors, was already their creditor for all of the
$8,300 which the mortgage purports to secure, except
about $500. The evidence makes it reasonably clear
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1912 that the real object of the parties was not to secure
STECIHER this $500, but to secure Jacob Uffelmann in respect
LITHO-

R.APHIC Co. of his existing liability of upwards of $7,700 as surety,
ONTARIO which he was by payment converting into a direct
SEED CO. claim against the company. The additional $500 he
Anglii J. had to assume in order to clear off the bank's claim

and to obtain an assignment of the $6,000 worth of
book debts held by it as collateral. The last of the
exceptions made by sub-section 1 and the last under
sub-section 5 of section 3, therefore, do not apply to
the transaction.

The other exceptions under sub-section 1 and the
first exception of sub-section 5 clearly have no
application.

The ,bank is not a party to this action. The pay-
ment to it is not now in question. The second excep-
tion under sub-section 5 does not apply to the case as
between the plaintiffs and the chattel mortgagee.

I shall presently give my reasons for thinking
that the respondent has not brought himself within

the only remaining exception made by sub-section 5,
namely,

the substitution in good faith of one security for another security
for the same debt.

I am, therefore, of the opinion that the validity of the
impeached instrument is not saved by anything in sub-
section 1 or sub-section 5 of section 3.

I agree, however, with Meredith, J.A., that,
although

the plaintiffs are entitled to have the transaction in question set
aside * * * it does not follow from that that Jacob Uffelman is
also to lose the rights which he had against the company at the time
of the carrying into effect of the impeached transaction.

I also agree that the plaintiffs have no right "be-
yond the removal of the fraudulent security out of
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their way." In his factum counsel for the appellants 1912

expressly disclaims any intention to attack in this STECIHER

action the assignment by the bank to the defendant LTO O
GRAPHIC CIO.

Adam Uffelmann of the book debts held by it as col- T.
ONTARIO

lateral. As surety for the debtors, Jacob Uffelmann SEED CO.

was entitled on paying the guaranteed debt to be Anglin J.
subrogated. to the rights of the creditor. I agree with
the learned trial judge that

it was part of the transaction that the bank should transfer to
Adam Uffelman the book accounts which they held under assignment
from the company and which they subsequently assigned to him.

In taking this assignment, Jacob Uffelmann did

.nothing fraudulent. He merely exercised a clear
equitable right. It is not material to this part of the
case that he took it in the name of his brother Adam.

But I am, with respect, unable to concur in the
conclusion of the learned trial judge and of the Court
of Appeal, as expressed by Meredith, J.A., that, in the
result, the defendant Uffelmann is entitled to retain,
on account of his claim against the insolvent company,
out of the proceeds of the property covered by the
chattel mortgage, a sum equal to the value, at the
time they were assigned to him, of the book debts
formerly held by the bank as collateral. The statute
provides that nothing contained in it shall affect

the substitution in good faith of one security for another security for
the same debt so far as the debtor's estate is not thereby lessened in
value to the other creditors.

But there is no evidence in the record that a substitu-
tion of chattel property for book debts as security was
ever agreed upon or intended. Moreover, the finding
of intent to hinder and delay creditors in the giving
and taking of the chattel mortgage is incompatible
with that good faith which would be essential to its
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1912 validity had a substitution been contemplated. What

STECHER the parties had in view was not the substitution of a
LITHO- new security for the same debt; it was rather to obtain

GRAPHIC CO.
V. security upon the chattel property in addition to the

ONTARIO
SEED co. book debts, so that all would be out of the reach of

Anglin J. other creditors, and also to secure the whole claim of
- $8,300 instead of the $6,000 already secured by the

book debts. The debtor's estate was lessened in value
to the other creditors.

The right of the defendant Uffelmann must, in my
opinion, be restricted to such of the book debts trans-
ferred to him by the bank as still remain outstanding.
His title to these is distinctly severable from the claim
which he asserts to the proceeds of the chattel pro-
perty. It in nowise rests or depends upon the im-
peached chattel mortgage transaction. But for such of
the book debts as he has allowed the debtor to collect,
or to discharge by a set-off of contra-accounts, he can-
not be allowed to have indemnity out of the proceeds
of the chattels, to which his only claim is under an
instrument found to be fraudulent. To give him the
benefit of security upon this property, without any
agreement or understanding that it was to be sub-
stituted for the released book debts and notwithstand-
ing the finding of mala fides, would be to give efficacy
to a transaction which the legislature has declared
to be invalid.

I am, for these reasons, of the opinion that this
appeal must be allowed and the cross-appeal dis-
missed, both with costs. The appellant is also en-
titled to his costs in the Court of Appeal. The judg-
ment of the Divisional Court should be restored.

There may be some hardship in this result. Jacob
Uffelmann appears to have been persuaded by Kus-
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termann to lend himself to his schemes. He un- 1912

doubtedly advanced substantial sums of money. He sTECIIER

may even have thought that in taking the chattel mort- GRAIC-C
gage in question he was giving the Seed Company a V.

ONTARIO
chance to retrieve itself and was thus, while tem- SEED CO.

porarily helping it to stave off its other creditors, tak- Anglin J.
ing a step which would ultimately benefit them. He

nevertheless contravened the statute when he took as
security for his own claim a conveyance of his debtors'
property with intent to hinder and delay other credi-
tors; and that he knew he was entering into a trans-
action of very doubtful legality is manifest from the
efforts he made to conceal the fact that the chattel
mortgage was really taken for his benefit.

BRoDEVR J.-It has been found by the trial judge
that the chattel mortgage in question was made with
intent to defeat, hinder and delay creditors and that
view has been confirmed by the Divisional Court and
the Court of Appeal.

It is perhaps unfortunate for Uffelmann that he
might lose as a result of this judgment the greater part
of the value of the book debts that had been trans-
ferred to the bank as a security for the debt for which
he was also responsible. But instead of paying purely
and simply that debt and becoming thereby possessed
of the security he tried through the respondent, his
brother, to make a fraudulent transaction and take a
chattel mortgage which the company in view of its
insolvent situation could not legally grant and have a
larger security that would cover the whole indebted-
ness of the company to him.

I am of opinion that the chattel mortgage to Adam
Uffelmanu is illegal and should be set aside.

36
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1912 As to the book debts I concur in the views ex-
STECHER pressed by Mr. Justice Idington and Mr. Justice
LITHO-

GRAPHIC GO. A *9li

ONTARIO The appeal is allowed and the cross-appeal dis-
SEED CO. missed.

Brodeur J.

Appeal allowed with costs.

Solicitor for the appellants: M. A. Secord.

Solicitors for the respondents: Millar & Sims.
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ALFRED B. CUSHING AND ARTHUR 1912

T. CUSHING (DEFENDANTS) ...... APPELLANTS; * '
*June 4.

AND

RICHARD H. KNIGHT (PLAINTIFF) . . RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Vendor and purchaser-Sale of mortgaged lands-Agreement-Condi-
tion precedent-Cash payment-Default-Objection to title-Re-
pudiation-Specific performance.

An agreement for the sale of land provided that the purchase-money
was to be paid by instalments "$10,000 cash on the signing of
this agreement, the receipt of which is hereby acknowledged,"
the remaining instalments to be paid in one, two and four years,
with interest from the date of the agreement, and there was a
proviso making time of the essence of the contract and, on de-
fault in performance of conditions and payment of instalments,
for the cancellation of the agreement by the vendors on giving
written notice to the purchaser. The land in question formed
part of a larger area and there was an undischarged mortgage
upon the whole property of which both parties had knowledge
at the time of the agreement. The cash payment was not made,
the purchaser refusing to pay this amount until the mortgage
was severed and apportioned so that the land mentioned in the
agreement should bear only a determinate share thereof, and
the agreement amended to this effect. The vendors then with-

drew from the agreement by a letter addressed to the purchaser's
solicitor. In an action against the vendors for specific perform-

ance,

Held, per Davies and Anglin JJ.-The execution of the agreement
constituting the relationship %f vendors and purchaser was the

consideration for the cash payment then to be made and, in
default of such payment, the obligation to sell and convey the
lands with a good title did not become binding upon the vendors.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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1912 Per Duff and Brodeur JJ.-Payment of .the ten thousand dollars
in cash was a condition precedent to the constitution of any

CUSHING obligation by the vendors to sell or convey the lands and, con-

KNIGHT. isequently, to shew good title.

- Per Idington J.-In the circumstances the purchaser's refusal to
make the cash payment was a repudiation of the agreement
which deprived him of the right to a decree for specific per-
formance.

Judgment appealed from (1 D.L.R. 331, 1 West. W.R. 563) reversed.

APPEAL from the judgment of the Supreme Court
of Alberta(1), by which the judgment of Simmons J.,
in favour of the defendants, was reversed, Harvey J.
dissenting, and the action of the plaintiff was main-
tained with costs.

The circumstances of the case are stated in the
above head-note.

Ewcart K.C. and C. F. Adams for the appellants.

Wallace Nesbitt K.C., C. 0. MeCaul K.C. and J. E.
Wallbridge for the respondent.

THE CHIEF JUSTICE.-This appeal is allowed with

costs in this court and in the Supreme Court of Al-
berta, in banco, and the action is dismissed with costs.

DAVIES J. concurred in the opinion of Anglin J.

IDINGTON J.-These parties executed an agreement
for the sale and purchase of half of two lots in Edmon-
ton for the sum of $33,750, of which the sum of $10,000
was to be paid, by the express terms of said agree-
nent, 'on the signing of this agreement, the receipt of

(1) 1 D.L.R. 331, 1 West. W.R. 563.
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which is hereby acknowledged." This provision for 1912

payment proceeded to provide also that $10,750 should CUSHING

be paid in a year, $8,000 in two years and $5,000 in KNIGHT.

four years. A mortgage existed for $15,000 and in- Idington J.
terest at seven per cent. per annum in favour of a -

third party and covering the whole of said lots, but
did not fall due till a few months after the last of said

payments of purchase-money.
The respondent refused to pay the $10,000 pay-

able on the execution of the agreement he had signed
unless specific provision was made therein for the
early severance of the mortgage so that each half
would bear a determinate share in case it became de-
sirable for him later on to have paid off what was to
be borne by the half he was buying.

le had signed with full knowledge of the exist-
ence of this mortgage and as a man of education and
ordinary sense must have been alive to these possible
complications before he signed the agreement; espe-
cially so as that had been preceded by a payment of
$100 and a receipt therefor given him setting forth
above terms of payment upon which the completed
agreement was to be framed.

I pass by a mass of evidence in regard to an alleged
verbal understanding providing for this outstanding
mortgage as at best only confusing the questions to be
solved. It is admitted as fact that respondent knew
of this mortgage when lie signed the agreement.

The plain language of the agreement required pay-
ment of $10,000 cotemporaneously with the execution
of the document. And when respondent refused to
comply, with such express language binding him, he
gave appellants the right to treat such explicit refusal
as an abandonment or at all events repudiation of the
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11 agreement entitling them to rescind. They rescinded
CUSHING accordingly after having given four days to respond-
KNIGHT. ent to consider his position.

Idington J. The latter chose, at the end of four days, to insist
on their amending the agreement before paying over
the $10,000. How could he more clearly repudiate
that agreement ? * His hope of getting a new agree-
ment to suit him is no answer.

The demand made, if complied with, might have
turned out an impossibility for appellants to have
fulfilled.

If the agreement had not by its terms impliedly ex-
cluded, as the judgment appealed from maintains, in
acceding to respondent's claims all right to interest
in this $10,000 it might have been urged with greater
fairness that it was only to be considered as an instal-
ment to be postponed till title passed.

Moreover, by paying the $10,000 at the time of
signing the respondent risked nothing. The balance
of the purchase-money after such payment exceeded
by over $7,000 the total mortgage. The respondent
had a right under the agreement to proceed, after
paying the $10,000 deposit, to insist on the title being
made out before going further, and, before next
payment, being made good on due protection being
given him against the complications he professes to
have dreaded.

And in case of his electing the right given in the
agreement to pay up the entire purchase-money he
could have forced the appellant to redeem the mort-
gage no matter how unexpectedly onerous that might
have proved to appellants. Of course the collateral
verbal agreement might have modified this. I am
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passing no opinion upon that, but upon the agreement 1912

which is sued upon and must be construed as it reads. CUSHING
V.

This agreement was the outcome which the parties KNIGHT.

to the previous receipt anticipated. Idington J.
If the agreement could be treated as not executed

at all then there was nothing but that receipt to be
considered; imperfect by reason of the mutual inten-
tion that it should be followed by and be only the
foundation for such agreement.

And if such a receipt so given is to alone con-
stitute the foundation for this action there seem to
be many difficulties in respondent's way.

The Statute of Frauds, the verbal understanding
and what seems, in light thereof, very like equivocal
conduct on part of respondent in claiming something
unprovided for therein as a sine qua non of his pro-
ceeding to close up the transaction, furnish, I incline
to think, impassable barriers to his resting an action
of specific performance on the receipt alone.

He knew about the mortgage before writing his
solicitor and when he instructed him to look at the
title and if that found right to hand over the cheque,
he ought at least to have told him that he knew of this
mortgage and perhaps have told him his understand-
ing as to that.

As I read his letter it shews he thought the agree-
ment completely executed and ready for the investi-
gation of title and if that satisfactory then to hand
over the cheque.

He has seen fit to sue upon it and surely he can-
not be heard to say now it was not executed. If so,
then all else merged therein save possibly the col-
lateral verbal agreement if evidence can wvarrant it
being held such.
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1012 In my view his action fails and this appeal should

CusIx be allowed with costs.
V.

KNIGHT.

Duff J. DUFF J.-I think the appeal should succeed on the
ground that the cash payment of ten thousand dollars
not having been made the appellants' obligation to sell
(and, consequently, their obligation to shew a good
title) did not become absolute.

From the first the parties contemplated the execu-
tion of a formal contract of purchase. The evidence
of the agent is precise that, according to his under-
standing with the respondent, the sum mentioned was
to be payable upon the execution of that contract;
and it is clear enough that the appellant Alfred B.
Cushing, who acted for his brother as well as for
himself, always had the same view of the arrangement.

The fact that such a formal agreement was con-
templated is, as Lord Cranworth said in Ridg way v.
Wharton(1), strong evidence that the parties did not
intend finally to bind themselves until that agreement
should be completely constituted and there is a great
deal to be said for the view that, according to the
evidence, read as a whole, the legal position of the
parties up to the time of the execution of the agree-
meiit of the 12th September was that the appellants
had made an offer of sale in terms of the receipt which
they had precluded themselves from revoking until a
reasonable time had elapsed to enable the parties to
prepare and execute a formal instrument. It is, how-
ever, not necessary to consider what the legal position
of the parties might have been if the document of the
12th of September had never been executed. That

(1) 6 H.L. Cas. 23S.
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instrument was prepared in accordance with the 1912

original intention of both parties and with the object cusING
of setting forth the terms of their agreement in final KNHT

and binding form. It was executed by the appellants DuffJ.
first and afterwards by the respondent; upon it the -

respondent sues; and it evinces, in my judgment, in
the clearest way the intention of both parties that a
condition precedent to the constitution of any obliga-
tion to sell on the part of the appellants was the pay-
ment of ten thousand dollars down. The parties do
not, it is true, in formal terms provide that the pay-
ment of that sum is to be a condition ; but the inten-
tion that it should be so is manifested by the frame of
the agreement as a whole, the stipulations of which
pre-suppose that this payment has already been made
and shew unmistakeably that it is upon the basis of
this assumed state of facts that the parties are con-
tracting.

In this view it is, perhaps, unnecessary to notice
the point made upon the last paragraph of the agree-
ment. This paragraph applies, of course, only to de-
fault in respect of payments to be made in future.

I cannot understand, I may add, the contention
that the respondents after refusing to comply with
this condition, can (after the time fixed for payment
has long passed and the property has greatly in-
creased in value) fasten a contract to sell upon the
appellants by offering now to make the cash payment
stipulated for. With great respect, to give effect to
that contention would seem to be constituting a fresh
contract.

ANGLIN J.-In my opinion, on a proper interpre-
tation of the contract for the specific performance of
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1912 which the plaintiff sues, the consideration for the pay-

caSHING ment by him of the sum of $10,000 "cash on the sign-

KNIHT. ing of this agreement" was the execution of the agree-
Anglin J ment itself - the constitution of the relationship of

vendors and purchaser between the parties - the pro-

mise or undertaking of the vendors to sell and convey.
The plaintiff was not entitled to require the vendors
to shew their title to the land. in question before pay-
ment of this sum of money .the agreement specially
provides otherwise.

If the parol evidence may be looked at for this
purpose (which, I think, more than doubtful), it seems
to me to make it reasonably clear that it was well
understood that the $15,000 mortgage (the existence
of which, as a single charge on the land in question
and other property for the whole amount secured, the
plaintiff relies on as a justification for his refusal to
pay the $10,000 until this incumbrance had been re-
moved or had been so apportioned that the land which
he was purchasing would stand as security to the
mortgagee for only $5,000) would remain unchanged
until the transaction should be closed by the purchaser
paying the entire purchase money, either at the time
stipulated, or in advance under the provision for that

purpose.
The property in question was of a speculative

character to the knowledge of both parties. Time was
of the essence of the agreement. The defendants'
notice giving the plaintiff four days within which to
pay the $10,000, with cancellation as an alternative,
was, in the circumstances, reasonable, and on his de-
fault they were entitled to treat the agreement as

cancelled unless they had bound themselves not to do
so. I find nothing which so binds them.
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The express provision in the agreement for rescis- 1912

sion by notice in the event of default in payments CUSHIING

refers, in my opinion, not to the $10,000 cash pay- KNIGHT.

ment, but to the subsequent payments which the pur- Anglin J.
chaser covenanted to make. That provision the de-
fendants do not invoke and it does not affect what-
ever rights accrued to them on the plaintiff's refusal
to pay the $10,000. As already stated, his default, in

my opinion, gave them the right to withdraw and
cancel. That right they have exercised - I think
legally and efficaciously.

I would, for these reasons, allow this appeal with
costs in this court and in the court en banc, and would
restore the judgment of the learned trial judge.

BRODEUR J.-I agree with the views expressed by
Mr. Justice Duff. This appeal should be allowed with
costs in this court and in the court en banc, and I
would restore the judgment of the trial judge.

Appeal allowed with costs.

Solicitors for the appellants: Ewing & Harvie.

Solicitor for the respondent: J. E. TVallbridge.
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1912 F. J. X. COX, J. BROCKEST, D.
*May 10. MCLEAN AND D. E. FINCH. APPELLANTS;

June 4. (PLAINTIFFS) ...................

AND

THE CANADIAN BANK OF COMl
MERCE (DEFENDANT) ....... . RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Banking-Promissory note-Special indorsement-Condition-Pledge
-Collateral security-Holder in due course-Payment and satis-
faction-Liability on current account.

The bank having refused further loans to a trading company until
its current liability to the bank was reduced, a note by the com-
pany in favour of its directors was specially indorsed to the bank
by them and handed to the company's manager, who had charge
of its financial affairs, with instructions to have the note dis-
counted, but without authority to pledge it. Without informing
the bank of his restricted power to deal with this note, the
manager deposited it with the bank as collateral security for
the company's current liability and, in consideration of the
deposit, obtained fresh advances from the bank by discounts
of the company's trade paper. At maturity of the note the
trade paper had been retired and an overdraft on the company's
account had been covered, but the general indebtedness of the
company for former loans still subsisted. In a suit by the
directors for the return of the note the bank counterclaimed for
the amount thereof.

Held, affirming the judgment appealed from (21 Man. R. 1), that,
so far as the bank was aware, the company's manager had
ostensible authority to pledge the note as collateral security for
the general indebtedness of the company on its current account,
that re-payment of the fresh advances by retirement of the
trade paper so discounted was not satisfaction of the debt for
which the note was pledged, and that the bank was entitled to
enforce payment of the note as holder in due course for valuable

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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consideration within the meaning of the "Bills of Exchange 1912
Act," and to recover thereon the amount of the company's
general indebtedness remaining unsatisfied. Cox

V.
CANADIAN

APPEAL from the judgment of the Court of Appeal BANK OF
COMNMERCE.

for Manitoba (1), reversing the judgment of 31athers -

C.J., at the trial, in favour of the plaintiffs, dismiss-
ing the plaintiffs' action with costs and maintaining
the defendant's counterclaim.

The plaintiffs were directors of the Finch Com-
pany, Limited, which was a trading company carry-
ing on business in the City of Winnipeg and was a
customer of the bank at its branch there. In the cir-
cumstances stated in the head-note, they brought the
action to have an order against the bank directing it
to return the promissory note in question to them and
for a declaration that the bank was not entitled to
enforce payment thereof. The bank counterclaimed
for the recovery of the amount of the note from the
plaintiffs as indorsers.

At the trial His Lordship Chief Justice Mathers
rendered judgment declaring that the plaintiffs were
not liable to the bank as indorsers, ordering that the
note should be returned to the plaintiffs, and dis-
missing the bank's counterclaim with costs. This
judgment was reversed by the judgment now appealed
from.

J. B. Coync for the appellants.

R. 31. Dennistoun K.C. for the respondent.

THE CHIEF JUSTICE and DAVIES J. agreed that the
appeal should be dismissed with costs.

(1) 21 Man. R. 1.
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1912 IDINGTON J.-Finch, one of the appellants, was the
Cox managing director of a mercantile corporation, and

V'
CANADIAN the others were fellow-directors thereof. Respond-
BANK OF ent was their banker.COMMERCE.

Idington J. By resolutions of the board the manager or a direc-
tor appointed, with the accountant of the company,
were authorized amongst other things "to borrow
money from" respondent

on behalf of the company either by overdrawing the account of the
company with the said bank or otherwise * * * and to negotiate
with, deposit with, or transfer to the said bank (but for credit of
the company's account only) all or any bills of exchange, promissory

notes, cheques, etc., etc., * * * also to arrange, settle, balance and
certify all books and accounts between the company and the bank,

I may incidentally remark that the ingenious sugges-
tion that these powers, though given by the company

do not cover the case of the personal authority touse
these indorsers' signatures for another than the speci-
fic purpose they gave them for, hardly comes with a
good grace from the very men who framed and passed
these resolutions intending the bank to rely on them.

A copy of this series of resolutions was on file with
the bank for its guidance as to the limit of authority
of these officials, who, in turn, signed a general letter
of hypothecation which, of course, could not enlarge
the powers given by these resolutions, but was an auth-
ority within them as ample as possible thereunder to
enable the bank to hold securities given

as a general and continuing collateral security for payment of the
present and future indebtedness and liability of the undersigned
(i.e., the company), and any ultimate unpaid balance thereof, etc.

Such were the relations between the corporate
bodies when the company, in the end of August, 1907,
owed the bank and was so pressed by it that the latter
desired the personal guarantee of the company's direc-
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tors for the payment of the latter's indebtedness when 1912

called for. Cox
This was refused. Then the notes or acceptances CAN AIAN

of shareholders for unpaid calls on their stock was BANK OF
CO'MMERCE.

suggested. Many drafts were made on them, but few,
if any, accepted before matters became so urgent that Idington J.

at a meeting of the board the appellants agreed to in-
dorse the note of the company for two thousand dollars
if the latter would assign them the sum so due for
unpaid calls to indemnify them against such indorse-
ments, and the board accordingly passed a by-law to
carry this out.

It is clear that the purpose was that such note
should, when so indorsed, be discounted by respondent.

It is equally clear that the bank-agent thereafter
refused to discount it, but offered Finch, duly author-
ized as above, to deal with securities he had in his
hands for purposes of his company in such a way as
would enable him best to finance the company, to
accept it as collateral for the company's account as
a means of strengthening it. He says Finch assented
thereto, and the banker accepted it as collateral.

Prina facie the result of so dealing with the note
in question would be to render it a security to which
the bank could look for payment of any ultimate bal-
ance due by the company. And in default of any re-
striction as to such general application there is no
answer to the bank's claim to hold it and enforce its
payment.

It was, so soon as in possession of the bank, placed
in the register of collaterals held against this account.

The company's accountant understood from Finch
it was used as collateral.

The ledger-keeper, who was also acting account-
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1912 ant in the bank, and the person to ask for its return,
Cox if returnable, never heard during its currency of any

CANADIAN claim to have it returned, though meeting Finch
BANK OF almost daily.

COMMERCE.

The manager in effect swears it was properly so
- Jtreated in accordance with his suggestion and the

assent of Finch thereto and that the business done
thereafter between the company and the bank pro-
ceeded on the faith thereof.

Finch denies his assent thereto, but in that is dis-
credited by the learned trial judge.

The learned trial judge, however, not resting upon
any express agreement restricting its application to
overdrafts and discounts of trade notes, but, by a
process of reasoning which I cannot accept, indeed
hardly follow, as to the consideration for its deposit
having been the granting overdrafts and discounting
such trade notes, saw his way to finding such a re-
stricted application of it as a collateral.

These might. as ie suggests, be valuable considera-
tions given by the bank and .entitling it to hold the
security. But, unfortunately for the appellants and
the reasoning I refer to, there was no such considera-
tion expressly agreed on as the consideration, much
less as being the entire consideration.

The manager in his way of illustrating his mean-
ing does, in a loose sort of way, in one place, refer to
such subjects as being motives of action.

But, with respect, I think no banker or competent
business man would be likely to attach a restriction as
claimed to what he says transpired relative to and as
governing the purpose of giving this collateral.

The consideration clearly was the undertaking to
carry the account as a whole, and the deposit was
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made a general collateral to the whole as a basis of 1912

credit for such dealings. Cox
Now, was there anything in the way of notice to CANADIAN

BANK O)Fthe bank of the terms upon which the appellants in- COMMERCE.

dorsed ? Idington J.
The learned trial judge expressly finds the bank

took it in good faith and without notice thereof.

The only vestige of foundation for believing other-
wise was the learned trial judge's own finding that
the bank-agent asked or induced Finch to believe that
if he got a note so indorsed for two thousand dollars
it would be discounted.

A step further in the same direction, making it
clear that the bank-agent had expressly agreed to such
a thing, and as Finch says, had followed it up by ac-
cepting the note as if discounting it, but later repudi-
ating that under instructions from head-office, would
possibly have made an arguable case implying know-
ledge in the bank that the note was got and produced
pursuant to such an express agreement for its dis-
count.

Such is not found to be the fact. What is found
to be the fact falls far short thereof. In either case
it is only by a train of reasoning that knowledge of
what the indorsers intended to be done with their in-
dorsement could be imputed to the bank.

Short of such express knowledge or notice, or
facts upon which either could be fairly imputed to
the bank, it seems to me there could not be rested any
such contention as set up here.

The distinction between the indorsing for purposes
of discount and collateral security is at best rather
fine and, perhaps, not worth much except in excep-
tional circumstances. If the appellant had made as

37
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1912 suggested, but not proven, a case that the securities
Cox furnished the indorsers had been abandoned as result

V,.
CANADIAN of what the bank did, something more tangible would
BANKBO have had to be dealt with.

COMMERCE. hv a ob el ih

Idington J. I think the appeal must be dismissed with costs.

DUFF J.-Finch had no authority in fact to deal
with the note as he did. Had he ostensible authority?
I think he had. I think his possession, in the circum-
stances, would naturally, in the view of the bank-man-
ager, imply authority to use it on behalf of the com-
pany for the purpose of improving the status of the
company's account with the bank in order to procure
the advances then urgently needed. Ex facie, the
transaction (as between the directors and the com-
pany), was simply an indorsement by the directors of
the company's note for the company's accommoda-
tion. I cannot see anything in it importing any limi-
tation as to the terms under which the bank was to
hold the paper. The natural inference of third parties
would be, I think, that such arrangements were left
to the discretion of the company as represented by
the manager.

The only other point is whether there was any re-
striction upon the classes of advances in respect of
which the note was pledged. The learned trial judge
held it was to be applied only to secure the overdrafts
and certain other specified advances. There is some
difficulty in taking that view on the evidence as it
stands; and, while I should desire to give the greatest
possible weight to the finding of the trial judge, I am
disposed to think the better view is that which pre-
vailed in the Court of Appeal. I do not, of course, in
the least accede to the contention that the trial judge,
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because he rejected the evidence of Finch on this point, 1912
was bound to accept, in its entirety, that of the bank Cox
manager; a variety of circumstances open to the obser- CAADIAN

vation of a trial judge, but excluded from that of a Cx E

court of appeal might very properly. determine his uC5 Duff J.
judgment in the rejection of one part while accepting -

another part of the testimony of a witness. I think,
however, that the learned judge has fallen into some
error in not giving sufficient weight to the course of
business and to the probability that if there was a
departure from it there would have been some record
of that either in the bank or by Finch himself. Finch's
remark to his accountant seems to give support to the
view that the note was to be pledged as collateral
security for the indebtedness of the company gener-
ally. On the whole I am not satisfied that on this
point the Court of Appeal was wrong.

ANGLIN J.-The defendant Finch, in my opinion,
held the note in question and took it to the defendant
bank not as the agent or emissary of the indorsers,
but as the president and accredited business represen-
tative of the Finch Company, Limited, with osten-
sible authority to use it as he might deem best in the
interests of that company. Of whatever actual limi-
tation there may have been upon his authority the
bank had no notice. The trial judge has so found.

The learned judge says that

Finch deposited it (the note) as collateral security on the bank's
promise that such a deposit would ease up the account and that
advances would be allowed as an overdraft and upon trade paper.

The company had the benefit of this consideration.
Again the learned judge says

37%

571



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 it (the note) was pledged as collateral security only for the com-
'_ pany's account.
Cox

CANADTAN The evidence warrants these findings and they have
BA been confirmed by the Court of Appeal. A perusal ofCOMMERCE.

Anglin J Finch's evidence has satisfied me that his statements
to the contrary are wholly unworthy of belief.

Because, when the note in question in this case
matured, the advances allowed on overdraft had been
repaid and the trade paper discounted had been taken
up (one note of $529, however, appears to be still out-
standing), the learned trial judge concluded that all
the liability of the defendants had ceased, although
the Finch company still owed the bank some $1,900 on
the general account to which the note indorsed by
them had been pledged as collateral. With great re-
spect, it would seem to me that the learned judge con-
fused the consideration for which the note was given
to the bank by Finch with the indebtedness for which
it was pledged as security.

I agree with the majority of the judges of the
Court of Appeal that the plaintiffs have failed to
establish any ground for relief from their liability as
indorsers and would dismiss this appeal with costs.

BRODEUR J. agreed that the appeal should be dis-
missed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Coyne & Hamilton.

Solicitors for the respondent: Machray, Sharpe &
Dennistoun.
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G. M. ANNABLE (DEFENDANT) ....... .APPELLANT; 1912

*May 13.
*June 4.

JAMES H. COVENTRY (PLAINTIFF) .. RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Title to land-"Land Titles Act," R.S. Sask., 1909, c. 41-Fraud-Can-
cellation of certificate of title-Appeal-Findings of fact-Re-
view by appellate court.

The appellant obtained a transfer of lands which had been executed
by the registered owner to him through some mistake or inad-
vertence, and, although he was aware that these lands had been
previously transferred by the beneficial owner to the respondent,
he registered the transfer and thereby secured a certificate of
title therefor in his own name as the owner.

Held, affirming the judgment appealed from (1 West. W.R. 148), that
the certificate of title issued to the appellant should be can-
celled, under the provisions of the "Land Titles Act' (R.S. Sask.,
1909, ch. 41), as having been fraudulently obtained.

Per Anglin J.-Where error in the findings of the trial judge can be
demonstrated wholly by argument it is the duty of an appellate
court to review questions of fact even where those findings have
been against fraud, and upon oral -testimony. Coghlan v. Cum-
berland ([1898] 1 Ch. 704) ; The "Gairloch" ([1899] 2 Ir. R. 1) ;
and Khoo Sit Hoh v. Lirra Thean Tong ([1912] A.C. 323),
followed.

APPEAL from the judgment of the Supreme Court
of Saskatchewan (1), which varied the judgment of
Newlands J., at the trial, and maintained the plain-
tiff's action with costs, but for reasons different from
those given by the trial judge.

*PRESEXT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 1 West. W.R. 148.
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1912 The circumstances of the case are stated in the
ANNABLE judgments now reported.

V.
COVENTRY.

G. E. Taylor for the appellant.
W. B. Willoughby for the respondent.

THE CHIEF JUSTICE agreed that the appeal should
be dismissed with costs.

DAVIES J.-I am not able to reach the charitable
conclusion of the trial judge that there was no fraud
on the part of Annable in taking from the vault of the
solicitor Grayson and from that solicitor's clerk in
his master's absence the transfer of the south-west
quarter of section 36, township 15, range 24 west of
the second meridian, and in causing the same to be
registered and a certificate of title taken out to him-
self.

The learned trial judge, however, finds that under
the circumstances the onus of proof lay upon him to
prove that he paid value for the land and that he
failed to discharge that onus.

I have gone carefully through the evidence
and, while I fully agree in the finding that Annable
did not prove that he gave any value for the land, I
think also that he must have known when he obtained
from the vault of the solicitor, Grayson, the transfer
found by the latter's clerk in a private bundle of his
employers from Kitty Ann White to Annable of this
quarter section that it had been executed in mistake
for the north-west quarter section of the same section
which he had actually purchased from William J.
White.
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He must have known of the mistake when he re- 1912

gistered the transfer and took out the certificate of ANNABLE

title in his own name. COVENTRY.

The positive evidence of William J. White that Davies J.
he never sold this south-west quarter section to An- -

nable, but did sell him the north-west quarter section;
the failure of Annable to remember how much he paid
for this south-west quarter section, which he alleged
he bought, or the amount of any of the instalments
he paid, or when he paid any of them; the absence of
any receipt, agreement or scrap of writing evidencing
a sale to Annable by White or a payment of any part
of the purchase-money to White; the absence of any
entry in any book shewing any such payment, together
with other facts proved, convince me that White never
did sell and Annable never did buy this south-west
quarter section.

William J. White was the beneficial owner of the
land, it having been willed to him by his father. In
April, 1902, he sold and transferred the quarter sec-
tion to the respondent, Coventry, and was paid by him
the purchase-price. Coventry went into possession
at or immediately after his purchase and has remained
in possession, farming the land and otherwise dealing
with it as owner ever since, without any claim ever
having been made by Annable that the land was his
until after he found the assignment in Grayson's vault
to-himself and registered it in 1909.

Kitty White was the executrix of the will of her
late husband, Charles B. White. The latter's son,
William J. White, was the beneficial owner and de-
visee under his father's will. The consideration stated
in the transfer found in the vault from Kitty White,
executrix, to Annable was one dollar.
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1912 Whatever may have been the belief or intention of

ANNABLE Annable when he induced Grayson's clerk to give him
V. this transfer we do not know, but, looking at all theCOVE NTRY.

Davies J. facts proved, I fully agree with Chief Justice Wet-
- more that with full knowledge of the facts that W. J.

White had sold this quarter section to Coventry, the
respondent, and that he was the owner of the land the
appellant fraudulently caused the transfer to himself
from Kitty White to be registered and so obtained the
certificate of title.

I think we are fully justified in reversing the in-
ference of the absence of fraud drawn from the facts
by the trial judge.

I would dismiss the appeal with costs.

IDINGTON J.-The father of William J. White
homesteaded the south-west quarter of section 36,
township 15, range 24, west of the second meridian
and in the Province of Saskatchewan and had the
right of pre-emption to the north-west quarter of said
section.

He died on the 7th of March, 1891, at his original
home in Ontario, after having by his will devised said
lands to his son. By the same will he devised to his
wife his homestead in Ontario and bequeathed to her
his chattels there, during widowhood, and appointed
her his executrix of the said will, which she proved.

William J., White lived on and completed the home-
stead duties in respect of said south-west quarter sec-
tion and got a certificate recommending him to the
grant thereof.

As there were no unpaid debts she was, in effect, a
bare trustee for her son William J. White. He, being
the actual beneficial owner of the said half-section,
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resided on and farmed the said south-west quarter see- 1912

tion for some years, if not till he sold it for a valuable ANNABLE

consideration to the respondent, and, on the 26th of COVENTRY.
April, 1902, made an assignment to him pursuant to Idington J.
said sale. Unfortunately this could not by law be --

registered until the Crown patent issued, and even
then was not tendered for registration, or the need for
a transfer from the executrix would have been dis-
covered and, no doubt, got.

In conformity with the "Land Titles Act" she was,
on the 11th of May, 1903, granted said lands as per-
sonal representative, and this was registered on the
31st of March, 1904.

But it seems undisputed that respondent, who re-
sided near it, had ever since his said purchase pos-
sessed and cultivated the land till these proceedings
and, meantime, had made an abortive sale of it.

William J. White had, as appears from the ab-
stract of registrations, previously mortgaged the pro-
perty to local bankers for a small sum. And on the
said 29th of April, 1902, that was discharged. A
small seed-wheat-loan bond, as I take it, was made by
William J. White in favour of the Minister of the In-
terior on the 12th of June, 1903. I see no explanation
of why he should have signed for that after his sale
to the respondent. As he stood in the Department
of the Interior certified, as stated, for the patent, I
infer he was merely carrying out his agreement of the
previous year. Curiously enough the patent to his
mother as personal representative and this bond bear
the same number on the abstract. However, as no
point is made of the execution of this bond save the
unimportant one to shew that William J. White was
not correct in saying he had left and never come back
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1912 to Moose Jaw after January, 1903, it does not concern
A-NNABLE us much.

V,.
COVENTRY. The appellant says he bought the north-west or pre-

Idington J. emption quarter-section and this south-west quarter-
- section from William J. White as one entire pur-

chase, for the same consideration covering both. This
single transaction becomes, as will presently appear,
in carrying it out, if the story is true, strangely and
in an unaccountable manner divided into two.

The said north-west quarter section was trans-
ferred to him by William J. White for the alleged
consideration of $800 by a transfer, dated the 10th of
March, 1903, drawn by one Fish, a local conveyancer.

There is produced and proved an assignment of
this north-west quarter of said section from Kitty Ann
White to William J. White, dated 14th September,
1904, for the consideration of one dollar.

Seeing the patent only got registered in the previ-
ous month of March this transaction just now re-
ferred to clearly is attributable to the completion of
the title William J. White had bargained with the
appellant to give him and pursuant to which he had
made said transfer of the 10th of March, 1903, re-
ferred to.

The appellant had lived in Moose Jaw twenty-eight
years before the trial and had been rancher, real estate
agent and real estate speculator, and knew the district
where the south-west quarter section now in question
is situate, about twenty miles from Moose Jaw. On
the 18th of March, 1909, he registered a transfer from
Kitty Ann White, described as widow and personal
representative of her late husband, purporting to
transfer to him said south-west quarter section for
the consideration of one dollar, and bearing date the

578



VOL. XLVI.] SUPREME COURT OF CANADA.

20th of July, 1903, and got, thereupon, a certificate of 1912

-title which he contends is conclusive against the world. ANNABLE
V.

At the foot of this certificate is noted, by the assis- COVENTRY.

tant deputy-registrar, the fact that the title of the Idington J.

owner is subject to the above-mentioned bond to the
Minister of the Interior.

The attesting witness to said transfer was on said
date serving as a clerk in the office of a solicitor where
the respondent's above-mentioned transfer from White
had been drawn, executed and still remained awaiting
registration, which could not take place till registra-
tion of the patent. He made at the time the usual
affidavit of execution from which it appears that this
assignment was executed at loose Jaw on the day it
bears date. This witness was called but can give no
information beyond verifying the fact of his being
attesting witness and that the document seemed to
have been written by a typewriting machine he had
operated, but whether on this occasion he or some one
else used it he could not say.

The solicitor's mind is equally a blank on the sub-
ject, save that he knew this south-west quarter section
had been previously to that date conveyed by William
J. White to the respondent and that he must have over-
looked the misdescription.

It had remained in the solicitor's office, I imagine,
evidently untouched, for nearly six years after this
appellant had got Fysh to draw the transfer from
William J. White to him of the north-west quar-
ter section, and four or five years after he had carried
it to the solicitor to get the said transfer by Mrs.
White, of September following, to complete the
business.
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1912 The appellant, on the 25th of February, 1909, hav-
ANNABLE ing sold the north-west quarter section to Wilson and

CoVENmY. Schrader, they retained said solicitor to pass the title.

Idington J. He (the appellant) accompanied the solicitor's clerk,
- who had then waited on him for his title papers, to the

solicitor's office to search for them. Whilst engaged
in such search the appellant, for the first time, saw the
above-mentioned assignment of the south-west quarter
section from Kitty Ann White to him and induced the
clerk thoughtlessly to give it up to him. He took it
away without asking the solicitor and registered it as
already stated on the 18th of March, 1909.

If he had, as was his duty, asked the solicitor he
never would have got it, for the solicitor tells us he
knew Coventry, the respondent, had bought the south-
west quarter section from William J. White.

Though he says he had bought both quarter sections
at the time from William J. White as parts of the
same transaction for one and the same consideration
he cannot tell what that was. He pretends White
owed him something, which the latter denies. He says
the son directed the balance, which he cannot name
except what had to be paid to the Government for the
north-west quarter, to be paid to his mother, and it
was paid accordingly by monthly instalments, but of
which he can name no amount nor specify any of the
times of payment.

She was dead before he ventured, without asking

the solicitor, and hence improperly, to take possession
of the document he founds his title upon, and was
thereby led to invent this story he now tells. He can-
not remember that he ever told any one till then that
he owned or had bought the south-west quarter. It is

shewn Mrs. White was well acquainted and on friendly
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terms with Coventry, who on coming to town usually 1912

made a friendly call on her. She had bought a house ANNABLE
V.in Moose Jaw after coming to town to live, and lived COVENTRY.

in it there with her son. There is not a shadow of dingn J.
foundation for supposing she was likely to be a party -

to a fraud on respondent, as she must have been if
knowingly signing a transfer thereof to another and
in monthly receipt of instalments on account of the
price thereof.

The solicitor out of whose -office the assignment
was improperly taken acted for respondent and had,
as he supposed, passed the title by procuring the dis-
charge of the mortgage to the local bankers, but never
saw the will and, I infer, waited the issue of the
patent for which William J. White had a certificate
apparently entitling him thereto. I infer that, as the
transfer could not be registered before patent, who-
ever got it, the solicitor awaiting it lost sight of the
transaction and the registration of the assignment to
respondent was thus overlooked. The solicitor, I may
repeat, has no doubt of the fact that respondent was
the purchaser of the south-west quarter section and
entitled to it.

And although the appellant swears the transaction
between him and White was a single one embracing
the purchase of a half section, he has utterly failed
to suggest how or for what reason the assignments
he got from William J. White, and his mother,
and which he knew of all along, and had ultimately
registered, one or both contained only the convey- .
ance of a quarter section instead of the half sec-
tion he was entitled to if his story is true. He listed
the north-west quarter for sale, but refrained from
listing the south-west quarter. He never paid taxes
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1912 on the latter. He does not venture to say he omitted
ANNABLE to do so as to the north-west quarter. He, I think,

.V.

COVE TRY. must have known in many ways that respondent was

Idington J. in possession of and claiming the south-west quarter
- section as the vendee of William J. White. The latter

swears he had told him so. I see no reason to dis-
credit him. Appellant undoubtedly knew it was a
homestead quarter section, with such improvements as
that implies, yet never concerned himself to know
anything of the utility of these improvements with a
view to benefiting therefrom as entitled on his story.

He seems to admit driving past it, yet never
noticed or troubled to notice their state or other state
of his acquisition which he never had seen except in
this way.

He told respondent he had bought the north-west
quarter from William J. White, but never set up
any claim to the south-west quarter. The respond-
ent also swears to the appellant telling him of having
sold his quarter and having previously wanted one
Smiley to put respondent's quarter along with his and
sell both as a half section.

The appellant denies remembering. His explana-
tion admits that he knew respondent had a quarter of
that section, but imagined it was another. For a real
estate speculator conversant with the district all this
seems lame. And his story as to the alleged payments
without receipts or other corroboration of any kind
seems to me untrustworthy. The alleged loss of ac-
count books might, one would have supposed, be cap-
able of corroboration, especially for one having a
bookkeeper. It would have been interesting to have
had the bookkeeper produce and verify the earliest
cash-book and other books still on hand.
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And when we find the bookkeeper writing a letter 1912

clearly disclosing knowledge of the respondent's claim ANNABLE

and that man not called one is apt to become sus- COVENTRY.

picious. Idington J.
The question of notice may, in itself, be covered

by the "Land Titles Act," but that does not dispense
with its use as a valuable part of the evidence in a
case of fraud. He swears he was to pay $800 to the
Government for the north-west quarter. It is ad-
mitted the Government price actually was only $400
and, with interest, which from the date of the home-
steading would be about $260, could not be the sum
he names. There would be thus left a small balance.
White swears he was to have got a hundred dollars,
but never got it.

When we find $800 put in the assignment as the con-
sideration, and that both almost agree, the one posi-
tive and the other suggesting that the bargain was
made on the street, and it was found later that Mrs.
White had to sign a transfer, I see nothing improbable
in the surmise that I am tempted to make of some-
thing being said now forgotten by White relative to
paying this balance to her.

It is not the version of either, yet they were speak-
ing so long after the transaction was closed they may
have forgotten such details. I need not dwell on, and
do not rest on this surmise. If it comes to a question
of veracity between them I have no hesitation in ac-
cepting White's statement as against that of appel-
lant. The former coincides with honest dealing and a
straight method of business. The latter is the con-
verse and implies by its methods most improbable
things.

No one has accepted the latter's story. Nor do I
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1912 see how any one accustomed to such work can peruse
ANNABLE his evidence and trust it.

V.
COVENTRY. The claims he sets up must rest on a bargain with

Idington j. William J. White, and the assignment put forward
- as executed by his mother must be taken if anything,

as a mere mode of carrying that out.

When I come to the conclusion, as I do unhesitat-
ingly, that there never was a bargain with him that
embraced this south-west quarter, then his act of in-
ducing a clerk, without authority and behind his mas-
ter's back, to deliver over such a document under all
the circumstances I have related and of having it
taken to the registry and put on record there, con-
stitutes such a gross fraud that there should, I re-
spectfully submit, never have been any hesitation in
so declaring.

If White ever thought of selling and defeating re-
spondent's rights he clearly must have contemplated
fraud, and it would require but little evidence to make
the appellant a party who had participated therein
with him under section 65 of the Act. If a personal
representative, shewn to be such, on the face of the
certificate and registry, as here, should for his or her
own purposes, intending to apply the purchase money
to his or her own use, so receive it for such pur-
pose to the knowledge of the purchaser, how can he
not be held participating or colluding ?

If White's story be accepted, how could the pay-
ments to the trustee be properly made ?

Clear as noonday, either White or appellant in-
tended deliberately to cheat somebody out of their
rights in the south-west quarter, for I am quite sure
that the late Mrs. White never so intended. And
there is nothing but appellant's word for it that White
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did. As between the two I have no doubt in con- 1912

cluding it was appellant who committed fraud, and ANNABLE

all that has followed, placing him in the light of either V.
t) COVENTRY.

knave or fool, as his own story does, is result thereof. Idi-tn J.

We have no explanation of how the transfer of the -

north-west quarter from White to appellant got from
Fysh's office to that of the solicitor, or for what pur-
pose. Possibly the appellant might have helped by
searches most men would have made in an effort to
discover this and other details of a story involving
their honour, especially knowing or having means of
knowing William J. White's version given in Moose
Jaw six weeks before the trial. No one else seems to
know the how or why of this and many other strange
things his story suggests.

I think, however, a careful consideration of the
evidence as he chooses to leave it as it stands almost
demonstrates that the instrument he used was simply
the product of a typewriter's mistake of "south-west"
for "north-west," and its destruction was quite over-
looked when about a year and three months later the
late Mrs. White rectified the error by executing a new
transfer.

Having reached such conclusions I need not enter
at length, if at all, upon the questions raised by the
learned trial judge's view of the Act, and the possi-
bility of his judgment being maintained on the ground
and in the way he dealt with the case. I do not dis-
sent therefrom but express no definite opinion in that
regard.

I may call attention to the following section of the
"Land Titles Act":-

Section 4.-Nothing contained in this Act shall take away or
affect the jurisdiction of any competent court on the ground of

38
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1912 actual fraud or over contracts for the sale or other disposition of
land for which a certificate of title has been granted.

ANNABLE
V.

COVENTRY. This does not seem to me so clearly limited to the

Idington J. construction contended for by appellant's counsel
- as he seemed to urge. To restrict it to the cases of

fraud only would eliminate part of the section. To
apply that part of the section "or over contracts for
the sale or other disposition of land" to such contracts
as made after every certificate of title would be need-
less. Such a jurisdiction is nowhere in the Act
taken away, and must, unless expressly taken away,
be presumed to continue.

If, on the proper construction, it is applicable to a
case such as this, for example, where the contract has
not been fulfilled and yet the certificate of title which
the parties might intend to become effective when once
due fulfilment of contract for sale had taken place,
had been improvidently issued, then the form of relief
the learned trial judge gave might be appropriate so
long as no right of third parties had intervened.
There are many considerations relative thereto sug-
gested by other sections of the Act.

The question was argued somewhat, but I have
formed, I repeat, no final opinion in regard thereto.

The question is raised of the land not having been
brought under the Act by registration of the Crown
grant at the time when these competing transfers were
made, but I doubt the point being well taken if nothing
else had co-operated therewith. I need not form an
opinion on it.

DUFF J. agreed that the appeal should be dismissed
with costs.

ANGLIN J.-We are asked to reverse the finding of
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the Supreme Court of Saskatchewan, sitting en banc, 19 12

that the defendant in taking and having registered a ANNABLE
V.

transfer from Mrs. K. A. White to himself of a quarter CovENT r.

section of homestead land committed a fraud, and to Anglin J.
restore that of Newlands J., that he merely made an -

innocent mistake, and that, in giving his testimony at
the trial that he had bought and paid for this quarter
section, he was also honestly mistaken-the fact being
as found by the learned trial judge, that he had given
no consideration for the transfer in question, but had
bought an adjacent quarter section which had been
conveyed to him and subsequently sold by him.

I agree with Wetmore C.J., who says:-

Looking at the general character of Annable's testimony and
his conduct * * * and the testimony of William J. White, I
cannot bring my mind to look upon his action with the same
degree of charity that the trial judge did.

I concur in the view of the evidence taken by Brown
J. and in his conclusion that

when the appellant got the transfer of this land from 'Mr.
Grayson's office he had no right whatever to it, and he must
have taken it and had it registered knowing that he had no
right to it and in fraud of the plaintiff.

It is within the province of an appellate court and
it is its duty,

even where, as in this case, the appeal turns upon a question of
fact * * * to re-hear the case * * * not shrinking from

overruling it if, on full consideration, the court comes to the
conclusion that the judgment is wrong. Coghlan v. Cumberland
(1) ; The "Gairloch"(2).

This rule was acted upon by the Judicial Commit-
tee in the recent case of Gordon v. Horne(3), (29th
July, 1910).

(1) (1898) 1 Ch. 704. (2) (1899) 2 Ir. R. 1.
(3) 43 Can. S.C.R. ix.; 42 Can. S.C.R. 240.

38/
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1912 It is, in my opinion, not possible to say that the
ANNABLE full court erred in taking a view of the evidence differ-

COVENTRY. ent from that of the learned trial judge and in affirm-

Anglin J. ing his judgment on the ground of fraud which he had

- failed to find. His error was susceptible of demon-
stration wholly by argument. Khoo Sit Hoh v. Lim
Thean Tong (1).

In dismissing the appeal, however, I do not wish
to be understood as dissenting from the view of the
law expressed by Newlaiids J. I find it unnecessary
to consider that aspect of the case.

BRODEUR J. agreed that the appeal should be dis-

missed with costs.

Appeal dismissed with costs.

Solicitors for appellant: Chisholm & Regan.
Solicitors for respondent: Willoughby, Craig & Mc-

Williams.

(1) (1912) A.C. 323, at p. 325.
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1912

JAMES MORGAN AND OTHERS (PLAIN-j
APPELLANTS; -May 15.

TIFFS) .... ....................... June 14.

AND

THE AVENUE REALTY COMPANY
(DEFENDANTS) .................... . IESPONDENTS.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Seroitude-Obligation of mitoyennet-Exercise of party-rights-Con-
tribution towards party-call-Arts. 510 et seq. C.C.

The defendants erected their building against the plaintiffs' wall
so that it served them in the way of exterior protection for the
side of the new building; they connected the metal roof-flashing
with the wall by nails, etc., but constructed the new works in
such a manner as to avoid depending upon the plaintiffs' wall
for support and without piercing recesses in it to receive joists,
etc.

Held, reversing the judgment appealed from (Q.R. 20 K.B. 524),
Fitzpatrick C.J. dissenting, that the defendants had exercised
party-rights in the plaintiffs' wall and utilized it as an external
wall for their building, and that they were, consequently, obliged
to treat it as a common wall and to pay half the value of the
portion thereof so utilized by them.

APPEAL from the judgment of the Court of King's
Bench, appeal side(1), reversing the judgment, at the
trial, in the Superior Court, District of Montreal, and
dismissing the plaintiffs' action with costs.

The material circumstances are stated in the judg-
ments now reported.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) Q.R. 20 K.B. 524.
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1912 T. P. Butler K.C. and Lafleur K.C. for the appel-

MORGAN lants.
AV v7. Brosseau K.O. for the respondents.

AVENUE
REALTY CO.

The Ohief THE CHIEF JUSTICE (dissenting).-I agree entirely
Justice. with the judgment of the court of appeal.

IDINGTON J.-The question raised here is whether
or not the respondents have so used the wall erected
by appellants as entitles the latter to call upon them
for payment of half the costs of construction.

The line between these adjacent properties has
never been finally determined and seems so doubtful
that their respective surveyors employed to try and
determine it, found the appellants' wall in part might
be upon the ground of the respondents and recom-
mended making a party-wall of it.

But the respondents instead of agreeing to that
conceived the idea that they might so construct their
building as to avoid perceptibly pressing upon or en-
joying support from this wall yet enjoy every other
benefit that an external or end wall could give it and
be free from being called on to contribute to the cost
of its erection.

Respondents' architect ingeniously contrived, by
means of an iron structure rested on the front and
rear walls or foundations and on pillars in the base-
ment at a distance of a few feet from the wall in
question, to avoid putting any beams into the wall as
in old days was the common method of support to
carry the upper part of a building.

The iron beams reached up to the edge of the wall
in question and, so as to enable respondents to say
it did not touch the wall, a sheet of paper was put be-
tween the end of each of these beams and the wall.
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It was thought this was not enough, buit a pre- 191

tence of an end wall was made by building one of eight MORGAN

inches consisting of terra-cotta brick which, I suppose, AVEE

could be a furring to receive the plastering on the REALTY CO.

inside. Idington J.

Covered over the roof by usual material the job
looked well done and all the protection of any party-
wall was got without the expense of paying for half
of it.

There were weak spots in the scheme. In the
cellar the wall in question was white-washed by re-
spondents, no doubt for purposes of light and cleanli-
ness. The terra-cotta brick only began with the
ground floor and was carried on the iron frame struc-
ture I have referred to. And when it became neces-
sary to make the roof complete the respondents used
metal flashing, which they found necessary to tie to the
appellants' wall by nails driven into that. The re-
spondents, therefore, had all the benefits (save the
usual extent of support) a party-wall ever gives by
sheltering the occupants of its building from the in-
clemencies of the weather.

The terra-cotta unless covered by metal or cement
was worthless as an external wall. This was not so
covered.

The question is raised whether or not this use of a
party-wall is a usage of it that entitles the appellants
to compensation.

It is said that so long as the party-wall is not used
for support of the building put up against it the
appellants have no right to complain.

It is by no means clear that the respondents' struc-
ture does not derive very substantial support from the
stone wall in question. If the foundations of respond-
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1912 ents are, as few are, absolutely solid, and can never
MORGAN settle and their structure has been built absolutely

V.
AVE NUE plumb, the structure undoubtedly can never rest for

REALTY Co. support on the party-wall. But if, as shewn, it rests
Idington J. on a blue clay, liable to give way and produce a settle-

ment, then assuredly the party-wall of stone may
become not only a great support and stay, but also a
perpetual safe-guard that the settlement will, on that
side, be kept nearly plumb.' I hardly think the sheet
of paper, now most likely ground to powder by the
pressure, will help much.

It seems asking rather too much, indeed, to require
a good deal of assurance, to obtain such an assurance
against the possibilities of the consequences of such
settling tendencies and yet to say that this party-wall
is of no use to respondents and hence that it does
not use it.

But there is more than that; they made, as bound
by law, an application to the civic authorities for a
permit to build and, in that, represented their pro-
posed building to be of four stories in height and the
thickness of its external party-wall as follows:-

Thickness of external walls, 1st, 20, 2nd, 16, 4th, 16, 5th * *

6th * 7th * * Sth * * 9th * * 10th * . Thickness of

party-walls, 1st, 24, 2nd 20, 3rd, 16, 4th * * 5th 6th * * 7th
* * 8th * * 9th * * 10th * Are the party walls solid

or vaulted: solid. External walls *

Either it was intended to use this wall now in
question or it was not.

Certainly if it was intended to use this appellants'
wall as a shield against prosecution the respondents
ought not to be heard to say they did not use it.

And if it was not intended to use it, but to rely on
the terra-cotta structure as an external wall, then
that was something like fraud upon the authorities. I
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prefer believing respondents' application and inten- 1912

tion were honest. Indeed, I hardly think they should MORGAN
be allowed to say otherwise. AvExUE

The inspector says:- REALTY Oo.

Q.-In other words, they used Morgan's wall as their outside wall, Idington J.

is that the case ?
A.-Well, I do not know if I can answer that way. But what I

know is that there was a wall there, and they came to my office to
ask me if I would accept a terra-cotta wall hanging on steel joists
and beams, I told them it was unnecessary as there was a strong
wall there. They said that they did not want to use this strong wall,
but wanted a terra-cotta wall independent of Morgan's wall, I said if
Morgan's wall was not there you would have to build according to
your application, because it would not answer the purpose of the
by-law.

Q.-You could not have a terra-cotta wall without anything out-
side ?

A.-No, you cannot have an exterior wall built of terra-cotta, only
eight inches.

Q.-That would not have been a wall ?
A.-No, not an external party-wall.
Q.-As a matter of fact there was no wall built by them at all

that would be allowed as an exterior wall ?
A.-No, there was none.

Even without more than using the wall to nail the
roof to and finish the protection against the weather
which this wall in question gave respondents, I incline
to think they made that use of the wall that requires
they should pay for it.

The mere accidental shelter a wall gives, say to a
tent, though beneficial as sheltering from the wind,
can give no right of compensation. But this design
shews a great deal more. It is a use of a wall for all
the purposes for which an external or party-wall is
needed and the very effort put forth to avoid, by the
design adopted, giving compensation, shews a desire

to use the wall in the common acceptation of the
term.

It is not the mere support involved and usually re-
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1912 ferred to that determines the limit of the law in this

MORGAN regard. The law gives the right to use such a wall

AVENUE and implies the corresponding obligation to pay for it.
REALTY CO. It saves wasting money, and those thus saved (as the
Idington J. respondents were), must pay for the use they have

made of the privileges the law gives.

Modern ingenuity and skill may enable a dispensa-
tion of the use of the old devices as to support, but
does not avoid the application of the principle the law
always carried in it and which, when applied here,
seems to me to bind the respondents to pay for the
benefits they enjoy thereunder. Without this wall
they would have had to build another, such as speci-
fied, by itself for external walls.

The appeal should be allowed with costs here and
in the court of appeal, and the judgment of the
learned trial judge should be restored.

Duer J.-The evidence is sufficient to establish
the conclusion that the appellants' wall serves the pur-
pose of an exterior wall in the protection of the re-
spondents' building. The respondents' architect ad-
mits as much: and the municipal inspector makes it
clear that it was because of the juxtaposition of the
appellants' building that the respondents were allowed
to proceed with the erection of their building without
constructing an exterior wall on the south side. It
is really not disputed that the respondents have inten-
tionally and deliberately availed themselves of the
appellants' wall for all the purposes of an exterior
wall except support; and there can be little doubt that
they constructed the building in the full expectation
that, when it had settled into its permanent position,
it should receive support also from the appellants'
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wall. The respondents have, no doubt, struggled hard 1912

to avoid the burden while enjoying the benefit but, I MORGAN

think, they have not succeeded. I agree with reasons AVENUE

given by Mr. Justice Trenholme and by the trial REALTY CO.

judge. Duff J.

ANGLIN J.-Although the evidence is probably in-

sufficient to establish that it was the intention of the
defendant company that their building should receive
lateral support on its southern side from the north
wall of the plaintiffs' building, or that it in fact
receives such support, the use made by the defendants
of the plaintiffs' wall, in my opinion, constituted it a
party-wall. By an ingenious method of construction
the defendants have, perhaps sufficiently, provided for
the support of the eight-inch terra-cotta structure,
which they call the south wall of their building, with-
out its receiving actual support from the plaintiffs'
north wall. But the latter wall is none the less made
use of by the defendants in many respects as an ex-
ternal wall of their building.

But for its contiguity the by-laws of the City of
Montreal, if enforced as we must assume they would
have been, would have prevented the erection of the
defendants' building having for its south wall merely
an eight-inch terra-cotta structure. The evidence in-
dicates that the civic authorities permitted the
building to be constructed as it was solely be-
cause it was represented to them that the plaintiffs'
north wall would be used as a party-wall. The defend-
ants have in fact no other south wall of any kind in
their basement. They have whitened the face of the
plaintiffs' wall which serves as the south side of their
cellar rooms. They have actually connected the top of
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1912 their terra-cotta structure with the north wall of the
MORGAN plaintiffs' building by the use of metal flashing. With-

V.
AVENUE out the covering afforded by the plaintiffs' wall, the

REALTY 00. defendants' terra-cotta structure would not at all
Anglin J. have answered the purpose of an external wall. It is

in fact the plaintiffs' wall which, partially at least,
serves that purpose. In these circumstances I am sat-
isfied that the defendants have taken such possession
and have made such use of the plaintiffs' wall that
they should not be allowed to escape liability to pay
one-half the cost of so much of it as they have thus
taken advantage of.

In an attempt to evade this liability - noteworthy
for its cunning rather than for its honesty - they
have, no doubt, not made the full use of the plaintiffs'
wall which they might have made of it as a party-wall.
But they have made and are making a use of it which
they cannot honestly enjoy without assuming the ob-
ligations incident to its existence as a party-wall. It
is gratifying to me that the law, as I understand it,
does not require us to reach a conclusion not con-
sonant with common honesty, which would be the re-
sult of upholding the respondents' contention.

For these reasons and those stated in the opinions
of the learned trial judge and of Mr. Justice Tren-
holme, who dissented in the Court of King's Bench, I
would respectfully allow this appeal with costs in this
court and in the Court of King's Bench and would re-
store the judgment of the trial judge.

BRODEUR J.-La question est de savoir si l'intim6e
fait usage du mur 6rig6 par Pappelant dans la ligne
de s6paration entre leurs propri6t6s, et si elle est tenue
de lui en payer la moiti6 de la valeur.
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II est bien 6vident que, d'aprbs les riglements 1912

municipaux, la bitisse de 1'intim6e serait ill~galement MORGAN

construite si elle n'utilisait pas le mur en question. AVENUE

Les autorit~s municipales, quand elles ont accord6 REALTY CO.

le permis de batir, ont compris que ce mur serait Brodeur J.

utilis6 et l'intimbe s'est exempt6e par lh m~me d'en
construire un tel que requis par les ordonnances de
la Cit6 de Montreal. Mais quand elle fut mise en
deineure par Pappelant de payer la moiti6 de la valeur
de ce mur, elle a r6pondu qu'elle n'en avait pas besoin.

Les ing6nieux proc~dds auxquels Fintimbe a en
recours violent les principes 616mentaires de la justice
et de l'6quit6 et il ne pent lui tre permis de s'enrichir
ainsi aux ddpens d'autrui.

Elle a mis dans les tages sup6rieurs de sa bitisse
un mur en brique poreuse (terra-cotta) qui, comme il
est en preuve, ne pent servir que dans Fint~rieur et
ne pourrait jamais 6tre utilis6 comme mur extbrieur h
moins d'tre reconvert de metal on d'une coache de
ciment.

Dans le soubassement elle n'a pas jug6 a propos
de continuer son mur de brique poreuse et le mur du
demandeur, appelant, fait la division des deux pro-
pri6tis.

L'intim6e avait laiss6 entre son mur de terra-cotta
et le mur du demandeur un espace a peine suffisant
pour y mettre une feuille de papier. Comme le terrain
est peu solide h cet endroit il est arriv6 ce qui devait
inevitablement se produire: les deux batisses se sont
rejointes et elles se trouvent l'une sur Pautre.

L'intim&e, cependant, n'aurait pas pu se contenter
d'en rester 1t car la pluie se serait in~vitablement in-
troduite entre les deux murs et aurait desagr~g6 sa
brique poreuse et rendu sa maison inhabitable. Alors
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1912 elle a r6uni la partie sup6rieure de sa brique poreuse
MORGAN au mur du demandeur par une bande de m6tal qu'elle

V.
AVENUE y a cIou&e solidement.

REALTY CO. Elle a done fait acte de propri~taire sur ce mur en
Brodeur J. y introduisant ces clous et cette bande de m6tal.

La loi declare que les murs sont prdsumbs mitoyens
(art. 510 C.C.).

Il me parait bien evident que si, plus tard, les
tribunaux avalent a se prononcer sur la nature du mur
en question qu'ils le considbreraient comme mitoyen.
L'usage que l'intime en fait dans le soubassement, la
bande de m6tal qui y a Rt introduite et cloude dans le
haut feraient considerer le mur 6rig6 par le demandeur
comme 6tant le mur mitoyen servant aux deux
maisons, vu que le mur en brique poreuse qui s'y trou-
verait ne pourrait pas plus tre considr6 comme le
mur extirieur de la maison de 1'intimbe que les enduits
faits par le demandeur-appelant, de son c6t6.

L'intimbe pouvait bien acqurir la mitoyennet6
aprbs entente avec l'appelant. C'est une facult6 que la
loi lui accorde (art. 518 C.C.). Mais si, an lieu de
proc6der de cette maniere, elle s'est servie du mur
construit exclusivement par son voisin, il est clair
qu'en pareil cas ce dernier pouvait la poursuivre en
dommages-int6rits et pouvait demander la destruction
mime de la besogne mal plantde, pour me servir de
l'expression de Fuzier-Hermann, R6pertoire, vo. "Mi-
toyennet6," No. 222.

Mais ne pouvait-il pas 6galement, s'il le pr6f6rait,
consid6rer 1'intim6e comme ayant tacitement mani-
fest6 la volont6 d'acqubrir la mitoyennet6 et r~clamer
d'elle le paiement de la moiti6 de la valeur de son mur?
La jurisprudence et la doctrine n'ont pas craint d'aller
jusque l. (Fuzier-Herman, vo. "Mitoyennet6," No.
223.)
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Le propri~taire voisin peut done devenir acqu6reur 1912

d'un mur mitoyen soit en donnant formellement son MORGAN

intention, soit en faisant des actes qui constituent AVENUE

de sa part la volont6 de se servir du mur. REALTY CO.

Les auteurs appellent ce dernier cas "l'usurpation Brodeur J.

de la mitoyennet6:" et la personne qui y a recours en-
gage aussi bien sa responsabilit6 que si elle avait
formellement r6clam6 la cession forc6e du mur.

La voie de fait est 6quivalente an contrat mifme de
cession. Dijon, 21 janv., 1880, Recueil, arrts de
Dijon 1880, 151.

Quand y a-t-il usurpation d'un mur ? C'est 1i une
question de fait dont le tribunal de premidre instance
devrait tre le juge souverain, surtout si, comme dans
le cas actuel, la preuve est quelque peu contradictoire.

Le savant juge qui a entendu la cause en cour
sup6rieure a trouv6 que Fintime se servait du mur du
demandeur, appelant. Il n'est pas n6cessaire pour
qu'un mur soit mitoyen qu'on y introduise des pontres:
mais on peut en faire usage et, en consequence, en-
gager sa responsabilit6 quand, en ayant recours a des
moyens plus ing~nieux qu'honntes, le propri6taire
d'un lot voisin d'un mur en retire tons les avantages
qu'il pent procurer et qu'il se dispense, a raison de
gela, d'en construire un lui-mime.

La jurisprudence Canadienne ne nous donne qu'une
cause oft cette question se soit soulev~e: c'est celle de
Boyer v. Marson (1), oii il a kt d6cid6 que le d~fendeur
qui avait biti pr~s de la maison de la demanderesse
sans faire de mur, mais qui avait rempli de mortier
les interstices entre le toit et le mur voisin a kt oblig6
le payer la moiti6 du mur. Il y avait en plus le fait

(1) Q.R. 15 S.C. 449.
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1912 que les locataires du d~fendeur avalent pos6 de la

MORGAN tapisserie sur le mur. La situation 6tait passablement
identique h cette cause-ci. En effet la partie sup6ri-

AVENUE

REALTY CO. eure avait t remplie de mortier, tandis que dans

Brodeur J. notre cas une bande de metal a t6 cloude dans le mur
du demandeur.

Le mur avait t& tapiss6. Dans notre cas, la partie
du mur dans le soubassement a kt blanchie A, la
chaux.

L'intim6e a cite devant cette cour deux decisions

qui ont t rendues devant les tribunaux frangais et
qui sont rapporthes dans Dalloz 1859-1-277; Sirey,
1898-1-503.

La prenibre de ces decisions est a 1'effet que les

constructions n'avaient t 4lev6es qu'a proximit6 du

mur du voisin et qu'elles n'y pendtraient pas et we s'y

appuyaient pas et qu'il n'y avait pas lieu de maintenir
l'action possessoire qui avait t institude par ce

voisin, vu que les constructions ne constituaient pas

un trouble a sa possession.

La deuxibme de ces d6cisions a t rendue sous les

dispositions de l'article 656 du Code Napoleon qui

diff~re sensiblement de notre article correspondant

(art. 513 C.C.). Ce jugenent porte d'ailleurs non pas

sur 1'obligation du propridtaire voisin de contribuer
au muir dout il s'est servi par usurpation, mais sur le

droit que le propriftaire posside de renoncer h la
mitoyennet6 on de Fabandonner.

Ce n'est done pas le cas tel que pos6 dans la cause

actuelle que ces decisions des tribunaux frangais

d6cident.

D'ailleurs les deux articles, ainsi qu'on le voit, ne

sont pas du tout r~dig~s de la nine mani re. Voici,
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en effet, Particle 656 du ('ode Napolbon aisi que 1912

I'article 513 de notre code: MORGAN
v.

Art. t6 C.N. Art. 513 C.C. AVENUE

Cependant tout eo-propri6taire Cependant tout co-propritaire REALTY CO.

dun miur mitoyen peut se di.,pen- d'un mur mitoY . en peut se dispen- Brodeur J.
ser de contribuer aux r6parations ser de contribuer aux r6parations

et reconstruction. en abandonnant et recontruction en abandonnant

le droit de mitoyennetU. pourvu que le droit de mitoyennet6 et ea re-
Ic mur nmitoyen ne soutienne pas noncant r) faire usage de ce nr.

un baliitent qui lui appartient.

'es jugellients rectlilaisselit le droit ali pro)ri-

taire vOisill diliiainolifP 1i 1 Illito llve10llet IorSlU It,

ilur Ile salitic ti pa., H(t 11HiIl. I)htllS Ilotre code, an

coitraire, il est dit que la filcnt d'blmindonliler nI('

pent pas s'exerver si le voisin fiit i.uge (iu mnur.

On ensigle 4pIlemllenit eln Fraice (u le propritaire

voisinl elnogage sa responsibilit ;'il fait Iusmaye d inur,

1miinme lorsq' il le fiit paus servir a Supporter ses

bAtiments. Fournel, "Traits dII Voisinage," co.

"llur," vol. 2, page 316, et au mot "Adosselient,"

Deioluhile, "Servitude," vol. 1, na. 421 ; Dilloz, 1870,
2, 217.

J'ni soulign les parties des deux articles qui dif-

f*renlt. Je reconnuis (ue la difttrence West pas tr s

consillrable: ma'is elle dbut1oultre qule niotre loi eng-age

plIIs faicililent la respo I sabi lit4 tu1 co-1rn-opritaire
que la loi frazlnluise. Sous le ('ode Napolbon le droit

d'ahandon ne pent s'exercer q1ue dans le cas of le imur

ne supporte pas la bAt isse voisine: tandis (ue sois

l'autori t de notre code la silmlple litii isation du inur

empicle I exercice de (ette facult6.

Pour ces raisolis jen suis veill -'I la concision que

factioi (1d demandeur doit ctre minntenuc et qune la

dfenderesse, iitnie, doit lid paver la inoit4 t mur

en1 questioll.

39
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1912 L'appel doit 6tre maintenu avoc dlpens tant de

MORGAN cette cOur que de la cour d'appel et le jugernent de h

AVENUE .011' superieure clit (tre confitine.
1'EALTY CO.

Brodeur J. A pl(1110 cd with costs.

Solicitor for the appellants: T. P. Butler.
Solicitors for the respondents: Brosseau, -Brosseau,

Tansey C Agflers.
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LA COMPAGNIE PONTBRIAND v. LA COMPAG- 1912

NIE DE NAVIGATION CHATEAUGUAY ET*'\1archi.7.
BEAUITARNOIS. 7.

Practice and procedu re-Expertise-Appoiatnten t of single expert-
Pleadings-Rtubmission of irrelevant question.-Arts. 392-409
C.P.Q.

A'PEAL from the judgment of the Superior Court,
sitting in review, at the City of Montreal, affirming in
p;Irt the jud(nent of Mr. Justice Brunean in the
Superior Court for the District of Richelieu.

The action was for breach of a contract for altera-
tions and repairs to a ship, and the pleadings involved
a counterchiim and an incidental demand. At the
close of the evidence the respondents (plaintiffs)
made a motion for the appointment of experts to ex-
amine the ship in order to ascertain what works were
necessary to put it in condition for navigation, and the
cost of such works. The motion for the proposed cr-
pertise was granted forthwith, notwithstanding ob-
jections raised on behalf of the appellants, and, with-
out the consent of the parties as to the appointment
and choice of an expert or experts, nor allowing an
opportunity for recusation, the trial judge sua sponte,
named one expert for the purpose of ascertaining the
matters mentioned. The appellants took exception to
the judge's order. The single expert, named, made
some investigations, but did not hear evidence of wit-
nesses, and made a report recommending that certain

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff. Anglin and Brodeur JJ.

39%
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1912 alterations should be made to the ship at a cost of
LA about $5,800. The trial judge received this report,

COMPAGNIE
PONTBRIAND and, without any further proceedings, maintainied the

V. respondents' action in respect of several items of duam-
COMPAGNIE ages claimned by the principal denanl. and, inl addi-

DE
NAVIGATION tion, for the Sum. of $5,800 mntioned in the report of

C'rATEAU-
(.UAY ET tile expert. Froln the total amouint, s0 fould, the trial
BA"AR- judge deducted the amount claimed 'by the appellants'

cross-demand, aind condentied. them to pay the re-

mainder to Ihe respondents. On an appeal to the

Court of Review, this judgment was affirmed as to the

principal demand and. the cross-demand, and, as to

the incidental demand the Superior Court judgment
was reversed and the said denuud was dismissed.

The appellants, on their appeal to the Supreme

Court of Canada, contended that, on the evidence, the

principal demand should have been dismissed and the

cross-demand maintained, and complained that the ap-

pointinelt of tile expert had beeni irregularly made,

without compliallce with the requirenellts of articles

392 et seq. of the Code of Civil Procedure and, further,
that the trial judge had no authority, oil the plead-

ing-s, to submit the questions referred to a single ex-

pert and that the report should have been disregarded

as tile expert had not based it upon evideice regularl

adduced before him.

After hearing the arguments of counsel the court

reserved judgment, and on a subsequent day the ap-

peal was allowed with costs in the Supreme Court of

Canada and in the Court of Review, costs in the

Superior Court to abide the issue of a partial new

trial; it was ordered that the cause should be re-

mitted to the Superior Court to be re-inscribed for
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hearing on the roll at the stage it had reached when 1912

the motion for expertise was made; and it was de- LA

clared that the appointment of the expert was irregu- cONMlAGNN
larly made and the questions submitted to him by the
trial judge were not relevant in the existing state of COMPAGNIE

DE
the pleadings. NAVIGATION

CHATEAV-
GUAY El

Appeal allowed with costs. BEAUHAR-
NOIS.

T. Chase Casgrain K.O. and George E. Mathieu for
the appellants.

Aim6 Geoffrion K.C. for the respondents.

40

605



606 SUPREME COURT OF CANADA. [VOL. XLVI.

1912 JOHN R. SHAW (PLAINTIFF) ......... .APPELLANT;

*May 21.
*Oct. 7. AND

THE MUTUAL LIFE INSURANCE
COMPANY OF NEW YORK (DE- RESPONDENTS.
FENDANTS) ..................... J

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Life insurance-Endowment policy-Surrender-Cash value-Action
for rescission-Representation by agent-Inducement to insure.

The life of S. was insured by a twenty year endowment policy which
provided that at the end of the term he could exercise one of three
options including that of surrender of the policy on receipt of a
sum to be ascertained in a specified manner. About ten months
before the policy expired he wrote to the company asking for the
amount payable on surrender which was promptly furnished,
and, more than a year later, he brought action for a larger cash
payment and in the alternative for rescission of the contract for
insurance and return of the premium paid with interest alleging
that when he applied for the insurance he was informed by the
agent of the company that the cash value of the policies sur-
rendered would be the larger amount claimed. The trial judge
directed rescission and return of the premiums as prayed. This
judgment was reversed by the Court of Appeal.

Held, affirming the judgment of the Court of Appeal (23 Ont. L.R.
559) that as S. did not swear nor the evidence he adduced estab-
lish that he was induced to enter into the contract by the re-
presentations of the agent as to the sum payable oq surrender,
and it might fairly be inferred that had he been given the true
figures he would still have taken the policy, his action must fail.

APPEAL from a decision of the Court of Appeal for
Ontario(1) reversing the judgment at the trial in
favour of the plaintiff.

The material facts are stated in the above head-
note.

*PRESETNT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 23 Ont. L.R. 559.
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Hellmuth K.C. for the appellant. The misrepre- 1912

sentation of the agent entitled plaintiff to rescind. SHAw

Smith v. Chadwick (1) shews that the difference in the MUTUAL
LiFEamount of surrender value was a material inducement INSURANCE

to plaintiff to accept the policy. See also Smith v. Co.oF
NEW YORK.

Kay (2), at page 759; Gordon v. Street (3).

Nesbitt K.C. and Arnoldi K.C. for the respondents.
The alleged misrepresentation was inconsistent with
the terms of the policy and evidence of it inadmissible.
Horncastle v. Equitable Life Assurance Society(4).

The contract having been executed it could only
be rescinded for fraud.

THE CHIEF JUSTICE.-This action was brought
originally to enforce the contracts of insurance evi-
denced by the two policies; but at the trial, by an
amendment, resiliation of the contracts and return
of the payments for premiums was asked for. There
is no allegation of fraud; the ground or cause of
resiliation relied upon is the alleged representation
made by the special agent of the company with respect
to the surrender value of the policy at the expiration
of the 20 year period, when the insured had, besides
the protection of the policy in case of death in the
interval, three options open to him:-

(a) The right to require paid up policy at end of
term.

(b) The right to surrender at end of term of
twenty years.

(c) The right to continue the policy as insurance
with annuity after twenty years.

(1) 20 Ch. D. 27, at p. 4 4 . (3) [1899] 2 Q.B. 641.
(2) 7 H.L. Cas. 750. (4) 22 Times L.R. 735.
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1912 He chose to exercise his right to surrender. The sur-

SHAW render clause is in these terms:-
V.

MTJTUAL . This policy may be surrendered to the company at the end of the
LIFE said first period of twenty years and the full reserve computed by the

INSURANCE American Table of Mortality and four per cent. interest and theCO. OF
NEW YORI. surplus as defined above will be paid therefor in cash.

The Chief This clause does not attempt to fix the surrender
Justice. value or the amount of the reserve; but postpones the

ascertaining of those amounts till the end of the first
period of 20 years; it is, in effect, a promise to pay 20
years after the date of the policy, an amount to be
ascertained then by a fixed method and on a fixed
basis. The misrepresentation alleged consists in a
statement made by the agent of the company at the
time the policy was taken out to the effect that, cal-
culated according to the terms of the surrender clause,
the insured would be entitled to a money payment of
$1,013, whereas it is now ascertained that the clause
and the other provisions of the policy give the insured
a lesser sum of $678.82.

The question is: Does the calculation made, at
the time the policy issued, at the request of the in-
sured, by the agent, although admitted now to have
been made in error, render the policy voidable?

I hold not. There is nothing in the evidence to
satisfy me, and the plaintiff has not said so when ex-
amined as a witness, that he was induced to enter into
the contract by the error made by the agent in his
calculation of the surrender value of the policy at the
end of the term of twenty years. On the contrary, I
think the fair inference, on all the evidence, is that, if
the true surrender value had then been ascertained
and given to the insured, he would still have taken the
policy. This is not a case of fraud practised by or on
behalf of the company, but an error in calculation
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made with respect to the benefit to be derived by the 1912

insured, assuming the contract to be carried out SHAW

honestly and in the best of good faith. The company MUTUAL
is careful not only to fix the basis upon which the LIFE

INSURANCE
benefit is to be obtained, but also to stipulate against CO.OF

NEW YORK.
the binding effect of any promise made by the agent -

'The Chiefsich as is now relied upon. The policy has this pro- Justice.
vision:-

NOTICE TO THE HOLDER OF THIS POLICY.-No agent has power on

behalf of the company to make or modify this or any Contract of
Insurance, to extend the time for paying the premium, to bind the
company by making any promises, or by receiving any representa-
tion or information not contained in the Application for this Policy.

I cannot see how, even assuming it to have been
satisfactorily proved, which it is not, that the calcula-
tion made by the agent was a promissory representa-
tion to the insured, the company can be bound, in view
of all the provisions of the policy.

I would dismiss the appeal with costs.

DAVIES J. concurred with Anglin J.

IDINGTON J.-The appellant made an application
to respondent on the 27th September, 1889, for $2,000
ins'urance on his life upon the 20 Payment Life Ret.
Prem. Plan 20 Year Distribution; gave his promissory
note at one month for the first pi-emium of thirty-three
dollars and paid that and nineteen succeeding pre-
miums. He got, two months later, as requested, two
policies each for $1,000. He brought thereon this
action on the 22nd February, 1910, to recover the
sum of $2,026, and by his declaration of the 2nd April,
1910, alleged the issue of said policies, and further,
that the agent of the respondent had induced him to
apply for said policies
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1912 on the distinct representation and assurance that the reserve on each
of the said policies computed by the American Table of Mortality

SHAW and four per cent. interest was a fixed sum, and that said sum on the

TUUAL expiration of the twenty years during which the premiums were
LIFE payable would amount to $527 on each of the said policies.

INSURANCE
Co.OF And further:-

NEW YORK.
8. The said agent as a further inducement represented to the

Idington J. plaintiff that the surplus on each of the said policies at the expiration
of twenty years from the date of issue of the said policies would
amount to the sum of $486 on each of the said policies.

He alleged also that relying upon the truth of said
representations he had paid the premiums for the full
period of twenty years which had expired on the
second of November, 1909.

At the trial on the 18th May, 1910, he was allowed
to amend this declaration by adding a prayer for re-
scission of the said contracts and a repayment of the
premiums so paid and interest from dates of payment.

The learned trial judge gave this latter form of re-
lief, and allowed the recovery of $1,354.64, but was
reversed by the Court of Appeal for Ontario.

Appellant's contention was that the agent had re-
presented that upon the expiry of the twenty years
he would be entitled, as one of four options given, to
receive on each policy the sum of $527 out of a re-
serve fund and $486 out of a surplus fund.

The policies each expressly provided as follows:-

SURRENDER.-This (policy may be surrendered to the company at
the end of the first period of twenty years, and the full reserve con-
puted by the American Table of Mortality, and four per cent. interest,
and the surplus as defined above, will be paid therefor in cash.

The alleged'representations as to the amount to be
expected out of the surplus fund could not be enforced
because any verbal representation such as alleged
could not legally vary the written policy, and could
not in any case be held to have been misrepresenta-
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tions of fact upon which fraud could be assigned and 1912

recovery thereon be based. This claim, therefore, was SIAW

-disallowed by the learned trial judge and no further V.
MUTUAL

contention has been made as to it. LIFE
INSURANCE

The questions raised are thus reduced to the sole Co.OF
question of whether or not there was such a fraudu- NEW YORK.

lent representation by the agent as to entitle the ap- Idington J.

pellant to claim rescission of the contract and a return
of the premiums paid with interest.

The case is peculiar in this that the alleged repre-
sentations were oral and the appellant does not pre-
tend he can remember and give literally all that was
said to him by the agent or agents twenty years ago,
but depends on a memorandum in writing made later
and speaks by that.

There were two agents concerned in the applica-
tion. One Belfry first came to canvass appellant, saw
him several times at his office and on the street, and
later one McNeil representing himself as a special
agent came, and then both interviewd him. This re-
sulted, as stated above, in his signing an application,
being examined, and giving his note.

On the 6th November following he seems to have
written McNeil for some explanation.

We have no copy of this letter and, properly speak-
ing, no secondary evidence of its contents. He pro-
duced and proved a letter in reply from McNeil dated
the 11th November, 1889, which refers to this letter of
the 6th. The greater part of this reply consists of
an explanation of delays, and assuring him that the
policy had been issued and gone to Mr. Belfry, to
whom he had wired to deliver the policy if that had not
already been done. The reply then continues as fol-
lows:-
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1912 You seem to be in doubt as to the kind of a policy you applied
'_' for. In order to make it clear to you I send a slip to shew your

SHAW plan.

MUTUAL You will observe that the cash value in 20 years is composed of

LIFE two elements, i.e., the reserve and the surplus.
INSURANCE For particulars see plan.

Co. or
NW YORK. This plan was a sheet of printed paper in which

Idington J. evidently there had been filled in a number of the
masses of figures it contains. A good deal has been
said as to its being a thing given the agents to use
and as to its want of heading indicating its non-auth-
oritative issue, but in the view I take this is of little
consequence.

The appellant says he got this in the same envelope
as the letter and that he read it and being satisfied
with it placed it for safe keeping with the policies.

He does not pretend to remember more than that
he is sure it bore out the representations made him
verbally. His evidence is as follows in his examina-
tion:-

I do not pretend now to say that I remember them, but they said
there would be a cash surrender value, or an annuity, or other bene-
fits of the policy, that is from memory. I signed an application for
$2,000. * * * I was satisfied when I received this slip of paper,
because it sets forth the representations made to me verbally by
McNeil and Belfry, and I attached it to my policy, kept it with the
policy, and have had it for twenty years. At the expiry of that
time I expected the representations made in that paper to be made

good. Instead of that I have been deceived. * * *
Q. You can't recollect what was said to you before you received

that letter?
A. No, I do not pretend to recollect the conversation. * * *

Q. And are you prepared to swear here now what the figures were

they gave you?
A. Yes.

I may observe that the letter of McNeil by no
means clearly indicates that the exact amounts ii-

volved were what had concerned appellant. On the
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contrary it is information regarding the nature of the 1912
plan of insurance and not the accuracy of any figures SHAW

involved that would seem to have been desired. MUVUAL

The learned trial judge believed him and no at- LIFE
INSURANCE

tempt is made to discredit him. I assume, therefore, Co. OF
NEW YORK.

he is a truthful witness and the inferences I draw
must not be taken as indicating the contrary. Idington J.

But I must bear in mind that the charge now made
is one of fraud, and the nature of the alleged fraud,
and ask myself if I can properly say such a charge so
founded on that sort of recollection of a conversation,
indeed of many conversations, made twenty years ago,
is sustained.

It seems to me, as Mr. Justice Magee has observed
in the Court of Appeal, that it was quite possible that
the item of reserve payable might have been correctly
stated by McNeil or Belfry in their conversations,
and that when the appellant saw the amount in ques-
tion stated therein even slightly better than Belfry or
McNeil had stated, he put it away as he says satisfied.
I do not take it he is swearing to an identification of
each line, letter and figure as the exact verification of
what he could recall.

Therein are set forth the figures for each year of
twenty years that would be payable at death, and the
figures for each result according to the four options
he was entitled to select from in case of surviving the
twenty years.

To be quite sure that all or any one of these num-
erous figures were identical with what he had been
told in the conversations that had taken place six
weeks or more before, is a feat of memory that would
be unusual.

Indeed, the most any man can say in such a case is
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1912 just what the appellant does say and that is liable to

SHAw the honest mistake Mr. Justice Magee suggests as

MUTUAL possible, and I think in this case, quite probable.
LIFE It is hardly likely that an insurance agent intend-

INSURANCE
co.OF ing to defraud would have selected an item which was

NEW YORK.
NW Y based on tables of mortality accessible to. any one

Idington J. choosing to inquire and make the requisite calculation
his policy on its face rested on.

The risk of doing it with a gentleman of education
and especially of the legal profession liable to have
the subject brought to his mind at any moment, and of
a young man likely to be canvassed again by others
for additional insurance, seems altogether too great
to permit of one readily assuming there was fraud in-
volved in the evident mistake.

It evidently was a mistake, I think. In this appel-
lant's own case we have furnished an apt illustration
of how mistakes will occur.

He seems, in January, 1909, to have anticipated
the falling due of these policies. He wrote on the 28th
of that month to respondents in Toronto a letter of
inquiry setting forth in blank the several options. The
figures were filled in on this letter at the Toronto
office; is the note made in the case and is confirmed by
appellant's evidence, I think, as a fact. And a letter
is written on the 1st February, 1909, from that office
repeating same information. In reply to this, appel-
lant on the fifth of the same month writes as follows:

Dear Sir:
Re Policies Nos. 378136 and 378138.

When I took out these policies with your company over 20 years
ago I was supplied with a guarantee shewing what the result would
be to me if I survived the period. The following are the figures. In
view of the figures submitted in yours on the 1st inst. would be glad
to know before I take whatever action I deem advisable, whether the
options submitted in yours of the 1st inst. are final.
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Figures submitted anid guaranteed when insurance was effected. 1912
20 year Investment Policy $1,000, age 27, rate, $33 per $1,000.

1. Surrender Policy for Cash, Reserve.......... $527.00 SHAW
V.

Surplus.......... 486.00 MUTUAL
$1,013.00 LIFE

2. Paid up Policy for $1,825.00. INSTRANCE

3. Paid up Policy for $1,000.00 and Cash $486.00. Co. OF

4. Annuity for Life, $81.50. NEW YORK.
Yours truly, Idington J.

J. R. SHAW.

Now it so happens that the very memorandum on
which he relies in writing this letter, and in this case,
makes it plain that as to the surrender policy for cash
the reserve item was guaranteed, but the surplus item
was only estimated and based on past experience. I
am quite sure no one would be justified in suggesting
fraud in this mistaken representation by appellant of
what he was guaranteed. But this is more than mere
illustration, it is an apt test of the appellant's powers
of accurate observation as well as recollection. I do
not think it would be safe, resting entirely thereon as
we must, to maintain this appeal.

I may observe that the sum of $93 is but a frac-
tional part of the entire obligation the respondents by
this form of policy undertook with and towards the
appellant. His life was insured for twenty years,
and then after the respondent had carried that, he had
the option of selecting and calling upon it for further
benefits. It is not a correct appreciation of the bar-
gain and benefits to be had thereunder to compare the
$93 with what he was entitled to on the basis of one
of two items of a single option to be made after he had

lueautime enjoyed twenty years insurance of $1,000
and various sums increasing yearly up to $1,627. And

when he selected this first option of surrender to say it
was the proportion of that sum of $93 to a total of
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1912 $434, is surely delusive. To appreciate accurately the
SHAW materiality of this $93 in its relation to the whole

MUTUAL contract we ought at least to know what it would have

INSURANCE cost to carry such an insurance on such a life for
Co. OF twenty years.

NEW YORK.
- oThis question only becomes material when we come

Idington consider the question of whether or not the appel-
lant was in fact induced by this mistake to do any-
thing; and if found a fraudulent mistake to enable, or
see if it would enable, the court to indemnify him
without robbing the respondent of the value of the
contract so far as executed.

He does not venture to swear that he was induced
thereby to enter into this contract. Nor do I wish to
lay down as law that in a case of fraud it is always
necessary to swear to the inducement. It may be in-
ferred from the nature of the transaction and the sub-
stantial materiality of what has been misrepresented
when regard is had to the entire contract and the re-
lative value of the part or thing so misrepresented
bears to the whole transaction.

Can any one safely infer, in this case at this dis-
tance of time and on such defective evidence of the
material facts which should be known, as a fact that,
if the appellant had seen in this memorandum the true
figures $434, instead of $535, he would have with-
drawn from the contract.

I cannot so infer. To do so would imply on his
part an accuracy of observation and of calculation and
taste for making same, he evidently had not, or he
would have seen and tested the tables of mortality for
himself, or in this case have seen to it that he had
duly estimated the value of twenty years insurance
and deducted that service value from the sum he al-
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ternatively claimed in the event of rescission. Assum- 1912

ing, as I do not, that under such circumstances he was SHAW
V.

entitled to rescission, I need not discuss or pass an MUTUAL

opinion either on that or the question of whether or E
INSVRANCE

not his true remedy was not an action on the warranty co.OF
NEW YORK.

that misrepresentation generally carries in it. J
.Idington J.

Whatever rescission means it does not mean that -

he rescinding is entitled to retain any, much less
large, part of what he bargained for, and to get back
all he paid with interest as awarded appellant at
trial hereof.

Another thing I cannot understand is how the ap-
pellant, who came to realize on the 5th of February,
1909, this mistake, and to sue on the policies a year
later, could be permitted to rescind his contract in
May, 1910.

If it was a fraud that had, as now is of necessity
urged, been committed upon him, he was bound, if
electing to rescind on such ground, to have repudiated
the contract at once on its discovery, and rescind, or
claim rescission then. He should not, and in law I
submit could not, take full advantage of being in-
sured for the rest of that year and then later on at-
tempt repudiation.

Every hour of this he was putting respondent, who
could not rescind, at a disadvantage. He was not
entitled to have attempted such a thing. I tried on
the argument to get his counsel to explain how the last
paragraph of the statement of claim was at all con-
sistent with this requirement of the law. I am yet
without a satisfactory reply.

I assume counsel must have read the judgment of
Mr. Justice Meredith who deals with this from the
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1912 pleading point of view, and had found that the least
SHAW said the better.

V.
MUTUAL I am unable to understand how the real question of

LIFE
INSURANCE proper repudiation was not raised and argued out

Co. OF
NEW YORK. on facts so patent as here. Fortunately the other

Idinon J. grounds I rest on suffice.

It is usual to claim rescission by the writ in cases
of fraud if it be the purpose to repudiate the contract.

This appeal should be dismissed with costs.

DUFF J.-I concur in the result.

ANGLIN J.-After a careful study of the evidence,
oral and documentary, I find myself unable to say
that it has been satisfactorily established that the
appellant was induced upwards of tw'enty years ago
by a material misrepresentation to enter into the con-
tract of insurance of which he now claims rescission
on that ground. My brother Idington has indicated

reasons why the appellant's evidence is insufficient to
sustain his claim and to justify a reversal of the
judgment of the Court of Appeal. Apart from the diffi-
culty created by his failure to bring action promptly
on discovering the alleged misrepresentation and his
omission to pledge his oath that that misrepresen-
tation actually induced him to enter into the contract
(which I regard as most important), for lack of satis-
factory evidence of the misrepresentation itself,
which, in the circumstances of this case, would re-
quire to be even more than usually clear and con-
vincing, this action fails.

The appeal should be dismissed with costs.
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BRODEUR J. agreed that the appeal should be dis- 1912
missed with costs. SHAW

V.
MUTUAL

Appeal dismissed with costs. INSUNCE
Co. Or

NEW YORK.

Solicitors for the appellant: Kilmer, McAndrew & -

Irving.

Solicitors for the respondents: Arnoldi & Grierson.
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1910 JOHNSTON v. DESAULNIERS.
*May 10.

- ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Gift-Infant-Money received-Pleading-Eidence-Presumption-
Proceeds of prostitution-Conversion-Lien.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), reversing the judgment of Cameron
J., at the trial, and maintaining the plaintiff's action
with costs.

The plaintiff (respondent), an infant, and the
appellant lived together in adultery and, during the
time they were so living together as husband and
wife, she handed various sums of money, obtained by
prostitution, to the appellant, who used part of it in
purchasing a hotel property. In an action against
the respondent for money received for the use of the
plaintiff the defence was simply a denial of the alle-
gation in the statement of claim. At the trial, Came-
ron J. dismissed the action, being of opinion that
the evidence shewed that the plaintiff had given the
money to the defendant to deal with as he pleased.
By the judgment appealed from, this decision was
reversed, the court below holding that, in the circum-
stances, there could be no presumption of gift, and, as
the plea simply denied the debt, the plaintiff was en-
titled to recover the sum claimed by her and to a
charge or lien on the defendant's interest in the hotel
property for the amount of her claim and costs.

On the appeal to the Supreme Court of Canada, the

*PRESENT:-Girouard, Davies, Idington, Duff and Anglin JJ.

(1) 20 Man. R. 64.
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court heard counsel for the appellant and, without 1910

calling upon counsel for the respondent, dismissed the JoHNSTON

appeal with costs. DESAUL-
NIERS.

Appeal dismissed with costs.

Cohen for the appellant.

Blackwood for the respondent.

41
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1910 MACLEOD v. THE SAWYER & MASSEY CO.

*May 4, 6.
*June 15. ON APPEAL FROM THE SUPREME -OOURT OF SAS-

KATCHEWAN.

Vendor and purchaser-Sale of land-Condition-Approval of assign-
ments-Equitable estate or interest-Priority between trans-
ferees-Principal and agent-Fraudulent and criminal practices
-Notice of previous transfer-Implied knowledge of principal.

APPEAL from the judgment of the Supreme Court
of Saskatchewan, in banco(1), reversing the judg-
ment -of Wetmore C.J., at the trial, and maintaining
the respondents' (plaintiffs') action with costs.

One Bennett purchased lands from the Canadian
Pacific Railway Co., on deferred payments, and re-
ceived a contract from the company agreeing to con-
vey the lands to him, on completion of the payments,
with a proviso that no assignment of his interest
should be effectual unless approved by the company.
B. transferred the land in fee to the Sawyer & Massey
Co., which applied to the railway company for the
approval of the transfer, and the approval was re-
fused on account of the conveyance not being of B.'s
equitable interest only. J. D. McLeod, having know-
ledge of the transaction between B. and the S. & M.
Co., subsequently procured an assignment of the
same lands from B. to M. J. M., in proper form and,
by fraudulent artifices and criminal acts, secured
the approval thereto of the railway company. An
action by the S. & M. Co. against all the other parties
to set aside the conveyance to M. J. M. was dis-

*PRESENT :-Girouard, Davies, Idington, Duff and Anglin JJ.

(1) 2 Sask. L.R. 516, sub nom. Sawyer & Massey Co. v. Bennett.
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missed at the trial, by Chief Justice Wetmore. By 1910
the judgment appealed from the Supreme Court of MACLEOD

Saskatchewan reversed this decision, Lamont J. dis- SAWYER &

senting, and held that the clause in the agreement re- MASSEY CO.

quiring the approval of the railway company affected
only the position between the vendor and the pur-
chaser, B., that the assignments by B., without such
approval, created equitable estates or interests in the
land in his assignees,-which would result equally from
a conveyance in fee; consequently, that the equities,
as between the S. & ]I. Co. and 31. J. -M., being equal
the approval of the railway company gave 1. J. 31.
the better equitable estate. However, all the circum-
stances being taken into consideration, the approval
fraudulently obtained could not give 1. J. 31. any
better position in equity than if it had never been ob-
tained; therefore, the S. & 31. Co.'s equitable estate
being first in point of time should prevail, and they
had the right to question the means 'by which such
approval was obtained and to shew that it was im-
properly obtained.

On appeal to the Supreme Court of Canada, after
hearing counsel on behalf of both parties, the court
reserved judgment and, on a subsequent day, dis-
missed the appeal with costs, Duff and Anglin JJ.
dissenting.

Appeal dismissed with costs.

Chrysler K.C. and W. B. Willoughby for the ap-
pellant.

Norman MacKenzie for the respondents.

41%
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1910 THE DOMINION BRIDGE CO. v. JODOIN.

*Nov. 9, 10.
- ON APPEAL FROM THE SUPERIOR COURT OF THE PRO-
1911 VINCE OF QUEBEC, SITTING IN REVIEW AT MONTREAL.

*Feb. 21.
Negligence-Injury to workman-Liability of employer-Common

fault.

APPEAL from a decision of the Court of Review at
Montreal (1), maintaining the verdict at the trial in
favor of the plaintiff (respondent).

The plaintiff, Jodoin, alleged in his action against
the appellant company for damages, that he was em-
ployed by them as a skilled labourer in the erection' of
a building in Montreal. In the course of such employ-
ment he was ordered to finish some rivets at an eleva-
tion of at least fifty feet from the ground. There was
no scaffolding directly under the riveting and he
asked the foreman in charge if he would move and
re-erect the one in use or place a plank across two
beams near the work to be done and was ordered to
use the plank. In doing so the plank slipped and he
was thrown to the ground sustaining severe injuries.
The defence was that the plaintiff had voluntarily and

recklessly exposed himself to unnecessary danger.

The plaintiff produced evidence affirming the
above statement of the facts. The foreman denied
that he was asked whether or not the plaintiff should
move the scaffolding, but did not say that he ordered
it to be moved or forbade the plaintiff using the plank.

*PBESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) Q.R. 39 S.C. 103.
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The jury found that there was common fault and as- 1910

sessed the total damages to plaintiff at $4,500, which DOMINIoN

was reduced to $2,200, for which the plaintiff had BRGE CO.

judgment. JODOIN.

On appeal to the Supreme Court of Canada the
judgment of the Court of Review maintaining the ver-
dict was affirmed by a majority of the court.

Appeal dismissed with costs.

Lafleur K.C. and H. U. P. Aylmer for the appel-
lants.

Atwater K.C. and Duclos K.C. for the respondent.
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1911 LANGLEY v. ROWLANDS.
*Oct. 19.
*Nov. 6. ON APPEAL FROM THE COURT OF APPEAL OF BRITISH

COLUMBIA.

Principal and agent-Sale of land-Commissiosk.

APPEAL from a decision of the Court of Appeal for
British Columbia(1), affirming the verdict for the
plaintiff (respondent).

The plaintiff took an option on land of the defend-
ant with the idea of promoting a syndicate to purchase
it. Having failed in this he was allowed by the de-
fendant to endeavour to sell the land for $100,000 and
a commission of $5,000 more. He introduced a pos-
sible purchaser to the defendant, telling the former
that the price was $105,000, and asking the latter to
protect him at that price. The person so introduced
stayed on defendant's premises for some days, and
having decided to purchase asked defendant the price
and was told it was $100,000, which he paid. The
plaintiff brought action for 'his commission of $5,000
and obtained a verdict at the trial which was main-
tained by the Court of Appeal.

An appeal by the defendant to the Supreme Court
of Canada was dismissed.

Appeal dismissed with costs.

J. Travers Lewis K.O. for the appellant.
Nesbitt K.C. and C. C. Robinson for the respond-

ent.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 16 B.C. Rep. 72.
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IN RE HENDERSON AND THE TOWNSHIP OF 1911
WEST NISSOURI.

*Nov. If.

ON APPEAL PROM THE COURT OF APPEAL FOR ONTARIO.

Leave to appeal-3unicipal by-lato-High-School district-Public
importance.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional
Court (2), which maintained a judge's order main-
taining a by-law for a rate for a school-house in West
Nissouri.

In 1888, the Middlesex County Council passed a
by-law constituting East Middlesex a high school dis-
trict, but nothing was done under it. In 1910, a by-
law was passed establishing a continuation school in
the township of West Nissouri, which was part of
the high school district of East Middlesex, under the
provisions of the present "High School Act," 9 Edw.
VII. ch. 91, sec. 4, which provides that when a high
school district has existed in fact for three months it
shall "continue to exist" and be deemed a high school
district under the latter Act, whether regularly formed
originally or not.

On motion to quash the by-law passed in 1910, all
the courts below held that the high school district of
,West Nissouri never "existed in fact" within the
meaning of this Act when the by-law of 1910 was
passed and the by-law for the rate was valid.

On motion to the Supreme Court of Canada for

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff.
Anglin and Brodeur JJ.
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1911 leave to appeal from the judgment of the Court of
IN RE Appeal the leave was refused, their Lordships con-

HENDERSON
AND THE sidering that the case raised no question of great pub-

O WS lic importance and 'that there was no other ground on
Nissounr. which it could be granted.

Leave to appeal refused.

G. F. Henderson K.C. for the motion.

Chrysler K.O. contra.
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GRAND TRUNK PACIFIC RAILWAY CO. v. 1911

BRULOTT. *Nov. 15.
*Dec. 6.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Negligence-Railway company--Findings of jury-Volens--Pleading.

APPEAL from a decision of the Court of Appeal for
Ontario(1), maintaining the verdict at the trial in
favour of the plaintiff (respondent).

The plaintiff Brulott, an employee of the defend-
ant company, was assisting T., another employee, in
repairing a car on a track in the yard when other cars
were propelled against it whereby plaintiff was in-
j ured.

On the trial of an action against the railway com-
pany under the "Workmen's Compensation for In-
juries Act," a verdict was found for the plaintiff and
maintained by the Court of Appeal. On appeal to the
Supreme Court of Canada the defendants contended
that the verdict could not stand for two reasons:-1.
That there was no finding that the injury to plaintiff
resulted from his conformity to an order of a person
in defendants' employ which he was obliged to obey:-

2. That the trial judge, although requested by counsel

for defendants to do so, refused to submit to the jury
the question of whether or not the plaintiff voluntarily
assumed the risk attendant upon working as he did
when the accident happened.

The Supreme Court held, following the reasoning

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.

(1) 24 Ont. L.R. 154.
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1911 of the Court of Appeal as to the first objection, that
GRAND the jury were sufficiently directed on the point as to
TRUNK
PACIFIO the plaintiff being bound to obey the -order of the em-
RY. Co. ployee whom he was assisting in repairing the car and

Bauror. the evidence shewed that he did follow the latter's
directions.

On the second objection Mr. Justice Davies dis-
sented, holding that the question as to the plaintiff
being volens should have been submitted. Mr. Justice
Idington took the view that the issue as to volens
should have been pleaded, while Duff and Anglin JJ.
were of opinion that it was covered by the finding that
the plaintiff was not guilty of contributory negligence.
Mr. Justice Brodeur held that as plaintiff was acting

under the orders of a superior at the time the maxim
volenti non fit injuria did not apply. The appeal was
accordingly dismissed.

Appeal dismissed with costs.

D. L. McCarthy K.C. for the appellants.

T. N. Phelan for the respondent.

630



VOL. XLVI.] SUPREME COURT OF CANADA.

TORONTO CONSTRUCTION CO. v. STRATI. 1911

*Nov. 20.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *Dec. 6.

Negligence-Explosion of dynamite-Evidence-Inferences.

APPEAL from a decision of the Court of Appeal for
Ontario (1), affirming the judgment at the trial in
favour of the plaintiff (respondent).

The plaintiff brought this action as administrator
of an Italian named Lanata, who was killed while in
the employ of the defendant company, which was at
the time engaged in construction work for the Cana-
dian Pacific Railway Co., in Grenville County, Ont.
Lanata, at the time of the accident by which he was
killed, was employed as powder-monkey and in charge
of a shack in which frozen dynamite was thawed out.
The shack was about 14 by 16 feet in size, with a
wooden door which was not kept locked when Lanata
was out and into which the foreman of the works and
the workmen used to go to get warmed. There was a
sheet-iron stove in the centre of it fed with wood from
the top and the dynamite was placed on shelves
around the walls and on a 'movable shelf about four
feet from the front of the stove. On the day he was
killed Lanata had been sent by the foreman to get
some dynamite from the shack, and, according to the
evidence, had either not got inside, or had got in and
out again when an explosion took place, and he was

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 19 Ont. W.R. 88.
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1911 found alive, his body intact and his clothing torn
TORONTo and burning, having apparently been thrown against

CONSTRUC-
TION Co. the stump of a tree near the entrance to the shack.

V.
STRATI. Under these circumstances the trial judge gave

- judgment against the defendants for $2,000, which the
Court of Appeal affirmed on the ground that the mode
of thawing the dynamite was dangerous and contrary
to the directions issued with each box, which direc-
tions were not read to nor explained to Lanata, who
could not read himself, though they were known to the
foreman and other officials of the company.

An appeal by the defendants from the judgment
of the Court of Appeal to the Supreme Court of Can-
ada was dismissed.

Appeal dismissed with costs.

(I. H. Watson K.C. for the appellants.

W. N. Tilley and T. R. Allen for the respondent.
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DOMINION LINEN MFG. CO. v. LANGLEY. 1911

*Nov. 17.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *Dec. 22.

Insolvent company-Sale of assets by liquidator-Sale "free from
incumbrances"-Conversion-Breach of contract.

APPEAL from a decision of the Court of Appeal for
Ontario(1), reversing the judgment at the trial(2),
in favour of the plaintiffs (appellants).

The defendant, Langley, is liquidator of the
Dominion Linen Mills, Ltd., which by an order of the
High Court of Justice in January, 1906, was declared
to be insolvent and liable to be wound up. Some time
before the making of this order the company had
hypothecated its principal assets, including its stock
of manufactured linens, to the Crown Bank of Can-
ada to secure advances and the bank had taken posses-
sion. By order of court the business was allowed to be

carried as a going concern by the liquidator and ad-
vances to be procured from the bank for wages, etc.,

to be repaid out of the first moneys coming into his

hands. While so carrying it on he advertised for ten-

ders for purchase of the assets, and, in April, 1906, an
agreement was entered into between the defendant

and one Todd by which the latter became purchaser

of the property of the company "free from incum-

brances" and transferred the same shortly after to

the plaintiffs, a new company formed to take over the

business. The defendant received $5,800 on account

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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1911 of the purchase money and, by direction of the plain-

DommIoN tiffs, and on their undertaking to hold him harmless,
LINEN paid it over to the Crown Bank.MroG. CO.

LANGLEY. It appeared that the insolvent company used to
- send their goods to Scotland to be bleached, and a

quantity was there when the winding-up order was
made. The bleaching firm wrote to the defendant,
stating the amount of their account in respect to their
goods and asking for instructions. After some further
correspondence the liquidator wrote them full inform-
ation as to what had been done, and stated that the
proceeds of sale of the assets would hardly pay the
bank's claim. He ended his letter by saying: "I, as
liquidator, have no objection to your disposing of
the goods on the highest market, applying the pro-
ceeds of such sale on your claim and advising me ac-
cordingly." Under the law of Scotland the bleachers
had no right to sell the goods to satisfy their lien with-

out complying with certain formalities, which they
did not do.

The plaintiffs brought action against the liquida-
tor claiming damages for conversion of the goods so
sold and, at the trial, were allowed to amend by add-
ing a claim for breach of the contract to sell the assets
of the insolvent company "free from incumbrances."
At the trial they recovered judgment on the latter
ground, which the Court of Appeal reversed, holding
that there was no conversion, as the defendant's letter
quoted above did not amount to instructions to sell,
and that there was no breach of contract, as the term
"free from incumbrances," as used in the contract
with Todd, was not intended to apply to the charges
for 'bleaching, but to the mortgage on the buildings

and liens on the stock.
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The plaintiffs appealed to the Supreme Court of 1911

Canada, which, after hearing counsel for the respec- DomimoN
LINEN

tive parties, reserved judgment, and on a subsequent MFG. CO.

day dismissed the appeal. LANVIEY.

Appeal dismissed with costs.

J. W. Bain K.O. and 1. L. Gordon for the appel-
lants.

Anglin K.O. for the respondent.
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1911 CANADIAN GAS POWER AND LAUNCHES v.
*Nov. 20. ORR BROTHERS.
*Dec. 22.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Sale of goods-Express or implied warranty-Evidence.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment at the trial in
favour of the respondents (defendants).

The plaintiffs brought action for the balance of the
price of an engine and dynamo sold to the defendants,
who pleaded that they were sold under an express, or,
if not, an implied, warranty that they would "run
properly" and be fit for the special purpose for which
they were intended and alleged a breach of such war-
ranty. The plaintiffs contended that all necessary
conditions were fulfilled to entitle them to payment
and that defendants knowing the capabilities of the
articles sold deliberately accepted them, taking the
risk of failure.

The trial judge held that there was a warranty
as alleged and that the plaintiff had not fulfilled their
part of the contract. He, therefore, dismissed their
action and gave judgment for the defendants on a
counterclaim demanding a return of the money paid
on account with interest. This judgment was affirmed
by the Court of Appeal.

The plaintiffs appealed to the Supreme Court of

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 23 Ont. L.R. 616.
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Canada which, after hearing counsel for the respective 1911

parties, reserved judgment and, on a subsequent day, CANADIAN
GAS POWER

dismissed the appeal with costs. AND
LAUNCHES

V.

Appeal dismissed with costs. ORB BROS.

G. H. Watson K.O. for the appellants.

E. F. B. Johnston K.O. for the respondents.
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1911 POIRIER v. THE KING.

*Nov. 22.

1912 ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

*Feb. 20. Contract--Sale of hay-Rejection--Conversion-Damages-Counter-
claim-Evidence.

APPEAL from a judgment of the Exchequer Court
of Canada (1), in favour of the suppliant for a part of
his claim and dismissing the counterclaim of the
Crown.

The suppliant by contract with the Crown, repre-
sented by the Minister of Agriculture, undertook to
furnish and did furnish a quantity of hay to be de-
livered at St. John, N.B., and from there to be
shipped to South Africa. A certain portion of the
hay delivered was rejected by the officials of the De-
partment as not up to the standard required by the
contract, some of which was restored to the suppliant
and some stored subject to his order. No order having
been received in respect to the latter, and the storage
space being required, the hay was sold by the Depart-
ment and the proceeds paid to the suppliant, who filed
a petition of right claiming the price of hay received
by the Department and not paid for and damages for
the sale of the stored hay without authority, which
was alleged to be a conversion. He was given judg-
ment for the hay delivered and accepted, but his claim
for damages was dismissed, the court holding that the

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 13 Ex. C.R. 321.
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"Exchequer Court Act" did not make the Crown liable 1912

for a tort committed by an official. POIRIER
V.

The contract provided that hay occupying a space THE KING.

of more than 70 cubic feet per ton, if accepted, should
be subject to a reduction of $1.50 per ton from the con-
tract price, and the Crown by counterclaim demanded
payment of an amount representing the aggregate of
the deductions for excess of space. The court dis-
missed the counterclaim for want of evidence.

On an appeal by the suppliant to the Supreme
Court of Canada the court, after hearing counsel on
behalf of both parties, reserved judgment, and, on a
subsequent day, there being an equal division of opin-
ion among the judges, the judgment of the Exchequer
Court stood affirmed.

The Crown took no cross-appeal on the counter-
claim.

Appeal dismissed without costs.

Auguste Lemieux K.O. for the appellant.

R. C. Smith K.C. for the respondent.
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1112 BENNETT v. HAVELOCK ELECTRIC LIGHT CO.

*Feb. 20. ON APPEAL FROM THE 'COURT OF APPEAL FOR ONTARIO.
*Feb. 22.

Company-Purchase of director's property-Secret profit.

APPEAL from a decision of the Court of Appeal for
Ontario(1), reversing the judgment of a Divisional
Court(2), by which the judgment at the trial, dis-
missing the action, was reversed.

Mathieson, a resident of the Village of Havelock,
purchased the only water-power in the village,-capable
of producing electric power, for $300. He offered it

to the municipal council, or any company, at the

same price if either would undertake to establish a
system of electric lighting and electric power, but
could not induce any one to do -so. He then associated
himself with four other persons and a company was

formed, the five pledging their own credit for the neces-
sary funds. Mathieson sold the water-power to the
company for $5,000, which he divided with his four
associates.

Bennett and another shareholder in the company

brought action to have the -sale set aside and an ac-
count taken of the secret profit made by the five. His
action was dismissed by the trial judge, 'but main-
tained by the Divisional Court, where judgment was

entered against the four defendants, Mathieson being
discharged from liability, for $1,000 each. The Court

*PBESENT:-Sir 'Charles Fitzpatrick C.J. 'and Idington, Duff,

Anglin and Brodeur JJ.

(2) 21 Ont. L.R. 120.
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of Appeal reversed the latter judgment and the action 1912

stood dismissed. BENNETT
1,.

The plaintiffs then sought to appeal to the Su- HAVELOCK
ELECTRIC

preme Court of Canada, but, on motion therefor, the LIGHT CO.
appeal was quashed on the ground that there was no -

joint liability of the defendants and none of them
was liable for a sum exceeding $1,000.

Appeal quashed with costs.

S. T. Medd, for the motion.

D. O'Connell, contra.
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1912 WARREN, GZOWSKI & CO. v. FORST & CO.

*March 26,
27. ON APPEAL FROM THE -COURT OF APPEAL FOR ONTARIO.

*May 7.

Evidence-Telephone conversation-Corroboration.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional
Court(2), by which a verdict for the plaintiff was set
aside and a new trial ordered.

The action in this case arose out of a stock trans-
action which was initiated by a telephone conversa-
tion between the plaintiff Gzowski and a member of
defendants' firm. There was a dispute as to the date
and terms of this conversation and, at the trial, the de-
fendants tendered the evidence of their stenographer,
who was in their office where the telephone was when
it took place. The trial judge refused this evidence
on the ground that the stenographer could not know
who the other party to the conversation was. The
verdict for the plaintiff was set aside and a new trial
ordered on account of the rejection of this evidence.

The Supreme Court of Canada, after hearing coun-
sel for both parties, reserved judgment, and on a sub-
sequent day dismissed the appeal with costs.

Appeal dismissed with costs.

Nesbitt K.C. and Arnoldi K.C. for the appellants.

Macdonnel K.O. for the respondents.

*PRESENT:-Sir Charles Fitzpatrick 1C.J. and Davies, Idington,
Duff and Brodeur JJ.

(1) 24 Ont. L.R. 282.
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TEMISKAMING MINING CO. v. SIVEN. 1912

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *May 22.

Negligence - Accident in mine - Fall of rock-Covering of shaft -
Fellow servant.

APPEAL from a decision of the Court of Appeal for
Ontario (1), maintaining the verdict for the plaintiff
at the trial.

The plaintiff, Siven, was working in the defend-
ants' mine when he was injured by a rock falling
down the shaft and striking him. The rock came
through a man-hole above the shaft where men were
engaged in stoking and there was a trap-door over the
mouth of the shaft which was open at the time. Be-
fore proceeding with the stoking the workman in
charge sent a helper to see if this trap-door was shut
and when the latter called out "everything is all
right" went on with the work. If the trap-door had
not been open the plaintiff could not have been in-
jured.

The plaintiff brought an action at common law and
under the "Mining Act" for damages in which the jury
found that the defendants were guilty of negligence
for not providing a suitable pentice for the protection
of workmen in the shaft (as required by sub-sec. 17 of
sec. 164 of the "Mining Act" of Ontario); they nega-
tived contributory negligence by the plaintiff and

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 25 Ont. L.R. 524.
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1912 assessed the damages at $2,500, for which judgment

TEMIS- was entered for the plaintiff.
KAMING

MINING CO. The Court of Appeal maintained this verdict and
V. held that the defendants could not rely on the doctrine

SIVEN. hl ta h eednscudntrl ntedcrn

- of common employment as the accident was caused by
breach of a statutory duty to which that doctrine does
not apply.

The defendants appealed to the Supreme Court of
Canada, which, without reserving judgment, dis-
missed the appeal with costs.

Appeal dismissed with costs..

H. E. Rose K.O. for the appellants.

A. G. Slaght for the respondent.

644



VOL. XLVI.] SUPREME COURT OF CANADA.

BOECKH v. GOWGANDA QUEEN MINES. 1912

*March 22,
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. 25.

*June 4.

Company-Subscription for shares-Misrepresentations -Action for
calls-Charge to jury-Misdirection-Objection-Pleading.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment for the plaintiffs
(respondents) at the trial.

The respondents brought action to recover calls
upon shares of their capital stock claimed to have
been- subscribed for by appellant. The main defence
was that the subscription for the shares was procured
by fraudulent misrepresentations upon discovery of
which appellant had repudiated it. The jury found
that he was not misled by any statements made to him
and that he had delayed his repudiation for an unrea-
sonable time after becoming dissatisfied. Judgment
was entered for the plaintiffs at the trial and defend-
ant appealed directly to the Court of Appeal, where he
complained of misdirection and non-direction to the
jury. His objections on these grounds were overruled
for the reason that they were not taken at the trial
and the jury were properly instructed -as to the sub-
ject-matter. Another objection was that a question,
"Do you find in favour of the plaintiffs or the de-
fendant ?" should not have been submitted, as to
which the Court of Appeal held that it was taken too

*PRESENT :-Sir iCharles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 24 Ont. L.R. 293.
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1912 late, and, even if it had been raised at the trial, it could
BOECKH not prevail, as the judge had a right to put the general

G OWGA NDA question if he thought fit, if his charge was such as to
QUEEN enable the jury to deal with the issues by a general

verdict.

A third objection that there was no proof of a
by-law authorizing the sale of shares at a discount was
disposed of on the ground that, as such a by-law ex-
isted, proof could have been easily made and the plain-
tiffs would be allowed to put in a copy before the
Court of Appeal.

The court also held that an allotment made with-
out compliance with the provisions of sec. 106 of the
"Ontario Companies Act" was voidable only and could
not be avoided except upon a record properly framed
for the purpose.

On appeal by the defendant to the Supreme Court
of Canada the judgment of the Court of Appeal was
affirmed for the reasons given therein.

Appeal dismissed with costs.*

John W. McCullough for the appellant.

W1. R. Smyth K.C. for the respondent.

*Leave to appeal to Privy Council was refused, 25 July, 1912.
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FAVREAU ET AL. V. ROCHON ET AL. 1912

*March 8, 11.
ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL *June 14.

SIDE, PROVINCE OF QUEBEC.

Builders and contractors-Breach of contract-Action for quantum
meruit-RescissioO-Cross-action for damges-Appropriate re-
lief-Waiver.

APPEAL from the judgment of the Court of King's
Bench, appeal side(1), by which the judgment of the
Superior Court, sitting in review at Montreal(2),
was set, in part, aside, and the judgment of Lafon-
taine J., at the trial, was in part restored.

The appellants entered into a contract for the con-
struction of a row of houses for $13,940, and the time
for their completion was agreed upon. There was
some delay in the completion of the buildings and the
respondents, after taking possession of the buildings,
refused to make the final payment provided under the
contract on the ground of faulty execution of the
works, deviation from specifications and negligence.
In an action to recover the balance of $8,800 remain-
ing unpaid the respondents filed a defence and insti-
tuted a cross-action against the appellants for rescis-
sion of the contract, reimbursement of $5,200 paid on
account, and for $9,300 damages for breach of con-
tract, asking also for the demolition of the buildings
on account of defective construction. The cases were
tried together in the Superior Court and the judgment

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) Q.R. 21 K.B. 61.
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1912 by Lafontaine J. dismissed the appellants' action,
FAVREAu awarded the respondents $513 for damages, and

V.
RoCooN. ordered the return of the money paid on account. By

the judgment of the Court of Review this judgment
was varied by increasing the damages to $5,800 and
allowing the appellants $2,930 for balance due them
on the contract price. By the judgment appealed
from the Court of King's Bench restored the judg-
ment at the trial in so far as it dismissed the action
of the appellants and awarded $513 to the present
respondents.

On the appeal, by the contractors, to the Supreme
Court of Canada, after hearing counsel for both
parties, the court reserved judgment and, on a subse-
quent day, the judges being equally divided in opinion
(the Chief Justice and Duff and Anglin JJ. consider-
ing that the appeal should be dismissed; Davies, Id-
ington and Brodeur JJ. considering that the appeal
should be allowed and the judgment of the Court of
Review restored), the judgment of the Court of King's
Bench stood affirmed, no costs being allowed.

Appeal dismissed without costs.

R. C. Smith K.C. and Paul Lacoste for the ap-
pellants.

Bisaillon K.C. for the respondents.
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IN RE RISPIN. CANADA TRUST CO. v. DAVIS. 1912

*May 22.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *June 14.

Will-Trust for benefit of son - Discretion of executor- Death of
beneficiary-Funds not disposed of.

APPEAL from a decision of the Court of Appeal for
Ontario (1), affirming the judgment of the Chancellor
on questions arising as to disposition of an estate
under a will.

The will in question devised the testator's real
estate and chattels to his son and the rest of his pro-
perty to his executor in trust with directions as fol-
lows: "And I authorize and request him to pay the
interest * * * and the principal in whole or in

part to my son * * * as in the judgment of my
executor as may be prudent with reference to the
habits and conduct of my son, my will and intention
being that it shall be wholly in the discretion of my
said executor to pay the interest and principal in such
amounts and at such times as he may think right or
to withhold the payment altogether." The son re-
ceived various amounts from the executor while he
lived and, after his death, a considerable sum remain-
ing, the question arose as to its disposition, namely,
whether it should go to the heirs of the son or to the
next of kin of the testator.

The courts below held that there was an intestacy
as to this sum and that the next of kin of the testator,

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 25 Ont. L.R. 633.
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1912 to be ascertained as at the date of his death, were en-
IN RE titled to it.

RIsriN.
The executors of the son appealed to the Su-

preme Court of Canada which, after hearing coun-
sel for the respective parties, reserved its judgment
and, on a subsequent day, dismissed the appeal with
costs, the testator's executor and official guardian to
have out of the estate their solicitor and client costs
incurred over and above the party and party costs to
be paid by the appellant.

Appeal dismissed with costs.

F. G. Meredith K.C. and John Macpherson for the
appellants.

Betts K.O. for the respondent.

W. R. Meredith for the Official Guardian.
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KAISERHOF HOTEL CO. v. ZUBER. 1912

.*May 23.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *June 14.

Mortgage-Sale under power-False bidding-Withdrawal of bid.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional
Court(2), by which the judgment at the trial in
favour of the plaintiffs was reversed and the action
dismissed.

The defendant Zuber was holder of a second and a
third mortgage on hotel property and the plaintiffs
owned the equity of redemption. Under powers of
sale contained in his mortgages Zuber took proceed-
ings to sell the property and the plaintiffs brought
action to restrain the sale, and obtained an interim in-
junction which was afterwards discharged. The pro-
perty was then put up for sale at auction. One
Boehmer, acting for the appellants, instructed a man
named Fish to bid and he ran the price up to $43,500,
the respondent Roos having bid $43,000. At request
of Zuber's solicitor the auctioneer inquired of Fish
if he was prepared to pay the money if the property
was knocked down to him and he requested and was
given half an hour to satisfy the mortgagee of his
ability to do so. He did not return at the expiration
of that time and Roos withdrew his last bid. The
property was offered for sale again and knocked down

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(2) 23 Ont. L.R. 4S1.
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1912 to Roos at $39,500, and was conveyed to him a few
KAISERHOF days later by Zuber.
HOTEL . 'The appellants then proceeded with their action to

ZUBER. restrain the sale, adding Roos as a party, and alleged
that it was not conducted in a fair, open and proper
manner; that Roos was not the highest bidder; that
the conditions of sale were unduly onerous; that there
was collusion between Zuber and Roos to enable the
latter to obtain the property for less than its value;
and that Roos was acting as agent for Zuber and the
sale was not bond fide.

The trial judge gave judgment for the plaintiffs on
the grounds that the conditions of sale did not furnish
full information as to the first mortgage and as to
existing leases and liens; that the deposit to be made
by the purchaser was fixed at twenty per cent.; and
that only seven days were given for the purchaser to
make objections to the title. This judgment was re-
versed by a Divisional Court, which held that no one
was deterred from bidding by reason of the conditions
and that there was no omission or misstatement of
any fact material to be known; that the price obtained
for the property was a fair one; and that Roos had a
right to withdraw his bid when Fish failed to put up
the deposit. This judgment was affirmed by the
Court of Appeal and the plaintiffs then appealed to
the Supreme Court of Canada.

After hearing counsel for both parties the Supreme
Court reserved judgment, and at a subsequent date
dismissed the appeal with costs.

Appeal dismissed with costs.

Secord K.O. for the appellants.

Watson K.O. for the respondents.
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ANGLO-AMERICAN FIRE INS. CO. v. MORTON. 1912

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO. *March 27.
*June 14.

Fire insurance-Change of risk--Evidence--Use of gasoline.

APPEAL from a decision of the Court of Appeal for
Ontario(1), reversing the judgment at the trial in
favour of the defendants (appellants).

This was an action on a policy insuring premises
used at the time as billiard and pool rooms and a
bowling alley, and the main defence was that a por-
tion of the premises having been leased for a restaur-
ant without notice to the company this was a change
material to the risk which avoided the policy. The
trial judge gave judgment for the company on this
ground.

The Court of Appeal reversed this judgment on the
ground that the defendants had not proved that the
change in the use of the premises was material and
that, in the absence of such evidence, it could not be
said that a restaurant, even where gasoline is used, is
more hazardous than a billiard room.

On an appeal by the defendants to the Supreme
Court of Canada, the court, after hearing counsel on
behalf of both parties, reserved judgment and, on a
subsequent day, there being an equal division of opin-
ion among the judges, the judgment appealed from
stood affirmed.

Appeal disnissed without costs.

D. TV. Saunders K.C. for the appellants.
Hamilton Cassels K.O. for the respondents.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 19 Ont. W.R. 870.
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1912 WINNIPEG ELECTRIC RAIIWAY CO. v. HILL.
*Feb. 26.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Negligence-Electric railway-Breach of company's rules.

APPEAL from a decision of the Court -of Appeal for
Manitoba(1), maintaining the verdict for the plain-
tiff (respondent) at the trial.

The plaintiff, a physician practising in Winnipeg,
was called to another 'town late at night and hired a
special car from the defendant company to bring him
back. While returning in this car the motorman
allowed the conductor to do the driving and, through
the negligence or incompetence of the latter, a colli-
sion occurred with another car by which the plaintiff
was injured. On the trial of an action claiming dam-
ages for such injury -the jury found that the motor-
man, in exchanging places with the conductor, was
acting in 'breach of his duty, and that the failure of
the servants -of the company to perform their duties
constituted negligence on the part of the company.
A verdict was entered for the plaintiff with damages
assessed at $2,000.

The Court of Appeal, in maintaining this verdict,
held that though the conductor may not have been act-
ing as a servant of the company when the accident
took place, the act of the motorman in abandoning his

*PRESENT:-Sir -Charles Fitzpatrick C.J. and Davies, Idington,
iff, Anglin and Brodeur JJ.

(1) 21 -Man. R. 442.
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post was negligence for which the company was re- 1912

sponsible. WINNIPEG
ELECTRIC

The defendants appealed to the Supreme Court Ry. Co.

of Canada which, after hearing counsel on their be- HuL.

half, and without calling on counsel for the respond-
ent, dismissed the appeal.

Appeal dismissed with costs.

Chrysler K.C. for the appellants.

E. A. Cohen for the respondent.

43%
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1911 MACLAREN AND OTHERS V. THE ATTORNEY-GEN-
*Nov. 7,8. ERAL OF QUEBEC AND HANSON BROS.

1912
ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

*March 21. SIDE, PROVINCE OF QUEBEC.

Public domain-Floatable or navigable rivers-Grant from the Crown
-Riparian owners-Title to bed of river-Erection of town-
ships-Description of areas included-Costs.

APPEAL from the judgment of the Court of King's
Bench, appeal side(1), reversing the judgment of the
Superior Court, District of Ottawa, which maintained
the plaintiffs' (appellants') action with costs.

The plaintiffs alleged that they were proprietors
of certain lots of land in the Townships of Low and
Denholm, in the County of Wright, -one lot being
bounded on the west side -and the other on the east side
by the Gatineau River and lying directly opposite to
each other. They contended that, as the River Gatineau
was not navigable nor floatable, but merely flotable
t biches perdues, they were, as riparian proprietors,
owners of the bed of the river between the lots in ques-
tion, each title carrying with it ownership ad medium
filum aquw. The lots were granted in fee simple by the
Crown in the years 1860 and 1891, respectively, and
the grants contained no special reservations in regard
to the bed of the river. At the locus in dispute the
course of the river is interrupted by "Paugan Falls,"
a natural water-power capable of development for com-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) Q.R. 21 K.B. 42.
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mercial purposes. The Township of Low was erected, 1912

by proclamation, in 1859, out of the wild lands of the MAcLAREN

Crown, and its eastern limit was bounded by the waters ATTORNEY-

of the river; in a similar manner the Township of Den- GENERAL OF
QUEBEC.

holm was erected, in 1860, with its western limit -

bounded by the waters of the river; the description of
the lots stated they were, respectively, situated within
Low and Denholm.

In 1899, the defendants, Hanson Brothers, pur-
chased from the Government of Quebec that part of
the bed of the river lying between the lots in question,
and received a Crown grant therefor. Upon the in-
stitution of the action against them, the Attorney-
General for Quebec intervened to protect the rights
of the defendants in virtue of the grant to them,
alleging that the river was navigable and floatable;
that its bed was a portion of the Crown domain, and
that it had never become the property of the plaintiffs.
It was also contended by the defendants that, as the
lots were described in the plaintiffs' title as bounded
by the river and situate within the area of the respec-
tive townships, no property in the bed passed to them
in any event.

The trial judge, in maintaining the plaintiffs' ac-
tion, held that the river was not a navigable river, and
that, by the ruling of the Supreme Court of Canada in
Tangway v. Canadian Electric Light Co. (1) it was also
non-floatable. As to the other point he held that a grant
giving a non-navigable and non-floatable river as the
boundary of the land sold could not be read as im-
plying a reservation of its bed or as excluding rights
in it from the grant. The Court of King's Bench re-

(1) 40 Can. S.C.R. 1.

657



SUPREME COURT OF CANADA. [VOL. XLVI.

1912 versed this judgment on both grounds, holding the
MACLAREN river to be floatable and that the plaintiffs' grant con-

ATTORNEY- veyed no title to the bed of the river.
GENERAL OF

QUEBEC. On appeal by the plaintiffs to the Supreme Court
- of Canada, after hearing counsel on behalf of both

parties, judgment was reserved, and, on a subsequent
day, the judges being equally divided in opinion, the
appeal stood dismissed without costs.

Appeal dismissed without costs.*

Aylen K.O. for the appellants.

R. C. Smith K.C. and Brooke K.C. for the respond-
ents.

*Leave to appeal to Privy Council was granted on 16th July, 191.
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INDEX
ACTION-Mining Act-Grant of mining
land-Reservation of pine timber-Right
of grantee to cut for special purposes-
Trespass - Cutting pine - Right of ac-
tion.] The "Ontario Mining Act," R.S.O.,
[1897] ch. 36 as amended by 62 Vict.
ch. 10, see. 10, provides in see. 39, sub-
sec. 1, that "the patents for all Crown
lands sold or granted as mining lands
shall contain a reservation of all pine
trees standing or being on the lands,
which pine trees shall continue to be the
property of Her Majesty, and any person
holding a license to cut timber or saw-
logs on such lands may at all times, dur-
ing the continuance of the license, enter
upon the lands and cut and remove such
trees and make all necessary roads for
that purpose." By the other provisions
of the section, the patentee may cut and
use pine required for necessary build-
ing, fencing and fuel and other mining
purposes and remove and dispose of
what is required to clear the land for
cultivation, but for any cut except for
such building, fencing and other mining
purposes he shall pay Crown dues.-
Held, Idington and Duff JJ. dissenting,
that a patentee and a lessee of mining
lands who had taken possession thereof,
but were not at the time of the trespass
complained of in actual physical posses-
sion, have, notwithstanding such reser-
vation, or exception, such possession of
the pine trees, or such an interest there-
in, as would entitle them to maintain
actions against a trespasser cutting and
removing them from the land. Glenwood
Lumber Co. V. Phillips ( [1904] A.C.
405) followed; Casselman v. Hersey (32
U.C.Q.B. 333) discussed.-In this case
the defendants cut and removed the pine
timber from plaintiffs' mining lands
without license from the Crown, but
claimed that they subsequently acquired
the Crown's title to it and should be re-
garded as licensees from the beginning.
-Held, Idington and Duff JJ. dissenting,
that assuming that the Crown could
after the trees had been cut and removed,
take away by its act the plaintiffs' vested
right of action the evidence shewed that
defendants were cutting on adjoining

Action-Continued.

Crown land as well as on plaintiffs' loca-
tions and did not clearly establish that
any title acquired by defendants in-
cluded what was cut on the latter.
(Leave to appeal to Privy Council was
granted, 25 July, 1912.) NATIONAL
TRUsT Co., LIMITED V. MILLER; SCHMIDT
V. MILLER . ...................... 45

2- Builders and contractors-Breach
of contract-Action for quantum meruit
-Rescission-Gross-action for damages
-Appropriate relief-Waiver. FAVREAU
ET AL. v. RocHoN ............... 647

3-Repair of municipal highway -
Statutory duty-"Unfenced trap" in side-
walk - Misfeasance - Negligence -
Notice-Knowledge-Liability of corpor-
ation-"Res ipsa loquitur" .......... 457

See MUNICIPAL CORPORATION 1.

4- Broker - Sale of land - Principal
and agent-Disclosing material informa-
tion - Secret profit - Vendor and pur-
chaser-Agent's right to sell or purchase
-Specific performance ............ 477

See BROKER 1.

5- Life insurance-Endowment policy
-Surrender - Cash value-Rescission-
Representation by agent-Inducement to
insure ........................... 606

See INSURANCE 1.

AGENCY.

See PRINCIPAL AND AGENT.

APPEAL-Findings of fact-Reversal by
Appellate Court.] Per Anglin J. -
Where error in the findings of the trial
judge can be demonstrated wholly by ar-
gument it is the duty of an appellate
court to review questions of fact even
where those findings have been against
fraud, and upon oral testimony. Coghlan
v. Cumberland ([1898] 1 Ch. 704); The
"Gairloch" ([1899] 2 Ir. R. 1); and
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Appeal-Continued.

Khoo Sit Hoh V. Lim Thean Tong
([1912] A.C. 323, followed. ANNABLE V.

COVENTRY ..... .................. 573

AND see TITLE TO LAND.

2- Leave to appeal-Municipal by-law
- High School district - Public import-
ance-Controversy.] IN RE HENDERSON
AND TOWNSHIP OF WEST NIssouRi.. 627

3-Matter in controversy-Company-
Purchase of directors' property-Secret
profit.] BENNETT v. HAVELOCK ELECTRIC
LIGHT Co. ...................... 640

4---Judgment on appeal-Equal divi-
sion in opinion-Costs.] MAcLAREN V.
ATTORNEY-GENERAL FOR QUEBEC.... 656

ASSIGNMENT-Assignments and prefer-
ences-Chattel mortgage-Hindering and
delaying creditors-Assignment of. book
debts-Surety.] The Ontario Seed Co.
owed a bank some $8,000 for which J.
was surety by bond and indorsement of
notes for all but $500. The bank also
held as further security an assignment of
the company's book debts. The company
gave to A., a brother of J., a chattel mort-
gage of all its personal property and
agreed to assign to him the book debts.
A. then gave to the company an amount
sufficient to pay the bank's claim, J.
having supplied him with funds for the
purpose, and the company gave its own
cheque to the bank with a direction to
assign the book debts to A., which was
done.-Held, that the evidence justified
the finding at the trial that the chattel
mortgage was given for the benefit of J.,
who was aware at the time it was given
that the company was insolvent, and
that it was void under the pro-
visions of the "Assignments and Pre-
ferences Act" and should be set aside.-
After the assignment of the book debts to
A. the company was allowed to go on col-
lecting them.-Held, that such assign-
ment was valid, but that the assignee
could not retain the value of what had
been collected out of the proceeds of the
property covered by the chattel mortgage.
-Judgment of the Court of Appeal (24
Ont. L.R. 503) reversed and that of the
Divisional Court (22 Ont. L.R. 577) re-
stored. STECHER LITHOGRAPHIC CO. V.
ONTARIO SEED CO................ 540

Assignment-Continued.

2- Construction of statute-"Creditors'
Relief Act," 9 Edw. VII. c. 48, s. 6, s.-s. 4
(Ont.) -Contesting creditors' lien-"As-
signments and Preferences Act," 10 Edw.
VII. c. 64 s. 14 (Ont.) ........... 119

See STATUTE 1.

AUCTION-Mortgage-Sale under power
- False bidding - Withdrawal of bid.]
KAISERHOF HOTEL CO. v. ZUBEa. . . 651

BANKING-Promissory note-Special in-
dorsement - Condition - Pledge -
Collateral security - Holder in due
course - Payment and satisfaction -
Liability on current account.] The
bank having refused further loans to a
trading company until its current lia-
bility to the bank was reduced, a note by
the company in favour of its directors
was specially indorsed to the bank by
them and handed to the company's mana-
ger, who had charge of its financial af-
fairs, with instructions -to have the note
discounted, but -without authority to
pledge it. Without informing the bank
olP his restricted power to deal with this
note, the manager deposited it with the
bank as collateral security for the com-
pany's current liability and, in considera-
tion of the deposit, obtained fresh ad-
vances from the bank by discounts of the
company's trade paper. At maturity of
the note the trade paper had been retired
and an overdraft on the company's ac-
count had been covered, but the general
indebtedness of the company for former
loans still subsisted. In a suit by the
directors for the return of the note the
bank counterclaimed for the amount
thereof.-Held, affirming the judgment
appealed from (21 Man. R. 1), that, so
far as the bank was aware, the company's
manager had ostensible authority to
pledge the note as collateral security for
the general indebtedness of the company
on its current account, that re-payment
of the fresh advances by retirement of the
trade paper so discounted was not satis-
faction of the debt for which the note
was pledged, and that the bank was en-
titled to enforce payment of the note as
holder in due course for valuable consid-
eration within the meaning of the "Bills
of Exchange Act," and to recover thereon
the amount of the company's general in-
debtedness remaining unsatisfied. Cox v.
CANADIAN BANK OF COMMERCE- .... 564

660 INDEX.
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BILLS AND NOTES-Banking-Promis-
sory note-Special indorsement-Condi-
tion - Pledge - Collateral security -
Holder in due course-Payment and satis-
faction-Liability on current account.]
The bank having refused further loans to
a trading company until its current lia-
bility to the bank was reduced, a note by
the company in favour of its directors
was specially indorsed to the bank by
them and handed to the company's mana-
ger, who had charge of its financial af-
fairs, with instructions to have the note
discounted, but without authority to
pledge it. Without informing the bank
of his restricted power to deal with this
note, the manager deposited it with the
bank as collateral security for the com-
pany's current liability and, in considera-
tion of the deposit, obtained fresh ad-
vances from the bank by discounts of the
company's trade paper. At maturity of
the note the trade paper had been retired
and an overdraft on the company's ac-
count had been covered, but the general
indebtedness of the company for former
loans still subsisted. In a suit by the
directors for the return of the note the
bank counterelaimed for the amount
thereof. - Held, affirming the judgment
appealed from (21 Man. R. 1), that so
far as the bank was aware, the company's
manager had ostensible authority to
pledge the note as collateral security for
the general indebtedness of the company
on its current account, that re-payment
of the fresh advances by retirement of
the trade paper so discounted was not
satisfaction of the debt for which the
note was pledged, and that the bank was
entitled to enforce payment of the note
as holder in due course for valuable
consideration within the meaning of the
"Bills of Exchange Act," and to recover
thereon the amount of the company's
general indebtedness remaining unsatis-
fied. Cox v. CANADIAN BANK OF COM-
MERCE ......................... 564

BROKER-Sale of land-Principal and
agent-Disclosing material information-
Secret profit - Vendor and purchaser -
Agent's right to sell or purchase-Specific
performance.] A broker being informed
by the owners that they would sell cer-
tain lands entered a description of the
property in his list of lands for sale
through his agency. The lands being still
unsold about three months. later, the

Broker-Continued.

broker, in consideration of a payment of
$50, obtained an exclusive option from
the owners for the sale or purchase by
himself, within 30 days, of the lands at a
price named, which was to include his
commission in the event of his effecting
a sale, but without disclosing informa-
tion of which he was then possessed that
there was a probability of the lands sell-
ing within a short time at an increased
price. Within a few days after the date
of the option he effected a sale, in his
own name, of the lands for double the
price named therein, notified the owners
that he exercised his option to purchase
and demanded a conveyance. In an ac-
tion for specific performance, brought by
the broker on refusal of such conveyance,
Held, per Fitzpatrick C.J.-That by the
terms of the written agreement the
broker became an agent for the sale of
the lands with the option of purchasing
them for himself; that he could not be-
come purchaser until he had divested
himself of his character as agent; that
lie was, as agent, bound to disclose to his
principals the knowledge he had acquired
respecting the improved prospects of a
sale at enhanced value, and his exercise
of the option to purchase did not relieve
him of this obligation. He was, there-
fore, not entitled to a decree for specific
performance. - Per Davies, Idington,
Anglin and Brodeur JJ.-That the broker
was an agent for the sale of the lands at
the time he procured the option and, hav-
ing failed in his duty to disclose to his
principals all material information he
had as to the probability of the lands
selling at a higher price than that men-
tioned, specific performance of the agree-
ment to sell to him should be refused.-
The judgment appealed from (16 B.C.
Rep. 308) was reversed BENTLEY V.
NASMITI ........................ 477

BUILDERS AND CONTRACTORS -
Breach of contract-Action for quantum
mersit - Rescission - Cross-action for
damages-Appropriate relief-Waiver.]
FAVREAU ET AL. v. RocHoN ........ 647

BY-LAW-Leave to appeal- Municipal
by-law-High School district-Public im-
portance.] IN RE HENDERSON AND TowN-
SHIP OF WEST NISSOURI .......... .627
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CASES-Attorney-General for Ontario v.
Hamilton Street Ry. Co. ( (1903) A.C.
524) followed .................... 502

See 'CONSTITUTIONAL LAW 2.

2- Attorney-General of Quebec v. Mac-
laren (Q.R. 21 K.B. 42) stood affirmed
on equal division ................. 656

See RIVERS AND STREAMS.

3-Bennett v. Havelock Electric Light
Co. (25 Ont. L.R. 200) affirmed... 640

See COMPANY 2.

4-Brulott V. Grand Trunk Pacific Ry.
Go. (24 Ont. L.R. 154) affirmed.. .. 629

See NEGLIGENCE 3.

5-Canadian Gas, Power and Launches
v. Orr Bros. (23 Ont. L.R. 616) affirmed.

....................... 636

See EVIDENCE 3.

6-Casselman v. Hersey (32 U.'C.Q.B.
333) discussed .................... 45

See MINING LAWS 1.

7-Coghlan V. Ow-mberland ( (1898) 1
Ch. 704) followed ............... 573

See TITLE TO LAND 1.

8- Coventry v. Annable (1 West. W.R.
148) affirmed .................... 573

See TITLE TO LAND 1.

9-Cox v. Canadian Bank of Com-
meece (21 Man. R. 1) affirmed .... 564

See BANKING.

10-Cumniings v. City of Vancouver
(1 West. W.R. 31; 19 W.L.R. 322)
affirmed ........................ 457

See EVIDENCE 1.

11- Dominion Bridge Co. v. Jodoin
(Q.R. 39 S.C.) affirmed ............ 624

See EMPLOYER AND EMPLOYEE.

12-Dominion Linen Co. v. Langley
(19 Ont. W.R. 648) affirmed ...... 633

See CONTRACT 2.

Cases-Continued.

13-Favreau v. Rochon (Q.R. 21 K.B.
61) affirmed ..................... 647

See CONTRACT 4.

14-"Gairloch," The ((1899) 2 Ir. R.
1) followed ...................... 57a

See TITLE To LAND 1.

15-Glenwood Lumber Co. v. Phil-
lips ((1904) a.C. 405) followed .. 4S

See MINING LAWS 1.

16-Gowganda Queen Mines v. Boeckh
(24 Ont. L.R. 293) affirmed....... 645

See JURY 2.

17- Henderson Rolling Bearings Ltd.,
Re (24 Ont. L.R. 356) affirmed.... 119

See STATUTE 1.

18- Henderson and Township of West
Nissouri, Re (24 Ont. L.R. 517) af-
firm ed .......................... 627

See BY-LAW.

19- Hill v. Winnipeg Electric Ry. Co.
(21 Man. R. 442) affirmed ........ 654

See NEGLIGENCE 5.

20--Johnston v. Desaulniers (20 Man.
R. 64, 431) affirmed............... 620

See CONVERSION 1.

21- Kaiserhof Hotel Co. v. Zuber (25
Ont. L.R. 194) affirmed ........... .651

See MORTGAGE 1.

22-Khoo Sit Hoh V. Lim Thean Tong
((1912) A.C. 323) followed....... 573

See TITLE To LAND 1.

23-Knight v. Cushing (1 D.L.R. 331;
1 West. W.R. 563) reversed ........ 555

See VENDOR AND PURCHASER 2.

24-McClelland v. Manchester Corpor-
ation ( (1912) 1 K.B. 118) referred
to ................................ 457

See MUNICIPAL CORPORATION.
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Cases-Continued.

25- Mersey Docks and Harbour Trus-
tees v. Gibbs (L.R. 1 H.L. 93) applied

........ 457

See MUNICIPAL CORPORATION.

26- 3organ v. Avenue Realty Co. (Q.
R. 20 K.B. 524) reversed ......... .589

See SERVITUDE.

27-Morton v. Anglo-American Fire
Ins. Co. (19 Ont. W.R. 870) affirmed 653

See EVIDENCE 5.

28-Yasmith v. Bentley (16 B.C. Rep.
308) reversed ................... .477

See BROKER.

29-Ouinet v. Bazin (Q.R. 20 K.B.
416) reversed.................... 502

See CONSTITUTIONAL LAw 2.

30- Poirier v. The King (13 Ex. C.R.
321) affirmed .................... 638

See CONTRACT 3.

31-Rispin, Re (25 Ont. L.R. 633)
affirmed .......... .............. 649

See WILL 2.

32-Rowlands v. Langley (16 B.C. Rep.
72) affirmed ........ ............ 626

See PRINCIPAL AND AGENT 4.

33-Sawyer & Massey Co. v. Bennett
(2 Sask. L.R. 516) affirmed....... 622

See FRAUD 2.

34- Shato v. Mutual Life Ins. Co. (23
Ont. L.R. 559) affirmed .......... 606

See INSURANCE 1.

35-Shearer v. Forman (Q.R. 40 S.C.
139) affirmed . ................... 492

See WILL 1.

36-Shragge v. Weidman (20 MIan. R.
178) reversed ..................... 1

See CONTRACT 1.

Cases-Continued.

37-iven v. Temiskaming Mining Co.
(25 Ont. L.R. 524) affirmed ........ 643

See MASTER AND SERVANT.

38-Stecher Lithographic Co. v. On-
tario Seed Co. (24 Ont. L.R. 503) re-
versed; (22 Ont. L.R. 577) restored. 540

See ASSIGNMENT 1.

39- Toronto Construction Co. v. Strati
(19 Ont. W.R. 88) affirmed ........ 631

See EVIDENCE 4.

40- Vancouver, City of, v. McPhalen
(45 Can. S.'C.R. 194) referred to... 457

See MNIUNICIPAL CORPORATION.

41- Warren, Gzowski & Co. v. Forst &
Co. (24 Ont. L.R. 292) affirmed.. .. 642

See EVIDENCE 6.

CHATTEL MORTGAGE - Assignments
and preferences - Hindering and delay-
ing creditors-Assignment of book debts
-Surety.] The Ontario Seed Co. owed
a bank some $8,000 for which J. was
surety by bond and indorsement of notes
for all but $500. The bank also held as
further security an assignment of the
company's book debts. The company gave
to A., a brother of J., a chattel mort-
gage of all its personal property and
agreed to assign to him the book debts.
A. then gave to the company an amount
sufficient to pay the bank's claim, J.
having supplied him with funds for the
purpose, and the company gave its own
cheque to the bank with a direction to
assign the book debts to A., which was
done.-Held, that the evidence justified
the finding at the trial that the chattel
mortgage was given for the benefit of
J., who was aware at the time it was
given that the company was insolvent,
and that it was void under the provi-
sions of the "Assignments and Prefer-
enees Act" and should be set aside.-
After the assignment of the book debts
to A. the company was allowed to go on
collecting them.-Held, that such assign-
ment was valid, but that the assignee
could not retain the value of what had
been collected out of the proceeds of the
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Chattel Mortgage-Continued.

property covered by the chattel mort-
gage.-Judgment of the Court of Ap-
peal (24 Ont. L.R. 503) reversed and
that of the Divisional Court (22 Ont.
L.R. 577) restored. STECHER LITHO-
GRAPHIC 'Co. v. ONTARIO SEED Co. 540

CIVIL CODE-Arts. 127 et seq. (Marri-
age) ............................ 132

See CONSTrrUTIONAL LAW 1.

2-Arts. 510 et seq. (Division Walls)
... . ... .. . .. . .. . . .. .. . . .. . . .. . .. . 5 89

See SERVITUDE.

CIVIL CODE OF PROCEDURE - Arts.
392-409 (Experts, etc.) .......... 603

See EXPERTISE.

COMPANY-Insolvent company-Sale of
assets by liquidator-Sale "free from in-
ouabrances"-Conversion - Breach of
contract.] DoMINION LINEN CO. V.
LANGLEY ....................... 633

2-Purchase of director's property --
Secret profit.] BENNETT V. 11AVELOCK
ELECTRIC LIGHT 'CO . .............. 640

3-Subscription for shares-Misrepre-
sentation - Action for calls - Charge
to jury-Misdirection - Objection -
Pleading.] BOECKH v. GOWGANDA QUEEN
MINES ....... .................... 645

CONDITION - Vendor and purchaser -
Sale of mortgaged lands - Agreement
- Condition precedent - Cash payment
- Default - Objection to title - Re-
pudiation - Specific performance.] An
agreement for the sale of land provided
that the purchase-money was to be paid
by instalments "$10,000 cash on the
-igning of this agreement, the receipt
of which is hereby acknowledged," the
remaining instalments to be paid in
one, two and four years, with interest
friim the date of the agreement, and
there was a proviso making time of the
essence of the contract and, on default
in performance of conditions and pay-
ment of instalments, for the cancella-
tion of the agreement by the vendors on
giving written notice to the purchaser.
The land in question formed part of a

Condition-Continued.

larger area and there was an undis-
charged mortgage upon the whole pro-
perty of which both parties had know-
ledge at the time of the agreement. The
cash payment was not made, the pur-
chaser refusing to pay this amount un-
til the mortgage was severed and ap-
portioned so that the land mentioned in
the agreement should bear only a deter-
minate share thereof, and the agreement
amended to this effect. The vendors
then withdrew from the agreement by a
letter addressed to the purchaser's soli-
citor. In an action against the vendors
for specific performance, Held, per
Davies, and Anglin, JJ.-The execution
of the agreement constituting the rela-
tionship of vendors and purchaser was
the consideration for the cash payment
then to be made and, in default of such
payment, the obligation to sell and con-
vey the lands with a good title did not
become binding upon the vendors.-Per
Duff, and Brodeur, JJ.-Payment of the
ten thousand dollars in cash was a con-
dition precedent to the constitution of
any obligation by the vendors to sell or
convey the lands and, consequently, to
shew good title.-Per Idington, J.-In
the circumstances the purchaser's re-
fusal to make the cash payment was a
repudiation of the agreement which de-
prived him of the right to a decree for
specific performance. - Judgment ap-
pealed from (1 D.L.R. 331; 1 West.
W.R. 561) reversed. (Leave to appeal
to Privy Council was refused, 9th Dec.,
1912). CUSHING v. KNIGHT ....... 555

2-Promissory note-Special indorse-
ment-Banking - "Bills of Exchange
Act"-Pledge - Collateral security -
Holder in due course - Payment and
satisfaction - Liability on current ac-
count ........................... 564

See BANKING.

CONSPIRACY-Contract-Public policy
- Restraint of trade - Combination-
Conspiracy - Construction of statute
-"Criminal Code," s. 498 - Words and
phrases, "unduly" preventing competi-
tion, etc.......................... 1

See CONTRACT 1.
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CONSTITUTIONAL LAW - "Marriage
and divorce" - "Solemnization of mar-
riage" - Jurisdiction of Parliament -
Jurisdiction of legislature - Federal
validating Act - Religious belief-Can-
onical decrees - Civil rights - "B.N.
A. Act" (1867), ss. 91 and 92-Arts.
127 et seq. 0.0.] The parliament of
Canada has no authority to enact a bill
in the following form:-1. The "Mar-
riage Act," chapter 105 of the Revised
Statutes, 1906, is amended by adding
thereto the following section: - "3.
Every ceremony or form of marriage
heretofore or hereafter performed by any
person authorized to perform any cere-
mony of marriage by the laws of the
place where it is performed, and duly
performed according to such laws, shall
everywhere within Canada be deemed to
be a vali<d marriage, notwithstanding
any differences in the religious faith of
the persons so married and without re-
gard to the religion of the person per-
forming the ceremony.-"2. The rights
and duties, as married people, of the re-
spective persons married as aforesaid,
and of the children of such marriage,
shall be absolute and complete, and no
law or canonical decree or custom of or
in any province of Canada shall have
any force or effect to invalidate or qual-
ify any such marriage or any of the
rights of the said persons or their child-
ren in any manner whatsoever." (Af-
firmed by Privy Council. 29th July, 1912.)
-Per Idington J.-The retrospective
part would be good as part of a scheme
for concurrent legislation by Parliament
and legislatures confirming past mar-
riages which, probably, neither effective-
ly can do. The prospective part, so far
as possible to make it an effective pro-
hibition of religious tests, may be good,
but doubtful, and the probable purpose
can be reached by a better bill.-Per
Davies, Idington and Duff JJ.-The law
of the Province of Quebec does not ren-
der null and void, unless contracted be-
fore a Roman Catholic priest, a mAr-
riage in such province between two
Roman Catholics that would otherwise
be binding. Anglin J. contra. Fitzpat-
rick C.J. expressing no opinion.-The
law of Quebec does not render void, un-
less contracted before a Roman Catholic
priest, a marriage otherwise valid where
one party only is a Roman Catholic.-
The Parliament of Canada has no auth-
ority to enact that a marriage between

Constitutional Law-Continued.

Roman Catholics, or a "mixed mar-
riage," not contracted before a Roman
Catholic priest and whether heretofore or
ncreafter solemnized shall be valid and
binding. (Affirmed by Privy Council,
29th, July, 1912.)-Per Idington J.-Par-
liament has power to declare valid such
a marriage heretofore solemnized to be
concurred in by the legislature of the
province concerned, and the like power
as to a marriage hereafter to be solem-
nized if and when the province fails to
provide adequate means of solemniza-
tion. (See [1912] A.C. 880.) IN RE
-MARRIAGE LAWS ................. 182

2-Construction of statute - Qusbec
"Sunday Act" - 7 Edw, VII. c. 42,
amended by 9 Edw. VII. c. 51-Prohibi-
tion of theatrical performances-Local,
municipal and police regulations-Crim-
inal law - Legislative jurisdiction -
Validation by federal legislation -
"Lord's Day Act," R.S.C. 1906, c. 153.1
In the "Act respecting the observance of
Sunday," 7 Edw. VII. ch. 42 (Que.),
as amended by 9 Edw. VII. ch. 51 (Que.)
the provisions prohibiting theatrical per-
formances on Sunday are not of the
character of local, municipal, or police
regulations. On the proper construction
of the legislation, treated as a whole,
they purport to create offences against
criminal law and, consequently, are not
within the legislative competence of a
provisional legislature under the "Brit-
ish North America Act, 1867." The At-
torney-General v. The Hamilton Street
Railway Co. ([1903] A.C. 524) followed.
The legislation in question derives no
validity from the provisions of the
"Lord's Day Act," R.S.C. 1906, c. 153.
Judgment appealed from (Q.R. 20 K.B.
416) reversed, Idington and Brodeur J.7.
dissenting.-Per Idington J., dissenting.
-The provisions of section 2 of the
statute 7 Edw. VII. ch. 42 (Que.), are
severable from one another as well as
from the other provisions of the statute,
and, consequently, although other pro-
visions may be ultra vires, the prohibi-
tion in respect of theatrical perform-
ances on Sunday is a police regulation
which is within the competence of the
provincial legislature.-Per Brodeur J.,
dissenting.-The legislation in question
deals merely with local matters affect-
ing police regulations and civil rights
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Constitutional Law-Continued.

within the province and, consequently,
is intra vires of the Legislature of Que-
bec. OUIMET v. BAZIN ............. 502

CONTRACT-Public policy-Restraint of
trade - Comnbinaton - Conspiracy -
Construction of statute - "Oriminal
Code," s. 498 - Words and phrases -
"Unduly" preventing competition, etc.-
Monopoly.] A contract between dealers
fixing prices to be paid by them for
specified articles or commodities which
may be the subject of trade and com-
merce with the object of restricting
competition and establishing a monopoly
therein, constitutes an agreement un-
duly to prevent or lessen competition
within the meaning of section 498 of
the Criminal Code, R.S.C. 1906, ch. 146,
and is not enforceable between the par-
ties. Judgment appealed from (20 Man.
R. 178) reversed, Davies J., dissenting.
-Per Davies J. dissenting.-As the ag-
reement was not, in the circumstances,
void at common law as being unreason-
ably in restraint of trade it did not
violate the statute. WEIDMAN U.
SHRAGGE ......................... I

2-Insolvent company - Sale of as-
sets by liquidator - Sale "free from in-
cumbrances" - Conversion - Breachof
contract.] DoMINION LINEN 'CO. V.
LANGLEY ........................ 633

3-Sale of hay - Rejection - Con-
version - Damages - Counterclaim -
-Evidence.] POIRIER v. THE KING. 638

4-Builders and contractors-Breach
of contract-Action for quantum meruit
- Rescission - Cross-action for darn-
ages - Appropriate relief - Waiver.]
FAVREAU ET AL. v. ROCHON ........ 647

5-Lease - Covenant to pay for im-
provements - Foundations ........ 101

See LEASE 1.

6-Vendor and purchaser - Sale of
mortgaged lands-Condition precedent.-
Cash payment - Default - Objection
to title - Repudiation - Specific per-
form ance ....................... 555

See VENDOR AND PURCHASER 2.

Contract-Continued.

7-Life insurance - Endowment pol-
icy - Surrender - Cash value - Ac-
tzon for rescission - Representation by
agent - Inducement to insure .... 606

See INSURANCE 1.

CONVERSION-Gift - Money received-
Pleading - Evidence - Presumption-
Proceeds of prostitution - Lien.]
JOHNSON v. DESAULNIERS .......... 620

2-Insolvent company - Sale of as-
sets by liquidator - Sale "free from in-
oumbrances" - Breach of contract.]
DOMINION LINEN Co. v. LANGLEY. . 633

3-Contract - Sale of hay - Re-
jection - Damages - Counterclaim-
Evidence.] POIRIER v. THE KING... 638

COSTS-Will-Trust for benefit of son-
Discretion of executor - Death of benc-
ficiary - Funds not disposed of.] In re
RIsPIN, CANADA TRUST 'CO. v. DAVIS 649

2-.Judgment on appeal - Equal
division in opinion - Costs.] MACLAREN
v. ATTORNEY-GENERAL FOR QUEBEC.. 656

"CREDITORS' RELIEF ACT"-Construc-
tion of statute, 9 Edto. VII. c. 48, s. 6,
s-s. 4 (Ont.) -Contesting creditor's lien
-"Assignments and Preferences Act,"
10 Edw. VII. c. 64, s. 14 (Ont.) ... 119

See STATUTE 1.

CRIMINAL LAW - Construction of sta-
tute - Quebec "Sunday Act"-Prohibi-
tion of theatrical performances-Local,
municipal and police regulations-Legis-
lative jurisdiction - Validation by fed-
eral legis!ation - Lord's Day Act" 502

See CONSTITUTIONAL LAW 2.

CROWN-Contract-Sale of hay-Rejec-
tion - Conversion - Damages--Coun-
terclaim - Evidence.] POIRIER v. THE
K ING ........................... 638

CROWN LANDS-Title to land - Rivers
and streams - Navigable or floatable
toaters - Grown grant - Riparian
rights - Title to bed of river - Erec-
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Crown ianas-Continued.

tion of townships - Description of area
included - Costs.] MACLAREN v. AT-
TORNEY-GENERAL FOR QUEBEC ...... 656

2- Grant of mining lands-Reservation
-Pine trees-Ontario Mining Act. . 45

See MINING LAWS 1.

DAMAGES-Contract-Sale of hay-Re-
jection - Conversion - Counterclaim-
Evidence.] POIRIER v. THE KING.. 638

EDUCATION-Leave to appeal-Munici-
pal by-law - High School district -
Public importance.] In re HENDERSON
AND TOWNSHIP OF WEST NISSOuRI.. 627

EMPLOYER AND EMPLOYEE - Negli-
gence - Injury to workman - Liabil-
ity of employer-Common fault.] Domt-
INION BRIDGE CO. V. JOIDOIN....... .624

EVIDENCE-Municipal corporation-Re-
pair of highways - Statutory duty -
"Unfenced trap" in sidewalk - Misfeas-
ance - Actionable negligence - Notice
- Knowledge - Personal injuries --
Liability of corporation - Findings of
jwry - "Res ipsa loquitur."] Where a
municipal corporation is liable for dam-
ages sustained by reason of negligent
nonfeasance of the statutory duty im-
posed upon it to maintain its highways
in good repair, the questions of notice
or knowledge of the defects do not arise.
There is a presumption, in such cases,
against the municipal corporation and
upon it lies the onus of adducing posi-
tive evidence in rebuttal; it is not sufli-
cient to shew that the existence of the
defects were not known by the corpora-
tion officials. Mersey Docks and IHar-
bour Trustees v. Gibbs (L.R. 1 H.L. 93)
applied; City of Vancouver v. McPhalen
(45 Can. S.C.R. 194) and McClelland v.
Manchester Corporation ( (1912) 1 K.B.
118) referred to. Davies and Anglin
JJ., contra.-An unprotected opening in
the sidewalk of one of the principal
streets of the city, having the appear-
ance of bring recently made for some
purposes in connection with the laying
of gas-pipes, was permitted to remain
without proper repair during most of
the day, and, at about four o'clock in
the afternoon, the plaintiff's injuries
were sustained by stepping into the hole

Evidence- Continued.

while making use of the sidewalk.-
Held, affirming the judgment appealed
from (1 West. Weekly Rep. 31; 19 W.
L.R. 322), Davies and Anglin JJ. dis-
senting, that evidence of these facts
made out a proper case for submission
to the jury, and upon which they could
return findiugs of breach of statutory
duty and misfeasance on the part of the
municipal corporation. CITY OF VAN-
couvrR V. CUMMINGs ............. 457

2-Gift - Money received - Plead-
ing - Presumption - Proceeds of pro-
stitution - Conversion - Lien.] JoHN-
STON v. DESAULNIERS ............ .620

3-Yegligence - Explosion of dyna-
mite - Inferences.] TORONTO CONSTRUC-
TION Co. v. STRATI ................ 631

4-Sale of goods - Express or im-
plied warranty.] CANADIAN GAS POWER
AND LAUNCHES v. ORR BROTHERS... 636

5-Contract - Sale of hay - Rejec-
tion - Conversion - Damages - Coun-
terolaim.] POIRIER v. THE KING.... 638

6-Telephone conversation - Corro-
boration.] WARREN, GZOWSKI & CO. V.
FORST & Co. .................... 642

7 Fire insurance - Change of risk
-Evidence - Use of gasoline.] ANGLO-
AMERICAN FIRE INS. CO. v. MORTON. 653

EXPERTISE-Practice and procedure-
Expertise - Appointment of single ex-
pert - Submission of irrelevant ques-
tions-Arts. 392-409 C.P.Q.] CIE. PONT-
BRIAND V. CIE. DE NAVIGATION CHATEAU-
GUAY ET BEAUHARNOIS .......... .603

FRAUD-"Land Titles Act"-Cancella-
ton of certificate of title .......... 573

See TITLE TO LAND 1.

2-Vendor and purchaser - Sale of
land - Condition - Approval of as-
signments - Equitable estate or inter-
est - Priority between transferees -
Principal and agent - Fraudulent and
criminal practices - Notice of previous
transfer - Implied knowledge.] M.Ac-
LEOD c. SAWYER & MASSEY Co...... 622

INDEX. 667
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GIFT-Money received - Pleading-Evi-
dence - Presumption - Proceeds of
prostitution - Conversion - Lien.]
JOHNSTON v. DESAULNIERS........... 620

HIGHWAYS - Municipal corporation -
Repair of highways - Statutory duty-
"Unfenced trap" in sidewalk - Misfeas-
ance - Actionabe negligence - Notice
- Knowledge - Personal injuries -
Liability of corporation - Evidence-
Findings of jury-"Res ipsa loquitur."

...................... 457

See MUNICIPAL CORPORATION 1.

INSOLVENCY-Insolvent company-Sale
of assets by liquidator - Sale "free
from incumbrances" - Conversion -
Breach of contract.] DosM oN LINEN
Co. v. LANGLEY .................. 633

INSURANCE-Life insurance - Endow-
ment policy - Surrender - Cash value
- Action for rescission - Representa-
tion by agent-Inducement to insure.]
The life of S. was insured by a twenty
year endowment policy which provided
that at the end of the term he could
exercise one of three options including
that of surrender of the policy on re-
ceipt of a sum to be ascertained in a
specified manner. About ten months he-
fore the policy expired he wrote to the
company asking for the amount pay-
able on surrender which was promptly
furnished, and more than a year later
he brought action for a larger cash pay-
ment and in the alternative for rescis-
sion of the contract for insurance and
return of the premium.paid with inter-
est alleging that when he applied for
the insurance he was informed by the
agent of the company that the cash
value o( the policies surrendered would
be the larger amount claimed. The trial
Judge directed rescission and return of
the premiums as prayed. This judgment
was reversed by the Court of Appeal-
Held, aflirming the judgment of the
Court of Appeal (23 Ont. L.R. 559)
thi.t as S. did not swear nor the evid-
ence he adduced establish that he was
induced to enter into the contract by
the representations of the agent as to
the sum payable on surrender, and it
might fairly be inferred that had he
been gi ven the true figures he would
still have taken the policy, his action

Insurance-Continued.

must fail. SHAIW V. MUTUAL LIFE INS.
Co. ............................. 606

2- Fire insurance - Change of risk-
Evidence - Use of gasoline.] ANGLO-
AMERICAN FIRE INS. CO. V. MORTON. 653

JURISDICTION-Construction of statute
- Quebec "Sunday Act" - Prohibition
of theatrical performances-Local, muni-
cipal and police regulations-Oriminal
law - - Legislative jurisdiction - Vali-
dation by federal legislatiom-"Lord's
Day Act"-........................ 502

See CONSTITUTIONAL LAW 2.

JURY - Negligence - Railway - Find-
ings of jury - Volens - Pleading.]
GRAND TRUNK RY. Co. v. BRULOTT. . 629

2- Company-Subscription for shares
- Misrepresentation - Action for calls
- Charge to jury - Misdirection-Ob-
jection - Pleading.] BOECKH v. Gow-
GANDA QUEEN MINES ................. 645

3-Municipal corporation - Repair of
highways - Statutory duty - "Un-
fenced trap" in sidewalk-Misfeasance
-Actionable negligence - Notice -
Know ledge - Personal injuries - Lia-
bility of corporation-Evidence - Find-
ings of jury-"Res ipsa loquitur". . 457

See EVIDENCE 1.

LEASE-Covenant to pay for improve-
ments - Buildings and erections-Foun-
dation - Piling and filling in - Inten-
tion of lessee.] The city of St. John
leased certain mud flats, the lease con-
taining a. covenant that if the lessoes
should "put up any buildings and erec-
tions for manufacturing purposes" there-
on the same, at the expiration of the
term, should be appraised in the manner
provided and the city should have the
option of paying the appraised value or
renewing the lease. On expiration of a
term the city elected to pay.-Held, that
the lessees were entitled to be paid the
value of piling and filling-in on said lots
to form a foundation for buildings orce-
ted-and in existence at the expiration of
the lease, but not for such piling and
filling-in at a place where no buildings
existed, but upon which buildings were
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Lease-Continued.

intended to be erected for manufactur-
ing purposes. CITY OF ST. JOHN V. Gon-
DON ............................. 101

LEGAL MAXIMS - "Res ipsa loquitur"
................................. 457

See EVIDENCE 1.

LEGACY.

See WILL.

LEGISLATION.

See CONSTITUTIONAL LAW.

LICENSES.

See TIMBER LICENSE.

LIEN-Gift-Money received - Pleading
- Evidence - Presumption - Proceeds
of prostitution - Conversion.] JoiiN-
STON v. DESAULNIERS ............... 620

2-Construction of statute - "Credi-
tors' Relief Act," 9 Edw. VII. c. 48, s.
6, s-s. 4 (Ont.)-Contesting creditor's
lien - "Assignments and Preferences
Act," 10 Edw. VII. c. 64, s. 14 (Ont.)
. . .. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . 1 19

See STATUTE 1.

MANDATE.

See PRINCIPAL AND AGENT.

MARRIAGE LAWS-Constitutional law
- "Marriage and divorce" - "Solemni-
zation of marriage" - Jurisdiction -f
Parliament - Jurisdiction of legislature
- Federal validating Act - Religious
belief - Canonical decrees-Civil rights
-"B.N.A. Act" (1867), ss. 91 and 92-
Arts. 127 et seq. C.C.] The Parliament
of Canada has no authority to enact a
bill in the following form:-1. The
"Marriage Act," chapter 105 of the Re-
vised Statutes, 1906, is amended by add-
ing thereto the following section:-"3.
Every ceremony or form of marriage
heretofore or hereafter performed by
any person authorized to perform any
ceremony of marriage by the laws of the
place where it is performed, and duly
performed according to such laws, shall
everywhere within Canada be deemed to

44

Marriage Laws-Continued.

be a valid marriage, notwithstanding
any differences in the religious faith of
the persons so married and without re-
gard to the religion of the person per-
forming the ceremony.-(2) The rights
and duties, as married people, of the re-
spective persons married as aforesaid,
and of the children of such marriage,
shall be absolute and complete, and no
law or canonical decree or custom of or in
any province of Canada shall have any
force or effect to invalidate or qualify
any such marriage or any of the rights
of the said persons or their children in
any manner whatsoever." (Affirmed by
Privy Council, 29th July, 1912.)-Per
Idington J.-The retrospective pai t
would be good as part of a scheme for
concurrent legislation by Parliament and
legislatures confirming past marriages
which, probably, neither effectively can
do. The prospective part, as far as pos-
sible to make it an effective prohibition
of religious tests, may be good, but
doubtful, and the probable purpose can
be reached by a better bill.-Per Davies,
Idington and Duff JJ.-The law of the
Province of Quebec does not render null
and void, unless contracted before a
Roman Catholic priest, a marriage in
such province between two Roman Cath-
olics that would otherwise be binding.
Anglin J. contra. Fitzpatrick C.J. ex-
pressing no opinion.-The law of Quebec
does not render void, unless contracted
before a Roman Catholic priest, a mar-
riage otherwise valid where one party
only is a Roman Catholic.-The Par-
liament of Canada has no authority to
enact that a marriage between Roman
Catholics, or a "mixed marriage," not
contracted before a Roman Catholic
priest and whether heretofore or here-
after solemnized shall be valid and bind-
ing. (Affirmed by Privy Council, 99
July, 1912.)-Per Idington J.-Parlia-
ment has power to declare valid such a
marriage heretofore solemnized to be
concurred in by the legislature of the
province concerned, and the like pow'er
as to a marriage hereafter to be solen-
nized if and when the province fails to
provide adequate means of solemniza-
tion. (Sec [1912] A.C. 880.) IN RE
MARRIAGE LAws .................. 132

MASTER AND SERVANT-Negligence-
Accident in mine - Fall of rock - Cov-
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Master and Servant-Continued.

ering of shaft - Fellow-servant.] TEM-
ISKAMING MINING CO. v. SIVEN.... 843

MINING LAWS-Mining Act-Grant of
mining land-Rescission of pine timber
- Right of grantee to cut for special
purposes - Trespass - Cutting pine-
Rigat of action.] The Ontario Mining
Act, R.S.O., [1897] ch. 36, as amended
by 62 Vict. ch. 10, sec. 10, provides in
see. 39, sub-sec. 1, that "the patents for
all Crown lands sold or granted as min-
ing lands shall contain a reservation of
all pine trees standing or being on the
lands, which pine trees shall continue
to be the property of Her Majesty, and
any person holding a license to cut tim-
ber or saw logs on such lands may at
all times, during the continuance of
the license, enter upon the lands and cut
and remove such trees and make all
necessary roads for that purpose." By
the other provisions of the section, ihe
patentee may cut and use pine required
for necessary building, fencing, and fuel
and other mining purposes and remive
and dispose of what is required to clear
the land for cultivation, but for any cut
except for such building, fencing and
other mining purposes he shall pay
Crown dues.-Held, Idington and Duff
JJ. dissenting, that a patentee and' a
lessee of mining lands who had taken
possession thereof, but were not at the
time of the trespass complained of in
actual physical possession, have, not-
withstanding such reservation, or ex-
ception, such possession of the nine
trees, or such an interest therein, as
would entitle them to maintain actions
against a trespasser cutting and remov-
ing them from the land. Glenwood Lum-
ber Co. v. Phillips ([1904] A.C. 405)
followed; Casselman v. Hersey (32 U.C..
Q.B. 333) discussed.-In this case the
defendants cut and removed the pine
timber from plaintiffs' mining lands
without license from the Crown, but
claimed that they subsequently acquired
the Crown's title to it and should be re-
garded as licensees from the beginning.
-Held, Idington and Duff JJ. dissent-
ing, that assuming that the Crown
could, after the trees had been cut and
removed, take away by its act the plain-
tiffs' vested right of action the evidence
shewed that defendants were cutting on
adjoining Crown land as well as on

Mining Laws-Continued.

plaintiffs' locations and did not clearly
establish that any title acquired by 'le-
fendants included what was cut on the
latter. (Leave to appeal to Privy Council
was granted, 25th July, 1912.) NATIONAL
TausT Co., LIMITED V. MILLER; SCHMIDT
v. MILLER ........... ........... 45.

2-Negligence - Accident in mine-
Fall of rock - Covering of shaft-Fol-
low-servant.] TEMISKAMING MINING CO.
v. SIVEN ......................... 643

3- Company-Subscription for shares
-- Misrepresentation - Action for calls
-- Charge to jury - Misdirection - Ob-
jection - Pleading.] BOECKH v. Gow-
GANDA MINES ................... 645

MITOYENNETt.

See PARTY WALL.

MONOPOLY-Contract-Public policy-
Restraint of trade - Combination -
Conspiracy - Construction of statute-
"Criminal Code" s. 498-Words and
phrases-"Unduly" preventing competi-
tion, etc.] A contract between deal,3rs
fixing prices to be paid by them for
specified articles or commodities which
may be the subject of trade and conm-
merce with the object of restricting com-
petition and establishing a monopo.y
therein, constitutes an agreement un-
duly to prevent or lessen competition
within the meaning of section 498 of
the Criminal Code, R.S.C. 1906, ch. 146,
and is not enforceable between the par-
ties. Judgment appealed from (20 Man.
R. 178) reversed, Davies J. dissenting.
-Per Davies J. dissenting.-As the ag-
-cement was not, in the circumstancas,
void at common law as being unreason-
ably in restraint of trade it did not vio-
late the statute. WEIDMAN v. SHEAGGE 1

MORTGAGE - Sale under power - False
bidding-Withdrawal of bid.1 KAISER-
HOF HOTEL CO. v. ZUBER .......... 651

2-Vendor and purchaser - Sale of
mortgaged lands-Agreement-Condition
precedent-Cash payment-Default-Ob-
jection to title - Repudiation - Specific
performance ..................... 555

See VENDOR AND PURCHASER 2.

AND see -CHATTEL MORTGAGE.
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MUNICIPAL CORPORATION-Repair of
highways-Statutory duty - "Unfenced
trap" in sidewalk-Misfeasance-Action-
able negligence - Notice - Knowledge-
-Personal injuries-Liability of corpor-
ation - Evidence - Findings of jury -
"Res ipsa loquitur."] Where a munici-
pal corporation is liable for damages,
sustained by reason of negligent nonfeas-
ance of the statutory duty imposed upon
it to maintain its highways in good re-
pair, the questions of notice or know-
ledge of the defects do not arise. There
is a presumption, in such cases, against
the municipal corporation and upon it
lies the onus of adducing positive evi-
dence in rebuttal; it is not sufficient to
shew that the existence of the defects
was not known by the corporation offi-
cials. Mersey Docks and Harbour Trus-
tees v. Gibbs (L.R. 1 H.L. 93) applied;
City of Vancouver v. McPhalen (45 Can.
S.C.R. 194) and McClelland v. Man-
chester Corporation ( (1912) 1 K.B. 118)
referred to. Davies and Anglin JJ.
contra.-An unprotected opening in the
sidewalk of one of the principal streets
of the city, having the appearance of
being recently made for some purposes in
connection with the laying of gas-pipes,
was permitted to remain without proper
repair during most of the day, and, at
about four o'clock in the afternoon, the
plaintiff's injuries were sustained by
stepping into the hole while making use
of the sidewalk.-Held, affirming the
judgment appealed from (1 West. Week-
ly Rep. 31; 19 W.L.R. 322), Davies and
Anglin JJ. dissenting, that evidence of
these facts made out a proper case for
submission to the jury, and upon which
they could return findings of breach of
statutory duty and misfeasance on the
part of the municipal corporation. CITY
OF VANCOUVER V. CUMMINGS ...... 457

NEGLIGENCE-Municipal corporation-
Repair of highways-Statutory duty -
"Unfenced trap" in sidewalk-Misfeas-
ance - Actionable negligence -Notice-
Knowledge - Personal injuries - Li-
ability of corporation - Evidence -
Findings of jury-"Res ipsa loquitur."]
Where a municipal corporation is liable
for damages sustained by reason of neg-
ligent nonfeasance of the statutory duty
imposed upon it to maintain its high-
ways in good repair, the questions of no-
tice or knowledge of the defects do not
arise. There is a presumption, in such

441/2

Negligence-Continued.

cases, against the municipal coiporation
and upon it lies the onus of adducing
positive evidence in rebuttal; it is not
sufficient to shew that the existence of
the defects was not known by the cor-
poration officials. Mersey Docks and
Harbour Trustees v. Gibbs (L.R. 1 H.L.
93) applied; City of Vancoucer v. Mc-
Phelan (45 Can. S.C.R. 194) and Mc-
Clelland v. Manchester Corporation
( (1912) 1 K.B. 118) referred to. Davies
and Anglin JJ. contra.-An unprotected
opening in the sidewalk of one of the
principal streets of the city, having the
appearance of being recently made for
some purposes in connection with the lay-
.ng of gas-pipes, was permitted to re-
main without proper repair during most
of the day, and, at about four o'clock in
the afternoon, the plaintiff's injuries were
sustained by stepping into the ho'e while
making use of the sidewalk.-Held. af-
firming the judgment appealed from (1
West. Weekly Rep. 31; 19 W.L.R. 322),
Davies and Ang~n JJ. dissenting, that
evidence of these facts made out a pro-
per case for submission to the jury. and
upon which they could return findings of
breach of statutory duty and misfeas-
ance on the part of the municipal cor-
poration. CITY OF VANCOUVER V. CUM-
MINGS ......... .................. 457

2- Injury to workman - Liability of
employer-Common fault.] DoMINION
BRIDGE CO. V. JODOIN ............ .624

3-Railway-Findings of jury-Volens
-Pleading.] GRAND TRUNK Ry. Co. v.
BRULOTT ....... .................. 629

4-Eplosion of dynanite-Evidence
- Inference.] TORONTO CONSTRUCTION
Co. V. STRATI .................... 631

3-Accident in mine - Fall of rock -
Covering of shaft - Fellow-servant.]
TEMISKAMING MINING Co. v. SIVEN. . 643

6-Electric railway - Breach of com-
pany's rules.] WINNIPEG ELECTRIC RAIL-
WAY Co. v..H .................. 654

NOTICE-Vendor and purchaser-Sale of
land-Condition - Approval of assign-
ments-Equitable estate or interest-Pri-
ority between transferees-Principal and
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Notice-Continued.

agent-Fraudulent and criminal practices
-Notice of previous transfer-Implied
knowledge.] LMACLEOD V. SAWYER-MAS-
SEY CO.......................... 622

2-Municipal corporationi - Repair of
highways-Statutory duty - "Unfenced
trap" in sidewalk-Misfeasance-Action-
able negligence-Knowledge - Personal
injuries-Liability of corporation - Evi-
dence-Findings of jury - "Res ipsa
loquitur" . ........................ 457

See MUNICIPAL CORPORATION 1.

PARTY WALL-Servitude-Obligation of
mitoyennet-Exercise of party-rights-
Contribution towards party-wall-Arts.
510 et seq. C.C.] The defendants erected
their building against the plaintiffs' wall
so that it served them in the -way of ex-
terior protection for the side of the new
building; they connected the metal roof-
flashing with the wall by nails, etc., but
constructed the new works in such a
manner as to avoid depending upon the
plaintiffs' wall for support and without
piercing recesses in it to receive joists,
etc.-Held, reversing the judgment ap-
pealed from (Q.R. 20 K.B. 524), Fitz-
patrick, C.J. dissenting, that the defend-
ants had exercised party-rights in the
plaintiffs' wall and utilized it as an ex-
ternal wall for their building, and that
they were, consequently, obliged to treat
it as a common wall and to pay half the
value of the portion thereof so utilized
by them. MORGAN U. AVENUE REALTY
Co. ............................ 589

PAYMENT - Banking - "Bills of Ex-
change Act"-Promissory note-Special
indorsement - Condition-Pledge -Col-
lateral security - Holder in due course
-Payment and satisfaction - Liability
on current account ...... ........ 564

See BANKING.

PLEADING AND PRACTICE - Practice
and procedure - Expertise - Appoint-
ment of single expert-Submission of ir-
relevant questions-Arts. 392-409 C.P.Q.
CIE. PONTBRIAND V. CIE. DE NAVIGATION
CHATEAUGUAY ET BEAUHARNoIS .... 603

2-Gift-Money received-Evidence -
Presumption - Proceeds of prostitution

Pleading and Practice-Continued.

- Conversion - Lien.] JOHNSTON V.
DESAULNIERS .. .................. 620

3-Negligence - Railway- Anding of
jury - Volens.] GRAND TRUNK RY. Co.
v. BRuLoTT . ..................... 629

4- Company - Subscription for shares
-Misrepresentation-Action for calls -
Charge to jury - Misdirection - Objec-
tion.] BOECKH V. GOWGANDA MINES. 645

PLEDGE-Banking - Prom'issory note -
Special indorsement-Condition-Pledge
-Collateral security-Holder in due
course-Payment and satisfaction-Li-
ability on current account.] The bank
having refused further loans to a trading
company until its current liability to the
bank was reduced, a note by the com-
pany in favour of its directors was spe-
cially indorsed to the bank by them
and handed to the company's manager,
who had charge of its financial affairs,
with instructions to have the note dis-
counted, but without authority to pledge
it. Without informing the bank of his
restricted power to deal with this note,
the manager deposited it with the bank
as collateral security for the company's
current liability and, in consideration of
the deposit, obtained fresh advances from
the bank by discounts of the company's
trade paper. At maturity of the note
the trade paper had been retired and an
overdraft on the company's account had
been covered, but the general indebted-
ness of the company for former loans
still subsisted. In a suit by the directors
for the return of the note the bank coun-
terelaimed for the amount hereof.-Held,
affirming the judgment appealed from
(21 Man. R. 1), that, so far as the bank
was aware, the company's manager had
ostensible authority to pledge the note
as collateral security for the general in-
debtedness of the company on its cur-
rent account, that re-payment of the
fresh advances by retirement of the trade
paper so discounted was not satisfaction
of the debt for which the note was
pledged, and that the bank was entitled
to enforce payment of the note as holder
in due course for valuable consideration
within the meaning of the "Bills of Ex-
change Act," and to recover thereon the
amount of the company's general indebt-
edness remaining unsatisfied. Cox v.
CANADIAN BANK OF COMMERCE...... 564
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POLICE REGULATIONS - Construction 1
of statute - Quebec "Sunday Act"-Pro-
hibition of theatrical performances -
Local, municipal and police regulations
- Criminal law - Legisla-tive jurisdic-
tion - Validation by federal legislation
- "Lord's Day Act" .. .............. 502

See CONSTITUTIONAL LAW 2.

PRACTICE AND PROCEDURE - Exper-
tise - Appointment of single expert -

Submission of irrelevant questions -
Arts. 392-409 C.P.Q.1 CIE. PONTBRIAND
v. CIE. DE NAVIGATION CHATEAUGUAY ET
BEUAUHARNOIS ................... 603

AND see PLEADING.

PREFERENCES-Construction of statute
- "Creditors' Relief Act," 9 Edw. VII.
c. 48, s. 6, s-s. 4 (Ont.)-Contesting cre-
ditor's lien-"Assignments and Preferen-
ces Act," 10 Edw. VII. c. 64, s. 14 (Ont.)
........... . .... ......... ...... 119

See STATUTE 1.

PRINCIPAL AND AGENT-Broker-Sale
of land-Principal and agent-Disclos-
ing material information-Secret proft
-Vendor and purchaser-Agent's right
to sell or purchase-Specific perform-
ance.] A broker being informed by the
owners that they would sell certain lands
entered a description of the property in
his list of lands for sale through his
agency. The lands being still unsold
about three months later, the broker, in
consideration of a payment of $50 ob-
tained an exclusive option from the
owners for the sale or purchase by him-
self, within 30 days, of the lands at a
price named, which was to include his
commission in the event of his effecting
a sale, but without disclosing information
of which he was then possessed that
there was a probability of the lands
selling within a short time at an in-
creased price. Within a few days after
the date of the option he effected a sale,
in his own name, of the lands for double
the price named therein, notified the
owners that he exercised his option to
purchase and demanded a conveyance.
In an action for specific performance,
brought by the broker on refusal of such
conveyance, Held, per Fitzpatrick C.J.-
That by the terms of the written agree-
ment the broker became an agent for the

Principal and Agent-Continued.

sale of the lands with the option of pur-
chasing them for himself; that he could
not become purchaser until he had di-
vested himself of his character as agent;
that he was, as agent, bound to disclose
to his principals the knowledge he had
acquired respecting the improved pros-
pects of a sale at enhanced value, and
his exercise of the option to purchase did
not relieve him of this obligation. He
was, therefore, not entitled to a decree
for specific performance.-Per Davies,
Idington, Anglin and Brodeur JJ.-That
the broker was an agent for the sale of
the lands at the time he procured the
option and, having failed in his duty to
disclose to his principals all material in-
formation he had as to the probability
of the lands selling at a higher price than
that mentioned, specific performance of
the agreement to sell to him should be
refused.-The judgment appealed from
(16 B.C. Rep. 308) was reversed. BENT-
LEY v. NASMITH ............... 477

2- Life insurance-Endowment policy
-Surrender - Cash value - Action for
rescission - Representation by agent -
Inducement to insure.] The life of S.
was insured by a twenty year endow-
ment policy which provided that at the
end of the term he could exercise one of
three options including that of surrender
of the policy on receipt of a sum to be
ascertained in a specified manner. About
ten months before the policy expired he
wrote to the company asking for the
amount payable on surrender which was
promptly furnished, and, more than a
year later, he brought action for a larger
cash payment and in the alternative for
rescission of the contract for insurance
and return of the premium paid with in-
terest alleging that when he applied for
the insurance he was informed by the
agent of the company that the cash value
of the policies surrendered would be the
larger amount claimed. The trial judge
directed rescission and return of the pre-
miums as prayed. His judgment was
reversed by the Court of Appeal.-Held,
affirming the judgment of the Court of
Appeal (23 Ont. L.R. 559), that as S.
did not swear nor the evidence he ad-
duced establish that he was induced to
enter into the contract by the representa-
tions of the agent as to the sum payable
on surrender, and it might fairly be in-

INDEX. 673



[S.C.R. VOL. XLVI.

Principal and Agent-Continued.

ferred that had he been given the true
figures he would still have taken the
policy, his action must fail. SHAW V.

MUTUAL LIFE INS. Co.............. 606

3-Vendor and purchaser - Sale of
land - Condition - Approval of assign-
ments - Equitable estate or interest-
Piiority between transferees - Fraudu-
lent and criminal practices - Notice of
V evious transfer - Implied knowledge.]
MACLEOD V. SAWYER-MASSEY CO.... 622

4-Sale of land - Commission.]
LANGLEY V. ROWLANDS................ 626

PROMISSORY NOTE.

See BILLS AND NOTES.

PUBLIC DOMAIN-Title to land-Rivers
and streams - Navigable or floatable
waters - Crown giant - Riparian
rights - Title to bed of river - Erec-
tion of townships - Description of area
include(l - Costs.] MACLAREN v. AT-
TORNEY-GENERAL FOR QUEBEC ...... 656

PUBLIC POLICY-Contract - Restraint
of tiade - Combination - Conspiracy-
Construction of statute - "Criminal
Code" s. 49 - Words and phrases, "n-
duly" p.eventing competition, etc..... 1

8ce CONTRACT 1.

QUANTUM MERUIT-Builders and con-
t; actors - Breach of contract - Action
for qutantuin ieruit-1lescission-Cross-
action for damages - Appropriate re-
lirf - Waiver.] FAVREAU ET AL. V.
Rocuo.x ......................... 647

RLILWA7YS-Negligence - Findings of
jury-Vrlens-Pleading.] GRAND TRUNK
RY. Co. v. BRULGTT .............. 629

2-, g'i',eice-Electric railway-Breach
of comnpainy's tules.1 WINNIPEG ELECTRIC
R.ILw v Co. v. HILL............. 654

RIVE77 tND STREAMS-Title to land
- Yavigable or floatable waters-Crown
giant - Riparian rights - Title to bed
of river - Ei ection of townships-De-

Rivers and Streams-Continued.

scription of area included - Costs.]
MACLAREN v. ATTORNEY-GENERAL FOR
QUEBEC ... ....................... 656

SALE-Vendor and purchaser-Sale of
land - Condition - Approval of assign-
ments - Equitable estate or interest -
Priority between transferees - Princi-
pal and agent - Fraudulent and crimi-
nal practices - Notice of previous trans-
fer - Implied knowledge.] MACLEOD V.
SAWYER & MASSEY 1CO. ........... 622

2- Principal and agent-Sale of land
- Conmission.] LANGLEY v. ROWLANDS

...... 626

3- Insolvent company - Sale of as-
sets by liquidator - Sale "free from in-
cumbrances" - Conversion - Breach of
contract.] DoMINION LINEN Co. v. LANG-
LEY ............................... 633

4-Sale of goods - Express or im-
plied wvarranty - Evidence.] CANADIAN
GAS POWER AND LAUNCHES v. OnR BRO-
THERS .......................... 636

5- Contract - Sale of hay - Rejec-
tion - Conversion - Damages-oun-
terclaim - Evidence.] POIRIER v. THE
KING ...... .................. ..... 638

6--Mortgage - Sale under power -
False bidding - Withdrawal of bid.]
KAISERHOF HOTEL Co. V. ZUBER. ... 651

i-Broker - Sale of land - Princi-
pal and agent - Disclosing material in-
formation - Secret profit - Vendor and
purchaser - Agent's right to sell or
purchase - Specific performance... 477

See BROKER 1.

S-Vendor and purchaser - Mortgag-
ed lands - Agreement - Condition pre-
cedent - Cash payment - Default-Ob-
jection to title - Repudiation - Speci-
fic performance .................. 555

See VENDOR AND PURCHASER 2.

SCHOOLS-Leave to appeal - Municipal
by-law - High school district - Public
importance.) In re HENDERSON AND
TOWNSHIP OF WEST NISSOURI ...... 627
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SERVITUDE-Obligation of mitoyenneid
- Eweecise of party-rights - Contribu-
tion towards party-wall - Arts. 510 et
seq. C.C.] The defendants erected their
building against the plaintiff's wall so
that it served them in the way of ex-
terior protection for the side of the
new building; they connected the metal
roof-flashing with the wall by nails, etc.,
but constructed the new works in such
a manner as to avoid depending upon
the plaintiffs' wall for support and with-
out piercing recesses in it to receive
joists, etc.-Held, reversing the judg-
ment appealed from (Q.R. 20 K.B. 524),
Fitzpatrick C.J. dissenting, that the
defendants had exercised party-rights in
the plaintiffs' wall and utilized it as an
external wall for their building, and
that they were, consequently, obliged to
treat it as a common wall and to pay
half the value of the portion thereof so
utilized by them.] MORGAN a. AVENUE
REALTY CO. ..................... 589

SHAREHOLDER-Company - Purchase
of director's piopeity - Secret profit.]
BENNETT v. HAVELOCK ELECTRIC LIGHT
Co. ............................. 640

2- Company-Subscription for shares
- Misrepresentation - Action for calls
- Charge to jury - Misdirection-Ob-
jection - Pleading.] BOECKH V. GOW-
GANDA QUEEN MINES ............ 645

SPECIFIC PERFORMANCE-Vendor and
purchaser - Sale of mortgaged lands -
Agiecnent - Condition precedent -
Cash payment - Default - Objection to
title - Repudiation.] An agreement for
the sale of land provided that the pur-
chase-money was to be paid by instal-
ments "$10,000 cash on the signing of
this agreement, the receipt of which is
hereby acknowledged," the remaining in-
stalments to be paid in one, two and
four years, with interest from the date
of the agreement, and there was a pro-
viso making time of the essence of the
contract and, on default in performance
of conditions and piyment of instal-
ments, for the cancellation of the agree-
nient by the vendors on giving written
notice to the purchaser. The land in
question formed part of a larger area
and there was an undischarged mort-
gige upon the whole property of which
both parties had knowledge at the time

Specific Performance-Continued.

of tne agreement. The cash payment was
not made, the purchaser refusing to pay
this amount until the mortgage was sev-
ered and apportioned so that the land
mentioned in the agreement should bear
only a determinate share thereof, and
the agreement amended to this effect.
The vendors then withdrew from the
agreement by a letter addressed to the
purchaser's solicitor. In an action
against the vendors for specific perform-
ance, Held, per Davies and Anglin JJ.
-The execution of the agreement con-
stituting the relationship of vendors and
purchaser was the consideration for the
cash payment then to be made and, in de-
fault of such payment, the obligation to
sell and convey the lands with a good
title did not become binding upon the
vendors.-Per Duff and Brodeur JJ.-
Payment of the ten thousand dollars in
cash was a condition precedent to the
"onstitution of any obligation by the
vendors to sell or convey the lands and,
consequently, to shew good title.-Per
Idington J.-In the circumstances the
purchaser's refusal to make the cash
payment was a repudiation of the agree-
ment which deprived him of the right
to a decree for specific performance.-
Judgment appealed from (1 D.L.R. 331,
1 West. W.R. 563) reversed. (Leave to
appeal to Privy Council was refused, 9th
Dec., 1912.) CUSHING V. KNIoHT . . 555

2- Broker - Sale of land - Princi-
pal and agent - Disclosing material in-
formation - Secret profit - Vendor and
purchaser - Agent's right to sell or pur-
chase ............... .......... 477

See BROKER 1.

STATUTE - Construction of statute -
"Creditors' Relief Act" - 9 Eaw. VII.
c. 48, s. 6, ss. 4 (Ont.) -Contesting cre-
ditor's lien - "Assignments and Prefer-
ences Act" - 10 Edw. VII. c. 64, s. 14
(Ont.).] Section 6, sub-sec. 4, of the
"Creditors' Relief Act" of Ontario pro-
vides that "where proceedings are taken
by a sheriff for relief under any provi-
sions relating to interpleader, those cre-
ditors only who are parties thereto and
who agree to contribute pro rata in pro-
portion to the amount of their execu-
tions or certificates to the expense of
contesting any adverse claim shall be
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Statute-Continued.

entitled to share in any benefit which
may be derived from the contestation of
such claim so far as may be necessary
to satisfy their executions or certifi-
cates." Section 14 of the "Assignments
and Preferences Act" is as follows:-
"14. An assignment for the general bene-
fit of creditors under this Act shall take
precedence of attachments, garnishee or-
ders, judgments, executions not com-
pletely executed by payment and orders
appointing receivers by way of equitable
execution subject to the lien, if any, of
an execution creditor for his costs, where
there is but one execution in the sher-
iff's hands, or to the lien, if any, for
his costs of the creditor who has the first
execution in the sheriff's hands."-Held,
affirming the judgment of the Court of
Appeal (24 Ont. L.R. 356, sub nom. Re
Henderson Roller Bearings, Ltd.), which
affirmed that of the Divisional Court
(22 Ont. L.R. 306), that the preferential
lien given by the former Act to the con-
testing creditor is not taken away by
said sec. 14 of the "Assignments and
Preferences Act."] MARTIN V. FOWLER

....................... 119

2-Constitutional law - Construction
of statute - Quebec "Sunday Act"-7
Edw. VII. c. 42, amended by 9 Edw. VII.
c. 51-Prohibition of theatrical perform-
ances - Local, municipal and police re-
gulations - Criminal law - Legislative
jurisdiction - Validation by federal leg-
islation - "Lord's Day Act," R.S.O.
1906, c. 153.] In the "Act respecting the
observance of Sunday," 7 Edw. VII. ch.
42 (Que.), as amended by 9 Edw. VII
ch. 51 (Que.), the provisions prohibit-
ing theatrical performances on Sunday
are not of the character of local, muni-
cipal or police regulations. On the pro-
per construction of the legislation,
treated as a whole, they purport to
create offences against criminal law and,
consequently, are not within the legis-
lative competence of a provincial legis-
lature under the "British North America
Act, 1867." The Attorney-General for
Ontario v. The Hamilton Street Railway
Co. ([19031 A.C. 524) followed. The
legislation in question derives no valid-
ity from the provisions of the "Lord's
Day Act," R.S.C. 1906, ch. 153. Judg-
ment appealed from (Q.R. 20 K.B. 416)
reversed, Idington and Brodeur JJ. dis-

Statute-Continued.

senting.-Per Idington J. dissenting.-
The provisions of section 2 of the stat-
ute 7 Edw. VII. ch. 42 (Que.), are sev-
erable from one another as well as from
the other provisions of the statute, and,
consequently, although other provisipns
may be ultra vires, the prohibition in
respect of theatrical performances on
Suncay is a police regulation which is
within the competence of the provincial
legislature.-Per Brodeur J. dissenting.
-The legislation in-question deals mere-
ly with local matters affecting police re-
gulations and civil rights within the pro-
vince, and, consequently, is ultra vires
of the Legislature of Quebec.] OUIMET
v. BAZIN ................. ....... 502

3- Contract - Public policy - Re-
straint of trade - Combination-Con-
spiracy - Construction of statute -
"Criminal Code," s. 498 - Words and
phrases, "unduly" preventing competi-
tion, etc. ......................... 1

See CONTRACT 1.

4- Municipal corporation - Repair of
highways - Statutory duty - "Un-
fenced trap" in sidewalk - Misfeasance
- Actionable negligence - Notice -
Knowledge - Personal injuries-Liabil-
ity of corporation - Evidence - Find-
ings of jury - "Res ipsa loquitur ". 457

See MUNICIPAL 'CORPORATION 1.

5- Banking-"Bills of Exchange Act"
-Promissory note-Special indorsement
- Condition - Pledge - Collateral sec-
urity - Holder in due course - Pay-
ment and satisfaction - Liability on
current account................... 564

See BANKING.

STATUTES - R.S.C. (1906) c. 146, s.
498 ("Criminal Code" - Trade Com-
bination) ......................... 1

See CONTRACT 1.

2- R.S.C. (1906) c. 153 ("Lord's Day
A ct") ........................... 502

See CONSTITUTIONAL LAW 2.
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Statutes-Continued.

3-R.S.O. (1897) c. 36, s. 39 (On-
tario Mining Act") ............... .45

See MINING LAWS 1.

4- (Ont.) 62 Vict. c. 10, s. 10 (M1in-
ing Act amended.) ................. 45

See MINING LAWS 1.

5-(Ont.) 9 Edw. VII. c. 48, s. 6
(Creditors' relief) ................ 119

See STATUTE 1.

6-(Ont.) 9 Edw. VII. c. 91, s. 4
(High Schools)................... 627

See APPEAL 2.

7-(Ont.) 10 Edw. VII. c. 64, s. 14
(Assignments and preferences) . ... 119

See STATUTE 1.

8- (Que.) 7 Edw. VII. c. 42 ("Sun-
day Act") ...................... 502.

See 'CONSTITUTIONAL LAW 2.

9-(Que.) 9 Edw. VII. c. 51 ("Sun-
day Act" amended) .............. 502

See CONSTITUTIONAL LAW 2.

10-R.S. Sask. (1909) c. 41 (Land
titles) .......................... 573

See TITLE To LAND 1.

SUBSTITUTION-Will-Universal legacy
- Powers vested in legatee - Devise by
legatee of residue undisposed of at her
death - Words and phrases - "Or not
disposed of" - "In her possession."] S.,
by his will, gave all his property ab-
solutely to his wife with a direction
that their children should be suitably
maintained and educated by her. The
will then provided "that should my
said wife die leaving any of my said
property or rights, in her possession or
not disposed of," upon her said decease
the same should be divided "among our
said children" in the manner specified.
-Held, affirming the judgment of the
Court of Review (Q.R. 40 S.C. 139, sub
nom. Shearer v. Forman), that this pro-

Substitution-Continued.

vision did not empower the wife to dis-
pose of the residue at the time of her
death by will but had the effect of creat-
ing a substitution de residuo in favour
of the children.] SHEARER V. HOGG.. 492

SUNDAY OBSERVANCE.

See CONSTITUTIONAL LAW 2.

TELEPHONES - Evidence - Telephone
conversation - Corroboration.] WAR-
REN, GZOWSKI & CO. v. FORST & Co.. 642

THEATRES - Construction of statute -
Quebec "Sunday Act" - Prohibition of
theatrical performance - Local, munici-
pal and police regulations - Criminal
law - Legislative jurisdiction - Vali-
dation by federal legislation - "Lord's
Day Act" ....................... 502

See CONSTITUTIONAL LAw 2.

TIMBER LICENSE-Mining Act-Grant
of mining land - Reservation of pine
timber - Right of grantee to cut for
special purposes - Trespass - Cutting
pine - Right of action ............. 45

See MINING LAWS 1.

TITLE TO LAND - "Land Titles Act,"
R.S. Sask. 1909, c. 41-Fraud - Can-
cellation of certificate of title-Appeal-
Findings of fact-Review by appellate
Court.] The appellant obtained a trans-
fer of lands which had been executed by
the registered owner to him through
some mistake or inadvertence, and, al-
though he was aware that these lands
had been previously transferred by the
beneficial owner to the respondent, he
registered the transfer and thereby sec-
ured a certificate of title therefor in his
own name as the owner.-Held, affirm-
ing the judgment appealed from (1
West. W.R. 148), that the certificate of
title issued to the appellant should be
cancelled, under the provisions of the
"Land Titles Act" (RS. Sask. 1909, ch.
41), as having been fraudulently ob-
tained.-Per Anglin J.-Where error in
the findings of the trial Judge can be
demonstrated wholly by argument it is
the duty of an appellate court to review
questions of fact even where those find-
ings have been against fraud, and upon
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Title to Land-Continued.

oral testimony. Coghlan V. Cumberland
([1898] 1 'Ch. 704) ; The "Gairloch"
([1899] 2 Ir. R. 1); and Khoo Sit Hoh

v. Lim Thean Tong ([1912] A.C. 323)
followed.] ANNABLE V. COVENTRY . .573

2-Rivers and streams-Navigable or
floatable waters - Crown grant - Rip-
arian rights - Title to bed of river -
Erection of townships - Description of
area included - Costs.] MACLAREN V.
ATTORNEY-GrNERAL FOR QUEBEC ..... 656

3-Mining Act-Grant of mining land
- Reservation of pine timber - Right
of grantee to cut for special purposd--
Trespass - Cutting pine - Right of
action ........................... 45

See MINING LAWS 1.

TORRENS SYSTEM - Title to land -
"Land Titles Act," R.S. Sask. 1909, c.
41 - Fraud - Cancellation of certifi-
cate of title - Appeal - Findings of
fact - Review by appellate Court.]
The appellant obtained a transfer of
lands which had been executed by the
registered owner to him through some
mistake or inadvertence, and, although
he was aware that these lands had been
previously transferred by the beneficial
owner to the respondent, he registered
the transfer and thereby secured a cer-
tificate of title therefor in his own name
as the owner.-Held, affirming the judg-
ment appealed from (1 West. W.R. 148),
that the certificate of title issued to the
appellant should be cancelled, under the
provisions of the "Land Titles Act" (R.
S. Sask. 1909, ch. 41), as having been
fraudulently obtained.] ANNABLE V.
COVENTRY. ............. ...... 573

AND see TITLE To LAND 1.

TRADE COBINATION-Contract-Pub-
lie policy - Restraint of trade - Com-
bination - Conspiracy - Construction
of statute - "Criminal Code," s. 498-
Words and phrases, "unduly" preventing
competition, etc. . ...... . .- ... .. 1

See CONTRACT 1.

TRAMWAY--Negligence - Electric rail-
way - Breach of company's rules.]
WINNIPEG ELECTRIC 'RAILWAY CO. V.
H ILL .............. ............ 654

TRESPASS-Mining Act-Grant of min-
ing land - Reservation of pine timber
- Right of grantee to cut for special
purposes - Cutting pine - Right of ac-
tion .................... ....... 45

See MINING LAWS 1.

TRUSTS-Will-Trust for benefit of son
- Discretion of executor - Death of
beneficiary - Funds not disposed of.]
In re RISPIN, CANADA TRUST 'CO. V.
D AVIS ............ ............. 649

VENDOR AND PWRCHASER-Broker-
Sale of land - Principal and agent-
Disclosing material information -- Secret
profit - Agent's right to sell or. pur-
chase - Specific performance.] A broker
being informed by the owners that they
would sell certain lands entered a de-
scription of the property in his list of
lands for sale through his agency. The
lands being still unsold about three
months later, the broker, in consideration

-of a payment of $50, obtained an exclu-
sive option from the owners for the sale
or purchase by himself, within 30 days, of
the lands at a price named, which was
to include his commission in the event
of his effecting a sale, but without dis-
closing information of which he was then
possessed that there was a probability
of the lands selling within a short- time
at an increased price. Within a few
days after the date of the option he ef-
fected a sale, in his own name, of the
lands for double the .price named therein,
notified the owners that he exercised his
option to purchase and demanded a con-
veyance. In an action for specific per-
formance, brought by the broker on re-
fusal of such conveyance, Held, per
Fitzpatrick *C.J.-That by the terms of
the written agreement the broker became
an agent for the sale of the lands with
the option of purchasing them for him-
self; that he could not become purchaser
until he had divested himself of his
character as agent; that he was, as
agent, bound to disclose to his principals
the knowledge he had acquired respect-
ing the improved prospects of a sale at
enhanced value, and his exercise of the
option to purchase did not relieve him
of this obligation He was, therefore,
not entitled to a decree for specific per-
formance.-Per Davies, Idington, Anglin
and Brodeur JJ.-That the broker was
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Vendor and Purchaser-Continued.

an agent for the sale of the lands at the
time he procured the option and, having
failed in his duty to disclose to his
principals all material information he
had as to the probability of the lands
selling at a higher price than that men-
tioned, specific performance of the ag-
reement to sell to him should be refused.
-The judgment appealed from (16 B.C.
Rep. 308) was reversed. BENTLEY V.
NASMITH .. ....................... 477

2-Sale of mortgaged lands - Agree-
ment - Condition precedent - Cash
payment - Default - Objection to title
- Repudiation - Specific performance.]
An agreement for the sale of land pro-
vided that the purchase-money was to be
paid by instalments "$10,000 cash on
the signing of this agreement, the re-
ceipt of which is hereby acknowledged,"
the remaining instalments to be paid in
one, two and four years, with interest
from the date of the agreement, and
there was a proviso making time of the
essence of the contract and, on default
in performance of conditions and pay-
ment of instalments, for the cancellation
of the agreement by the vendors on giv-
ing written notice to the purchaser. The
land in question formed part of a larger
area and there was an undischarged
mortgage upon the whole property of
which both parties had knowledge at the
time of the agreement. The cash pay-
ment was not made, the purchaser re-
fusing to pay this amount until the
mortgage was severed and apportioned
so that the land mentioned in the agree-
ment should bear only a determinate
share thereof, and the agreement amend-
ed to this effect. The vendors then
withdrew from the agreement by a letter
addressed to the purchaser's solicitor.
In an action against the vendors for
specific performance, Held, per Davies
and Anglin JJ.-The execution of the
agreement constituting the relationship
of vendors and purchaser was the con-
sideration for the cash payment then to
be made and, in default of such payment,
the obligation to sell and convey the
lands with a good title did not become
binding upon the vendors.-Per Duff and
Brodeur JJ.-Payment of the ten thou-
sand dollars in cash was a condition pre-
cedent to the constitution of any obli-

Vendor and Purchaser-Continued.

gation by the vendors to sell or convey
the lands and, consequently, to shew good
title.-Per Idington J.-In the circum-
stances the purchaser's refusal to make
the cash payment was a repudiation of
the agreement which deprived him of the
right to a decree for specific perform-
ance.-Judgment appealed from (1 D.L.R.
331; 1 West. W.R. 563) reversed. (Leave
to appeal to Privy Council was refused,
9th Dec., 1912.) CUSHING V. KNIGHT.

...... 555

3- Sale of land - Condition - Ap-
prival of assignments - Equitable es-
tate or intetest-Priority between trans-
ferees - Principal and agent - Fraudu-
lent and criminal practices - Notice of
previous transfer - Implied knowledge.]
MAcLEOD v. SAWYER-M1ASSEY CO..... 622

WAIVER - Builders and contractors -
Breach of contract - Action for quan-
tum meruit - Rescission - Cross-action
for damages - Appropriate relief.] FAV-
REAU ET AL. v. RocHoN ............ 647

WARRANTY-Sale of goods-Express or
implied warranty - Evidence.] CANA-
DIAN GAS POWER AND LAUNCHES V. ORE
BROTHERS ........................ 636

WILL-Universal legacy-Powers vested
in legatee - Devise by legatee of resi-
due undisposed of at her death-Sub-
stitution - l'ords and phase - "Or
not disposed of" - "In her possession."]
S., by his will, gave all his property ab-
solutely to his wife with a direction
that their children should be suitably
maintained and educated by her. The
will then provided "that should my said
wife die leaving any of my said property
or rights, in her possession or not dis-
posed of," upon her sdld decease the
same should be divided among our said
children" in the manner specified.-Held,
affirming the judgment of the Court of
Review (Q.R 40 S.C. 139. sub nom.
Shearer v. Forman), that this provision
did not empower the wife to dispose of
the residue at the time of her death by
will but had the effect of creating a
substitution. de ?esiduo in favour of the
children.] SHEARER v. HOGG....... 492
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Will-Continued.

2-Trust for benefit of son - Discre-
tion of executor - Death of beneficiary
- Funds not disposed of.] In re Ris-
PIN, CANADA TRUST CO. v. DAVIS... 649

WORDS AND PHRASES.
1. "Free from incumbrances........ 633

See SALE 3.

2. "In her possession" .. ............ 492

See WILL 1.

3. "Marriage and Divorce........... 132

See -CONSTITUTIONAL LAW 1.

Words and Phrases-Continued.

4. "Or not disposed of............ 492

See WILL 1.

5. "Solemnization of Marriage". . . .

See CONSTITUTIONAL LAW 1.

132

6. "Unduly" preventing competition. . 1

See CONTRACT 1.

7. "Unfenced trap" ................ 451

See MUNICIPAL CORPORATION 1.
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