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ERRATA ET ADI)ENDA.

Errors and omissions in cases cited have been corrected in the

TABLE OF CASES CITED.

Page 46, line 18, for "properly" read "probably."
107, line 19, for "comprised" read "compromised."
108, line 22, for "resource" read "recourse."
225, add foot-note reference to report of judgment appealed

from, as follows: "15 Can. Ry. Cas. 35; 10 D.L.R. 300."
405, line 11, for "Henney" read "Kenney."
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Alberta Railway Legislation, In re (48 Can. S.C.R.
9). Appeal to Privy Council dismissed without costs,
22 Oct., 1914. ((1915) A.C. 363.)

Beamish v. James Richardson & Sons (49 Can.
S.C.R. 595). Leave to appeal to Privy Council re-
fused with costs, 25th Nov., 1914.

Canadian Pacific Railway Co. v. Chalifour et al.
(51 Can. S.C.R. 234). Leave to appeal to Privy
Council granted, 8th July, 1915.

Hesseltine et al. v. Nelles (47 Can. S.C.R. 230).
Appeal to Privy Council dismissed with costs, 20th
Oct., 1914. ((1915) A.C. 355.)

Howard v. Miller (not reported). Appeal to Privy
Council allowed with costs, 6th Nov., 1914. ((1915)
A.C. 318.)

McKenzie, Mann & Co. v. Eastern Trust Co. (not
reported). Appeal to Privy Council allowed with
costs, 27th April, 1915.

Robinson v. Grand Trunk Railway Co. (47 Can.
S.C.R. 622). Appeal to Privy Council allowed, 20th
April, 1915.

Stecher Lithographic Co. v. Ontario Seed Co. anid

Uffleman (46 Can. S.C.R. 540). Appeal to Privy
Council dismissed with costs, 9th Nov., 1914.
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Registry laws-Manitoba "Real Property Act," ss. 100, 130-Agree-
ment for mortgage-Caveat-"Interest in land"-Registration
subject to incumbrance-Indorsement on instrument registered.

A mortgagee or incumbrancee of lands in Manitoba, subject to the
"new system" of registration of titles, has such an interest in the
lands as entitles him to file a caveat under section 130 of the
"Real Property Act," R.S.M. ch. 148; consequently, where the
owner of such lands, for valuable consideration, agrees to execute
a mortgage thereon in favour of another person, the right thus
obtained constitutes an interest in the lands, within the mean-
ing of section 130, which may be protected by caveat in the
manner therein provided; this right is not affected by the terms
of section 100 of the "Real Property Act" limiting the effect of
mortgages and incumbrances. The judgment appealed from
(25 West. L.R. 602, 14 D.L.R. 332) was affirmed.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.



SUPREME COURT OF CANADA. [VOL. L.

1914 Per Fitzpatrick C.J. and Idington and Anglin JJ.-Where a mort-
gage has been registered, under the "new system," indorsed by

YOCKNEY the registrar as being subject to the caveat of a person claim-
V.

TwompsoN. ing the right to have a mortgage in his favour executed affecting
the same lands, the mortgagee who has been so registered can-
not afterwards claim priority over the right of the caveator.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), affirming the judgment of Mathers
C.J. at the trial(2), maintaining the plaintiff's action
with costs.

The circumstances of the case are stated in the
judgments now reported.

H. F. Tench for the appellant.
Ewart K.O. for the respondent.

THE CHIEF JUSTICE agreed with Anglin J.

IDINGTON J.-The appellant had obtained a mort-
gage from his son upon some land which the son had
agreed to mortgage to the respondent. To protect this
agreement the respondent filed a caveat under the
"Real Property Act" of Manitoba. The appellant
then registered his mortgage and, as in duty bound,
the registrar indorsed the following certificate there-
on:-

At the request of the.mortgagee this mortgage is registered sub-
ject to caveat 62347.

The issue raised is whether or not the appellant is
under such circumstances entitled to have it declared

that his mortgage has priority over the right of the

respondent.

(1) 25 West. L.R. 602; 14
D.L.R. 332.

(2) 22 West. L.R. 863; 8
D.L.R. 776.
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For the reasons assigned by the learned trial judge 1914

I think respondent was entitled to register his caveat YOCKNEY

and that the appellant cannot claim to have the same THompsoN.

vacated and to have his mortgage prevail over the
n Idington J.

rights of the respondent in the premises. d

The appeal should be dismissed with costs.

DUFF J.-The question on this appeal is whether
a contract made by an owner of land in Manitoba,
registered under the "new system," by which, for valu-
able consideration, he agrees to execute a mortgage
on the land in favour of another will support a valid
caveat under section 130 of the Manitoba "Real Pro-
perty Act." That section is as follows:

130. Any person claiming an estate or interest in land, mortgage
or incumbrance, under the new system, may file or cause to be filed
on his behalf with the district registrar a caveat, in the form in
schedule "H" to this Act, forbidding the registration of any person
as transferee or owner of, or of any instrument affecting such real
estate or interest, or unless such instrument be expressed to be sub-
ject to the claim of the caveator.

The appellant contends that the beneficiary of such
a contract, claiming to enforce his right to have a
mortgage executed in accordance with it, is not a per-
son claiming "an estate or interest in land" within this
section. He puts his argument in this way:-The
mortgage when executed would not, he says, operate
as a transfer of "any estate or interest" in the land
and, consequently, a claim to compel the execution of
a mortgage is not a claim to any such "estate or in-
terest." This argument is based upon section 100 of
the Act, which reads as follows:-

100. A mortgage or an incumbrance under the new system shall
have effect as security, but shall not operate as a transfer of land
thereby charged, or of any estate or interest therein.

1%

3
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1914 I think the contention should be rejected. The
YocKNEy effect of section 100 was fully considered in Smith v.

V. The National Trust Co. (1). It was there pointed outTHOMPSON.

DuffJ. that, as regards land registered under the new system,
- title is consummated by registration and that the

effect of section 100 is that the holder of a "mort-
gage or incumbrance" registered under the Act has not
vested in him, in whole or in part, the registered title.
The execution and registration of the mortgage, in a
word, does not immediately effect any dismemberment
of the mortgagor's registered title. In that sense the
mortgagee has no estate or interest in the land.

I entirely agree, however, with the learned trial
judge, that it is something very much like a contra-
diction in terms to say that a mortgagee, having the
powers of sale and foreclosure vested in him by the
statute together with other rights as to the possession
of the land which the statute gives him, has not, in the
broader sense of the words, an interest in the mort-
gaged land. I do not think section 130 can properly
be limited to those cases in which the claim is a claim
to -be registered as possessor in whole or in part of the
registered title. In other words, I do not think it can
be properly limited to those cases in which an "inter-
est" is claimed in the restricted sense in which "inter-
est" is used in section 100.

I think the respondent is within the section.

ANGLIN J.-For the reasons which he assigns, I

respectfully concur in the conclusion of Mathers .J.,
affirmed by the Court of Appeal, that the plaintiff
had, under his agreement, an interest in lot 38 within

(1) 45 Can. S.C.R. 618.
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the purview of section 130 of the Manitoba "Real Pro- 1914

perty Act." YocKNEY

Though not as clear or precise in its designation TnoMPsOX.
of the nature and extent of the plaintiff's interest J
as might be desired, the caveat lodged by him. states -

the date of the agreement under which he claims
and the parties to it. It also gives the name and
address of a firm of solicitors representing him for
the service of notices, etc. Its sufficiency for the
purposes of the "Real Property Act" was presum-
ably passed upon by the registrar before it was
accepted and filed. The registration of the defend-
ant's mortgage is expressly made subject to the caveat.
Having regard to all these facts, I am not prepared to
reverse the concurrent judgment of the two provincial
courts which held it to be sufficient.

I would dismiss the appeal with costs.

BRODEUR J.-I agree that this appeal should be
dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: H. F. Tench.
Solicitor for the respondent: .1. E. Adamson.
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1914 C. W. BURT (PLAINTIFF) ............. APPELLANT;

*Feb. 19. AND
*May 18.

THE CITY OF SYDNEY (DEFEND-

ANT).............................. P

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Right of action-Protection of railway crossings-Construction of
subway-Order-in-council-Apportionm ent of cost-Land dam-
ages-Injurious affection-"Nova Scotia Railway Act," R.S.N.S.
(1900), as. 178 and 179.

In the City of Sydney the Dominion Iron'and Steel Co. and the
Dominion Coal Co. owned railways passing along a public high-
way and intersected by the tracks of the Cape Breton Electric
Railway Co. Under the provisions of sees. 178 and 179 of the
"Railway Act" (R.S.N.S. (1900), ch. 99) an order-in-council was
passed directing that the highway be carried under the said
railway tracks, the Dominion Iron & Steel Co. to execute the
work and the cost to be paid in a specific proportion by the City
and the three companies and "that all the land damages be paid
by the City of Sydney," B. owned land opposite the railway
tracks and by the construction of the subway the sidewalk in
front thereof was narrowed and altered and access to it changed.
Claiming that his property was greatly depreciated in value
thereby he brought an action against the City of Sydney for
compensation therefor.

Held, that the "land damages" which the city was to pay would in-
clude damages for injurious affection such as B. claimed. But

Held, Fitzpatrick C.J. and Idington J. dissenting, that the city was
not liable for such damages, B.'s only recourse being against the
company which executed the work.

Judgment of the Supreme Court of Nova Scotia (47 N.S. Rep. 480)
affirmed, Fitzpatrick C.J. and Idington J. dissenting.

APPEAL from a decision of the Supreme Court of
Nova Scotia(1) affirming the judgment at the trial in
favour of the defendant.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 47 N.S. Rep. 480.
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The facts of the case are sufficiently stated in the 1914

above head-note. The only question on the appeal was BURT

whether or not the plaintiff had a right of action cITY oF

against the City of Sydney for injurious affection to SYDNEY.

his property by construction of a subway on a public
highway in that city. The trial judge and the Supreme
Court of Nova Scotia held that he had none.

Mellish K.C. for the appellant.
Findlay Macdonald for the respondent.

THE CHIEF JUSTICE (dissenting).-I would allow

this appeal with costs.

IDINGTON J. (dissenting).-The appellant owns

property in Sydney fronting on Victoria Street where
a subway has been built which reduces the width of
the street and leaves, for the length of the subway, a
street of about half the width previously existing and
in a manner changes the access to the appellant's
property.

He claims that his property has been injuriously
affected thereby and that respondent, whose council
promoted the creation of this subway by an applica-
tion to the Governor in Council to direct such work
for the public safety as means of crossing two rail-
ways, is answerable to him for the damage thus done
to his property.

The work was directed by the Governor in Council
after hearing respondent and the representatives of
the railway companies concerned and the work ex-
ecuted by the Dominion Iron and Steel Co., Limited,
according to a plan annexed to the order-in-council.

7
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1914 The terms of the order-in-council, material for our

BURT present consideration, are as follows:-
a'.

CITY oF 4. That the Dominion Iron and Steel Company, Limited, shall
SYDNEY. undertake the construction of the subway at the offer made by the

I JDominion Iron and Steel Company, Limited, viz., $35,000, and that the
Idington J.

City of Sydney shall contribute $5,000; the Cape Breton Electric Com-

pany, Limited, and the Dominion Coal Company, Limited, each to

contribute one-third of the remainder not to exceed the sum of

$10,000, balance of cost of .construction to be paid by the Dominion

Iron and Steel Company, Limited.
5. That all the land damages be paid by the City of Sydney.
6. That detailed plans and specifications be submitted by the

Dominion Iron and Steel Company, Limited, for approval by the

Government.

The courts below have held that inasmuch as 'there

was no land taken from the appellant, 'he has no
remedy for anything in the way of his land being in-

juriously affected.
The order-in-council was founded upon sections

178 and 179 of the "Nova Scotia Railway Act" which
are identical in terms with sections 187 and 188 of the
"Railway Act of Canada," as consolidated in 1888,
save in substituting the Governor in Council for the

Railway Committee.
It seems to me that the first question raised is

whether or not an action can be founded upon such an

order. It is quite correctly stated in the judgment

appealed from that the order-in-council cannot en-

large the claim for land damages which must rest

upon the statute. But it has been decided in

numerous cases that an action may be founded upon

orders made under said sections 187 and 188 of the

"Railway Act of Canada." The first was the case of

the City of Toronto V. The Grand Trunk Railway Co.

(1).
(1) 37 Can. S.C.R. 232.

8
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The action upon the order in that case gave rise 1914

to much judicial difference of opinion. BURT

Some able judges in the Court of Appeal seem to CrT oF

have hesitated to hold that in a case where the muni- SYDNEY.

cipality had not applied to the Railway Committee it Idington J.

could he made liable to such an action.

It so happened in that case that municipal auth-

orities had represented that the condition of things

needed something to be (lone for public safety. This

enabled some judges to hold the city liable; though

doubting much the liability if that element were out

of the case.

That case was followed by the special case of In re
Canadian Pacific Railway Co. and County and Town-
ship of York(1), which had to be decided in part at

least on the bare question of the right to bring an

action upon such an order though the party to be held

liable thereunder had taken no part in the proceedings

before the Railway Committee.

The court held on the facts one of the municipali-

ties could not be held a person interested, but the

other was and that the action would lie.

Then the question came again before the Ontario

courts in the case of City of Toronto v. Canadian
Pacific Railway Co., wherein it was sought to recover

from the city the proportionate share of the cost of cer-

tain protective measures ordered by the Railway Com-

mittee of the Privy Council of Canada.

The learned trial judge in that case followed the

foregoing decisions and his judgment was maintained

by the Court of Appeal for Ontario.

Thereupon the city appealed to the Judicial Com-

(1) 25 Ont. App. R. 65.

9
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1914 mittee of the Privy Council. The result is reported in

BURT City of Toronto v. Canadian Pacific Railway Co. (1),
crr from which it appears that by that time former doubts

CITY 01F
SYDNEY. as to the range anid efficacy of such an order had dis-

Idington J. appeared and the only doubt raised was as to the con-
stitutional power to make an order as against a muni-
cipality created by a provincial legislature and sup-
posed until the earliest of these cases to be endowed
only with such powers as its creator had given it and
hence could not be used for any ulterior purpose as a
means of taxing those within its limits.

The Judicial Committee overruled the objection
and held the order valid and binding upon the city.

I am unable to distinguish in principle the ground
proceeded upon in those cases from that invoked
herein which is merely another application of the
same principle to a slightly different state of facts.

In the last analysis it is simply a question of the
jurisdiction of the Governor in Council within the
sections relied upon to execute the purposes of the
"Railway Act" by such an order as made.

The section neither expressly nor impliedly directs
how the purpose is to be executed. Its object is plain.
It may be said that there is an implication that the
statutory method of expropriation alone can bound the
operation of such an order. The language of Lord
Macnaghten in Corporation of Parkdale v. West (2),
to which I will presently advert, lends colour to such
a proposition. But that was before the decisions I
have referred to and legal history outlined therein.

It would, however, I submit, seem quite competent
for the Governor in Council either to direct that the

(2) 12 App. Cas. 602.

10
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procedure towards making the crossing should be 1914

according to the method laid down in the "Railway BURT

Act" whereby the arbitration proceedings provided CITY OF

thereby might be invoked and that all usually done SYDNEY.

before a railway is built, such as filing a plan or Idington J.

scheme, and that satisfaction be made the owner of
land taken for damages, or security given therefor,
before any proceedings taken; or that the work be
done according to plans specified by the order and be
paid for as specified and the land damages be deter-
mined as the law in such case may have provided and
be also paid by any such party as the order should
direct. If that party happened to be a municipality
it might well be left in the case of a work to be done
on or to improve its own streets to its exercising its
power of negotiating with those concerned or resort-
ing to its powers of expropriation or taking its
chances of an action and directing accordingly.

Now of the four parties concerned in the execution
of this work one only was selected to execute it ac-
cording to the plan proposed and evidently as a con-
tractor doing the work for a fixed price and each of
the other three parties who were concerned was to
contribute as directed to the cost the sums respectively
allotted as its share of the burden.

Respondent in this respect was to pay some of the
cost of execution and meet the land damages.

It certainly cannot be said that each of the railway
companies was to be expected to file a plan and give
notice thereof and have a separate set of arbitration
proceedings to determine the amounts to be paid for
land damages. And it cannot be said that one merely
undertaking on behalf of itself and others the contract

11
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1914 to execute the work was expected to assume the respon-
BURT sibility for a series of arbitrations with which it was

CITY O to have no concern.
SYDNEY. It was clearly intended that respondent should

Idington J. attend to, and I think the fair inference is that it did
attend to, the business of meeting such claims as in-
volved in securing the right of way, but in course of
doing so failed to recognize such claim as -appellant
might have. It widened the street allowance first and
thus ameliorated the condition of things sure to result
from executing the work. Whether or not that ameli-
oration was sufficient to meet reasonably the rights
of appellant in street accommodation is very question-
able.

The street is vested in the respondent which took
steps to 'have it so widened. Evidently respondent
thus aided in promoting the furtherance of the enter-
prise and took part in the wrong, if any, now com-
plained of, by co-operating with those executing the
work by lowering or altering the grade of its street.
It admits.as much though not admitting a prior deter-
mination to do so.

Having not only submitted to, but, -actively as its
minutes shew, promoted the making of the order and

agreed to be governed by it, and actively acted upon

the order in question and taken no steps to bring
about the usual mode of acquiring lands and satis-

fying the claims of those damnified which it was by

the terms of the order to have satisfied, can it in law

say it is entitled to go free?

I have looked at. a great many cases of actions

founded upon the rights given by virtue of statutes

and from the case of Beckford v. Hood(1), where it

(1) 7 T.R. 620.

12



VOL. L.] SUPREME COURT OF CANADA.

was held that by virtue of the "Copyright Act" a man 1914

had acquired a right of property in his literary pro- BURT

ductions for infringement of which he had a right of CITY OF

action, down to the present time there have been a SYDNEY.

great many successful and unsuccessful attempts Edington J.

made to found actions upon some breach of duty
created by a statute having been neglected or the
statute intended to protect some one having been wil-
fully violated. As a result of these decisions I think
it seems to be now the settled rule to look at the
statute and determine in the language of Lord Cairns
in the case of Atkinson v. Newcastle and Gateshead
TVaterworks Co.(1), at p. 448, whether or not an
action can be said to fall within the purview thereof.
He said there, when asked to follow the law as laid
down in the case of Coiuch v. teel(2), after doubting
the rule therein:-

I cannot but think that that must, to a great extent, depend on
the purview of the legislature in the particular statute, and the
language which they have there employed, and more especially when,
as here, the Act with which the court have to deal is not an Act of
public and general policy, but is rather in the nature of a private
legislative bargain with the body of undertakers as to the manner
in which they will keep up certain public works.

I ask now does it lie within the purview of this
statute that an action is intended to be brought or
may be brought founded upon the right created
thereby ?

As to the intention, I grant that for a new road
and new enterprises crossing each other there is room
to urge that the statutory method of expropriation is
to be followed.

But as to the case of improved methods of crossing
old roads where no new land is to be expropriated and

(1) 2 Ex. D. 441. (2) 3 E. & B. 402.

13
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1914 where the proceedings indicated by the statute seem

BURT quite inappropriate and next to impossible, if not as

Cr OF I incline to think often absolutely impossible, to make
SYDNEY. them applicable and workable, is there no remedy by

Idington J. action founded upon the statute and the duties and

rights founded upon and flowing therefrom ?

It is this latter phase of what may arise any day on
similar statutes that renders this an important case.
The sections authorizing the order are evidently in-
tended to apply to two entirely different conditions
of things. And so far from the powers given being in
any sense limited or bounded by 'the procedural
methods of expropriation, the cases I have cited shew
how much further the courts have gone than might be
implied from the judgment in Corporation of Park-
dale v. TVest (1), where, on the facts, the munici-
pality's power to expropriate was impossible of appli-
cation.

I have come to the conclusion that despite the
neglect to adopt the methods provided by the statute,
and impossibility of observing same, a case has arisen
in which the right of action may be founded upon the
statute and what has been ordered and done there-
under, for which respondent must answer.

I also think it may be well rested upon the active
co-operation of the respondent with the railway com-
panies in doing that which was wholly illegal; especi-
ally if the only methods by which such a work can be
executed lawfully are for a railway company to file a
plan, etc., as provided for in the case of a new work or

extension of an old one 'to which such methods will

apply.
(1) 12 App. Cas. 602.

14
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The latter is not exactly my view, but rather the 1914

former. All I mean to say is that if these methods BUiT

must be observed, then the respondent has wrongfully cr o.CTY OF

contributed, by the use made and permission given to SYDNEY.

use the street owned and controlled by it, to the Idington J.
detriment of the plaintiff in respect of his property.

In such case it would fall within Corporation of
Parkdale v. West(1).

I should prefer to rest upon the ground that the
section comprising both that to which the mode of ex-
propriation given by the Act and that to which such
methods cannot be applied, the duty created by statute
and order thereunder, as between the parties hereto
was violated or neglected by respondent and must be
answered by it in way of damages.

The charter of respondent by section 248 vests the
legal title of the street in it, by section 249 requires
it to keep the streets in repair and by section 265 em-
powers it to see that anything needed for their pro-
tection be observed and measures of prevention of any
injury thereto may be taken and especially that it be
not encumbered in any way by structures of any kind
or otherwise. Armed with these powers it neglected
each and all of them. It had, moreover, very ample
power to close up permanently "in whole or in part
any road or street, or portion of a road or street within
the town limits" and had comprehensive powers of ex-
propriation and compensation.

Of course, all this and the bearing thereof herein is
predicated upon the hypothesis that there is a claim
for damages for injuriously affecting appellant's
property.

(1) 12 App. Cas. 602.
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1914 The language of Lord Macnaghten in Corporation

BURT of Parkdale v. TI1est(1), is, though in an action

CITY OF against the municipality, clearly intended to demon-
SYDNEY. strate that there was in fact a case of a claim under

Idington J. the "Railway Act of Canada" as it appeared in the

statute which existed before the consolidation of 1888.
Now under that act as it then stood it was much

more difficult to found any claim for the injuriously
affecting land than under the later Act from which
the "Railway Alct of Nova Scotia" seems to have been
almost entirely taken.

The judgment of Lord Macnaghten, therefore,
seems to put beyond doubt that in such a case as this
the man whose lands are to be injuriously affected by
executing a work which it is duly competent for the
Governor in Council to direct, is not confined to the
terms of the single section by virtue of which the
Governor in Council acts, but that the whole Act
must be looked at and read in a way that will execute
its probable purpose.

In the "Nova Scotia Railway Act" there are see-
tions 88 and 138 respectively identical with sections
92 and 144 in the "Canada Railway Act of 1888,"
which I repeat were more effectively framed to pro-
tect the owner of land injuriously affected than is to
be found in the earlier acts which were before the
court in Corporation of Parkdale V. TWest(l).

In that case the railway companies concerned and

the municipality had all agreed and signed a memor-
andum of agreement which provided for the munici-
pality undertaking the work. It alone was sued and

unsuccessfully sought to justify under the order of the
Railway Committee.

(1) 12 App. Cas. 602.
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In many leading features that case and this are 1914

alike, but as respondent here did not, as defendant BUeT

there, actually execute the work, that case does not by Crry oF

any means entirely cover this, but as to the measure of SYDNEY.

damages it seems in point so far as the judgment Idington J.

needed to go. There are many features in the facts
of that case which render it of very doubtful help
herein. For the work in question there was not wholly
within Parkdale, but stretched into another munici-
pality over which it had no control. There had been
local legislation enabling the two municipalities to
deal with the matter, but that was ignored in what was
done. Yet as to the question of the measure of dam-
ages it seems a safe guide.

I have no doubt on the facts there the damages
were very much more obvious than here and pre-
sented a case much more adaptable to fit the proce-
dural features of the "Railway Act" relative to ex-
propriation to the facts than can be done by what is
presented in this case.

All that I have set forth above as within the powers
of respondent if it had chosen to exercise them were,
upon its peculiar facts automatically, as it were, elim-
inated from consideration in that case.

The law of Ontario also rendered it impossible for
a municipality to destroy the property of landowners
fronting upon a street without making compensation.

The charter of respondent gave it more invasive

power in this regard than existed in the Village of
Parkdale under the "Municipal Act of Ontario," and
so far as lowering the grade of the street may he in-
volved the damages recoverable may have to be in
that regard measured by a less stringent rule than
might have been applicable to Parkdale.

2
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1914 This, however, is a minor point, not going to the

BURT gist of the action.

Cr o What I am concerned with is to demonstrate if I
SYDNEY. can that the Governor in Council acted within the

Idington J. power given and that it became the duty of each party
falling within the scope of the order made, to do that
which in law it could properly and lawfully do to
carry out the order made and that if the respondent
had exercised its numerous powers, it could have pro-
tected the street until those entitled to compensation
had been satisfied or secured and that those entitled
by virtue of their property being likely to be injuri-
ously affected were of that class, and that unless and
until either by the exercise of its own powers or the
exercise by some one of the other parties concerned of
a power lying within the power given it, the order of
the Governor in Council remained inoperative save
in so far as the implied duty thereunder cast upon the
respondent to satisfy the claims for "land damages."

It overlooked this and thereby in effect disobeyed
the order by which the Governor in Council had
directed in that regard as above quoted.

Hence in my view this action must rest upon the
statute and the possible duties that the directing
power thereunder may impose.

I may repeat that in the alternative there seems
a clear case of the respondent having not only neg-
lected to preserve the street, but also joined in an at-
tempt to destroy it unless protected by the authority
of the order of the Governor in Council.

The respondent is clearly liable either for its
failure to observe the terms of the order-in-council or
for this violation of the terms of its charter imposing
the duty to maintain the street.

18
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. It is to be observed that the authority of the Gover- 1914

nor in Council is by the amendment of 1898, now form- BURT

ing section S of the "Railway Act of Nova Scotia," CrT oF

sub-secs. (h) and (i), more direct and specific than SYDNEY.

that given the Railway Committee in the "Railway Idington J.

Act of Canada."
The sub-section (h) empowers the Governor in

Council to direct relative to the construction of rail-
ways upon, along or across highways, and sub-section
(i) empowers as to the compensation to be made to

any person or company in respect of any work or mea-
sure directed to be made or taken, or the cost thereof,
or the proportion of such cost to be borne by any per-

son or company.
In the "Interpretation Act" applicable to this in

the Revised Statutes of Nova Scotia, of which the
"Railway Act" is one, a person is so defined as to in-
clude any body corporate, which the respondent is.

The order-in-council is not perhaps as clearly ex-
pressed as it might have been, but it certainly im-
plies that the duty of compensation relative to land
damages was imposed upon respondent.

Then section 14 provides that any decision or order
made by the Governor in Council under said "HiMl-
way Act" may be made an order of the Supreme
Court and be enforced in like manner as any rule or
order of such court.

All these provisions coupled with the line of cases
I have cited upon the right to bring an action to en-
force an order of the Railway Committee under the
"Railway Act of Canada" decided since the decision in
Corporation of Pairkdale v. West(1), somewhat differ-

(1) 12 App. Cas. 602.

2%

19



SUPREME COURT OF CANADA. [VOL. L.

.914 entiate the point of view to be taken here from that

BURT held in that case as to what may be the scope of auth-

CITY OF ority implied in an order-in-council under the "Nova
SYDNEY. Scotia Railway Act."

Idington J. It was suggested in argument by appellant's coun-

sel that at least a declaration might be made by us
which is not necessary or desired if the appeal can be
maintained.

If we cannot maintain the appeal, I think we have
no right to make any declaration, as this is not a suit
for any such purpose even if such a suit is maintain-
able in a Nova Scotia court.

And, again, it has been suggested that the com-
pany constructing the subway are the wrongdoers
and should have been parties defendant.

That company was a mere contractor to do the
work and get certain compensation and there is no
right by or through it to reach the respondent.

If that company and all the other companies con-
cerned had been made parties along with the re-
spondent, they might have answered that it was the
duty of respondent alone to bear the burden of com-
pensation for land damages.

If the respondent is liable at all, it can be held
liable herein without such circumlocution which
could lead nowhere.

In conclusion I may remark that the damages
may be insignificant if heed is given to the powers of
the city to close part of the street. The measure of
damages should be reached by due consideration being

given to the possibilities of what might have happened
had the city exercised all its powers and the conse-
quent damages in way of compensation in such case.

I think the appeal must be allowed with costs.

20
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DuFF J.-The controversy in this appeal turns 1914

upon the construction of certain sections of the "Nova BURT

Scotia Railway Act," sections 178 and 179, chapter CIT oF

99, R.S. of N.S., and of a certain order-in-council made SYDNEY.

under the authority of these sections. A brief state- Duff J.

ment of the material facts will be necessary to shew
the exact nature of the points in question.

The appellant is the owner of certain lands in the
territorial limits in the City of Sydney, the respond-
ent municipality. Railways of the Dominion Coal
Company and the Dominion Iron & Steel Company
cross a street within the municipality, known as the
Victoria Road. The Cape Breton Electric Co. has a
tramway in this road which, following its surface,
formerly crossed these railway tracks by a level cross-
ing. The crossing being dangerous, the Governor in
Council on April 29th, 1911, made an order in the
following terms:-

The Commissioner of Public Works and Mines in a report dated
the 18th day of April, 1911, states that the Dominion Coal Company,
Limited, and the Dominion Iron and Steel Company, Limited, have
constructed and in operation certain railways in the County of Cape
Breton to which chapter 99, Revised Statutes of Nova Scotia, 1900,
is applicable.

That such railways so in operation pass over and across a high-
way within the limits of the City of Sydney in the County of Cape
Breton. at a point known as the McQuarrie's Crossing;

That it has been represented to the Governor in Council that it
is necessary and expedient for the public safety that such highway
be protected;

That careful inquiry has been made in respect thereto, and in re-
spect to the best means of affording such protection and as to the
apportionment of the costs thereof, and all parties interested have
been heard in respect thereto;

That it is necessary and expedient for the public safety and for
removing and diminishing the danger arising from the position of
the said railways and crossing that the said highway be carried
under the said railways.

The Commissioner recommends that the necessary subway be
ordered constructed in general accordance with the plans and
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1914 specification submitted by the Dominion Iron & Steel Company,
Limited, and referred to on the report of F. W. W. Doane, civil

BUT engineer, dated 14th September, 1910, and annexed to the Commis-

CITY or sioner's report, but, however, with the following modifications and

SYDNEY. subject to such approval of the Governor in Council as to the further
- - details thereon.
Duff J. 1. Modification of the sidewalk subway arch under the Domin-

ion Coal Company railway to a span with girders, and reinforced

concrete roof.
2. Leaving the south approach, including sidewalk grade, to the

approval of the city engineer of the City of Sydney.
The Commissioner further recommends that, except as modified

above, the report of the said F. W. W. Doane be adopted, and that

the recommendation contained therein be carried into effect.

The Commissioner further recommends:-

1. That permanent pavement be not required to be laid in the said

subway.
2. It shall be the duty of the Dominion Iron & Steel Co., Limited,

and the Dominion Coal Company, Limited, to keep the street reason-

ably open for traffic during the construction of said subway.

3. That the expenses of a watchman from the first day of Janu-

ary, 1911, be paid by the parties interested, i.e., the Dominion Coal

Company, Limited, the Dominion Iron & Steel Company, Limited, the

City of Sydney and the Cape Breton Electric Company, Limited, in

equal shares until the traffic across the rails be diverted into the

subway.
4. That the Dominion Iron & Steel Company, Limited, shall

undertake the construction of the subway at the offer made by the

Dominion Iron & Steel Company, Limited, viz.; $35,000, and that

the City of Sydney shall contribute $5,000; the Cape Breton Electric

Company, Limited, and the Dominion Coal Company, Limited, each
to contribute one-third of the remainder, not to exceed the sum of

$10,000, balance of cost of construction to be paid by the Dominion

Iron and Steel Company, Limited.

5. That all the land damages be paid by the City of Sydney.

6. That detailed plans and specifications be submitted by the

Dominion Iron & Steel Company, Limited, for approval by the

Government.
7. That the stairway be roofed over and all parties interested pay

an equal portion -of the cost.

Pursuant to the order, the projected subway was
constructed on Victoria Road underneath the railway

tracks. The appellant's premises are situate on Vic-

toria Road and the subway passes in -front of them.

22



VOL. L.] SUPREME COURT OF CANADA.

The result of the works was that the roadway of Vic- 1914

toria Road was lowered throughout the width of the BURT

subway and the sidewalk opposite the appellant's pre- Crr ov

mises was altered and narrowed. The appellant in his SYDNEY.

action advances a claim for compensation in respect Duff J.
of the injurious affection of his premises by the con-
struction of these works. In his statement of claim
lie based his claim to relief upon an allegation that
"the parties interested in the order-in-council had con-
structed the subway in question in the years 1911 and
1912 and that in doing so they altered and lowered the
grade of the street, changed the width of the street
and the sidewalk opposite his property, thereby im-
peding access to that property from the street and
bringing about a diminution in value and further-
more, that under the provisions of the order-in-council
the respondent municipality was under an obligation
to pay to the appellant compensation for his loss." In
the alternative, the appellant charged that the re-
spondent municipality had wrongfully altered the
grade of the street, prejudicially affecting his pro-
perty in respect of the access thereto from Victoria
Road and diminishing the value of it. The answer of
the respondent municipality was twofold. In sub-
stance it was -alleged that the works in question were
constructed (under authority of the order-in-council
passed pursuant to certain provisions of the "Nova
Scotia Railway Act") by the Dominion Iron & Steel
Company, Limited, and that the municipality was not
in any way responsible to the appellant for the acts of
that corporation; that the clause of the order-in-
council directing the City of Sydney to pay "land
damages" did not give the appellant any direct re-
course against the municipality and that the state-
ment of claim disclosed no cause of action.
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1914 The parties agreed that the question of the lia-
BURT bility of the respondent municipality to plaintiff

CITY O should first be determined on the pleadings and on
SYDNEY. certain admissions which are as follows:-
Duff J It is admitted in pursuance of the said order-in-council the

Dominion iron and Steel Company proceeded to make such subway
in the years 1911 and 1912, before this action was brought.

It is admitted that said subway was built as shewn on plan M/a
and had the effect on the street as shewn on the said plan.

It is admitted that the sidewalk in front of the plaintiff's pro-

perty was altered and narrowed.
It is admitted that the access to the plaintiff's property has been

changed by the building of the said subway.
It is agreed that the question of legal liability of the city on the

admissions made at the trial and appearing on the pleadings be first
decided, and in the event of the city being held liable that the
damages be assessed at a later date.

The 'action came on for trial before Mr. Justice
Ritchie. who held that the provision of the order-in-
council respecting "land damages" was ultra vires and
that the other grounds of liability put forward by the
appellant were met by the fact that the subway was
constructed by the Steel Company pursuant to the
order-in-council under authority of statute.

In the full court the appellant's appeal was dis-
missed in part as appears in the judgment of Mr. Jus-
tice Meagher on the same ground as that taken by
Mr. Justice Ritchie as well as on the further ground

that the provision in the order-in-council assessing the
"laud damages" against the city must be read as only
a provision apportioning the cost of the works

amongst the parties interested. and not as giving any
right against the city to third parties.

I have come to the conclusion there is n1o answer

to the last mentioned point taken in the judgment of

Mr. Justice Meagher. Sections 178 and 179 of the

"Nova Scotia Railway Act" are as follows:-
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Sec. 178. Whenever any portion of a railway is constructed or 1914

authorized or proposed to be constructed, upon or along or across
BURT

any street or other public highway at rail level or otherwise, the com-

pany, before constructing or using the same, or in the case of rail- CIY OF

ways already constructed, within such time as the Governor in Coun- SYDNEY.
cil directs. shall submit a plan and profile of such portion of -

railway for the approval of the Governor in Council; and Duff J.
the Governor in Council, if it appears to it expedient or

necessary for the public safety, may, from time to time
authorize or require the company to which such railway belongs,

within such time as the Governor in Council directs, to protect such
street or highway by a watchman or by a watchman and gates or
other protection - or to carry such street or highway, either over or

under the said railway by means of a bridge or arch, instead of
crossing the same at rail level, - or to divert such street or highway,

either temporarily or permanently - or to execute such other works

and take such other measures as under the circumstances of the case
appear to the Governor in Council best adapted for removing or

diminishing the danger arising from the then position of the rail-
way, and all the provisions of law at any such time applicable to the

taking of land by such compani', and to its valuation and convey-
ance to the company, and to the compensation therefor, shall apply
to the case of any land required for the proper carrying out of the

requirements of the Governor in Council under this section.
See. 179. The Governor in Council may make such orders and give

such directions respecting such works and the executing thereof, and
the apportionment of the cost thereof and of any such measures of
protection between the said company and any person interested there-

in, as appear to the Governor in Council just and reasonable.

I am unable to agree with the view (assuming the
works in question to have affected the appellant's
access to his property from Victoria Road in such a
way as to entitle him to claim a compensation from
the railway company constructing the works, for in-
jurious affection of his property under sec. 138 et
seq.) that such compensation may not properly be the
subject of apportionment as part of the cost of the
works authorized under sec. 179, and I think the
phrase "land damages" is wide enough to embrace,
and was intended to embrace, compensation of the
nature of that claimed by the appellant in this action,
On the other hand (assuming the works were lawfully
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1914 Lonstructed under sees. 178 and 179) the plaintiff on
BURT well settled principles would have to look to some

CITY OF statutory provision or some contract for his right of
SYDNEY. compensation for injuries suffered by him in conse-
Duff J. quence of an undertaking carried into effect under the

sanction of statute. I agree with the full court in
thinking that section 179 does not invest the Governor
in Council with authority to do more than apportion
among the parties interested the cost of the under-
taking and that such authority does not extend to the
giving a right of action to persons entitled to com-
pensation against anybody who is not exercising the

powers conferred by the "Railway Act."
In this particular instance it was the Dominion

Iron & Steel Company which was exercising its
powers as a railway company under authority of see-
tion 178 and by the last paragraph of that section that
company in exercising those powers was subject to all
the provisions of the law relating to taking of land by
a railway company. On it rested the obligation
created by the "Railway Act" to compensate persons
whose lands should be injured by the construction of
the works. I think section 179 does not authorize the
Governor in Council to extend this obligation to
others and I think the order-in-council does not pro-
fess to do so. Assuming then the works to have been
lawfully constructed, the position would be this: The
appellant's right to recover compensation, if any, is
against the steel company, and it is to have compen-
sation determined in the manner provided for by the
Act. But there is no right under the Act against the
municipality.

The truth appears to be, however, that if the
claim now put forward by the appellant is a well-
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groundcd claim the work never was lawfully con- 1914

structed. The provisions of the "Railway Act of BURT

1879" which were in question in Corporation of CrTY O
Parkdale v. West(1), were almost identical with SYDNEY.

the provisions of the "Nova Scotia Railway Act" Duff J.

relating to the construction of works which tres-
pass upon or injuriously affect the lands of private
persons, and it was there held by the Privy Council
that before constructing a work having such effect, it
was the duty of the railway company to take the
necessary proceedings to ascertain and to pay the coin-
pensation provided for in the Act. That was not done
in this case, and while it may be that the plaintiff
would in consequence have a right of action for dam-
ages against the railway company, there is nothing
in this record whatever to justify a finding that the
city was in any way implicated in the wrongful acts
of the railway company, in other words, there is noth-
ing to shew that the municipality was a party to pro-
ceeding with the work without taking the necessary
steps under the "Railway Act." One may suspect
that the municipality, being the party chiefly inter-
ested, was in reality responsible for the -taking of this
course, but there is no admission to that effect, and
there are no facts which would justify such an infer-
ence. I am not satisfied that the appellant could not
after the completion of the structure, have taken pro-
ceedings to compel the railway to concur in the neces-
sary steps for determining and to pay compensation
when determined. That, however, was not done and
I am unable to see on what ground his claim against
the municipality can be sustained. It was not sug-
gested on behalf of the appellant that the railway con-

(1) 12 App. Cas. 602.
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1914 pany should be added as party-defendant and one
BURT must suppose that there is some good reason why pro-

CITY OF ceedings were not taken against the railway company.
SYDNEY. With a good deal of regret I find myself forced to
Duff J. the conclusion that the appeal must be dismissed on

the short ground that the municipality is not shewn
to have done any wrongful act; and as regards com-
pensation, it is responsible only under the order-in-
council and the provisions 'of the order4n-council are
limited to giving to the railway company a right to
claim contribution in respect to the cost of the work.
There is no vinculun juris between the appellant and
the municipality and no tort for which the munici-
pality is responsible.

ANGLIN J.-This appeal presents three questions
for determination:-

1. Are land damages part of the costs of the
"works and the execution thereof" within section 179
of the "Nova Scotia Railway Act," Revised Statutes
of Nova Scotia, ch. 99 ?

2. Are the sections of that Act which provide for
payment of such damages in respect of lands not
taken, but injuriously affected, made applicable to
works ordered under section 178 ?

3. Is the City of Sydney directly liable to the
plaintiff for whatever damages he has sustained ?

Having regard to the obvious connection between
section 178 and section 179 and to the provisions of
the former, I have no doubt that land damages are
included in the costs of works dealt with in the latter.

The decision of the Judicial Committee in Corpora-
tion of Parkdale v. W'est(1), at pp. 611-12, with a re-

(1) 12 App. Cas. 602.
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ference to section 138 of the "Railway Act," gives a 1914

conclusive answer in the affirmative to the second BURT
V.

question. CITY OF
SYDNEY.

The third question presents a little more difficulty. A
Anglin .

The order of the Governor in Council was authorized
by sections 178 and 179, as well as by section 8(i) of
the" "Railway Act." By that order, granted on the
application of the defendant municipality, and with-
out which, because of interference with the railways,
the works could not have been undertaken, while the
railway companies were directed to construct them,
the City of Sydney was required 'to pay "all the land
damages" occasioned by them. These terms were ac-
cepted by the city and upon them the work was under-
taken.

If the work was begun and prosecuted without
application, or notice to treat to 'the plaintiff (sees.
138-141) (and that would appear to have been the fact
in view of the contention of the defendant, made
throughout this litigation, that there is no liability
for damages sustained by the owner of land not

taken, but only injuriously affected) their construc-
tion and the alteration in the level of the highway
were as to him a trespass; and for that those who com-
mitted it, the railway companies, and not the present
defendant, are liable, just as they would be, if they
had entered upon and taken the plaintiff's land. Cor-

poration of Parkdale v. West(1) ; Inverness Railway
and Coal Co. v. Mc[saac(2) ; Hanley v. Toronto,
Hamilton and Buffalo Railway Co.(3).

(1) 12 App. Cas. 602. (2) 37 Can. S.C.R. 134.

(3) 11 Ont. L.R. 91.
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1914 If, on the other hand, proceedings were duly taken,
BURT under sec. 138 et seq. of the "Railway Act," it is pro-

CIT OF bable. that only damages ascertained in accordance
SYDNEY. with those provisions are recoverable. But, however

Anglin J. that may be, it would seem that the land damages, like

other items of the cost, are payable in the first in-
stance by the companies exercising the powers con-
ferred by sec. 138 et seq., with a right as to the land
damages of indemnification against, or recoupment
by, the City of Sydney under the terms of the order-
in-council. That order made under sections 8(i), 178,
and 179 of the "Railway Act," contemplated that the
powers conferred by that Act should be made use of as
the machinery by which the right to acquire, or to
cause injury to, land should be exercised. Unless that
procedure is followed it may be that there is no obli-
gation upon the defendant municipality under the
order-in-council. But in any case, I think the prim-
ary and the only direct responsibility to the plaintiff is
that of the railway companies, either as trespassers,
or as liable -to pay -compensation under the "Railway
Act." Whatever may be the liability of the City of
Sydney, if any, it is in my opinion not to the plaintiff,
but to the railway companies by way of indemnity or
contribution. , *

On this ground alone I would dismiss the appeal.

BRODEUR J.-The proceedings do not disclose any
lieu de droit between the appellant and the respond-
ent.

The appellant claims that his property has been
injuriously affected by the construction of a subway.
It might be true; but who is the wrongdoer ? That is
the railway company and not the respondent muni-
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cipality; and the action then should have been brought 1914

against the company. BURT

But the appellant says that he is entitled to pro- (V. oF

ceed against the City of Sydney because, under the SYDNEy.

order-in-council which ordered the construction of the Brodeur J.

subway, that city was condemned to pay "land dam-

ages."

I have no doubt that the Lieutenant-(fovernor in

Council could authorize or require the railway corn-

painy to construct the subway. But the taking of any

land required for the carrying out of the requirements

of the order-in-council or any compensation for lands

injuriously affected, should be determined under the

ordinary provisionls of the law. (Ch. 99, H.S.N.S., sec.

178.)
Arbitration proceedings should have taken place.

Daiages would have beeii assesse'd and theii the City

of Sydney could perhaps be held liable for those

damages and conipeisatioii.

But until this is done, can the city be condemned

to pay anything to a riparian owner of the subway ?
I don't see how in the circumstances of this case an

action by a property owner should lie against the

municipality.

The appeal should be dismissed with costs.

Appeal dismissed with cost,.

Solicitor for the appellant: R. 31. Langille.

Solicitor for the respondent: Findlay M1acdonald.
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1914 THE THEATRE AMUSEMENT COM-
-I- APPELLANTS;

*May 12. PANY AND OTHERS (DEFENDANTS).. .
*May 18.

AND

LOUIS B. STONE (PLAINTIFF) ........ RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF THE PROVINCE
OF ALBERTA.

Coinpany - Disqualification of directors - Taking personal profit -
Fraud-Illegal contract-Ratification-Right of action-Share-
holder--Recourse by minority-Alberta "Companies Ordinance,"
N.TV. Ter. Ord. No. 20 of 1901-Construction of statute.

Where the directors of a joint-stock company organized under the
Alberta "Companies Ordinance" (N.-W. Ter. Ord. No. 20 of
1901), have violated the provisions of article 57, Table "A," of
that enactment, (as to vacating the office of directors.) the con-
sequences involve not only the disqualification of the directors,
but also give a right of action on the part of any shareholder
for a declaration of such disqualification and for an account
of the moneys improperly received by them as profits under
contracts between them and the company. Such contracts,
being prohibited by the ordinance, could not be ratified by a
majority of the shareholders, as the matter is not one merely
of internal management. Burland v. Earle ( (1902) A.C. 83),
distinguished.

The judgment appealed from (25 West. L.R. 005) was affirmed.

APPEAL from the judgment of the Supreme Court
of Alberta(1), reversing in part the judgment of Har-
vey C.J., a.t the trial.

The action was brought, against the Theatre
Amusement Company, Barney Allen, Julius Allen,
Jay Junior Allen and a partnership firm known as
The Canadian Film Exchange, by the present respond-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 25 West. L.R. 905.
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ent, a shareholder in the Theatre Amusement Com- 1914

pany, who had also been a partner in the Canadian THEATRE
AMUSEMENTFilm Exchange, but had retired from that partnership Co.

previous ito the illegal contracts complained of by S.

which the appellants, the Allens, being the remain- -

ing shareholders in the Theatre Amusement Company
and its directors, had obtained profits improperly
from the last-mentioned company. The plaintiff
sought a declaration that, by their misconduct, the
Allens had become disqualified as directors of the
said company, for a refund to the company of moneys
received by them as salaries, an account of the moneys
improperly received by them, and the appointment of
a receiver to carry on the business of the company.
At the trial the learned Chief Justice decided that the
salaries had been voted by the directors to themselves
without proper authority, that they were liable to ac-
count to the company for profits made by them in
dealing between the company and themselves, that the
shareholders could ratify, if they wished, what the
directors had done, and that, in the meantime, the
court should not interfere because interference should
be for the benefit of the company and not for that of
a single shareholder whose interests were less than
those of the defendants as holders of the majority of
the stock. Consequently an order was made for the
refund of the amount of the salaries in question, but
the plaintiff failed on the other branches of his action.
On an appeal to the full court, this judgment was
varied by the judgment now appealed from by a direc-
tion that, unless a new trial was agreed to, there
should be an accounting for the profits improperly ob-
tained by the directors.

3
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1914 The questions in issue on the present appeal are.

THEATRE stated in the judgments now reported.
AMUSEMENT

Co.
V. R. V. Sinclair K.C. for the appellants.

STONE.
- J. A. Ritchie and Hannah for the respondent.

THE CHIEF JUSTICE agreed with Idington J.

IDINGTON J.-The respondent and the three de-
fendants, named Allen, owned in equal shares the cor-
porate appellant and composed the partnership firm
known as The Canadian Film Exchange. The interest
of respondent in the latter concern was bought by the
Allens, who continued the business.

The firm had, both before and after the respond-
ent's retirement, sold goods to the appellant corpora-
tion, of which the Allens were the directors.

The ordinance under which the incorporation of
the Theatre Amusement Company was procured pro-
hibited-the directors from doing so at a profit. And,
so long as respondent was a member of the firm, they
did not sell to the. corporation at a profit.

So soon as respondent retired from the firm these
directors alone constituting the firm charged a profit
in the sales of goods of the same class supplied to
the corporation. They admit doing so disqualified
them as directors, but claim it was honest to do so and
that respondent has, therefore, no remedy except by
means of a suit in the name of the corporation, which
their ownership of a majority of the stock rendered
impossible. I think they are mistaken in their morals
and law.

Their first practice of selling at cost price was

34
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honest. As things then stood it cost them nothing to 1914

be honest. THEATRE

AMUSEMENTrThe change from that to selling at a profit involved
what was clearly illegal and a breach of trust. Their V.

STONE.

partner had a right to believe his trustees would not Idi-tn J
so change as to adopt illegal practices merely to beat
him out of a fractional advantage.

I cannot say that their devious courses developed
a very high standard of honesty. And I do not think,
in law, the respondent is to be driven to trust to the
honest voting of such fellow shareholders as his only
hope of relief.

No one can question the law as laid down in Bur-
land v. Earle(1), and the other like cases, but the ex-
tension of the doctrine to making it the systematic
daily method of doing business so that those possess-
ing the majority of the stock can so use their power and
opportunity to drain the corporate body of all its
sources of profit giving, and render dividends im-
possible, or the possibility thereof to be 'the measure
of the rapacity of the directorate, is something not yet
recognized in law. Yet such seems to be what is in-
volved in the principle to be maintained in allowing
this appeal.

Indeed, I am tempted to suggest that lest other
honest men be also led astray by the like application
of the apparently logical reasoning put before us on
behalf of the appellants, and alleged to rest on such
high legal authorities, the sooner every legislative
body can obliterate from its incorporating Acts the

power of any shareholder by his own vote to help him-
self to sell his property to the company in which he is

(1) [19021 A.C. 83.

3%
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1914 a shareholder, the better it will be for the moral health

TH TRE of the business community.
AMUSEMENT

Co. The appeal should be dismissed with costs.
V.

STONE.

DUFF J.-I think this appeal is disposed of by re-
-- ference to article 57 of Table "A." That article de-

clares the effect of a director entering into a contract
with the company or being interested in a contract
with the company; the effect is that the director be-
comes divested, as between himself and the company,
of his de jure authority as director. If, therefore, the
transactions in question are to be treated as contracts
made between the directors and the company the effect
of the very first -transaction was to divest each of them
of his authority as director. These persons having
during this series of transactions continued to act in

the capacity of directors they cannot, in my opinion,
be allowed to say as against the compa.ny, or as
against any shareholder of the company, that they
were wrongfully in office, in other words, they cannot
be permitted to deny that, in purchasing the goods in
question, they were acting as agents for the company
or that -they are accountable, as such, for the profits.
It is contended, however, that this is a position which

only can be taken by the company itself. This conten-
tion rests upon an entire misconception of the effect

of the articles of association of a company incorpor-

ated under the "Companies Act" of Alberta. The

articles of association are binding upon the company,
the directors and the shareholders, until changed in

accordance with the law. So long as they remain in

force, any shareholder is entitled, unless he is estopped

from taking that position by some conduct of his own,
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to insist upon the articles being observed by the com- 1914

pany, and the directors of the company. This right THEATRE
AmuSEI ENThe cannot be deprived of by the action of any majority. Co.

In truth, the articles of association constitute a con- S*
STONE.

tract between the company and the shareholders which D
Duff Jevery shareholder is entitled to insist upon being

carried out.

ANGLIN J.-I would dismiss this appeal on two
grounds.

The contracts complained of were in violation of
article 57 of the Articles of Asosciation. N.-W. Ter.
Ordinances, 1901, ch. 20, sch. "A." The penalty of dis-
qualification for the offending directors is imposed by
that article. But that does not exhaust the conse-
quences of an infraction of its provisions. The mak-
ing of such contracts by the directors was prohibited.
They could, therefore, be ratified only by a unanimous
vote of all the shareholders and not by any majority
however greit. The question is not one of internal
management and, as such, subject to the control of
the majority.

On the evidence, the changes in the dealings be-
tween the company and the partnership, known as the
Film Exchange, after Stone had ceased to be a mem-
ber of that partnership, whereby profits from those
dealings resulted to the )airtnership, was a fraudulent
breach of trust on the part of the directors which no
majority of the shareholders could render binding on
the company. Other than the films, as to which there
is no complaint, the articles supplied by the partner-
ship to the company would appear to have been pur-
chased by the partnership for the very purpose of
being re-sold to the company.
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1914 On these grounds this case is distinguishable from

THEATRE BurIand v. Earle(1), relied upon by counsel for the
AMUSEMENT appellants.

Co.
V.

STONE. BRODEUR J.-I agree that this appeal should be
Brodeur J. dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Lent, Jones & Mackay.
Solicitors for the respondent: Hannah, Stirton &

Fisher.

(1) 119)021 A.C. 83.
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CHARLES S. BERGKLINT (PLAIN-) 1914

TIFF)............................ APPELLANT *Feb.4,5.

*June 1.
AND

THE WESTERN CANADA POWER

COMPANY (DEFENDANTS) ........ RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Negligence-Dangerous works-Defective system-Careless manage-
ment-Fault of fellow servant-Efficient superintendence--Em-
ployer's duty-Evidence-Action-Liability at common law-
"B.C. Employers' Liability Act"-Pleading-Practice-Charge to
jury-New trial.

To afford protection to workmen about to be employed on a ledge
below, several of them, including the plaintiff, were directed by
the. defendants' foreman to clear loose rocks from the hillside
and form a berm above the place where the work was to be done.
The clearing was imperfectly performed, although the foreman
was informed by some of the men that "it was all right." While
plaintiff was at work on the lower ledge he was struck by rocks,
which rolled down the hillside, fell over the cliff and sustained
injuries for which he brought action to recover damages under
the British Columbia "Employers' Liability Act" and at common
law. It appeared from the evidence that it was customary to
clear off such inclines or to erect pentices or barriers for the
protection of the workmen on lower ledges, but not to do both,
and there was evidence that on this hillside barriers were un-
necessary and might be dangerous. At the trial the jury found
that the defendants had been negligent "in not sufficiently
clearing the face of the incline and placing barriers to prevent
rolling stones and other debris from causing injury to the em-

ployees," and judgment was entered for the plaintiff. By the
judgment appealed from (17 B.C. Rep. 443) the Court of Appeal
dismissed the action, holding that the cause of the injury was the

failure to clear the hillside sufficiently, which was due to the

fault of the plaintiff and his fellow workmen.

*PEESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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1914 Held, that, having regard to the character of the work in which the
plaintiff was engaged when injured, the employers' duty to pro-BERGKLNT vide reasonable protection for him could properly be delegated

WESTERN to a competent superintendent or foreman (furnished with ade-
CANADA quate materials and resources), whose negligence would not ren-

POWER CO. der the employer liable at common law. Wilson v. Aerry (L.R. 1
H.L. (Sc.) 326), applied. Ainslie Mining and Railway Co. v.
McDougall (42 Can. S.C.R. 420), and Brooks, Scanlon, O'Brien
Co. v. Fakkena (44 Can. S.C.R. 412), distinguished.

Per Fitzpatrick C.J. and Anglin J.-On the evidence, failure to clear
the face of the incline sufficiently was due either (and most
probably) to the negligence of the plaintiff and the workmen
engaged with him or to that of the foreman and, consequently,
a judgment against the defendants at common law was not jus-
tified. The finding that the omission to place barriers above the
men working on the lower ledge was negligence is not supported
by the evidence; if it were, such negligence would be that of the
superintendent. The trial proceeded on the assumption that the
works were in charge of a competent superintendent and fore-
man, having discretion and means to furnish all reasonable
safeguards, and an admission to that effect was made at bar on
the hearing of the appeal - consequently, the appeal should be
dismissed.

Per Idington and Brodeur JJ.-The findings of the jury were suffi-
ciently supported by evidence and warranted a judgment at com-
mon law.

Per Idington J.-The defendants were bound to allege and prove
that they had delegated to a competent person the duty of pro-
viding proper safeguards and had furnished him with the means
of doing so.

Per Duff J.-There was evidence upon which the jury might have
found that the duty of providing proper safeguards had been
entrusted to a competent person provided with the necessary
means of doing so, but this was not admitted and the failure of
the trial judge to leave this question to the jury caused a mis-
trial.

In the result a new trial was ordered, Idington and Brodeur JJ.
dissenting.

APPEAL from the judgment of the Court of Appeal
for British Columbia(1), reversing the judgment en-

tered on the verdict of the jury at -the trial, by Cle-

(1) 17 B.C. Rep. 443.
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ment J., and dismissing the plaintiff's action with 1914

costs. BERGKLINT

The circumstances of the case are stated in the WESTERN

head-note and the questions at issue on -the present pOWER CO.
appeal are set out in the judgments now reported.

S. S. Taylor K.C. for the appellant.

Sir Charles-Hibbert Tapper K.C. for the respond-
ents.

THE CHIEF JUSTICE agreed with Anglin J.

IDINGTON J. (dissenting).-I think we must accept
the finding of facts by the jury which is as follows:-

The Foreman: Owing to the dangerous nature of the work, we.
the jury, consider the defendant company guilty of negligence in not
sufficiently clearing the face of the incline and putting in place
barriers to prevent rolling stones and other debris from causing in-
jury to the employees.

And we further consider that the plaintiff is entitled to $5,500
damages or compensation.

The decision in Priestly v. Fowler(l) did not abro-
gate the common law obligation resting upon the mas-

ter in regard to the protection of his servant.
The result of that case as developed in the case of

Wilson v. Merry (2), and at page 332, as stated by
Lord Cairns, is to put the limitation upon that obli-
gation, which appears as follows-

But what the master is, in my opinion, bound to his servant to do,
in the event of his not personally superintending and directing the
work, is to select proper and competent persons to do so, and to fur-
nish them with adequate materials and resources for the work.
When he has done this he has, in my opinion, done all that he is
bound to do. And if the persons so selected are guilty of negligence

(2) L.R. 1 H.L. (Sc.) 326.

41
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1914 this is not the negligence of the master; and if an accident occurs to
a workman to-day in consequence of the negligence of another work-

BERGKLINT man, skilful and competent, who was formerly, but is no longer in
V.

WESTERN the employment of the master, the master is, in my opinion, not
CANADA liable, although the two workmen cannot technically be described as

POWER Co. fellow workmen.

Idington J. There is in the above verdict a finding which pos-
sibly relates to what may have been the negligence of
a fellow servant. The appellant seems to have been
subject to the direction of different people as occasion
might arise. One of these was the foreman, Fraser,
with whom on one occasion he was engaged in clearing
the part of the bluff which all seem agreed needed
looking after from time to time.

Now if it had been demonstrated beyond perad-
venture that the work done under Fraser or omitted
to be done by his directions had been the cause of the
accident it might well be argued that the negligence
in question was that of a fellow servant.

.But as I understand the jury they do not neces-
sarily find so and do find that even if the fellow ser-
vant was negligent the damages therefrom would
have been averted if there had been barriers to prevent
even rolling stones and other debris from causing in-
jury. We must bear in mind the evidence and charge
of the learned trial judge in reading this verdict.

I cannot understand how, if that obligation to
*erect such barriers rested upon respondent and had
not been observed, it can be absolved from the conse-
quences of neglect thereof. The utmost that can be
said in such case is that the respondent and its fore-
man were joint tort-feasors.

The respondent has neither pleaded nor proved
that it fell within the limitation of its liability as de-
fined by Lord Cairns.
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The statement of defence in paragraph 16 sets up 1914

the defence that the injuries in question were caused BERGKLINT

by the negligence of WESTERN
CANADA

fellow servants of the plaintiff engaged in common employment, to PoWER Co.
wit: The dervants mentioned in the statement of claim, together Idington J
with the plaintiff, neglected to properly clear off a certain hill above
the place where the plaintiff was working at the time of the accident.

The 17th paragraph of the defence proceeds in a
more elaborate manner to set forth the steps taken by
Fraser, the foreman, and his men, including plaintiff,
to clear the face of the hill above the spot where plain-
tiff and others were at the time of the accident en-
gaged in drilling and the duty to render same safe
thereby and then alleges that if, which is denied, the
accident was caused by any substance, rock, gravel,
stones or earth falling upon the plaintiff it was wholly
due to the

neglect of plaintiff and his fellow workmen engaged in a common
employment in omitting to take the necessary precautions so that
the face of the hill above the ledge aforesaid where the plaintiff was
working at the time of the said accident, was clear of all the above
material and not otherwise.

How can this be said in any sense to answer the
neglect to place the proper barriers protecting against
such falling material reaching the plaintiff and others,
which the statement of claim had alleged as neglect.

It is quite obvious that the neglect of the superin-
tendent or manager or of respondent was nowhere
pointed at either by express language or implica-
tion in these paragraphs.

There is nothing anywhere pleaded to answer the
charge of neglect to erect a proper barrier save by the
general denial of neglect which still left the onus of
exoneration from prim 6 facie liability on respondent.
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1914 Particulars of the neglect involved in paragraphs
BERGKLINT 16 and 17 were demanded and answered by delivery

WESTERN of so-called particulars alleging that they were as

PONAD O. stated in paragraph 17 of the defence.

Idington J. Such being the pleading what is there in evidence
to exonerate the respondent by the limitations laid
down by Lord Cairns as above ?

There is absolutely nothing save such inference as
may be drawn from an engineer describing himself as
manager. There is not a word to explain what was
the extent of the authority given him by respondent.
Where and what were "the adequate material and re-
sources" placed at his command ? How could the
jury say he was so furnished ? How can we say so in
the absence of all evidence on that score ?

In one way of looking at such a matter the word
"manager" and the control of men which he explains
might justify the inference of authority to incur a
trifling expense such as involved in some of the sug-
gestions made by counsel, but the manager himself
and others say these minor expedients in the way of
a barrier would be worse than useless. That does not
help the respondent in making out a.defence.

There is evidence to the contrary also. But there
is clear evidence that to effect an efficient protection
by building the necessary barrier would involve an
expense beyond the ordinary expenditure such as may
necessarily be implied in the authority of a manager.

And there is evidence that only by such an erection

could the adequate protection, found by the jury to be

necessary, have been effectively provided.

I cannot close my review in this aspect of the case

without quoting the evidence of Mr. McDonald, a con-
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tractor of wide experience, called for respondent in 1914

rebuttal. Ile says as follows:- BERGKLINT
V.

Q.-And you say, if water is coming down it would be too ex- WESTERN

pensive to remove all this earth and stones, and I understood you to PCANAD
say to Mr. Griffin that some extra precaution in the way of barriers
could be erected ? Idington J.

A.-No, I did not say that.
Q.-Do you say it cannot ?
A.-I said, if material was liable to be started rolling through

natural causes up above that there might be something done in the
way of extra precautions.

Q.-Yes, exactly. And you, of course, as a railroad contractor
yourself, you have to provide against accidents ?

A.-We do all we can.
Q.-And always, of course, with your eyes to expenses ?
A.-With an eye primarily to the safety of the men.
Q.-But I say, also with an eye to the expenses ?
A.-Exactly, that is a factor.
Q.-And you, as a large railway contractor, such as you are,

have a good many damage actions to contend with ?
A.-We do not have actions, we settle them all.

There is evidence -of water coming down at times
and of other causes of disturbance from which it may
be inferred even if clearing done as well as Fraser

says might well account for the accident and the need
of a barrier. The reasons or excuses, given for none,
were for the jury to consider.

I am not concerned with determining the question
one way or another. I only desire to point out what a
wide field of evidence there was before the jury bear-

ing upon the subject and how it was quite competent
for them to have reached the conclusion they did.

Prind facie in a dangerous work there is an obliga-
tion resting upon the master to take due care for the
protection and safety of his workmen and until that is
discharged either by taking the due care needed or in
the manner already pointed out by furnishing ade-
quate material and resources as well as a competent
manager, he must be held liable for negligence.
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1914 It does not appear to me that in this case the obli-

BERGKLINT gation has been discharged in either way by respond-

WESTERN
CANADA I need not dwell upon the decisions in this court.

POWER CO.
- I do not think it is necessary for the purposes of this

Idington J.
peculiar case to go as far as some of these decisions
have apparently gone. Nor do I deem it necessary to
define what may and what may not fall within the
term system. Whatever may properly fall within that
term must, I think, be found within the dictum of

Lord Cairns, who did not find it necessary to go
further in the exposition thereof, but left a wide field

to be dealt with later, as it has been dealt with in
many cases since. And within that lie such cases as
this if the jury's view of very conflicting evidence be
correct. There existed no barrier and no evidence was
given to shew any one had the power to supply it.

It was properly the purpose of the respondent to
pursue -the policy indicated in Mr. McDonald's evi-
dence above quoted of finding it cheaper to pay for
accidents than furnish the material for adequate pro-
tection.

I Our latest case thereon was that of Wangh-Mil-
burn Construction Co. v. Slater (1), decided last No-
vember.

There is no room for applying the volens doctrine
here unless we discard the case of Smith v. Baker &
Sons(2), and the case of The Canada. Foundry Co. v.
litchell(3), or perhaps substitute our own judgment

of fact for that of a jury.
I think the appeal should be allowed with costs.

(1) 48 Can. S.C.R. 609. (2) [1891] A.C. 325.
(3) 35 Can. S.C.R. 452.
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DrFF J.-The appellant was injured in these cir- 1914

cumstances: The respondent company was engaged in BERGKLINT

making a large excavation (roughly, 300 ft. by 100 WESTERN
CAN-ADAft.) for the site of their dam at the outlet of Stave pOWER Co.

Lake, B.C. In carrying on this work the appellant, DuffJ.
with some others, was clearing a narrow ledge on -the
face of the steep hillside, preparatory to settling a
steam drill, when he was struck by a shower of gravel
and rock that fell from the edge of the cliff and was
thrown to the foot of the hill below and seriously in-
jured.

The charge of negligence which was the principal
subject of controversy was that of insufficient protec-
tion against the danger of falling rock and earth.

The usual practice was when the workmen were
employed in drilling on the face of the hill for the
foreman to send a party of workmen to make a "berm"
above the place where they were about to be engaged;
a "berm" being a cleared space (from which rocks and
other material that might be a source of danger had
been removed) extending back from the edge of the
(liff a sufficient distance to secure such comparative
immunity as could be obtained by this method.

On the part of the appellant it was alleged this
method was in many places ineffectual and that com-
plete immunity from this particular danger might be
secured by placing a barrier or shield of logs in such a
position as to intercept falling material.

At the trial the principal points of controversy
were whether there was negligence in failing to adopt
some such expedient as that just referred to, whether
the plaintiff ought not to fail on the grounds of contri-
butory negligence and assumption of risk; and,
whether, assuming all these questions determined in
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1914 his favour, the negligence leading to the injury was the

BEROKLINT negligenceo Of a fellow servant for which the company

ESTERN would not be responsible.
CANADA I have come to the conclusion that there ought to

POWER CO.
be a new trial and I shall refer to the evidence no

Duff J.
- more than is absolutely necessary to elucidate my

view of the law applicable to the case.
There can be no doubt that the work was of a dan-

gerous character.
Mr. Haywood, the respondent's engineer, says:-

Q.-You mean to say you never had any timbers or logs or
planks or anything of that sort at any time up there, up to the pre-
sent day to protect the workmen from rocks rolling down on the work-
men in that excavation ?

A.-I do not believe we did; we did have a kind of protection for
the pipes against blasting.

Q.-I mean protection for the workmen ?
A.-I don't think so.
Q.-You could have protected them under the timbers, you could

have had planks or logs placed so as to protect the workmen from
the falling rocks ?

A.-It was not practicable.
Q.-But you did have planks over at the dump to prevent rocks

from the skip falling down on the. workmen?
A.-I think you rhust be referring to the place where the skip was

being hauled out over the top of the flume; we had a protection there
but there was no reason for any timbers to protect the workmen.

Q.-Had you not at the top some protection ?
A.-We had a kind of shack.
Q.-I mean simply as a protection ?
A.-I do not remember what the protection was; it was not for

the men working there, it was not necessary; it was protection for

the plant. The men were not there when the blasts were going off.
Q.-You have seen stones or rock rolling down when the men were

at work ?
A.-Very much so.
Q.-You knew it was a dangerous thing ?
A.-The whole work was hazardous.
Q.-You knew that vicinity was dangerous ?
A.-Yes, it was dangerous.
Q.-And you know it can be protected against ?
A.-It cannot entirely be protected against.
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Q.-It can to a certain extent be protected against ? 1914
A.-I cannot say as it could.

BERGKLINT

It was clearly the duty of the company, therefore, E.RN

to take all reasonable precautions for the protection CANADA
POWER CO.

of the workmen engaged in this hazardous employ- Duff J.
ment.

There was, moreover, evidence (see especially the
evidence of Fraser, the foreman) entitling the jury
to find that the provision of a shield such as that sug-
gested in places where such protection might be re-
quired would not be an unreasonably extravagant
measure.

In these circumstances the position of the respond-

ents appear to have been this: They were not in my
view (for reasons I shall presently give) under an
absolute duty to see that reasonable care was taken
to provide proper safeguards. The duty of the com-
pany (and of those exercising the general powers of
the company, directors, executive committee, manag-
ing director as the case might be) would, I think, be
discharged if they engaged some competent person
whose duty it was to provide such safeguards and en-
trusted such agent with the necessary materials and
invested him with the necessary authority to enable
him to do so effectually. The duty of the agent to
take such precautions might be expressly imposed
upon him or it might arise impliedly from the terms
or character of his employment, but if the company is
to escape responsibility (assuming the work in these
respects was not in fact superintended by the directors
or others exercising the general powers of the com-
pany) it must appear that the provision of such safe-
guards was in fact the duty of some delegate expressly

4
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1914 stipulated for or implied in the terms or nature of

BERGKLINT his engagement and that this delegate had been fur-

WESTERN nished with the necessary authority and resources

P ANAD to enable him to perform it. That is, in my opinion,

DuffJ. the result of the decision of the Court of Appeal in
- Young v. Hoffmann Manufacturing Co.(1). In effect

also it was the view expressed in Canadian Northern
Railway Co. v. Anderson (2), in a judgment delivered
by my brother Anglin and myself jointly.

,I think it was *a question of fact for the jury
whether the duty of superintendence was in fact in
this case retained by the directors or others having
authority to exercise -the general powers or whether,
on the contrary, Mr. Haywood had such authority
and resources at his command and was under -a duty
express or implied to use them in furnishing the sug-
gested safeguards if such safeguards were reasonably
necessary. And I think the learned trial judge in
effect refused to leave this question of fact to the jury.
For that reason there should be a new trial.

I cannot, however, leave the case without some re-
ference to the grounds on which tho appellant con-
tends the judgment of the trial judge should be re-
stored and the respondents contend that the judgment
of the Court of Appeal should stand. On the question
of volens and contributory negligence I do not think
I ought to say more than this. While the evidence is
far from satisfactory, I do not think it is a case for
the exercise of the power of the court to enter judg-
ment for the defendant. I think there was evidence-to
support the verdict and I am not sure that in con-
sidering the appellant's conduct the admission of the

(2) 45 Can. S.C.R. 355.
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foreman that the appellant "had practically no un- 1914

derstanding of English" has been sufficiently attended BERGKLINT
V.

to. His want of English should also be considered in WESTERN
CANADA

appreciating the effect of his answers given on examin- pOWER CO.

ation for discovery. He asserts that he understood Duff J.
few of the questions. As to the form of the verdict, its
purport seems clearer when it is read in the light of
Mr. Haywood's evidence quoted above, and of the
judge's charge; so read, it would appear in both
branches of it to impute negligence to the company it-
self rather than to the appellant's fellow workmen.
All these matters, however, present difficulties and
suggest additional reasons pointing to the desirability
of a new trial.

Coming to the contention of the appellant that the
respondent company's duty was an absolute duty to
see that reasonable care was taken for the protection
of its employees in this dangerous work.

My view of the case is that the fault - if there was
fault - was a fault of management or superintend-
ence of the operations in the prosecution of which
Bergklint was engaged (the making of the excava-
tion) and that the case falls within the actual decision
of the House of Lords in Wilson v. Merry (1).

In that case the trial judge had instructed the jury

that negligence in the construction of a scaffold under
the supervision of the mine superintendent in such a
way as to obstruct ventilation and thereby cause an

explosion of fire-damp was negligence for which the
owner was in law responsible, the erection of the scaf-
fold being required in the ordinary course of the work-
ing of the mine; there being no question of the suffi-

(1) L.R. 1 H.L. (Sc.) 326.
4%
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1914 ciency of the system of ventilation as originally in-

BERGKLNT stalled and no suggestion that the superintendent was
WE R incompetent. The House of Lords held that the in-

WESTERN
CANADA struction in question was erroneous.

POWER CO.
In Wilson v. Merry(1), as well as in previous and

Duff J. subsequent cases a distinction is signalized between
the duty of the master in relation to the safety not
only of structures, but of arrangements that are rela-
tively permanent such, for example, as the system of
ventilation in a mine or the disposition of the parts of
a plant occupying for a considerable period a fixed
position and his duty as regards measures which are
required from time to time to secure safety in the
operations in which the workman is engaged and
which must of necessity vary with the progress of
work and changing times and places. This latter is
treated as a duty of management or superintendence
which the master may discharge by employing compe-
tent persons whose duty it is to perform it and supply-
ing them with the necessary resources to enable them
to do so. The following passages from the judgment
in Wilson v. M1erry (1) will illustrate my meaning.

Lord Chelmsford, at p. 336:-

Although the learned judge in the course of his summing up, dis-
tinguished between "keeping clear and in good working order the ven-
tilation arrangement or system, when completed, and defect or fault in
the arrangement or system itself," yet he does not appear to have
left it to the jury to decide whether the accident occurred through
faulty ventilation or through casual obstruction in the ventilation,
the latter of which appears from the evidence to be more
likely to have been the case. But, supposing it to have been quite
clear that the ventilation itself was defective, yet, if it occurred in
the course of the operations in the pit, it ought to have been distin-
guished from "that system of ventilation and putting the mine into a
safe and proper condition for working," which according to the opin-

(1) L.R. 1 H.L. (Sc.) 326.
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ion of the Lord Justice Clerk, in Dixon v. Hankin(1). "it was the 1914
duty of the master for whose benefit the work is being carried on

to provide." In the course of working the Houghhead pit it became BERGKLINT
v.

necessary to arrange a system of what, for distinction's sake. T may WESTERN

call local ventilation. This must be considered as part of the mining CANADA
operations, and, therefore, even if the accident happened in conse- POWER CO.
quence of the scaffold in the Pyotshaw seam having, under Neish's Duff J.
orders, been constructed so as to obstruct the necessary ventilation,
it would have been the result of negligence in the course of working
the mine; and if Neish and the deceased were fellow workmen, it

would have been one of the risks incident to the employment in

which the deceased was engaged.

Lord Colonsay, at pages 344, 345, 346, says:-

I think that there are duties incumbent on masters with refer-
ence to the safety of labourers in mines and factories, on the ful-

filment of which the labourers are entitled to rely, and for the failure
in which the master may be responsible. A total neglect to provide

any system of ventilation for the mine may be of that character.

Culpable negligence in supervision, if the master takes the supervi-
sion on himself; or, where he devolves it on others, the heedless selec-
tion of unskilful or incompetent persons for the duty; or failure to

provide or supply the means of providing proper machinery or
materials-may furnish grounds of liability; and there may be other

duties, varying according to the nature of the employment, wherein,
if the master fails he may be responsible. But on the other hand,
there are risks incident to occupations more or less hazardous, and

of which the labourer who engages in any such occupation, takes his
chance.

It is not alleged that the general system of ventilation of the pit,

as it had existed anterior to the erection of the scaffold, was not

good, or that Neish was not a fit man to be placed in the position

he occupied.

First: It deals, apparently, with the alleged defect in the scaffold

as if it was a defect in the general arrangement or system of venti-

lation of a pit, for which in certain views the defenders might be

regarded as liable, whereas it was a defect in the construction of

a temporary structure erected by order of Neish for certain working

operations, whereby the free action of a good system of ventilation

was temporarily interfered with, which raised a totally different

question for the consideration of the jury in reference to the liability

of the defenders for the fault of Neish; but the distinction does not

appear to have been adverted to.

(1) 14 Ct. of Sess. Cas.. 2 Ser.. 420.
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1914 The same distinction is adverted to in the judg-1j g
BERGKLINT ment of Lord Cramworth in the Bartonshill Coal

V. Co v MG'ire (1).
WESTERN
CANADA

POWER CO. The general principle is broadly stated by Lord

Duff J Cairns in Wilson v. Merry (2), at page 332, in the fol-
- lowing passage:-

But what the master is, in my opinion, bound to his servant to
do, in the event of his not personally superintending and directing
the work, is to select proper and competent persons to do so, and to
furnish them with adequate materials and resources for the work.
When he has done this, he has, in my opinion, done all he is bound
to do. And if the persons so selected are guilty of negligence, this is
not the negligence of the master.

But this passage was construed in Allen v. The
New Gas Company (3) (by the Court of Exchequer,
Bramwell, Amphlett and Huddleston, BB., at p. 256),
as laying down the rule that the owner must provide
all that is necessary

to carry on the business including premises reasonably safe for that
purpose as, for instance, in case of a mine of a proper system of
ventilation as pointed out by Lord Colonsay, in Wilson v. Merry(2).

In that case the injury had been the result of cer-
tain gates on the defendant's premises being in a dan-
gerous state of disrepair. But a distinction between
the master's duty in relation to the safety of struc-
tures in the first instance and his duty in relation to
maintenance as a part of the duty of superintendence
is suggested at page 256.

'here was no evidence to shew that the premises of the defend-
ants were dangerous, that the gates were defective in their original
construction, or that they had not been perfectly safe tohen first put
up. If they had fallen into a state of decay. and had been per-

(1) 3 Macq. 300. (2) L.R. 1 H.L. (Sc.) 326.
(3) 1 Ex. D. 251.
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nitted to remain in that state, it could searcely be said that that 1914
was the act of the defendant.. but miust have been that of the per-
sons whom they must have employed. BERGKLINT

V.
WYESTERN

The same distinction is also adverted to by Lord CANADA

Herschell in his judgment in Gordoa v. Pyper(1), at POER CO.

page 26. The rule which makes the master respon- DuffJ.

sible for reasonable care in providing a safe place to
work, sufficient machinery and appliances and a safe
arrangement, was applied by this court in Ainslie
Mining and Railway Co. v. McDougall(2), and
Brooks, Scanlon, O'Briea Co. v. Fakkema(3). In
these cases the breach of duty charged was the failure
to make proper provision in the first instance. But
the question whether maintenance of structures and
of plant and machinery (as distinguished from the
duty to make safe provision in the first instance) is
to be regarded as a duty of management or superin-
tendence that the master may discharge by employ-
ment of competent delegates is a question on which
there has been a good deal of difference of opinion
and which does not necessarily arise in this case.

That distinction apart I do not think the principle
of absolute responsibility illustrated by the decisions
just mentioned, can properly be applied to the circum-
stances of this case. The work undertaken by the re-
spondents necessarily subjected their workmen to
hazards of various kinds, among those being the dan-
ger to which workmen engaged in drilling on the hill-
side might be exposed from falling material. As the
work progresses the conditions of it must necessarily
change. Expedients which at one time or in one place

(1) 20 Ct. of Sess. Cas., 4 (2) 42 Can. S.C.R. 420.
ser., 23. (3) 44 Can. S.C.R. 412.
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1914 would be effective safeguards might in other places be

BEROKLINT only a source of additional peril; where the work is of

VESTERN such a character, and the nature of the precautions to
CANADAbeosreothtoe

PWR be observed, or the safeguards to be provided, changes

DuffJ. or may reasonably be supposed to change with the
- progress of the work, I think we are outside of the

principle of the cases referred to and within the
doctrine applied in Wilson v. ilerry(l), as expounded
in the passage quoted above from the speech of Lord
Chelmsford.

There are two further points to be mentioned.
First.-It has been contended that by failing speci-

fically to plead that the engineer was invested with
authority and supplied with means to provide the
necessary safeguards, the respondents have disentitled
themselves from raising that defence. I think there
was evidence to go to the jury on the question whether
or not the duty to make the suggested provision for the
safety of the workmen was one of the duties of his em-
ployment. I think the learned trial judge would have
allowed an amendment if one had been asked for, had
he not felt that he was bound by the authority of the
Fakkespa Case(2) to hold that the defendants could
not divest themselves of responsibility for the exercise
of due care by the engineer. On the other hand, con-
sidering the state of the pleadings, the respondents
having alleged that the failure to clear the incline was
due to the negligence of the appellant's fellow-servants
and having omitted to set up the same answer to the
allegation of negligent failure to provide a barrier, it
would be a little extravagant to treat anything which
occurred at the trial as amounting to an admission by

(1) L.R. 1 H.L. (Sc.) 326.

56

(2) 44 Can. S.C.R. 412.



VOL. L.] SUPREME COURT OF CANADA.

the appellant that the duty of making provision of the 1914

last mentioned kind was one of the duties cast upon BERGKLINT

the engineer. I was under the impression at one stage wESTERN
of the argunient in this court that Mr. Taylor had ad- p NADC

mitted that duty was cast upon him in fact; but the Duff J.
intention to make any such admission of fact was
afterwards disavowed and I have no doubt that my
impression must have been due to a misconstruction
of some concession made for the purposes of discus-
Sion.

The circumstances of the case are very special and
on the whole I think justice will be best served by
reserving all costs to abide the event of the new trial.

ANGLIN J.-The plaintiff was an employee of the
defendants who were preparing a site for an extensive
power plant at the outlet of Stave Lake, B.C. When
injured he was engaged with two other workmen on a
narrow ledge on a hillside in making ready a level
place on which to stand a power drill. Some dirt and
stones fell from above. One of the falling stones ap-
parently hit the plaintiff, and, losing his balance, he
fell to the bottom of the excavation, some 35 or 40
feet, sustaining serious injuries. He and his two
fellow workmen had been instructed by the foreman,
Fraser, to clear off all the loose rock and other mater-
ial from the hillside above and to make the customary
"berm" before commencing to work on the ledge, and
they had been engaged from three to five hours
in doing so. Before they began to work on the ledge
one of these men, in the plaintiff's hearing, assured the
foreman that the work above had been properly done.
The accident happened after the men had been work-
ing on the ledge about twenty minutes.
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1914 The iiegligence charged against the defendants was
BERGKLINT (1) Failing to provide a guard or shield of planks

V.
WESTERN to prevent rocks and other material falling on the
CANADA

POWER CO. men while at work on the ledge;

Anglin J. (2) Failing to provide a watchman to warn the
men of falling material;

(3) Improper construction and operation of cable-
lines carrying aerial trains causing loose rock and
material to fall;

(4) Failing to clear away loose dirt and rock above
and adjoining the excavation.

Most of the evidence was directed to the third item
of alleged negligence; but it was ignored by the jury,
who found that

Owing to the dangerous nature of the work, we, the jury, consider
the deftndants guilty of negligence in not sufficiently clearing the
face of the incline and putting in place barriers to prevent rolling
stones and other debris from causing injury to the employees.

They awarded the plaintiff $5,500 damages.
On appeal this verdict was set aside on the ground

that the evidence did not sustain it and the action was
dismissed.

Upon the admitted facts "the failure to clear the
face of the incline" would appear to have been ascrib-
able to the plaintiff and his fellow workmen, although
the finding of the jury would seem to be to the con-
trary and probably precludes the dismissal of the
action on the ground of contributory negligence. If
the jury was of the opinion that the foreman should
have personally inspected the work above in order to
see that it had been properly done before allowing the
men to begin operations on the ledge, and that he was
negligent in not having made such an inspection, that
would be negligence of a fellow employee and would
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not support a judgment against the defendants at 1914

common law. Moreover, lack of efficient superintend- BERGKLINT

ence or inspection is not amongst the grounds of neg- ESERN

ligence charged against the defendants. CANADA
POWER CO.

On this branch of the jury's verdict we have the -

following evidence: Fraser, the foreman, asked the

men if the work of clearing had been properly done

("Boys, are you sure that it is all right above ?") and
was assured that it had been before the work on the
ledge began. This is not questioned. One of the men,
McKinnon, gives this evidence:-

Q.-In your opinion was everything made safe before you came
down ?

A.-I was pretty well satisfied myself with the work we did.
Q.-With the work you did?
A.-Yes.
Q.-Did you think it was safe for yourself, that is the point ?
A.-I never thought of any danger before -the accident.

But on cross-examination, he says:-

Q.-When you came down from clearing the top of the hill you
did not appreciate any danger after that, you did not think there
was any danger ?

A.-No.
Q.-And you did not think - it would be fair -to say that Berg-

klint would not think he was in any danger or appreciate any risk,
would he ?

A.-No.
Q.-What occurred was something - the picking of stones away

was not sufficient to prevent occurring - that is the way you would

size it up, would you not ?
A.-Well, we thought we did everything we could do.
Q.-In the shape of picking away the stones ?

A -Yes.
Q.-Now what loosened that stuff up there, do you think ?

A.-I have no idea.
Q.-The dirt around the brink of the hill, the small gravel and

small stones were not actually shovelled away from the brink of the

cliff, that is about it, is it not ?
A.-Yes.
Q.-If they had been shovelled away from the brink of the cliff

and the bedrock made bare, it would be less dangerous ?
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1914 A.-About two feet at the edge of the cliff.
Q.-If it had been made bare further back, it would have been

BERGKLINT less dangerous ?
V.

WESTERN A.-I presume so.
CANADA Q.-You presume it would have been less dangerous down there ?

POWER CO. A.-Yes.

Anglin J.
McLean, the other workman, did not give evidence.

From the plaintiff, who had been engaged in similar
wrork in Sweden, we have this testimony:-

Q.-I call your. attention to the notice of injury put in as exhibit
1, I think on the 21st of December, 1910, which was about a month
after the accident, you state that this accident was due to loose pieces
of rock, allowing loose rock to remain on the edge of the precipice
under which you were working - just call his attention to this
notice and I will follow it by another question. The statement in this
notice that the cause of the accident was allowing loose rocks to re-
main on the edge of the precipice. Now what do you mean by that -
I will put it as though I was speaking to the man - what you mean
by that Bergklint is, that they did not sufficiently clear the edge of
the hill above the ledge - what you mean by that is that the loose
rocks and stuff were not sufficiently cleared from the edge of the hill
above you ?

A.-Yes.
Q.-Now is this answer correct ? Reading from his examination

for discovery at question 70, "Was it not always your custom in
working on that class of work either in Sweden or at the works, to
go up above the ledge and clear off the loose stone before you went

down on the ledge to work ?
"A.-Yes."
Ask him if that is a correct answer to that question ?

Q.-Ask him that question, you can do it in your language--

what is his answer ?
The Intocpreter: His answer is, that when it was not too much

icork they cleared off the rock, but if it eas too much work they put
protection.

Q.-Now the next one I wish to call his attention to is question

135 on the same examination: "But in Sweden you did the same sort

of work, you cleared away the loose rock too ?
"A.-Sure, all over, 3 or 4 yards."

A.-Yes.
Q.-Now 137: "You put this to him, MIr. Interpreter.

"A.-What I mean is that it was not cleared far enough back."
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Q.-138. "Did you think so at the time ? 1914
"A.-Just at this place it was not cleared away so far as it was

in other places, on account of so little work to be done at this place." BERGKLINT
V.

Q.-139. "That was not my question. My question is did you WESTERN
think at the time when you were clearing it that you had not cleared CANADA
it sufficiently ? POWER CO.

"A.-I don't think so." Anglin J.

Q.-Your idea, -Mr. Bergklint, is, in short, that the accident was
due to this insufficient clearing at the edge of the hill ?

A.-Yes.
* * * * * * *

Q.-Very well. Whatever the facts may be as to the reason - at
any rate you now say, Bergklint, you say that the work on the ledge
was to be very short. that you were not -acting as helper but merely
to assist on the ledge in making a place for the machine drill, that is
true, is it not, Bergklint ? You knew you would be a very short
time on the ledge when Fraser sent you to that part of the work and
your work was simply to assist in preparing a place on the ledge
for the machine ?

A.-Yes.
Q.-And notwithstanding his previous answer, the truth is, that

he, McLean and McIKinnon cleared off all the loose stuff or danger-
ous material that they could see-ask him that-if, as a matter
of fact, that however wrong they were and no matter what he has
hitherto said, the fact remains that the three of them cleared off the
face of the hill of all the loose stuff they could see ?

A.-No, it was only the stones that were lying closest to the
edge.

Q.-I understand the witness to say that is an incorrect answer
to 55 - "As far as you could see you cleared off all loose rock ?

"A.-Yes.",
Ask him if he swears to-day that he did not clear off all the

loose rock that he saw ?
A.-At the edge we cleared off as many stones as we saw, but there

were stones higher up the mountain.
Q.-There were stones higher up the mountain, and did you tell

any one or suggest to any one there was any danger higher up the
mountain ?

A.-No.
Q.-How long was he doing that clearing
The Interpreter: You mean, just on the ledge
Q.-In the whole clearing, how long was he clearing the hill above

the ledge or any clearing that day ?
A.-Altogether I was about 5 hours.
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1914 Q.-In clearing
A.-In clearing.

BERGKLINT * * * *

V.
WESTERN Q.-But passing that over, did you tell me on the 7th of March,
CANADA this month, the following that you thought there was some danger

POWER CO. of rock falling - that is question 149.

Anglin J. Q.-149. "You thought there was some danger of rock falling ?

"A.-I say - that at that time I didn't think a great deal about
it - that there might be danger, but I took a chance and went down
because I did not think it would take long."-This is just after you

started, at the same time that McLean told you, you would have

to go there.
Q.-147. "McLean said, that lie thought it was allright and I

ask vou. if at that time you didn't think it was allright too ?
"A.-I didn't think so."
Q. 148. "But you said nothing
"A.-No."

Q.-149. "You thought there was some danger of rock falling ?
"A.-I say - that at that time I didn't think a great deal about

it - that there might be danger, but I took a chance and went down
because I did not think it would take long."

Q.-150. "I see. You didn't think that you would be there long
enough for any trouble to happen ?

"A.-Yes, sir."
Did he give those answers ? What does he say so far ?
A.-I cannot recognize all this.

Q.-Will he deny on his oath he used that language which I read
to him, on the 7th of March, this year, will he deny on his oath those
questions were put to him and those answers were given - what does
he say ?

A.-No, I cannot do it, I don't remember.

Q.-Now, whatever he said, the fact is, is it not, that he did not
thing the clearing was sufficient when he went down, is that not the
fact ?

The Interpreter: What was that ?

Q.-He did not think it had been sufficiently cleared away, all
these stones and stuff when he went down on to the ledge, is that
not a fact ?

A.-I saw all of them, that it was risky to work there.

4' * * * * * *

Q.-Fraser sent him to assist in making a safe place to put the

machine to be worked by McKinnon and McLean, and told him to

assist McLean in clearing the hill and to bar down the rock so as

to make a safe place for the machine ?

A.-Yes. they were going to make a safe place for the machine.
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These extracts are somewhat lengthy. Yet it 1914

seems to be scarcely possible to state the plaintiff's BERGKLINT

position fairly without giving them. Some of them wESTERN

apply as well to the other branch of the jury's finding. p CANRCO.

Upon all this evidence it is, I think, abundantly j.
clear that on the first branch of the jury's verdict the -

judgment at common law cannot be maintained. In-
deed, a verdict finding contributory negligence, if not
volens, could not have been held to be at all unreason-
able. But the jury have negatived these defences and
their verdict upon them is probably conclusive.

It remains to consider the failure to

place barriers to prevent rolling stones and other debris from causing
injury to the employees,

found by the jury to amount to actionable negligence.
It is doubtful whether the jury meant to impute negli-
gence to the defendants in this respect independently
of the earlier part of their verdict. The finding rather
reads as if they deemed the defendants chargeable
with negligence for not having placed the guard or
barriers above the men only because the hillside had
not been sufficiently cleared, and on the assumption
that for that the defendants were to blame, or at least
that they knew or should be deemed to have known of
it. But if the latter part of the verdict should be
deemed a distinct and independent finding of negli-
gence, on the evidence the practicability of providing
such a guard or shield is more than questionable. The
testimony of Haywood, the superintendent, and Fra-
ser, the foreman, as well as that of J. A. McDonald, an
expert contractor, is that it was impracticable, and
that

in a place like this it would probably cause more accidents and would
be more dangerous to erect a thing like that than it would be to go up
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1914 and take the cause of the trouble out of the way altogether. The
-- first precaution in all work of this kind is to send the men up and

BERGKLINT give them carte blanche to bar down any rock that was at all danger-
V.

WESTERN ous, and if you take that precaution and remove the cause of danger
CANADA I do not see any necessity for this overhead contrivance.

POWER CO.

A i J All these witnesses agree that the proper method
Anglin J. Z

- to pursue in such a situation as the hillside in ques-
tion presented is thoroughly to clear away all loose
stuff and debris above the place where the work is to
be done and that it is only where that is not feasible
or would be too expensive that the shield protection
should be resorted to as a substitute. The plaintiff
himself distinctly corroborates this evidence when he

says that, in Sweden, (and it is on the practice in that
country that he relies to establish that it was negli-
gent not to have had a shield of 'planks in the present
case,)

when it was not too much work they cleared off the rock, but if it
was too much work they put protection.

There is not a scintilla of evidence that here the
work of clearing was "too much" or that it entailed
too great an expense or that for any other reason it
was not practicable to have it thoroughly done. The
uncontradicted evidence is that the men were given
carte blanche to clear away all dangerous material
and that it was only when assured by them that this
had been done that the foreman allowed them to pro-
ceed with the work on the ledge. Under such cir-
.cumstances and upon such evidence I agree with the
learned judges who formed the majority in the Court
of Appeal that the finding that the defendants were
negligent in not placing barriers cannot be sustained.
The evidence does not support it.

But if such a shiel1 should have been placed above
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the men when at work on this particular ledge and if 1914

it was negligence not to have had it so placed, and BERGKLINT

the verdict in this respect should stand, those facts ER
WESTERN

would not, under the circumstances of this case, in my CANADA
POWER CO.

opinion, warrant a recovery at common -law.
Anglin J.

This case is, I think, clearly distinguishable from A

Ainslie 11Thing and Railu-ay Co. v. ]cDougall(1),
and similar authorities relied on for the appellant.
The nature and extent of the protection for work-
men which was required in the course of the works
that the defendants were carrying on must have
varied in the different spots in which they were from
time to. time called on to discharge their duties, ac-
cording to the relative situation of such spots and
the character of the surrounding land. In some
clearing of the berm and incline would have suf-
ficed; in others the shield or guard of planks might
be necessary; again, in others neither precaution
might be requisite. It was not a case of defective in-
stallation of a permanent structure for protection, as
in Ainslie Mining and Railway Co. v. MlcDougall
(1), where the roof in a mine was defective, or of
negligence in maintaining a permanent appliance
as in Canada Woollen Mills v. Traplin(2), where
the elevator in a mill or factory was worn out. The
protection alleged to have been lacking in this in-
stance was not for a place where men would be re-
quired to work in the same spot and under the same
conditions for any considerable time.

It was admitted at bar in this court and the case
appears to have proceeded at the trial on the assump-

.(1) 42 Can. S.C.R. 420. (2) 35 Can. S.C.R. 424.

5
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1914 tion that the defendants' works were put in charge of
BERGKLINT a competent superintendent and foreman, that they

WESTERN were furnished with the means to provide proper pro-

P NADA tection and were given authority to incur any expense

necessary for that purpose. What kind and extent of
Anglin J.

safeguard would be necessary and best suited for each
spot in which workmen were from time to time en-

gaged was necessarily left to the determination of the
superintendent or foreman. That was the only system
of protection for their workmen which the company
could adopt under the circumstances. In providing
it they discharged the common law duty of the

master who employs his servant in a work of a dangerous character
* * * to take all reasonable precaution for the workmen's safety;
per Lord Watson, in Smith v. Baker & Sons ( 1), at page 353.

The principle of the decisions in Ainslie Mining and
Railway Co. v. MeDougall(2) and such cases. in my
opinion, is not applicable to the circumstances of
the present case. Zeigler v. Day (3) ; Batty v. Niagara
Falls Hydrautlic Power and Manufacturing Co. (4),
and Perry v. Rogers(5), at page 258, cited by the
learned counsel for the respondent, are, I think, much
more closely in point.

In the Fakkema Case, (6) much relied on by the
appellant, in so far as the decision does not depend on
the form of the verdict, which was a principal subject
of discussion in this court, and on the failure to raise
in the courts below the question of the knowledge or
means of knowledge of the defendant company of the
existence of the defect complained of, the court pro-

(1) [1891] A.C. 325. (4) 79 N.Y. App. 466.
(2) 42 Can. S.C.R. 420. (5) 157 N.Y. 251.
(3) 123 Mass. 152. (6) 44 Can. S.C.R. 412.
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ceeded on the assumption that it was dealing with a 1914

permanent or quasi-permanent instalment of an en- BERGKLINT

gine in a place where the men who were engaged about ESTERN

it would be required to work for a considerable period PO NAD

of time. What will amount to such permanency as A
will impose on the employer the absolute duty of pro- -

viding his servants with a place in which to work as
safe as is reasonably consistent with the character of
the work in which they are engaged and will not per-
mit of his delegating to a superintendent, however
competent, the selection and determination of the
means of protection best adapted to the situation so
that the employer may be himself exempt at common
law from liability for mistakes or negligence of such
superintendent in regard to selecting and utilizing
such means of protection, must frequently be a ques-
t'on of degree which can be determined only upon
careful consideration of all the circumstances of each
case as it arises. Where men are engaged in exten-
sive outdoor works'of such a character that their loca-
tion changes each hour or each day and that protec-

tion which may be the most suitable, or even abso-
lutely necessary, in one place in which they are re-
quired to work may be unsuitable or unnecessary in
another, the master who selects proper and competent

persons and entrusts to them the superintendence of
such works and furnishes them with adequate mater-
ials and resources for providing reasonable protection
for the workmen (all of which it is conceded was done
by the defendants) does all that he is bound to do and
if the persons so entrusted are guilty of negligence it

5%
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1914 is not imputable at common law to the master. Wilson

BERGKLINT v. Merry (1), at pages 332, 344.

WESTERN The fact that the protection alleged to be defective
CANADA or lacking is required for a temporary purpose is a

POWER CO.
material element in determining the liability of the

Anglin J.
defendants for any fault of their superintendent or
foreman in regard to it. [bid., at pages 342 and 346:
Hicks v. Smith's Falls Electric Power Co. (2).

It is alleged that for the defendants' works there
was no system of protection by overhead shields or
guards arranged for and that they are, therefore, liable
at common law if the absence of such protection was
the cause of the plaintiff's injuries. But assuming
that this failure to place a shield of planks above the
men was the cause of the plaintiff's injuries, and that
there was such a lack of system, that lack of system
was not the cause of the accident. Had such a system
been expressly arranged for, on the evidence in the
record an overhead shield would not have been used at
the place where the plaintiff was injured. The de-
fendants' witnesses say that its use would have been
fraught with greater danger to the workmen. It was
probably impracticable. Had the clearing above been
done as it should have been, and as the foreman
thought and had reason to believe it had been, the
shield protection would, upon all the evidence, have
been unnecessary. But the testimony does not estab-
lish a lack of system such as is, now alleged and the
verdict does not involve such a finding. If the injuries
sustained by the plaintiff in the present case are pro-
perly ascribable to the absence of the guard or shield
of planks, the fault (if any) in failing to provide that

(1) L.R. 1 I.L. (Sc.) 326.
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guard or shield was that of the superintendent or fore- 1914

man and is not attributable. to the defendant company BERGKLINT
so as to subject them to common law liability. If the WESTERN

failure to provide a guard was due to mere error of CANADA
POWER CO.

judgment on the part of the foreman or superintend-
Z5 Anglin J.

ent no negligence whatever has been established.

On the evidence I rather incline to agree with the
learned Chief Justice of the Court of Appeal when be
says that the cause of the plaintiff's injuries was the
failure of himself and his fellow workmen to clear
the hillside or incline properly, as it was their duty
to have done. It is not shewn that it was not practic-
able so to clear the hillside that no overhead guard or
shield would be required. The plaintiff himself says
that the accident was due to the "insufficient clearing
at the edge of the hill," and for that he and his fellow
workmen, McLean and McKinnon, would seem to have
been to blame. No negligence of the foreman, Fraser,
or of the superintendent, Haywood, is either alleged
or proved in respect of that part of the work. Upon
this view of the facts, which appears to be warranted
by the evidence, the plaintiff could not succeed either
at common law or under the "Employers' Liability
Act." But, for the disposition of the plaintiff's ap-
peal to have the judgment in his. favour restored, it
suffices that a cause of action at common law has not
been established.

Failing to secure a restoration of the judgment at

common law, the plaintiff asks that a new trial should
be granted to enable him to present a case under the
"Employers' Liability Act," which he set up in his
pleadings but failed to press at the former trial. The
trial judge in charging the jury said:-
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1914 I wish to say at once that this is a case, in my opinion, that does
'--- not come under the "Employers' Liability Act" at all; I feel that if

BERGKLINT he recovers at all it must be at common law.
V.

WESTERN
CANADA No exception was taken to this part of the charge.

POWER CO. The learned judge was not asked to leave the case to
Anglin J. the jury under the statute as well as at common law.

The Court of Appeal, exercising its discretion, refused
to accede to this request. Under these circumstances
and having regard to the evidence to which I have
referred, I think that in the exercise of our discretion
we should not direct a new trial to enable the plaintiff
to place before another jury his claim to recover under
the "Employers' Liability Act."

I would dismiss the appeal with costs.

But there is not a majority of the court in favour
of dismissal. My brothers Idington and Brodeur
would restore the verdict for the plaintiff, while my
brother. Duff is of the opinion that there should be a
new trial. Under the circumstances, I very much de-
precate the necessity for a new trial and I accept that
result only in order that there may be a majority of
the court supporting a disposition of the appeal that
will not involve the restoration of a verdict which I
deem unjustifiable.

Under ordinary circumstances since where a new
trial is ordered it is, no doubt, desirable that there
should be as little discussion as possible of the merits
of the action, I should withhold the opinion I had pre-

pared giving the reasons why I think the plaintiff's
action should be dismissed and should merely state
the considerations which lead me to concur in the order
for a new trial. But as some difficulty would seem to
have been occasioned at the former trial by the views
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taken as to the effect of the judgments of this court in 1914

Ainslie Mlining and Railway Co. v. McDougall(1), BERGKLINT

and theI Fakkenma Cuse(2), it is not desirable-in- ER

deed, I think, it would scarcely be proper - to send CANADA
POWER CO.

this action back for another trial without expressing Agi J
an opinion as to the scope of those decisions and
stating my view of the law bearing upon the ques-
tions touched by them which this case presents.
That I endeavoured to do in the opinion I had pre-
pared, and for 'that reason I file it with this appended
memorandum.

BRODEUR J. (dissenting).-This is an action in
damages against the respondents for an accident
which, according to the verdict of the jury, was due to
their negligence.

The respondents were making an excavation for
their power-house and the appellant was working to
clear a ledge on which a steam-drill was to operate
and, in doing that work, stone or debris came down
from above and injured him.

The jury found as follows:-

Owing to the dangerous nature of the work, we, the jury, consider
the defendant company guilty of negligence in not sufficiently clear-
ing the face of the incline, and getting in place barriers to prevent
rolling stone and other debris from causing injury to the employees.

There is evidence to' support that verdict.
The incline in question was not evidently suffi-

ciently cleared. Some work had been done on that
incline and the appellant had worked under the in-
structions of a foreman to the clearing of that incline.
But the debris that struck the appellant when he was

(2) 44 Can. S.C.R. 412.
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1914 working on the ledge could come just as well from that
BERGKLINT incline where he had been previously working as from

V.
WESTERN another part of the hill about which he had not been
CANADA

POWER CO. ordered to do any work. Some strong evidence has
B u Jbeen adduced for the purpose of proving that thisBrodeur J. ue o h upseo rvn htti

debris had not been falling from the place where clear-
ing had been carried out by Bergklint's foreman and
himself.

As to the barriers, the system has been in use and
proved effective. On those two grounds the verdict
of the jury could be sustained. Appellant should suc-
ceed in his action.

An employer is bound to regulate his business in
such a manner as not to cause injuries to his em-
ployees.

If he occasions injury to his workmen by the fact
that he does not get his undertakings superintended
and controlled with due care and caution he is liable.

It follows that he is responsible for injury caused
to his workmen by the negligent system on which
his business is carried on. Bartonshill Coal Co. v. Mc-
Guire(1) ; Sword v. Cameron(2).

Lord Herschell, in Smith v. Baker d& Sons (3),
enunciated those principles in the following words:-

It is quite clear that the contract between the employer and
employed involves on the part of the former the duty of taking rea-
sonable care to provide appliances and to maintain them in a proper
condition and so to carry on his operations as not to subject those
employed by him to unnecessary risk.

We must bear in mind that under the English law
the common law duty above mentioned is a personal
one, but at the same time when the employer delegates

(1) 3 Macq. 300. (2) 1 Ct. of Sess. Cas., 2 ser., 403.
(3) [1891] A.C. 325.
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his duty to some other person that responsibility 1914

passed from him, contrary to the well-known maxim BERGKLINT

"qui facit per alium facit per se." WESTERN

The doctrine of common employment comes then CANADAPOWER CO.
in existence. Brodeur J.

That doctrine is to the effect that if a person occa- -

sioning and the person suffering the personal injury
are fellow workmen engaged in a common employment
and under a common master, such master is not re-
sponsible for the results of the injury.

That bare statement of the law was somewhat
qualified, however, by the opinion several times ex-
pressed in important decisions in England to the
effect that the master was bound in delegating his
powers: 1, to employ competent persons; and 2, to pro-
vide a proper and suitable plant. Had the company
respondent properly discharged its obligation in this
case ?

Was there a proper plant; or proper system and
control of the work ?

In the case of Grant v. The Acadia Coal Co. (1),
at page 434, decided by this court, it was stated by my
brother Davies that the employer

is bound to see that his works are suitable for the operations be
carries on at them being carried on with reasonable safety,

and, at page 437, he added,

this is a duty that no officer's negligence can relieve him of.

In the case of McKelvey v. LeRoi Mlining Co. (2)
it was also decided that a master who employs a ser-
vant in a work of a dangerous character, such as in
mining at the foot of a shaft 800 feet deep, is bound

(1) 32 Can. S.C.R. 427.
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1914 to -take all reasonable precautions for the workmen's

BERGKLINT safety.
WESTERN I may quote also the case of Brooks, Scanton,
CANADA O'Brien Co. v. Fakkema(1), where an incorporatedPOWER Co.

Brodeur J company carrying on dangerous operations is liable at

- common law for damages sustained by an employee in
consequence of injuries occasioned by the use of a sys-
tem which failed to provide a safe and proper pldce in
which the employee could do his work; it is not re-
lieved from this responsibility by the fact that the
operations were superintended by a competent fore-
man.

I will refer also to Halsbury, Laws of England, vo.
"Master and Servant," No. 280, to shew that the ledge
was part of the work carried on by the company re-
spondent and it was, as I have said before, its duty to
see that it -should be safe for its servants to work
thereon.

For those reasons, the plaintiff's action should
be maintained and the judgment of the Court of Ap-
peal that dismissed it should be reversed with costs
of this court and of the Court of Appeal.

Appeal allowed, new trial ordered,
costs to abide result.

Solicitors for the appellant: Taylor, Harvey, Baird,
Grant <- Stockton.

Solicitors for the respondents: M1cPhillips & 'Wood.

(1) 44 Can. S.C.R. 412.
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THE UPLANDS, LIMITED (PLAIN- 1914
................... 1APPELLANTS;

TIFFS) ............... ****....*.*. *M ay 11.
*June 1.

AND

LAWRENCE GOODACRE (DEFEND- RESPONDENT.

ANT) ...........................

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Contract-Cancellation-Expelling contractor-Condition precedent

-Possession of plant-TVaiver-Seizure in execution-Inter-

pleader-Insolrency-Abandonment of works-Suretyship.

A contract for the construction of works provided that upon the in-

solvency of the contractor, or the company's manager certifying

that, in his opinion, the contractor had abandoned the contract,

then the company might enter upon the works, expel the contrac-

tor and itself use the materials and plant upon the premises for

the use of itself or another contractor in the completion of the

works, and that, upon such entry the contract should be deter-

mined. In consequence of a letter from the contractor notifying

the company of the stoppage of the works, on account of

alleged unjustifiable interference therewith, the company took

possession of the materials and plant of the contractor, without

obtaining the certificate specified, did some work therewith, and

then entered into correspondence with the contractor's bondsmen

to induce them to proceed with the contract. Upon seizure of

the goods under execution by a judgment creditor of the con-

tractor,
Held, Duff J. dissenting, that as the insolvency of the contractor had

not been proved nor a certificate of their mhanager procured, as

provided by the contract, the goods in question did not become

the property of the company and the contractor's letter could

not be considered as a waiver of the conditions precedent stipu-

lated in the contract; consequently, the possession so taken

of the plant and materials did not entitle the company to the

right of possession thereof as against the execution creditor.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, DulT,

Anglin and Brodeur JJ.
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1914 Per Duff J., dissenting.-In the contract in question the term "in-
solvency" should be construed as meaning the condition of a

UPLANDS, person unable to pay his just debts in the ordinary course of
LIMITED business; the contractor was visibly insolvent in this sense; the

GOODACRE. contract had also been abandoned, the company had taken pos-
- session under the provision in the contract, and, there being no

evidence to establish a contract of suretyship by the bonding
company which was requested to proceed with the works, the
possession of the company was effective as against the execution
creditor. The Queen v. The Saddlers' Co. (10 H.L. Cas. 404),
and Parker v. Gossage (2 C.M. & R. 617), referred to.

APPEAL from the judgment of the Court of Appeal
for British Columbia(1), affirming the judgment of
Gregory J., at -the trial, by which an interpleader issue
to determine the ownership of goods seized by the
sheriff under an execution issued by the respondent,
as judgment creditor of the Anderson Construction
Company, was decided against the present appellants.

The circumstances in which the interpleader issue
was directed are set out in the head-note and the ques-
tions raised on the present appeal are stated in the
judgments now reported.

Nesbitt K.G. for the appellants.

Ewart K.O. for the respondent.

THE CHIEF JUSTICE agreed with Anglin J.

IDINGTON J.-This appeal turns, I think, upon the

true construction of the application to the facts of the
following part of paragraph 5 in the contract between
appellant and the Anderson Construction Company:-

5. Upon the insolvency of the contractor, or upon an execution
being levied on his goods, or upon a judgment in a court of British

(1) 18 B.C. Rep. 343.
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Columbia being obtained against him, which shall not be satisfied or 1914
secured within fourteen days, or upon his making arrangements for
assignment in favour of his creditors, or upon the manager certifying UPLANDS,

LIAITEDunder his hand to the company that in his opinion the contractor
(a) Has abandoned the contract, or * * * GOODACRE.
Then the company, without in any wise prejudicing any other of -

the rights or remedies of the company under the contract, may enter
upon the said works and expel the contractor therefrom, and may
itself use the materials and plant upon the premises for the comple-
tion of the works, and employ any other contractor to complete, or
may itself complete the works, and upon such entry the contract
shall be determined save as to the rights and powers conferred upon
the company and manager thereby.

The contractor, by a letter of remonstrance with
regard to the alleged unjustifiable interferences of the
appellant, wrote appellant notifying it of the stoppage
of the work. Thereupon the appellant's president had
directed some of his men to take possession of the
goods in question, but instead of adopting the methods
specified in the contract for expelling the contractor
therefrom, and thereby determining the contract, en-
tered into correspondence with the contractor's surety
to induce it to proceed with the contract.

Meantime the sheriff seized the goods, which were
thus, in my view of the facts and reading of the con-
tract, merely held tentatively in possession.

To speak of such a possession as that which might
have ensued upon a determination of the contract
within and according to the terms thereof and a pos-
sible bar to a sheriff's seizure, seems a misinterpreta-
tion of what actually happened.

It is beside the question to set up the doubtful
state of solvency or insolvency. For even if insolvent
the contractor was not ipso facto by the terms of this
contract, to be considered as expelled from the con-
tract and the right of property or possession in its
tools and material changed.
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1914 It is the election beyond doubt to actually expel it

UPLANDS, from and terminate the contract that is the right
LIMITED*

L T given.
GOODACRE. The method of doing this, if intended before the
Idington J. seizure, certainly fell far short of what the contract

had in contemplation.
And as a result the sheriff's seizure cannot be dis-

placed or 'the claim that it was irregular, and such as
only a trespasser might have effected, be upheld.

The appeal must, therefore, I think, be dismissed
with costs.

DUFF J. (dissenting).-The provision of the agree-
ment upon which the dispute arises is as follows:-

5. Upon the insolvency of the contractor, or upon an execution
being levied on his goods, or upon a judgment in a court of British
Columbia being obtained against him, which shall not be satisfied or
secured within fourteen days, or upon his making arrangements for
assignment in favour of his creditors, or upon the manager certifying
under his hand to the company that in his opinion the contractor

(a) Has abandoned the contract, or
(b) Has suspended the progress of the work for ten days after

receiving from the manager a written notice to proceed, without
any lawful excuse under these conditions, or

(c) Has failed to give the manager all facilities for inspecting
any material before the same is in any way used on the work, or

(d) Has failed to complete all or any of the works by the time
herein specified for their completion.

Then the company, without in any wise prejudicing any other of
the rights or remedies of the company under the contract, may enter
upon the said works and expel the contractor therefrom, and may
itself use the materials and plant upon the premises for the comple-
tion of the works, and employ any other contractor to complete, or
may itself complete, the works, and upon such entry the contract
shall be determined save as to the rights and powers conferred upon
the company and manager thereby.

Insolvency is here used in the sense in which the
term has usually been interpreted in clauses of for-
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feiture. To quote the judgment of Mr. Justice Willes 191

in The Queen v. The Saddlers' Co.(1), at p. 425:- UPLANDS,
LIMITED

The term "insolvent" has been repeatedly construed in a like V.
GooDACRE.

context, both in private instruments and upon the construction of a ____

statute, to apply to a person labouring under a general disability to Duff J.
pay his just debts in the ordinary course of trade and business.

To -the same effect is the dictum of Parke B., in
Parker v. Gossage(2) :-

An insolvent in ordinary acceptation is a person who cannot pay
his debts.

The Anderson Construction Company was visibly
insolvent in this sense. They abandoned their contract
explaining that they were unable to carry it on for
want of means. Their workmen presented time
cheques to the manager of 'the appellants which the
construction company had refused to pay, to the
amount of $8,000. Mechanics' liens were filed and
proceedings were taken under them against the pro-
perty of the company. The company was called upon
to implement a guarantee of a debt of $5,000 which it
had given to Balfour, Guthrie & Co. at the request of
the construction company. Very shortly after the
appellants took possession the sheriff seized the tools
and plant of the construction company under an ex-
ecution issued at the suit of the butcher who had
supplied the boarding house with meat. The plant
and tools were sold and this litigation arose out of a
contest between the appellants and various creditors
of the construction company over the disposition of
the proceeds. Not only is there evidence of insolv-
ency; insolvency was demonstrated within the mean-
ing of this clause. Indeed, it was only in this court

(2) 2 C.11L & R. 617.
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1914 - for the first time that anybody was bold enough to
UPLANDS, make the suggestion 'that insolvency had not been
LIMITED

v. proved.
GOODACRE. It is equally clear that the appellants entered and

Duff J. took possession under the authority of this clause.
That they took possession in point of fact is not dis-
puted. It was expressly admitted 'at the trial. It is,
moreover, conclusively proved. The appellants, for
example, made use of material belonging to the con.
tractors in 'a manner which would have been wrongful
unless 'the appellants were rightfully acting under
this clause.

A suggestion, made for the first time in this court,
that some dealings between the appellants and a com-
pany referred to in the evidence as the "bonding com-
pany" are relied on as shewing conduct on the part of
the appellants incompatible with an intention to pro-
ceed under paragraph 5 of the contract. The difficulty
with this contention is that it has no basis in point of
fact. It is founded on the assumption that 'the con-
tract with the "bonding company" was a contract of
suretyship, and that the demand made by the appel-
lants was 'a demand that the sureties should execute
the construction company's contract. There is not a
scrap of evidence to shew that 'there was any contract
of suretyship. The contract may have been and pro-
bably was a contract of indemnity by which the "bond-
ing company" made themselves answerable for any
loss -occasioned by the failure of the construction com-
pany to perform their contract, a very different thing
indeed from a contract of suretyship. There is noth-
ing whatever in Mr. Rogers' evidence justifying the
assumption that anything he did was in the least con-
sistent with the assertion and exercise of the appel-
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lants' rights under clause 5. If such a point was to 1914

be raised it ought, of course, to have been suggested at UPLANDS,
LMITED

the trial when the document could have been produced V.
and all the facts bearing upon the point could have GOODACRE.

been considered. It would be quite contrary to the Duff J.

settled rule upon which this court has acted, over and
over again, to permit such a point to be raised in such
circumstances in this court for the first time.

I have dealt with the points upon which Mr. Ewart
sought to support the judgment - points not hinted
at apparently, any one of them, in the courts below.
Virtually, I think he admits that the construction of
clause 5 upon which the British Columbia courts pro-
ceeded is a construction which cannot be sustained.

With very great respect, I can see no answer to
the dissenting judgment of Mr. Justice Irving upon
that point. I ought, perhaps, to mention before taking
leave of the case, the form of the issue which was the
subject of much discussion at the argument. There
can be no doubt that the question the parties intended
to raise and that the learned judge who imade the
order, intended to be tried, was the question whether,
in the circumstances then existing, the property in
question was exigible under the writ of execution
against the construction company. It was not at all
disputed at the trial that the agreement between the
parties in reference to the sale precluded the respond-
ents from relying upon the sale as in any way prejudic-

ing the rights of the appellants.
I think the appeal should be allowed with costs.

ANGLIN J.-While unable to accept the construc-

tion of the agreement, under which the appellants as-

6
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1914 sert a right to possession of the property in question

UPLANDS, as against the sheriff, which would give them the right
IMITED to take possession only if they intended to proceed

GOODACRE. themselves to complete the works and not to do so
Anglin J. through other contractors, I am of the opinion that

this appeal fails on other grounds.

The agreement prescribes certain alternative con-

ditions precedent to the appellants' right to take pos-
session of and use the plant and materials of their
contractors, the execution debtors. Two of those con-
ditions which they claim to have been fulfilled are in-

solvency of their contractors, and abandonment of

the contract.

Insolvency, though by no means improbable, has

not been proved.

The contract requires that its abandonment shall
be certified under the hand of the manager of the com-
pany before the right to take possession of and use the
contractors' materials arises. I cannot -accept the sug-
gestion that this stipulation was so wholly in the in-
terest of the contractors that it could be and was
waived by their letter stating that for certain reasons
they would be unable to proceed with the work. Hav-
ing chosen to make the procuring of this certificate a
condition precedent to their right to take possession
on abandonment, I am of the opinion that without it
the appellants cannot establish a right to possession
as against the sheriff.

Moreover, I am not satisfied that there was in fact
an abandonment by the contractors within the mean-
ing of the provision of the contract which is invoked.

.1 would, on these grounds, dismiss the appeal with
costs.
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BRODEUR J.-I am of the opinion that this appeal 1914

should be dismissed for the reasons given by my UPLANDS,

brother Anglin. LIMITED

GOODACRE.

Appeal dismissed with costs. Brodeur J.

Solicitor for the appellants: H. WV. R. Moore.

Solicitor for the respondent: F. Higgins.

6Y
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1914 THE MONTREAL TRAMWAYS I

*May 14, 15. COMPANY AND THE MONTREAL
*June 1. PARK AND ISLAND RAILWAY j APPELLANTS;

COMPANY ......................

AND

THE LACHINE, JACQUES-CAR-
TIER AND MAISONNEUVE RESPONDENTS:

RAILWAY COMPANY ..........

ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS
FOR CANADA.

Railways-Board of Railway Commissioners-Jurisdictiot--Lands of
provincial railway company-Undertaking for general advantage
of Canada - Transfer to provincial railway - Construction of
statute-"Railway Act," R.S.C., 1906, c. 37, s. 176.

The Board of Railway Commissioners for Canada has no jurisdiction,
under section 176 of the "Railway Act," R.S.C., 1906, ch. 37, to
order that a Dominion railway company should be authorized to

use or occupy lands which, at the time of the application for the

approval and of the approval of the location of the Dominion
railway, had become the property of a provincial railway com-
pany. City of Montreal v. The Montreal Street Railway Co.

((1912) A.C. 333), referred to. Idington J. dissenting.

Per Idington J.-The Board of Railway Commissioners for Canada
has the same power to make orders respecting the use and occu-
pation of the lands of a provincial railway company as it has
in regard to the lands of any other corporate body created by a
provincial legislature.

APPEAL from the order of the Board of Railway
Commissioners for Canada, dated the 20th of July,
1912, whereby the Lachine, Jacques-Oartier and Mai-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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sonneuve Railway Company was authorized to use 1914

and occupy a portion of the lands of the Montreal MONTREAL
TRAMWAYS

Tramways Company which had been transferred to Co.
that company by the Montreal Park and Island Rail- LACVINE,
way Company in pursuance of the Dominion statute JACQUES-

CARTIER

1 & 2 Geo. V., ch. 115. AND MAISON-
NEUVE

The Montreal Tramways Company was incorpor- RWAY. Co.

ated by the statute of the Province of Quebec, chap-
tered 77 of the statutes of that province enacted in the
year 1911 (1 Geo. V.). The Montreal Park and Is-
land Railway Company was also incorporated by a
statute of the Province of Quebec, in 1885, and, by
the Dominion statute 57 & 58 Vict., ch. 84, was after-
wards declared to be an undertaking for the general
advantage of Canada. By section 11 of its Act of in-
corporation, the Montreal Tramways Company was,
amongst other things, authorized to acquire the privi-
leges, lands, franchises, etc., of the Montreal Park and
Island Railway Company end, by the Dominion sta-
tute, 1 & 2 Geo. V., ch. 115, the Montreal Park and
Island Railway Company was authorized to transfer
its privileges, lands, franchises, etc., to the Montreal
Tramways Company. In accordance with the author-
ity thus obtained the Montreal Tranways Company
acquired the privileges, lands, franchises, etc., of the
Montreal Park and Island Railway Company by deed
executed on the 18th of November, 1911, including the
lands affected by the order now appealed from, and
forthwith entered into possession and occupation
thereof. The deed of sale was ratified by a statute
afterwards enacted by the Legislature of Quebec, 2
Geo. V., ch. 84. The respondent company was incor-
porated by the Quebec statute, 9 Edw. VII., ch. 99,
and was afterwards, by the Dominion statute, 1 & 2
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1914 Geo. V., ch. 104, declared to be an undertaking for the
MONTRAL general advantage of Canada. On the application of
TRAMWAYS the respondent company, the Board of Railway Com-

V. missioners for Canada, on the 12th June, 1911, made an
LACHINE,
JACQUES- order fixing the location of the portion of the respond-
CARTIER

AND MmSoN- ents' railway now in question with the restriction,. as
NEUVE

RwAY. Co. to the Montreal Street Railway Co., that the location
across the lands in question should be arranged between
the parties so that the least injury and inconvenience
might thereby be caused to the Montreal Street Rail-
way Company. On the 29th of March, 1912, the re-
spondents served a notice of expropriation of the strip
of land now in question, which was needed for their
right-of-way, addressed to the "Estate of 'the Montreal
Park and Island Railway Company (now the Mon-
treal Tramways Company), owner of the above-men-
tioned lands"; on 9th April, 1912, they served a peti-
tion for the appointment of arbitrators to determine
the compensation to be paid for the lands sought to be
expropriated addressed in the same manner, and, on
the 19th of May, 1912, desisted from the said expro-
priation proceedings. The respondents, on the 9th of
July, 1912, applied to the Board of Railway Commis-
sioners for Canada for an order authorizing them to
take and make use of the strip of land in question for
the purposes of their railway and, upon that applica-

tion, the order now appealed from was made.

The question upon the appeal was whether the
Board had jurisdiction to make the order appealed

from.

Rinfret K.C. for the appellants.

Lafleur K.C. and Jodoin K.O. for the respondents.
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THE CHIEF JUSTICE agreed with Duff J. 1914

MONTREAL
TRAMWAYS

IDINGTON J. (dissenting).-This is an appeal in- Co.
voked under the "Railway Act" to test the jurisdiction LACHINE,
of the Board of Railway Commissioners for Canada to JACQUES-

CARTIER
make the following order, dated 12th July, 1912: AND MAISON-

NEUVE

Upon reading what is alleged in support of the application and RWAY. CO.
on behalf of th4 Montreal Park and Island Railway Company, and Idington J.
the report of the chief engineer of the Board:- -

It is ordered that the applicant company be and it is hereby
authorized to take for the purpose of the crossing that portion of
the said lot No. 340, of the lands of the Montreal Park and Island
Railway Company consisting of a strip of land 597 feet in length by
100 feet in width, containing 1.62 arpents, as shewn on the said plan.

D'ABCY SCOTT,
Assistant Chief Coni missioner

Board of Railway Commissioners for Canada.

The matter has been needlessly confused by incor-
porating in the case and proceedings matters entirely
irrelevant to the neat point which is involved.

The respondent was originally incorporated by the
Legislature of Quebec, but, by an Act of the Parlia-
ment of Canada, 1 & 2 Geo. V., ch. 104, the work was
declared to be one for the general advantage of Can-
ada and thus all appertaining thereto came within the

provisions of the "Railway Act" and the consequent
jurisdiction of the said Railway Commissioners.

That Board was duly applied to for an order ap-
proving (f the proposed route for respondent's rail-
way when a great many parties, including the Mon-
treal Street Railway Company, under which the Mon-
treal Tramways Company, now appellant, claims,
were heard in regard to their respective objections to

the route.

An order, dated 12th of June, 1911, was made sub-

ject to various conditions approving of at least a part
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1914 of the proposed route, including that part of it cross-
MONTREAL ing the land in question, but in respect thereof was left
TRA11WAYS

Co. in somewhat indefinite form, which is expressed as

LAC.INE, follows in sub-section (d) of section 1 of said order:-
JACQUES-
CARTIER (d) The location across the lands of the Montreal Street Railway

AND MAISON- Company to be arranged between the parties so that the least injury

RWAY. Co. and inconvenience may be suffered by the street railway company.

Idington J. The respondent seems to have instituted expro-

priation proceedings which, on such an indefinite
order, may have been considered premature and, on
objection, desisted therefrom. All relative thereto
does not concern us here.

The respondent seems to have conceived the idea
that, inasmuch as the Montreal Park and Island
Railway Company -had become 'a Dominion railway,
the proper course was to have resort to the power of
the Board under section 176 of the "Railway Act," and
applied accordingly, but it was disclosed upon the

hearing of the application that, though that railway
company was still under the Dominion authorities,
Parliament had empowered it to sell its property and,

in course of exercising that power, the land in ques-
tion had passed to the Montreal Tramways Company
which was and is a concern incorporated by the Leg-

islature of Quebec.

Thereupon the Board made the order above (Iuoted.

It did not pretend to act upon section 176 of the

"Railway Act," but simply confined itself to making
an order which completed the work left in the inde-

finite form I have already adverted to, and declared

what it always had intended, subject to amicable ad-
justment, should be done in the way of declaring its

approval of the route.
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This it had, in my opinion, undoubtedly, jurisdic- 1914

tion to declare and approve. MTONTREAL
'TRAMWAYS

The mistake in description of the owner does not Co.
v.

affect the taking of the land or the right to direct the LACHINE,
JACQUES-route as defined to be taken by respondent. CARTIER

AND MIAISON-The pretension that because the land happened to NEUVE

belong to a local tramway, therefore, there was no RWAY. CO.

jurisdiction in the Board to so direct is without foun- Idington J.

dation.

The local railway company's property is, in that
regard, just as much within the power of Parliament
and subject to the provisions of the "Railway Act" as
is that of any other corporate body created by the local
leislature.

The further pretension that the power of expropri-
ation in such case belongs to a local board instead of
the Dominion authorities is equally without founda-
tion unless we are to invert the order of superiority as
between the Dominion and the provinces, as defined
by the "British North America Act," and reverse
many authorities deciding that what is necessary to
the execution of the purpose of the constructing of
Dominion works, including railways, has to be ob-
served. The cases of The City of Toronto v. The Bell
Telephone Co. (1), and the Attorney-General of British
Columbia v. The Canadian Pacific Railway Co.(2),
have surely settled that much and given a wide enough
scope to what is conceivable as necessarily incidental
to the execution of the powers of Parliament. A later
generation may laugh (when struggling with its re-
sults) at the conception of telephone posts and wires

(2) [19061 A.C. 204.
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1914 upon the streets of a municipal corporation being held

MONTREAL to be such an incidental necessity, but, meantime, we
TRAMWAYS

Co. must accept it with becoming respect as a proper in-
V. terpretation of the "British North America Act."

LACHINE,
JACQUES- Surely the crossing of a bit of land held by a cor-
CARTIER

AND MAISON- poration of another sort, not for present use, but in
NEUVE

RWAY. Co. hopes, or alleged hopes, of its use possibly in a future

Idington j. age, falls far within these applications of the principle
laid down and acted upon in these and other cases, un-
less we are to hold that a local tramway is a more
sacred thing than its fellow creature, a municipal
corporation.

With great respect, I think the argument based on
section 176 has misconceived the situation in law and
in fact. - But that does not affect the jurisdiction of
the Board which has been impeached to make the
order it did. Even if used as against the Montreal
Park and Island Railway Company, that is something
the company moving has nothing to do with. Though
assuming (with great respect I much doubt) the latter
company properly made a party to elicit, an opinion
from us in a case to which it was no party, yet the
order might, as against the Montreal Park and Island
Railway Company, if an order suitable to such an
exigency had been made under section 176, be rested
thereupon and be held good.

The appeal should be dismissed with costs.

DUFF J.-This is an appeal from the Board of
Railway Commissioners for Canada and the question
which arises is whether the Board had power to make
a certain order, dated 20th July, 1912, which is in the
following terms.
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THE BOARD OF RAILWAY COMMISSIONERS FOR CANADA. 1914

Order -No. 17,082. MUONTREAL

TRAM WAYS

IN THE MATTER OF THlE ORDER Of the Co.
Board, No. 13,993, dated June 12th, 1911, LACHINE,
approving the location of the Lachine JACQUES-

Saturday, the 20th of Jacques-Cartier and Maisonneuve Railway CARTIER
July, A.D. 1912. Company's line of railway from the westerl AND MATSON-

SNEUVE

D'ARCY SCOTT, terminus of the railway to a point about 400 RWAY. CO.
Asst. Chief feet west of the Canadian Pacific Railway

Commissioner. Company's crossing at Iberville street sub
way, in the City of Montreal; and the ap-

S. J. MCLEAN, plication of the Lachine, Jacques-Cartier
Commissioner. and Maisoaneuve Railway Company for

authority to take, for the construction of
its railway, a portion of lot No. 340, in the
Parish of St. Laurent, in the said City of
Montreal, of the lands of the Montreal Park
anc Island Railway Company, consisting of

a s strip of 597 feet in length and 100 feet
in width, containing 1.62 arpents, as s0ewn

on the plan dated June 12th, 1911, and ap-

proved tnder the said order No. 13, 993.
Upon reading what is alleged in support of the application antd

on behalf of the Montreal Park and Island Railway Company. and
the report of the chief engineer of the Board:-

IT IS ORaEREn that the applicant company be and it is oereby

authorized to take for the purpose of the crossing that portion of
the said lot No. 340, of the lands of the lMoatreal Park and Island
Railway Company consisting of a strip of land 597 feet in length by
100 feet in width, containing 1.62 arpents, as shewn on the said plan.

(Sgd.) D'AaCv SCOTT,

Ass istant Chief Cornmissioner-
Bfoard of Roilwoay Commissioners for Canada.

There can be no serious doubt, I think, that the
Board, in making the order, was professing to execute

powers conferred 111ll11 it by section 176 of the "Rail.
har Act." It appears clearly enough from the appli-
cation dated 10th May, 1912, and a further application
of the 25th July, that it was understood by the re-

spondents that the Board was exercising powers under
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1914 that section. Indeed, it is so stated in the factum of the
MONTREAL respondents and, while the section is not mentioned in
TRAMWAYS

Co. the order, the order purports to be made under the
LACHINE, application of the 10th of May, and it is not really
JACQUES- disputed that the -order was an order under the see-

AND MAISON- tion mentioned. The Board would, of course, haveNNUVE
RWAY. CO. no power under the general expropriation provisions

Duff J. of the Act to make such an order, as sufficiently ap-
pears from a consideration of sections 215 and 216.

I do not think the parties have really come to any
issue upon the question whether the lands in question
ever did constitute an integral part of the railway
undertaking of the Montreal Park and Island Railway

Company, or are now such a part of the Montreal
Tramways Company, and I think there is no evidence

before us which would enable us 'to pass upon the

point, assuming it would be competent for us to do

so on this appeal. It may be doubted, I think, whether

section 176 has any application to the lands of a rail-

way company which are not physically a part of the

railway undertaking: for example, subsidy lands held

for sale. It is quite arguable that proceedings under

the general expropriatioi provisions of the Act would

be the appropriate method of getting authority to take

such lands even where the owner is a Dominion rail-

way company. The point, in my view, is of no import-

ance on this appeal, because, as I have already indi-

cated, those proceedings are taken by the railway con-

pany under section 176; and the lands which the re-

spondent company was authorized to take by the order

appealed from are now and at the time the application

and order were made were the property of a provincial

railway company owning and operating a railway
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which is a local undertaking and subject to the exclu- 1914

sive authority of the provincial legislature. MONTREAL

First.-These lands are the property of the Mon- TRACWAYS
treal Tramways Company whose undertaking is a V.

LACHINE,

local undertaking under the exclusive jurisdiction of JACQUES-
CARTIER

the Quebec Legislature. It is not disputed that the AND ATSON-
NEUVE

lands in question, prior to November, 1911, formed RWAY. CO.
part of the property of the Montreal Park and Island Duff J.
Railway Company whose undertaking, having been -

declared for the general advantage of Canada, was a
Dominion undertaking. In November, 1911, however,
that company was authorized by an Act of the Donin-
ion Parliament to transfer the whole or any part of
its undertaking and property to certain companies
engaged in operating provincial undertakings, includ-
ing the Montreal Tramways Company, and, in the re-
Sult, the property in question, with other properties,
became vested in the Montreal Tramways Company, a
railway company engaged in working a provincial
railway, and were vested in that company when the
application was made upon which the order was based.
These facts are admitted again and again in course
of the proceedings taken by the respondents and are
not disputed in the respondents' factum.

Secondly.-Section number 176 has no application
to lands which are the property of a provincial rail-
way company. The full text of the section is as fol-
lows:-

176. The company may take possession of, use or occupy any
lands belonging to any other railway company; use or enjoy the
whole or any portion of the right-of-way, tracks, terminals, station

or station grounds of any other railway company, and have
and exercise full power to run and operate its trains over and

upon any portion or portions of the railway of any other railway

company, subject always to the approval of the Board first obtained
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1914 and to any order and direction which the Board may make in regard
to the exercise, enjoyment or restriction of such powers or privileges.

MONTREAL
TRAMWAYS 2. Such aproval may be given upon application and notice, and,

Co. after hearing, the Board may make such order, give such directions,
V and impose such conditions or duties upon either party as to it mayLACHINE,

JACQUES- appear just or desirable, having due regard to the public and all
CARTIER proper interests.

AND MSON- 3. If the parties fail to agree as to compensation, the Board may,NEUVE
RWAY. Co. by order, fix the amount of compensation to be paid in respect of

- the powers and privileges so granted. 3 Edw. VII., ch. 58, see. 137;
Duff J. 6 Edw. VII., ch. 42, sec. 8

If this section applies to provincial railway com-
paiies, then it is within the power of the Board of
Railway Commissioners for the Dominion to authorize

.a Dominion railway company to make use, to any ex-
tent that the Board shall think proper, of the works of
a provincial railway company without the consent of
the provincial railway company or the public authori-
ties of the province, and without a declaration by Par-
liament that the provincial railway -should be a work
for the general advantage of Canada. The Board
would also have power under the express provisions of
the section to impose conditions upon the provincial
railway company, as well as duties, as it might appear
just or desirable to them and to fix the compensation
to be paid in respect to the powers and privileges
granted. In a word, the section, if such be its appli-
cation, authorizes the establishment over provincial
railways of that dual control which has been held to
be contrary to the policy of the "British North Amer-
ica Act." City of Montreal v. Montreal Street Rail-
my Co. (1), at.pages 345, 346. Sub-section 4(c), of

section 2 and section 8 of the "Railway Act" seem to
shew that where it was intended that a specific pro-

(1) [1912] A.C. 333.
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vision of the Act should apply to provincial railway 1914

companies that has been expressly stated. MONTREAL
TRAmwAYsI think the proper conclusion is that section 176 Co.

has no such application. LACENE,
JACQUE-It is argued, however, that at the time the line of C s-

the respondents was located these lands were still a AND MAISON-
NEUVE

part of the property of the Montreal Park and Island RWAY. Co.

Railway Company, a Dominion company. I do not Duff J.
think that in the circumstances of this case that is an
answer to the appeal. When the application was made
for leave to take possession of the lands, admittedly
they had passed to the Montreal Tramways Company.

The Dominion legislation authorizing the transfer
to the provincial company of the property of the Do-
minion railway company involved by necessary impli-
cation a declaration that such property, when trans-
ferred, should be no longer be part of a work for the
general advantage of Canada; I entertain no doubt
that such a declaration by the Dominion Parliament
made with the concurrence of the Quebec Legislature
would be entirely effective to remove the property
transferred from the Dominion jurisdiction under
sections 91(29) and 92(10) of the "British North
America Act."

The result is that, with respect to the property
transferred, section 176 ceased to have any operation.

ANGLIN J.-Upon its face, the order appealed from
(No. 17,082) was within the jurisdiction of the Board
of Railway Commissioners for Canada. It purports
to authorize the "taking" by the Lachine, Jacques-
Cartier and Maisonneuve Railway Company, "for the
purposes of the crossing," of a part of the lands of the
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1914 Montreal Park and Island Railway Company - a rail-
IONTREAL way subject to the authority of the Parliament of

TRAIMWAYS
Co. Canada. Such an order is within the power conferred

I by section 176 of the Dominion "Railway Act."
JACQUES- But, on the argument, it was made clear beyond all
CARTIER Z

AND l'AISON- doubt that, while the land in question had been vested
NEUVE

RWAY. CO. in the Montreal Park and Island Railway Company,
Anglin J. when the application was made to the Board for ap-

proval of the location of the Lachine, Jacques-Cartier
and Maisonneuve Railway, and when the order ap-
proving such location was pronounced, as a result of

conveyances authorized by Dominion and provincial
legislation, it had become vested in the Montreal Tram-
ways Company, a provincial railway company, and
belonged to it at the time the order now in appeal
was pronounced. Moreover, it was admitted at bar
that the land to be taken is adjacent to car-sheds
formerly belonging to the Montreal Park and Island
Railway Company, but now the property of the Mon-
treal Tramways Company, that no tracks of either
company are laid upon it, and that, in fact, no crossing
is to be provided for.

These facts were known to the Board of Railway
Commissioners, and it is a little difficult to under-
stand how they came to make an order dealing with
the land as if it were still the property of the Montreal
Park and Island Railway Company, and stating that
it is required for the purpose of a crossing. Under the
circumstances I should have preferred remitting the
matter to the Board in order that we might be advised,
before passing upon it, whether the form which the
order has taken was due to some clerical error in
draftsmanship, or whether the Board was of the opin-
ion, for some reasons not apparent to us, that, not-
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withstanding the legislation above referred to and the 1914

conveyances consequent upon it, the land in question MONTREAL

should still be deemed, for the purposes of section 176, TRACoWAYS
to belong to the Montreal Park and Island Railway L I

n y LACHINE,
Company. But my colleagues think it unnecessary to JACQUES-

CARTIER
adopt this course, since it is undisputed that the land AND MATSON-

NEUVE
in question was, in fact, vested in the Montreal Tram- RWAY. Co.

ways Company when order No. 17,082 was made. Anglin J.
Dealing with the order, therefore, as if made for

the taking of land belonging to the Montreal Tram-
ways Company, a provincial railway company, I am
of the opinion that the Board had not jurisdiction to
make it. Section 176 of the "Railway Act" is the
only authority under which counsel sought to sustain
the order, and I know of no other provision of the
statute that could be invoked to support it. Section
176, in my opinion, is confined to its operation to lands
of railway companies subject to the legislative juris-
diction of the Dominion Parliament and has no appli-
cation to lands of provincial railway companies.

BRODEUR J.-On the 10th of May, 1912, the railway
company respondent, applied to the Board of Railway
Commissioners for an order under section 176 of the
"Railway Act" to take certain lands and to have the
compensation fixed by the Board.

Originally these lands belonged to one of the appel-
lants, the Montreal Park and Island Railway Com-
pany, a federal railway company. But these lands

had been, in the month of November previous (1911)
transferred to the other appellant, the Montreal Tram-
ways Company, a provincial company.

7
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1914 The Board granted the order on the 20th of July,

MONTREAL 1912.
TRAMWAYS It is claimed by the appellants that the Board wasCo.

V' without jurisdiction in proceeding under section 176
LACHINE,
JACQUES- of the "Railway Act."
CARTIER

AND MAISON- Section 176 provides that the Board may authorize
NEUVE

RWAY. Co. a railway to

Brodeur J. take possession of, use or occupy any lands belonging to any other
- railway company,

and the Board may fix the amount of compensation
if the parties fail to agree.

The words "any other railway company," in that
section, do not refer to a provincial company. The
company mentioned in the section is defined in the
Act as meaning a company within -the legislative auth-
ority of the Parliament of Canada.

The Board would be then without jurisdiction to
fix the compensation for lands belonging to a provin-
cial company.

The lands in question might, likely, be expropri-
ated by the respondent company, but the compensa-
tion should be determined not by the Board, but by
arbitrators appointed under the "Railway Act."

It was contended by the respondents that the pro-

ceedings of the Board were valid because when the

plans were originally approved the federal company,
appellants, were then owners. But the deposit of

those plans in the registry office was made on the 19th

of January, 1912, and the formal notice of expropria-
tion was -given on the 3rd of April, 1912. At both

these dates the federal company had ceased to be the

owners of these lands and they had passed into the

possession of the provincial company.
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The Board was then, in July, 1912, without juris- 1914

diction to authorize the taking of the lands of the pro- MONTREAL
TRAMWAYSvincial company and to fix the compensation therefor Co.

. V.under section 176 of the "Railway Act." LACHINE,

The appeal should be allowed with costs. ARTIES
AND MAISON-

NEUVE

A ppeal allowed with costs. RWAY. CO.

Brodeur J.

Solicitors for the appellants: Perron. Taschereau, Rin-
fret, Geuest, Billette d- Plimsoll.

Solicitors for respondents: Henri Jodoin.
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1914 JOH-N BROWN, LIQUIDATOR .......... APPELLANT;

*May 28. AND
*June 1.

J. J. COUGHLIN AND W. J. IRWIN.. RESPONDENTS.

IN THE MATTER OF THE STRATFORD FUEL, ICE,
CARTAGE AND CONSTRUCTION CO.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Principal and surety - Insolvency of debtor - Action by liquidator
against principal creditor-Compromise-Agreement not to rank
-Payment by sureties-Right of sureties to rank.

By a contract of suretyship C. and others guaranteed payment to a
bank of advances t6 a company by discount of negotiable securi-
ties and1 otherwise, the contract providing that it was to be a
continuing guarantee to cover any number of transactions, the
bank being authorized to deal or compound with any parties to
said negotiable securities and the doctrines of law and equity in
favour of a surety not to apply to its dealings. The company
became insolvent and its liquidator brouglit action against the
bank to set aside some of its securities which action was com-
promised, the bank receiving a certain amount, reserving its
rights against the sureties and agreeing not to rank on the in-
solvent estate. The sureties were obliged to pay the bank and
sought to rank for the amount.

Held, affirming the judgment of the Appellate Division (28 Ont.
L.R. 481), that they were not debarred by the compromise of
said action from so ranking.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1), setting aside
the order of Mr. Justice Middleton and restoring that
of the local judge.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 28 Ont. L.R. 481.
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The respondents, Coughlin and Irwin, sought to 1914

rank on the insolvent estate of the Stratford Fuel, etc., BROWN

Co. as creditors for money paid to the Traders Bank COUGHLIN.

for whom they were sureties for advances to the com- IN RE

pany. The bank, in settling an action brought by the STF D

liquidator of the company, had agreed not to rank on ICE,ETC.,Co.

the assets and the claim of respondents was resisted
on the ground that such agreement by the principal
creditor was binding on the sureties. The matter
came before Judge Barron, a local judge of the High
Court, who decided that the respondents were entitled
to rank and gave the following reasons:-

"The claim of Coughlin and Irwin is to rank on the
estate of the Stratford Fuel, Ice, Cartage and Con-
struction Company, Limited, in the hands of the liqui-
dator, John Brown, for the sum of $5,624.80, of which
the sum of $400 is admitted.

"The claim is made, and it is opposed under the
following circumstances: The company while in busi-
ness became heavily indebted to the Traders Bank of
Canada in the sum of $10,000 or thereabouts. They
continued in business for some time, but on the 7th
January, 1908, an order was made to wind up the said
company under the R.S.C. 1906, ch. 144, and amending
Acts.

"Coughlin and Irwin, with others, had become and
were at the time of the liquidation proceedings, guar-
antors to the bank of the company for their full in-
debtedness. Exhibit 'A' contains this guarantee. The
bank also held a mortgage dated the 27th August,
1907, from the company securing the full amount of
its indebtedness. The liquidator, John Brown, brought
an action against the bank, on the 13th February,
1908, to set aside the mortgage (and a second mort-
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1914 gage) as void against the creditors, which action was
BROWN settled on the eve of trial, and the settlement itself

COUGHLIN. appears in the memorandum attached to the record.

[x RE There still remains due to the bank, after this settle-
STRATFORD ment, the sum of $ . , or thereabouts, and the bank

FUEL,
ICE, ECT.,Co. demanding payment from the guarantors on the guar-

antee bond, exhibit 'A,' the present claimants, Irwin
and Coughlin, in pursuance of the demand, paid the
sum of $6,624.80, of which they claim the sum above
mentioned in regard to which there is no dispute.

"Mr. Harding, in opposing the claim of Coughlin
and Irwin contends, first: That the settlement made
of the action of Brown against the Traders Bank
had the effect in law of releasing the guarantors on
their bond to the bank, and, therefore, that the pay-
ment by Coughlin and Irwin was a purely voluntary
one on their parts, one which the bank could not
legally insist upon, and sequitur, that Coughlin and
Irwin cannot now legally rank on the estate in liquida-
tion for a payment illegally made by them as against
the liquidator. Secondly :-Mr. Harding maintains
that Coughlin and Irwin were privy to the settlement
of the suit of Brown v. The Traders Bank, and,
therefore, that they.are bound by this settlement, and
being so bound cannot now rank on the estate in the
liquidator's hands. As to the latter contention the
first question to be decided is one of fact, namely, were
Coughlin and Irwin privy to the settlement in ques-
tion. I do not find that they were. Hence it is neither
necessary nor prudent to pursue the law applicable to
a fact which is not found to exist.

"I may add, however, that in law information to a
surety of -time being given to the principal debtor by
the creditor, when there is a reservation of rights
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against the surety, is no bar whatever either to the cre- 11914

ditor proceeding against the surety or the surety pro- BROWN
v.

ceeding against the debtor. ( Webb v. Hewitt(1).) COUGHLIN.
"Then as to the first objection. The facts in this N RE

case must not be confused with a case of an absolute STRATFoRD
FUEL,

and unqualified release of a debtor without condition ICE, ECT., Co.

or proviso. In such a case the debt is gone and it is
impossible to preserve a right against a surety when
the debt is satisfied. It is said by Mr. Harding that
though the entire debt is not entirely gone, yet a sub-
stantial security, namely, the mortgage referred to, is
gone, and that the guarantors have lost the right to be
subrogated to the bank in regard to this security. If
there is anything in this, it is a matter for the guar-
antors, and they do not complain. If they have been
deprivcd of the benefit of subrogation it is their loss
and no one else need complain if they don't, and they
don't. But of what benefit is it to be subrogated to a
creditor in regard to a security which is paid off by
the debtor to that creditor, and for which payment
full credit is given by that creditor to the debtor ?
The security in question can only be paid once by the
debtor. The company having paid it by the carrying
out of the settlement they cannot be asked to pay it
over again to the guarantors. The guarantors are al-
ready benefited by the payment. They gain, they do
not lose. By the lessening of their liability on the
amount of their indebtedness or their liability on the
guarantee bond they happily have had so much less
to pay on account of the debtor to the creditor.

"The law of subrogation, as I understand it, has
no application here. Broadly speaking, subrogation

(1) 3 K. & J. 438.
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114 is this:-A surety on paying the debt of his principal
BROWN is entitled to be subrogated to all the -securities, funds,

COUGHLIN. liens and equities which the creditor holds against the

IN BE principal debtor, or has a means of enforcing pay-
STRATFORD ment from him. The case in question is not a case ofFUEL,

ICE,ETC.,Co.an obligation being extinguished by payment by a
surety under such. circumstances as entitled him to
claim the obligation as still subsisting for his benefit.
It is the simple case of payment by a debtor to his
creditor of one 'of the securities that the creditor holds
I can quite appreciate that a creditor. must not play
pitch and toss with his security and negligently impair
the position of the surety and increase the amount that
the surety has ultimately to pay, but in this case it is
not contended that the settlement made by the bank
of the security in question, was other than a reason-
able one under all the circumstances, and which,
while it satisfied the bank pro tanto, likewise benefited
the guarantors, the claimants, and lessened the amount
of their claim as guarantors against the estate in liqui-
dation.

"Then as to the settlement, while it extinguished
the debt pro tanto there still remains a large portion
of the debt due to the bank. It is said that as to this
balance the bank lost its right by the settlement in
question, that they can not in law pursue the guaran-
tors, and that, therefore, the guarantors have no right
to rank on the estate in regard to a payment by them
for which they were not liable in law. But first, what
is the contract of suretyship, and next, what does the
settlement say ?

"The contract of suretyship is to be seen in exhibit
'A' and the settlement by the indorsement on the re-
cord. It is thus seen that the rights of the bank
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are specially preserved by both documents against the 1914

guarantors by the reservation of remedies against BRowN

them. Now, what is the result in law of a reserve of COUGHLIN.

remedies when the surety does not consent to the dis- IN RE

charge of the debtor ? Such a reservation prevents STRATFORD
FUEL,

the discharge of the surety upon the principle that it ICE, ECT., Co.

rebuts the implication that the surety was meant to
be discharged, and it prevents the rights of the surety
against the debtor being impaired. (See Bateson v.
Gosling(1).) The debtor may even be discharged and
the surety held provided the contract between the
surety and creditor so provides, and in this case the
contract of surety does so provide. (See Cowper v.
Smith (2).)

"There is not in this case the element of novation
as there was in Commercial Bank of Tasmania v.
Jones(3), and in Perry v. National Provincial Bank
of England(4). In the cases cited there was substi-
tution of one debtor for another as to portion of the
debt, as to which portion there was held to be accord
and satisfaction, and, therefore, to that extent the cre-
ditor could make no claim against the surety. In the
case sub judice the bank by their settlement did not
procure their claim in full. Part of their original
debt still remained unpaid. It is obvious, of course,
that if the bank had been paid in full there would be
an end of the matter. There was a balance still un-
satisfied. This balance has been now partly satisfied
by the payment of $6,624.80, of which $400 is ad-
mitted, and from which $1,000 has to be deducted, and

(1) L.R. 7 C.P. 9. (3) [1893] A.C. 313, at p. 316.
(2) 4 11. & W. 519, 520, 521. (4) [1910] 1 Ch. 464.
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1914 for which balance I think the sureties should rank on
BROWN the estate in liquidation.

COUGLIN. "It is said that the bank also claims the'right to rank

IN RE for dividend on the claim of $39,600, but while their
STRATFORD claim of $39,600 was originally filed prior to the settle-

ICE, ECT., Co. ment of the suit, that settlement positively provides
that they, the bank, shall not rank on the estate in the
hands of the liquidator. In other words, they agree
to abndon and forego one of their remedies. They
carefully preserved their rights and remedies against
the guarantors, whose right in turn to rank for divi-
dend is not lost to them any more than they, the sure-
ties, would lose their rights had the bank undertaken
not to sue the company, which they could have done
without impairing the remedies of the surety in regard
to any sum that they have paid or may be called upon
to pay.

"For these reasons, then given in brief, I think that
the claimants, Coughlin and Irwin, have the right to
rank on the estate in question for the sum first men-
tioned, and a report 'by me as master will follow
accordingly."

An appeal was taken to Mr. Justice Middleton,
who reversed the local master's order, but it was re-
stored on further appeal to the Appellate Division of

the Supreme Court.

Sir George Gibbons K.G. and R. T. Harding for the
appellant.

Hellmuth K.O. and R. S. Robertson for the re-

spondents.

THE CHIEF JUSTICE.-I would dismiss this appeal
with costs. (See what Barron J. says, supra.)

106



VOL. L.] SUPREME COURT OF CANADA.

The appellant was the debtor of the Traders 1914

Bank at the time the agreement was made. The BROWN
- v.

bank renounced its right to rank on the estate in COUGHLIN.

consideration of the payment of $25,000, but re- IN RE

served its recourse against the sureties among whom STFUonE

were the respondents. The latter being obliged to ICE, ECT.. (o.

pay the debt now claim to rank against the estate of The Chief
Justice.

the principal debtor whose debt they paid. It appears J

to me obvious that they are entitled to rank on an

estate of which they are creditors by reason of the

payment made to the bank. The claim is not filed in

subrogation of the bank's claim under section 69 of

the Act, but as that of a creditor under section 76.
The appeal should be dismissed with costs.

IDINGTON J.-The appellant, who is a liquidator of

said company, which is in process of being wound up
under the "Winding-up Act," brought an action
against the Traders Bank to set aside some securities
obtained by it from said company and comprised the
action by a brief memo. indorsed on the record entered
for trial of which clauses 1 and 5 are all that are
material for consideration of the question raised
herein.

Said clauses are as follows:-

1. The defendants to be entitled to the proceeds of the real

estate and ice franchise, twenty-five thousand dollars referred to in
the pleadings, but agree not to rank upon the estate in the hands of

the plaintiff as liquidator.
5. The bank to retain and hereby reserves all its rights against all

securities in its hands and against the guarantors of its debt.

The respondents were sureties to the bank for the
general balance due by the company to it.

The instrument by which they became such sureties
has been lost, but is shewn to have, in the main at
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1914 least, consisted of a general printed form in common
BROWN use by banks to be signed by guarantors for securing

COUGHLIN. payment of such general balance as may be found

IN RE due by a customer of the bank.
STRATFORD One term thereof was as follows:

FUEL,
ICE, ECT., Co. This is a continuing guarantee intended to cover any number of

Idington J. transactions, and we agree that the said bank may deal or compound
- with any of the parties to the said negotiable securities, and take

from and give up to them again security of any kind in their discre-
tion, and that the doctrines of law or equity in favour of a surety
shall not apply hereto.

The questions raised herein must be solved by the
correct appreciation of this power of compromise and
the relation thereto of the said stipulations one and
five above quoted from the memo. of settlement be-
tween the parties thereto.

Can it be maintained that the said memo. of settle-
ment was -a compromise within the meaning of the
guarantee whereby the claims of the bank as against
the debtor were compounded and the principal debtor
so absolved thereby that the sureties could have no
resource against it ?

I do not think so. I assume the guarantee is pos-
sibly capable 'of some such operation, though I doubt
such construction.

I put it thus to test the only ground on which it
seems to me the matter could be resolved in favour of
appellant's contention.

So long as the debt exists and the surety is called
upon to pay it, he must in law be entitled to pursue
his usual remedies of a surety against the debtor when
once he has paid his debt; unless he has contracted
himself out of such right in some such way as I have
suggested.

This ground not being open to appellant by virtue
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of what has transpired, what answer can he have to 1914

the statutory right of the surety to rank as a contin- BROWN

gent creditor and in virtue thereof to rank for what he CoU "w.
has been called upon to pay by the concurrence of IN RE
appellant permitting the sureties to be pursued ? STRATFORD

FUEL,
If the liquidator intended to avert such conse- ICE,ETC.,CO.

quences it was open to him to have refused his assent Idington J.
to such recourse against the surety or to have insisted
upon the sureties assenting to the settlement.

I cannot see how the surety can, short of some such
methods, be deprived of his right to rank in respect of
what at the date of the winding-up order was a con-
tingent claim which in light of what has transpired
has become an actual claim against the debtor whose
assets are in the appellant's hands.

I think the appeal must be dismissed with costs.

DUFF J.-Unless precluded by agreement express
or implied or by some equity or estoppel arising from
some conduct of the parties the surety (by reason of
the relation created by the contract of suretyship) is
entitled to require the principal debtor to discharge
his obligation to the creditor in so far as that may be
necessary to relieve the surety. The debtor in other
words comes under an obligation to the surety to save
the surety harmless from any prejudice which might
arise from the non-performance of the principal obli-
gation. It is not disputed that the correlative right of
the surety may be enforced in a winding-up where the
principal obligation is to pay a sum of money and the
principal debtor is the company in process of winding-
up. I do not think it is really disputed either, at all
events, it is obviously so, that the surety cannot by
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1914 any act of the creditor alone be deprived of his right

BRoWN to compel the debtor to protect him by discharging the

V. debt, or to indemnify him against the consequences of

IN BE his failure to do so. The substance of the argument in
STRATFOBD this case is, that by the terms of the suretyship con-

FUEL,
ICE,ETC.,Co. tract, the creditor, the bank, was made the agent of the

Duff J. sureties and as such agent empowered to enter into

- arrangements on their behalf with the principal debtor
binding on the sureties as if made by them in person,
and that by the agreement of June 15th, 1909, an ar-
rangement was entered into pursuant to this authority
between the creditor and the debtor whereby the cre-
ditor agreed on behalf of the sureties as well as on
behalf of itself that no claim should be made in the
winding-up in respect of the debt in question. There
are two answers to that: The documents are as fol-
lows:-

To the Traders Bank of Canada.

In consideration of the Traders Bank of Canada making advances

to the Stratford Fuel, Ice, Cartage and Construction Company,
Limited, either by the discount of negotiable securities consisting

of bills of exchange or promissory notes, or by overdrafts, or other-

wise, from time to time as the said bank may think fit; we jointly
and severally hereby guarantee payment in full of such negotiable

securities or overdrafts or other indebtedness provided, however, that

the amount to be paid by us under this guarantee shall not exceed

$38,000. This is a continuing guarantee intended to cover any num-

ber of transactions, and we agree that the said bank may deal or

compound with any of the parties to the said negotiable securities,

and take from and give up to them again security of any kind in

their discretion, and that the doctrines of law or equity in favour of

a surety shall not apply hereto. It is also agreed that the guaran-

tors shall be liable for the ultimate balance remaining after all

moneys obtainable from other sources shall have been applied in re-

duction of the amount which shall be owing from the Stratford Fuel,

Ice, Cartage and Construction Company, Limited, to the said bank;

provided, however, that they shall not be liable for a greater amount

than the said sum of $33,000, but the said bank shall not be bound to

exhaust all such resources against all parties previous to making
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demand upon us for payment, the intention being that the Traders 1914

Bank of Canada shall have the right to demand and enforce this I-
guarantee in whole or in part from the guarantor whenever the BROWN

V.
principal debtor or any party or parties concerned fail to discharge COUGHLIN.
any obligation they have entered into.

This guarantee shall subsist notwithstanding any change in the IN RE
STRATFORD

constitution of the company. FUEL,
As witness our hands at Stratford this 24th day of October, 1907. ICE, ETC., Co.

Witness:
J. J. COUGHLIN. Duff J.

J. J. COUGHLIN. (Seal.)
W. G. IRWIN

W. J. MOONEY.

F. B. DEACON.

,G. R. DEACON.

JAs. A. GRAY.

BROWN v. TRADERS BANK.

1. The defendants to be entitled to the proceeds of the real estate
and ice franchise, twenty-five thousand dollars referred to in the
pleadings, but agree not to rank upon the estate in the hands of the
plaintiff as liquidator.

2. The defendants to pay to the plaintiff the sum of one thousand
dollars.

3. Each party to pay own costs of suit.
4. The other securities held by the defendants to be declared valid.
5. The bank to retain and hereby reserves all its rights against all

securities in its hands and against the guarantors of its debt.
GEO. C. GIBBONS,

For Plaintiff.
GIDEON GRANT,

For Defendants.
June 15-09.

First, the document of the 24th October, 1907,
above quoted, does not in express terms invest the
bank with any authority to act as the agent of the
sureties in dealing with the principal debtor. Nor
does the document in apt terms limit the rights -or the
remedies of the sureties as against the debtor. The
stipulation that "the doctrines of law or equity in
favor of a surety" shall not apply to compositions be-
tween the bank and the principal debtor, although it
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BROWN
V.

COUGHLIN.

IN BR
STRATFORD

ICE, ETC., CO.

Duff J.

SUPREME COURT OF CANADA. [VOL. L.

is perhaps capable of being read as applying to the
rights of the surety as against the principal debtor
does not necessarily relate to such rights, and the

context would appear to indicate that such rights are
not within the contemplation of the clause. Without
analysing the language further I will simply say that
I do not think the construction contended for accords
with the real intendment of the stipulation. But as-
suming the appellant to be right in his contention as
to the construction of this document, I think the com-
promise of June 15th, 1909, when rightly read, does
not amount to a release of the sureties' rights. I
think when the first paragraph is read with the last it

becomes apparent that according to its true meaning
the instrument only embodies a stipulation by the
bank that the bank will not press its own claim to
rank upon the assets of the company in the hands of
the liquidator.

ANGLIN J.-In order to give its full legal effect to
the reservation in the document of compromise of the
bank's rights against the sureties, its agreement not
to rank on the debtor's estate in liquidation must be
deemed similar in its results to a covenant not to
sue. It does not operate as a release of the debtor.
It is in fact an agreement that the bank will not

claim to rank in the liquidation for the balance of
its demand as a creditor. It is said that on pay-
ment the surety becomes subrogated to the rights of

the creditor, and that it is only by virtue of such
subrogation that his right to proceed against the
primary debtor arises. It follows, the appellant main-

tains, that in the present case the sureties cannot rank

on the estate in liquidation because the creditor had
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debarred himself from so ranking. But as the credi- 1914

tor's covenant not to sue the principal debtor does not BROWN

preclude the surety who pays the creditor from bring- COUGHLIN.

ing action against the debtor for indemnification, so IN R
the agreement not to rank in the present case left that STBATFORD

FUEL,
right open to the sureties on their making payment. ICE,ETC.,Co.

Moreover, while it would appear to be the purpose of Anglin J.

the bond sued upon that dealings between the creditor
and the primary debtor, which would ordinarily oper-
ate to discharge the sureties, should not have that
effect, there is nothing in that instrument which, in
the event of the sureties being compelled to meet the
primary debtor's obligation, necessarily deprives them
of the right, which the law otherwise gives them, to
claim indemnification by the primary debtor or out of
his estate in liquidation; and I do not think it should
receive such a construction.

The appeal, in my opinion, -fails and should be dis-

missed with costs.

3RODEUR J.-I fail to see how the guarantors who
have paid the debt of the principal debtor could be pre-
vented from ranking on the assets of the estate of the
latter. The liquidator who is contesting the claim of
the sureties invokes an agreement which he has made
with the principal creditor who undertook not to rank
upon the estate. But at the same time it is stipulated
in the same agreement that the creditor could demand
and enforce his right against the sureties.

By that agreement the principal creditor could
not claim personally from the estate. And if he had
not succeeded in collecting anything from the sureties
he would lose the balance of his claim, but if he col-

8
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1914 lects something from the sureties the latter become
BROWN entitled to make a claim against the estate. The

COUGHLIN. agreement was a personal one as far as the creditor

IN BE was concerned, but it did not bind the sureties.
STATFORD The -reservation of rights against the sureties

ICE,ECT..CO. leaves the debt alive. Kearsley v. Cole(1) ; Green v.

Brodeur J. T4ynn (2).
The sureties' right to be indemnified by the prin-

cipal debtor or his estate will not be held to have been
abandoned unless a contract on their part to abandon
it has been proved.

There is no evidence that such an undertaking
exists in this case.

The reservation of the principal creditor's reme-
dies against the guarantors necessarily implies the
continuance of their right to be indemnified. Hals-
bury, Laws of England, vol. 15, p. 519.

This appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Harding d Owens.

Solicitor for the respondents: R. S. Robertson.

(1) 16 'M. & W. 128.
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MARY A. MATHEWSON (PLAIN- P 1914
'- ALPPELLANT;TIFF).. ........................... J *June2.

*June 19.
AND

WILLIAM A. BURNS (DEFENDANT) ... RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Specific performance-Lease of land-Option for purchase-Accept-
ance of new lease-Waiver of option.

Where a lease for a term of years gives thi lessee an option to pur-

chase the land the latter's acceptance during the term of a new

lease to begin on its expiration is not of itself a waiver or

abandonment of the option. Anglin and Brodeur JJ. dissenting.

Judgment of the Appellate Division (30 Ont. L.R. 186) reversed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1), reversing the
judgment at the trial in favour of the plaintiff.

The appellant was lessee of land for a term expir-
ing on April 30th, 1913. The lease provided that she
could purchase the property at any time during the
term for a specified price. In March, 1913, she ac-

cepted and signed a new lease for a year from May

1st, 1913, and shortly after tendered the purchase
money for the property and a conveyance for execu-
tion to the owner who refused to convey, and in an

action by the lessee for specific performance claimed
that the option was abandoned by the acceptance of

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.

(1) 30 Ont. L.R. 186.
8%
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1914 the new lease. The Appellate Division upheld this
MATHEWSON contention, reversing the judgment at the trial in the

BURNS. appellant's favour.

Geo. F. Henderson K.G. for the appellant.

W. C. McCarthy for the respondent.

THE CHIEF JUSTICE.-This is an action for specific
performance of an option agreement for the sale of
certain property on Stewart Street, in the City of
Ottawa. The option is contained in a lease dated
April 30th, 1910, given to the appellant by the late
Thomas A. Burns, under whose will the respondent
is devisee of the property. The option is in these
words:-

The said MarY A. Mathewson to have the option of purchase at
any time on or before the expiration of this lease for the sum of
$2,800 (twenty-eight hundred dollars).

The lease was registered by the appellant on the 8th
of February, 1911, after the death of the late Thomas
A. Burns. Before the expiration of the lease, the
appellant notified the respondent of her intention to
exercise the option.

The learned Chancellor of Ontario. who tried the
case, found that the appellant would not have taken
the lease except upon the condition that she was given
an option to purchase exercisable at any time during
the period specified and holding that she acquired a
vested right to purchase during the full term of her
lease maintained the action. On appeal, the judgment
was reversed on the ground that the appellant waived
or abandoned her option to purchase by entering into
an agreement on March 10, 1913, to rent the same
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premises for a term of twelve months from the first 1914

day of May, 1913. MATHEWSON
v.

The abandonment or waiver of the option to pur- BURNS.

chase would require to be proved like any other agree- The Chief
ment in clear and unequivocal terms, and with all re- Justice.

spect, I am entirely unable to appreciate how that
second lease which would only begin to run at the ex-
piration of the option period can be construed as an
agreement to waive the right to purchase which the
appellant admittedly had at the time the agreement
was made. I cannot find evidence of anything done or
said by the appellant by reason of which the position
of the landlord was in any way altered. In accepting
the lease, in March, 1913, the appellant cannot be
held, in view of the relations then existing between her
and the respondent, to have admitted more than that,
at that time, the landlord had power, as the fact was,
to rent the property at the expiration of the then cur-
rent lease if she did not exercise her option in the
meantime. There is no evidence that in consideration
of the new lease she agreed to abandon her option, and
taking a new lease in anticipation of a possible failure
to exercise an option to purchase is not conduct evi-
dencing an intention to abandon the right to the
option when, as in this case, the lease was to begin to
run only at the expiration of the option period. If
there is any ambiguity or doubt, it should be con-

strued in favour of the appellant who without legal
advice was dealing with the respondent's solicitor.

If this case arose in Quebec, I would be disposed to
hold that, in the circumstances, the agreement to aban-
don the option before the expiration of the delay
would require to be in writing.
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1914 The right to the option is not inconsistent with the

MATHEWSON right to a lease subject to the option which will only

BURNS. take effect if the option is not exercised. Both may

The Chief run concurrently. It would be different if the appel-
Justice. lant had taken a lease which began to run before the

expiration of the option period. The taking of that
new lease at that time might be said to be inconsistent
with the intention to exercise the option, but I can
see no reason why the intention to exercise the option
should not continue to exist concurrently with the
right to a lease of the premises if the option is not
exercised in the meantime. I agree entirely with the
Chancellor when he says:-

There is no evidence of any waiver by the plaintiff of the option
to purchase. The taking of a new lease to begin at the termination
of the other was merely a provident act in case she did not think fit

to purchase. Had she elected to purchase during the former lease

that would ipso facto have determined the relation of landlord and
tenant and a new relation of vendor and purchaser would have arisen.

None other follows in regard to the second lease; it did not become
operative on the plaintiff electing to purchase at the end of the first

term.

The appeal should be allowed with costs.

IDINGTON J.-I think this appeal should be allowed

with costs for the reasons assigned by the learned

Chancellor in which I entirely concur.
In the almost infinite variety of rights and inter-

ests which a man may acquire in or over real estate
and enjoy concurrently there is nothing more common

than an option to acquire either the whole estate or

some new interest therein.
It is a novel doctrine that by the acquisition of

some new interest his option must be presumed to

have been waived unless there is some necessary in-
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consistency between what he has newly acquired and 1914

the continuation of the option. MATHEWSON

There is no more inconsistency between the con- BURNS.

tinued existence of an option for the time it has to Idigton J.
run and a renewal or extension of a lease, than
there was between the option to purchase during the
currency of the lease in which the option to purchase
was expressed, and that lease itself.

There might have been embodied in the renewal
lease a term or condition that its acceptance ended the
option, but there was not. Or there might have been
in tht negotiations between the parties leading to
such renewal something agreed upon that would have
rendered the exercise of the option so inequitable that
a court would not enforce its specific performance, but
there was nothing of the kind.

It might as well be argued that the renewal of the
lease interfered with the appellant's right to enforce
her maortgage when falling due during either term, as
that the renewal in question extinguished the right
to exercise her option as she did before the term there-
of had expired.

The respondent never changed his position in such
a way as to entitle him to claim that appellant had
surrendered her right.

The learned Chancellor has so fully covered the
gi ound that I can add nothing useful, and only add
these remarks suggested by the course of the argu-
ment addressed to us for respondent.

DUFF J.-I concur in the conclusion and the rea-
soning of the learned Chancellor of Ontario who tried
the action. I think the appeal should be allowed and
the judgment of the learned Chancellor be restored.
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1914 ANGLIN J. (dissenting). - In taking in March,

MATHEWSON 1913, an unqualified lease for one year from the 1st of
May, 1913, the appellant, in my opinion, entered intoBURNS.
a contract wholly inconsistent with her right to exer-

- cise the option, expiring on the 30th April, 1913, con-
taiiied in the three years' lease of the 30th April, 1910,
of which she asserts in this action the right to avail
herself. If that option should be exercised, the lease
of March, 1913, could never become operative. In
accepting the lease the appellant recognized the abso-
lute title of the respondents to make it. She either
meant, in consideration of the new lease, to forego all
claim to exercise her option (it may be because she
thought it unenforceable, or of such doubtful efficacy
that a compromise on the basis of a new lease was ad-
visable) and in that case waiver of it would seem to
be clear; or she proceeded under the mistaken* belief
that her 'acceptance of the new lease without any re-
servation of her option to purchase the property would
not affect her right to exercise that option, and in that
case she would appear to be seeking relief against the
effect of taking the new lease on a ground of mistake
in law. That she cannot have.

With deference to those who take the contrary
view, I am unable to read into the absolute and un-
qualified lease of March, 1913, the condition or quali-
fication that it shall be of no effect if the lessee should

exercise an option to purchase, the existence or effi-

cacy of which was in dispute between the parties.

That seems to me to be introducing by some sort of

inference into a written contract a term so inconsis-

tent with its express provisions that it is destructive

of them. There is not even an attempt to adduce parol
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evidence (which ini my opinion would have been in- 1914

admissible) that the appellant intended to make the MATHEWSON
V.new lease subject to the option. But if that term, not BURNS.

expressed in the document, may not be imported into Anglin J.
it by explicit oral evidence that it was intended that
the lease should be subject to it, I cannot see my way
to import it as a matter of inference from extrinsic
facts which, as I read the evidence, are quite as con-
sistent with the intention that the option should be
abandoned, as that it should be preserved. For my
part I prefer to determine the rights of the parties
by interpretation of the writing in which they have
undertaken to express them.

In any event I do not consider this a proper case
for the extraordinary and discretionary remedy of
specific performance.

I would dismiss the appeal.

BRODEUR J. (dissenting).-I would dismiss this

appeal for the reasons given by my brother Anglin.

Appeal allowed with costs.

Solicitors for the appellant: MacCracken. Henderson.

Greene d Herridge.
Solicitor for the respondent: Xapoleon Cha mpagn e.

9
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1914 J. O. HONORIUS ICARD (PLAIN- A
APPELLANT "*June 11. TIFF).............................

*June 22.

AND

LA VILLE DE GRAND'MLRE (DE-R
FENDANT)RESPONDENT.FENDANT) . .... .... .... ... .... ... .

ON APPEAL FROM THE COURT OF UNG'S BENCH. APPEAL
SIDE, PROVINCE OF QUEBEC. .

Contract-Municipal corporation-Exclusive franchise-Renewal at
expiration of term-Right of preference-By-law-Approval by
ratepayers.

The municipal corporation granted exclusive franchises to R. for
supplying electric light, etc., to the inhabitants of the munici-

pality for the term of ten years, with a proviso giving R. a
preference over any other person tendering for such services, at

the end of that term, at the rates mentioned in the competing
tender, for an additional term of ten years. On the termination

of the ten years mentioned in the contract, in pursuance of

powers obtained from the legislature permitting the munici-

pal corporation to supply electric light, etc., to the inhabitants,

the corporation passed a by-law whereby it undertook to perform

these services and refused to renew the contract for the addi-

tional term. In an action by R. to have the by-law set aside, a

declaration that he was entitled to the renewal of his contract

for the additional term, and for an injunction restraining the

corporation from acting upon the by-law;

Held, affirming the judgment appealed from (Q.R. 23 K.B. 97), that

there was no obligation arising under the contract which pre-

vented the corporation from exercising the new powers vested

in it for the advantage of the inhabitants and that, in conse-

quence of the exercise of those powers, R. had no contractual

right to a renewal for the additional term.

As the by-law in question had been ratified by the provincial statute

3. Geo. V., ch. 67, during the time the suit was pending, the

cross-appeal by the corporation was allowed and the by-law and

*PBESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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a resolution of the municipal council based thereon were de- 1914
clared valid.

RICARD
v.

APPEAL from the judgment of the Court of King's GRAND'

Bench, appeal side(1) , varying the judgment of
Tourigny J., in the Superior Court, District of Three
Rivers, by which the plaintiff's action was dismissed
with costs.

In regard to the issues raised upon the present ap-
peal the circumstances of the case are sufficiently
stated in the head-note.

P. X. Martel K.G. and Ain6 Geoffrion K.C. for the
appellant.

I:afleur K.C. and Rinfret K.C. for the respondent.

THE CHIEF JUSTICE.-This action was wrongly

conceived.
If at the expiration of the first ten-year period

the contract was at an end, as was obviously the
case, the action of the municipality in refusing to
give effect to the "pacte de pr~f6rence" might give
rise, in a proper case, to a claim for damages, but
certainly does not give the plaintiff a right to the
relief asked for in this proceeding.

The impugned by-laws have been ratified and con-
firmed by the legislature and, except in so far as they
affected the plaintiff in his contractual relations with
the municipality, they are declared to be valid to all
intents and purposes. It is quite true that the appel-
lant alleges an interest as a ratepayer, but he can no
longer, in view of the validating Act, invoke an inter-
est as such in these proceedings.

(1) Q.R. 23 .KB. 97.
9%
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1914 I would dismiss the ap)eal with costs here and

RICARD below.

GRA ,Dealing now with the cross-appeal, I am of opin-
MERE. ion that the judgment appealed from should be modi-

Thechief fled and that the resolution of the twenty-eighth day
Justice.

- of August, 1912, should be declared good and valid,
the whole without costs.

IDINGTON J.-The appellant, in January, 1902, ob-
tained from the respondent municipality an exclusive

privilege of furnishing electricity in said munici-
pality. The first two clauses of the contract were as

follows:-

1. La Corporation de la Ville de Grand'Mre accorde A J. 0. H.

Ricard, &er., m6decin, de la Ville de Grand'Mere, le privilege exclusif,

pendant dix ans, de fournir l'dlectricit6 pour les fins d'6clairage,

cliauffage. pouvoir moteur, 6lectrolyse, travail des metaLx, locomotion,

et g~ndralement toutes les fins auxquelles peut ou pourra se preter

1'4lectricit6.

2. Le dit privilAge sera exclusif pour dix ans avec pr~frence sur

tout autre concurrent, an bout des dix ans, au prix du dit concurrent

pour dix autres annes.

The questions raised by this appeal turn upon the

meaning to be given the second of said clauses.

The first ten years of the privilege were duly en-

joyed by the appellant.
The municipality was enabled, during said -term of

ten years, by the legislature, to enter upon the business

of electric lighting. It had always been enabled by

law to do its own lighting but was, perhaps, not at

liberty or enabled to supply lighting to the public

generally.
The municipal council decided, at the expiration of

said ten years, to exercise both its old and its new

powers and, in executing such purpose, passed by-laws

which were attacked by the appellant.
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It is not necessary to dwell upon the details of 1914

what was done, for the legislature confirmed these by- RICARD

laws with a provision in the Act of confirmation that, GRAND'

if the appellant was in law entitled to insist upon the MERE.

extension of his privilege and contract, as he claimed Idington J.

to be under said second clause of the contract, then
the respondent was thereby bound to expropriate his
electric light property.

It is to determine whether or not such right to ex-
tension exists that this appeal was brought.

I am unable to find in said second clause anything
in the way of a binding contract of such nature as
claimed.

Indeed, the entire contract was, as framed, ultra

vires the powers of the respondent.

The respondent cannot be said ever to have bound
itself to refrain from exercising its own undoubted
powers at the expiration of ten years. It seems only
to have said that if it followed the policy of letting
the contract for town-lighting to others at the end of
ten years to give the appellant a preference.

It has not let any contract to others and, hence,
there is no semblance of ground upon which the pro-
posed preference can become operative.

The appeal must, therefore, be dismissed with
costs.

There is a cross-appeal which, admittedly, involves
nothing but costs, save what relates to a resolution of

the council passed in execution of the purposes of the
confirmed by-law. I see no objection to the modifica-
tion of the judgment so as to affirm the validity of

such resolution, but it should be without costs and

10
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1914 also without giving respondent any relief as to the
RICARD costs involved in what is sought in the cross-appeal.

V.
GRAND' The costs involved in the appeal relative to the
MERE.

neat point first above referred to are all the costs in
Idington J. these proceedings which ought to be borne by appel-

lant.

DUFF J.-I think the appeal fails. There is
neither express nor implied obligation resting on the
respondent corporation not to exercise the powers now
vested in it for the advantage of the inhabitants ac-
cording to the best judgment of the council. And
these powers having been exercised in such a way that
the contract with the appellant is inapplicable, the
appellant has no ground of complaint capable of vin-
dication in a court of law.

ANGLIN J.-I think it is abundantly clear that the
appellant had not a contractual right to the renewal

of his lighting contract with the respondent munici-

pality. He may have some reason to complain of the

treatment he has received, but I find nothing in the

record which supports his claim that he was entitled

to a renewal of his contract.

I would dismiss the appeal with costs.

BRODEUR J.-Je suis d'opinion de renvoyer 1'appel

principal avec d6pens pour .les raison donn6es par le

juge en chef. Sur le contre-appel, je vois que la

l6gislature ayant ratifil les r6glements en question,
la resolution du 28 aout, 1912, qui a 6t6 adopt6e en

ex6cution de l'un de ces r~glements, est 6galement

ratifie, le jugement de la cour d'appel qui casse cette
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r6solution doit 6tre modifi6 de la manidre h dclarer 1914

cette r6solution bonne et valable. II ne devrait pas RICARD

y avoir de frais sur le contre-appel. GRN,

MERE.

Appeal dismissed with costs; Brodeur J.

cross-appeal allowed in part
without costs.

Solicitor for the appellant: P. N. Martel.

Solicitors for the respondent: Perron, Taschereau,
Rinfret & Genest.

10%
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1914 THE CITY OF HAMILTON.......... APPELLANT;

*May 22.
*June 19. AND

THE TORONTO, HAMILTON AND

BUFFALO RAILWAY COMPANY, RESPONDENT.

CASE STATED BY THE BOARD OF RAILWAY COIMISSIONERS
FOR CANADA.

Board of Railway Comm issioners-Jurisdiction-Constructed line of
railway-Deviation - Application by municipality - "Special
Act"-Stated case-Question of law-Statute-"Railway Act,"
R.S.C., 1906. c. 37, as. 2 (28), 3. 26, 28, 55, 167-(Ont.), 58
V. c. 68-(D.) 58 d 59 V. c. 66.

Under the provisions of section 55 of the "Railway Act," R.S.C.
1906, ch. 37, the Board of Railway Commissioners for Canada
may, of its own motion, state a case in writing for the opinion
of the Supreme Court of Canada upon a question of jurisdiction
which, in the opinion of the Board, involves a question of law.

The Board of Railway Commissioners for Canada has no power under
sec. 167 of the "Railway Act," R.S.C., 1906, ch. 37, to order
deviations, changes or alterations in a constructed line of rail-
way, of which the location has been definitely established, ex-
cpt upon the request of the railway corpany. Anglin. J.
contra.

Per Fitzpatrick C.J. and Idington J.-The Dominion statute 58 & 59
Vict. ch. 66, confirming the municipal by-law by which the loca-
tion of the portion of the railway in question was definitely
established constitutes a "special Act" within the meaning of
the "Railway Act," R.S.C. 1906, ch. 37, sees. 2(28) and 3.

Per Anglin J.-The power of the Board of Railway Commissioners
for Canada to order deviations, changes or alterations in a con-
structed line of railway is not limited to diversions within one
mile from the line of railway as constructed.

STATED CASE referred by the Board of Railway
Commissioners for Canada, under section 55 of the

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington. Duff.
Anglin and Brodeur JJ.
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"Railway Act," R.S.C. 1906, ch. 37, for the opinion 1914

of the Supreme Court of Canada on a question as to Crry OF
HAMILTON

its jurisdiction which, in the opinion of the Board,
involved a question of law. TOrONTO,HAM ILTONX

The Stated Case submitted by the Board was as AND
BUFFALO

follows:- RWAY. CO.

"The following case which, in the opinion of the
Board, involves questions of law, is stated by the
Board for the opinion of the Supreme Court of Can-
ada:-

"1. The Toronto, Hamilton and Buffalo Railway
Company was incorporated by Act of the Legislature
of the Province of Ontario, chapter 75, 1884, and un-
der that Act was authorized to construct a railway
from a point in or near the City of Toronto to a

point in or near the City of Hamilton, and thence to

some point at or near the International Bridge, or

Cantilever Bridge, in the Niagara River, and with

full power to pass over any portion of the country

between the points aforesaid, and to carry the said
railway through the Crown lands, if any, lying be-

tween the points aforesaid.
"2. By chapter 86 of the statutes of 1891, passed

by the Parliament of the Dominion of Canada, the
undertaking of the Toronto, Hamilton and Buffalo

liailway Company was declared to be a work for
the general advantage of Canada, reserving to the

company all the powers, rights, immunities, privi-
leges, franchises, and authorities conferred upon it
under and by virtue of the above recited Acts of the
Legislature of the Province of Ontario.

"3. By section 4 of the federal Act all the provi-
sions of the 'Railway Act' were made to apply to the
Toronto, Hamilton and Buffalo Railway Company,

129



SUPREME COURT OF CANADA. [VOL. L.

1914 in so far as they were applicable to the undertaking,
crTY or and except to the extent to which they were incon-

HAMILTON sistent with the provisions of the said Acts of the
TORONTo, Legislature of the Province of Ontario.

HAMILTON
AND "4. By-law No. 755, passed by the municipal coun-

BUFFALO
RWAY. Co. cil of the City of Hamilton on the 25th day of Octo-

ber, 1894, and confirmed 'by Ontario statute, 58 Vic-
toria, 1895, chapter 68, and by Dominion Act, chap-
ter 66, 1895, fixed a definite location of the company's
line in the City of Hamilton. The conditions of the
by-law were complied with and the line constructed
along Hunter street, in the City of Hamilton, in ac-
cordance with the provisions of the by-law referred
to, and in accordance with the map or plan duly ap-
proved under the provisions of the 'Railway Act.'

"5. The present application on behalf of the city
is for an order requiring the Toronto, Hamilton and
Buffalo Railway Company to divert its line of rail-
way into the city from Hunter street to a location in
the north end of the city in common with the Grand
Trunk and the Canadian Northern Ontario Railway
companies.

"6. The application was heard at the sittings of
the Board held in Hamilton on the 10th day of Octo-
ber, 1913, at which counsel representing the city, the
Toronto, Hamilton and Buffalo Railway Company,
the Canadian Pacific and Grand Trunk Railway Com-
panies, and certain property owners, were present.
Counsel for the Toronto, Hamilton and Buffalo Rail-
way Company contended that the Board was without
jurisdiction to make the order applied. for.

"7. After hearing argument and reading the sub-
missions filed, and taking time to consider, the Board
came to the conclusion that, for the reasons set out
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in the judgments of the Chief Commissioner and the 1914

Assistant Chief Commissioner, it had power, if so Crr OF
.HAMILTON

advised, to make such an order; and this conclusion H

was announced to the parties interested. TORONTO,

"8. At the request of counsel for the Toronto, AND
BUFFALO

Hamilton and Buffalo Railway Company, who ex- RWAY. CO.

pressed his intention of appealing from this decision,
the merits of the application were not gone into, and
counsel was asked to proceed to perfect his appeal
without delay.

"9. A draft form of order upon which to base an
application for leave to appeal was submitted by
counsel for the Toronto, Hamilton and Buffalo Rail-
way Company, and order No. 21087, dated December
24th, 1913, issued as a result of this application. The
said order No. 21087 is not in terms in the form of
the draft order submitted by counsel, and for that
reason counsel refuses to perfect his appeal, but
raises the objection that the Board is without power
to act in the premises.

"10. The only order made by the Board was the
order No. 21087, referred to, declaring that it had
jurisdiction to entertain the application and to make
an order directing the deviation of the line of the Tor-
onto, Hamilton and Buffalo Railway Company with-
in a distance of one mile from its present location.
The merits of the case were not gone into.

"ll. The city objects to this order, contending that
the Board's power to order a diversion in the premises
was not limited to a diversion within one mile from
the present location of the railway.

"12. The statutes relating to the said company
contained in the printed volumes of the statutes of
the Parliament of Canada or of the Legislature of
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1914 the Province of Ontario, the judgments and proceed-
AnrTO ings herein, shall be deemed to be and shall be read

HAMILTON
V. as part of this case.

TORONTO. "13. The questions involved being, in its opinion,HAMILTON

AND questions of law, the Board, under section 55 of the
BUFFALO

RWAY. CO. 'Railway Act,' may of its own motion state a case in
writing for the opinion of the Supreme Court of Can-
ada; and, in pursuance of this power, the questions
submitted for determination by the Supreme Court of
Canada are as follows:-

"(1.) Whether, as a matter of law, the Board of
Railway Commissioners for Canada has the power,
on an application by the City of Hamilton, to make
an order directing the Toronto, Hamilton and Buffalo
Railway Company to divert its line of railway from
its presenit location in the City of Hamilton to some
other location in the said city?

"(2) Whether, if the Board has power to order
such diversions, such power is limited to a diversion
within one mile from the railway as already con-
structed?"

The issues raised on the argument in the Supreme
Court of Canada are referred to in the opinions of the
Judges now reported.

1. K. Cowan K.C. and F. . 7addell K.O. were
heard on behalf of the City of Hamilton.

Heilmuth lT.C. and J. A. Soule for the railway
compq anly.

The iearing took place on the 22nd of May, 1914,
when the court was pleased to take the matter into

consideration and, on the 19th of June, 1914, the ma-
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jority of the judges answered the first question in 1914

the negative and, consequently, considered that it was CITY O0
HAMILTON

unnec-ssary to give any answer to the second ques-

tion. His Lordship Mr. Justice Anglin answered the TORONTO.
HAMILTON

first question in the affirmative and the second ques- AND
BUFFALO

tion in the negative. RWAr. CO.

The following reasons for their opinions were de-

livered by the judges who heard the reference.

THE CHIEF JUSTICE.-I agree with Mr. Justice

Idington.

IDIdNToX J.-The aiswers to the questions sub-

mitted relative to the jurisdiction of the Railway Com-

missioners of Canada.must be chiefly dependent upon

whether the legislation contained in 58 & 59 Vict. ch.
66, is to be held a "special Act" within the meaning
of that term in the "Railway Act."

The applicant passed a by-law No. 755, in 1894,
granting a bonus of $225,000 in aid of respondent
upon the terms and conditions set out therein and
agreed on bet\ween said parties.

Part of said terms and conditions thereby im-

posed was that the railway should pass through the
City of Hamilton by a southerly route which is set
out with great detail in the specifications forming
part of the said by-law. Another clause in the said
terms and conditions provides that the said company
should build by the 1st September, 1895, and always
maintain a first-class passenger station in a central
part of the City of Hamilton and all regular passen-
ger trains on said railway running from or through
Ilrantford to Toronto, or from Toronto to or
through or from Brantford to Welland, or Welland
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1914 to Brantford, should stop at such principal passen-
crry OF ger station of the company in Hamilton, and that all

HAMILTON
V. regular passenger trains running through Hamilton

TORONTO, should stop at such station, and should build and
HAMILTON

AND maintain a second passenger station within said city
BUFFALO

RWAY. Co. at or near Locke street south of Main street.

(dington J. All this was declared by said Act confirming said
by-law to be binding upon the parties to this litiga-
tion and respondent seems to have conformed to the
said terms and conditions.

It is proposed by the applicant now to change the
location of all this part of the line so definitely ex-
acted by the terms of said by-law, so validated by
said Act, and direct the line of railway to be so
"diverted, changed or altered" that the railway shall
run, instead of on the routes so adopted, along the
Grand Trunk Railway route on the north side of the
city where that road and station existed long before
the existence of the respondent.

I think said legislation must be held to be "a
special Act" within the meaning of that term as in-
terpreted in section 2, sub-section 28, of the "Railway
Act," and applied by giving thereto the effect de-
signed by section 3 of said Act, which is as follows:-

3. This Act shall, subject to the provisions thereof, be construed
as incorporate with the special Act, and, unless otherwise expressly
provided in this Act, where the provisions of this Act and of any

special Act passed by the Parliament of Canada relate to the same
subject-matter, the provisions of the special Act shall, in so far as
is necessary to give effect to such special Act, be taken to override
the provisions of this Act. 3 Edw. VII., ch. 58, sees. 3 and 5.

It seems to me that the subject-matter of this
special Act involves the definite and permanent loca-
tion of the railway at the place in question and that
"the provisions of said special Act" must, in so far
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as is necessary to give effect to such special Act, be 1914

taken to override the provisions of the "Railway Crry oF
HAMILTONAct" relative to the location of railways or changes e.

in regard thereto. TORONTO,
HAMILTON

Section 6 of the "Railway Act" which may be ap- AND
BUFFALO

plicable to the railway in question does not restrict RWAY. CO.

the operation of this section three, which may be read Idington J.
therewith.

The case of Canadian Pacific Railway Co. v. City
of Toronto (1), relied upon -by applicant has hardly
any resemblance to this case. There was presented
in that case a tripartite agreement validated by Par-
liament which possibly covered a small part of the
field of public safety there in question but by no means
that which was involved in applying section 238.
There the special Act covered only a small corner of
the subject-matter of public safety. Here the special
Act covers absolutely the whole question of location
which is the subject-matter involved.

It is made clear by the judgment of the Chief Com-
missioner that everything relative to public safety is
eliminated from the question. And nothing is left
but the subject-matter of location of the railway
which seems to me identical with that determined by
the by-law and contract and conditions made per-
manently binding by the special Act. No one has
ventured to distinguish the subject-matter of the
special Act, from that of section 167 relied upon, by
setting up that the subject-matter in the latter is not
location, but change of location. If such a suggestion
occurs to any one, I may repeat what I have just
pointed out that this special Act was by its terms

(1) [1911] A.C. 461.
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1914 intended to be perpetual, and thus overrides anything
ciTy OF providing for change of location and leaves the see-

HAMILTON
V.LO tion 167 to operate where there can be no such con-

TORONTO, flict.
HAMILTON

AND It is suggested by the judgment of the Chief Com-
BUFFALO

RWAY. CO. missioner that as this special Act, by section 8, pro-

Idington J. vides that nothing in the Act contained shall affect
- any rights or powers conferred by the "Railway Act"

on the Railway Committee of the Privy Council, to
which the Board may be considered the statutory suc-
cessor, therefore, this power now invoked has been
excepted from the operation of the special Act.

When we turn to the then existing "Railway Act"
and consider the provisions thereof relative to the
rights or powers of the then Railway Committee, the
only semblance of any such "right or power" therein,
such as now appears in section 167, is to be found in
section 11 of the "Railway Act" of 1888, sub-section

changes in location for lessening a curve, reducing a gradient or
benefiting the railway or for other purposes of public advantage.

I cannot think this provision should ever have been
resorted to in way of justifying the Railway Com-
mittee in directing such a change as now contem-
plated.

And it may be observed that the restriction, in
said section 8, upon the operative effect of the rest of
the special Act can only be read in light of the then
existing' "rights and powers of the Railway Com-
mittee."

Later extensions of powers to the railway com-

pany or even to the committee, of which I can find

none bearing hereon, could not affect the question
presented.
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Moreover, the right of changing location within a 1914

lateral mile's limit, originally rested with the rail- Crry OF
HAmILTON

way company and the restrictions now existent are ,.
results of later enactments. HAMITOn

It is not necessary that I should here trace out in AND
BUFFALO

detail all these changes by means of which the curious FWAY. CO.

evolution has taken place whereby the present juris- Idintn J.
diction of the Board was first given in way of re-
striction upon the railway company and then it was
given the power of its own motion to direct that to be
done which the railway company had got power to do
with its sanction.

A study of this legislative development does not
help in way of finding jurisdiction in the Board and
for doing what it is now alleged it can do relative to
old established things, including contracts, and the
correlative rights, duties and obligations arising
therefrom.

I conclude upon the foregoing grounds alone that
there is no jurisdiction such as claimed.

On the narrower ground of the actual meaning of
section 167 as it stands, and assuming no special Act
in the way, I should doubt very much indeed if any
such change as involved in doing what is contem-
plated was ever the purpose of the section.

There are a gYreat many pieces of parallel railway
lines lying within a mile or a few miles of each other
which public opinion, if enlightened and well directed,
might well have prevented the building of and saved
millions of wasted capital entailed in such building.
Economic pressure may ultimately eliminate much of
this duplication.

If we should answer the first question submitted
in the affirmative and the second in the negative, I
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1914 can conceive of the Board being urged to use that
crry oF measure of power, so implied, and its other extensive
xAMMroN powers to ameliorate the conditions of things brought

TORONTO, about by such. improvidence. But should any court
HAMILTON

AND say, looking at the purview of the provisions creating
BUFFALO

RwA. co. and empowering the Board as provided by this "Rail-

Idington J. way Act" in Canada, that such an attempt by the
- Board would properly fall within its jurisdiction?

I put this illustration of what seems to me the
logical and perhaps not undesirable outcome of the
answers applicant seeks herein to the questions sub-
mitted in order to test the validity of the argument
that rests upon a reading only of the two or three
sections ref rred to, without looking at their place
and purpose in the Act as a whole. Tried by such a
test I do not think section 167 was ever by its framers
dreamt of as going so far.

I also desire to illustrate thereby the view I take
of the right now challenged in argument to submit
these questions.

I have no doubt regarding the right of the Board
under the 55th section of the "Railway Act" to sub-
mit as a question of law a case involving only a ques-
tion of its jurisdiction.

In some cases it may conceivably be most expedi-
ent to do so before involving a costly investigation

that may do no good and indeed do much harm.

At the same time the concrete case might often
bring into their true relation many of the facts, cir-

cumstances and considerations that need sometimes

to be weighed in order to apprehend the true bear-
ing of the question of jurisdiction.

I should answer the first question in the negative

and in doing so the second question needs no answer.
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DUFF J.-The Board of Railway Commissioners 1914

states the following case:- CIY OF
HAMILToN

"The following case which, in the opinion of the Board, involves 0**
TORONTO,

questions of law, is stated by the Board for the opinion of the Sup- o
reme Court of Canada:- AND

1. The Toronto, Hamilton and Buffalo Railway Company was in- BUFFALO
corporated by Act of the Legislature of the Province of Ontario, ch. RWAY. Co.
75, 1884, and under that Act was authorized to construct a railway -

from a point in or near the City of Toronto to a point in or near D
the City of Hamilton, and thence to some point at or near the In-
ternational Bridge, or Cantilever Bridge, in the Niagara River, and
with *full power to pass over any portion of the country between the
points aforesaid, and to carry the said railway through the Crown
lands, if any, lying between the points aforesaid.

2. By ch. 86 of the statutes of 1891, passed by the Parliament
of the Dominion of Canada, the undertaking of the Toronto, Hamil-
ton and Buffalo Railway Company was declared to be a work for
the general advantage of Canada, reserving to the company all the
powers, rights, immunties, privileges, franchises, and authorities
conferred upon it under and by virtue of the above recited Acts of
the Legislature of the Province of Ontario.

3. By sec. 4 of the federal Act all the provisions of the "Railway
Act" were made to apply to the Toronto, Hamilton and Buffalo
Railway Company, in so far as they were applicable to the under-
taking, and except to the extent to which they were inconsistent with
the provisions of the said Acts of the Legislature of the Province
of Ontario.

4. By-law No. 755, passed by the Municipal Council of the City of
Hamilton on the 25th day of October. 1894, and confirmed by On-
tario statute, 58 Viet. 1895, ch. 68, and by the Dominion Act, ch.
66, 1895, fixed a definite location of the company's line in the ( itv
of Hamilton. The conditions of the by-law were complied with and
the line constructed along Hunter street, in the City of Hamilton,
in accordance with the provisions of the by-law referred to, and in
accordance with the map or plan duly approved under the provisions
of the "Railway Act."

5. The present application on behalf of the city is for an order
requiring the Toronto, Hamilton and Buffalo Railway Company to
divert its line of railway into the city from Hunter street to a
location in the north end of the city in common with the Grand

Trunk and the Canadian Northern Ontario Railway companies.
6. The application was heard at the sittings of the Board held

in Hamilton on the 10th day of October, 1913, at which counsel re-

presenting the city, the Toronto, Hamilton and Buffalo Railway
Company, the Canadian Pacific and Grand Trunk Railway Com-
panies, and certain property owners, were present. Counsel for the
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1914 Toronto, Hamilton and Buffalo Railway Company contended that
the Board was without jurisdiction to make the order applied for.

ITO 7. After hearing argument and reading the submissions filed,

and taking time to consider, the Board came to the conclusion that,
TORONTO, for the reasons set out in the judgments of the Chief Commissioner

HAMILTON and the Assistant Chief Commissioner, it had power, if so advised,
AND to make such an order; and this conclusion was announced to the

BUFFALO
RWAY. CO. parties interested.

8. At the request of counsel for the Toronto, Hamilton and liutflalo
Duff J. Railway Company, who expressed his intention of appealing from

- this decision, the merits of the application were not gone into, and
counsel was asked to proceed to perfect his appeal without delay.

9. A draft form of order upon which to base an application for
leave to appeal was submitted by counsel for the Toronto. Hamilton

and Buffalo Railway Company, and Order No. 21,087, dated December
24th. 1913, issued as a result of this application. The said Order No.
21,087 is not in terms in the form of the draft order submitted by
counsel, and for that reason counsel refuses to perfect his appeal,
but raises the objection that the Board is without power to act in
the premises.

10. The only order made by the Board was the Order No. 21.087,
referred to, declaring that it had jurisdiction to entertain the
application and to make an order directing the deviation of the
line of the Toronto, hamilton and Buffalo Railway Company within
a Istance of one mile from its present location. The merits of the
case were not gone into.

11. The city objects to this order, contending that the Board's
power to order a diversion in the premises was not limited to a
diversion within one mile from the present location of the ri way.

12. The statutes relating to the said company contained in the
printed volumes of the statutes of the Parliament of Canada or of the
Legislature of the Province of Ontario. the judgments and )roceed-
ings herein, shall be deemed to be and shall be read as part of this
case.

13. The questions involved being, in its opinion, questions of law,
the Board, under sec. 55 of the "Railway Act," may of its own
motion state a case in writing for the opinion of the Supreme Court
of Canada; and in pursuance of this power, the questions submitted
for determination by the Supreme Court of Canada are as follows:-

(1) Whether, as a matter of law, the Board of Railway ( om-
missioners for Canada has the power on an application by the ( ity
of Hamilton, to make an order directing the Toronto, Hamilton and
Buffalo Railway Company to divert its line of railway from its pre-
sent location in the City of Hami;ton to sotne other locat on in the
aid city.

(2) Whether, if the Board has power to order such diversion,
such power is limited to a diversion within one mile from the rail-
way as already constructed.
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The questions submitted relate to the jurisdiction 1914
of the Board and it is contended on behalf of the crry or

.. HAMILTONrailway company that a question touching the juris- H L

diction of the Board can be raised before this court ToRONTO,

only in one way :-viz., by an appeal under section AND
BUFFALO

56(2). I. agree with the learned Chief Commissioner RWAY. Co.

that section 55 confers upon the Board authority "of Duff J.
its own motion" to state a case for the opinion of this
court upon any question of jurisdiction which, in the
opinion of the Board, is a question of law.

I do not think it is necessary to pass upon the
question whether the provisions of the by-law of Octo-
ber 25th, 1894, which had the force of statute by vir-
tue of 58 Vict. ch. 68 (Ont.) and 58 Vict. ch. 66
(Dom.) constituted a "special Act!' within the mean-
ing of section 2(28) of the "Railway Act" or whether
"the subject-matter" of section 167 of the "Railway
Act" is within the meaning of section 3 of the "Rail-
way Act" "the same subject-matter" or one of "the
same subject-matters" as those in respect of which
provision is made by the by-law and validating en-
actments; I shall assume for the purpose of this
judgment that the rights of the parties now in con-
troversy are governed by the enactments of the "Rail-
way Act."

I will only add that the authority conferred by
section 167 must, in my opinion, be exercised sub-
ject to the provisions of any special Act. Section 3
of the "Railway Act" makes it imperative to hold
that, in so far as the situs of the railway line or rail-
way works is rigorously fixed by the special Act, the
special Act must govern. To what extent the special
Act does define the situs of the railway to the exclu-

11
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1914 sion of the authority of the Board under section 167
ciy oF is a question which, of -course, must be determined by

HAMILTON the proper construction of the special Act itself.
TonTo, On this assumption I have not been able to con-

HAMILTON
AND vince myself that the proposed diversion would not

BUFFALO
RWAY. co. be a "deviation, change or alteration" within the

Duff j. meaning of section 167 and within the authority of

the Board to sanction on the application of the rail,
way company. I can see no valid reason-that is to
say no reason on which I am eiititled to act judicially
-why a "deviation" authorized by section 167 after
the construction of the railway must -be confined
within the limits expressly laid down in respect of a
"deviation" permitted by section 159 before construe-
tion. It is, of course, a proper subject for comment
that on the reading of section 167, which I think is
the right reading, the discretion of the Board, sub-
ject to the provisions of the special Act is unqualified
as regards the physical limits of lateral deviation;
while by section 159 a limit of one mile is specifically
laid down. Various explanations of this seeming
inconsistency of policy may be suggested, but the
discussion of such possible explanations does not ap-

pear to me to be relevant to the only question before
us. Our duty is to construe the language which Par-
liament has used. I find in section 167, as regards
this matter of the limits of lateral deviation, words
which are quite unequivocal. I cannot refuse to give
effect to them because, when read according to their

plain meaning, they give a result which does not ap-
pear to be entirely consistent with inferences that
may be derived from other parts of the Act as to the
policy of Parliament. To do that would be legis-
lating.
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Before proceeding to discuss what appears to me 1914

to be the real point in controversy, it should be ob- ciy or
HAMILTON

served that the learned Chief Commissioner in his I.
reasons for judgment has made it very plain that this TORONTO,

HAMILTON
is not a case for the exercise of the powers given by AND

. BuFFAwo

sections 237 and 238 and that the jurisdiction of the RwAY. Co.

Board to grant the application, if it exists, must be Duff J.
rested upon section 167.

That section is in the following terms:-

167. If any deviation, change or alteration is required by the
company to be made in the railway, or any portion thereof, as al-
ready constructed, or as merely located and sanctioned, a plan,
profile and book of reference of the portion of such railway pro-
posed to be changed shewing the deviation, change or alteration pro-
posed to be made, shall, in like manner as hereinbefore provided with
respect to the original plan. profile and book of reference, be sub-
mitted for the approval of the Board, and may be sanctioned by
the Board.

2. The pan. profie and book of reference of the portion of such
railway so proposed to be changed shall, when so sanctioned, be de-
posited and dealt with as hereinbefore provided with respect to such
original plan, profile and book of reference.

3. The company may thereupon make such deviation, change or
alteration, and all the provisions of this Act shall apply to the por- -

tion of such line of railway so at any time changed or proposed to
be changed, in the same manner as they apply to the original line.

4. The Board may, either by general regulation or in any particu-
lar case, exempt the company from submitting the plan, profile and
book of reference as in this section provided, where such deviation,
change or alteration, is made or to be made, for the purpose of

lessening a curve, reducing a gradient, or otherwise benefiting the
railway or for any other purpose of public advantage, as may seem
to the Board expedient, if such deviation, change or alteration does
not exceed three hundred feet from the centre line of the railway,

located or contrnicted. in accordance with the plans, profiles and
books of reference deposited with the Board under this Act.

5. Nothing in this section shall be taken to authorize any exten-

sion of the railway beyond the termini mentioned in the special Act.

Read alone, that is to say apart from the provi-
sions to which I am about to refer, the contention

11%
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1914 that the Board has authority under this provision to
crry OF order a "deviation, change or alteration" against the

IIAMILTON.
HM O opposition of the railway company, would hardly be

TORONTO, susceptible of plausible statement. The real point to
HAAMTON

AND be determined is:-What is the effect of this section
RwAY. Co. when interpreted by the light of sections 26(2) and

Duff J. 28? These last mentioned sections are in the follow-
- ing words:-

26. (2). The Board may order and require any company or per-
son to do forthwith, or within or at any specified time, and in any
manner prescribed by the Board, so far as is not inconsistent with
this Act, any act, matter or thing which such company or person
is or may be required or authorized to do under this Act, or the
special Act, and may forbid the doing or continuing of any act,
matter or thing which is contrary to this Act, or the special Acts;
and shall for the purposes of this Act have full jurisdiction to hear
and determine all matters whether of law or of fact.

28. The Board may, of its own motion, or shall upon the re-
quest of the Minister, inquire into, hear and determine any matter
or thing which, under this Act, it may inquire into, hear and deter-
mine upon application or complaint, and with respect thereto shall
have the same powers as, upon any application or complaint, are
vested in it by this Act.

(2) Any power or authority vested in the Board under this Act
may, though not so expressed in this Act, be exercised from time to
time, or at any time, as the occasion may require.

The argument in favour of jurisdiction is that by
the combined operation of these two last quoted sec-
tions, whatever the Board has power to sanction or
authorize at the request or upon the application of
the railway company, it has power to order of its own
motion against the will of the railway company; and
if that is the effect of them there can be no doubt
upon the question of the jurisdiction here. In Grand
Trunk Railway Co. v. The Department of Agriculture
of Ontario(1), the Chief Justice, Mr. Justice Gir-

(1) 42 Can. S.C.R. 557.
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ouard and Mr. Justice Anglin adopted the view just 1914

expressed as to the effect of these provisions. Of the CITY OF

.HAMILTON
other three members of the court, who took part in H L

that decision, 31r. Justice Davies and Mr. Justice TORONTO.
HAM.ILTON

Idington expressed no opinion on the point. My own AND
BUFFALO

opinion, which I stated in my judgment in that case, RwAy. Co.

was against the proposed construction of these see- Duft.J.

tions. As in duty bound, I have re-considered care-

fully the opinion I then formed in light of the dis-

cussion of the subject by the learned Chairman of the

Board in his reasons now before us and the conclusion

I then formed is unchanged. I will briefly re-state

m11y opinion as to the real meaning of these sections.

As to section 26(2) : it will be observed that the power

there given is expressly made exercisable only in so far

as is "not inconsistent with this Act," and, therefore,

when it is suggested that an authority given by some

particular section of the Act that on its face is only an

authority to pronounce permiswive orders is by the

operation of this provision converted into an author-

ity to pronounce mandatory orders, it is necessarY
in each case to ascertain from the section by which

the specific authority is given, whether or not such a

result is consistent with the true intendment of that

section. This consideration alone, in my opinion.

would forbid the application of section 26(2) to sec-

tion 167 in the manner now contended for: for the

language of section 167 itself contemplates, it appears

to me, the initiative of the railway company as a

substantive condition of the Board's jurisdic-

tion, which is merely to "approve" and "sanction"

something "proposed" by the railway company.

I think, however, with respect, apart altogether

from this, that the application of section 26(2) in
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1914 the manner proposed is inconsistent with the real
CIY OF purpose and meaning of section 26 (2) itself, which

HAMILTON is it appears to me, to give to the Board a power to
TORONTO, make mandatory orders for the strictly limited pur-HAMILTON

AND pose or regulating the time and manner in which
BuFFALo

RWAY. Co. some authority shall be exercised which has been con-

Dff J. ferred by Parliament directly or mediately through
the action of the Board. The section does not say

that

the Board may order and require any "company to do any act"
* * * "which such company * * * is or may be authorized to

do."

What the section provides is that where the company
is or may be authorized or required to do something
by an Act of Parliament or by the Board-the Board
may order that it shall be done

forthwith or within or at any specified time and in any manner pre.
scribed by the Board.

The section authorizes the regulating of companies
and persons when exercising powers conferred by

the Act or by the Board by prescribing the time and
manner in which such powers shall be exercised. To
read the section as authorizing the Board by a man-
datory order to convert a permissive authority to do
something, into a obligation to do it, is to go beyond
the necessary scope and meaning of the language
used. Applying the section according to the proposed
construction to the provisions of the Act as a whole
it becomes reasonably clear that the construction ex-
tends the effect of the section far beyond the real
purview of it. The learned Chairman of the Board
in the opinion now before us, has called attention to
some of the provisions which bring into relief the
difficulties of this construction.
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Coming now to section 28:-I think that is a sec-

tion dealing with procedure only. Where power is CITY OF
HAMILTON

given to the Board to investigate and make consequen- .
tial ToRoNTO,

tial orders upon application, the Board may of its own HAMILTON

motion investigate and order. But the language of the AND
BUFFALo

section is hardly the language that would have been RWAY. CO.

used to provide that in every case in which a railway Duff J.
company is authorized to do something, with the sanc-

tion of the Board, the Board is to have authority by
mandatory order to compel the company to do it. How

inapt the words are for such a purpose appears when
one attempts to apply those words to section 167. Sec-

tion 28 provides that

the Board may, of its own motion, inquire into, hear and determine

any matter or thing, which under this Act it may inquire into, hear

and determine upon application or complaint.

Now what is the "matter or thing" in respect of

which the Board has jurisdiction by the express terms

of section 167 to "inquire into, hear and determine"?

The "matter" of the inquiry, hearing and determina-

tion is:-Shall the Board give or withhold its sanction
to a deviation, change or alteration proposed to be

made by the railway company, as shewn upon a plan,
profile and book of reference which have been submit-
ted by the railway company for the Board's approval.
Granting sanction or refusing sanction to something
proposed by the railway company is the matter which
the Board is to investigate under this section. Re-
verting now to the language of section 28, this, then -
the giving or withholding of its sanction-is the mat-
ter which the Board

may of its own motion inquire into, hear and determine

and with respect to which it shall have the same powers
as upon applications by the railway company. Such
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1914 is the result of a strict application of the language of

CITY OF section 28 to section 167, and the result is in itself suf-
HAIToN ficient to demonstrate that the earlier section has no
TORONTO, proper application to the later.

HAmILTON

AND For these reasons, I think the first question
BUFFALO

RWAY. CO. should be answered in the negative. What I have said

Duff J. will indicate what my answer to the second question
would have been if I had answered the first in the
affirmative.

ANGLIN J.-Although the questions submitted in
the stated case concern the jurisdiction of the Rail-
way Board, I think it clear that they are also questions
of law and, as such, properly the subject of a stated
case under sub-section 1 of section 55 of the "Railway
Act." It is true that in section 56 a distinction is
made between questions of law and questions of jur-
isdiction, the right of appeal upon the latter being
made conditional on the leave of a judge of this court
being first obtained. But section 56 provides for
cases in which the Board has already professed to
exercise jurisdiction by making an operative order,
or has dismissed an application on the ground that
it lacks jurisdiction to entertain it. Its decision in
either case may properly be made the subject of an
appeal. Section 55, on the other hand, provides not
for appeals but for cases in which, before pronoune-
ing on order or otherwise dealing with the matter

pending before it, the Board desires to be advised by
this court upon some question arising in such matter.
It is immaterial that the question is one which affects

its jurisdiction. The Board is authorized by section

55 to state any question which is in its opinion a ques-
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tion of law. If authority for this view be needed it is 1914

to be found in Essex Terminal Railway Co. v. Windsor, Car oF
HAMrLTON

Essex and Lake Shore Rapid Railway Co. (1), cited by V.
the learned Chief Commissioner, as more fully appears TORONTO,

the eared hie Comisione, a moe fllyapparsHAMILTON

in the judgment of the late Chief Commissioner Kil- AND
BUFFALO

lam, reported in 7 Can. Ry. Cas. 109, 124. RWAY. Co.

For the reasons assigned by me in Grand Trunk Anglin J.
Railway Co. v. Department of Agriculture of Ontario
(2), I am of the opinion that the Board has juris-
diction to order, on the application of any other per-
son or body interested, or of its own motion, any
deviation, change, or alteration which section 167
empowers it to sanction or authorize on the applica-
tion of a railway company. While the power and
discretion entrusted to the Board under such an in-
terpretation of the Act may seem very wide, it must
be borne in mind that considerations of public safety
or public convenience may sometimes imperatively
require a deviation, change or alteration to which the
railway company affected may, from motives of
economy or for other reasons, be opposed. To restrict
the jurisdiction of the Board under section 167 to
cases in which the company applies for its sanction
of a deviation, change or alteration, might, therefore,
prove very undesirable, and might defeat the purpose
of Parliament in enacting section 28 and section 26
(2) of the "Railway Act." Moreover, the company
always has the right of appeal to the Governor in

Council under sub-section 1 of section 56 in any case
in which it feels that due regard has not been paid to
its interests.

(1) 40 Can. S.C.R. 620.
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1914 There is, no doubt, an incongruity in restricting

crry OF the power of the Board, when sanctioning the plan,
HAMILTON

V. profile and book reference under section 159, to auth-
TORONTO, orizing a deviation of not more than one mile from

HAMILTON Z
AND the location approved by the Minister of Railways

BUFFALO

RWAY. CO. (even this limited power it may not exercise where

Anglin J. the Minister so directs) and the unrestricted power
to

sanction any deviation, change or alteration * in the rail-

way or any portion thereof as already constructed or as merely
located

which section 167 purports to confer. When proceed-

ing under the latter section the location of the entire

railway or of any part of it may be changed without

the approval of the Minister of Railways being re-
euired, provided there is no extension beyond the ter-

miini mentioned in the special Act (sub-section 5),
I was at first disposed to think that, inasmuch as

section 167 applies to a railway "merely located and

sanctioned" as well as to a "railway already con-

structed," it should be read as subject to a restriction
similar to that imposed by the proviso to sub-section

3 of section 159, because otherwise, while the power
of the Board to authorize a deviation would be re-
stricted by the limitation of one mile when it is sanc-

tioning the plan, profile and book of reference, upon
that sanction being given authority to sanction a

deviation not so restricted would at once arise. But
while the existence of such an anomaly is difficult to

- understand, in view of the fact that in sub-section 4

Parliament expressly restricts the power of the
Board, when proceeding by general regulation, to

sanctioning deviations not exceeding 300 feet, and
by sub-section 5 provides that extensions beyond the

150



VOL. L.] SUPREME COURT OF CANADA.

termini fixed by the special Act may not be authorized 1

as deviations, changes or alterations, I am unable to CITY OF
HAMILTON

treat the omission of any other limitation on the V.
power conferred by sub-section 1 as accidental, or to TORONTO,

HAMILTON

justify reading into it the restrictions contained in AND
BUFFALO

the proviso to sub-section 3 of section 159. Here RwAY. Co.

again the right of appeal to the Governor in Council, Aglin .j.
given by sub-section 1 of section 56, affords what -

may well have been deemed a sufficient guarantee
and protection against the exercise of the very wide
powers conferred on the Board in such a manner as
unduly to prejudice the interests of the railway com-
panies or of the public.

Although the proposal of the City of Hamilton is
novel in its character and involves a more extensive
change than the Railway Board is usually asked to
sanction, having regard to the fact that section 167
provides for

any deviation, change or alteration * * in the railway or any
portion thereof,

and to the restrictions expressly imposed by sections
4 and 5 adverted to above, I am unable to understand
how it can be successfully maintained that the sug-
gested scheme is not within the purview of sub-sec-
tion 1. What is proposed is the deviation of a portion.
of the respondents' railway. There is no suggestion
of an extension beyond the termini fixed by the special
Act. The Board may grant the application in whole
or in part, or in some amended form, or may reject
it in toto as undesirable, or extravagant, or unneces-
sary in, or contrary to, the public interest.

Having regard to the provisions inserted in the
statutes confirming the agreement between the rail-
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1914 way and the City of Hamilton, which expressly save
CITY OF the powers conferred by the "Railway Act" on the

A-MITON Railway Committee of the Privy Council, to which
TORNO, the Board of Railway Commissioners has succeeded,

HAMILTON
AND and to the decision in Canadian Pacific Railway Co. v.

BUFFALO

RAwAr. Co. City of Toronto and Grand Trunk Railway Co. (1),
Anglin I agree with the Board of Railway Commissioners

that there is nothing in these special Acts which
ousts its jurisdiction under the "Railway Act" to
deal with the present application of the City of Ham-
ilton.

The merits of that application have not yet been
considered by the Board and it must of course be as-
sumed that, if it should be granted in whole or in
part, it will be only upon such terms as will do jus-
tice between the parties and afford to the respondent
company's interests every protection to which they
may -be entitled.

In a country such as this, with its vast extent of
territory, and conditions . varying in its different

provinces and constantly changing owing to its rapid
development, it is necessary that the powers of a
body such as the Railway Commission should be very
wide. Much more must be entrusted to its discretion
than may be found necessary in older lands where
fixed and settled conditions are to be encountered.
In dealing with questions affecting the jurisdiction
of the Board great care should be taken that judicial
decisions do not impose upon it fetters and restric-
tions which Parliament did not intend, and which
might impair its usefulness and seriously hamper its

(1) [1911] A.C. 461; 42 Can. S.C.R. 613.
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exercise of the beneficent control which it was meant
to have. CITY or

HAMILTONI would, for these reasons, answer the first ques- V.
tion of the stated case in the affirmative and the sec- ToRoNTO,

HAMILTON

ond in the negative. AND
BUFFALO

RWAY. Co.

BRODEUR J.-This is a reference by the Board of Brodeur J.

Railway Commissioners.
The respondents contend, at first, that we have

no jurisdiction to hear this case because the matter
in controversy is not a question of law, but a question
of jurisdiction.

Section 55 of the "Railway Act" empowers the
Board of Railway Commissioners to state a case in
writing for the opinion of the Supreme Court of Can-
ada upon a question which, in the opinion of the
Board, is a question of law.

In this case the Board was called upon to decide
whether an application by the City of Hamilton is
within the contemplation of the "Railway Act." That
application is made for the purpose of diverting the
line of railway of the respondents from a certain
location in the City of Hamilton.

The main point raised on the merits of the appli-
cation is that the diversion of a line of railway can
be ordered only when such deviation is asked for by
the railway company itself, and that the. Board is
without jurisdiction to order such a diversion where
the proceedings are instituted by a municipal cor-
poration, as in this case.

The Board, in order to decide that point, had to
construe the provisions of the "Railway Act," es-
pecially the provisions of section 167. In their op-
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1914 inion that was a question of law and they had power
ciTY or to refer the matter to this court in order to have it

HAMILTON.
, determined.

TORONTO, In general principle questions involving the juris-
AND diction of a tribunal are questions of law because

BUFFALO
RWAY. Co. they involve the application of a statute to some par-

Brodeur J. ticular proceedings.
This court, therefore, is competent to hear the re-

ference and to decide the issue in law raised.

Having disposed of this preliminary objection, I
will now consider the question whether the Board
had the power, on the application by the -City of
Hamilton, to make an order directing the Toronto,
Hamilton and Buffalo Railway Company to divert
its line of railway from its present location in the
City of Hamilton to some other location in that city.

Parliament, -by a special Act, determines at first
in a general way where a railway company might
build its railway. Then a map shewing the general
location of the line requires to be approved by the
Minister of Railways.

The company, after the approval of that general
location of its line must obtain from the Board of
Railway Commissioners an approval of a plan and
of the book of reference that shews the precise loca-
tion of the line.

The Board, in considering the plan and book of
reference, is bound by the general location as ap-
proved by the Minister with the exception, however,
that a deviation of not more than one mile from any
one point of that'general location may be determined
by the Board. But this power of the Board to order
a deviation is not absolute; for the Minister may
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direct that a location which he has approved will not 1914

be altered. CrrY OF
HAMILToN

There is no evidence before us that such a restric- H .
tion has been provided by the Minister. TORmNTO,

The plans were approved several years ago and AND
BUFFALO

the railway was then located and built. RWAY..Co.

Now the City of Hamilton asks for an order from Brodeur J.
the Board to divert that line of railway.

In my opinion the Board cannot grant such an
application, because the diversion is not asked for
by the railway company itself. The section of the
"Railway Act" which deals with the matter is section
167 which reads as follows:-

If an deviation, change or alteration is required by the com-
pany to be made in the railway, or any portion thereof, as already
constructed, or as merely located and sanctioned, a plan, profile and
book of reference of the portion of such railway proposed to be
changed, shewing the deviation, change or alteration proposed to be
made, shall, in like manner as hereinbefore provided with respect to
the original plan, profile and book of reference, be submitted for the
approval of the Board, and may be sanctioned by the Board.

Such changes as that requested by the City of
Hamilton in the location of the line of railway in
question can be made only at very great cost, and
there may be cases where the financial situation of a
company would not authorize such a large expendi-
ture. It is only fair, just and equitable that the
initial application should come from the company
itself.

The evident object of the city is to concentrate
all the lines of railway passing through the city. It
may be a desirable object. But I fail to find in the
"Railway Act" the power for the Board to order the
closing of some lines and the exclusive use of some
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1914 other. That could be done only by a common agree-
Crry o ment or at the request of the company itself.

HAM~ILTON
Vo. For these reasons I am of opinion that the first

TORONTO, question submitted should be answered in the nega-
HAMILTON

AND tive.
BuFFALo

RWAY. Co. It does not become necessary for me then to an-

Brodeur J. swer the second question.

There should be no costs on this reference.
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ALEXANDER E. McPHERSON AND 1914
' APPELLANTS;

OTHERS (DEFENDANTS) .............. *Feb. 17.

AND -*May 18.

GRAND COUNCIL PROVINCIAL
WORKMEN'S ASSOCIATION RESPONDENTS.

(PLAINTIFFS) ...................

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Benevolent association-Grand council constitution-Incorporation of

subordinate lodge-Dissolution-Disposition of property.

The charter of the respondent association provides that upon the dis-
solution of a subordinate lodge all its property shall vest in the
Grand Council to be applied, first, in payment of debts of the
lodge and the balance as deemed best for the general interests of

the order. There was also a provision allowing any subordinate
lodge to become incorporated, and in 1890 Pioneer Lodge No. 1
was incorporated and all its property vested in the corporate
body. In 1908 a vote was taken on the question of amalgama-
tion with a kindred society for which Pioneer Lodge was over-
whelmingly in favour. The amalgamation was rejected by the

Grand Council and the lodge then surrendered its charter, prac-
tically all of its members joining the other body.

Held, affirming the judgment appealed against (46 N.S. Rep. 417) that
the incorporation of the subordinate lodge did not constitute it
an independent body; that it still remained a constituent part
of the Association; that the surrender of its charter was a
dissolution within the meaning of the provision in respondents'
charter above referred to; and that its property on such dis-
solution became vested in the Grand Council for the purposes
mentioned.

Leave to appeal to the Privy Council was refused, 4th Aug., 1914.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1), varying the judgment at the trial
in favour of the plaintiffs.

*PRESENT:-Sir Charles Fitzpatrick C.J., and Idington, Duff,
Anglin and Brodeur JJ.

(1) 46 N.S. Rep. 417.
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1914 The facts affecting this appeal are stated by Mr.
mcPHEBsoN Justice Russell in the court below as follows:-

GRAND The Provincial Workmen's Association consists
CoUNcl,

PROVINC of a number of lodges in various parts of the province,
WORKMEN'S or of the members of the various lodges; it makes noAssocIA-

TION. difference which for the purposes of this appeal. The
scheme of incorporation is that' a Grand Council,
which is the governing body of the Association, was
incorporated by Act of the Legislature in 1882 "for
the purpose of managing the pecuniary affairs of the
Association" and for the promotion of the objects of
the Association. Subordinate lodges might become
incorporated upon the vote of two-thirds of the mem-
bers present at a regular meeting, and amongst other
conditions the filing in the office of the Provincial
Secretary of a certificate of its good standing over
the hand of the Secretary of the Grand Council. The
Grand Council has power to adopt such constitution
and by-laws for its government, and subordinate lodges
as the lodges shall deem necessary not being inconsis-
tent with the Act or laws of the province, and such
subordinate lodges are to have the like powers subject
to the approval of the Grand Council. There is a
little confusion of idea manifest in this provision, but
the general purpose of maintaining the subordinate
position of the lodges is sufficiently indicated never-
theless. Upon the dissolution of any subordinate
lodge, its property not theretofore disposed of by the
lodge in accordance with its by-laws, is to be forthwith
vested in the Grand Council to be applied, first, in
payment of any debts of the subordinate lodge and
the balance, if any, in such manner as the Grand
Council of the Association may deem best for the
general interests of the order in the province.
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Pioneer Lodge No. 1, of the Association, was in- 114

corporated under the provisions of the above cited McPHERSON
Act, and although the validity of the proceedings GRAND

seems to have been attacked in the trial before Mr. COUNCIL
PROVINCIAL

Justice Graham no point was made of that sort on the WORKMEN'S
ASSOCIA-

argument of the appeal. But in 1890 an Act of in- TION.

-corporation was passed by the Legislature which, it
was contended, created a new juristic person with a
new name. The only ground for this contention is
what seems to have been a clerical mistake in the
substitution of the term "workingmen" for "work-
men" in the name of the corporation. The fourth
section, conferring power to adopt a constitution and
by-laws, expressly states that the exercise of this
power is to be subject to the approval of the Grand
Council of the Provincial Workingmen's Association,
meaning obviously the body incorporated by the Act
of 1882, and shewing clearly that the Act of 1890 did
not create any new corporation, but merely continued
the corporate existence of the subordinate body under
the new provisions, in so far as they were new, con-
tained in the Act of 1890.

There was no new organization of the lodge under
the Act of 1896. The lodge continued its work with
the old. organization, and treated the Act as a mere
continuation of the existing incorporation.

Section 2 of the Act vests the real and personal
property of the lodge in the corporation "created" by
the Act, and provides that the corporation may inter
alia "sell, mortgage, lease, convey or otherwise dispose
of the same for the benefit of the lodge."

Sometime in or before the year 1908 a movement
was started to amalgamate the Provincial Workmen's
Association with another body, the United Mine

12%
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1914 Workers of America, and a poll was held which was

McPHERSON without statutory authority and was, of course, a

GRAND wholly unofficial and informal proceeding. The re-

PROVINCIAL sult was that a majority of the members who voted

wOKE- favoured the amalgamation, but eighteen of the lodges
TION. voted against the amalgamation, while only seventeen

voted for it, and the lodges all having, I suppose, the

same representation on the Grand Council, the vote

of the latter body was opposed to the amalgamation.

Pioneer Lodge -voted by a large majority in favour of

the amalgamation, 539 for and only 39 against, with

6 rejected votes., The poll was held on June 24th, 1908,
and the result announced by the returning officer on

July 6th.

The vote of the Grand Council, I infer, was taken

at the meeting in September, 1908.

In pursuance of the policy adopted by the lodge,
as I have no doubt, and for the purpose of carrying
out a policy of secession, the trustees of the lodge in

October, 1908, conveyed the real estate to one David

Colwell in trust for the grantors, and on the express

condition that the grantee should grant and reconvey
the said land and premises to the said McPherson,
Blue and Ross (the trustees who conveyed to Col-

well), their successors and assigns on demand. The

money of the lodge, amounting to upwards of twenty-

seven hundred dollars, was also transferred to Colwell

on the same trust. The lodge shortly after, in De-

cember, 1908, by unanimous resolution, returned its

charter to the Secretary of the Association, and its

members proceeded to form themselves into a union of

the United Mine Workers.
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Ralston for the appellants. 1914

Newcombe K.O. and Mellish K.O. for the re- MCPHERSON
'V.

spondents. GRAND
COUNCIL

PROVINCIAL
WORKMEN'STHE CHIEF JUSTICE.-I would dismiss this appeal ASSOcIA-

with costs. TION.

IDINGTON J.-The respondent is a trade union in-
corporated by chapter 74 of the statutes of Nova
Scotia, 1882. And appellant, the Pioneer Lodge No.
1 of Provincial Workmen's Association, is or was a
subordinate lodge of the respondent. Of the other
appellants some are officers and others alleged trus-
tees of a hall built for lodge purposes and a sum of
$2,700, which was once the property of said subor-
dinate lodge.

The only question raised herein deserving of seri-
ous consideration is whether or not section 7 of the
Act of 1882, incorporating respondent, entitled it to
claim said real and personal property.

The said section reads as follows:-

7. Upon the dissolution of any subordinate lodge so incorporated,
the property held by it at the time of the dissolution which shall
not have been disposed of by the lodge in accordance with the by-
laws, shall forthwith be vested in the Grand Council of the Provin-
cial Workmen's Association, to be applied first in the payment of
any debts or liabilities of such subordinate lodge, and the balance,
if any, in such manner as the Grand Council of the Provincial
Workmen's Association may deem best for the general interests of
the order in this province.

The Pioneer Lodge No. 1 Provincial Workmen's
Association is the corporate name of said appellant
as it appears in section 1 of the Act of 1890, ch. 135,
incorporating nine persons named,

and such other persons as are and shall become members of the
lodge hereby incorporated according to the rules and by-laws thereof,
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1914 created a body corporate, under the name of Pioneer Lodge No. 1,
Provincial Workingmen's Association, for the purpose of holding the-

MCPHERSON property and managing the affairs of the lodge.
V.

GRAND The question raised herein is whether or not upon
PROVINCIAL the facts in evidence herein the property come to the
WORKMEN'S
AssoCA- hands of this corporate body has by virtue of the

TION. first quoted section passed to the respondent.
Idington J. Prior to this latter Act of incorporation there had

been a lodge formed before 1882 named "The Pioneer
Lodge No. 1, Provincial Workmen's Association," and
at all events from 1882 till the time of this latter Act of
incorporation it was in actual affiliation with respond-
ent as a -subordinate lodge of that association.

The res]iondent would seem at the trial to have as-
sumed that this Pioneer Lodge No. 1, and that in-
corporated in 1890 were identical and hence there
does not seem to have been adopted the simple metho-
dical plan of proving that identity -by books and
documents.

The appellant, McPherson, says in his evidence as.

follows

Q. You are a member of Pioneer Lodge Number 1 ? A. Yes.

Q. It was the lodge originally organized in 1879 ? A. Yes.

Q. As Pioneer Lodge Number 1 ? A. Yes.
Q. When did you come there ? A. About 1884.
Q. From that time on until December, 1908, you were a mem-

ber of Pioneer Lodge ? A. Yes.
Q. You are one of the Trustees ? A. Yes.

Then one Piggott tells of his connection with
Pioneer Lodge No. 1, for a period of twenty-six years,
beginning in 1882, and says as follows:-

Q. You know in 1890 the Act where the lodge was given power
to sue for its dues ? A. Yes. I think Pioneer made that request

and it was brought up in Grand Council.
Q. Did you have any new organization under the Act ? A. No,.

just went on as we went before.
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Q. I understand the object of the Act was to sue for dues ? A. 1914
(Objected to) That was the main object. MCPHERSON

There is a certificate in evidence of date 1882, ap- GRAND
parently from the Grand Secretary, that Pioneer COUNCIL

PROVINCIAL
Lodge No. 1, is in good standing in Provincial Work- WORKMEN'S

AssOCIA-
men's Lodge. TION.

Mr. Justice Graham, the learned trial judge, found Idington J.
the lodge to have been incorporated in 1882 by virtue -

of the powers in the Act of that year.
It does not seem to me necessary to pass any opin-

ion upon that question further than to say that the
presumption, from its long continued relation with
the parent association, is most cogent in favour of its
incorporation by virtue of section 3 of the Act of in-
corporation in 1882.

It seems to me that Pioneer Lodge No. 1, of which
we hear in 1882 and earlier was the same which then
became affiliated with respondent and, as a subordin-
ate lodge in that association, so continued down to the
time that the real and personal property held by its
trustees had been directed, in the way complained of,
to be conveyed or transferred to the appellant Col-
well.

That being the case I do not think it makes any
difference whether or not there were two incorpora-
tions of the same body for that is what in my reading
of above, partly quoted, section one, of the Act of
1890, it comes to.

I need hardly say that the slight difference be-
tween the name by which it was incorporated by the
special Act of the legislature and that used in the
transaction of 1882, by substituting the word "work-
ingmen" for "workmen" can in face of such facts
affect the determination of this case.
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1914 The continuous relation between the parent asso-
MCPHERSON ciation and the subordinate lodge cannot be affected

GRAND by such trifles as that. Nor do I think that the Act of

P UNC L incorporation of 1890 either impaired or put an end
WORKMEN'S to the relation that had been created by the affiliation.
AssoclA-

TION. And the argument for appellant derived from the

Idington J. Omission in that Act of incorporation of anything re-
lative to what was to be done with the property held
by the corporation when it ceased to exist by reason
of having no longer any members to keep it alive,
seems to me entirely wanting in foundation.

What the lodge wanted and hoped for from legisla-
tion was to give its acts relative to property while
living some force and effect. When dead and its
course had ended there was no need for any provision
to dispose of its remaining property.

That had already -been provided for by the legis-
lature in the terms of section 7 above quoted from the
Act incorporating the parent association. The argu-
ment to be derived from the omission to provide in
the later incorporation of 1890 seems entirely the con-
verse of that put forward by appellants.

It seems to furnish, further, such cogent evidence
of the presumption I have adverted to, as to make it
unanswerable.

As. the property was by the terms of section 7 to
vest in the respondent in the events which have hap-
pened, there seems an end to the contention set up by
this appeal.

It was admitted by counsel for appellant that
every member of this lodge had joined another asso-
ciation in breach of the constitution; and that to my
mind ipso facto dissolved the corporation and so
brought it within the meaning of the apt term "dis-
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solution" used in section 7, and rendered that section 1914

operative. MCPHERSON

The appeal should be dismissed with costs. GRAND
COUNCIL

PROVINCIAL
DUFF J.-I think the fallacy in Mr. Ralston's able WORKMEN'S

AssoCIA-
argument lies in the assumption that Pioneer Lodge TION.

as a corporate body is a body independent of the Duff J.
Grand Council and of the Order as a whole, having a -

"but organis6" of its own. I think that cannot -be sus-
tained. As I read the statutes, the incorporation of
the Grand Council and of the individual lodges is
merely for the purpose of machinery. The incor-
porated subordinate lodge as a corporate body has its
powers limited by the objects of the incorporation, the
grand object being to serve the purposes of the sub-
ordinate lodge itself as a member of the order. Any
attempt to deal with the property of the lodge incon-
sistently with this object is in my judgment ultra
vires. The transaction in question was, as regards
the incorporated body, an ultra vires transaction.

I think the Grand Council as representing the
order as a whole has a sufficient interest to entitle it
to sue.

ANGLIN J.-I agree with the disposition made of
this case in the provincial courts, and, speaking gener-
ally, with the conclusions stated by Graham E.J., and
Russell J.

I cannot regard the statute of 1890 as meant to
confer upon Pioneer Lod-,., which had been incorpor-
ated as a subordinate lodge under the Act of 1882
(which also incorporated the Provincial Workmen's
Association) a status independent of that associa-.
tion of which it was a constituent part. The reference
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1914 in the statute itself to the Grand Council - admit-
MCPHERSON tedly the executive body of the Provincial Workmen's

GRAND Association - and the subsequent conduct of Pioneer
C1CIL Lodge, make it abundantly clear that it was always

PR~OVINCrI
WORKMEN'S intended and understood that the lodge should retain
AssoocA-

TIoN. its subordinate position in the association with all the

Anglin J. rights, duties and liabilities which that position en-
tailed. Among these were the liabilities and correla-
tive advantages resulting from the provisions of sec-
tion 7 of the Act of 1882. It is to me inconceivable
that the Legislature could have intended to do any-
thing so palpably unfair to the other lodges of the
association as to permit Pioneer Lodge to enjoy all
the advantages and benefits of membership in the
association and at the same time to be free from the
obligations and restraints which such membership im-
posed upon other lodges.

I am satisfied that what occurred in connection
with the surrender of its charter by Pioneer Lodge
to the Grand Council was equivalent to dissolution of
the lodge within the purview of section 7 of the Act
of 1882, and that on such dissolution happening the
trustees of the lodge held its property for transfer to
the Grand Council to be by it dealt with and disposed
of for the purposes stated in section 7. Having sought
and had the benefit of membership in the Provincial
Association the members of Pioneer Lodge must ac-
cept the countervailing hardships, if they be such,
which that membership imposes. They should have
counted the cost of abandoning their membership in
the defendant association before deciding to do so -
or better still, perhaps, before joining the association.

I would for these reasons dismiss this appeal with
costs.
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BRODEUR J.-I am of opinion that this appeal 1914

should be dismissed with costs for the reasons given MCPHERSON

by Mr. Justice Russell in the court below. GRAND
COUNCIL

PROVINCIAL

A ppeal dismissed with costs. WORKMEN'S
AssoclA-

TION.

Solicitor for the appellants: J. L. Ralston. Brodeur J.

Solicitor for the respondents: D. A. Cameron.
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1914 CANADIAN NIAGARA POWER
1-- APPELLANTS;*

*Mays2. COMPANY....................... AT
*June 19. AND

THE MUNICIPAL CORPORATION
OF THE TOWNSHIP OF STAM- RESPONDENT.

FORD..........................

THE ELECTRICAL DEVELOP-
MENT COMPANY OF ONTARIO APPELLANTS;

AND

THE MUNICIPAL CORPORATION
OF THE TOWNSHIP OF STAM- RESPONDENT.
FORD ...........................

THE ONTARIO POWER COMPANY APPELLANTS;

OF NIAGARA FALLS .......... '

AND

THE MUNICIPAL CORPORATION
OF THE TOWNSHIP OF STAM- RESPONDENT.

FORD.......................

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Assessment and taxes-Municipal by-law-Exemption from taxation

-Validating legislation-School rates-"Public School Act," 55

V. c. 60, 8. 4 (Ont.)-Special by-law.

By section 4 of the "Public Schools Act" of Ontario (55 Vict. ch. 60)
it is provided that "no municipal by-law hereafter passed for

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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exempting any portion of the ratable property of a municipality 1914

from taxation, in whole or in part, shall be held or construed to
CANADIAN

exempt such property from school rates of any kind whatsoever." NIAGARA
A 'similar provision is contained in the "Municipal Act" (55 POWER CO.

Vict. ch. 42, sec. 366), and both are now to be found in the Re- v.

vised Statutes of Ontario, [1914] ch. 266, sec. 39, and ch. 192, TOWNSHIP
OF

sec. 396(e). STAMFORD.
Held, affirming the judgment of the Appellate Division (30 Ont. L.R.

378, 384, 391), Duff J. dissenting, that the application of this ELECTRICAT

legislation is not confined to the case of a by-law passed under DEVELOP-

the general powers of a municipality, but it applies to limit the MENT CO.

effect of a special by-law exempting a company from all muni- TOWNSHIP
cipal assessment "of any nature or kind whatsoever" beyond an or

amount specified as its annual assessment, even when the by- STAMFORD.

law was confirmed by an Act of the legislature which declared ONTAIO
it to be legal, valid and binding, "notwithstanding anything con- POWER CO.
tained in any Act to the contrary." Canadian Pacific Railway v.

Co. v. City of Winnipeg (30 Can. S.C.R. 558), distinguished. TOWNSHIP

Held, per Idington J.-The by-laws granting exemption did not con- or

form to the statutory requirements and were, therefore, invalid.

(Applications for special leave to appeal to the Privy Council by the

Canadian Niagara Power Co. and the Electrical Development Co.

were refused, 4th Aug., 1914.)

APPEAL from decisions of the Appellate Division of

the Supreme Court of Ontario (1), affirming in each

case the order of the Ontario Railway and Municipal

Board which dismissed an appeal from the Court of

Revision confirming the assessment on appellant's pro-

perty for school purposes.
In 1903 the Council of the Township of Stamford

passed the following by-law.

"By-law No. 9, 1903.

"A by-law relating to the assessment and taxation

of the property of the Canadian Niagara Power Com-

pany.
"Whereas the undertaking and works of the Cana-

dian Niagara Power Company are calculated to con-

(1) 30 Oat. L.R. 378, 384, 391.



SUPREME COURT OF CANADA. [VOL. L.

1914 tribute materially to the prosperity and well-being of

CANADIAN the ratepayers of the municipality of the Township of
NIAGARA

POWER CO. Stamford, and it is expedient to grant the request of
o. the said company to the council, to exempt the said

TOWNSHIP
OF company and its property within the municipality

STAMFORD.
from municipal assessment in part, and to agree to

ELECTRICAL
DEvELOP- and fix the assessment as hereinafter set forth and ap-
MENT CO. portioned as hereinafter set forth.

- V.
TowNsHIP "Be it therefore enacted by the Municipal Council

OF
STAMFORD. of the Township of Stamford, acting under and by

oNTiRO virtue of section 8 of 55 Victoria, chapter 8, and'all
POWER CO. and every other authority enabling it in that behalf,
TowNsIP for itself, its successors and assigns, and it is hereby

OP
STAMFORD. enacted that the annual assessment of all the real

estate property, franchises and effects of the Canadian
Niagara Power Company, situate from time to time
within the municipality of the Township of Stamford
be and the same is hereby fixed at the sum of one hun-
dred and sixty thousand dollars ($160,000), appor-
tioned as follows, namely: One hundred thousand dol-
lars upon tunnels, wheelpits, power house, inlets and
inlet bridges, and other principal works of the said
company, from time to time situate in the Queen Vic-
toria Niagara Falls Park, and sixty thousand dollars
($60,000) upon the other property of the said company
from time to time situate in the said Park or elsewhere
in the said municipality, for each and every year of
the years 1903 to 1923, both years inclusive, and that
the said company and its property in the municipality
be, and they hereby are exempted in each year of the
said years, from all municipal assessment or taxation
of any nature or kind whatsoever beyond the amount
to be ascertained in each such year by the application
of the yearly rate levied by the municipal council in
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each such year, to the said fixed assessment of 1914

$160,000, apportioned as aforesaid. CANADIAN
NIAGARA

"And be it further enacted that if the said com- POWER CO.

pany shall refuse to pay taxes on the above assessment TownsuIe

in any of the above years, the corporation or any law- OF
STAMFORD.

ful authority on its behalf may, if the same are not -
ELECTRICAL

paid within the time limited for the return of the col- DEVELOP-

lector's roll, thereafter assess and collect taxes upon M1ENT CO.
V.

the said company and its property as if no exemption TOWNSHIP
OF

or commutation had been made." STAMFORD.

The by-law was passed in 1903, and, from that date ONTARIO

up to 1913, the amount demanded and paid yearly for POWER CO.

school rates, as well as for the other rates and taxes, TOWNSHIP
OF

was based upon the fixed assessment of $160,000. STAMFORD.

In the year 1913 the said township placed the as-
sessment in respect of school rates at $900,000, which
assessment forms the subject matter of the proceed-
ings herein.

Similar by-laws were passed in 1904 in favour of
the other appellant couipanies and were acted upon in
the same way.

The by-law in favour of the Ontario Power Co. was
validated by special Act of the legislature which pro-
vided that it should be legal, valid and binding not-
withstanding anything in any Act contained to the
contrary. The other companies claimed that their re-
spective by-laws were made valid by the provisions of
the "Municipal Act" authorizing exemptions from tax-
ation.

After being assessed for school rates in. 1913 in
addition to the amount fixed by the by-laws each com-
pany appealed to the Court of Revision which affirmed
the assessment. Further appeals to the Ontario Rail-
way and Municipal Board and thence to the Appellate
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1914 Division being unsuccessful they brought this appeal
CANADIAN to the Supreme Court of Canada.
NIAGARA

POWER CO.

ToWNs Nesbitt K.O., Grier K.C., and Glyn Osler for the
oR several appellants.

STAMFORD.

Kingstone for the respondent.

CANADA NIAGARA POWER CO. V. STAMFORD (1).

THE CHIEF JUSTICE.-I am of opinion that this
appeal should be dismissed with costs.

IDINGTON J.-The jurisdiction of this court herein
must be found in section 41 of the "Supreme Court
Act." Whether all the questions raised in argument
or suggested by the opinion judgments of the court
below can fall within the said section may be very
doubtful. In the absence of any argument it would
be difficult to draw any satisfactory line defining just
what is implied in the phrase "concerning the assess-
ment of property." Originally no doubt it was in-
tended to be relative to the amount assessed or assess-
able as against some person.

Since that enactment was framed, 10 Edw. VII.,
ch. 88, section 19 has been passed to define the jurisdic-
tion of the courts below relative to such appeals as
they have heard. .

I doubt if the range of what is opened thus for the
consideration of the courts below is not much more
extensive than that which section 41 has assigned to
us to hear and determine.

Of course it is only within the latter we can act.
In the view I am about to express these considera-

(1) 30 Ont. L.R. 384.
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tions may be of no consequence yet I do not wish to 1914

be considered hereafter as now holding that the appel- CANADIAN
NIAGARA

late jurisdiction in each of these enactments is ex- POWER CO.
actly co-extensive with the other. TOWNSHIP

The liability of the appellant to pay school taxes is OF
STAMFORD.

what the parties no doubt desire to have determined. --

The assessment roll as it stands and as it has been -

maintained will if upheld herein no doubt so operate

as to maintain the levy for school rates, objected to
herein.

The eighth section of the Act incorporating the ap-

pellant is as follows:-

It shall be lawful for the corporation of any municipality, in any
part of which the works of the company or any part thereof pass or
are situate, by by-laws specially passed for that purpose, to exempt
the said company and its property within such municipality, either
in whole or in part, from municipal assessment or taxation, or to
agree to a certain sum per annum, or otherwise, in gross, or by way
or commutation or composition for payment, or in lieu of all or any
municipal rates or assessments to be imposed by such municipal cor-
poration, and for such term of years as to such municipal corporation
may seem expedient, not exceeding twenty-one years, and any such
by-law shall not be repealed unless in conformity with a condition
contained therein.

This was passed in the same session of the legisla-
ture in 1892, as was an Act dealing with public school
questions and of which section 4 was as follows:-

No municipal by-law hereafter passed for exempting any portion
of the ratable property of a municipality from taxation in whole
or in part shall be held or construed to exempt such property from
school rates of any kind whatsoever.

In this session the legislature also repealed by the
"Municipal Assessment Act," 1892, sec. 28, the long
standing legislation which had empowered the muni-
cipalities to grant bonuses in aid of manufacturers.

And, such means of aid having been so obliterated

13
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1914 in same session, the municipal Acts were consolidated
CANADIAN and what was intended as a complete code was enacted
NIAGARA

POWEA Co. of which section 366 provided that municipal councils
T . might by a two-thirds vote grant exemption from taxa-

TOWNSHIP
OF tion (except as to school taxes) for a term of ten years

STAMFORD.
- renewable for the like term.

Idington J. The incorporating Act in which the above quoted

section 8 is found, formed chapter 8 of the statutes
for the said session, and these other enactments are
all in later chapters of the legislation of same session.

And curiously enough in the same session there
was passed as chapter 48 of the Acts of said session,
the "Consolidated Assessment Act," the result, if I am
not mistaken, of a special commission to consider- the
questions of assessment and taxation. '

This Act defined the duties of the assessor and
amongst other things directed the assessment roll to
be made in a form which provided for the assessment
to be set out under columns shewing the actual values
of each parcel of land, and then by section 49 thereof
the assessor was required to swear that he had done
SO.

There are numerous provisions for specific exemp-
tions and reductions, but nothing that could justify
any assessor or anybody else presuming to comply
with such a by-law as before us herein discarding
these provisions and inventing something else to work
out this provision of section 8, possessing many alter-
native powers.

It was absolutely impossible for the "Assessment
Act" and this by-law to stand together.

But the alleged power to make any such by-law
was not invoked till eleven years later. Meantime, (al-
most impossible as it would seem from the beginning
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to have carried into execution such a statutory privi- 1

lege by way of meddling with the assessment roll and CANADIAN
NIAGARA

all else that is the basis of what we have herein to deal POWER CO.

with,) the legislature by the "Municipal Amendment TOWNSHIP

Act," 1900, sec. 8, added to section 366, above referred o
STAMFORD.

to, section 366(a) by which it is declared that:- .
Idington J.

To render valid a by-law of the municipality for granting a bonus
in aid of any manufacturing industry, the assent shall be necessary
of two-thirds of all the ratepayers, etc., etc.

And by section 9 the bonus system was revived in
the form and subject to the stringent requirements
therein set forth for determining the matter.

Then section 10 defines wvhat is to be held to be a
bonus within said section 366(a), and other sections.
And by sub-section (g) thereof:-

A total or partial exemption from municipal taxation or the fix-
ing of the assessment of any property for a term of years, etc., etc.,

is the gist of the definition relative to taxation, but the
term is limited to ten years' renewal and exemption
from taxation for school purposes is expressly ex-
cluded from the operation of the Act.

The scope of this legislation is such as to leave no
doubt of the purpose of the legislature in relegating to
the people the power to pass any by-law in the nature
of a bonus.

The section 8 of the Act relied upon by appellant
in its relation to this later legislation may be con-
sidered in a two-fold aspect.

In the first place it is to be observed that the lan-
guage thereof as above quoted which renders it

lawful for the corporation of any municipality * by by-laws
specially passed for that purpose

13%
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1914 . does not expressly enable the council to pass such by-
CANADIAN law. The council never had any power but that ex-
NIAGARA

pOwB Co. pressly given it to represent the corporation and this
V. was ever subject to such variation as the legislature

TOWNSHIP
or chose to enact and to empower. The very language

STAMFORD. 
Z

STAgon. used excludes anything but the corporation itself
Idington J making such a by-law. That corporate existence has

always been the collective body of the inhabitants.
Within this very language the old form of town meet-
ing would in absence of any other enabling provision
be alone what could determine anything relative to "a
by-law specially passed" for any purpose.

The legislature has the right from time to time to
vest such power of passing by-laws in such inhabitants
or those representing them, and to declare who, as
electors or otherwise, shall represent them, and enable
the corporate body to speak and act. The mode or
forms assigned by the legislature to do so must be
observed.

Those acquiring from the legislature privileges by
way of statute must above all others be presumed to
know that the conditions upon which their privileges
depend and that the mode of obtaining the enjoyment
of such privileges, must be that assigned by the legis-
lature and that the mode may vary from session to-
session.

If the appellant had chosen to act upon the privi-
lege given it in 1892, then it might have been arguable
that by section 10 of the "Municipal Act" of that time,
the council might have had power to express the will
of the municipal corporation.

At the time when the by-law in question was en-
acted this mode of expressing the will of the municipal
corporation had ceased to exist in relation to the sub-
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ject matter of conferring upon any one the benefit of 1914

such privilege as sought to be conferred. CANADIAN
NIAGARA

In the next place the right to claim any of the bene- POWER Co.

fits alternatively conteimplated by section 8 of the Townsm

appellant's incorporating Act, seems to me so much in OF
STAMFORD.

conflict with all this later legislation that it has been -

thereby impliedly repealed. Idingtn J.

It may be arguable that the privilege was in sub-
stance within the scope of what might have been con-
ferred by the "Municipal Amendment Act," 1900, for
the appellant may be held to be carrying on a manu-
facturing industry within same, but all such privi-
leges became subject to the mode adopted by said Act
for expressing the will of the corporation which in-
volved the assent of the ratepayers, which was never
got.

Again of the many forms alternatively given by
said section 8, the parties chose that which was least
defensible in law and had been rendered impossible
by the enactment of the "Consolidated Assessment
Act" to which I have already adverted.

The appellant having failed to procure the due en-
actment according to law of "a by-law specially passed
for the purpose," I am of opinion that the by-law re-
lied upon was wholly void and gave no such privilege
as claimed.

The greater, of course, includes the less and leaves
the appellant liable to the assessment complained of
relative to school taxes.

If the legislation in conflict with the provisions
upon which the appellant relies and the by-law rests,
had been only that of the same session, I might have
found it necessary to enter upon the question of the
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1914 effect of -such a conflict. But when we find all that so

CANADIAN conflicting re-enacted at later sessions either directly
NIAGARA

POWER CO. or by implication before the alleged by-law was passed

TOWNSHIP and such a definite settled form given to such conflict-
OF ing legislation as appears in the enactments of 1900,

STAMFORD.
I t as to render it impossible to conceive of such an

Idington J. ancient privilege being preserved merely by the sup-
posed continuation of the powers of the council out of
keeping with aught else bearing upon the subject, we
must conclude that the section relied upon has been
impliedly repealed.

The conflict is to my mind quite as expressive as
that which was held in the House of Lords in the case
of Duncan v. Scottish North Eastern Railway Co. (1),
in 1870, or in the case of Great Central Gas Con-
samers' Co. v. Clarke(2), in 1863, where the privi-
lege was the other way about, to have such repealing

effect.

I only refer to these as typical of many more, some

of which are collected in the more recent case of Sion

College v. Lonidon Corporation (3).

I also agree with the further reasoning applied in

the courts below.

I think there is no resemblance between this case

and the Canadian Pacific Railway Co. v. City of Vin-

nipeg(4), so much pressed upon us.

The appeal should be dismissed with costs.

Since writing the foregoing the May number for

1914 of the law reports brings a report of The Associ-

(1) L.R. 2 H.L. (Sc.) 20. (3) [1900] 2 Q.B. 581.

(2) 13 C.B.N.S. 838. (4) 30 Can. S.C.R. 558.
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ated Newcspapers v. Mayor, etc., of London (1), which 1914

I have read and considered. Though I find nothing CANADIAN
NIAGARAtherein to vary my opinion yet the Sion College Case POWER CO.

(2) is, I observe, doubted therein, and a number of TowVsri
authorities are referred to which are instructive. OF

STAMFORD.

Duff J.
DUFF J. (dissenting). - The appellant company -

was incorporated by a special Act of the Province of
Ontario, 53 Vict. ch. 8, by section S of which it was

provided as follows:-

8. It shall be lawful for the corporation of any municipality, in
any part of which the works of the company or any part thereof pass
or are situate, by by-laws specially passed for that purpose, to exempt
the said company and its property within such municipality, either in
whole or in part, from municipal assessment or taxation, or to agree
to a certain sum per annum, or otherwise, in gross, or by way of
commutation or composition for payment, or in lieu of all or any
municipal rates or assessments to be imposed by such municipal cor-
poration, and for such term of years as to such municipal cor-
poration may seem expedient, not exceeding twenty-one years, and
any such by-law shall not be repealed unless in conformity with a
condition contained therein.

A considerable amount of the property of the ap-
pellant company is within the Township of Stamford
and, on the 11th of May, 1903, the following by-law
was passed by that township:-

Whereas the undertaking and works of the Canadian Niagara
Power Company are calculated to contribute materially to the pros-
perity and well-being of the ratepayers of the municipality of the
Township of Stamford, and it is expedient to grant the request of
the said company to the council, to exempt the said company and its
property within the municipality from municipal assessment in part,
and to agree to and fix the assessment as hereinafter set forth and
apportioned as hereinafter set forth.

Be it therefore enacted by the Municipal Council of the Township
of Stamford, acting under and by virtue of section 8 of 55 Victoria,
chapter 8, and all and every other authority enabling it in that be-

(1) [10141 2 N.B. 603. (2) [1900] 2 Q.B. 581.
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1914 half, for itself, its successors and assigns, and it is hereby enacted
- ' that the annual assessment of all the real estate property, franchises

CANA-DIAN and effects of the Canadian Niagara Power Company, situate from
NIAGARA

POWER CO. time to time within the municipality of the Township of Stamford
v. be and the same is hereby fixed at the sum of one hundred and sixty

TOWNSHIP thousand dollars ($160,000), apportioned as follows, namely: One
OF hundred thousand dollars upon the tunnels, wheelpits, power houses,

STAMFORD. inlets and inlet bridges, and other principal works of the said com-

Duff J. pany, from time to time situate in the Queen Victoria Niagara Falls
- Park, and sixty thousand dollars ($60,000) upon the other property

of the said company from time to time situate in the said Park or
elsewhere in the said munfeipality, for each and every year of the
years 1903 to 1923, both years inclusive, and that the said company
and its property in the municipality be, and they hereby are exempted
in each year of the said years, from all municipal assessment or taxa-
tion of any nature or kind whatsoever beyond the amount to be
ascertained in each such year by the application of the yearly
rate levied by the municipal council in each such year, to the said
fixed assessment of $160,000, apportioned as aforesaid.

And be it further enacted that if the said company shall refuse
to pay taxes on the above assessment in any of the above years, the
corporation or any lawful authority on its behalf may, if the same
are not paid within the time limited for the return of the collector's
roll, thereafter assess and collect taxes upon the said company and
its property as if no exemption or commutation had been made.

Read a third time, and passed in Council this 11th day of May,
A.D. 1903.

From 1903 to 1913 the provisions of this by-law
were observed. In 1913 the appellant company's pro-
perty was assessed at $900,000 in the assessment roll
of the township. On behalf of the township it is now
contended and this contention has been upheld by
the Court of Appeal for Ontario, that this by-law
must be construed as providing for a fixed assessment
not for all purposes but for purposes other than that
of determining the amount of taxes payable for school
purposes. I have already referred to the provisions of
the law bearing upon the point touching the assessment
and taxation of property within the limits of munici-

palities in the Ontario Power Company case (see page
198). Leaving out of view for the moment section 77 of
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the "Public Schools Act" of the year 1901, which was 1914

first enacted in the year 1892, the relevant provisions CANADIAN
NIAGABA

of the law touching the assessment and taxation of POWER CO.

real property were in substance the same in 1892 as TowVsme

those to which I have referred in that case; and it will OF
STAMFORD.

not be necessary for the purposes of this judgment to -
DuffJ.

quote the provisions in detail. The foundation of the -

system of municipal taxation was the assessment roll,
in which was entered the actual value of all property
within the limits of the municipality not exempt from

taxation. It was the duty of the council in each year
to levy on the whole ratable property within its juris-
diction a sufficient sum to pay the debts of the corpora-
tion falling due within the year, the sums payable
being calculated at the rate of so much in the dollar

for the actual value of the property. The valuation
of the property and generally the compilation of the
assessiment roll were entrusted to an officer, appointed
by the corporation, called the assessor whose duties
are laid down in the "Assessment Act." The valua-
tion by the assessor was subject to revision in accord-
ance with the provisions of the Act. It was the duty
of the clerk of the municipality to prepare a roll
known as the collector's roll in which was entered the
assessed value of each parcel of property assessed and
the amount of taxes payable calculated according to
the rate for the year, the amounts payable in respect
of any special rate, such, for example, as local im-
provement taxes or school rates being entered in a
separate column with .ai appropriate caption. This
roll is delivered to an officer called the collector whose
duty it is to collect the sums set down as the taxes
chargeable. The assessed value of the property is
spoken of sometimes in the "Assessment Act" as "the
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1914 assessment," which term is also applied to the process
CANADIAN of constituting the assessment roll.
NIAGARA

POWER CO. There can, I think, be no doubt that according to

TowVsmr the proper construction of this by-law, reading it with
OF reference to the assessment system prevailing at the

STAMFORD.
- time that the by-law was passed, it effectively pro-

DuffJ.
D vides that the sums mentioned are to be entered as the

assessed value of the property referred to in the assess-
ment roll and that that sum is to be taken as the as-
sessed value of such properties for all the purposes of
the collector's roll. That, I say, seems to be the mean-
ing of the words. I shall consider in a moment the
effect of section 4 of chapter 60 of 1892, otherwise sec-
tion 77 of the "Public Schools Act," 1901. If that
enactment applies then the effect of the by-law must
be limited as thereby ordained; but giving the words
of the by-law their own proper effect, interpreting the
word "assessment" with reference to the machinerv
established by the "Assessment Act" and the "Muni-
cipal Act" for the assessment and taxation of pro-
perty, I think there is nothing ambiguous in the by-law,
that it has one meaning and only one meaning, viz.,
that indicated above. Before passing on to the ques-
tion which appears to me to be the point of substance
in the appeal, I may refer to the suggestion that in the
common understanding the language used in this by-
law would be read as applying in the limited way con-
tended for by the respondents. I am quite unable to
concur in that view. Ratepayers in Ontario munici-
palities accustomed to receiving annually their notices
of assessment, each of which is an extract from the
assessment roll, provisionally constituted by the as-
sessor himself and before revision by the Court of Re-
vision, shewing the assessed value of their ratable
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property, know quite well the meaning and signific- 1914

ance of the term "assessment." They understand that CANADIAN
NIAGARA

it is by reference to the assessed value as it appears in POWER CO.

the assessment roll that the amount of taxes, whether ToWsuIe

in respect of the general rate or of any special rate, OF
STAMFORD.

such as the school rates will be determined; and a by-
law providing for fixing the annual assessment of
given property at a named sum would be commonly
understood to mean one thing and only one thing, viz.,
the fixing of the assessed value of such property for
the purposes of ascertaining the amount of the taxes
to be paid in respect of it.

It should be observed (I am still leaving out of

consideration the amendment of the "Public Schools
Act" above referred to) that by sections 117 and 118
of the "Public Schools Act," R.S.O. 1887, ch. 225, the
municipal councils are required to levy and collect
the moneys needed for school purposes on "the taxable
property" within the municipality "in the manner pro-
vided" in the "Public Schools Act" and in the "Muni-
cipal and Assessment Acts." An exemption from as-
sessment, therefore, in whole or in part, necessarily
took the property exempted out of the category of pro-
perty assessable for school purposes.

What I have just said will be sufficient to meet
the contention that the authority conferred upon the
municipality by the company's special Act to

exempt * * " either in whole or in part from municipal assess-
ment or taxation

does not include the authority to exempt from assess-
ment or taxation for school purposes. The assess-
ment is one, the machinery for taxation is a single
machinery in each municipality. The whole system

183



SUPREME COURT OF CANADA. [VOL. L.

1914 is worked by the officers of the corporation. It is true
CANADIAN that the law requires the council to collect the funds
NIAGARA . .

POWER CO. requisitioned by the school trustees and to pay over to
V. the school trustees the funds collected. But the assess-

TowNsuIp
oF ment is none the less a municipal assessment, the

STAMFORD.
- taxation municipal taxation. The taxes payable in

Duff J. respect of the school rates or otherwise are a debt due
to the municipality (sec. 131, ch. 48, 55 Vict.). And
the fund realized is a product of municipal taxation as
much as any other fund produced by a special rate and
required by law to be devoted to a particular purpose.
I may add that apart from the amendment of 1892 to
which I am about to refer, I think the reasoning of the
judgment of this Court in Canadian Pacific Railway
Co. v. City of TVinnipeg(1), applies and is conclusive.

I now come to the real point on the appeal. It is
contended that notwithstanding the provisions of sec-
tion 8 of chapter 8, 55 Vict., above quoted, the courts
are constrained -by an enactment passed in the same
year, section 4 of chapter 60 of the statutes of 1892, to
hold that this by-law does not operate to fix the assess-
ment of the property in question for the purposes of
determining the amount to be paid in respect of it for
school rates. The three statutes to which I am about
to refer were all assented to on the same day, and may,
I presume, be taken to have been passed contempor-
aneously. The first is the enactment to which I have
just referred and it reads as follows:-

4. No municipal by-law hereafter passed for exempting any por-
tion of the ratable property of a municipality from taxation in
whole or in part shall be held or construed to exempt such property

from school rates of any kind whatsoever.

(1) 30 Can. S.C.R. 558.
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The second is section 366 of the "Consolidated 1914

Municipal Act" as follows:- CANADIAN
NIAGARA

366. Every municipal council shall by a two-thirds vote of the POWER CO.
members thereof have the power of exempting any manufacturing TowNsur.

establishment or any water works or water company, in whole or OF
in part, from taxation, except as to school taxes, for any period not STAMFORD.
longer than ten years, and to renew this exemption for a further -
period not exceeding ten years, Duff J.

- this last mentioned enactment being a reproduction
of section 366 of the "Municipal Act," ch. 184, R.S.O.,
1887, with this exception, viz., that the words "except
as to school taxes" are not found in the earlier Act and
now for the first time appear.

The third is the incorporating statute, the relevant
provision of which is quoted above.

W~e have here then the general provision intro-
duced in 1892 into the "Public Schools Act" above
quoted. We have the amendment of section 366 of
the "Municipal Act" limiting the power of exemption
from taxation to bring that section into harmony with
the first mentioned provision, and we have the special
Act dealing with the appellant company's property
and the municipalities in which it may happen to be
situated. The point to be considered is - the lan-
guage of the company's Act being in itself sufficient
and appropriate for empowering the municipalities
referred to, to enter into a special arrangement with
the appellant company in respect of the assessment
of the company's property, whether those municipali-
ties must be taken in the exercise of the special power
thus conferred to be governed and controlled by the
general provision inserted in the "Public Schools
Act." I think the canon of construction generalio
specialibius, etc., applies. I think it is a case in which
the legislature having given its attention to a special
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1914 case and provided for that special case in a special Act

CANADIAN by language, the meaning of which in itself is unmis-
NIAGARA

POWER CO. takable, the special Act must be held to govern not-
withstanding the provisions of -some enactment of

TOWNSHIP
OF general application passed either before, or at the

STAMFORD.
- same time, which provisions can be given reasonable

Duff J. and sensible operation without interfering with the
powers conferred by the special Act. I think, in other
words, that it is a case in which the general provision
must be read as subject to the implied exception of
those cases with which the legislature has specially
dealt by special enactment. It is quite true that this
rule being only a canon of construction must give
way where a contrary intention appears. But I have
been unable to find any evidence properly cognizable
by a court of law (whose duty is limited to construing
Acts of the legislature) of any such contrary inten-
tion. On the contrary, looking at these three statutes
assented to on the same day, I find what appears to me
to be evidence of the existence in fact of an intention
conformable to the presumed intention upon which the
canon above indicated is postulated. I find that evi-
dence in the fact that section 366 of the "Municipal
Act" upon which. is based the general power of the
municipalities to exempt from taxation was specifi-
cally amended in order to make it clear that the power
to grant exemptions did not extend to taxation for
school purposes. That was done while at the same
moment the provisions of the appellant company's
special Act conferring an unqualified power to exempt
from taxation or assessment were allowed to go into
effect.

I refer only briefly to the point made with regard
to the "Public Schools Act" of 1909. I do not think
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that the legislature in re-enacting this provision first 1

passed in 1892 in terms obviously intended to make it CANADIAN
NIAGARA

clear that it applied to by-laws passed after the date POWER CO.

of the first enactment of it, can be held to have ex- TOWNSHIP

tended the operation of this provision to by-laws to OF
STAMFORD.

which in its original form it did not apply. If I am D
right in my view that the amendment of 1892 as it
stood when it was passed in that year did not apply to
by-laws passed under special powers relating to spe-
cial property, then I can see no reason for holding
that with regard to such by-laws the subsequent re-
enactments of it have in any way widened its opera-
tion. I ought perhaps to refer to the suggestion - I
do not think it was seriously pressed - that the pro-
visions of the "Municipal Act" relating to bonuses
governed this municipality in the exercise of this spe-
cial power. I think those provisions are limited in
their application to the exercise of the powers under
the "Municipal Act."

ANGLIN J.-Having regard to the relations be-

tween school boards and municipal corporations in
Ontario and to the manner in which the legislature of
that province has dealt with school taxes, I am satis-
fled that its legislation, whether general or special,
empowering municipal councils to exempt from taxa-
tion, enacted at or after the session of 1892, however
broad and general in its terms, should not be con-
strued as authorizing exemption from school taxation,
in any form or to any extent, unless taxation for
school purposes is expressly mentioned in such legis-
lation. By a clause inserted in the "Public Schools
Act" in that year (55 Vict., ch. 60, sec. 4), it is enacted
that
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1914 no municipal by-law hereafter passed for exempting any portion

of the ratable property of a municipality from taxation in whole
CANADIAN or in part shall be held or construed to exempt such property from
NIAGARA

POWER CO. sclool rates of any kind whatsoever.
V.

TOWNSHIP I respectfully concur in the construction put upon

STAMFORD. this provision by the learned Chief Justice of Ontario

Anglin J in his judgment in the Ontario Power Company's case.

- A corresponding restriction on the powers of exemp-
tion was at the time introduced into the "Municipal

Act" (55 Vict., ch. 42, see. 366). Both these provi-

sions have since been continued in the legislation of

Ontario and are now to be found in the Revised Sta-
tutes of Ontario, 1914, ch. 266, sec. 39, and ch. 192,
see. 396 (e).

Had there been similar legislation in force in Man-
itoba when the by-law of the City of Winnipeg con-

sidered by this court in the Canadian Pacific Railway

Co. v. City of Winnipeg(1), was enacted, I cannot
think that it would have held -that the exemption from

all municipal rates, taxes and levies and assessments of every nature
and kind whatsoever,

for which that by-law provided, would have been held
to include exemption from school taxes.

As pointed out by the learned Chief Justice of
Ontario, in his judgment in the Canadian Niagara
Power Company's case, section 4 of chapter 60, of the
statutes of 1892, is not

an enactment prohibiting the granting of an exemption from school
rates, but a mandate to all courts to hold and construe by-laws ex-
empting from taxation as not extending to school rates.

The proper construction of the by-laws in question
and of the legislative authorization on which they
depend for their validity being that they do not ex-

(1) 30 Can. S.C.R. 558.
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tend to exemption from school taxation, we are not 1914

confronted with the difficulty which would be pre- CANAD[AN
NIAGARA

seiited, did these cases involve attempts to derogate POWER CO.

from the effect of prior special statutes by subsequent V.
general legislation. OF

STAM1FORD.
The authority of the judgments of Divisional -

Courts in Stratford Public School Board v. Stratford Anglin J.

(1) (which is probably distinguishable on other

grounds), and Way v. St. Thomas(2), relied on by
Mr. Nesbitt, is overborne by the judgment of the On-
tario Court of Appeal in Pringle v. Stratford(3), and
that of the Appellate Division in this case.

Notwithstanding Mr. Osler's ingenious attempt to
differentiate the case of his clients, the Ontario Power
Company, from the cases of the other appellants, if the
view I take of the proper construction of exempting
municipal by-laws passed since 1892 is correct, there
is no real ground of distinction between them.

The appeal should be dismissed.

BRODEUR J.-In these three cases the same ques-
tion is in issue. We are asked to determine whether
the municipal corporation respondent could exempt
from school taxes the company appellant.

Prior to 1874 the school boards in Ontario made
their own assessment, levied and collected their own
taxes. In 1874 the legislature authorized the school
boards to have their taxes collected by the munici-
palities.

In 1879 the power for the school boards to collect
their own taxes was discontinued and was vested in

(1) 2 Ont. W.N. 499. (2) 12 Ont. L.R. 240.
(3) 20 Ont. L.R. 246.

14
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1914 the municipality. The school boards have since that
CANADIAN time the right to determine the amount of money neces-
NIAGABA

POWER CO. sary to meet their expenditures; they would inform
V. the municipality of the money required and the latter

TowNsHip
or in collecting its taxes would at the same time levy the

STAMFORD.
re amount of money that would satisfy the needs of the

Brodeur J. school board.

Under that legislation it is evident that an abuse
sprung up by which industrial establishments that
were exempt from taxation by the municipality did
not pay anything for school taxes, for the legisla-
ture, in 1892, by chapter 60, 'section 4, declared that

no municipal by-law hereafter passed for exempting any portion of
the ratable property of a municipality from taxation in whole or in
part shall be held or construed to exempt such property from school
rates of any kind whatsoever.

That policy adopted by the legislature has been re-
enacted several times since and there seems to be not
the least shadow of a doubt as to the intention of the
province in that respect.

The appellants in order to -defeat that intention
rely on special Acts conferring upon municipalities
in which the works of the companies are situate, the
power to exempt them from municipal assessment or
taxation and they claim that those special Acts over-
ride the general provisions of the law. I am unable
to accept such a conclusion. Of course, the legisla-
ture could have the right to exempt from school taxes
any industrial establishment. But, in view of its
settled policy it would require a formal enactment. .

The instructions given by the legislature to the
courts are to construe the by-laws providing exemp-
tion from taxation in such a manner that the exemp-
tions should not cover school rates.
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With such instructions the courts are powerless to 14

find in any by-law an exemption from school taxes CANADIAN
NIAGARA

unless the legislature would formally declare by a POWER CO.

special Act that the school taxes would be included TowNsHiP
in the exemption. -OF

STAMFORD.
The appellants rely on the case of Canadian Pacific -

Railway Co. v. City of Winnipeg (1), decided by this Brodeur J.

court. But in the Province of Manitoba, in which
that case was instituted, there was no legislation simi-
lar to the one we find in Ontario.

I am of opinion that the appellant companies were
not exempt. from school rates and that their appeals
should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellants: A. Munro Grier.
Solicitors for the respondent: Ingersoll & Kingstone.

ELECTRICAL DEVELOPMENT CO. v. TOWNSHIP OF

STAMFORD (2).

THE CHIEF JUSTICE.-I am of the opinion that this
appeal should be dismissed with costs.

IDINGTON J.-The appellant's claim to exemption
from assessment for public school rates differs some-
what from that made in the case of The Canadian Nia-
gara Power Co. v. Township of Stamford.

In the assumption, however, that the ordinary
municipal rates and school rates and the assessments

(1) 30 Can. S.C.R. 558. (2) 30 Ont. L.R. 37S.

14%
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1914 upon which they respectively rest are identical, these

ELECTRICAL cases present the same fundamental errors of law
DEVELOP-
MENT CO. and fact.

V. The municipal corporation in its relation to the
TowNsHnP

oF school rates is but the servant or agent of the Public
STAMFORD.

I ~School Board. The latter formerly collected its own
Idington J. rates and later had an option either to do so or require

the municipal council and its officers to do so.
There existed in the early -stages of public school

history great division of public opinion on the ques-
tion of free school education based upon the principle
that everything taxable, whether or not its owner had
children to educate, should bear an equal proportion-
ate share of the burden of the support of the public
schools.

The school boards had to resort to the collection
of rates in a variety of ways determined by the rate-
payers of the section.

When the principle I have just adverted to became
fully recognized and established by law the old forms
of proceeding for levying the school rates existed in
law, though gradually fallino into disuse.

It was stated and not contradicted in argument
that this survival in law of old methods of collection
ceased in 1879.

There are yet instances such as in the unorganized
districts where the school boards have to see to both
assessing and collecting. And I am not sure but in
regard to separate schools there still remains a sur-
vival in law relative to the collection of school rates.

All I am concerned with herein is to shew that it is
simply as a matter of public expediency that the mach-
inery of the municipal councils is used for the levying
of the rates required to support the public schools, and
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that it is a long time since the obligation of property 1914

owners to contribute their share in proportion to their ELECTRICAL
DEVELOP-

means to the maintenance of the free public schools, MENT CO.

was finally established and fully recognized. Towvsure
The argument presented by counsel for appellant or

STAMIFORD.
that it had no children to educate and that its exist- -

ence or non-existence was a matter of indifference to Idington J.

the school board, who could not suffer thereby,
sounded like an echo of that fierce argument, and vehe-
ment expostulation, heard half a century ago upon the

wickedness of taking the money of the rich childless
man to educate the pauper's child.

When due heed is paid to the history of the rela-

tions between the school board and the municipal cor-
poration, and the settled policy of Ontario, in relation

to the system of taxation to execute it, we are not so
ready to assume that exemption from municipal as-
sessment or taxation as a matter of course must in-
volve all assessment and taxation carried into execu-
tion by municipal councils and their officers.

In order to make the matter clear the "Public
Schools Act" was amended by chapter 60, section 4, of
the Ontario statutes, in 1892, whici expressly declared
as follows:-

No municipal by-law hereafter passed for exempting any portion
of the ratable property of a municipality from taxation in whole or
in part shall be held or construed to exempt such property from
school rates of any kind whatsoever.

And when the "Assessment Act" was consolidated
in 1894, it was declared by section 22 defining the
duties of the assessor that he should set out in separate
columns of his roll, each parcel of land assessed, the
actual value of the parcel exclusive of the build-
ings, the total of the actual value of the parcel of
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1914 real property, the total amount of taxable real pro-
ELECTRICAL perty and

DEVELOP-
MENT CO. the total value of the parcel if liable for school rates only.

V.
TowNSHn This continues substantially the same in the Act

OP
STAMFORD. under which the roll in question was made up. It is

li ntonj. clearly implied that there is to be no diminution of the
assessment so far as the basis for school rates, thongh
there might be a "taxable value" as basis for other
rates.

It was the next session after this consolidation that
the curious Act now relied upon was passed and the
attempt made thereby to ratify and confirm a by-law
which respondent's council had passed in the previous
month of September, 1904, without any authority.

The by-law itself which this enactment is alleged
to have validated, by the last clause thereof, says:-

And be it further enacted that this by-law and the provisions
thereof shall come into full force and effect immediately after the
municipality shall be authorized by sufficient legislative or other
authority to pass the same.

If, as we are strongly urged to do in other matters
herein, we are to apply the strict reading of the Act
relative thereto, then as the legislature never "auth-
orized" such a by-law to be passed, it never has been
brought into force.

I place no stress upon this beyond shewing that we
must apply common knowledge and common sense or
we should never make much out of some Acts of the
legislature by an absolute adherence to the letter
thereof.

But it is to be observed relative to this by-law and
statute, as to all statutory enactments conferring pri-
vileges, that the enactment establishing such must be
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clear and express, and it is somewhat difficult in light
of the foregoing considerations to find that this by-law ELECTRICAL

DEVELOP-
and statute are so. MENT CO.

The language can be given a reasonable meaning TowVsmr

without going so far as to read therein a privilege quite oR
Z5 STAMFORD.

repugnant to the sense of right of that portion of man- -
kind in Ontario as evinced by its legal history and the

persistent Acts of its legislature.
For these reasons alone I should hold that the

municipal assessments and taxes had in view were
those strictly such in the sense of the term ordinary
men understand to be such, and not such as would ex-
tend it to such as concerned the school boards acting
by and through the municipal machinery, even though
in a wider sense a school board might be spoken of as
a municipal corporation.

It must never be forgotten that the council repre-
senting and acting for the corporation, and the school
bourd though acting for and on behalf of those within
the same territorial area, had for their respective
constituents a different set of electors, and entirely
different purposes and powers to execute.

All the ratepayers elected the school board, but
only a limited number thereof elected the councils,
and a still more restricted class had a voice in deter-
mining the concession of special privileges to any one.

The substantial difference of qualification between
the two former classes, may not be great, but it illus-
trates the contention that the constituent bodies are
not the same. And whilst the municipal corporation
consists of all the inhabitants, the school board is con-
stituted a corporation by itself.

Then if there be any doubt of the correctness of
my view when I hold that upon all the foregoing
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1914 grofinds the appellant must fail, we find the legisla-
ELECTRICAL hlre has in very expressive terms put an end to the

DEVELOP-
MENT Co. contention set up, by the following enactment in the

.ow smr "Public Schools Act" of 1909:-
oP 39. No by-law of a municipal council passed after the 14th day

STAMFORD. of April, 1892, or hereafter passed, for exempting any part of the

Idington J. ratable property in the municipalitY from taxation in whole or in

- part shall be held or construed to exempt such property from school

rates of any kind.

This enactment surely puts an end to all argu-

ment of the question. It was enacted after the alleged
validation of the by-law in question, and comprehends
it as well as others of a like kind.

The appeal should be dismissed with costs.

DUFF J. (dissenting) .- I think this appeal should
be allowed. I think it is unnecessary to do more than
to refer to the reasons already given in the other two
cases. ('See page 179, ante, aInd page 198, post.)

ANGLIN J.-(The opinion of Mr. Justice Anglin

is reported at page 187, (inte.)

BRODEUR J.-(Tie opinion of Mr. Justice Brodeur

is reported at piage 189, ante.)

Appeal dismissed with costs.

Solicitors for the appellants: Micartlhy, Osler Boskin
& Harcourt.

Solicitors for the respondent: Ingersol & Kingstone.

THE ONTARIO PoWER Co. v. TowNsHIP OF STAMFORD(1).

THE CHIEF J'STICE.-I alm of opinion that this

appeal should be dismissed with costs.

(1) 30 Ont. L.R. 391.
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IDINGTON J.-This appeal was argued at the same 1914

time as the appeals of the Canadian Niagara Power ONTARo
POWER CO.

Co. and of the Electrical Development Co. against O .
same respondent, and the appellant seeks similar re- TOwsHur

lief to that claimed therein relative to exemption fron STAMFORD.

assessment for school rates. Idington J.
The council of respondent, acting without author-

ity passed a 'y-law fixing "the annual assessment"
(whatever that imav' mean) of appellant's property.
The same cnrious form is adopted as in the case of the
by-law relative to the Electrical Development Com-
pany. Both were passed on the same day.

The Act of the legislature validating same was
more direct in its language than in the by-law and
Act involved in the latter case, and not so absurdly
retrospective in its form.

I need not repeat what I have said in regard to the
appeals in each of the other cases.

Much that I said in my opiions in same applies
herein. Indeed, all that I have said in regard to the
claim of the Electrical Development Company, except
the statement of one of the arguments by counsel for
the appellant, is applicable to this appeal. Counsel
for this appellant did not use same argument, yet
what I was led, as result thereof, to say may be well
applied here.

And I think that the following section, 39, of the
"Public School Act" of 1909,

39. No by-law of a municipal council passed after the 14th day of
April. 1892. or hereafter passed. for exempting any part of the rat-
able property in the municipality from taxation in whole or in part
shall be held or construed to exempt such property from school rates
of any kind,

is destructive of the possibility of any such claim as
made herein. This enactment is but a reiteration of
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1914 what had previously been enacted but operates from
ONTABio this later date and impliedly repeals if there was any-

POWER CO.
P . thing in regard to school rates in the legislation relied

TowNsHip upon to repeal.

STAMFORD. It would seem as if there was one small corner of
Idington J. the legislative domain in which the privilege hunter

has, in Ontario, no ground for hope. The legislature
seems to have been persistent and emphatic.

The cases I cited in the case of the Canadian Nia-
gara Power Co. seem to answer the appellant's pre-
tensions.

The appeal should be dismissed with co'sts.

DEFF J. (dissenting).-Before the construction of
the appellant's works and pursuant to an agreement
between the appellants and the respondent munici-
pality, the municipality passed a by-law on the 10th
October, 1904, in the following terms:-

By-law No. 11.-A by-law relating to the assessment and taxation
of the property of the Ontario Power Company:-

Whereas the undertaking and the works of the Ontario Power
Company are calculated to contribute materially to the prosperity
and well-being of the ratepayers of the municipality of the Township
of Stamford, and it is expedient to grant the request of the said com-
pany to the council and fix the assessment of the property within the
municipality as hereinafter set forth and the apportionment thereof
as hereinafter set forth.

Be it therefore enacted by the municipal council of the Township
of Stamford for itself, its successors and assigns, and it is hereby
enacted that the annual assessment of all the real estate, property,
franchise and effects of the Ontario Power Company, sitnate from
time to time within the Municipality of the Township of Stamford,
and used for the corporate purpose of the company, be and the same
is hereby fixed at the sum of $100,000, apportioned as follows,
namely: $30,000 upon the gates, houses, penstocks, inlets, inlet
bridges and other principal works of the company, situate in the
Queen Victoria Niagara Falls Park, and $70,000 upon the other pro-
pqrty of the said company, situate in the said park or elsewhere in
the said municipality, for each and every year of the years 1904 to
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1924, both years inclusive, and that the said company and its pro- 1914
perty in the municipality shall not be liable for any assessment or
taxation of any nature or kind whatsoever beyonds the amount to be ONTARIO

POWER CO.
ascertained in each such year by the application of the yearly rate
levied by the municipal council in each such year to the said fixed TowisHIP
assessment of $100,000, apportioned as aforesaid. OF

And be it further enacted that if the said company shall refuse STAMFORD.

to pay taxes on the above assessment in any of the years the corpora- Duff J.
tion or any lawful authority on its behalf may, if the same are not _

paid within the time limited for the return of the collector's roll,
thereafter assess and collect taxes upon the said company and its
property as if this by-law had not been passed.

And be it further enacted that this by-law and the provisions
thereof shall come into full force and effect immediately after the
municipality shall be authorized by sufficient legislative or other
authority to pass the same.

Read a third time and passed the 10th day of October, 1904.

This by-law was confirmued by a special Act of the

legislature, chapter 78 of the statutes of 1905, in the

following terms:-

Whereas the Ontario Power Company, of Niagara Falls, has, by
petition, represented that a certain by-law of the Corporation of the
Township of Stamford, in the County of Welland, being By-law No.
11, and passed by the municipal council of the said township on the
10th day of October, 1004, should be confirmed and made in all
respects legal and binding in accordance with the intent and meaning
thereof; and whereas it is expedient to grant the prayer of the said
petition;

Therefore His Majesty by and with the advice and consent of the
Legislative Assembly of the Province of Ontario enacts as follows:-

1. By-law No. 11, of the Municipal Corporation of the Township
of Stamford set forth as Schedule "A" to this Act, is legalized, con-
firmed and declared to be legal, valid and binding, notwithstanding
anything in any Act contained to the contrary.

From the year 1905 to 1912 the provisions of the

by-law were observed, but in the year 1913 the muni-

cipality proceeded to assess the property at the sum of

$650,000, setting up for the first time the coitention

that the by-law 15must be rad as limiting the "annual
assessment" provided for, to aszessmeit for pirposes

other than the purpose of determining the amount of

199.
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1914 school rates. The Court of Appeal for Ontario has
ONTARIO sustained the respondent's contention. The first ques-

POWER CO.
P. tion to decide is: What, apart from section 77 of chap-

TOWNSHIP ter 39 1 Edw. VII., is the meaning of the "annual as-
STAMFORD. sessnlent" of the property of the company referred to

Duff J. in this by-law ? The statutory provisions in force in

1904 relating to the assessment and -taxation of lands
within the limits of municipalities are mainly to be
found in the "Assessment Act," ch. 224, of the Revised
Statutes of Ontario, 1897. Section 6 of that Act pro-
vided:-

6. All municipal, local or direct taxes or rates, shall, where no
other express provision has been made in this respect, be levied
equally upon the whole ratable property, real and personal. of the
municipality or other locality, according to the assessed value of
such property, and not upon any one or more kinds of property in any
particular or in different proportions.

The "assessed value" of property was determined
by an annual valuation made by an officer denomin-
ated the assessor recorded in a document known as the
assessment roll which was subject to revision as pro-
vided for by the Act. The process of determining the
valuation as well as the value so arrived at are de-
scribed by the term "assessment." The "Municipal
Act," see. 402, requires that the council of every muni-
cipal corporation shall in each year levy, on the whole
ratable property within its jurisdiction a sufficient
sum of money to pay all its valid debts. By section
403 ihe rates are to be calculated at

so much in the dollar upon the actual value of all the real and per-
sonal property liable to assessment therein.

By section 71 of the "Public Schools Act," already re-
ferred to, the council of every municipality was re-
quired to levy and collect on the "taxable property"
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in the manner provided by the "Public Schools Act" 1914

and in the "Municipal and Assessments Acts," such ONTARIO
POWER CO.

sums as might be required by the trustees for school P .

purposes; and by section 129 of chapter 224 of the TOWNSIP

"Assessment Act," R.S.O., 1897, it was provided as STAMFORD.

follows- Duff J.

129. The clerk of every local municipality shall make a collector's
roll or rolls as may be necessary, containing columns for all informa-
tion, required by this Act to be entered by the collector therein; and
in such roll or rolls he shall set down the name in full of every per-
son assessed, and the assessed value of his real and personal property
and taxable income, as ascertained after the final revision of the
assessment roll, and he shall calculate, and opposite the assessed value,
he shall set down in one column, to be headed "County Rates," the
amount for which the person is chargeable for any sums ordered to be
levied by the council of the county for county purposes, and in
another column to be headed "Township Rate," "Village Rate,"
"Town Rate," or "City Rate," as the case may be, the amount with
which the person is chargeable in respect of sums ordered to be
levied by the council of the local municipality for the purposes there-
of, or for the commutation of statute labour, and in other' columns
any special rate for collecting the interest upon debentures issued,
or any local rate or school rate or other special rate, the proceeds of
which are required by law, or by the by-law imposing it, to be kept
distinct and accounted for separately; and every such last mentioned
rate shall be calculated separately, and the column therefor shall be
headed "Special Rate," "Local Rate," Public School Rate," "Separate
School Rate," or "Special Rate for School Debts," as the case may be.

This roll when completed is delivered to the "col-
lector," whose duty it is to collect the amounts charge-
able according to the roll.

Now I think it is reasonably clear that the "annual
assessment" in respect of which this by-law makes pro-
vision, means the assessed value of the property "as-
certained" in the manner mentioned in section 129 of
the "Assessment Act," that is to say, the sums pro-
vided for in the by-law are the sums to be entered in
the assessment rolls by the assessor as the "assessed
value" of the property mentioned and in each case this
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1914 "assessed value" is to be that to which the clerk of the
ONTARIO municipality is to have regard for the performance of

POWER Co. his duties under section 129. It is upon that value that
TowN" the amounts payable in respect of the rates of every

OF
STAMFORD. description referred to in that section are to be cal-

Duff J. culated. Reading this by-law, therefore, as intended
to govern the municipality and the officers of the
municipality in the working of this machinery for
assessment and taxation which is set up by the "As-
sessment Act," the "Municipal Act" and the "Public
Schools Act," it seems clearly enough on its face to
provide that the sums which are thereby fixed as the
"annual assessment" of the property referred to are
to be in each case the "assessed value" of such property
for the purpose of calculating among others the public
school rate, or the separate school rate, as the case
may be.

The amount payable in respect of any particular
property depends upon the assessed value of the pro-
perty. The "assessed value" of the property is the
actual value unless it is otherwise provided by law.
This by-law is an effort to provide otherwise. And the
validating enactment quoted above seems to make this
attempt effective. The enactment seems to provide
that the by-law according to its true construction is
to be legally valid notwithstanding anything in any
Act to the contrary. It seems very clearly to be a case
of a special Act making special provision for a par-
ticular case. And the general rule whereby the provi-
sions of such a statute are not to be derogated from
by the provisions of any general Act is emphasized as
applicable to this statute.

Now the point on which the court below has pro-
ceeded is this: The "Public Schools Act" above re-
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ferred to contains a provision, section 77, in the fol- 1914

lowing words:- ONTARIO
POWER CO.

77. No by-law passed by any municipality after the 14th day of V,

April. 1892, for exempting any portion of the ratable property of a TOWNSHIP
OF

municipality from taxation in whole or in part shall be held or con- STAMFORD.
strued to exempt such property from school rates of any kind whatso- -

ever. Duff J.

The contention is that this enactment applies to
the by-law in question. I cannot concur in this

view. On the face of it it is a general provision apply-
ing to by-laws passed in exercise of general powers by
any municipality. It has no necessary application to
this special by-law dealing with a particular case vali-
dated by a special statute. It was suggested during the
course of the argument that it ought to be treated as
laying down a binding rule of construction. To that it
seems to me that there is this unanswerable objection.
The terms of the special statute of 1905 exclude the
operation of any such general rule of construction.

ANGLIN J.-(The opinion of Mr. Justice Anglin
is reported at page 187, ante.)

BRODEUR J.-(The opinion of Mr. Justice Brodeur
is reported at page 189, ante.)

Appeal dismissed with costs.

Solicitors for the appellants: Blake, Lash, Anglin &
Cassels.

Solicitors for the respondent: Ingersoll d Kingstone.
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1914 JOHN A. PEARSON (PLAINTIFF) ..... APPELLANT;

*June .4. AND
*June 19.

JOHN H. ADAMS (DEFENDANT) ...... .RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Sale of land-Stipulation as to user-Covenant or condition-De-
tached dwelling house-Apartment house. .

In a deed of sale of land it was stipulated that it was "to be used
only as a site for a detached brick or stone dwelling house, to
cost at least two thousand dollars, etc."

Held, that this stipulation constituted a coVenant.
Held, also, reversing the judgment of the Appellate Division (28 Ont.

L.R. 154), and restoring that of the Divisional Court (27 Ont.
L.R. 87), Fitzpatrick C.J. and Duff J. dissenting, that an apart-
ment house intended for occupation by several families was not a
"detached dwelling house" within its meaning.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), reversing the
judgment of a Divisional Court(2), in favour of the
plaintiff.

The action was brought for an injunction to re-
strain the respondent from erecting an apartment
house on lot 32 on the east side of Maynard Avenue
in the City of Toronto, and which adjoins the lands
upon. which the appellant has erected a valuable pri-
vate residence.

The lands now owned by the appellant and re-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.

(1) 28 Ont. L.R. 154. (2) 27 Ont. L.R. S7.
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spondent respectively were formerly owned by the 1014

Reverend George Maynard. PEARSON

The executors of the reverend George Maynard ADAMS.

conveyed lot 32 above mentioned to one John William-

son by deed dated the iSth April, 1888, the material

portion of which is as follows: "All and singular that

certain parcel or tract of land and premises (describ-

ing them) to be used only as a site for a detached brick

or stone dwelling house to cost at least two thousand

dollars to be of fair architectural appearance and to

be built at the same distance from the street line as

the houses on the adjoining lots."

The respondent's title is derived through this con-

vevance to Williamson.

When the appellant purchased the land now owned

by him it was one of the few remaining vacant lots on

Maynard Avenue, and he did so with the knowledge

that there were restrictions on that street governing

the class of buildings to be erected thereon and also

knowing from his personal inspection that the houses

on the street were all private dwellings and worth
from $7,000 to $10,000. The appellant erected a first-

class private dwelling house costing approximately

$14,000, over and above the value of the land, which

he would not have done had lie not believed that there

were building restrictions sufficient to prevent the

erection of such a building as is proposed by the re-

spondent.

The respondent proposes to construct what is
called an apartment house upon lot 32, and the plans
and specifications which he had prepared shew that

it is intended to include the construction of six separ-
ate and distinct suites or sets of rooms, each cut off

15
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1914 from the others by its own front door and composed
PEARSON of a living room, four bed rooms, a bath room, a din-

ADAMS. lg room and a kitchen.

The appellant believing that his property would be
very greatly depreciated and damaged if the respond-
ent were permitted to construct the proposed building,
commenced this action.

By assignment dated the 9th April, 1912, Ade-
laide M. Maynard, one of the executors of the reverend
George Maynard and one of the grantors in the deed
to Williamson from which the respondent derives his
title, assigned to the appellant all her rights as gran-
tor in the said conveyance to enforce the conditions
imposed thereby and authorized the appellant to take
such legal proceedings as he might deem necessary to
prevent the respondent from violating the said condi-
tion by the erection of an apartment house on the
said lands.

After the commencement of the action the appel-
lant moved for an interlocutory injunction. The
motion was by consent turned into a motion for judg-
ment and on the 3rd May, 1912, judgment was pro-
nounced by Mr. Justice Middleton -dismissing the
action with costs.

The learned judge considered that he was bound by
the decision in Re Robertson and Defoe(1), and dis-
missed the action. This judgment was reversed by the
Divisional Court (composed of Falconbridge C.J.
K.B., Britton and Riddell JJ.), Britton J. dissenting.

The judgment of the Divisional Court was reversed
by the Appellate Division (R. M. Meredith, Garrow,

(1) 25 Ont. L.R. 286.
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Maclaren, Magee and JIodgins JJ.A.), Maclaren and 1914

Magee JJ.A., dissenting. PEARSON
V.

From the judgment of the Court of Appeal for ADAMS.

Ontario the appellant appealed to the Supreme Court
of Canada.

Glyn Osler and J. H. Cooke for the appellant. The
conveyance to Williamson contains a restrictive cove-
nant limiting the use of the land by the grantee and
his assigns. Mackay v. Dick (1), at page 263; Rawson
v. Inhabitants of School District (2), Brookes v. Drys-
dale(3), at page 60.

The words used are to be interpreted in their ordin-
ary and popular sense. Rogers v. Hosegood (4), at
page 409; Hert v. Gill (5) ; Ex parte Breull (6).

J. M. Godfrey for the respondent referred to Kim-
ber v. Admnans(7) ; Robertson v. Defoe(S) ; Neill v.
Duke of Devonshire(9), at page 149.

THE CHIEF JUSTICE (dissenting).-I am of opinion
that this appeal should be dismissed with costs.

IDINGTON J.-The respondent claims that he is en-
titled within the terms of a grant of certain lands con-
veyed to be

used only as a site for a detached brick or stone dwelling house to
cost at least two thousand dollars, to be of fair architectural appear-
ance and to be built at the same distance from the street line as the
houses on the adjoining lots

(1) 6 App. Cas. 251. (5) 7 Ch. App. 699.
(2) 7 Allen (Mass.) 125. (6) 16 Ch. D. 484.
(3) 3 C.P.D. 52. (7) [1900] 1 Ch. 412.
(4) [1900] 2 Ch. 388. (8) 25 Ont. L.R. 286.

(9) 8 App. Cas. 135.
15%
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1914 to erect on said site half a dozen dwelling houses so
PEARSON attached together and covered in that they may wear

ADAMS. the external appearance of one house.

Idington J. If this is to be construed as a covenant I conceive
- and respectfully submit that respondent is simply at-

tempting by a juggling use of the word "apartment"
to seem to keep the promise to the ear yet break it to
the hope.

It is part of the office of the law to defeat such like
attempts and see that what was within the reasonable
contemplation of the parties to a contract as expressed
in their use of the words thereof, is so adhered to that
neither the purpose nor the language is frittered away
by over refinement.

It is the use of the site and not the use or. abuse of
the detached dwelling when built that is in question.
The illustrations pressed in argument of what might
be done in way of overcrowding even a detached dwell-
ing, against which this stipulation is not aimed, are
therefore of no avail.

But I must not by multiplying words darken the
meaning of what is so plainly expressed in the deed.

In arguing that this term is so expressed in the
deed as to constitute a condition instead-of a covenant,
it may possibly -be that a fairly arguable proposition
is put forward.

It certainly, in view of the later covenant con-
tained in the same deed, specially directed to the re-
strictive use of the premises and wherein this stipula-
tion is not included, does suggest a doubt.

But there is nothing in the later covenant incon-
sistent with this stipulation. And when it is pressed
on argument that there is no right of re-entry reserved
for a breach of the condition, one is tempted to say
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that if it had been intended merely as a condition, 14

such a right of re-entry would likely have been found PEARSON
V.

in the deed. ADAMs.

It is necessary if possible to give due effect to the Idington J.
purpose of the parties and as this can only be given -

some effect by holding it to be a covenant, I think it

must be held to be a covenant.
No particular form of words beyond such as shew

the parties' concurrence in agreeing to abide by some
specific course of conduct in future, are needed to
constitute a covenant. Indeed, as has been said by
high authority, the saime words in some cases may con-
stitute both a condition and a. covenant.

We must look at the whole instrument and doing
so here I have no doubt the grantor and grantee in-
tended the latter should be bound to use the land in
the manner stipulated, and for this purpose I presume
the grantee executed the deed.

I think the appeal should be allowed with costs
throughout.

DUFF J. (dissenting).-The covenant in this case,
in my judgment, has no application to the building in
question. The building is, undoubtedly, a house. It is
a dwelling house because it is constructed solely for
housing people as dwellers. The contention that
because the house contains a certain number of
apartments in which separate families might con-
veniently live, it is therefore not a "detached" dwell-
ing house is a contention which if not wholly irrele-
vant must involve the proposition that the building
is not a dwelling house but an assemblage of dwell-
ing houses. I think it is rather extravagant to affirm
that a given house is not a "detached" house solely be-
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1914 cause it contains a number of apartments capable of
PEABSON separate occupation.

ADAMS. I think the considerations which ought to govern

D J. the determination of the case are set forth very satis-
- factorily in the judgment of Mr. Justice Meredith in

the court below.

ANGLIN J.-It is common ground that the terms of

the "covenant" in question should be given the mean-

ing ordinarily attached to them when used in common
parlance. Rogers v. Hosegood(1) ; Hext v. Gill(2),
at page 719. It is urged by the appellant that the con-
struction put by the respondent upon these terms is.

technical and refined; the respondent makes a similar

complaint of the construction insisted upon by the
appellant.

It would be a most extraordinary description of a
modern apartment house, such as the defendant pro-
poses to erect, to call it "a detached dwelling house"
- a description that nobody would ever dream of
using colloquially. No purchaser of a property, which
he had not seen but had bought relying on the vendor's
description of it as "a detached dwelling house," would
expect to have foisted upon him or be compelled to
take, as answering that description, an apartment
house such as the defendant's plans provide for. If
further evidence were required of the purview of the
restriction intended to be imposed upon the user of the
property in question as a building site, it is furnished
by the fact that, his purpose being to ensure that May-
nard Avenue should maintain its character as a
first-olass residential street, the vendor stipulated

(1) [1900] 2 Ch. 388, at p. 409.
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that on the site now owned by the respondent there 1914

should be erected nothing other than a dwelling house PEasoN

of brick or stone costing at least $2,000. What sort As.

of modern apartment house built of brick or stone Anglin J.
could be constructed for $2,000 ? The amount of this -

minimum price seems to shew conclusively that the
purpose was that nothing other than a single dwelling
house in the ordinary acceptation of that term should
be erected on the land.

I am, with respect, of the opinion that the decision
in Robertson v. Defoe (1), relied on by the respondent
cannot be sustained. Each apartment in the modern
residential apartment building is a residence. I can-
not understand how such a building can be deemed in
compliance with a covenant that "every residence
erected on the land shall be a detached house."
"House" was the word considered in Kimber v. Ad-
mans(2). "Dwelling-house" was the term dealt with
in Rogers v. Hosegood (3). See, too, Ilford Park
Estates v. Jacobs (4). As I read Rogers v. Hosegood
(3) it supports the view which I take of the proper
construction of the stipulation with which we have to
deal, although it is not on all fours with the present
case because of the provision there found that each
messuage to be erected should be "adapted for and
used as and for a private residence only."

I have no doubt as to the right of the plaintiff to.
maintain this action. It is shewn that part of the con-
sideration for his purchasing his adjacent property
was the existence of the building restriction in ques-
tion as affecting all the lots on Maynard Avenue. He

(1) 25 Ont. L.R. 286. (3) [1900] 2 Ch. 388.
(2) [1900] 1 Ch. 412. (4) [1903] 2 Ch. 522.
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1914 bought the benefit inter alia of the covenant of the re-

PEARSON spondent's predecessor in title. Moreover, lie has an
V.

ADAMS. express assignient of that covenant from one of the

AnglinJ. covenantees. See Rogers v. lHosegood(1), at pages
- 394, 407-8; Formby v. Buirker(2), at page 551; Child

v. Douglas(3).
For the reasons stated by Mr. Justice Riddell in

the Divisional Court I agree with his conclusion that
the provision in question should be deemed a covenant
and not a condition. The fact that, no right of re-entry
for breach being reserved, the stipulation, treated as a
condition, would be ineffectual, affords another reason
for treating it as a covenant; ut res magis valeat. To
the authorities cited by Riddell J., I would merely add
a reference to Hodson v. Coppard(4), and Stevinson's
Case(5).

I would, for the foregoing reasons, with respect,
allow this appeal with costs in this court and the
Court of Appeal and would restore the judgment of
the Divisional Court.

BRODEUR J.-The appellant is the owner of a lot
on Maynard Street in the City of Toronto and the
respondent is the owner of an adjoining lot on the
same street. These lots were sold with the covenant
that each of them "would be used only as a site for a
detached brick or stone dwelling house to cost at least
$2,000, to be of fair architectural appearance and to
be built at the same distance from the street as the
houses on the adjoining lots."

(1) [1900] 2 Ch. 388. (3) Kay 560, at p. 571.
(2) [1903] 2 Ch. 539. (4) 29 Beav. 4.

(5) I Leon. (Pt. I) 324.
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The respondent proposes to erect an apartment 1914

house and the appellant, as transferee of the rights of PEARSON

the original vendor, claims an injunction to restrain ADAMS.

the respondent from building that apartment house. Brodeur J.
He claims that the apartment proposed to be erected -

is not a detached house and is, in that respect, an
infringement of the covenant above referred to.

The respondent submits, on the other side, that the
proposed building is a detached dwelling house and
is in no way infringing the said covenant.

When the contract was made, in 1888, apartment
houses were not being built in the City of Toronto.

There were flats and tenements which were used or
leased bY a certain class of the population.

There was also the detached house which was used
for the residence of one family. Those detached
houses were necessarily more expensive than the
others and were supposed to be used by a wealthier
class of the community.

There is no doubt that Mr. Maynard, when he
opened the street in question and sold those lots, had
in view the establishment of a nice residential quarter
and those covenants were stipulated evidently for that
purpose. Ie did not want to have any flats nor any
tenements erected on those lots which would be occu-
pied by two or three lessees.

The only difference I see between the apartment
house which the respondent proposes to build and
those flats is that in the case of an apartment house
there is a common entrance from the street and in the
other there are two or three entrances, or as many
as there are lessees in that house.

I consider that apartment houses were not within
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1914 the covenant and that its construction is an infringe-
PEABSON ment of that covenant. Rogers v. Hosegood(1).

Ams. The apartment proposed to be built might be a

Brodeur J house and a detached house; but being a series of
- separate dwellings, it is not the detached dwelling

house which the parties had in view, viz., a house for
the residence of one family. The apartment is more
connected with the idea of flats than with the idea of
a detached dwelling house.

I consider that the words in the covenant should
be given their ordinary popular meaning. Rogers v.
Hosegood, at page 409; Ex parte Breull; In re Bowie
(2).

For these reasons I think that the injunction
prayed for should be granted.

Appeal allowed with costs.

Solicitor for the appellant: J. H. Cooke.

Solicitors for the respondent: Robinette, Godfrey &
Phelan.

(1) [1900] 2 Ch. 388.
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ALEXANDER DOBBS CART-
WRIGHT AND RICHARD CON-
WAY CARTWRIGIIT, EXECUTORS

OF THE LAST WILL AND TESTAMENT

AND CODICIL OF THE RIGHT HON-

OURABLE SIR RICHARD JOHN CART-

WRIGHT, G.C.M.G., DECEASED (PLAIN-

TIFFS) ..... ......................

1914

*June 8.
*June 19.

APPELLANTS;

AND

THE CORPORATION OF THE I RESPONDENT.

CITY OF TORONTO (DEFENDANT) E

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Assessment and taxes-Sale of land for arrears-Purchase by munici-
pality-Failure to give notice-Curative Act-Evidence-Dis-
covery-Death of deponent-Use of deposition at trial.

By sec. 184(3) of the "Ontario Assessment Act" (R.S.O. [1897] ch.
224, where the sale of land for unpaid taxes is adjourned for
want of a bid for the full amount of the arrears the municipality
may purchase the land at such adjourned sale if its council,
before the day thereof, has given notice of its intention to do so.

Held, affirming the judgment of the Appellate Division (29 Ont. L.R.
73) that failure to give such notice is cured by the provisions of
3 Edw. VII. ch. 86, sec. 8, and its amendment, 6 Edw. VII. ch.
99, sec. 8. City of Toronto v. Russell ([1908] A.C. 493) followed.

On the expiration of the time for redemption after sale all rights of
the former owner are barred.

The depositions of a party to an action taken on discovery cannot,
when the deponent has died in the interval be used against the
opposite party unless the latter has first used it for his own
purposes.

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.
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1914 APPEAL from a decision of the Appellate Division
CARTWRIG1TOf the Supreme Court of Ontario(1), affirming the

CITY O judgiient at the trial in favour of the defendant.
TORONTO. The original plaintiff, Sir Richard Cartwright,

brought action to have a sale of his land for unpaid
taxes set aside as irregular for want of notice by the
defendant's council of the city's intention to purchase
and for other irregulaiities, or, if the sale was held
valid, for a declaration that the defendant only held
the land in trust for the plaintiff as security for the
unpaid taxes. The defendant examined the plaintiff
on discovery and at the trial, the plaintiff being dead
and the action having been revived by his executors,
the latter sought to use the deposition on the examina-
tion on discovery, but the trial judge refused to re-
ceive it.

Judgment was given for the defendant at the trial
and affirmed by an appeal to the Appellate Division,
which also held that the deposition was properly re-
jected.

George Bell K.O. for the appellants.

Geary K.C., and Colqu/toun for the respondent.

DAVIES J.-I concur in the proposed judgment to
dismiss this appeal. I think we are boundby the deci-
sion of the Judicial Committee of the Privy Council
in the.case of City of Toronto v. Russell(2), and that,
in the face of that decision, it is not open to us to limit
the curative effect of the remedial statute of 3 Edw.
VII. ch. 86, sec. 8, amended by 6 Edw. VII. ch. 99, sec.
S.

(1) 29 Ont. L.R. 73.
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On the question raised as to the admissibility in 1914

evidence of Sir Richard Cartwright's depositions on CARTWRIGHT
V.

discovery, we were all of the opinion on the argument CITY OF

that those depositions were properly excluded by the TORONTO.

trial judge. Davies J.

IDINGTON J.-It may have been fairly arguable
before the decision in the case of City of Toronto v.
Russell(1), that the omission to give the notice re-
quired by the "Assessment Act," R.S.O. 1897, ch. 224,
sec. 184(3), to be given by the municipality of its in-
tention to purchase the land in question for the taxes
in arrear did not fall within any of the many curative
provisions of the validating Act, 3 Edw. VII. ch. 86,
in question herein.

It might well have been argued with much force
that the words
a failure or omission on the part of an official of the said city

was meant only to cover failure to give some routine
notice or omission of such like duty prescribed by the
statute to be observed by any of the city's officials and
could not be extended so far as to cover an unusual
step such as required in consequence of a determina-
tion which the council was enabled to take in the way
of buying land offered for sale for taxes, but subject
to the condition precedent to the power becoming
operative of giving the special notice which the Act
imposes.

The Judicial Committee of the Privy Council has,
however, in said decision, put a construction upon that
Act which, notwithstanding other facts and circum-
stances also relied upon in the decision, seems to me

(1) [19081 A.C. 493.
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1914 to preclude our giving effect to any such argument
CARTWRIGHT as suggested.

CITY O Their Lordships seem to have rested the judgment
TORONTO. not only upon the peculiar facts and circumstances

Idington J. absent in this case, but also upon their construction of
the statute.

And a later amendment to same curative provision
seems to render any attempt to distinguish this case
still more difficult.

The judgments in the courts below render it quite
needless to say any more.

The point I have referred to is the only one which
was not disposed of on the argument before us.

The appeal must be dismissed with costs.

DUFF J.-The appellant seeks to shew that the late

Sir Richard Cartwright entered into an agreement
with Mr. Biggar, then City Solicitor of Toronto, and

for the purpose of proving this he offers in evidence
certain statements in the examination of Sir Richard

Cartwright for discovery. The principle upon which
he relies is this: Where a witness has. given evidence
in the course of litigation, such evidence may be used
in other litigation relating to the same subject matter
between same parties if the witness have, in the mean-

time, died, provided th6 party against whom it is

offered has had an opportunity of cross-examining the
witness.

I think the rule has no application. The examina-

tion for discovery is in the nature of a cross-examina-
tion; but the rule relating to. the admission of evidence
given on such examination entitles the cross-examiner

to proceed with the absolute assurance that no part of
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the examination can be used against him, unless he on 1914

his part seeks to make use of it for his own purposes. CARTWRIGHT

It is not a cross-examination with a view of testing cITY OF

and setting in a proper light the whole of the evidence TORONTO.

of the party examined. It is an examination alio Duff J.

intuitO. I think it is not a cross-examination such
as contemplated by the rule sought to be invoked.

On the merits of the case I think all the conten-
tions advanced on behalf of the appellant are disposed
of by the decision of the Privy Council in City of
Toronto v. Russell(1). I see no reason to doubt that
the passages of the judgment at page 501 form a part
of the ratio decidendi. The effect of these passages,
in my judgment, is to explode the notion which ap-
pears to have been founded on some decisions of this
court, that statutes of this character are subject to
some special canon of construction based, apparently,
upon the presumption that all such statutes are primd
facie monstrous. The effect of the judgment of the
Judicial Committee is that particular provisions in
such statutes must be construed according to the
usual rule, that is to say, with reasonable regard to
the manifest object of them as disclosed by the enact-
ment as a whole.

ANGLIN J.-On the questions raised as to the ad-
missibility in evidence on behalf of the executors (now
plaintiffs) of the depositions on discovery of the
original plaintiff, the late Sir Richard Cartwright,
and as to the obligation of the municipality to account
to their former owners for any surplus proceeds
realized on the re-sale of lands bought by it at tax

(1) [1908] A.C. 493.
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1914 sales, it was made sufficiently clear during the argu-
CARTWRIGHT ment that the court is of opinion that the position

'
CITY oF taken on behalf of the appellants is not tenable.

TORONTO. The purposes for, and the conditions under which,
Anglin J. evidence is taken on discovery make it impossible that

such evidence should be admissible on behalf of the
party giving it except as.provided by Consolidated
Rule 461. Such evidence is not within the proposition
enunciated in Taylor on Evidence (9 ed.), para. 464,
relied on by counsel for the appellants. It is also
clearly distinguishable from evidence taken de bene
esse.

The statute under which the municipality is auth-
orized to buy in at tax sales (R.S.O. [1897] ch. 224, see.
184(3)), empowers it to become a purchaser without
any restriction upon its rights of ownership, except
the obligation to sell within three (now seven) years.
The effect of the purchase is to extinguish the personal
obligation of the former owner for the arrears of taxes.
If the municipality sells for less than the amount of
taxes, it has no right to recover the deficiency; if it
sells for more, the surplus belongs to it and it is undbr
no obligation to account for it.

The only objection taken to the proceedings by
which the municipality became purchaser that calls for
consideration is the failure of the municipality or its
officers to give to the owner the personal notice of the
intention of the municipal council to purchase at the
tax sale, which the Judicial Committee, concurring in
the views expressed in the Ontario courts, held, in the
Russell Case(1), at page 501, is required by sub-sec-
tion 3 of section 184 of the "Assessment Act," ch. 224,

(1) [1908] A.C. 493.
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R.S.O. 1897. In that case the same sale for taxes 1914

which is here attacked was dealt with, but in respect CARTWBIGHT

of another property. It is true that upon the special cTY OF

facts of that case their Lordships were of the opinion TORONTO.

that the plaintiff had waived the notice of intention to Anglin J.

buy, but they rest their judgment disposing adversely
of his objection that such notice had not been given to

him equally on the provisions of the curative Act, 3
Edw. VII. ch. 86, on which the respondent relies.

Their Lordships' view of the effect of the statute,
which they assign as a ground of their decision, can-
not be treated as obiter dictum. New South Vales
Taxation Commissioners v. Palmer(1), at page 184;
Membery v. Great Western Railway Co. (2), at page
1S7. I agree with the learned judges of the Appellate
Division of the Supreme Court of Ontario that the de-
cision in the Russell Case(3) is conclusive on this
point against the appellants. The statute, 3 Edw.
VII. ch. 86, see. 8, was so amended by 6 Edw. VII. ch.
99, see. 8, that it extends to failure or omission by the
city itself or the council to comply with the require-
ments bf the assessment Acts, as well as failure or
omission to do so by any official of the city. As
amended, this legislation, given the effect required by
the decision in the Russell Case(1), clearly covers the
failure to give notice of which the appellants seek to
take advantage, whether the default is ascribable to
the municipality, its council or its officials.

BRODEUR J.-This is an action to imneach a tax
sale made by the City of Toronto on the 10th of April,

(1) [1907] A.C. 179. (2) 14 App. Cas. 179.
(3) [1908] A.C. 493.

16
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1914 1901, and for a declaration that the respondent, the

CARTWRIGHT City of Toronto, was holding the lands sold in trust

CITY OF for the owner.
TORONTO. The action was instituted in 1909 and was dis-
Brodeur J. missed by the Supreme Court of Ontario in 1913.

That judgment was confirmed by the Appellate Divi-

sion of the Supreme Court.
Three questions have been submitted to us.

The first question is this: Can the evidence on dis-

covery given by one of the parties be used in this case
when the party dies ?

As a general rule a witness giving oral testimony

under oath in a judicial proceeding in which the ad-
verse litigant could cross-examine his evidence may
be used in any subsequent suit between the same

parties if the witness himself is incapable of being
called. (Taylor on Evidence (9 ed.), para. 464.)

By the rules of court in the Province of Ontario a
party to an action may be examined on discovery, but

his evidence can be used only at the request of the op-
posite party. (Rules 431-460 and 461.)

Those rules are statutory and must be rettricted

to the provisions of the statute. The opposite party,
according to those rules, is the only one who can use

that evidence on discovery and at the request of the

representative of the party put in evidence the ex-

amination on discovery given by that party cannot be

received.
The second question is as to the effect of the reme-

dial statute, passed by 3 Edw. VII. ch. 86, sec. 8,
which validated the tax sales made during certain

periods of time mentioned in the said Act and which
periods of time. included the tax sale in question in

this sale.
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The bearing of that statute was considered in the 194

case of City of Toronto v. Russcll(1), and it was de- CARTWRIGHT

cided by the Privy Council that those tax sales were ,T OF
validated and could not be impeached for the reason TonoNTo.

which is now contended by the appellant. Brodeur J.

Besides, by a statute passed in 1906, ( Edw. VII.
ch. 99, sec. 8, the above legislation of 3 Edw. VII. ch.
86,'was extended in order to make still more certain
the validity of those tax sales.

As to the claim of the appellants that those tax
sales are subject to redemption or that the city be-
comes purchaser in trust for the former owner, I do
not see that the statute may be construed to cover such
a contention.

The City of Toronto had been authorized to pur-
chase the lands at those tax sales. A right of redemp-
tion exists for a certain period of time, but after that
period of time the city becomes the absolute owner of
the property and does not hold it subject to any trust.

The appeal should be dismissed with costs.

Solicitor for the appellants: George Bell.

Solicitor for the respondent: Williani Johnston.

(1) [1908] A.C. 493.

16%
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1914 MARY LONG (PLAINTIFF) ............. .APPELLANT;

*June 10. AND
*June 19.

THE TORONTO RAILWAY COM-
PANY (DEFENDANTS) ............. RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF TUE
SUPREME COURT OF ONTARIO.

Negligence - Electric railway - Duty of motorman - Contributory

negligence-Reasonable care.

L. started to cross a street traversed by an electric railway and

proceeded in a north-westerly direction with his head down and

apparently unconscious of his surroundings. A car was coming

from the east and the motorman saw him when he left the curb

at a distance of about fifty yards. Twenty yards further on he
threw off the power and when L., still abstracted, crossed the
devil strip and stepped on the track reversed being then about

ten feet from him. The fender struck him before he crossed
and he received injuries causing his death. On the trial of an
action by his widow the jury found that the motorman was neg-
ligent in not having his car under proper control, that L. was
negligent in not looking out for the car, but that the motorman
could, notwithstanding, have avoided the accident by the exer-
cise of reasonable care. A majority of them found, also, that L.'s
negligence did not continue up to the moment of impact.

Held, Davies and Anglin JJ. dissenting, that the jury were entitled
to find as they did; that when the motorman first saw L. he
should have realized that he might attempt to cross the track
and it was his duty, then, to have the car under control; and
that his failure to do so was the direct and proximate cause of
the accident for which the railway company was liable.

Held, per Davies J.-The motorman was not guilty of negligence
prior to the negligence of L. which consisted in stepping on the
track when the car was near and it was then too late to prevent
the accident.

Held, per Anglin J.-The findings of the jury, especially the finding
that L.'s "negligence was not a continuing act up to the moment

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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of the accident," were not satisfactory and there should be a 1914
new trial.

(Leave to appeal to the Privy Council was refused, 4th Aug., 1914.) LONG

TORONTO

APPEAL from a decision of the Appellate Division RwAY. CO.

of the Supreme Court of Ontario setting aside the ver-
dict for the plaintiff at the trial and dismissing his
action.

The facts of the case are stated in the above head-
note.

Raney K.C., for the appellant. The jury could and
did find that though the plaintiff was negligent the
motorman could, by exercising reasonable care, have
prevented the accident. This being -so the plaintiff is
entitled to the verdict. Pollock on Torts (9 ed.),
pages 471 et seq. Radley v. Londora & North Western
Railway Co.(1), at page 759; The Bernina(2).

Dewart K.C. for the respondents. On the evidence
given the case should not have gone to the jury. See
Davey v. London - South Westerr Railway Co. (3) ;
Dublin, Wicklow & Vexford Railway Co. v. Slattery
(4) ; Grand Trunk Railway Co. v. IcAlpine(5).

We also rely on Jones v. Toronto & York Radial
Railway Co. (6) ; Brenner v. Toronto Railway Go. (7),
at page 556.

THE CHIEF JUSTICE.-In view of the admitted neg-
ligence of the deceased, the question to be decided is:
Could the motorman have prevented the accident by
the exercise of ordinary prudence ?

(1) 1 App. Cas. 754. (5) [1913] A.C. 838.
(2) 13 App. Cas. 1. (6) 23 Ont. L.R. 331; 25
(3) 12 Q.B.D. 70. Ont. L.R. 158.
(4) 3 App. Cas. 1155. (7) 40 Can S.C.R. 540.
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1914 The jury found in answer to questions 4, 5 and 6
LONG that the plaintiff's husband was negligent in not look-

V.
TORONTO ing for -the car, but that notwithstanding such negli-

RWAY O. gence, the accident might have been prevented if the
The Chief car had been under proper control and the brakes had
Justice.

- been put on. Those answers would have been more
helpful if the jury had fixed the period of time at
which this precaution with respect to the brakes
should have been taken. But to appreciate their full
significance, the answers must be considered in the
light of the evidence. For instance, the motorman
says that he had the deceased in view from the time
the latter left the sidewalk up to the very moment of
the accident, and that

he kept straight on crossing the street 'with his head down in the
direction of the car absolutely absorbed, not thinking of what he was
doing,

and this, notwithstanding the insistent ringing of the
gong. The motorman also admits that he realized
almost immediately when he first saw the deceased
that there might -be trouble, and notwithstanding, at a
distance of thirty yards from the point of the accident,
the car was moving at the rate of ten miles an hour.
The motornmn adds that

he realized the deceased was not going to stop in his attempt to
cross the track when he was only ten feet from him,

and he then reversed his power and applied the brakes.
In these circumstances, the unfortunate man is. run
down and the jury find that the car was not under pro-
per control at the time of the accident and that the
brakes should have been applied sooner.

It would be dificult to reach any other conclusion
unless the jury were prepared to say that the motor-
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man who admits he was fully aware of the possibility 1914
of trouble at a time when, by the exercise of reason- LONG

able care, he might have avoided the accident, was en- TORONTO

titled to run the pedestrian down because the latter RWAY. CO.

was negligently unconscious of the coming of the car. The Chief
Justice.

The general effect of the answers to the first six -

questions is: Assuming that the negligence of the de-
ceased began apparently when he left the sidewalk and
continued until the moment of the accident; the motor-
man who says he anticipated danger from the moment
he first saw the deceased coming towards the tracks
was under a duty to be on the alert, and he should, in
the circumstances have expected that the deceased
would attempt to cross the track - which was indeed
the only danger to be anticipated - and have been
prepared for that emergency. The jury find that he
failed in that duty. His negligence was, therefore, the
immediate cause of the accident.

The answer to question seven, which was put by
the judge of his own motion, has a tendency to create
some confusion. That question and the answer there-
to are as follows:-

7. Could the motorman and the. deceased each of them up to the
moment of the collision have prevented the accident by the use of
reasonable care - in other words, was the negligence of deceased a
contributing act up to the very moment of the accident ?

Answer.-10 say "No," and 2 say "Yes."

In his charge to the jury, the effect of that ques-
tion is thus explained by the trial judge:-

Now, the seventh question is a very peculiar one. Could the
motornian and the deceased each of them up to the moment of the
collision have prevented the accident b. the use of reasonable care -
in other vords, war the negligence of the deceased a crmtributory act
up to the very moment of the accident ? I do not think I can make
it any clearer than I have made it there. Did the unfortunate de-
ceased's net contribute up t" the moment of the accident : Well,
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1914 in a sense, it did, physically, because he went right on, but that is not
I-' what is meant by this question. The question is: Did he become
LONG aware that the car was approaching and was he able to avoid the

V.
TORONTO danger ? That is the sense in which that question is put. We do

RWAY. CO. not know anything about his condition of mind at all. Apparently
- there is a question of whether he was under the influence of liquor or

Tie not. The policeman says he was a short time before. The wan who

was with him says he was not. I do not think it makes a great
deal of difference in any event, it is just what his state of mind was,

which you are the judges of, from the best information that can be

placed before you.

Although not completely satisfactory, I am dis-
posed to think that the effect of the answer is that, at
the moment of impact, the deceased was unconscious
of the near approach of the car, and that the motor-
man who had the last opportunity to avoid the acci-
dent, failed in his duty.

The general effect of the verdict when read with
the evidence and the charge of the trial judge is, there-
fore, that, notwithstanding the negligence of the de-
ceased the motorman might have avoided the accident
by the exercise of ordinary prudence and, in that view,
the appeal should be allowed with costs here and
below. Tuff v. Warnn(1); Radley v. London and
Northwestern Railway Co. (2).

DAVIES J. (dissenting).-I think the judgment of

the Court of Appeal was correct and that this appeal
should be dismissed.

In my opinion the evidence and the findings of the

jury upon it are conclusive that not the negligence of

the company, but the reckless negligence of the de-

ceased caused his death.

In answer to the questions put to them the jury
found, first, that the death of the plaintiff's husband

(2) 1 App. Cas. 7 4.
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was not caused by any negligence on the part of the 1914

respondent company prior to the negligence of the de- LONG

ceased; secondly, that the negligence of the plaintiff's ToRONTO

husband (deceased) which caused or contributed to RwAy. Co.

the accident, was such that without it the accident Davies J.

would not have happened; and thirdly, that such
negligence consisted "in not looking for the car."

The last answer necessarily refers to the moment
when the deceased stepped on to the car track in front
of the car.

These three findings of the jury negativing negli-
gence on the company's part prior to the negligence
found on the deceased's part which caused or contri-
buted to his death, seem to me to settle the question
that up to the moment when the motorman ought rea-
sonably to have apprehended that the deceased was
going to step on to the track in front of -the car, there
was no negligence on the company's part.

In this connection I may say that it was proved to
be the daily practice for people to cross the street from

-the sidewalks out to the car tracks and there await the
passing of the car. The street was double tracked.
People were, of course, within their rights in so acting
and this practice did not ordinarily call for any spe-
cial precaution on the part of the motorman of the
cars. Special conditions and circumstances no doubt
would call for special precautions, such for instance
as a man evidently running so as to cross the tracks,
or a drunken man incapable of taking full care of him-
self and looking as if he intended to cross the tracks,
or a child apparently so small and young as to be
incapable of appreciating danger. In this case it
was contended that the deceased was crossing the
street slowly with his head bent down and not looking
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1914 for the car, and that this condition threw an additional
LONG onus upon the motorman as to the degree of care he

TORONTO was to take, especially as he admitted throwing off
Rw-Y. Co. the power and so reducing the speed when he saw the
Davies J- deceased approaching the car tracks. But there was

nothing to indicate any intention on the part of the
man to cross the tracks in front of the car and the
throwing off of the power was at the most only a com-
mendable and prudent precaution.

Reliance, however, was placed upon the findings of
the jury in answer to questions 5 and 6, that notwith-
standing the deceased's negligence in stepping on the
track without looking for the car, the defendants could
by the exercise of reasonable care have averted the
collision

by putting on the brakes and having the car under proper control.

These findings of negligence, properly construed,
seem to me without any evidence whatever to support

-them. Thev cannot be construed as imputing negli-
gence to the defendants prior to that of the deceased,
because the jury's answer to question one emphatically
negatived any such negligence. They can only mean
that after the motorman ought to have apprehended
danger from the deceased stepping on the track he
should have put on the brakes. But it was not until
the man was in the act of stepping from the south
track on to the devil strip and the north track, that
the motorinan should have apprehended any such ae-
tion, and any attempt to stop or control the car's speed
at that moment by putting on the brakes would have
been perfectly useless. The motorman's evidence is
to the effect that the deceased was about ten feet in
front of the car when he first apprehended that de-
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ceased intended crossing the track and that he im medi- 1n1

ately reversed. If lie was right, or approximately LONG

right, in this no doubt can exist that the action he TORONTO

took in reversing was the only possible effective action RWAY. CO.

he could have taken. Putting on the brakes at that Davies J.

moment would have been absolutely useless.

Appellant's counsel contended that at the inquest
the miotornan had stated that when he reversed the

car was a car length or a car length and a half from

the deceased and that the jury had a right to believe
the statement alleged to have been made at the inquest
as to the distance. But Stevens, the motorman, when
questioned at the trial respecting this alleged state-
nient read to him from the reporter's notes of the evi-
dence, swore that the report was a mistake and that
he never did say that. No attempt was made to con-
tradict him or to prove that he had said so.

No witness suggests even that the deceased was a
car length or a car length and a half in front of the
car when he stepped on the track. If he had been
he would certainly, in view of the speed at which the
car was moving at the time, have got safely across.
Charles Allen, who saw the accident, says:-

I seen the gentleman just as lie stepped on to the car tracks, just
as he seemed to put his foot on to the car track, the north track.

And being asked what then happened, he said:-

I seen the gentleman seenied to throw out his hands as though he
had realized his danger on the instant and the round part of the
fender on the north side seeied to catch him.

Beyond the cross-examination of the motorman as
to his statement at the inquest, our attention was not
called to any evidence of any kind as justifying the
contention that the deceaced was further away from
the car when the motorman reversed than he said he
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1914 was. The width of the car tracks, the speed of the
LONG car, and the distance the car ran after the accident,

TORONTO coupled with the evidence I have quoted above, compel
RwAY, Co. the conclusion that the motorman's statement of the
Davies J. distance the deceased was from the car when he first

apprehended he was stepping on to the track was ap-
proximately correct. I do not see any ground or jus-
tification for any inference to the contrary.

I, therefore, conclude that there was no evidence
whatever to support the jury's answer to question 6
if the meaning and effect of that answer is that the
accident could have been averted after the motorman
ought reasonably to have apprehended that the de-
ceased man contemplated stepping on the track in
front of the car.

I think the motorman took the only possible effec-
tive means of averting the accident by reversing when
he did and that to have applied the brakes instead
would have been necessarily ineffective and useless.

I confess myself unable to understand the real
meaning of the seventh question even when read in
light of the charge of the trial judge. It seems to
me clear that considering the distance between the
deceased and the car at the time he stepped on the
track his negligence in so stepping without looking for
the car must be held to be contributory negligence
and is so found by the jury. Nothing that then or
afterwards could be 'done by the motorman could have
averted the accident. The deceased might possibly
have stepped back and so averted it, but that the negli-
gence of the deceased in stepping on the track in front
of the car without looking, and attempting to cross, as
found by the jury, was a continuing contributory act
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up to the moment of the accident, I have not heard 191

anything to cause me to doubt. LONG

It is important to observe that there is no finding ToRONTO

that the motorman did not sound his gong, as he Rw_. CO.

swears he did, or that he did not reverse as soon as Davies J.

he should have done. The finding that he should have
applied the brakes and had the car under better con-
trol can only mean, read in the light of their previous
findings, that the motorman should have applied the
brakes instead of reversing when he did. But there is
not a scintilla of evidence to warrant that finding.
Indeed, the evidence shews that reversing was then
the only possible available means of averting the acci.
dent under the circumstances proved.

The contributory negligence of the deceased being
a direct and effective cause of the accident is a com-
plete answer to the action, unless there was something
done or omitted afterwards by the motorman which
he ought not to have done or omitted which could have
prevented the accident.

The jury do not say that the motorman did not re-
verse as soon as he ought reasonably to have appre-
hended that the deceased intended to step on the track.
If, instead of reversing when he did, he had then ap-
plied the brakes he might well have been found guilty
of negligence.

Then with reference to the throwing off of the
power and so reducing the speed of the car at about
35 or 40 yards before reaching the place of the acci-
dent which the motorman swears he did as a matter
of precaution, the jury do not find that there was any
negligence with regard to that.

My own judgment is that the jury intended their
answer as to want of reasonable care in not putting on
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1914 the brakes, to apply to a period anterior to the negli-
LONG gence of deceased in stepping on the car track, because

TORONTO it seems absurd to apply it to a time coincident with
RWAY. CO or subsequent to the deceased's negligence, when it
Davies J. must have been ineffective in preventing the accident.

The plan adopted of reversing was much more effec-
tive then and was apparently the only possible thing
to have done. But if that is what the jury meant, as I
think it was, then it is not only in direct conflict with
their first finding that the defendant company was
not guilty of any negligence prior to the negligence
of the deceased, but it could not, in my judgment, have
any effect given to it in this action where subsequent
contributory negligence constituting a direct and
effective cause of the accident is found. If, on the con-
trary, it meant, what the question and answer read
together seem reasonably to imply, that "notwith-
standing the negligence of the deceased" the company
were guilty of negligence in not afterwards applying
the brakes, then I think the finding is utterly without
evidence or warrant to support it and that what was
done after deceased's negligence, namely, "reversing,"
was the only possible effective thing that could be
done.

The answers of the jury, therefore, to questions 5
and 6, whether held applicable to a time anterior to
the contributory negligence of the deceased man or
subsequent to it, cannot affect the result. There is no
evidence whatever to justify a finding that the brakes
should have 'been applied after the contributory neg-
ligence of the deceased occurred or that such action
could possibly at that time have averted the accident.
If, on the other hand, the finding applies to the time
anterior to the contributory negligence of the deceased
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which was a direct and effective cause of the accident, 191

it cannot entitle the plaintiff to succeed. LoNG

That has been the principle on which this court has TORONTO

for years acted and it is one sanctioned and approved RWAy. Co.

by the highest authorities in England. Davies J.

The London Street Railway Co. v. Brown (1) ;
Brrner v. Toronto Railway Co.(2) ; Spaight t. Ted-
castle(3), at page 226; The Bern ina(4), and specially
pages 88 and 89.

IDINGTON J.-I accept the law as being correctly
laid down in Pollock on Torts, 9th ed., page 473, as
follows:-

If the defendant could finally have avoided the mischief by ordin-
ary diligence, it matters not how careless the plaintiff may have been
at the last or any preceding stage.

The deceased according to evidence the jury were
entitled to accept was crossing from the southerly to
the northerly side of Queen street, in an oblique line
tending westerly when respondent's car, running from
the east to the west, struck and killed him.

The line thus taken by deceased tended to prevent
him, when evidently from some cause or other in an
unobservant mood, from as readily seeing the coming
car as he otherwise might have done.

The motorman says he saw him from the time he
stepped off the sidewalk to pursue the path he took,
and kept him in his eye till he was struck.

The story is a striking one and, to comprehend
clearly and accurately the issue now presented for our
solution, better be given in the language of the man

(1) 31 Can. S.C.R. 642. (3) 6 App. Cas. 217.
(2) 40 Can. S.C.R. 540. (4) 12 P.D. 58.
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1914 who ought to know the facts. The same man had

LONG -been examined before the coroner, who had held an

TORONTO inquest. The stenographer's report of his examination
RWAY. CO. at the inquest was referred to at the trial hereof and
Idington J. material parts of it read to him and his assent, or

dissent, as the case might be, got. This is to be borne
in mind in estimating both the value of the witness's
evidence and his integrity. The following are extracts
from the stenographic record at the trial.

Mr. Raney: Q. This is what you said at the inquest, Mr. Stephen,
page 13, the question was: "Tell us how the accident happened as
you saw it," and your answer was, "Well, as I was going west on

Queen street between John and Peter streets or Soho street, I seen a
man leave the sidewalk with the intention of crossing the track. I
guess I was about 50 yards from him when I see him first, well, I
started ringing my gong and he was going with his head down, look-
ing downwards. He never paid any attention and I throwed off my
power and kept ringing my gong, but he did not seem to take any
notice at all. So when I seen that there was danger I reversed my
car, but it did not stop quick enough to save hitting him and he was
struck with the north-west corner of the fender"-

Q. Was that a truthful answer, Mr. Stephens ? A. Yes.

Q. You said your speed on this night when you came up from
John to Peter was about fifteen miles an hour - I suppose that is
more or less of a guess, is it ? A. Yes, just about the ordinary.

Mr. Raney: Q. And you threw your power off, and when did you
begin to ring your gong. A. Just when I threw my power off.

Q. Just when you threw your power off - and did you throw your
power off as soon as you saw the man stepping off the sidewalk with
his head down ? A. I just threw my power off after I seen him
coming towards the track.

Q. How long after ? A. Just as soon as he got off.
Q. At the inquest you were asked, "when did you change your

speed"- how far did you go when you changed your speed ? A. I
threw my power off - when I started ringing my gong.

Q. When did you start ringing your gong ? A. When I saw him
approaching the track.

Q. How far were you from him then ? A. "I was about, when I
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seen him approaching the track I was about fifty yards"- is that 1914
right ? A. When I seen him first I was about fifty yards.

Q. Would you say it was as near ? A. I was about fifty yards 'ONG
when I seen him first. TonoNTo

Q. It was then you threw your power off? A. Well, I was getting RWAY. CO.
closer all the time.

Q. We will read what you say ? "You did not throw off your Idington J.
power then did you ? Did you throw your power off fifty yards from
him ? A. Well, as soon as I seen he was going to approach the track
I threw off my power. Q. And then you were fifty yards away ? A.
Of course, I was getting closer, you know, I would be about thirty at
that time. Q. And he seemed still to keep on walking in a north-
westerly direction," and you say, "Yes," of course it must be north-
westerly according to your evidence. Now was there anything to ob-
struct your view of the man ? A. No.

Q. You had a clear view of him all the time ? A. Yes.
Q. From the moment he left the sidewalk until you hit him ? A.

Yes.
Q. And during that time you had him always in sight ? A. Yes.

* * * * * * *

Q. And did he ever give the least sign of apprehending the ap-
proach of your car - did he ever give the least sign that he knew
that your car was approaching him ? A. No, I do not think he did.

Q. If any car passed would it pass east before ? A. Before I saw
him ?

Q. Before you got him in line ? A. Yes.
Q. No traffic at all in the street ? A. No.
Q. Then you were asked again-these are the Crown's questions.

to you - page 15, two-thirds of the way down - "Iow far were you
from him when you started gonging ? Were you the full fifty yards
away ?" And you said, "Yes," "And you kept gonging him until
you got to Soho street ?" and your answer was "Yes, gonging him all
the time." "Q. Did he give any sign of having heard you ?" and
your answer was, "No, he never heard at all, kept going ahead with
his head down." These answers are true ? A. Well, yes.

* * * * * * *

Q. Now how far were you away from him when you reversed 7
A. Ten feet.

Q. Ten feet ? A. I reversed as soon as I seen he was in danger.
Q. How long is your car ? A. About thirty feet.
Q. About thirty feet long ? A. Yes.
Q. Now I see on page 17 of your evidence at the inquest you were

asked, "How far away were you from him when you reversed ?" and
you answered, "About a car length." A. That is a mistake, I never
did say that.

17
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1914 Q. Then at page 21 you were asked that question, "How far" -I
had better read the question before to get the context. "Q. Then what

LONG did you do ? A. Well, as soon as I seen he was in danger, as soon as
V.

TORONTO I seen he was stepping on to my track I reversed. Q. How far were
RWAY. CO. you from him then ? A. About a car length and a half." A. That

- is a mistake.

Idington J. Q. That is a worse mistake ? A. I never said that.
Q. That is a worse mistake than the former one ? A. Yes.
Q. Now you say that you were within ten feet of him when you

reversed ? A. Yes, that is where I was.
Q. Then how far did the car go after you hit him ? A. Pretty

near half a car length.
4 * * * * * *

Mr. Rancy: Line 10. Q. "You were about one hundred and fifty
feet back east of him when you first saw him ? A. Yes. Q. And he
left the south side of Queen street with his head down in this way,
absolutely absorbed, not thinking what lie was doing? A. Yes. Q. And
he walked across the street ? A. Yes. Q. And in a northerly direc-
tion ? A. North-westerly direction ?" A. North-easterly.

Q. You mean north-easterly ? A. Yes.
Q. "You had him in view all the time ? A. Yes. Q. Did you

begin to gong him as soon as you saw him ? A. As soon as I saw him.
Q. That was at one hundred and fifty feet away ? A. Yes. Q. Then
you thought that there might be trouble and you threw off your
power ? A. Yes. Q. How far were you away when you threw off
your power ? A. Probably forty or thirty-five yards"-now are
these answers correct with the exception of the correction you have
just made, north-easterly for north-westerly ? A. Well, I never
thought he was going to cross in front of the car.

Q. So the first thing you did was to gong him with your foot ?
A. Yes.

Q. And then as he did not pay any attention you threw your
power off ? A. And kept gonging him repeatedly.

Q. Now what was the character of the gonging that you did -
was it a slow pressure or did you give it a rapid pressure A. Rapid
pressure.

Q. All the time. A. Repeatedly.
Q. For the whole hundred and fifty feet, or fifty yards ? A. Re-

peatedly.
Q. And was that for the whole distance ? A. Yes.

* * * * * * *

Q. Did this man hesitate at all as he came across the street ?
A. No, I do not think he did, he was walking so slowly.

Q. Never hesitated and never looked up ? A. No, he was just
going with his head kind of hung.
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Q. This is a question from a juror, "Q. This man that was cross- 1914
ing the track, did you notice he hesitated at all or did lie keep going LG

an even pace ? A. le never hesitated at all. Q. Kept going slowly ? O
A. Kept moving slowly. Q. Gave no sign that he heard you coming TORONTO
A. Never looked up"-these answers are true ? A. Yes. RWAY. Co.

Queen street is unusually wide and from the south Idington J.

curb to the track the car ran on is shewn to be twenty-
eight feet six inches.

The issue presented to us is whether or not the man
seeing another he thus described as so dead to his sur-
rou4dings as to fail to respond to such desperate
efforts as were made to arouse him, had duly and pro-
perly run him down. If we can say so then the judg-
ment appealed from is quite right. And it seems to me
we must be able to say so before we can uphold it.

It seems according to past instances from Davies v.
JMaun (1), down to the recent case of O'Leary v. The
Ottawa Electric Railway Co. (2) (appeal from which
judgment was dismissed by an equal division in this
court) in a great variety of cases to have been held
that it was for the jury to say whether or not, in a case
where the defendant had apprehended, or ought to
have apprehended, danger of injury to another who
had been negligent of his person or his property, he
(the defendant) had exercised ordinary care to avert
such injury. Hence the law has hitherto been taken to
be as laid down in the passage above quoted from
Pollock.

The jury has said deceased was negligent but by
answering another question, No. 5, seems clearly to
intend that ultimately the respondent had not taken
proper care to avert the accident - in other words -
had not used that ordinary care the law required.

(1) 10 M. & W. 546. (2) 12 Ont. W.R. 469.

17%
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1914 Question No. 7, though, I submit with great re-

LONG spect, unhappily framed, yet evoked a reply confirma-

Toso tory of the same view and minimized the negligence
RWAY. CO. of deceased as viewed by the jury.
Idington J. Such read in light of the charge seems clearly to

be the result of these findings. And so read there can
be no judgment dismissing the action unless the court
comes to the conclusion it should never have been sub-
mitted to a jury but dismissed.

I cannot think that a man who realized, as the
motorman professes, for such a length of time and

space the danger he was in of injuring the -deceased,
whose movements and conduct he had kept steadily
in his eye, was justified in running him down.

However that may be I can still less think that
there was no case to submit to the jury.

I can conceive of men taking, as in fact the mem-
bers of this very jury did, opposite views in such a
case. And it seems to me that the learned Chief Jus-
tice who tried the case realized all the difficulties, used
his long and wide experience of such cases, and ruled
according to the law as it has been administered by
him and others for a quarter of a century. The Court
of Appeal has gone a long way in the direction of
establishing (what railway companies have struggled
so long to establish) the hard and fast rule of "stop,
look and listen" as an impassable barrier in the way of
future recovery by any persons, or their representa-
tives, in cases where the so-called rule has not been
observed.

It has never hitherto formed part of English or
Canadian law. Each case with its attendant circum-
stances has been dealt with- independently of such
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rule, though elements in it may have formed part of 1914

the basis acted on in many cases. LONG

There may be in the motorman's story a good deal TORONTO
RWAY. CO.

of fiction. He may not in fact have been so very ap- -

prehensive and realized so well the danger as he says. Idington J.

Indeed, it would seem charitable to doubt it in look-
ing at the results.

It does not, however, lie in the mouth of respondent
to say we should do so.

Nor does his own intimation that he did not think
the man would attempt to cross, conclude the
matter, for the judge and jury were entitled to con-
sider his acts of throwing off the power and continu-
ally ringing his gong as conclusive evidence that he
thought there was danger of his crossing and being
run down. And yet he failed to use that ordinary
diligence motormen feeling such danger should have
used.

If he had continued at the high rate of speed he
was going, before realizing the danger, he would have
passed the man without hurting him.

Apprehending what his conduct says he did, ordin-
ary common sense dictated his doing more than he did.

There is in the evidence another and entirely dif-
ferent story which if correct might have been well ac-
cepted 'by the jury to justify a verdict for the de-
fendant.

I am not concerned at all with that for it lay within
the province of the jury to determine which story was
right.

I am only concerned with the law and for the
maintenance of the law and long established means of
applying it by leaving to the jury the facts unless so
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1914 clear beyond peradventure that there is nothing to

LONG try.
V.

ToRONTo It has been suggested this motorman exercised his
. judgment. Again it was for the jury to say whether

Idington J. such judgment could be held to be in conformity with

what men of common sense exact, under the name of
ordinary care or diligence.

The motorman's amending version that the de-
ceased travelled north-easterly in his crossing, is in
conflict with the evidence and surrounding circum-
stances. But if correct, then the deceased was-facing
the light of the coming car and a greater object of
the motorman's pitying care than if going obliquely
to the northwest. Is a man seeing another in such
state entitled to shout at him and knock him down
if he won't get out of the way ?

I think the appeal should be allowed with costs and
the judgment of the learned trial judge restored.

I wrote the foregoing opinion shortly after the first
argument herein a year ago, and though a longer line
of authorities has been cited on the second argument
than on the first, I have heard nothing to shew that
there has been any change in the operation of the
clear legal principles so long established which I have
referred to in the foregoing.

DUFF J.-Broadly, the rule as regards the effect of
a plaintiff's negligence is that his want of care, assum-
ing it to be of such a character as to constitute what is
understood in law to be negligence, is a complete
answer to a claim founded on the defendant's negli-
gence, if it was in whole or in part the "proximate" or
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"direct cause" of the plaintiff's misfortune. In Walton 1914

v. London, Brighton d South Coast Ruailway(1), at LONG

pp. 429 and 430, Mr. Justice Willes in the course of a TORO(NTO

discussion of the judgment of the Exchequer Chamber RWAY. CO.

in Tuff v. Wiarnan(2), says:- Duff J.

If there is no evidence of negligence on the part of the plaintiff,
then the only question is whether there has been negligence on the
part of the defendant. But in cases where there has been negligence
on the part of the plaintiff, the question is whether that was the
direct cause of the accident or proximately contributed to it.

If there was evidence of negligence on the part of the plaintiff,
the further question arises whether that negligence was the proxi-
mate or direct cause of the accident.

In his judgment in The Bernina.(3), at p. 61, Lord
Esher states the rule in these words:-

(5) If, although the plaintiff has himself or by his servants been
guilty of negligence, such negligence did not directly partly cause the
accident, as if, for example, the plaintiff or his servants having been
negligent, the alleged wrongdoers might by reasonable care have
avoided the accident, the plaintiff can maintain an action against the
defendant. (6) If the plaintiff has been personally guilty of negli-
gence which has partly directly caused the accident, lie cannot main-
tain an action against any one.

And at pp. 88 and 89 Lord Justice Lindley dis-
cusses the subject in the following passage:-

If the proximate cause of the injury is the negligence of the
plaintiff as well as that of the defendant the plaintiff cannot recover
anything. The reason for this is not easily discoverable. But I take
it to be settled that an action at common law by A. against 3. for
injury directly caused to A. by the want of care of A. and B. will
not lie. As Pollock C.B. pointed out in Greenland v. Chaplin(4),
the jury cannot take the consequences and divide them in proportion
according to the negligence of the one or the other party. But if the
plaintiff can shew that although he has himself been negligent, the
real and proximate cause of the injury sustained by him was the
negligence of the defendant, the plaintiff can maintain an action, as

(1) H. & R. 424. (3) 12 P.D. 58.
(2) 5 C.B.N.S. 573. (4) 5 Ex. 243.
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1914 is shewn not only by Tuff v. Warm an(1), and Radley v. London and
North Western Railway Co.(2), but also by the well-known case of

LoNo Davies v. Mann(3), and other cases of that class. The cases which

TORONTO give rise to actions for negligence are primarily reducible to three
RWAY. CO. classes as follows:-

D J 1. A. without fault of his own is injured by the negligence of B.,Duff J.
then B. is liable to A. 2. A. by his own fault is injured by B. without
fault on his part, then B. is not liable to A. 3. A. is injured by B.
by the fault more or less of both combined, then the following further
distinctions have to be made: (a) if, notwithstanding B.'s negligence,
A. with reasonable care could have avoided the injury, he cannot sue
B.: Butterfield v. Forrester(4) ; Bridge v. Grand Junction Railway
Co.(5) ; Dowell v. General Steam Navigation Co.(6) ; (b) if, not-
withstanding A.'s negligence, B. with reasonable care could have
avoided injurying A., A. can sue B.: Tuff v. Warman(1); Radley v.
London and North Western Railway Co.(2) ; Davies v. Mann(3) ;
(c) if there has been as much want of reasonable care on A.'s part as
on B.'s or, in other words, if the proximate cause of the injury
is the want of reasonable care on both sides, A. cannot she
B. In such a case A. cannot with truth say that he has been
injured by B.'s negligence, he can only with truth say that he has been
injured by his own carelessness and B.'s negligence, and the two
combined give no cause of action at common law.

I think the jury was entitled to find in this case
the following facts: That the motorman became aware
some time before the collision that if the deceased,
Frank Long, continued in the direction in which he
was going there was risk of collision between him and
the car. He also became aware that the deceased was
absorbed and quite inattentive to his surroundings.
They were further entitled to take the view that if the
motorman was a person competent to take charge of

an electric car running on such a thoroughfare as

Queen street, he ought to have realized (early enough
to have enabled him to stop his car or to bring it under
such control as would enable him to stop it without

(1) 5 C.B.N.S. 573. (4) 11 East 60.
(2) 1 App. Cas. 754. (5) 3 M. & W. 244.

(3) 10 M. & W. 546. (6) 5 E. & B. 195.
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risk of injury to the pedestrian) that in the circum- 1914

stances it was his duty not to assume the risk of pro- LONG

ceeding without taking such measures. They were ToRONTO

also entitled to find that Long in fact did not become RWAY. CO.

aware of the proximity of the car until the moment he Duff J.

was struck or immediately before. As to the question,
these facts being established, as between Long's heed-
lessness and the motorman's failure to do his duty in
the circumstances, Long's heedlessness was a direct or
proximate cause of the accident, the broad common
sense of the matter seems to dictate the answer that
the negligence of the motorman (who saw Long's
failure to realize the peril of pursuing his course and
his state of abstraction, and who -ought himself to have
realized the peril) was, to use the language of Lord
Justice Lindley, quoted above, "the real and proxi-
mate cause of the accident."

On the law the respondent's contention is that, as-
suning the facts to be as just stated, the case is within
the specific rule (a) enunciated in the passage quoted
above from Lord Justice Lindley's judgment as applic-
able to the third class of cases mentioned by him, viz.,
where A. is injured by B. through the fault more or
less of both combined, then if notwithstanding B.'s
negligence, A. with reasonable care could have avoided
the injury, he cannot sue B.; and that it is not within
the rule enunciated by the Lord Justice as Rule (b).
It cannot be doubted that if we take the moment when
Long stepped across the south rail, or the latest
noment, whenever it was, at which by hurrying across
the track he could have escaped the car, as being the
crucial moment, and confine our attention to the phy-
sical possibilities of the situation at the moment so
taken, the case appears to be literally within the lan-
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1914 guage of the rule (a). Considered with reference ex-
LONG clusively to an external standard, Long's conduct at

TORONTO either of these moments unmistakably exhibits a want
RWAY. CO. of ordinary care, and at either of these moments by

Duff J. the observance of such ordinary care the avoidance of
the accident would have been physically possible. I
should mention in passing that I am excluding the
hypothesis of drunkenness. I think that after what
occurred at the trial and before this court on the first
argument the appellant's right to recover cannot pro-

perly be rested upon any such hypothesis.
Furthermore, treating Long's failure to observe

ordinary precautions at these critical moments as
negligence, within the meaning of rule (b), it seems
to be literally true that from the first of those moments
on, the motorman did everything that could be done
to avoid the mishap, and that at that stage of the busi-
ness he must be acquitted of negligence.

But I think the fallacy in this line of argument
lies in the tacit assumption that the rules referred to
as rules (a), and (b), constitute an exhaustive code
of rules applicable to the third class of cases men-
tioned by the Lord Justice. It will be observed that
Lord Justice Lindley is careful, as are Mr. Justice
Willes and Lord Esher in the passages I have quoted
from them respectively, to insist upon the broad
general principle that the victim's negligence to be an
answer must be a direct or proximate cause of the

accident. Rules (a) and (b) are particular examples
of the application of the general principle; rule (c) is
in effect a restatement of the general principle. But

- assuming that rule (b) is not applicable to the cir-

cumstances of this case, there are elements present
here, the motorman's knowledge of facts from which
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he ought to have foreseen the peril in time to have un1
avoided the injury, the victim's ignorance of the peril LONo
and the motorman's knowledge of that ignorance, ToRONTO

which cannot, I think, be left out of account in deter- RWAY. CO.

mining whose conduct was the proximate cause for Duff J.

the purpose of assigning responsibility which are not
to be found in the cases in which the specific rule (a)
has heretofore been enunciated and applied. I do
not think there is any decision requiring one to hold
that in a case in which such elements are present these
specific rules (a) and (b) literally interpreted must
be regarded as furnishing an exhaustive or exclusive
interpretation of the general principle; on the other
hand, there are decisions of this court, Calgary v.
Harnovis(1), and Canadian Pacific Railway Co. v.
Hinrich(2), supporting the view that in such cases
such elements of knowledge and ignorance must be
taken into account and that the victim's conduct must
be viewed in its relation to the conduct of the defend-
ant in determining whether it was a causa proxima.
That view is supported by the decision of iunicipal
Tranciays Trust v. Bucklcy(3), in the High Court of
Australia. It receives some support also from the
case of Springett v. Ball(4), and in Mlitchell v. Cale-
donia Railway Co.(5), at p. 519, Lord Dunedin and
Lord Kinnear seem to give the weight of their author-
ity in favour of this way of looking at such cases. Per-
haps the same may also be said of the judgments of
Lord Cairns and Lord Penzance in Dublin, W1Vicklow
and Weford Railway Co. v. Slattery(6), at pp. 1166,
1167, and 1174. The subject has also been fully dis-

(1) 48 Can. S.C.R. 495. (4) 4 F. & F. 472.
(2) 48 Can. S.C.R. 557. (5) 46 Scot. L.R. 517.
(3) 14 Aust. C.L.R. 731. (6) 3 App. Ca,. 1155.
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1914 cussed in Ontario in Sim v. City of Port Arthur(1);
LONG Rice v. Toronto Railway Co. (2), and Herron v. To-

ToRONTO ronto Railway Co. (3). I ought also, I suppose, to refer
Rwy. cO. to my own judgment in the case of Brenner v. Toronto

Duf J. Railway Co. (4), upon which Mr. Dewart strongly re-
lied. I was there, of course, dealing only with the
phase of the law of negligence which came into play
in that case. Having re-examined the whole matter
for the purposes of this appeal, I. do not think I can
honestly charge myself with inaccuracy, but it should
be observed that the point of the observation quoted
by Mr. Dewart (in its application to the present case)
is that negligence of the victim, in order to be an
answer, must be a "direct and effective contributing
cause." In that case, I had no manner of doubt that
the negligence of the unfortunate victim, who at-
tempted to pass across the track in front of a car
which she knew to be approaching, without look-
ing at the last moment to see whether she could
do so in safety and without giving any sign of
intention to cross until it was too late for the
motorman to stop his car, was a direct contribut-
ing cause. In this case, considering the conduct of the
victim, in relation to the conduct of the motorman,
and the elements of knowledge on the one hand, and
ignorance on the other, above mentioned, I think the
proper view is that the causa proxima or direct cause,
or if you like, the cause, in the legal sense, was the
failure of duty on the part of the motorman, and that
Long's want of care ought rather to be considered one
of the conditions or circumstances on which the motor-
man's failure of duty took effect.

(1) 2 Ont. W.N. 864.
(2) 22 Ont. L.R. 446.

(3) 28 Ont. L.R. 59.
(4) 40 Can. S.C.R. 540.

248



VOL. L.] SUPREME COURT OF CANADA.

As to the facts: with great respect, I am unable to 1914

agree with the view of the facts taken by the Court of LONG

Appeal. I have read the evidence more than once with TORONTO

care and I will only say that I think the evidence of RWAY. CO.

the motorman and of the superintendent support the Duff J.

verdict. One consideration appears to me to have
been overlooked. There is no doubt that the motor-
man was placed in a difficult situation, and full allow-
ance 9hould be made for that. It is very important
also in such cases to avoid confusing excusable error
of judgment, the error being proved by the event, with
want of competence or diligence; but on the other hand,
a reasonable measure of competent judgment may be
required from the respondent's employees in such
emergencies. This is sufficient to dispose of the con-
tentions advanced on behalf of the appellant. As to
the matter of a new trial, I have only to say, that,
agreeing as I do with the opinion of the learned Chief
Justice who tried the case as to the law applicable, I
think the charge was admirably calculated to instruct
the jury fully and effectively as to their duties. No
doubt the 7th question on its face is open to criticism.
But I do not think the explanation given by the learned
Chief Justice of the point he desired them to consider
under that head could have been misapprehended.
Even if I had felt some difficulty as to the construction
of the answers - which I do not - I should have
hesitated long about directing another trial of the
action in view of the attitude of the very able counsel
who appeared for the respondent who at no stage of
the proceedings has suggested the propriety of a new
trial, or taken any exception to the charge of the
learned trial judge except to impugn the principles of
law upon which he proceeded, an exception which
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1914 if successful must have led to the dismissal of the
Loxo action.

V.
TORONTO

RWAY. CO. ANGLIN J. (dissentin ).-After careful considera-
Anglin J. tion and not without some doubt, I have come to the

conclusion that there should be a new trial of this
action, on the grounds that the finding of the jury,
that the plaintiffs husband was "guilty of negligence
which caused or contributed to the accident," read in
the light of the admission on which it was based and
the presentation of this branch of the case to the jury,
is not satisfactory, and that it is not clear that all
the considerations which should have affected their
minds in dealing with the 5th question (in answer to
which they found that, notwithstanding the negli-
gence of the deceased, the defendants' motorman could
by the exercise of reasonable care have prevented
the collision) were presented to the jury, and also
because of the unsatisfactory character of the 7th ques-
tion and of the uncertainty, in view of the frame of
that question, as to the meaning of the answer thereto.

The questions submitted to the jury with their
answers are as follows:-

1. Was the death of the plaintiff's husband caused by any negli-
gence of the defendants, prior to negligence of plaintiff's husband ?
A. No.

2. If so, wherein did such negligence consist ?
3. Was the plaintiff's husband guilty of negligence which caused

the accident or which so contributed to it that but for his negligence
the accident would not have happened ? A. Yes.

4. If you answer "yes" to the last question, wherein did his
negligence consist ? A. In not looking for a car.

5. Notwithstanding the negligence, if any, of the deceased, could
the defendants by the exercise of reasonable care have prevented the
collision ? A. Yes.

6. If so what should they have done which they did not do or
have left undone which they did do ? A. By putting on the brakes
and having the car under proper control.
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7. Could the motorman and the deceased, each of them, up to the 1914
moment of collision have prevented the accident by the use of reason- G
able care - in other words, was the negligence of deceased a con-
tinning act up to the very moment of the accident ? A. Ten say TORONTO
"No" and two say "Yes." RWAY. Co.

8. If the court should on your answers think the plaintiff entitled Anglin J.
to damages what sum do you assess as damages, distributing it:-

(a) To the mother of the deceased, aged 71 years ?
(b) To the wife, aged 38 years ?
(c) To the daughter, age 8 years ? A. Ten for $4,000.

Upon these findings the learned trial judge entered

judgment for the plaintiff. In the Appellate Division
that judgment was set aside on the ground that there
was no evidence to support the jury's answers to the
6th and 7th questions, and that, upon those answers
being set aside, the finding of negligence on the part
of the deceased precluded recovery.

That there was no negligence on the part of the
defendants prior to the moment at which the peril of
the deceased became or should have been apparent to
the motorman, was undisputed. The first and second
questions were put to the jury pro formd.

The evidence disclosed that the deceased left the
sidewalk on the south side of Queen street in an ab-
stracted state of mind and that he continued in that
condition until he was upon the car track in front of
and only a few feet away from the approaching car,
when he appears to have suddenly realized the danger,
but too late to escape being struck by the north corner
of the fender. The evidence of Charles Allen, appar-
ently an independent witness and the only person
other than the motorman who seems to have seen the
deceased come upon the track, is as follows:-

Q. And you were four or six paces from the east sidewalk on
Soho street ? A. Yes, that is it.

Q. What did you see ? A. Right out near the edge.
Q. What did you see ? A. I seen the gentleman just as he stepped
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1914 on to the car tracks, just as he seemed to put his foot on to the car
track.

LONG Q. What track ? A. The north track.
V.

TORONTO Q. That is the one upon which the westbound car was coming ?
RWAY. Co. A. Yes, the westbound car.

Q. Then what happened ? A. I seen, the gentleman seemed to
Anglin J. throw out his hands as though he had realized his danger on the

instant and the round part of the fender on the north side seemed
to catch him. I could not say which leg it was, but it was perhaps
on both, or one, but it seemed to throw him, twist him around, throw
him and I ran for the car immediately.

Q. Yes, when you speak of the round part of the fender do you
mean the north-west corner of the fender ? A. Yes,

The evidence of Alexander Johnston makes it rea-
sonably clear that the deceased left the sidewalk on
the south side of Queen street about 20 yards east of
the line of the face of the west wall of the house on
the east side of Soho street. According to the diagram
verified by the motorman, when struck he was almost
opposite the kerb on the east side of Soho street. If
so, it is clear that he was proceeding in a north-
westerly direction as the motorman had originally
stated at the inquest and not in a north-easterly direc-
tion as he stated at the trial and as the point of his
departure from the sidewalk as marked upon the
diagram would indicate: It follows that his back was
partly towards the approaching west-bound car which
struck him. The evidence of the motorman makes it
clear that the deceased when leaving the sidewalk and
up to a moment or two before he was struck, when the
witness, Allen, saw him "throw out his hands," was
unaware of the approaching car and that the persis-
tent efforts which the motorman made .to attract his
attention were futile. After the close of the evidence,
counsel for the plaintiff made this statement to the
trial judge, which was.taken as an admission of negli-
gence on the part of the deceased,
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the deceased was not wary in approaching the car tracks in crossing 1914
the street,

LoNo

and he suggested that the first four questions should TORONTO

be eliminated and that question 5 should be put in this RwAY. Co.

form- Anglin J.

Notwithstanding the admitted negligence of the deceased. could

the defendants by the exercise of reasonable care have avoided the

accident or the collision ?

This is the only record of an admission of negligence
on the part of the deceased.

In presenting the case to the jury the learned Chief

Justice, whose charge was not objected to on this
branch, said,

she (the plaintiff) admits frankly that her unfortunate husband who
met with his death instantaneously on that occasion certainly was
guilty of some negligence causing or contributing to the accident, but
she says that after that negligence of the deceased there was super-
vening or ultimate negligence on the part of the motorman which
caused the accident.

In submitting the 3rd and 4th questions to the
jury, after reading them, the learned Chief Justice
said:-

Well, admittedly, the plaintiff says that he (the deceased) pro-
ceeded from that curb on his way unwarily (which is the phrase
used by the plaintiff's counsel) you can say recklessly, carelessly or
without giving sufficient attention to what was going on, or any
phrase that occurs to you to meet the circumstances. No doubt there
was something that must be understood in some such word (sic).

In dealing with the 7th question, after reading it,
the learned judge said:-

I do not think I can make it any clearer than I have made it
there. Did the unfortunate deceased's act contribute up to the
moment of the accident ? Well, in a sense it did, physically, because
he went right on, but that is not what is meant by this question.
The question is, "Did he become aware that the car was approac'hing
and was he able to avoid the danger ?" that is the sense in which

18
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1914 that question is put. * * * Now, you will understand the sense
- in which that question is launched - that while it is true that
LONo physically, as far as his actions went, he did contribute to it up to

ToRoNTO the last moment, but did he do it'in that negligent sense that he
[IWAY. Co. became aware that the car was approaching and was he able then to

- avoid the danger ? * * * If you answer "Yes" to that question,
Anglin J. so far as the deceased is concerned, that is the end of the plaintiff's

case. What the plaintiff says you ought to answer is, that up to
the last moment the motorman was negligent, but that the deceased
was not up to the moment of the collision. It is for you to say.

Upon the admission as made by counsel for the
plaintiff above quoted and the statement of that ad-
mission by the learned Chief Justice to the jury, hav-
ing regard to what he said in discussing the 7th ques-
tion, I find it difficult to understand just what the jury
meant when they found in answer to questions 3 and 4
that the plaintiff's husband had been guilty of negli-
gence which caused or contributed to the accident
"in not looking for the car." Did they mean that he
was negligent in

that lie proceeded from that curb on his way unwarily,

as put by the learned Chief Justice ? Did they mean
that the deceased was

not wary in approaching the car tracks in crossing the street,

as put by counsel for the plaintiff ? Read in the light
of the charge and the admission upon which they were
instructed to act it is questionable whether the jury
meant more than this. Did they mean that the de-
ceased was negligent in stepping upon the car track
itself ? Negligence in stepping from the kerb and in
crossing the street did not proximately cause or con-
tribute to the accident. It was only in the act of step-
ping in front of the moving car that there could have
been negligence on the part of the deceased of that
kind. If, as the motorman says, the car was then only
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ten feet away and he immediately reversed and did
all in his power to stop, it is difficult to understand LoNo
the findings of the jury in answer to the 5th and 6th TORONTO

questions, unless they meant that the motorman RWAY. Co.

should have apprehended that the deceased was likely Anglin .

to step in front of the car and should sooner have taken
measures to stop it. Unfortunately it does not seem
to be sufficiently clear that this was what the jury
really meant to find. Having regard to these findings,
read in the light of the charge bearing upon them, and
to the answer to the 7th question, I rather incline to
the view that by the answer to the 4th question the
jury meant, not that the deceased was negligent in
stepping upon the car track, but that he was negligent
in not looking for the car when he was leaving the
sidewalk and crossing the street approaching the
tracks. If that is the proper interpretation of the
finding - and I think it is open to that view having
regard to the admission of counsel for the plaintiff
and the charge dealing with that admission - it is
not, in my opinion, a satisfactory finding of

negligence on the part of the deceased which caused or contributed
to the accident.

I am, with great respect, unable to agree with the
learned Chief Justice, who delivered the judgment of
the Appellate Division, that there was no evidence to
support the findings in answer to the 5th and 6th
questions. According to his own story the motorman
saw the deceased leave the kerb and had him con-
tinuously in view until he was struck by the fender.
Immediately upon his leaving the kerb he says he
thought there might be trouble and he, therefore,
threw off his power and began to ring his gong to

181/
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1914 warn the deceased. He says the car was then 50 yards
LONG from the point at which the unfortunate man was

TRONTO struck. The motorman says that he did his best to
"^Y. C attract his attention with the gong; that he kept ring-

AnglinJ. ing it continuously; that the deceased

(lid not give the least sign that he knew that the car was approaching;

that he

walked straight on slowly with his head down;

that he

never heard at all, kept going ahead with his head down * * *

absolutely absorbed

not thinking what he was doing. Although he is re-

1.orted to have said at the inquest that when the de-

ceased stepped in front of the car he was a car length
and a half from it, at the trial he said that the car was

then only ten feet away from him. He shys he applied
the reverse the moment the deceased stepped upon the

s;outh rail of the north track. The car stopped in one-
half a car length after it struck the deceased. The

maotorman says that when he applied the reverse the
car was running about six miles an hour. A witness,
Marshall, however, who was a passenger on the car

and felt the jar of the reverse, says that he noticed
the speed immediately before he felt the jar of

the reverse and would fix it at ten or twelve
miles an hour. From all this evidence I think
it was open to the jury to infer that the motor-

man was aware of the absorbed and abstracted state
of mind of the deceased, that he knew that the stren-
nous ringing of the gong had failed to arouse his
attention and that it was not improbable that a man
crossing the street in that state of mind would walk

in front of the car before he realized his danger, and
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that he should, therefore, have reversed his power or 1914

applied the brakes and endeavoured to stop the car LONG

sooner than he did. I do not wish it to be understood ToRONTO

that if trying the case myself such would have been RWAY. Co.

my finding. Nor would that be a proper consideration Anglin J.

in dealing with this appeal. The question is - was

there evidence upon which a jury of reasonable men
might draw such an inference ? Was there evidence
upon that aspect of the case which could not properly
have been withdrawn from the jury ? With great
respect for the Appellate Division and for my learned
-colleague who entertains the contrary view, I am of
the opinion that there was.

But I should have been better satisfied with the
findings of the jury in answer to the 5th and 6th
questions if it had been explained to them that the
motorman should not be found to have been negligent
merely because he had erred in judgment - that, be-
fore convicting him of negligence, they should be
satisfied that, with the knowledge of conditions which
he admittedly had, he had not merely erred in judg-
iwnt but had taken an unnecessary and improper

chance where human life was in peril. That idea pro-
bably underlies the statement of the learned Chief
.Justice that the question for the jury was whether

there was negligence on the part of the notorman after the time when
he apprehended or ought reasonably to have apprehended that man
was going to cross his track.

But it would have been more satisfactory, I think,
had the attention of the jury been pointedly drawn to
the distinction between mere error of judgment and
in improper taking of chances on the part of the
motorman.

Again, it is possible that the jury may have ac-
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1914 cepted the motorman's story at the inquest - that the
LONG car was a car length and a half from the deceased

TORONTO when -he stepped on the track in front of it - as more
RWAY. CO. likely to be correct than his version at the trial. Be-
Anglin J. lieving the former, they may have thought that the

motorman could and should have stopped his car
before it hit the deceased - that he should have ap-
plied the brakes or reversed his power not when only
ten feet from the deceased, but when forty-five feet -
a car length and a half-away, and that if he had
done so the accident would have been avoided.

With very great respect it seems to me that the
7th question must have tended to confuse the jury.
In it they are first asked:-

Could the motorman and the deceased each of them up to the
moment of the collision have prevented the accident by the use of
reasonable care ?

and then an interpretation is put upon the question
in its concluding phrase which confines it to the con-
duct of the deceased-

in other words, was the negligence of the deceased a contributory act
up to the very moment of the accident ?

The answer to this questions is,

Ten say "No" and two say "Yes."

It is impossible to know whether the jury meant to
answer the question as it was first put covering negli-
gence of both the motorman and the deceased, or
whether their answer is to be taken as confined to the
interpretation put upon the question in the latter part
which restricts it to negligence of the deceased. As-
suming the latter to be the correct view, upon the
evidence of Charles Allen it is clear that the deceased,
after stepping upon the track and an instant or two
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before he was struck, awoke to his danger. It was too 1914

late then for him to save himself. Does the answer LoN,
to this question mean merely that he was not negli ToRONTO

gent after so becoming aware of his danger ? It is RWAY. (0.

clearly open to that interpretation upon the charge as Anglin 1

quoted above, and upon all the evidence that would
seem to be a fair conclusion. Does it mean that in
stepping on the track and up to the moment when he
beetme so aware of his danger the deceased had been
actively negligent ? If so, and if the accident could
not then have been averted is he entitled to recover ?
Brenner v. Toronto Street Railway Co. (1). Or
does it mean that although negligent in leaving
the sidewalk and approaching the tracks he was not
negligent in actually stepping in front of the car ? It
is perhaps a little diffeult to understand how the
jury could thus differentiate between the degrees of
responsibility on the part of the deceased in the several
stages of his progress across the street. On the other
hand, if the deceased was actively negligent up to the
moment when the accident became inevitable it is still
more difficult to understand how the motorman could
be guilty of "ultimate negligence" such that it was
the only true proximate cause of the collision and ren-
dered the defendants liable notwithstanding the con-
tinuous negligence of the deceased.

Instead of asking whether the negligence contri-
buted up to the very moment of the collision or acci-
dent it would, I would respectfully suggest, be better
to ask whether the negligence actually contributed up
to the moment when the accident or collision became

(1) 40 Can. S.C.R. 540. at page 556; 13 Ont. L.R. 423, at pages
425, 434.
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1914 inevitable, and to put separate questions covering

LONG this point with regard to the motorman and the de-

TORONTO ceased, or to confine it to the deceased.
R'AY. C The difficulty which I find in the way of entering

AnglinJ. judgment for the plaintiff on the 5th and 6th findings

of the jury is that I am not satisfied that by them the

jury really meant to impute to the motorman what

would in law amount to "ultimate negligence." It is

not clear that they meant to do more than find against

him a fault similar to that which was suggested in the

Divisional Court on the part of the motorman in the

Brenner Case (1), but was held by this court, affirm-

ing the Court of Appeal, to be insufficient to warrant

a verdict of ultimate negligence against the defend-

ants. I am not certain that the jury meant in the

present case that after the danger of the deceased be-

came or should have been apparent to the motorman
he could by the exercise of reasonable care have
avoided running him down. It is uncertain whether
they meant to find that the negligence of the motor-

man was the sole efficient cause of the accident which

was really proximate.

On the whole I think that the result of the trial

is not satisfactory and that it would be in the inter-

ests of justice that there should be a new trial, in the

hope that it may result in findings such that, if not

wholly free from doubt, it may at least be less doubt-

ful than it now seems to be, whose fault or negligence

was really the proximate cause of the accident.

(1) 40 Can. S.C.R. 540.
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BRODEUR J.-I concur in the opinion of my brother 1914

Duff.
LONG

Appeal allowed with costs. ON
TOBONTO

RWAY. Co.

Solicitors for the appellant: Mills, Raney, Lucas & Brodeur J.
Hales.

Solicitors for the respondents: McCarthy, Osler, Hos-
kin & Harcourt.
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1912- EVANS v. EVANS.
*Feb. 20.
*Feb. 22. ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Oicnrship of horses-Bill of sale-Foreign judgment-Interpleader
-Secondary evidence-Paul tcstimony.

APPEAL from the judgment of the Supreme Court
of Alberta(1), affirming the judgmenit of Harvey C.J.,
at the trial, by which the claii of the plaintiff, re-
spoiident, was allowed with costs, and the counter-
claim of the defendant, appellant, was dismissed with
costs.

The action was brought to recover possession of
horses which the plaintiff claimed as her property and
which the defendant refused to deliver to her. By his
counterclaim the defendait claimed possession of cer-
tain other horses which were in the possession of the
plaintiff. At the trial the plaintiff's claim was
allowed with costs and the defendant's counterclaim
was dismissed with costs. This judgment was affirmed
by the judgment now appealed from.

After hearing counsel on behalf of the appellant,
and without calling upon the respondent for any argu-
nent, the Supreme Court of Canada dismissed the ap-

peal with costs.

Appeal dismissed with costs.

E. B. Williams for the appellant.

C. A. Grant for the respondent.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

() 1 West. L.R. 237.
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PRESCOTT v. TRAPP & CO. 1912

*Oct. 7.
ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH -

COLUMBIA.

Sule of chattels-Public auction-Disclosure of principal-Liability
of auctioneer-Giving credit-Post-dated chequc.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), iffirming the judgment of
Grant Co. J., in the County Court of Vancouver,
which maintained the action of the plaintiffs (re-
spondents) with costs.

An auctioneer sold two horses, by public auctn,
to a bidder who settled for the price by giving the
auctioneer his cheque post-dated several days after the
sale, and the auctioneer then gave his cheque for the

purchase price, less his commission, to the owners of
the animals. The purchaser took possession of the
horses, but, on the following day, discovering that a
third person held a lien on them, he stopped payment

of the cheqne which he had given at the time of the

purchase. The plaintiffs' action for the recovery of
the amount of the cheque was maintained by the
county court judge and his judgment was affirmed by
the judgment now appealed from, Irving J. dissenting.

After hearing counsel on behalf of the appellant,
and without calling upon the respondents for any

argument, the Supreme Court of Canada dismissed

the appeal with costs.

_)peal disiissed with costs.

McCrossan for the appellant.
C. V. Craig for the respondents.

*PRESET:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff, Anglin and Brodeur JJ.

(1) 17 B.C. Rep. 29S.
19%
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1913 HIRTLE v. BOEHNER.

*Mar. 13, 14. ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.
*May 6.

*My 6Trespass - Crown grant - Conflicting claims - Priority of title -

Evidence.

APPEAL from a decision of the Supreme Court of
Nova Scotia(1), reversing the judgment at the trial

by which the action was dismissed and ordering a

judgment to be entered for the plaintiff (respondent).
The plaintiff, Boehner, brought action for trespass

on his wilderness land by cutting wood thereon. The
defendant claimed that the wood was cut on his own
land. Each party claimed title through allotment on

the foundation of the township and by subsequent
Crown grants.

The trial judge held that the plaintiff's case de-
pended on the properties overlapping and he could
only succeed by establishing priority of title. He held
as to this that the original party from whom the de-
fendant claimed had an allotment possession before
plaintiff s title originated and the allotment was con-
firmed by a township grant in 1784 and 'by a Crown
grant in 1800, the latter reciting his possession for
more than twenty years previous. The Supreme Court
ea banc reversed the judgment at the trial, holding
that on the evidence plaintiff's title was prior and
defendant's grant in 1800 derogated from it.

The Supreme Court of Canada after hearing coun-
sel for each party and reserving judgment allowed the
appeal and restored the judgment of the trial judge
dismissing the action.

Appeal allowed with costs.

Mellish K.C. and Matheson K.O. for the appellant.
Paton K.O. for the respondent:

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 46 N.S. Rep. 231.
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THE CANADIAN NORTHERN ON- 1914
TARIO RAILWAY COMPANY.. APPELLANTS;

*May 26. 27.
*Oct.13.

AND

ERNEST HOLDITCH .............. RESPONDENT.

ON APPEAL FROM AN APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Expiopriation -"iailicay .ct"-M unicipal plan-Sererance of lots-
Injurious affection-IRcference back to arbitrators-R.S.C., 1906,
c. 37.

For the purl.uoes of expropriation under the Dominion "Railway
Act," unless lots laid out on the owner's registered plan are so
united as to form one complete whole, each lot taken by the
railway company is an independent, separate and complete pro-
perty in itself and the owner is not entitled to compensation
for injurious affection to any such lot, of which no part is taken
and which is severed from the land expropriated by a railway or
by land sold to another person. Cooper-Esser v. Local Board for

Acton (14 App. Cas. 153), distinguished. Duff and Anglin JJ.
contra.

The owner of land adjacent to or abutting upon the street over
which a railway passes is entitled, by 1 & 2 Geo. V., ch. 22, sec.
6, to compensation for injury to such land, but the compensa-
tion can only be awarded by the Board of Railway Commis-
sioners and is not a matter for arbitration under the "Railway
Act."

Held, per Duff and Anglin JJ.-The arbitrators appointed to value
land so expropriated are functi officio when their award is de-
livered and an appellate court has no power to remit the matter
to them for further consideration. Cedars Rapids Manutfactur-
ing Co. v. Lacoste ( (1914) A.C. 569), referred to.

APPEAL from a decision of an Appellate Division
of the Supreme Court of Ontario varying an award of

*PRESENT:-Sir Charles Fitzpatrick CJ. and Idington. Duff,
Anglin and Brodeur JJ.
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1914 arbitrators appointed to fix the value of land expro-
CANADIAN priated and remitting the case to them for further
NORTHERN

ONTARIO consideration and assessment on one branch of dam-
RWAY. CO. ages as to which they had held that they had no jurs-
HOLDITCH1. diction.

On and prior to the 13th day of July, 1912, the re-
spondent Ernest Holditch was the owner of a block of
land situate in the Town of Sudbury, in the Province
of Ontario, which block of land had been sub-divided
into different lots laid out upon a registered plan. In
expropriation of their right of way the railway by
their notice expropriated and took absolutely lots ac-
cording to the registered plan numbered as follows
(the numbers follow).

An arbitration was had, pursuant to the provi-
sions of the "Railway Act," before three arbitrators,
Robert Spence Mitchell, appointed by William Ernest
Holditch; David Marr Brodie, appointed by the Cana-
dian Northern Railway Company; aA'd His Honour
John James Kehoe, Judge of the District Court of the
District of Sudbury, the third arbitrator chosen by
Messrs. Brodie and Mitchell. The arbitrators heard a
considerable amount of evidence, examined the pro-
perty and subsequently an award was made by the
majority of the arbitrators, His Honour Judge Kehoe
and Robert Spence Mitchell, which award is exhibit
No. 21 at page 109 of the appeal case. By this award
the majority arbitrators awarded the respondent Wil-
liam Ernest Holditch the sum of $5,315 for the lands
entirely taken by the railway. The majority 'arbitra-
tors found as a fact appearing on the face of the award
that the following additional lands of William Ernest

Holditch, namely, lots (numbers), in the subdivision,
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by reason of being severed from the other lands, and 1914

on account of their being rendered more difficult of CANADIAN
NORTHERN

access by reason of the construction of the railway ONTARIO

and the grade thereof, and their being impaired in RWAY. Co.
V.'

value, were injuriously affected to the extent of HOLDITCH.

$1,800, but they made no award as to this, as they con-
sidered they were not warranted under the "Railway
Act" or by law in making any such award, finding
further that they could not make any award as to
damages claimed by the respondent on account of
lands injuriously affected on account of vibration that
would be caused by trains and by noise and smoke.

Mr. David Marr Brodie, the other arbitrator, filed
a minority award, in which he gives his opinion as to
the value of the lands taken at $3,415, being $1,900
less than that by the majority arbitrators. He
further places the damages to the other lots mentioned
in the majority award at a less sum than the majority
arbitrators, he stating a figure of $3,432 in lieu of the
figure of $4,800 stated by the majority arbitrators, the
difference of $1,368, and concurs in awarding no dam-
ages for smoke, noise or vibration.

The present respondent, William Ernest Holditch,
appealed from the award of the majority arbitrators
on the grounds, amongst others, that compensation
should be allowed for the property of the owner not
taken by the company, but injuriously affected by the
construction of the railway in question, such property
being the remaining lots in the subdivision, and for
damages or compensation for the intercepting and
destroying of the ingress and egress from the re-
mainder of the subdivision; also for damage sustained
by the construction of the roadbed and grade higher

20%
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1914 than the natural level of the property and for the
CANADIAN blocking of the streets; that upon a consideration of

NORTHERN
ONTARIO the physical characteristics of the land and the run-

RWAY. Co. ning of the railway immediately north of a base line
HOLDITCH. of high rock on the property, the access was seriously

interfered with and the value of a number of lots
thereby depreciated.

Upon appeal the Appellate Division, after argu-
ment and upon a consideration of the authorities, were
clearly of the opinion, first, that they would not upon
the evidence disturb the findings -as to the value of
the land taken, and secondly, that as a matter of law
upon the finding of the majority arbitrators the re-
spondent was clearly entitled to $4,800 found by the
majority arbitrators; that for the same reasons, and it
appearing on the face of the award that there was
some damage by smoke, noise and vibration, the re-
spondent was entitled to an allowance of damages
on this heading, and counsel for both the appellant
and the railway company agreed that they would pre-
fer a reference back to the arbitrators upon this head-
ing rather than having the Court deal with it upon
the evidence already in, and the Appellate Division
directed that on this heading there should be a refer-
ence back to the arbitrators to ascertain the amount
of damage to the lots enumerated in paragraph three
of the judgment.

Armour K.O. and G. N. Macdonnell for the ap-
pellants.

MlicKay K.C. for the respondent.

THE CHIEF JUSTICE.-I would allow this appeal
with costs. I agree with Mr. Justice Idington.
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IDINGTON J.--This appeal raises the questions of 1914

whether an owner of land expropriated under and by CANADIAN
NORTHERN

virtue of the "Railway Act" has as an incident to such ONTARIO

expropriation the right to claim damages for injury RWAY. CO.

done to his other lands beyond the bounds of the lot so HOLDITCH.

expropriated by reason either of the railway crossing Idington J.

the street or highway leading to such other lands and
rendering them thereby less easily accessible and
hence less marketable, or of the smoke, noise and
vibration incidental to the use of the railway when
constructed.

The lands expropriated and those other lands al-
leged to be so injuriously affected formed part of the
same subdivision according to a registered plan, or
registered plans which I assume harmonized with
the first plan of subdivision.

It is not made quite clear in the evidence whether
the major part of such subdivisions had been made
by the respondent or his father through whom I infer
he claims.

No importance seems to have been attached at the
trial to any such distinction and possibly in law noth-
ing in question herein can be made to depend on any
distinction such as I suggest.

In considering the opinion judgments delivered by
some of their Lordships in the case of Cowper-Essex
v. Local Board for Acton(1), if this case had to be
governed thereby a good deal might be made to turn
upon such distinction in the origin of the subdivisions
made, though in appearance constituting now one
scheme of subdivision.

In the view I take of this case it is not necessary

(1) 14 App. Cas. 153.
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1914 I should dwell upon such considerations or in detail
CANADIAN upon the facts of the numerous sales of lots in such
NORTHERN
ONTARIO survey which render those lots in question remaining -

RWAY. Co. anything but a connected compact piece of land.
HOLDITCH. They can be joined only by the imagination to those

Idington J. actually taken.
The respondent's contentions herein were dis-

carded, by the arbitrators who made the award, be-
cause in their opinion the "Railway Act" under which
they acted did not authorize them to make any allow-
ance in respect of injurious affection suffered in re-

spect of those other lands.
The appellant expropriated the entire lots touched

by the railway allowance according to the route plan
approved by the Board of Railway Commissioners,
and thus there is no question raised as to the sever-
ance of any such lot injuriously affecting the land of
which part has been taken.

The Cowper-Essex Case (1), referred to and which

is relied upon by respondent, and no doubt that upon

which the judgment appealed from was rested, though

we have no written reasons given therefor, was de-

pendent upon the peculiar facts there in evidence

and the construction of the "Lands Clauses Consoli-

dation Act," 1845, secs. 49 and 63, which are as fol-

lows:-

49. Where such inquiry shall relate to the value of lands to be

purchased, and also the compensation claimed for injury done or to

be done to the lands held therewith, the jury shall deliver their ver-

dict separately for the sum of money to be paid for the purchase of

the lands required for the works" or of any interest therein belonging

to the party with whom the question of disputed compensation shall

have arisen, or which under the provisions herein contained he is

(1) 14 App. Cas. 153.
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enabled to sell or convey, and for the sum of money to be paid by 1914
way of compensation for the damage, if any, to be sustained by the
owner of the lands by reason of the severing of the lands taken from NAOAN
the other lands of such owner, or otherwise injuriously affecting ONTARIO
such lands by the exercise of the powers of this or the special Act or RWAY. CO.
any Act incorporated therewith.

63. In estimating the purchase money or compensation to be paid
by the promotors of the undertaking, in any of the cases aforesaid, Idington J.
regard shall be had by the justices, arbitrators, or surveyors, as the -

case may be, not only to the value of the land to be purchased or
taken by the promotors of the undertaking, but also to the damage, if
any, to be sustained by the owner of the lands taken from the other
lands of such owner, or otherwise injuriously affecting such other
lands by the exercise of the powers of this or the special Act or any
Act incorporated therewith.

I cannot think that section 155 of our "Railway
Act" and the sections therein provided for giving it
effect, especially as interpreted and construed in
many other cases, can be said to have contemplated
any such results as that decision upon said sections.

The said section 155 is as follows:-

155. The company shall, in the exercise of the powers by this
or the special Act granted, do as little damage as possible, and shall
make full compensation, in the manner herein and in the special Act
provided, to all persons interested, for all damage by them sustained
by reason of the exercise of such powers.

Let any one carefully read and compare the lan-
guage of this section and the said two sections and
then observe and consider the reasoning of the judg-
ments in that case, and if that does not lead to the
conviction that the decision should not govern this
case, I fear I cannot hope to convince.

The section 155 of our "Railway Act" was taken
I rather think from section 16 of the "English Rail-
way Clauses Consolidation Act," though the word
"compensation" is used where the word "satisfaction"
was placed in section 16.
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1914 Then the case of Hammersmith Railway Co. v.
CANADIAN Brand(1), decided that said section 16 of the English

NORTHERN
ONTARIO Act would not give relief to any one whose lands or

RWAY. CO. part thereof had not been taken.
HOLDITCH. When the matter is thus reduced by judicial con-
Idington J. struction, from which Lord Cairns dissented, to a

question of the taking of such lands then we must
read the section accordingly and turn to the specific
provisions of sections 192, 193, and 194 of the "Rail-
way Act" upon which the jurisdiction of the arbitra-
tors rests.

The second of these sections, 193, is as follows:-

193. The notice served upon the party shall contain,-
(a) a description of the lands to be taken, or of the powers in-

tended to be exercised with regard to any lands therein described;
and,

(b) a declaration of readiness to pay a certain sum or rent, as the
case may be, as compensation for such lands or for such damages.

Read this as if both lands and power were com-
bined though apparently disjoined, and whence can
we draw the power of the arbitrators to assess and
award damages in respect of other lands ? Each lot
taken by appellant is an independent, separate and
complete property in itself. It is easily conceivable
that a number of such properties might be so united to-
gether as to render them one compact whole, but that
is not what in fact exists here.

In the Act upon which the Cowper-Essex Case (2)
turned, it will be observed that the injuries to "lands
held therewith" and "other lands" than taken and
the "severing" of those from lands taken, are expressly
provided for as subjects of compensation.

(2) 14 App. Cas. 153.
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I may repeat what I have said in the case of same 1914

appellant v. Billings, heard this term, that if the views CANADIAN
NORTHERN

probably held by Lord Cairns when forming part of ONTARIO

the court which decided the Hammersmith Case (1), RwAY. Co.

and expressly so by Lord W1Yetbury in Ricket v. HOLDITCH.

Aletropolitai& Railway Co. (2), relative to the meaning Idington J.
of section 16, had prevailed, then the language of sec-
tion 155 might have been held as wide enough to cover
what is claimed herein.

Hammersmith Railway Co. v. Brand(1) is deci-
sive of any claim founded upon the crossing of streets
per se being a ground of claim under our "Railway
Act."

Indeed, it so restricts the operation of that Act
that the only sensible meaning to be given it must re-
late, so far as injurious affection of any kind is con-
cerned, to those lands physically connected with the
part taken and not even then as in cases of subdivision
for general sale to the public where the owner is
thereby treating each parcel as a special lot.

With the claim, for injuries to other lands than
those taken or directly interfered with, thus failing, as
I hold it must, falls also the claim relative to what
might arise herein from smoke, noise or vibration,
even if such claims founded on the use of the works
can ever found a claim for compensation.

And with these claims failing there is no need to
consider the question of the power to refer back to
arbitrators.

And the right given by recent legislation amending
the "Railway Act" so as to modify the injustice often
done heretofore to owners of properties abutting upon

(2) L.R. 2 H.L. 175.
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1914 streets over which railways ran without touching such
CANADIAN lands must be pursued before the tribunal empowered
NORTHERN

ONTAmO by such remedial legislation to deal therewith.
RWAY. CO. This appeal should be allowed with costs.

V.
HOLDITCH.

Duff J. DUFF J. (disseating).-I concur with Mr. Justice
Anglin.

ANGLIN J. (dissenting).-Two questions are pre-
sented on this appeal: the first, whether some 49 build-
ing lots owned by the respondent were so "held with"
certain other lots in the same building subdivision
which have been taken from him by the appellant rail-
way company as to entitle him to compensation in re-
spect of them as lands which, though not physically
injured, will be injuriously affected by the construe-
tion of the proposed railway and its future operation;
the second, whether it is within the power of a court
hearing an appeal from arbitrators under section 209
of the Dominion "Railway Act" to refer the whole sub-
ject of the arbitration, or any part. of it back to the
arbitrators for further consideration.

*The respondent and his predecessor in title had
laid out the property in question. as a building sub-
division some years before the advent of the railway.
It contained upwards of 500 lots fronting on thirteen
streets. The plan had been registered and more than
200 lots had been sold to purchasers, some of them
fronting on each of the streets laid down on the plan.

The railway took the whole of every lot which its pro-
jected right of way touched and against the award in

respect of lots so taken no appeal has been launched.

The concluding paragraphs of the award of the ma-

jority of the arbitrators are as follows:-
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And further, we find that as to the following lands, on account of 1914
their being severed from the other lands of the said William Ernest I
Holditch in the said subdivision, and on account of their being ren- NoCAN N

dered mnore difficult of access by reason of the construction of the ONTARIO
railway, and the grade thereof, and their being impaired in value as RWAY. Co.
appears by the evidence of witnesses for both parties, the said wit- V.
nesses agreeing upon the proportions in which the said lands herein- HoLDITCH.

after mentioned were so lessened in value, though differing in the Anglin J.
values given by them in evidence, the said lands being as follows:-

Lots 96, 97. 100, 102, 103, 109, 111, 115, 117, 119, 122, 124, 125,
127, 129, 131, 132, 184, 185, 186, 187, 353, 355, 356. 379, 378, 370. 372,
373, 507, 510, 516, 517, 519, 526, 527, 528, 529, 530, 531, 532, 533,
534, 535, 193, 194, 196, 197, and 198, are injuriously affected to the
extent of four thousand eight hundred dollars ($4,800), but we make
no award as to the same, as we consider that we are not warranted
under the "Railway Act" or by law to make any such award.

And further, we find that we cannot and we make no award as to
damages claimed by the said William Ernest Holditch on account of
lands injuriously affected on account of vibration that would be
caused by trains and by noise and smoke.

The Appellate Division held the plaintiff entitled
to the $4,800 damages assessed by the arbitrators in
respect of the 49 enumerated lots. The court, being
also of the opinion that the claimant is entitled to
damages in respect of other lots, inserted the follow-
ing paragraph in their order:-

3. And this court doth further order that it be referred back to
the arbitrators, John James Kehoe, Robert Spence Mitchell, and David
31arr Brodie to ascertain and state the amount of damage sustained
by the said Ernest Holditch on account of the lands situate on the
north and south sides of Hickory Street and the north side of Poplar
Street, consisting of lots numbers 145, 144, 140, 139, 136, 364, 362,
380, 381, and 384, on the north side of Hickory Street, and lots num-
bers 148, 149, 151, 152, 154, 155, 333, 336, 337, 334, 340, 395, 396,
397, 385, and 386 on the south side of Hickory Street and lots num-
bers 163, 162, 160, 158, 157, 331. 330, 347, 348, 343, 341, 392, 391,
and 390 on the north side of Poplar Street, according to plan of sub-
division of lots of the said Ernest Holditch, filed as an exhibit upon
the said arbitration, by reason of the construction of the railway of
the Canadian Northern Railway Company, this court declaring that
the said Ernest Holditch is entitled to recover all damages sustained
by him to the said property by reason of the. construction of the
said railway.
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1-- The case was disposed of in the Appellate Division
CANADIAN at the conclusion of the hearing and we- are without
NORTHEBN

ONTARIO the advantage of having before us the reasons on
RWA CO. which the court proceeded.
IIOLDITCH. Dealing with the first branch of the appeal, the
Anglin J. appellant insists that by the sale of lots fronting upon

each of the streets of the registered plan that plan
has become binding on the claimant in its entirety;
that the streets have become fixed and are not subject
to deviation and may not be closed without the con-
sent of the purchasers of such lots; that the claimants'
lots have been so separated one from another that
there cannot be in respect of them a claim for sever-
ance because some of them have been taken from him;
and that the only interference with access to the lots
which he retains is what will be due to the construc-
tion of the railway across the streets, which does not
afford a ground for compensation under the statute.
As a matter of fact only one of the 49 lots in respect
of which damages have been awarded is contiguous to
an expropriated lot. Lot 519 lies next to lot 520.
Each of the remaining 48 lots is separated from the
expropriated lots either by a street or by an inter-
vening lot sold by the claimant.

This branch of the case must, however, in my opin-
ion, be dealt with on the rule formulated by the House
of Lords in Cowper-Essex v. Local Board for Acton
(1). As stated in the head-note that rule is as fol-
lows:-

The lands taken and the lands injuriously affected being held by
the same owner so that the unity of ownership conduced to the ad-
vantage of the property as one holding, the lands injuriously

(1) 14 App. Cas. 153.
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affected were "held with" the lands taken within the .meaning of 1914
section 49 of the "Lands Clauses Consolidation Act, 1845."

CANADIAN

The following passages occur in the judgments: NORTHEBN
ONTARIO

Halsbury, L.C., says at p. 163:- RwAY. Co.
V.,

It is in each case a question of fact dependent upon its own HoLDITCH.
circumstances whether what I have called the unity of the estate is
interfered with. Anglin J.

Lord Watson at p. 167:-
Where several pieces of land owned by the same person are so

near to each other and so situated that the possession and control
of each gives an enhanced value to all of them, they are lands held
together within the meaning of the Act; so that if one piece is com-
pulsorily taken and converted to uses which depreciate the value of
the rest the owner has a right to compensation (for the depreciation).

Lord Bramwell, p. 168:-
The lands have one owner. I cannot think it matters that they

are separated by a railway; I suppose it would hardly be said that
one part of a park separated from another part by a railway was
not land held with that other part. Here the lands are close; what is
done on one part must or might affect what would be done on the
other. For example, what I mean is this: Houses of a particular
class or character built on one part would influence the class or
character of what would or might be built on the other. The class of
occupants of one part would in like way influence the character of
that on the other. On these considerations I am of opinion that the
land in respect of which the claim is made here was land held with
the piece taken.

Lord Macnaghten at p. 175:-
Lands in respect of which a claim for compensation may arise

are referred to in the Act, in contradistinction to the lands taken or
purchased from the owner thereof, as lands "held therewith" or as
"the other lands" of such owner. The Act says nothing about their
being held along with the lands taken or purchased for one and the
same purpose, nor does it require that they should be in contact with
those lands. Apparently it is enough if both parcels of land are
held by one and the same owner, and if the unity of ownership con-
duces to the advantage or protection of the property as one holding.

Lord Fitzgerald concurred in these views.
I have no doubt that the possession and control of



SUPREME COURT OF CANADA. [VOL. L.

1914 the lots which have been expropriated gave an en-
CANADIAN hanced value to the claimant's other lots in the build-
NORTHTERN

ONTARIO ing subdivision. The taking of the expropriated lots
RWAY. CO. and putting them to the use proposed will depreciate

V.

HIOLDITCHI. the value of the rest. Inasmuch as it gave him power

Anglin J. to control the use to be made of his expropriated lots
the claimants' ownership of them

conduced to the advantage or protection of the property as one
holding.

Had he retained the ownership of the lots taken, it
would have enabled him to prevent such a use being
made of them as would tend to depreciate the. value
of his remaining property.

The finding of the arbitrators that the 49 lots
would in fact be "injuriously affected" and the quan-
tum of thbir assessment are unchallenged. Upon this
branch the appeal, in my opinion, fails.

On the other question I am, with great respect, of
the opinion that the Appellate Division had no juris-
diction to make the order for a reference back. Mere-
dith, J., so held in Re MacAlpine and Lake Erie and
Detroit River Railway Co. (1), and his decision was
approved by the Court of Appeal in Re Davies and
James Bay Railway Co.(2), at page 568. It is true
that in the recent case of Cedars Rapids Manufactur-
ing and Power Co. v. Lacoste(3), the Judicial Commit-
tee ordered a reference back as to part of the subject
of an arbitration to which the provisions of the Do-
minion,"Railway Act" applied. But, so far as can be
ascertained from the report of that case, the question
of jurisdiction does not appear to have been raised

(1) 3 Ont. L.R. 230. (2) 28 Ont. L.R. 544.
(3) [1914] A.C. 569.
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before their Lordships and their attention was not 1914

directed to the grounds on which the Ontario deci- CANADIAN
NORTHERNsions above referred to are based or to the difficulties ONTARIO

presented by the provisions of the statute to which RWAY. Co.

they call attention. Apparently in the present case HOLDITCH.

the decision of the Ontario Court of Appeal in Re Anglin J.

Davies and the James Bay Railway Co.(1) was not
brought to the attention of the Appellate Division.

Although counsel for the respondent asserts in his
factum that when before the Appellate Division coun-
sel for both parties agreed that a reference back in
respect of the lots mentioned in the third paragraph
of the order of that court would be more desirable
than to have the court deal with the matter-on the
evidence, this is denied on behalf of the appellants.
At all events nothing appears to have occurred which
would be tantamount to a new submission, as an
agreement of counsel was deemed to be in Demorest
v. Grand Junction Railway Co. (2). With respect, I
am of the opinion that the part of the judgment in
appeal which directs a reference back cannot be sup-
ported.

On the evidence, giving due weight to the views of
the Appellate Division, so far as they can be gathered
from an order smh as they have made, I find no suffi-
cient reason for interfering with the unanimous con-
clusion of the arbitrators that the lots owned by the
claiiniat other than those enumerated in the award of
the majority would not be injuriously affected by the
construction and operation of the railway.

But the arbitrators have expressly excluded from
their award any allowance for damage which would

(1) 28 Ont. L.R. 544.
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1914 be caused by vibration of trains and by noise and
CANADIAN smoke. The $4,800 assessed by them as damages were
NORTHERN

ONTARIO confined to injury to the lands from other causes. I
RwAY. Co. agree with the declaration in the order of the Appel-

V.
HOLDITCH. late Division that the claimant

Anglin J. is entitled to recover all damages sustained by him to the said pro-

lperty by reason of the construction of the said railway,

which, I assume, was intended to include damages to
arise from the operation of the railway as well.

So far as the lands of the claimant were "held
with" the lands expropriated he is entitled to damages
arising from "operation" as well as from "construc-
tion." These would include damages for injury caused
by vibration, noise and smoke which the arbitrators
excluded. For further depreciation in the value of the
lots enumerated in the arbitrators' report due to
smoke, noise and vibration, a further sum should
therefore be awarded. It is, however, untecessary to
determine the amount of this allowance, since the ma-
jority of the court is of the opinion that none should
be made.

BRODEUR J.-This is a question of compensation
under the "Railway Act."

The respondent has divided a piece of land a few
years ago in town lots at Sudbury. The line of rail-

way of the company appellant is passing through that
piece of land and has taken over for its right of way
some of those lots. Some others have not been touched

at all, though they may have been injuriously affected.
There is no dispute as to the value of the land

which has been taken by the company; but we have to
decide whether the Appellate Division of the Supreme
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Court of Ontario was right in awarding damages for 1914

the lots which were not touched or severed by the CANADIAN
NORTHERNrailway. ONTARIO

It is a jurisprudence very well established that in RwAy. Co.

order to be entitled to compensation the claimant must HOLDITCH.

shew that some of the land injured has been taken. Brodeur J.
In re Devlin and Hamilton and Lake Erie Railway
Co.(1).

. If the property on which the railway passes has
not been divided in town lots, the respondent could be
entitled to damages because then his land would have
been severed.

But as it is divided in town lots, as the severance
has taken place through the action of the respondent
himself, those lots cannot be treated any more as one
parcel of land; but they must be considered as separ-
ate and independent lots and it is only in case where
part of one of those lots has been taken that the bal-
ance of the lot could give rise to a claim for compen-
sation.

Hamnmersnmith Railicay Co. v. Brand(2).
Now the respondent claims that he is deprived of

the easy access he had to the street and that upon that
ground he should be compensated.

The crossing or blocking of a street is not a
ground, on the part of abutting owners, for claiming
damages. That question came up in the case of Grand
Trunk Pacific Railway Co. v. Fort William (3), and
it was held that a provision for compensation to those
owners embodied in the Board of Railway Commis-
sioners' order was illegal and should be set aside.

(1) 40 U.C.Q.B. 160. (2) L.R. 4 H.L. 171.
(3) [1912] A.C. 224.
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1914 As a result of the judgment in the Fort William
CANADIAN Case (1), the "Railway Act" was amended so as to
NORTHERN

ONTARIO enable the adjacent abutting land-owners to receive
RWAY. Co. compensation when the railway passes along or across

V.
IIOLDITCH. a street. This amendment is section 6, 1 & 2 George

Brodeur J. V., ch. 22, which reads as follows:-

Subject to the company making such compensation to adjacent or
abutting landowners as the Board deems proper, the railway of the
company may be carried upon, along or across an existing bighday
upon leave therefor having been first- obtained from the Board.

Supposing that in this case the respondent would
be entitled to compensation as to the use of the street
in question, it would be for the Board to determine
and that question of compensation then was not with-
in the powers of the arbitrators.

The judgment of the Appellate Division of the
Supreme Court of Ontario awarding damages for
those lots which had not been taken, but which were
injuriously affected and ordering a reference as to
some of the lots about which the arbitrators did not
grant any damages is not well founded.

The appeal then should be allowed with costs of
this court and of the court below and the award of the
majority of the arbitrators should be confirmed.

Appeal allowed with costs.

Solicitors for the appellants: Armour d Mickle.

Solicitor for the respondent: Joseph Fowler.

(1) [1912] A.C. 224.
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A. C. NORFOLK SUING ON BEHALF OF 1914

HIMSELF AND ALL OTHER RATEPAY- *June 4.
APPELLANT;* *Oct. 13.

ERS OF THE TOWN OF BRAMPTON A

(PLAINTIFF)......................

AND

J. G. ROBERTS AND OTHERS (DE-
FENDANTS) ..... ..................

ON APPEAL FROM AN APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Municipal corporation-Undertaking with ratepayer-Non-collection
of taxes-Discretion.

Held, per Idington and Anglin JJ.-Where there is no statutory pro-
hibition thereof it is not illegal for a municipality, in the bond
fide exercise of its discretion, and to carry out an undertaking
with a ratepayer, to refrain from collecting the taxes levied on
the latter's property over and above a fixed annual sum stipu-
lated for.

Held, per Duff and Brodeur JJ.-A ratepayer has no status in curid
to compel the corporation to collect the balance of taxes so
allowed to remain unpaid each year.

Judgment of the Appellate Division (28 Ont. L.R. 593) affirmed.

APPEAL from a decision of an Appellate Division of
the Supreme Court of Ontario(1), reversing the judg-
ment for the plaintiff at the trial and dismissing his
action.

The action was brought by the appellant on behalf
of all ratepayers of the Town of Brampton to compel

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur J.1.

( 1 28 Cnt. LH. 593.
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1914 the municipality to collect arrears of taxes from the
NORFOLK Dale estate, florists in said town. The facts are stated

ROERTs. by Mr. Justice Latchford in giving judgment at the

- trial as follows:-

The plaintiff adopted the suggestion of the Divi-
sional Court, on appeal from the judgment of Suther-
land J., and elected to add, and did add, the Municipal
Corporation of the Town of Brampton as defendants.
The case thereupon came before me for trial upon the
issue whether the municipality rightly or wrongly ab-
stained from collecting certain arrears of water rates
which the plaintiff contends it was their duty to have
collected from the defendants, the executors of the
Dale estate, during the period between 1903 and 1910,
when the water system of the town passed into the
control of commissioners elected under the "Municipal
Water Works Act."

On May 30th, 1901, the executor of the Dale estate,
as a result of a conference with a committee of the
municipal council, made a proposition in writing offer-
ing fifty dollars per year for water service instead of
the thirty-two dollars then paid, if the town corpora-
tion would at their own expense place a four-inch
main and hydrant in Vodden Street, and would agree
that the rate of fifty dollars would not be exceeded in
the future, even should the premises be extended.

An alternative proposition was also submitted, as
follows:

"On the understanding that the present rate of $32
be increased to $40 per year, and will not be increased
now nor in the future, we will do the excavating and
filling in and furnish the necessary four-inch iron
pipe; you to make the connection, lay the pipe, fur-
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nish the hydrant and all else necessary excepting the 1

pipe." NORFOLK

The Water, Fire and Light Committee of the cor- 1?OBERTS.

poration considered the letter, and on June 3rd, re-
ported to the council in favour of the adoption of the
second proposition, excepting the clause "nor in the
future"; and on the same day the council adopted the
report as amended.

The municipality thus agreed that in considera-
tion of the carrying out by the estate of the proposed
work, the rates be not now increased above forty
dollars a year.

It is not suggested that this was not a proper con-
tract on the part of the town under the law as it stood
at the time.

The Dale estate expended nearly one thousand
dollars in putting in the main on Vodden Street and
other mains, some or all of which were afterwards
tapped by the corporation to supply water to house-
holders. The estate also paid the forty dollars a year
to the town.

By-law No. 272 came into effect on September
30th, 1903, and imposed a heavy burden upon green-
houses. The fame which Mr. Dale had won for the
roses and other commercial flowers produced at
Brampton continued to increase after his death under
the capable management of the business by his execu-
tor, Mr. T. W. Duggan, and it became necessary
greatly to extend the area under glass. When Mr.
Duggan learned that the town had in contemplation
the imposition of the rates subsequently fixed by By-
law No. 272, $11.12 for the first thousand feet of glass
and $1.25 for each additional thousand feet-he wrote
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1914 reviewing the arrangement of 1901, pointing out the
NORFOLK importance, growth and advantages of the industry,

RoEIRTs. and asking for a fixed rate. He suggested at the same
time that if any legal difficulties prevented such an
arrangement the matter should be submitted to the
ratepayers.

A legal difficulty had arisen owing to the defini-
tion of the word "bonus" by the "Consolidated Muni-
cipal Act of 1903," which came into force on the 27th
of June. The supplying of water at rates less than
those charged to other persons in the municipality

was declared to be included in the word "bonus," sec-
tion 591 (a), sub-section (e); and the granting of a
bonus was prohibited unless the assent of the electors
should be obtained. Section 591, sub-section (12a).

There were other greenhouses in Brampton be-
si(les those of the Dale estate; and all became subject

to the rate imposed by the by-law of the 30th Septem-

ber. By a resolution of the municipal council passed
on December 21st, 1903, the collector of water rates

was instructed "not to collect from the Dale estate in

excess of fifty dollars for the past quarter (except

such sums as may be charged for private dwellings)

and that the balance of the charge for the current

quarter, and future charges, be deferred so as to con-

form to the by-law passed by this council."

The charge on the greenhouses of the Dale estate,
at the rates imposed by the by-law for the quarter re-

ferred to, was $111.22, based on an area of 348,000

feet.

How the matter stood in the following year is well

stated in a letter which Mr. Duggan addressed to the

council on November 7th, 1904.
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"You will remember," he says, "that the matter 1

of our water rate was up last year. Up to that time NORFOLK

we had been paying forty dollars per annum in terms ROBnRTS.

of a verbal agreement made with the council when our -

large extensions were being entered into. After the
new by-law of last year our premises were rated at a
very much higher figure. The matter was subse-

quently inquired into by the council, and a recommen-
dation was made by the committee of an increase from
forty dollars to two hundred dollars per annum, net,
in addition to the rating for the house. I consented to
this compromise; but owing to some technicalities
which were in the way, the council were unable to
make the arrangement for more than the balance of
the year ending December, 1903. It was intended,
however, that no more than that rate should be
charged us, but I do not think that the necessary
means have been taken to put it in proper shape. Up
to the last quarter of this year we were asked to pay
only the fifty dollars per quarter, as arranged for;
but for the last quarter we have had a much larger
bill rendered us, with an item for alleged arrears,
which, of course, practically do not exist, but we pre-
sume that they appear because of the matter not hav-
ing been properly disposed of."

The letter closed with a request for an interview.
Nothing definite appears to have resulted from the
interview, if indeed it was had. But it is clear that
no effort was for some years made to collect more
than the fifty dollars a quarter, or to dispose of the
arrears that had been accumulating upon the collec-
tor's roll.

On April 3rd, 1906, the council adopted a report
of the Water, Fire and Light Committee instructing
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1914 the collector "not to collect any arrears over fifty dol-
NOBFOLK lars per quarter from the Dale estate for water used in

ROBERTS. their greenhouses"; and instructing the clerk "not to
- place any amount on the rate book in excess of fifty

dollars per quarter."
Between 1903 and 1906 additional greenhouses

had been erected, but no change in the area of glass
was recorded in the collector's books.

At a meeting of the council held on April 2nd,
1906, a report of the Water, Fire and Light Commit-
tee was adopted, recommending that the collector be
instructed not to collect any arrears over fifty dollars
a quarter from the Dale estate for water used in the
greenhouses, and that the clerk be instructed not to
place any amount on the rate book in excess of $50 a
quarter. Thereafter, up to the end of 1909, a charge
of but fifty dollars per quarter was entered and col-
lected. The area of the glass assessable was continued
upon the roll at 348,000 feet, though in fact new green-
houses had been added every year.

On these facts His Lordship held that the muni-
cipality was entitled to collect from the Dale estate
all the taxes assessable in the past exceeding the
amounts paid each year and ordered judgment to be
entered accordingly. His judgment was reversed by
the Appellate Division and the appellant's action dis-
missed.

W. N. Tilley for the appellant. The municipal

council is trustee for the town and subject to the jur-
isdiction of the court. Paterson v. Bowes (1); City
of Toronto v. Bowes (2).

(2) 4 Gr. 489; 6 Gr. 1; 11 Moo. P.C. 463.
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The water rates imposed on the consumers must 1914

be uniform. Attorney-General for Canada v. City of NORFOLK

Toronto(1) ; City of Hamilton v. Hamilton Brewing ROBERTS.
Association (2), and a discriminatory by-law passed
by the council would be quashed. In re Bate and City
of Ottawa(3) ; In re Morton and City of St. Thomas
(4) ; In re Campbell and Village of Lanark (5).

Arnour K.C. for the respondents. The action of
the appellant is not maintainable. Sharp v. San Paullo
Railway Co. (6) ; Sldttery v. Naylor (7) ; Parsons v.
City of London(8).

In the circumstances the measure of relief could
be only a declaration for the future. See Pringle v.
City of Stratford (9).

THE CHIEF JUSTICE.-I agree with Mr. Justice
Idington.

IDINGTON J.-The appellant suing on behalf of
himself and all other ratepayers of the Town of Bramp-
ton obtained as result of the trial a declaratory judg-
ment that two of the respondents, executors of the
Dale estate, were and are indebted to the corporation
of the Town of Brampton, another respondent, in the
sum of .$1,591.72 for water rates which the town cor-
poration was entitled to collect but wrongfully ab-
stained from collecting. This judgment has been re-
versed by the Court of Appeal and hence this appeal.

(1) 23 Can. S.C.R. 514. (5) 20 Ont. App. R. 372.
(2) 38 Can. S.C.R. 239. (6) 8 Ch. App. 597.
(3) 23 U.C.C.P. 32. (7) 13 App. Cas. 446.
(4) 6 Ont. App. R. 323. (8) 25 Ont. L.R. 172.

(9) 20 Ont. L.R. 246, at p. 260.
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1914 The executors of the Dale estate had applied in
-NoRPoLm 1901 to the council of said town, possessed of a water-

RoBEnTs. works system, to extend its mains so as to give the

Iding-ton J property of the estate a more efficient service. The
-- council could not see its way to so extending its mains

at the expense of the municipality and accepted the
following alternative proposition

On the understanding that the present rate of $32 be increased to
$40 per year, and will not be increased now nor in the future, we
will do the excavating and filling in and furnish the necessary four-
inch iron pipe; you to make the connection, lay the pipe, furnish the
hydrant and all else necessary excepting the pipe.

after striking out the words "nor in the future" there-
in.

The executors of the estate acting upon the faith
of this, expended at least a thousand dollars in exten-
sion of said mains upon the street of the town referred
to in the proposition, and the town council, I infer,
collected the rate so fixed therein, for a year or more.

But in September, 1903, a by-law was passed by
,the council fixing a general rate which if considered
operative as against the Dale estate would have
wrought a gross injustice.

The legislation of that year had prohibited exemp-
tion or commutation of water rates by way of bonus.
And the parties concerned seemed to imagine there
was no other way out of the difficulty than to agree to
collect a rate of fifty dollars a quarter and leave the
balance uncollected.

Why this sort of method was resorted to would

puzzle any one inexperienced in the ways of municipal
management. On the whole it is well done, but on too
many occasions lapses not unlike this will happen.

The main on Vodden Street on which the estate
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had expended the thousand dollars, had no doubt be- 1914

come the property of the town and there was nothing NORFOLK
V.

in the amendment to the law restricting bonus con- ROBERTS.

cessions, which prevented the council from doing jus- Idingtn J.
tice by compensating the estate for this expenditure -

by way of an allowance in its rates.
Of course it could not have gone beyond that dis-

charge of what was a plain obvious duty of common
honesty in the premises; and under pretext thereof
fix a permanent rate.

The striking out of the words "nor in the future"
in the original proposition raised no barrier to this
being done, but only left the matter in a loose, un-
businesslike condition to be dealt with by future
councils of the town.

The situation thus created has continued for
years, but nothing so far as I can see has intervened
to prevent the council from doing in substance that
which that body could have done and, if I may be per-
mitted to say so, ought to have done in the first place.

I cannot think that the law ever contemplated
that the council of a municipality is bound to take a
dishonest advantage of any one in its dealings.

And such certainly would be the effect of its en-
forcing the judgment pronounced at the trial.

The rates uncollected would not, so far as I can
see, if interest is to be allowed on the original expendi-
ture by the estate, exceed the money so expended.

At all events a compromise of that kind is clearly
within the honest judgment that the council might
properly exercise without exceeding its powers.

If the matter had been in substance a resort to a
dishonest subterfuge to defeat the provisions of the
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1914 law relative to giving of a bonus, then I assume the
NORFOLK courts would be bound in a properly constituted suit
ROBERTS. to enforce the law.

Idi J. This case does not give occasion for a consideration
of the delimitation of the powers of the court in this
regard at the suit of a ratepayer.

However, I am disposed to think that if the rate-
payers were more alert in asserting their undoubted
rights and invoking the aid of the court to keep coun-
cils within the path of law and duty, we would perhaps
have better municipal government.

It seems to me that the proceedings of the succes-
sive councils of Brampton acting in this matter have
conducted their business in such an irregular manner
as to invite litigation, and if it were not that the
settled jurisprudence of this court forbids interfer-
ence in mere matters of costs, I should have felt dis-
posed to modify -in that regard the judgment appealed
from.

The appeal must be dismissed with costs.

DUFF J.-I concur in the view of the Court of Ap-
peal that the appellant had no status to maintain the

action. I think the appeal should be dismissed with

costs.

ANGLIN J.-If the plaintiff had succeeded in estab-

lishing that what the municipal council did was with-

in the "bonus" prohibitions of the "Municipal Act"

and therefore an illegal disposition or abandonment

of the property of the municipality, as a ratepayer he

might have successfully maintained his action. But

it is reasonably clear that nothing of that kind has
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been attempted. The council of the defendant cor- 1914

poration merely recognized a moral, if not a legal, NORFOLK

obligation incurred towards its co-defendants by its ROBERTS.

predecessors, and, in consideration of those co-defend- Anglin J.

ants having given to the municipality what it deemed -

substantially of equivalent value, determined, acting
within its discretion, to adhere to an understanding
with them for a commutation of water rates somewhat
indefinite, but deemed by it sufficient to impose an
obligation. Over the exercise of such discretion by a
municipal corporation the courts do not assert control
or right of supervision.

Neither in the general "Municipal Act" nor in the
special Act (41 Vict. ch. 26 (Ont.)) do I find anything
which renders the action of the municipal corporation
illegal or ultra vires.

The Statute of Limitations probably also affords a
defence to so much of the plaintiff's claim as repre-
sents arrears due more than six years prior to the
addition of the municipal corporation as a party after
the judgment of the Divisional Court rendered in
November, 1911.

As to the alleged arrears of $190.20 for the year
1909, it would appear from the account rendered by
the municipal corporation to the Dale estate (exhibit
15), that on the 30th of October, 1909, $53.34 was ac-
cepted as payment in full of water rates for that year
presumably in pursuance of the understanding above
referred to, and that there were no such arrears.

I would dismiss the appeal with costs.

BRODEUR J.-It is one of those actions which could
be instituted by the corporation and the corporation
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1914 alone, and if it is found that the council does not pro-

NOBFOLK perly exercise its functions and fulfil its duties, it is

ROBERTS. for the ratepayers to make a change and put in

Brodeur J persons who will fulfil their duties according to what
- the majority of the ratepayers think best.

The judgment of the court below should be con-

firmed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: B. F. Justin.

Solicitor for the respondents: T. J. Blain.
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FRANCIS HYDE (PLAINTIFF) ........ APPELLANT; 1914

AND *May 15, IS.
GEORGE M. WEBSTER (DEFEND- *)ct. 13.

)RESPONDENT.
ANT) . ..........................

AND

LA COMMUNAUTR DES S(EURS
DE LA CHARITR DE LTHOPI- 2MIS-EN-CAUSE.
TAL GRNRRAL ............... 

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Partnership-Lease-Scope of authority-Resiliation-Form of action
-Appropriate relief-Pleading-Practice.

A partnership, consisting of H. and W., which was to expire by efflux-
ion of time on 31st December, 1912, held a lease of warehouse
property in Montreal, of which the term expired on the 30th
April, 1913. During the absence of I., in September, 1912, and
without authority from him to do so, W. obtained a renewal of
the lease for three years, from the lst of May then following,
which was repudiated by H. on his return to Montreal. In
action by H. to have the renewal lease declared null and void:-

Held, (the Chief Justice and Brodeur J. dissenting), that the plain-
tiff had a sufficient interest to enable him to maintain the
action and obtain a declaration that the lease was not binding
upon the partnership or upon himself as a member of the firm.

Per Fitzpatrick C.J. dissenting.-In the Province of Quebec distinct
and consistent pleading is essential and, as the plaintiff did not
bring his action to obtain relief from his obligation under the
renewal lease, but merely to have that lease declared null and

void, he could not, in the action as brought, have a declaration
that the lease was not binding upon him. Forbes v. Atkinson
( 'ke K.B. 40) referred to.

Per Brodeur J. dissenting.-As the partnership was benefited by the
renewal of the lease it should be declared valid and bindina on
all the partners.

Judgment appealed against (Q.R. 23 K.B. 1) reversed.

*PRESENT: Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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1" APPEAL from the judgment of the Court of King's
HYDE Bench, appeal side(1), affirming the judgment of La-

WEBSTER. fontaine J., in the Superior Court, District of Mon-
treal, by which the plaintiff's action was dismissed

with costs.
The action was brought by the appellant, in the

circumstances mentioned in the head-note, against the
respondent to have the renewal lease declared null and
void and set aside on the ground that it had been ob-
tained clandestinely and without authority, and the
mis-en-cause was impleaded for the purpose of hearing
judgment rendered to that effect. At the trial, in the
Superior Court, District of Montreal, Mr. Justice La-

fontaine dismissed the action, on the following
grounds:

"That, as the partnership between plaintiff and
defendant, according to their agreement, was to expire
on the 31st of December, 1912, and as the lease of the
premises occupied by the firm was to expire on the 1st
of May, 1913, only so that a sufficient time was left to

the partnership after its expiration, up to the expira-

tion of said lease, for the liquidation of the affairs of

the partnership, without the necessity of a renewal of

said lease the defendant had no authority in the ab-
sence of his partner, and without having consulted

him, to enter into negotiations, with the landlord, in

the month of Septembei, and conclude with him a

renewal of the lease of the premises occupied by the

firm, on behalf of the firm for a period of three years

beginning on the 1st of May, 1913, viz.: four months

after the dissolution of the partnership;

"That the lease made by the defendant, although

(1) Q.R. 23 K.B. 1.
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in the name and on behalf of the firm, but without 1914

authority from plaintiff, could not and does not bind HYDE

the partnership, unless plaintiff chooses to ratify the wEBSTER.
act of his partner and approves of it, and that the
plaintiff, on the contrary, having repudiated the con-
duct of his partner, said lease quoad plaintiff, is res
inter alios acta, and consequently does not effect him
(arts. 1855 and 1727 C.C.);

"That plaintiff not being bound by said lease, the
question of its existence and its validity cannot be
raised by him, but can arise only between the parties
to the deed, viz., the defendant and the mis-en-cause,
that plaintiff has no interest to interfere with the
agreement between them and ask that a lease which
does not concern or effect him, be set aside, especially,
when the landlord does not try to enforce said lease
against plaintiff, and when defendant is ready to as-
sume alone all its responsibility and to guarantee the
plaintiff against any liability;

"That although it appears by the evidence that
plaintiff, prior to defendant, having, entered into a
conversation with the mis-en-cause's agent to have a
lease of the premises occupied by the firm in his own
name, and for himself alone, that all that defendant
could obtain was a lease on behalf of the firm only
while lease would have been granted to plaintiff for
himself alone, that if the present lease was not block-
ing the way, plaintiff could still obtain from the mis-
en-cause a lease in his own name, as shewn by the cor-
respondence filed in the record, that such a lease
would confer on plaintiff a material benefit of a great
commercial value, in permitting plaintiff to carry on
after the dissolution of the partnership, in the pre-

22
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1914 laises occupied by the firm, the same business that was
HYDE done by the firm, this advantage plaintiff could have

WEBSTER. obtained and can still obtain, does not contsitute an
interest in the lease, in the sense of the law, giving

plaintiff the right to complain of it and that it be set
aside;

"That no person can bring a suit at law, unless he
has an interest therein (art. 77 C. Pr. C.)

"That during the existence of the partnership it
was not allowed for any of the partners to secure for
himself a reiewal of a lease of the partnership pro-
perty and that a renewal could be obtained only the
way it was done, viz., for and on behalf of the firm."

By the judgment now appealed from the judgment
in the Superior Court was affirmed.

The questions in issue on the appeal are stated in
the judgments now reported.

Lafleur K.O. for the appellant.
Mignault K.C. and E. G. Place for the respondent.

THE CHIEF JUSTICE (dissenting).-This is an ac-
tion to set aside a lease. The real point in issue is, in
my opinion, largely one of practice and procedure;
and, in that view, it is important, as we have the con-
current judgments of both courts below, to carefully
consider the relief which the plaintiff prayed for. The
conclusions of the declaration are as follows:-

Wherefore the plaintiff brings suit and prays that the said agree-
ment purporting to be a lease between the defendant acting on behalf
of the firm of Hyde and Webster, and the mis-en-cause, be declared
null, void and of no effect, to all intents and purposes que de droit,
that the mis-en-cause be called in to hear the said judgment ren-
dered to the same end, the plaintiff reserving his right to take such
further action against the defendant as lie may be advised in dam-
ages or otherwise.
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This prayer of plaintiff's declaration by which he is 1914

bound contains a clear unambiguous statement of his HYDE

position in this action. le asks that the lease entered WEBSTER.
into under the circumstances hereinafter set forth The Chief
should be declared null for all purposes and there is Justice.
no conclusion for a declaration that the lease is not
binding upon the partnership or upon the plaintiff
personally.

It is a settled rule of the Quebec law that the court
cannot adjudicate beyond the conclusions of the plain-
tiff's declaration (art. 113 C.P.Q.) and no amendment
can be allowed even before judgment by the trial
court which changes the nature of the demand. (Art.
522 C.P.Q.)

The parties to the action (plaintiff and defendant)
were partners under the firm name of Hyde & Webster
and as such occupied under a lease, certain premises
for the purposes of their business. During the exist-
ence of that partnership and before the expiration of
the then current lease, the defendant obtained in
the name of the firm a renewal of the lease for a
further period of three years from the date of its
expiration.

The partnership expired by lapse of time before the
new lease began to run and the defendant remained
in possession of the leased premises. The plaintiff,
as I have just said, brings this action not to be relieved
of his obligations under the renewal lease, as was his
right, but to have that lease declared "void, null and
of no effect for all purposes," on the ground that the
defendant without his consent took in the name of
the firm a lease which would begin to run after the
expiration of the partnership.

22%
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1914 There is no doubt that the plaintiff was not bound
HYDE to accept the benefit of the new lease and could not

WEBSTER. without his consent be made subject to its provisions.

Thechief This is admitted by the defendant in the letter written
Justice. by his attorneys before the institution of the present

proceedings. But the plaintiff could not object to the
defendant continuing in the possession of the premises
in his own individual right after the expiration of the
partnership if the landlord was content to keep him
as a tenant. That was a matter which concerned the
landlord and the defendant exclusively and the plain-
tiff, relieved of all liability the moment he gave notice
to the landlord that he repudiated the action of his
partner, was without interest to interfere. The
landlord only could complain and he is content to
allow the defendant to remain in possession of the
premises. The defendant was thereafter solely bound
to the due fulfilment of all the obligations of the new
lease when the plaintiff repudiated his authority to
enter into it (art. 1855 C.C.). Planiol in his com,
mentary on the corresponding article of the Code
Napoleon, art. 1764, states the law with his usual
lucidity and accuracy in these words:-

L'engagement est pris au nom de la socidtd par un seul des as-
socis. Get engagement ne lie pas les autres 4 moins qu'ils ne lui
aient donn6 pouvoir 4 cet effet.

In view of what I understand is the opinion of the
majority of this court I deem it necessary to empha-
size the fact that the defendant does not in his plead-
ings or in his factui say that the lease is binding on
the late firm or on his partner the plaintiff appellant,
and no such contention was put forward by his coun-
sel during the argument before this court. His posi-
tion throughout has been that his partner was free to
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accept or decline the benefit of the lease and that in 191

the latter alternative he, the defendant, was entitled HYDE
V.

to remain in possession of the premises under the WEBSTER.

renewal. The Chief
I venture to insist upon the nature of this action Justice.

hecause apparently some misconception exists as to it.
In the Quebec system of procedure, distinct and

consistent pleading is held to be essential to the right
administration of justice. As far back as 1810, Sewell
C.J. in Forbes v. Atkinson(1) found it necessary to
draw the attention of the bar to the difference in this
respect between the French and English systems. The
Chief Justice said:-

In the law of England it is a general rule in pleading that a
mere prayer for judgment without pointing out the appropriate
remedy is sufficient, and that, the facts being shewn, the court, ex
officio, is bound to pronounce the proper judgment. But the reverse
of this rule is the principle of the law in Canada. With us the con-
clusions are held to be essential to the proceedings, and must contain,
d peine de nullitd, all that the judgment of the court must compre-
hend. For although the conclusions may by the court be allowed or
rejected in toto, or modified or allowed in part, and rejected in part,
still what is omitted in the conclusions cannot be supplied by tthe
court, not even if it appears in substance in the body, or libel, of the
pleading.

The rule in Forbes V. Atkinson,(1) is still followed
in Quebec. See Prdfontaine v. Cie de Publication de La
Patrie(2).

It did not occur to any one, in the Quebec court to
ask for leave to amend because no effective amend-
ment could be made except by substituting one form
of remedy for another which obviously could not be

permitted.
This case afiords an apt illustration of the neces-

sity of adhering to the rule that this court is bound
by the issues raised in the courts below. If this action

(2) 6 Que. P.R. 183.
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4 had been brought to obtain relief of his obligation
HYDE under the lease, different issues of fact would have

WEBSTER. l)een raised, the plaintiff would have been met by the

The chief offer of the defendant's solicitors to relieve him of alr
Justice. obligation under the lease to which I have already

referred and the issue would have been limited to a
mere question of costs.

As a result of this judgment the plaintiff gets what
he did not ask for and the defendant is muleted in
heavy costs on an issue which is not raised by the
pleadings.

I agree entirely with the two courts below and am
of opinion that this appeal should be dismissed with
costs.

IDINGTON J.-The appellant and respondent were
partners in a firm holding a lease running three
months beyond the terms of the existing partnership.

The respondent, without authority, secured in the
name of the partnership a renewal of the lease for
three years.

It is admitted neither could by the law of Quebec
acquire such an advantage to himself as to have ac-
quired such an embarrassing renewal in his own in-
terest.

When the renewal secured in the name of the firm
came to the knowledge of appellant be made a protest
against such dealing and by this suit sought to have
it set aside. The lessors stand neutral and make no

objection to the rescission.
It is, of course, admitted that under the circum-

stances they are entitled to hold respondent liable to

them and to indemnify them against loss for his un-
authorized conduct of the business in hand.
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It is said appellant has no interest such as to en- 1914

title him to maintain this suit. HYDE

It is pretended, notwithstanding that alleged want WEB TER.

of interest, that to put himself in a position to obtain -ngton J.
a new lease or deal with the lessors therefor, he must -

be held bound to treat with this quondam partner on
the basis of said lease being a valid renewal for such
purpose.

I am. with deference, unable to assent to such im-
potent conclusions as existing in law. The interest
seems to me self-evident. In applying the law to the
practical affairs of life we must see that the conse-
quence of our reading and interpretation of the law is
not such as to defeat its very purpose by means of
some illusory dialectical skill in the use of words.

I, therefore, submit that the appeal should be al-
lowed with costs without prejudice to the lessors' right
to insist, if necessary, upon. respondent's liability to
fully indemnify them.

This latter it is quite clear, in view of the corres-
pondence had with appellant, is a matter of no conse-
quence in this case.

DurF J.-The respondent (without authority as
regards the appellant) professed in the name.and on
behalf of the appellant (as well as on his own behalf)
to execute the lease in question. I think the appellant
is entitled to come into court to obtain a declaration
that the instrument produced by this wrongful exer-
cise of pretended authority is not binding on him.

I think the appeal should be allowed with costs in
all courts.

ANGLIN J.-The appellant and the respondent
were engaged in business in the City of Montreal as
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1914 partners. The partnership terminated by effluxion
HYDE of time on the 31st December, 1912. The business was

WEBSTER. carried on in premises No. 43 Common Street, leased

AnglinJ. from the Grey Nuns, the lease of which expired on the
30th April, 1913. In September, 1912, in the absence
of the plaintiff Hyde, the defendant, Webster, ap-
proached St. Cyr, the agent for the Grey Nuns, -seeking
a renewal of the lease in his own name. Hyde had al-
ready spoken to the agent with a view to obtaining a
lease for himself on the expiration of the partnership.
When Webster saw St. Cyr the latter refused to give
him a lease in his own name, but offered to give him
a three years' lease from the 1st of May, 1913, for the
partnership. This Webster agreed to take. A formal
agreement which bears date the 20th September, 1912,
was accordingly prepared and executed.

On returning to Montreal, Hyde repudiated this
action of his partner, Webster, on the ground that he
had acted without authority, and he brought the pre-
sent action on the 7th November, 1912. In the con-
clusion of his declaration he prays

that the said agreement purporting to be a lease between the de-
fendant acting on behalf of the firm of Hyde & Webster and the
mis-en-cause be declared null and void and of no effect to all in-
tents and purposes que dc droit that the mis-en-cause be called in to
hear said judgment rendered to the same end, etc.

The Superior Court dismissed the action holding
that the defendant had not authority to make the lease
in question and that it did not bind the plaintiff or
the partnership unless the plaintiff should choose to
ratify and approve of it, and that, having repudiated
the conduct of his partner, the lease quoad the plain-
tiff is res inter alios acta and consequently does not
affect him and that he, therefore, has no interest to
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maintain this action. This judgment was confirmed 1

on appeal, Lavergne and Gervais JJ. dissenting. HYDE

I am, with respect, of the opinion that the plaintiff WEBSTER.
is entitled to the relief which he claims in his declara- Anglin J.
tion, at least in part. Article 1855 C.C. which appears -

to govern the rights of the parties is as follows:-

1855. A stipulation that the obligation is contracted for the
partnership binds only the party contracting when he acts without
the authority, express or implied, of his co-partners, unless the part-
nership is benefited by his act, in which case all the partners are
bound.

In the French version the concluding clause of the
article reads as follows:-

A moins que la socidtd n'ait profit6 de tel acte, et dans ce cas
tous les associes en sont tenus.

In the corresponding article of the Code Napoleon,
No. 1684, we find this similar provision:-

Ak moins que la chose n'ait tourn6 an profit de la soci4t6.

From the English version it might be -deduced that
the partnership would be bound by any advantageous
contract made by one of the partners on its behalf;
but, from the French version, and more particularly
in the form which the excepting clause takes in the

Code Napolkon, it seems reasonably clear that an un-
authorized contract made in its behalf will bind the
partnership, in the absence of ratification, only if it
has in fact derived profit from it. Laurent, comment-
ing on the article of the Code Napol6on, in vol. 26 at
page 353, says:-

Si cependant il agit et que Facte soit profitable h. la socit&, In
loi valide l'acte, mais seulement dans une certaine mesure, en tant

que la socidtd a profit6; elle donne done action h 1'associ6; mais ce
n'est pas l'action du mandat, c'est une action moins favorable, que

l'on appelle 1'action de in rem verso; nous en avons trait6 au chapitre

des quasi-contrats; c'est uno espace de gestion d'affaires, done un

quasi contrat; il en nait une obligation fondde sur 1'6quit6. L'associ6
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1914 a agi au nom de la socit6 sans pouvoir, il ne l'oblige pas; mais
'' l'6quit6 s'oppose A ce que la socit6 s'enrichisse ft ses d6pens; la loi
HYDE la declare obligie en tant qu'elle s'est enrichie.

V.
WEBSTER. In the present case it is clear that the lease was
Anglin J. made for the partnership, and it has been properly

found that, in making it, Webster acted without auth-
ority, express or implied, from his co-partner. It is
also clear that the lease is upon advantageous terms
and would be of value to the partnership if its busi-
ness should be continued and is an asset which can
be profitably disposed of for the benefit of the partner-
ship to one or other of the partners. On the other
hand it has not been shewn that the partnership had
actually derived any benefit from the lease at the time
the 'action was instituted, i.e., nearly two months be-
fore the partnership expired and five months before
the lease in question would become operative. In his
plea the defendant says:-

The extension of the said lease creates a valuable asset of the
firm of Hyde & Webster.

Having regard to the following considerations-
(1) That the defendant in professed exercise of

his authority as a partner of the plaintiff undertook
to bind the partnership by an instrument in writing
evidencing a lease of real property;

(2) That such a lease subjects the lessee to obli-
gations towards his lessor;

(3) That, although made without authority, the
lease might become binding on the partnership by rati-
fication, express or tacit (art. 1727 C.C.)

(4) That, although made without authority, the
lease may be binding on the partners to the extent to
which (the partnership is benefited by it.-
the plaintiff, in my opinion, had a sufficient interest
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to enable him to maintain this action for a declaration 1914

that the lease is not binding upon the partnership. HYDE

That is in substance the relief he asks. WEBSTER.

We are not at present concerned as to the ultimate Ai.n J.

consequences of such a judgment - whether it will
leave the lease binding upon the defendant or will
opien the door for the granting by the landlords of a
new lease to either the plaintiff or the defendant. In
his declaration the plaintiff states that
the mis-en-cause through their authorized agents have declared their
willingness to lease the premises to the plaintiff alone from and after
the 1st of May, 1913.

This allegation is not admitted in the plea of the de-
fendant. The mis-en-cause are not made parties to
the action for any other purpose than that they may
be "called in to hear the judgment rendered." They
have not pleaded or been represented in the action and
there is nothing before us to shew whether they are or
are not willing that the lease, if binding only on the
defendant, Webster, should stand as a lease to him
individually. Without their assent Webster cannot
hold them bound to accept him as sole tenant. Neither
is it clear that if the landlords should decline to ac-
cept Webster as their tenant and should execute a
lease in favour of Hyde, he would not be bound to ac-
count for any profit made by him out of such lease
on the ground that he had acquired it by reason of his
having been a member of the firm of Hyde & Webster.
That question is not before us for determination, and
has not been tried.

Upon the findings that Webster made the lease
without the authority, express or implied, of his part-
ner Hyde, and that Hyde has not ratified, but on the
contrary, has repudiated his act, and it not having
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1914 been shewn that the partnership had profited (a profitd)
HYDE by the lease at the time this action was brought, I am

WEBSTER. of opinion that the plaintiff was entitled to have it

Anglin J. declared that the lease was not binding'on the firm of
- Hyde & Webster, or upon himself as a member of that

firm. Beyond that nothing should or can be deter-
mined in this action.

I would, for these reasons, with respect, allow this
appeal with costs throughout.

BRODEUR J. (dissenting).-The appellant and the
respondent were carrying on business in Montreal in
partnership on premises which they had leased from
the mis-en-cause, L'h6pital-gin6ral. The contract of
partnership was to expire on the 1st January, 1913.
The lease which they had was to expire on May 1st,
1913.

In the month of August or September, 1912, the ap-
pellant, Hyde, went to see the agent of the lessor with
a view to securing the premises for himself alone after
the expiration of the partnership agreement. He did'
not, however, communicate his intention to his part-
ner and nothing was said by Hyde to his partner about
his intent to dissolve the partnership.

Mr. Hyde left in the month of September to take
his holidays; and, during his absence, a large quan-
tity of building materials arrived for the firm. As it
was a matter of importance that these goods should
not have to be removed after the 1st of May, 1913, Mr.
Webster saw St. Cyr, the agent for the owner, and
secured in the name of the firm a renewal of the lease
for three years after the 1st of May, 1913.

The lease was then made to the firm of Hyde &
Webster.
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When Mr. Hyde came back, he protested against 1914

the lease, and wrote to that effect to the mis-en-cuse, HYDE

the lessor; at the same time he got from the lessor a WEBSTER.

promise that a lease should be made in his favour, in Brodeur J.
case the lease in favour of the partnership should be -

resiliated.
He then took the present action to set aside the

lease, claiming that his partner was not authorized to
pass it and had exceeded his authority.

The lessors were mis-en-cause -and did not resist
the action, shewing their willingness to see the lease
cancelled.

The defendant, Webster, claimed by his plea that
the lease should stand.

The lease was proved to be advantageous to the
partnership.

I would have been inclined to think that the part-
ner, Webster, acted within the sphere of his authority
in making such a renewal of the lease, because he was
doing that for the purpose of securing a safe place for
the warehousing of the goods of the company. Those
goods could not be consumed during the few months
which were left for the existence of the partnership.
However, they had been purchased by the partners for
the benefit of the partnership and it was the duty of
the partner who had the management of the affairs,
in the absence of his co-partner, to look after the stor-
ing of these goods. But it is not necessary to decide
this point in the present case.

If the partnership is benefited 'by the renewal of
the lease then it should be declared valid (art. 1855
C.C.).

Mr. Hyde wants, of course, to secure the premises
for himself, which would be contrary to justice and
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1914 would put the other partner in a very awkward posi-
HYDE tion when the partners would come to dissolve part-

WEBSTER. nership and divide the assets.

Brodeur J. We have, then, undoubtedly a lease which is a
- good asset for the firm.

We have, on one side, a partner who wants to set
it aside for his benefit and we have, on the other
side, the defendant who is anxious to have a partner's
share in the transaction.

Supposing that the lease should be resiliated then
what would be the position of Mr. Hyde ? Of course,
he could, as it has been understood with the lessor,
take the lease in his own name. But he would be
bound then to give to his partner a share of the profit
that this lease would represent. Then virtually the
lease would become an asset of the partnership.

In these circumstances, I am of the opinion that
the action to set aside the lease should be dismissed
and that the appeal from the judgment confirming the
dismissal of that action should also be dismissed with

costs.
Appeal allowed with costs.

Solicitors for the appellant: Greenshields, Green-
shields d- Languedoc.

Solicitors for the respondent: Place & Stockwell.
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BENJAMIN C. HOWARD (PLAINTIFF) . APPELLANT; 1914

AND *June 8, 9,
10.

JAMES D. STEWART (DEFENDANT) . .RESPONDENT. *Oct. 13.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Croiwn lands-Colonization-Location ticket-Transfer by locatee-
Sale-Issue of letters patent-Title to land-Registry laws-
Notice-Arts. 1487, 1488, 2082, 2084, 2085, 2098 C.C.

Per Idington, Anglin and Brodeur JJ.-Prior to 1st July, 1909, the
holder of a location ticket for colonization land in the Province
of Quebec had an interest in the land capable of being sold. In
case of sale the purchaser's title became absolute on issue of the
letters patent. Such title was good, even if unregistered, against
a purchaser from the original locatee after the issue of letters
patent who had notice of the prior sale.

Per Duff J.-Without the approval of the Crown Lands Department,
a locatee of Crown lands was incapable of transferring any jus
in re therein while the location was vested in him. Neverthe-
less lie could make a contract for the sale of his rights in the
located land, wyhile lie remained locatee thereof, which, under the
provisions of article 1488 of the Civil Code, would have the
effect of transferring the land upon the issue of letters patent
thereof to him by the Crown. On the proper construction of
article 2098 of the Civil Code, where the title of the transferror
does not come within the classes of rights exempted from the
formality of registration by article 2084 C.C. and has not been
registered a transfer of that title does not take effect until the
prior title deed has been registered.

Judgment of the Court of King's Bench (Q.R. 23 K.B. 80) reversed,
Davies J. dissenting.

Per Davies J. dissenting.-A transfer by the locatee of his rights is
void if made to a person or a company who could not become a
bond fide settler and, therefore, could not, himself or itself, obtain
a location ticket for colonization land. -

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.
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1 APPEAL fron a decision of the Court of King's
HOWARD Bench, appeal side, Province of Quebec (1), affirming

STEWART. the judgment at the trial in favour of the defendant.
The facts which gave rise to the litigation are as

fol lows:- ,
. On the 29th April, 1908, lot 35, range 1, of the

Township of Arago, was granted by location ticket to
one Am6de Thibault.

On the 11th August, 1909, Thibault sold to the
Austin Lumber Company all his rights of property, of
clearance and occupation, and other rights which he
might have in the lot.

The deed states that the vendor has handed to the
purchaser the location ticket and other titles relating
to the land. The sale was made for $325, of which $275
were paid in cash, the balance payable on the patent
for the lot being handed to the company. The deed
contains a covenant to the effect that the vendor, on
receiving written instructions from the company, will
burn up the slashing without responsibility for dam-
ages and that the company will clean the clearance
after the fire and will pay the remaining instalments
necessary to obtain the patent.

The company having given no instructions to Thi-
bault, having failed to pay the remaining instalments
and otherwise fullfill the conditions necessary to en-
able the letters patent to be issued, the Crown, on the
26th of March, 1910, gave notice that the location
ticket would be revoked.

It would appear that the Austin Lumber Company
was at that time in liquidation. Nothing having been
done by the company to enable the letters patent to

(1) Q.R. 23 K.B. 80.
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be issued, Thibault, himself, fulfilled the remaining 1914

obligations, paid the instalments due and, on the 27th HOWARD
V.April, 1913, obtained letters patent from the Crown STEWART.

for the lot in question.
On the 5th of June, 1912, Thibault sold the lot, for

the sum of $900 paid in cash, by the respondent.
The respondent entered into possession of the lot

and cut about 900 cords of pulpwood in the course of
the summer, autumn and early winter of 1912-13.

On the 24th of February, 1913, the appellant
caused a writ of revendication to issue and seized the
wood cut claiming it to be his property. The declara-
tion alleged that he is the only true proprietor of lot
35, of range 1, of the Township of Arago, and of all the
wood which had been cut thereon; that the respondent
had illegally caused the wood to be cut and was about
to remove it; and by his conclusions he asked to be
declared the proprietor of the wood and that the at-
tachment be declared binding.

The respondent pleaded to the action alleging that
the wood was worth $5 a cord, of which $3.25 repre-
sented the cost of cutting and removing it to the place
of seizure, and $1.75 the value in the forest. He
further pleaded that, the lot having been granted by
location ticket to Thibault, he had purported to sell
it to the Austin Lumber Co.; that the sale was null
and void because the company had bought the lot for
commercial purposes, contrary to law, because the
company already possessed at the time of the sale
more than three lots held under location ticket ob-
tained from the Crown, and because no transfer of
the lot or location ticket from Thibault to the com-
pany had been made as required by law; that the pre-

23
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1914 tended sale by the liquidator of the Austin Lumber Co.
HowHaD to the appellant was void for the same reasons; that

sTWAr. the Austin Lumber Co. had failed to fulfill the condi-
- tions under which it had acquired Thibault's rights,

and that, thereupon, Thibault had himself fulfilled the
necessary conditions and had obtained the patent in
his own name. That the respondent had purchased
from Thibault, who was, and always had been, the
sole owner of the lot; that in any event, the appellant
could not revendicate the wood or obtain the owner-
ship thereof without paying to the respondent the sum
of $2,925, which he had paid for the manufacture of
the wood and its cartage to the river banks.

The respondent further pleaded, that though under
no obligation to do so, he would be prepared, provided
the appellant withdrew his action, to pay the sum of
$275 which had been paid to Thibault and $50 interest,
and deposited the sum of $325. By his conclusion,
the respondent asked that the pretended sale of the
11th of August, 1909, of Thibault's rights under the
location ticket should be declared illegal and void,
that the sale of the lot by the liquidator of the com-
pany to the plaintiff should also be declared illegal,
and that he, the respondent, should be declared the
true proprietor of the lot, that the writ of revendica-
tion 'be quashed and the plaintiff's action dismissed
and, alternatively, that if the plaintiff's title was de-
clared good he should be condemned to reimburse the.
sum of $2,925, cost of manufacture and transporta-
tion of the wood.

The appellant answered admitting that the wood
was worth $5 a cord, alleging that the illegality of the
transfer by Thibault to the company could only be
raised by the Crown and he further pleaded the chain
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of title in favour of the company and from the liqui-
dator to him already referred to. HowAnv

The trial judge held that the Austin Lumber Co., its STEWART.

liquidator, and the plaintiff had all failed to fulfil the
obligation which the company had contracted towards
Thibault and that, the Crown Land Department hav-
ing given notice of the revocation of the location ticket,
Thibault himself had fulfilled the required conditions
and had obtained in his own name the letters patent
for the lot, and had thereupon sold the same to the
re-pondent; that, notwithstanding that the respondent
was aware of the previous transaction with the Austin
Lumber Co., it could fairly and legally purchase the
lot from Thibault, who had acquired the complete title
from the Crown; that neither the appellant nor the
Austin Lumber Co. ever were proprietors of the lot,
and that the respondent had cut the wood after having
acquired the lot and the wood was, therefore, his pro-
perty and the action was dismissed and the attach-
ment set aside.

On the 15th of November, 1913, this judgment was
confirmed by the Court of King's Bench, Cross, J.,
dissenting.

The Chief Justice of the Court of King's Bench,
who gave the judgment of the court, held that the re-
spondent, having acquired the lot from the grantee
from the Crown, had a perfect title as against every-
body; that all the rights of the holder of the location
ticket ceased as soon as the Crown had made a grant
of the lot, such rights being effective only so long as
the location ticket was in force and until letters
patent were issued, that, though the transfer made by
Thibault to the company conferred on the latter the
right to obtain the letters patent on fulfilling the con-

23%
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1914 ditions required by law, the company had not chosen.
IHOWARD to fulfill these conditions, and that Thibault, on notice

STEwART. of cancellation of the sale of the lots, had himself ful-
filled the conditions. If Thibault had been able to
obtain the patent in his own name, it Was because the
company had not registered, the transfer in its favour
at the Crown Land Office. That the legal relations
existing between the Austin Lumber Co. and Thibault
in no way affected the respondent's right to purchase
the lot from Thibault, who had a perfect title thereto.

The learned judge further held that the transfer by
Thibault to the Austin Lumber Co., of the location
ticket issued in his favour was void because the com-
pany already held more than 300 acres of Crown lands
in virtue of location tickets transferred to it, and he
was of opinion that this fact was the reason why the
company did not register the transfer obtained by it.

Mr. Justice Cross would seem to have rested his
judgment on article 1488 of the Civil Code, and to
have been of opinion that the issue of letters patent in
favour of Thibault availed to perfect the appellant's
title even as against third persons. He was also of
opinion that the prohibition contained in the law
against acquiring more than 300 acres of land under
location ticket was one of which the Crown alone
could avail itself.

J. E. Martin K.C. and Ferdinand Roy K.O. for
the appellant.

G. G. Stuart K.O. and Rousseau for the respondent.

DAVIES J. (dissenting).-This is an appeal from
the judgment of the Court of King's Bench of Quebec
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confirming a judgment of Cimon J. of the Superior .

Court dismissing the plaintiff's action. HOWARD
V.

The contest was between the parties claiming as STEWART.

assignees of one Thibault, a location ticket holder of Davies J.

a farm or lot of land in the Province of Quebec, of
which he subsequently became the patentee. The
plaintiff appellant claimed as a purchaser from the,
liquidator of the Austin Lumber Company, to which
company, before the liquidation, Thibault, the loca-
tion ticket holder, had assigned the located farm or
holding. The respondent claimed as assignee of Thi-
bault after he had acquired a title to the farm or lot
by letters patent from the Crown.

The crucial question which arises on the facts to
my mind is whether the assignment from Thibault to
the Austin Lumber Company operated to convey to
the company all Thibault's interest in the land which
he possessed under his location ticket at the date of
the assignment, or if it did not and could not convey
any such interest whether it operated to assign to the
company any interest he might subsequently acquire
if he became patentee of the lands.

I have, after much consideration of the facts and
the statutes bearing upon them, reached the conclu-
sion that the alleged assignment from Thibault to the
Austin Lumber Company was invalid and null and
that the respondent, Stewart, as the purchaser of the
lot from Thibault after he had become its patentee had
a right to the timber cut and in dispute.

Having reached this conclusion, I have not deemed
it necessary to touch upon the other interesting ques-
tions which were raised and argued at bar. The im-
portant facts and their dates are as follows:-
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1914 Location ticket granted Thibault ..... 29 April, 1908
HOWABD Austin Lumber Company incorporated under

STEWABT. letters patent from the Dominion of Can-
-7vh~ ~ ada ........................... 12 March, 1909Davies J.

- Sale and assignment from Thibault to com-
pany ......................... 11 August, 1909

Winding-up order, Austin Lumber Company
prior to ........................ Feb., 1910

Authority to sell assets of company granted
liquidator ..................... 2 Feb., 1910

Sale by liquidator to Howard, including lot
in question...................19 Oct., 1910

Letters patent of lot to Thibault ..... 27 April, 1912
Conveyance Thibault to Stewart (deft.). .5 June, 1912
Suit commenced ................... 23 Feb., 1913
Statute of 1909 assented to............ 29 May, 1909

The ground upon which I hold this appeal must
fail is that the interest of the locatee, Thibault, was
not such as could be assigned by him to the Austin
Lumber Company, because that company was incom-
petent to become a settler of lots or locations within
the statute, and incompetent to become the assignee of
a bond fide settler who had obtained a location ticket.
Such company was incompetent to fulfil the condi-
tions necessary to enable a location ticket holder to
obtain a patent of the lot located.

In other and shorter words, I am of the-opinion
that it was equally impossible for such a commercial
company as the Austin Lumber Company to become a
location ticket holder or the legal assignee of one who
had become such and that the attempt to become the
latter as in the case before us was in direct violation
of the policy of the law.

I am also of the opinion that the sale and assign-
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ment from Thibault to the company cannot be sup- 1

ported on the ground that it was a sale of future HowAnD

rights which he might acquire by fulfilling personally STwar

the conditions of his location ticket and obtaining his avie J.
patent. No such contract was contemplated by the
parties and no such contract can, in my judgment, be

evolved out of the assignment. Thibault gave the com-
pany what the parties intended and what I think they
fairly expressed in the transfer, and that was an as-
signment of

all the rights of property, clearing, occupation, or other rights, what-

soever, which the seller may have on lot No. 5, in the first range of
the Township of Arago, County of L'Islet, and also the buildings

thereon erected and the seller has this day remitted to the company
the location tickets and other titles relating to said land.

le was selling and assigning his interest in the
lands he held under his location ticket and handing
over and assigning the ticket itself, the evidence of
his ownership. That interest at the time was doubt-
less small, but by continued occupation and the clear-
ing of a certain quantity of the land yearly it would
in five years ripen into a right to obtain a patent. But
such rights as might subsequently mature or arise by
virtue of the subsequent performance by him of the
conditions of the location ticket as to which the agree-
ment said nothing were not intended to be assigned
and were not assigned.

There was not the least intention in. my judgment
in the minds of either party that Thibault was selling
and the company was buying a future interest only in
the land dependent on and arising out of the patent if
it ever was earned and issued. What they were deal-
ing in and with were the then present existing rights
of Thibault as a location ticket holder, and these are
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1914 just the rights which I say the Austin Lumber Com-
HOWARD pany was incompetent to purchase and which the

STEWABT. policy of the law did not permit Thibault as a location

Davies J. ticket holder to sell to any person but a bond fide
- settler.

The right to become patentee of the homestead lot
depended, as I have said, upon the performance of
subsequent conditions as to clearing the land and pay-
ing the purchase money to the Crown. It was not
stipulated or intended that Thibault should do those
things or any of them. He was transferring all
his then interest in the location and he agreed to do
what in him lay to obtain the patent if and when the
subsequent conditions were performed -by the trans-
feree. If the company was a "bona fide -settler" within
the meaning of the statute it could then take a legal
assignment of the interest of Thibault, the original
settler. That would create a very different condition
of things, and the construction to be put upon the
assignment might in such case be different in the
event of Thibault subsequently getting the patent in
his own name. But if the company could not become
a transferee, not being a bond fide settler, then I take
it that the assignment, being illegal as against the
policy of the law, could not be invoked to create a
right as arising out of the subsequent granting of the
patent.

I take it that. the location ticket holder could by
apt words in his contract of assignment assign to one
admittedly not a bond fide settler any future interest
which might accrue to him if and when a patent of the
land issued to him. The policy of the law did not pre-
vent that. Being patentee he became the owner with
all an owner's rights and, of course, there was nothing
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to prevent him selling those contingent rights before 1914

they accrued or came into being. But as a locatee HOWARD

only he was in a sense a ward of the State, protected STEWART.
by law against speculators and others and prohibited Davies J.
as a matter of public policy from parting with his -

rights to others than bond fide settlers with whom it

was the clear and expressed policy of the legislature
to settle the "lands of the province suitable for cul-
tivation."

The fact that in 1909 the legislature enacted a
further amendment to the then existing statute pro-
viding that lots sold or otherwise granted for settle-
ment after the first day of July, 1909, should not for
five years following the date of the location ticket or
otherwise be alienated wholly or in part "except by
gifts Mter vivos or by will or by ab intestate succes-
sion," and that in these cases the donee, heir or legatee
should be subject to the same prohibition as the orig-
inal grantee; and that every transfer made in contra-
vention of -that article should be absolutely null be-
tween the parties only seems to me to accentuate my
argument as to the policy of the law. It is now illegal
for a locatee subsequent to July, 1909, to sell even to
another bond fide settler. Before this such a sale was.
or might be valid if approved of by the Commissioner
of Lands. Since then not even such a sale could be
upheld.

The enlargement of the prohibition from a partial
to an absolute one cannot be invoked as an argument
against the previous existence of the partial prohibition
-and so it will not do to assume that because the leg-
islature in 1909 enacted absolute prohibition of the
transfer of these location tickets that partial prohibi-
tion did not previously exist.

321



322 SUPREME COURT OF CANADA. [VOL. L.

Altogether apart from the right of the locatee to
HowARD assign, I cannot see where or from whence the Austin

V.
STEWART. Lumber Company received the power or capacity to

Davies J. enter into such a contract as that made by it with
- Thibault, the locatee.

That company was incorporated by letters patent
from the Dominion of Canada and from these its
powers and capacities must be determined.

These letters patent express and define the pur-
poses and objects of the company as follows:-

1. To own or lease or operate and develop timber limits and
water powers.

2. To carry on the business of lumberers, or manufacturers of,
and dealers in logs, timber and lumber of every description, and
products thereof and anything in which the products of the forest
forms a part.

3. To acquire as a going concern or otherwise all the assets and
good will of the partnership formerly existing and known as "The
Austin Lumber Company, Limited."

4. To carry on any other business germane to the aforesaid
objects.

5. To manufacture electric current, electric or other heat or power
for the purposes of the company.

6. To hold and own shares or securities in any other company
carrying on business similar to that which this company is hereby
authorized to carry on.

I frankly confess myself unable to understand
what construction of these purposes and objects can
be made to include the purchase of a lot of a location
ticket holder under the Quebec Act, such as Thibault
was, a homesteader, as he is called in other parts of
Canada. The
owning, leasing, operating and development of timber limits and

water powers, carrying on of the business of lumberers, etc.,

and

the carrying on of any other business germane to the aforesaid

objects
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cannot in my judgment, under the most liberal 1914

construction of these powers, be extended to em- HOWARD

brace the purchase by the company of the lots set sTEWART.

apart and given to a locatee for a homestead and Davies J.
for settlement. These locations were for a special -

object and purpose clearly defined and set forth in
the statute. They were to be given only out of lands
"suitable for cultivation" and only to "bond fide
settlers." The purpose and policy of the legislature
was to create homesteads for the persons to whom
they were given and such other qualified persons as
they might legally assign them to.

It is contrary, in my judgment, to the clearly de-
clared policy of the Act that persons and companies
disqualified from receiving these location tickets
should become the owners of them by purchase from
the locatee. Only such persons as were entitled to be-
come locatees could become assignees of the locatee
until, of course, the patent for the location was
granted.

Prior to the amending Act of 4 Edw. VII. (1904),
ch. 13, the statute, see. 1269, R.S.Q. (1888), author-
ized the granting of a "location ticket" subject to the
approval of the Commissioner, to
any person who asks to purchase a lot of public lands for coloniza-
tion purposes.

That amending Act of 1904 made some vital
changes in the policy to be adopted in the granting
of these location tickets. By article 7 it was provided
that the Lieutenant-Governor-in-Council might make
a classification of public lands ih the following man-
ner:-

1. Lands suitable for cultivation;
2. Lands for forest industries;
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1914 and provided (art. 1268(b)) that no sale could after
HOWARD the classification authorized by the preceding article

STEWART. be made for colonization purposes outside the lands

Dvies . suitable for cultivation and classified as such.
- Section 8 of this Act replaced article 1269 of the

Revised Statutes as amended by a new clause as
follows:-

1269. Upon the conditions and for the price established by the
Lieutenant-Governor-in-Council, the Crown lands' agent, if there is

no contestation, is bound, after the classification authorized by art.
1268(a) to sell the lands suitable for cultivation and classified as
such and before such classification lands suitable for cultivation, to
any bond fide settler who applies for the same. No such sale can be
made of more than two hundred acres to the same person.

This was the law in force when the location ticket
was issued to Thibault and the assignment made to
the Austin Lumber Company. Since that time lands
either classified as suitable for cultivation, or if before
classification, lands suitable for cultivation could be
located to bond fide settlers only - and only to such
bond fide settlers in quantity not more than 200 acres,
subsequently increased to 300.

The policy here defined of limiting such sales to
bond fide settlers only, necessarily in my judgment
limited the power of assignment given to the locatee
to other persons who could come within the same
category, namely, bond fide settlers, until the locatee
by his clearances and payments earned his right to his
patent. Any other construction would defeat the
policy, object and purpose of the Act. The object of
the amendment clearly was to insure that lands suit-
able for cultivation should be kept out of the hands of
speculators and of lumbermen and lumber companies
whose 'business would be confined to the second classi-
fication, namely, "lands for forest industries."
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It was, a well intentioned effort to place bond fide 1914

settlers upon those lands of the province "suitable for HOWARD

cultivation" and to provide against speculators or STWAT.

other than bond fide settlers getting location tickets a s
for those lands either directly or indirectly. It was -

not, therefore, in my opinion, open to an ordinary
lumberman not desiring to become a bond fide settler
and a fortiori not to any of the large lumber com-
panies or to speculators in lands to obtain the lands
settled by bond fide settlers by assignments from them
after they obtained their location tickets and before
getting their patents. I do not, for one, feel disposed
to thwart the clearly declared and defined policy of
the legislature by a construction limiting the granting
of the location ticket to a bond fide settler and at the
same time permitting any one not such to obtain from
the settler an assignment of all his rights in the land
immediately after the issue of the ticket or license.

If the slightest doubt is felt upon the point, it will,
I think, be set at rest by reading section 1269(a),
which says:-

1269(a). Before making the sale the Crown lands' agent shall
require the settler to make a declaration under oath in the Form
E.; and the Crown lands' agent is authorized to receive the
settler's oath.

Turning to Form E. in the Schedule to the Statute
of 1904, we find that the desiring locatee is required
to swear to his age and residence, his wish to acquire
a specified lot, his opinion

that it is fit for cultivation and does not derive its chief value from
the timber thereon,

that he is already the owner of certain lots under
location ticket specifying them and that he is not
lending his name to any person for the purpose of
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191 acquiring such lot, and that he is not acquiring such
H6wAD lot for the sole purpose of trafficking in the timber,

STEWAT. but with a bond fide object of settling thereon.

Davies J. This was the law in force at the time this location
ticket to Thibault was granted and the assignment
made by him to the Austin Lumber Company and I
cannot myself yield to the argument submitted by the
appellant's counsel to us that while that company
could not become a locatee it could legally become the
assignee of one.

Such an argument, if accepted, would defeat and
destroy the whole policy of the law as clearly declared
and defined by the legislature, a policy so meritorious
and in the public interest that I decline to be a party
to defeating it by frittering away the express terms of
the statute.

I do not, therefore, think the Lumber Company
was a competent locatee or could 'become the legal
assignee of one. I do not think the Austin Lumber
Company, by the terms of its charter, was any more
competent to accept an assignment of one of these
locations given to a bond fide settler for the purpose of
settlement, than it was for it to purchase an interest
in a coal or silver mine or in one of the large mercan-
tile or shipping establishments of Montreal. Such a
dealing was clearly outside of the express purposes
and objects for which it was incorporated and also of
those necessary and incidental powers which flow
from them. It was not "germane" to any of the speci-
fled powers granted to the company by letters patent.
I deny, therefore, the competency of this company to
enter into this contract or to accept this assignment.
If I am right that contract was wholly void. See Ash-

326



VOL. L.] SUPREME COURT OF CANADA.

bury Railway Carriage and Iron Co. v. Riche(1). In 1914

that case Lord Chancellor Cairns quotes with ap- HOWARD

proval as summing up and exhausting the whole ques- STEWART.

tion the following statement of law as stated by Mr. DavJ.

Justice Blackburn:-

I do not entertain any doubt that if, on the true construction
of a statute creating a corporation it appears to me to be the in-
tention of the legislature, expressed or implied, that the corporation
shall not enter into a particular contract, every court, whether of
law or equity, is bound to treat a contract entered into contrary to
the enactment as illegal, and therefore wholly void, and to hold that
a contract wholly void cannot be ratified.

Nor apart from that can I accede to the argument
which I understand has found favour with at least
one of my colleagues, that while the assignment of
the location ticket and the locatee's interest under it
was inoperative or ineffective, it should be so con-
strued as to operate as an assignment of the interest
of the assignor as and when he became the patentee
of the lands.

I have already shewn that the assignment only pro-
fessed to deal with the assignors' then present inter-
est, and that such an interest only was what the
parties were bargaining for and had no relation to
any subsequent interest he might obtain by a payment
subsequently of his own moneys and the performance
subsequently by him of those homestead duties neces-
sary to obtain a patent and with respect to which
naturally no reference was made in the assignment
and lastly, that if the assignment or transfer is in it-
self illegal and void so far as relates to the interest of
Thibault as a locatee it cannot be made the basis on
which to construct an argument that it operates to

(I) L.R. 7 H.L. 653.
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1914 assign the subsequent interest accruing to Thibault
HOWABD under his patent. Such an interest might be granted

STE ABT. by locatees to parties competent to receive them -

Daie J. but if so the intention to reach such ulterior interest
- must be fairly shewn on the face of the assignment

and by apt language.
I would dismiss the appeal and confirm the judg-

menit of th- Superior Court and Court of King's
H3-ench.

IDINGTON J.-Each of the parties hereto claims
titie through Thibault, who was admittedly the locatee
of the Crown pursuant to the provisions of the see-
tions of the law concerning the sale and administra-
tion of public lands.

It is contended for appellant that the locatee was
a purchaser from the Crown of the lands in question
and entitled to make a sale of the land he so acquired,
and that he did so in such manner that the moment he
got his patent therefor, the title enured to the benefit
of appellant.

This is denied by respondent, who further con-
tends that the sale by Thibault being to a commercial
company which could not itself do settlement duties,
was illegal.

If this latter proposition is well founded the appel-
lant's claim must fail as resting upon an illegal trans-
action.

It is clear that a locatee could sell to one who could
perform the duties. It is impossible to say that there
is any express legislative enactment prohibiting the
locatee in question from selling to another who was
not qualified to settle or perform settler's duties.

Such an enactment, article 1281(a), R.S.Q., was
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passed by the legislature in 1909, but it only extended 14

to lots sold or otherwise granted for purposes of HOWARD

colonization after the 1st of July, 1909, although as- STEWART.

sented to May, 1909. Idinlon J.
This location now in question was made in 1908. -

I do not think it can be laid down as law that
simply because the legislature so expressly enacted, it

must necessarily be held that the prohibition had not
previously existed by implication or otherwise.

I do think, however, that the first express enact-
nent being so framed is very suggestive.

Indeed it puzzzles one to see why if it was always
illegal there should have been any hesitation about
declaring it so, and, that instead thereof, the legisla-
ture should put, as it did, an express limitation upon
the time of its becoming operative.

It was by the same enactment that the rights of
selling in any case were much curtailed and trans-
fers were limited to cases of donation inter vivos or by
will or succession, etc., etc., or by the express auth-
ority of the minister, etc.

It seems to be suggested by all this that there had
been abuses, yet that these transactions which had
constituted the abuse, were to be permitted to stand,
though the policy of the legislature was to be changed
as to the future.

It is said that there was no means of registration
in the Crown Lands Department of any such transfer
as the Austin Lumber Company got from Thibault.
Assuming that to be so, how does it constitute prohi-
bition of such a contract ? The inability to register
does not in the absence of some express legisla-
tion on the subject invalidate a contract or in

24
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1914 any way affect its operation as between the parties
HOWARD thereto. And registration only furnishes security

STEWART. against possible third parties claiming under some

Idington J. provision of the "Registry Act," priority, by virtue of
-- registration.

Moreover we have this curious piece of legislative
history bearing upon that very question. In 1904 it
was enacted by section 1275 (a) that -transfers by first
purchasers must be transmitted to the department
within thirty days on pain of nullity, but this was re-
pealed in 1906 and so far as I can find, never again
re-enacted.

Then it is said that the policy of the law in rela-
tion to the locatee and his right to transfer is such as
to render the transfer from Thibault to the Austin
Lumber Company illegal.

I am unable to see how we can find such alleged
policy of the law unless by express legislation, or clear
implication thereof, cutting out the usual operative
effect which the law gives to the contracts between
parties.

All that has been done by way of legislation rela-
tive to the relations between the Crown and such pur-
chasers as Thibault is to require that he settle on the
land, and from year to year, for a term of years, per-
form specified duties in the way of clearing and build-
ing and residence, before he becomes entitled to re-
ceive his patent.

Those duties he binds himself to the company to
fulfil and thus discharged all that the policy of the
law required, by its express provision. To read some-
thing further into the law is to put something there
not provided or implied by the language of the statute.

This leaves it open to the settler to contract with
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third parties in regard to the lands either in way of 1914

sale or promise of sale. HOWARD

The form of contract adopted in this case certainly STEWART.

was not a mere promise of sale. It would- be doing Idington J.
violence to the language so to construe it.

It is as absolute in form in the first part of the in-
strument as words can make it. In the latter part
of it there is a sentence binding Thibault to perform
the duties required to be done by him to entitle him to
get the patent and thereby complete the title he has
warranted.

It seems to fulfil the terms of article 1025 of the
Code, which expressly anticipates the possibility of
non-delivery.

Then the obligation of Thibault -is thereby ren-
dered possible of perfomance without impeding the
effect designed by said article to be given to the sale.

This article, as well as article 1026, is by article
1027 shewn to be applicable to the rights of third

parties, saving in relation to immovable property, the
special provisions contained in the "Code for the regis-
tration of titles to and claims upon such property."

I shall presently advert to that phase of the ques-
tions involved herein, but before doing so desire to
point out that the several sections of the statute

governing the management and sale of the Crown
lands expressly treat the transaction between the
Crown and the locatee as a sale.

In section 1268, R.S.Q., 1888, provision was made
for the Lieutenant-Governor-i n-Council fixing the
price per acre of public lands and the terms and con-
ditions of sale and settlement and payment, and sub-
ject to minor changes and modifications such has re-

24%
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1914 nained the key-note, as it were, to dealing with Crown
HOWARD lands.

V.
STEWART. Section 1269 provided for Crown lands' agents sell-

Tdingtn.. ing upon the conditions and for the price regulated.
- Section 1270 of same statute provided as follows:-

The Commissioner may issue, under his hand and seal, to any
person who has purchased, or may purchase, or is permitted to
occupy, or has been entrusted with the care or protection of any
public land or to whom a free grant was made, an instrument in the
form of a license of occupation, and such person, or the assignee,
by an instrument registered under this chapter or any other law
providing for registration in such cases, may take possession of and
occupy the land therein comprised, subject to the conditions of such
license, and may thereunder, unless the same shall have been revoked
or cancelled, maintain suits at law against any wrongdoer or tres-
passer, as effectually as he could do under a patent from the Crown.

Such license of occupation shall be prim 4 facie evidence of posses-
sion by such person or the assignee under an instrument registered as
aforesaid in any such suit, but the same shall have no force against
a license to cut timber existing at the time of the granting thereof.

Section 1274 provided for the registration of trans-
fers made by the original purchaser or locatees of
their rights.

4 Edw. VII., ch. 13, sec. 7, directed the Lieutenant-
Governor-in-Council to make a classification of public
lands. And 1268(b), in the same section was as fol-
lows:-

1268(b). No sales can after the classification authorized by the
preceding article, be made, for colonization purposes, outside the
lands suitable for cultivation and classified as such.

Section 8 contains the following provision in sub-
stitution of previous legislation on the same subject:-

S. Article 1269 of the Revised Statutes, as amended by the Acts
60 Victoria, chapter 22, section 14; 63 Victoria, chapter 14, section
1, and 1 Edward VIL, chapter 8, section 7, is replaced by the follow-
ing: "1269. Upon the conditions and for the price established by *
the Lieutenant-Governor-in-Council, the Crown lands' agent, if there
is no contestation, is bound, after the classification authorized by
article 1268(a), to sell the lands suitable for cultivation and classi-
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fled as such, and before such classification lands suitable for culti- 1914
vation, to any bond fide settler who applies for the same. No such

HOWARD
sale can be made of more than two hundred acres to the same person.

"The sales made by the agents take effect from the day upon STEWART.
which they are made; but, if the location ticket contains any clerical -

error or an error in the name, or an incorrect description of the Idington J.

land, the Minister may cancel the location ticket and order the issue
of a new one, corrected, which will take effect from the date of the
former one.

"1269(a). Before making the sale the Crown lands' agent shall
require the settler to make a declaration under oath in the Form E;
and the Crown lands' agent is authorized to receive the settler's oath."

Then by section 1588 of the R.S.Q., 1909, we find
the following provision:-

1558. Before making the sale, the Crown lands' agent shall obtain
from the settler an affidavit according to Form A; and the Crown
lands' agent or a notary may receive the same. R.S.Q., 1269(b); 9
Edw. VII., ch. 24, sec. 2.

That affidavit has been varied slightly, but the sub-
stance of it shews as it existed at the time of the
grant of this location in question that the applicant
wished to acquire a lot fit for cultivation, not deriving
its chief value from the timber thereon and to acquire
in his own name for the purpose of clearing and culti-
vating for his own benefit, and that he was not lend-
ing his name to any person for the purpose of acquir-
ing such lot, and had no understanding with any one
in that respect and was not acquiring it for the sole
purpose of trafficking in the timber, but with the bond
fide object of settling thereon.

In argilment stress has been laid upon this affi-
davit. All it amounts to is that the applicant has an
honest purpose at the time of making the application
as specified in the affidavit. There is no pledging or
promising in reference to the future disposition of the
lot or the improvements. If it had been shewn that
this locatee, Thibault, had conceived the purpose of
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1914 selling to the Austin Lumber Company when he made
HOWARD his affidavit, the transaction, of course, would he

V.
STEWART. fraudulent. Nothing of the kind appears in this trans-

action. I, therefore, fail to see any argiment that
Idington J.

- can be founded upon this affidavit when we have
in view the actual facts of this case. The affidavit it-
self is in harmony with the general expressions rela-
tive to sales used in the foregoing statutes.

In face of such legislation as I have recited at
length in order to realize its purport and the nature
of the right acquired thereunder, it seems to me im-
possible to treat the location ticket as a mere license
of occupation or something less than a sale.

Once the locatee had observed the obligations im-
posed upon him he was entitled as of course to get his
patent. If he failed in discharging these obligations
the Minister might under the provisions of some of the
Acts now appearing in article 1574 of the Revised
Statutes, revoke the sale.

Such is the letter of the law and I ask how can we
constitute the transaction other than a sale ? True,
the cancellation does not proceed upon the basis of
the ordinary right of dissolution of a contract for
non-fulfilment of conditions. Article 1576 of the
statute excepts it from the operation of article 1537 of
the Civil Code.

But no other provision I can find seems to take the
transaction in other relations out of the operations of
the Civil Code.

That brings us to what seems to me the crucial
question in this case which arises from the fact that
the transfer from Thibault to the Austin Lumber Com-
pany was registered, and also that from the assignee
of that company to appellant (which it may be ioted
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was judicially directed) before the patent, and before 1914

the transaction between Thibault and respondent, by HOWARD

virtue of which lie claims. STEWART.

If the registry provisions of the Code had expressly ldjngt j.
provided that they must be held as restricted to titles
acquired subsequently to the issue of the patent, then
the registrations antecedent thereto could be treated
as of no avail. But I can find no such restriction.
They treat all titles alike and consequently the title
which begins with the location ticket is to be treated
as the root of title when effect is to be given to regis-
tration controlling the operation of article 1025 as
provided in article 1027.

Leaving the latter provision and all implied
therein out of the question, there was a sale by the
Crown to Thibault and by him to the Austin Lumber
Company and its assignee or the judicial sale which
he was directed to effect to the appellant. which, on
a proper application of the principles laid down in the
Code, precluded respondent from acquiring any title.

Thibault had thereunder none to give and he could
confer none.

It is suggested default had been made by the
Austin Lumber Company in failing to make the neces-
sary payments the contract provided for and, hence,
liable to rescission. But there was no term of the
contract within article 1536 which enabled Thibault
as of course to dissolve and disregard his contract of
sale and no other way such as provided by article 1557
was pursued by him. His grantee, the respondent,
can be in no better position. And, therefore, it seems
to me such default did not give respondent what he
claims.

I think the appeal must be allowed with costs, but
subject to such terms of repaying the respondent for
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his improving the value of the property by the expen-
HOWARD diture in cutting of the timber as he may be found

STEWART. entitled to.

Idington J.
DUFF J.-I am unable to concur in the view of the

majority of the Court of King's Bench. I can find no
evidence in the record to shew that the Austin Lumber
Company are holders of more than the permissible
number of location tickets. I am also unable to con-
cur in the view that the rights of the Austin Lumber
Company were extinguished by the issue of the patent.
I think the assignment to the Austin Lumber Com-
pany had not the effect of presently transferring any
jus in re in the property in question. I have no doubt
that the locatee's right was in the nature of a droit
reel, but a right nevertheless which was subject to all
the conditions and characteristics arising out of the
provisions of the statute under the authority of which
the right was created. As I read the statute the
locatee, so long as lie remains locatee, that is to say, so
long as the location is vested in him, is incapable of
creating any jus in re in respect of it. He may trans-
fer his location, it is true, and with a proper approval,
the location may become vested in the transferee, but
it is only by such a transfer that any proprietory in-
terest in the location can before the issue of the patent
be effectually vested in another.

It does not, however, by any means follow from
this that the locatee maty not enter into a contract of
sale before the issue of the patent under which the pro-
visions of article 1488 C.C., will have the effect of
transferring the property as soon as the patent issues;
an(l that I think is what happened in this case. The
moment the patent issued the title of the patent be-
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came vested liy virtue of the existing contract in the 1914

Austin Lumber Company. That brings us to the ques- HOWARD
tion which has given rise to the only difficulty I have STEWART.

felt in the case, viz., whether the right of the Austin Duf J.
Lumber Company was lost by reason of the registra-
tion of Stewart's deed of sale. The point which pre-
sents itself to my mind is this: Article 2098 C.C.,
provides:-

"So long as the right of the acquirer has not been registered, the
registration of all conveyances, transfers, hypothees or real rights

granted by him in respect of such immovable is without effect.

Does this mean that the registration whose validity
is in question is simply inoperative; or does it mean
that it is not effective until the registration of the
prior title If the first, then the registration of the
transfer to the Ausin Lumber Company before the
issue of the patent would have no effect, if this is one
of the class of cases to which the article above quoted
applies. Now it seems a fair construction of this
article, taken together with article 2084, C.C., to hold
that it has no application to cases in which the prior
title rests upon an instrument to which the provisions
of article 2084, C.C., apply. In that view the registra-
tion of the patented title would not be required. I
think, however, the more satisfactory construction of
article 2098, C.C., is that, where the prior title is not
registered, the registration of a transfer of that title
does not take effect until the prior title is registered.
On this construction the appellant is relieved from
aiy difficlIty that might arise as to the provisions as
to registration.

ANGLIN J.-The question for determination in this
action is the ownership of lot 35, range 1, Arago, in
the County of L'Islet.
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1914 The following appear to be the material facts
HOWABD which are uncontested:-

STE1 ART. A location ticket for the lot was duly issued by a
-- ~Crown lands' agent to one Amde Thibault on the 29th

Anglin J.
April, 1908. In disposing of the land to Thibault the
Crown lands' agent proceeded under the statute then
in force (art. 1269 of the Revised Statutes, as enacted
by 4 Edw. VII. ch. 13, sec. S) which empowered
Crown lands' agents to sell lands suitable for cultiva-
tion and classified as such and declared that the sales
made by the agents take effect from the day on which
they are made. Thibault paid to the agent the first
of the four instalments into which his purchase money
was divided. On the 11th of August, 1909, he sold and
conveyed his rights and interest in lot 35 to the Aus-
tin Lumber Company for $325, of which he received
$275, the balance being made payable on the issue of
the Crown patent for the lot. By the deed Thibault
undertook to burn the fallen timber ( 'abatis) on the
property and the company to clear the land after-
wards and to pay to the Crown the three further in-
stalments necessary to procure the issue of the grant,
which Thibault promised diligently to facilitate. The
Austin Lumber Company becoming insolvent, its
liquidator on the 19th Oct., 1910, with judicial sanc-
tion, sold and conveyed the lot in question, with other
property of the company, to the plaintiff Howard.

These two deeds appear to have been recorded in the
registry office at St. Jean Port Joli, as Nos. 37757 and
38616 respectively, but they were not registered in
the Department of Lands and Forests, as is provided
for by articles 1563 et seq. of the R.S.Q., 1909. The
Austin Lumber Company did not fulfil the conditions
of the sale by the Crown to Thibault, and notice
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was given on the 26th of March, 1910, of the intention 1914

of the Crown to cancel the location ticket of the lot. HOWARD

liut actual cancellation did not take place and Thi- STEWART.

baunlt upon paying the balance of the price and satis- An J

fying the Department as to the fulfilment of the condi- -

tions of sale, obtained a Crown patent for the lot in
his own name on the 27th of April, 1912. On the 5th
of June following Thibault sold the lot to the defend-
ant Stewart for $900. The conveyance to Stewart was
registered. Stewart knew when he purchased of the

prior sales- by Thibault to the Austin Lumber Com-

pany and by the liquidator of that company to the

plaiintiff Howard.

In the Superior Court Cimon J. held that the issue
of letters patent to Thibault enabled him to confer an
incontestable title on the defendant Stewart. In the
Court of King's Bench Archambault C.J., who spoke
for the majority of the court (Cross J. diss.), affirmed
the judgment for the defendant on the ground taken
by Ciion J. and also on the additional ground that at
the time of the transfer to it from Thibault the Austin
Lumber Company already held 300 acres of un-

patented colonization lands. and that the transfer to
it of lot 35 by Thibault was therefore null and void
under art. 1565, R.S.Q., 1909.

At bar it was also argued that article 2085, C.C., is
conclusive in favour of the title of the defendant;
that the transfer to the Austin Lumber Company was
void because that company acquired the land for com-
mercial purposes and not for the purpose of coloniza-
tion; and that the transfer from Thibault to the com-
pany was of a property which he did not own and
therefore void under article 1487, C.C. - that it was
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1914 not a sale but a mere promise of sale and that article
HOWARD 1488, C.C., does not apply to it.

STEWART. I shall deal with these several points in the order
- which seems most convenient.

Angalin J.
- Prior to the legislation, 4 Edw. VII., ch. 13, see. 8,

there appears to have been some doubt in the juris-
prudence of the Province of Quebec whether the trans-
actions evidenced by location tickets obtained by
settlers from Crown lands' agents should be deemed
conditional sales or merely promises of sale. The
judgments of Meredith, C.J., Casault and McCord JJ.,
in Dinan v. Breakey (1), favour the former view;
whereas in Gilmour v. Paridis(2), Dorion C.J. says
that such location tickets are in effect promises of
sale, and Tessier J. speaks of the settlers holding
them as quasi-proprietors. On appeal to the Privy
Council the judgment of the Court of King's Bench
was affirmed, but the nature of the plaintiff's title was
not adverted to further than in the statement that it
was sufficient to carry with it the right of protection
by injunction(3). But since the legislation of 1904 1
have little doubt that the transactions evidenced by
location tickets issued under it to settlers by Crown
lands agents are sales - conditional, it is true, but

veritable sales.
In several of the articles of the Revised Statutes,

1909, notably articles 1556, 1557, 1558, 1563, and

1574, these transactions are designated as sales. In

article 1574 provision is made for their cancellation

and by article 1576 it is declared that this

right of revocation shall not be deemed an ordinary right of dis-

solution of a contract for non-fulfilment of conditions.

(1) 7 Q.L.R. 120. (2) M.L.R. 3 Q.B. 449.

(3) 14 App. Cas. 645, sub nom. Gilmour v. Mauroit.
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But whatever may be the true legal concept of the con- 1914

tract entered into between the Crown and the settler, HOWARD

the statute clearly recognizes in articles 1563 and 1565 STEWART.

that the latter has a saleable and transferable interest Anglin J.
in the land. In article 1563 he is spoken of as the pur- -

chaser and in article 1565 as the proprietor. By the
statute, 9 Edw. VII., ch. 24, sec. 4 (art. 1572, R.S.Q.),
restrictions were placed on the sale of land subse-
quently located by settlers. While all these provisions
seem to uphold the view that what took place in April,
1908, was in reality a sale of lot 35 to Thibault, it is
perhaps unnecessary to determine whether under his
location ticket he held as upon a sale subject to reso-
lutory conditions or as upon a promise of sale. In
either case it is clear that he had a saleable and assign-
able interest. I incline to the view that his transfer
of that interest to the Austin Lumber Company was
not within article 1487 C.C. - that he sold and trans-
ferred something of which he was the proprietor. But
if he had only such an interest as is conferred by a pro-
mise of sale - his transfer of that interest was abso-
lute and no mere promise to sell it; it was in form and
substance a sale present and out and out, and I see
no reason why article 1488 C.C., should not apply to
it, or why, upon Thibault obtaining his patent, if
what he had held theretofore was merely a promise of
sale, the property should not under his title thus per-
fected have been forthwith vested in the plaintiff as

purchaser from his assignees (articles 1025, 1473 and
1488 C.C.). The declaration of article 1556 of the
R.S.Q., that "sales made by (Crown lands') agents
take effect from the day on which they are made" is
at least consistent with this view. Article 1488, C.C.,
appears to be declaratory of the law as it stood before
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1914 that article was enacted. See 6 Marcad6, p. 217, No.
HOWARD V.; 1 Troplong, "Vente," No. 326. Although they are

V
STEWABT. not collocated in any table of concordance which I

Anglin J. have seen, the first paragraph, article 1025, C.C., is
- not dissimilar in substance to the main provision of

the second paragraph of article 1138, C.N.
The issue of the Crown grant to Thibault, in my

opinion, served to perfect and confirm Howard's
title and apart from the effect of the registry laws, did
not clothe Thibault with capacity to confer upon a
purchaser, who took subsequently and with notice of
the transactions between Thibault and the Austin
Lumber Company and the liquidator of that company
and Howard, a title adverse thereto and incontestable
by Howard.

As.already stated, prior to 1909 (see article 1572,
R.S.) the law clearly contemplated and provided for
the sale and transfer of the rights-of settlers before
the issue of letters patent. (Articles 1563 et seq.)
It has been the constant practice in the Province of
Quebec to recognize the right of settlers located prior
to July, 1909, to sell and transfer their holdings to
purchasers who assume the performance of the condi-
tions upon which the location tickets issued (article
1556). The fact that such purchasers intend, after
obtaining patents, to cut the timber on the land for
commercial purposes has never been deemed to invali-
date such transfers, and if it were now to be held that
it did, many titles in the province would be jeopar-
dized. The fact in the present case is that no timber
was cut before patent issued and there is nothing in
the record to warrant an inference that the Austin
Lumber Company when purchasing intended to cut
the timber before obtaining the patent for the land.
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I am not prepared, therefore, to deny the validity of 1914

the title advanced by the plaintiff on the ground that HOWARD
V.

the transfer from Thibault to the Austin Lumber STEWART.

Company was contrary to public policy. Anglin.T
Neither does article 2085, C.C., in mty opinion, pre- -

clude the plaintiff's title being set up against the de-
fendant. That article makes the registered title of a
subsequent purchaser for valuable consideration good
as against an unregistered right of a third party
which is subject to registration, although the subse-
quent registered purchaser has taken with notice or
knowledge of such right. If the rights of the Austin
Lumber Company were "subject to registration" or
susceptible of registration in the registry office of the
registry division before patent issued, they were so
registered. If their registration there was irregular
and ineffectual it was because they were not then sus-
ceptible of such registration and not subject to it.
Article 2085, C.C., deals with registration in the regis-
try division under the provisions of the articles
grouped under the 18th title of the Civil Code,
articles 2082 et seq. It does not refer to the special
registration provided for interests in unpatented
lands by articles 1563 et seq. of the R.S.Q., 1909. While
failure to register under the provisions of the "Public
Lands Act" may subject the assignee of an interest
in unpatented lands to the risk of losing it in favour
of a subsequent transferee before patent who registers
his transfer (article 1569), or of a grantee from the
Crown after a forfeiture, under article 1574, of the
rights of the original or prior locatee, there is no pro-
vision in the "Public Lands Act" which protects a per-
son who subsequently to the issue of the patent takes
from such original or prior locatee with notice of the
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1914 earlier transfer of his interest. For a short time
HOWARD (1904-1906) failure to register in the department

V.
STEWART. within thirty days a transfer of unpatented land ren-

Anglin J dered it void. Article 1275(a) of the R.S.Q., 1888, as
- enacted by 4 Edw. VII., ch. 13, sec. 9, so provided;

but that provision was repealed by 6 Edw. VII., ch.
15, sec. 2, and has not been re-enacted. Non-registra-
tion in the Department of Lands and Forests did not
invalidate the transfers from Thibault to the Austin
Lumber Company and from that company to the

plaintiff. If those instruments were not originally,
and did not, upon issue of the patent, become subject
to registration in the registry division article 2085,
C.C., affords no protection against them; if upon-issue
of the patent they became subject to and susceptible of
such registration, although the recording of them
may have been irregular and ineffectual, when it took
place, I see no reason why upon issue of the patent to
Thibault it should not have been held to have become
regular and efficacious. If so, a further answer to
defendant's plea under article 2085, C.C., is afforded
by the implications of that article itself.

I find nothing either in the articles of the Civil
.Code or in the provisions of the Revised Statutes in-
voked by the defendant which warrants the view that
a purchaser of patented land from the original locatee
thereof who has full knowledge of instruments trans-
ferring the locatee's interest in such land executed by
him and recorded in the office of the registry division
before patent issued may disregard them with impunity
and, notwithstanding such knowledge, obtain a title
which the persons interested under such instruments
cannot successfully contest.

A critical examination of the. documents put in
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evidence to shew the lands held by the Austin Lumber 1914

Company, checking them one with another and with HOWARD

the evidence of the Crown lands agent, Michon, has STE*ABT.

satisfied me that it is not established that when that Anglin J.

company acquired lot 35 (100 acres) from Thibault it
already held more than 200 acres of unpatented lands.
Except this lot and possibly lots 30 and 36 in the same
range of Arago it would appear to have held no un-
patented lands. Lots 30 and 36 are mentioned in two
documents filed as still unpatented. But 3ichon says
lot 30 was patented as to one-half in 1889 and as to the
other half in 1908. The deed from Lefaivre to Howard
shews that the Austin Lumber Company acquired lot
36 only on the 27th August, 1909, whereas it acquired
lot 35 oi the 11th August, 1909. All the other property
mlentioned in the deeds produced is shewn to have been
either land patented before the date of the Thibault
deed, land acquired by the company after that date,
or land over which it held only the right to cut timber.
While I fully agree with the learned Chief Justice of
the King's Bench that, if the defendant had shewn
that the Austin Lumber Company possessed more
than 200 acres of unpatented land in March, 1909, the
burden would have been upon it to establish that it
had dispossessed itself of such surplus land before
taking the Thibault deed in the following month, I
am, with respect, unable to accept the view on which
the learned judge proceeds that the documents pro-
duced clearly establish that the company owned more
than 200 acres of unpatented land in March, 1909. I
find that this allegation of the respondent was con-
tested in the factum of the appellant in the Court of
King's Bench as it was at bar in this court. It has,

25
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1914 therefore, not been established that the deed from Thi-
HOWARD bault to the Austin Lumber Company was in contra-

STEWART. vention of the third paragraph of article 1556 of the
- R. S.Q.

Anglin J.
- If the notice of intention to cancel given under

articles 1577 and 1578, R.S.Q., had been followed by
actual cancellation under article 1574, so that the
title of Thibault under his patent might be deemed
the outcome of a new sale by the Crown, it may be
that the rights acquired by the Austin Lumber Com-
pany and the plaintiff would have been thereby ex-
tinguished. But no such steps were taken. On the
contrary, as is deposed to by Crown lands agent,
Michon, lot 35 always remained registered in the de-
partment in the name of Thibault from the date of
his location ticket, April 11th, 1908, and the grant
which he obtained on the 27th April, 1912, was made
in fulfilment of the contract of sale evidenced by that
location ticket.

In my opinion the title of the plaintiff Howard has
been fully established and is not open to attack upon
any of the grounds preferred by the defendant.. The
appeal should be allowed with costs throughout and
judgment should be entered for the plaintiff, granting
the conclusions of his declaration.

The appellant does not contest the right of the
defendant to be reimbursed the cost of cutting and
floating the timber in question.

BRODEUR J.-Nous avons a consid6rer dans cette
cause si un colon peut, avant 1'6mission des lettres
patentes vendre sa terre et nous avons aussi h l'ex-
aminer si le d6faut d'enregistrement, au d~partement
des Terres, de cette vente peut empicher lacqu~reur
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de r~clamer contre un tiers qui a aussi un titre du 191

m~me colon. HOWARD

Je dois dire de suite que si la concession du lot STEWART.

avait ft6 faite aprbs le ler juillet, 1909, la question se Brodeur J.
rdsoudrait bien facilement; car Particle 1572 des -

Statuts Refondus de Quebec de 1909 d6clare bien
formellement que
les lots vendus ou autrement octrovys pour fins de colonisation apras
le ler juillet, 1909, ne peuvent pendant cinq ans, a compter de la date
du billet de location, tre vendus par le porteur du billet de location.

a moins que la vente ne soit autoris~e par le ministre.
Mais le billet de location dans la pr~sente cause

t 6mis Pann~e pr6c6dente, en 1908. Voici d'ailleurs
les faits importants du litige.

Le 29 avril, 1908, le nomm6 Thibault a demand6 A
I'agent des Terres de la Couronne a Montmagny de lui
vendre le lot No. 35 du premier rang du Canton Arago.
L'agent, aux termes de Particle 1269 des Statuts Re-
fondus de la province de Quebec de 1888, tel qu'-
amend& par la loi de 1904, ch. 13, sec. 8, lui a vendu le
terrain en question aux conditions ordinaires d'habita-
tion, de paiement et d'6tablissement, avec pouvoir pour
le ministre de r6silier la vente et d'annuler le billet de
location si le colon ne remplissait pas ces conditions.

Le 11 aofit, 1909, Thibault a transport6 a la cor-

poration "Austin Lumber Company," par acte notari6,
tous les droits qu'il avait dans ce lot de terre, pour
$325, dont $275 comptant et la balance payable lors
de la remise des lettres patentes que Thibault s'en-
gageait d'obtenir en son nom du d6partement des
terres.

Cette compagnie devait, de son c6td, faire les trois
paiements annuels que Thibault devait encore au
gonvernement.

25%
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1914 Peu de temps aprbs ce contrat entre Thibault et la
HOWARD Compagnie "Austifl Lumber," cette dernire fut mise

STEWART. en liquidation; et le liquidateur, le 29 octobre, l010,

Brodeur J. vendait, par autorisation de justice, a Howard, 1'appel-
- ant, 1'actif de cette compagnie, y compris le lot No. 35.

L'acte de vente de Thibault h la compagnie "Austin
Lumber," ainsi que 1'acte de vente du liquidateur a
Howard, ont 6t6 enregistr6s au bureau d'enregistre-
ment du comt6 sous les dispositions de larticle 2098
de Code Civil; mais, par contre, ils n'ont pas t en-
rigistrbs ou D6partement des Terres de la Couronne,
suivant les dispositions des articles 1563 et suivants
des Statuts Refondus de 1909.

Les palements qui devaient 6tre faits annuellement
n'ayant pas ti effectuds, le d6partement donna avis A
Thibault que la ministre allait r6silier la vente, et
alors ce dernier, s'autorisant du fait que la Coinpagnie
"Austin Lumber" ne lui donnait pas d'argent pour
faire ses paiements, ainsi quelle s'y 6tait oblig~e, a
fait les versements avec son propre argent et a pris la
patente.

Au lieu cependant d'aller remettre cette patente A
la compagnie, comme il y tait oblig6 en vertu de son
contrat du II aofit, 1909, il a revendu la proprit6 a
l'intim6 Ste~art.

Ce dernier a, dans lhiver suivant, coup6 environ
850 cordes de bois sur cette proprit6; et Howard le

poursuit pour 6tre d&clar6 propri6taire de ce lot et

du bois qui y a 6t coup6 par Stewart et accompagne
sa demande d'une saisis-revendication.

La Cour Supbriepre et la Cour d'Appel, le juge

Cross dissident, out renvoy6 cette action. Howard

appelle devant cette Cour de ce jugement.

J'en suis arriv6 a la conclusion, apris avoir donn6
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aux questions qui se soul~vent beaucoup d'6tude et de 1

consideration, que Howard devrait r6ussir et que le HOWARD

jugement a quo devrait tre renverse. STEWART.

La position 16gale se resume a ceci, suivant mol: Brodeur J.
Un tiers peut acqu6rir la terre d'un colon qui la -

dbtient par billet de location 6mis avant le ler juillet,
1909, pourvu que cette acquisition ne lui donne pas
plus de trois cents aeres de terre.

Pour &tre invoqude contre une autre personne qui
a 6galement un titre de colon, cette vente devra 4tre
enregistr~e au bureau d'enregistrement du comt6, en
vertu du principe que de deux acqu6reurs du m~me
immeuble du mime vendeur celui dont titre est en-
registr6 le premier a droit d'en r6clamer la propri6tC.

Cette vente, pour 6tre valable, n'a pas besoin d'6tre
enregistr~e au bureau des Terres de la Couronne.

La Cour Sup6rieure et la Cour d'Appel ont d~cid6,
en ha presente cause, que la compagnie "Austin Lum-
ber" n'a jamais 6t propri~taire du lot en question, et
que les lettres patentes donnaient u Thibault un titre
parfait qui l'autorisait de disposer de la proprift6 en
favour de qui il voudrait.

On a all(gu6 aussi en faveur de Thibault dans ces
jugenients la n~gligence de la compagnie de remplir
ses obligations.

Ceci nous am~me a consid6rer la nature du titre
que poss~de de colon.

Je crois qu'a l'origine il 6tait incertain si le billet
de location qui 6tait alors remis au colon pouvait 6tre
consid6rb comine une vente. Par ce billet de location
le colon avait le droit d'aller s'installer sur une terre
de la Couronne avec la permission de cette dernibre: et,
s'il y faisait certains d6frichements, y construisait
certaines batisses et faisait certains paiements, il
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1914 pouvait, apris un certain nombre d'annes, devenir
HOWARD acqu6reur de cette terre.

STEWART. La Cour d'Appel, en 1887, a d6cid6 dans la cause

Brodeur J de Gilmour v. Paradis(l), que ce contrat constituait
- une promesse de vente.

Dans une cause de Dinan v. Breakey, d&cid~e en
1881(2), la Cour de Revision, h Quebec, a d~clar6 que
le billet de location 6tait une vente conditionnelle.

Mais depuis 1904 il ne pent pas y avoir de difficultd
quant h la nature du contrat. C'est une vente condi-
tionelle. En effet, 1'article 1269 des Statuts Refondus
de Qu6bec de 1888 a 6t6 amend6 en 1904 par le chapitre
13 qui declare que l'agent des terres est tenu de vendre
au colon de bonne foi les terres propres a la culture et
que

les ventes faites par les agents prennent leur effet du jour qu'elles
sont faites.

L'article ajoute cependant que si le billet de loca-
tion renferme quelque erreur cl6ricale, le minist~re
pent I'annuler pour qu'il soit 6mis un nouveau billet
corrig6 "qui a son effet de la date du premier."

Nous sommes done dans le cas actuel en presence
d'une vente qui est susceptible d'Atre r~sili~e par le
vendeur si 1'acheteur ne remplit pas les conditions
stipuldes dans le contrat.

Mais du jour ofP le billet de location a kt 6mis le
colon est devenu le propridtaire de son lot a toutes
fins que de droit, a 1'exception de certaines restric-
tions 6dicties par la loi statutaire et le colon peut se
pr~valoir de tous les priviliges que 1'acheteur poss~de
en vertu 'du Code Civil. Plus tard, quand il aura
rempli ses conditions de paiement et d'6tablissement,

(I) M.L.R. 3 Q.B. 449.
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il pourra avoir des lettres patentes, qui ne constitue- 1914

ront pas pour lui une nouvelle acquisition de la pro- HOWARD

prite, mais la confirmation, cette fois sans con- STEWART.
dition, de son droit de propri6t0 dans le lot vendu. Brodeur J.

C'est ce que Cour d'Appel a d~cid6 dans la cause de -

Handiley v. Foran (1), ofi le juge Hall, parlant au non

de la cour, disait:-

It has often been held that a location-ticket or promise of sale,
with possession, was equivalent to a title, and the subsequent delivery
of letters patent in exchange for the location-ticket whose conditions
had been complied with, did not establish the date of the creation of
a new right. but only the recognition of a pre-existing one.

Dans une cause de Leblanc v.-Robitaille(2), jug6e
par cette Cour en 1901, il a t6 d6cid6 que sous 1'article
1269 tel qu'en force alors le billet de location n'avait
ancun effet tant que le ministre ne 1'avait pas ap-
prouv&.

Mais trois ans plus tard cet article 1269 6tait rap-
pelM et cette approbation du ministre disparaissait
pour faire place A la d6claration que "les ventes faites
par les agents prennent leur effet du jour qu'elles
sont faites"; et Fintervention du ministre n'tait
n6cessaire que dans le cas oil il y auriat en erreur
cl6ricale dans le billet de location. Dans ce cas, le
ministre 6tait tenu de corriger cette erreur.

Il y a aussi une autre cause d6cid6 par cette Cour,
Green v. Blackbarn(3), ofa les droits du colon quant
aux mines ont t6 examin6s. Mais 14 encore il s'agis-
sait* d'un billet de location kmis en 1901, avant la loi
de 1904, par cons6quent.

Mais on dit: La compagnie Austin n'ayant pas
rempli ses conditions d'achat, Thibault pouvait les

(1) Q.R. 5 Q.B. 44. (2) 31 Can. S.C.R. 582.
(3) 40 Can. S.C.R. 647.
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]914 ex6cuter lui-m~me et devenir propri6taire absolu de
HOWARD Son lot.

STEWART. La r~ponse A cette pr6tention est bien facile. Elle se

Brodeur J. trouve dans larticle 1536 du Code Civil qui dit que le
vendeur d'un immeuble ne peut demander la rdsolu-
tion de la vente faite par I'acheteur d'en payer le
prix, a moins d'une stipulation sp6ciale a cet effet.
Or, nous ne trouvons pas de telle stipulation dans
l'acte de 11 aofit, 1909; et, par cons6quent, Thibault
ne pouvait pas proprio mot r~silier cette vente qu'il

avait faite h la compagnie Austin et assumer le rble
de propri6taire absolu.

En Cour d'Appel, P'honorable juge-en-chef a d6-
clare que le vente a ]a compagnie Austin 6tait nulle
parce que cette dernibre d6tenait alors plus de 300
acres de terre de la Couronne.

II est bien vrai que la loi h cette 6poque, 1275(c)
tel qu'6dict6 par 4 Edw. VII., ch. 13, sec. 9, et amend6
par 9 Edw. VII., ch. 24, sec. 3, d6clarait que les trans-
ports faits en faveur d'une mime personne pour plus
de 300 acres non-patentis 6taient nuls et ne conf6rai-
ent aucun droit au cessionnaire pour le surplus des
300 acres. Mais je ne vois pas que la preuve de ce fait
ait 6t6 faite.

J'ai analys6 avec soin la preuve et je trouve qu'au 11
aofit, 1909, la compagnie Austin avait en sa possession
le lot 30 du premier rang Arago; mais ce lot avait
6 patente en 1899 et 1908; elle avait aussi les lots

26 et 27a du 3 me rang Arago; mais ces lots 6taient
patentis depuis 1892 et 1897. Elle avait aussi partie
du lot No. 33 et le No. 32 du 6 me rang du Canton
Patton; mais.ces lots avaient 6 patenths en 1908 et
1909.
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Mais on dit qu'elle avait des droits de coupe sur 1914

un grand nombre d'autres lots. HOWARD

La preuve, en effet, constate que cette compagnie STEWART.

avait le droit de couper du bois sur plusieurs lots qui Brodeur J.
n'4talent pas encore patent~s; mais ce droit ne don- -

nait pas h la compagnie la proprit6 des lots eux-
m6mes, et il ne peut pas 6tre affect6 par la prohibition
de la loi.

Maintenant le d~faut d'enregistrement du trans-
port au bureau des Terres de la Couronne n'effecte pas
sa validit6. En 1904, la L~gislature de Qubbec avait
d6clar6 que les transports qui ne seralent pas transmis
an d6partement seraient absolument nuls et de nul
effet; mais cette 16gislation fut abrogde en 1906, d&
monstrant par la d'une manidre 6vidente qu'en 1909
les transports non enregistrbs au d6partement 6taient
consid~rds comme valides entre les parties contrac-
tantes.

L'intim6 a pr~tendu aussi que lenregistrement de
la vente de Thibault h la compagnie Austin au bureau
d'enregistrement du comt6 est sans effet parce que le
contrat d'acquisition de. Thibault lui-n~me n'a pas
6t6 enregistr(. 11 se base sur la dernibre partie de
l'article 2098 du Code qui dit:-

Jusqu'ft ce que 1'enregistrement du droit de 1'acqufreur ait lieu,
I'enregistrement de touts cession, tout transport, toute hypoth~que ou
tout droit reel par lui consenti affectant l'immeuble est sans effet.

I faut lire cet article avec l'article 2084, qui
d~clare que les titres originaires de concession sont
exempts des formalit~s de 1'enregistrement. Par con-
s6quent, les lettres patentes 6mises par la Couronne
n'ont pas besoin d'6tre enregistries.

Il en 6tait probablement de mime de.la vente que
1'agent des terres de la Couronne faisait sous les dis-
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1914 positions de 1'article 1269 S.R.P.Q. de 1888 tel qu'-
HOWARD amend6 en 1904.

V.
STEWART. En supposant que les dispositions formelles de

Brodeur J. l'article 2098 devraient pr~valoir et qu'il faudrait
enregistrer mine les lettres patentes pour qu'un colon
puisse faire la vente de sa proprit6, 1'intim6 ne serait
pas dans une meilleure position que le vendeur. Il ne
pourrait pas lui aussi pr6tendre que son titre, quoiqu'-
enregistr6, aurait plus de valeur que celui de la com-
pagnie Austin. Car si 1'enregistrement des lettres
patentes est n6cessaire pour la compagnie Austin,
il est 6galement ncessaire pour 1'intim6 Stewart.

Nous serious done, suivant les pretentions de
l'intim6, en presence de deux acheteurs dont les titres
n'auraient pas 6t6 validement enregistrbs. Alors dans
ce cas-1h celui qui devrait 1'emporter serait le premier
acqureur. Le second acqureur, en effet, d6clare la
premire partie de l'article 2098, ne peut r6clamer
contre le premier acquereur que si son titre est en-
registr6.

Pour toutes ces raisons, je suis done d'opinion que
le jugement a quo doit 6tre renvers6 avec d6pens de
ebtte Cour et des Cour inf6rieures.

Le demandeur appelant doit tre d6clar- proprie-
taire du lot No. 35 du ler rang du Canton Arago et il
doit tre aussi d6clar6 propridtaire des 850 cordes de
bois qui ont 6t6 saisies revendiquies.

IL a 6t6 prouv6 que la d~fendeur intim6 avait .coup6
ce bois et 1'avait transport6 h la rivibre h ses frais et

d6pens. II aurait, h raison de cela, augment6 la
valeur du bois au montant de $3.25 la corde. II a
prouv6 qu'il avait d~pens6 sur ces 850 cordes de bois
la somme de $2,762.50. 11 aura done la droit de re-
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tenir le bois, sons les dispositions de l'article 441 du 1914

Code Civil, jusqu'a ce que le remboursement de cette HOWARD

somme ait 6t6 effectude. STEWART.

Brodeur J.

Solicitors for the appellant: Taschereau, Roy, Cannon,
Parent d' Fitzpatrick.

Solicitor for the respondent: Mawrice Rousseau.
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THE MONTREAL WATER AND
POWER COMPANY (DEFENDANTS) RESPONDENTS.

APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC.

Municipal corporation-Contract with company-Franchise for water

supply-Protection against fire-Negligence-Liability of com-
pany to ratepayer-D6lit-Damages.

A municipal corporation, with assent of the ratepayers, entered into

a contract by which it gave the defendant company the exclusive

privilege for twenty-five years of maintaining a system of water

supply to the municipality. The company was authorized to fix

rates for water supplied for domestic purposes and was obliged,
for protection against fire, to have hydrants at certain places
and at all times, in case of fire, except when the plant was
undergoing necessary repairs, to maintain a specified capacity
and pressure of water. The property of B., a ratepayer, was
destroyed by a fire which attained serious dimensions owing to

the pressure being at the outset much less than that required
by the contract.

Held, affirming the judgment of the King's Bench (Q.R. 22 K.B. 487)

which affirmed the Court of Review (Q.R. 41 S.C. 348), Brodeur

J. dissenting, that there was no contractual relation between B.

and the company; that the contract did not evidence any inten-

tion by the parties to it to give a right of action against the

company to each ratepayer in case of violation of the provisions

for fire protection; and that B., therefore, could not maintain

an action for the value of his property so destroyed.

Held, also, Brodeur J. dissenting, that B. could not maintain an

action for damages on the ground that the failure to maintain

the pressure stipulated for in the contract constituted a d6lit

or quasi-ddlit under the law of Quebec.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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APPEAL from a decision of the Court of King's 1914

Bench, appeal side, of the Province of Quebec(1), BELANGER

affirming the judgment of the Superior Court sitting AIOEA

in review at 31ontreal(2), by which the verdict for the WATERAND

plaintiff at the trial was set aside and his action dis- POWER Co.

missed.
The facts are sufficiently set out in the above head-

note.
The action was brought against the defendant

company and the Town of St. Louis. It was dismissed

as against the town at the trial in which judgment the

plaintiff acquiesced. The action was maintained

against the company and the daniages aissessed at

$16,712. This judgment was reversed by the Court of

Review and the action dismissed in toto. The Court

of King's Bench affirmed such dismissal.

Alignault K.C. and Duranleau for the appellant.
By the contract the municipal corporation covenanted
on behalf of the ratepayers which it represents.
Stevenson v. City of Montreal(3) ; and see Wilshire
v. Village of St. Louis du Mile Ed(4).

The cases deciding against a right of action in a

case like this where there is a penalty for non-per-

formance do not apply. The clause in the contract

providing for forfeiture in case of non-performance is

not a penal clause. The forfeiture is conditional on
the municipality buying the plant which it may not
do. See Simpson v. South Oa-fordshire Water and Gas

Co.(5), referring to Atkinson v. Newcastle and Gates-

head Water Co.(6), relied on by respondents.

(1)Q.R. 22 K.B. 487. (4) Q.R. 8 Q.13. 479.

(2) Q.R. 41 S.C. 348. (5) [1908] 1 K.B. 917.
(3) Q.R. 6 Q.B. 107. (6) 46 L.J. Ex. 775.
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1914 The question is peculiarly one of Quebec law and
BELANGER the decisions in France should be followed. See

MOrTrEA, Fuzier-Hermann, Code Civile Annot6, Ad. 1121, No.
WA' 30; Dalloz Rep. 20, "Obligations" No. 273.

AND Z

POWER CO. The following English decisions, among others, are
in the plaintiff's favour. Campbell v. East London
Water Works (1) ; Dawson v. Bingley Urban District
Co utncil(2).

The defendants may be liable on the contract and
also to an action ex delicto. See 20 Laurent No. 463;
Fuzier-Hermann C.N. Supp. Arts. 1382, 1383, No. 854.
Turner v. Stallibrass(3) ; Quebec Railway Light and
Power Co. v. Recorder's Court(4).

As to liability for d6lit in this case see Guardian
Trust and Deposit Co. v. Fisher(5).

Atwater K.C. and Buchanan K.C. for the respond-
ents. The appellant might, possibly, have had a right
of action if the respondents had failed to supply water
for domestic purposes, but could have none for failure
in the public supply. Johnston v. Consumers' Gas
Company of Toronto(6) ; Atkinson v. Newcastle and
Gateshead Waterworks Co. (7), at page 448.

THE CHIEF JUSTICE.-I concur in the dismissal of
this appeal.

IDINGTON J.-The appellant was a ratepayer and
inhabitant of the Village of St. Louis du Mile End
when a fire destroyed his property whilst that muni-

(1) 26 L.T. 475. (4) 41 Can. S.C.R. 145.
(2) 27 Times L.R. 308. (5) 200 U.S.R. 57.
(3) [1898] 1 Q.B. 56. (6) [1898] A.C. 447.

(7) 2 Ex. D. 441.
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cipal corporation held a contract from respondent 1914

to supply the inhabitants thereof with water. BEfANGEB

He sued both the municipal corporation and re- vONTREAL
spondent to recover damages resulting from this de- WAT"

Z5 AND

struction of his property by said fire. POWER Co.

The municipal corporation was discharged from Idinglon J.

such claim by the learned trial judge dismissing the
action as against it, and no appeal has been taken,
but respondent was held liable by said learned judge
to the appellant.

This judgment against respondent was reversed
on appeal to the Court of Review and such reversal
has been upheld by the Court of King's Bench.

The question raised is the liability of the respond-
ent to a party with whom it never had any contract.

It is said that the contract made between respond-
ent and the municipal corporation was made on behalf
of each and all of the inhabitants, members of the
municipal corporation, and that though technically
made with the corporation must be held to enure to
the benefit of the appellant.

Without investigating fully the possibility of such
a corporation, which is a mere creature of a statute
and therefore possessing only such powers of action
in way of contracting for itself or others as the
statute may have given it, I cannot pass any opinion
relative to such possibility.

I am content thus to indicate what may, on such
investigation, be found to be an insurmountable bar-
rier to the possible right of action founded on what
may be an unauthorized transaction on the part of
the municipal corporation. In the view I take of the
contract and the possibility of its founding any such
obligation on the respondent to indemnify the appel-
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1914 lant as claimed, it is quite unnecessary for me to
BELANGER enter upon such an inquiry, much less express an

MONTBEAL opinion thereupon.
IWATEB The contract provides, in a way that is quite

AND

POWER Co. USUal, for the respondent supplying to the inhabi-
Idington J. tants water for domestic and other public purposes

for the term of twenty-five years.
The necessary powers for executing such pur-

poses are provided by the contract and, its counter-
part, a by-law approved by the electors of the muni-
cipality; and the frame of the contract as well as the
mode of compensation is such as to suggest that there
may be created an obligation by the respondent to
each of the ratepaying inhabitants for and in respect
of which they may have, on default, personal remedies.

I express no opinion as to that either. All I am
concerned with here is to point out that in the con-
tract there clearly seems to be expressed some such
purpose or intention on the part-of the framers there-
of and of the formal parties thereto.

There is also in the "Municipal Code" enabling the
village to enter into such a contract much that would
suggest that the municipality itself, undertaking the
duty of furnishing such a water-supply, would become
liable in many ways for its failure to discharge the
duties incidental to the execution of such an under-
taking.

But when we consider its powers and responsibili-
ties in furnishing, if it should undertake to furnish,
the needed fire protection, we do not find it so easy to
see how it could become thus indirectly an insurer
against fire which would give rise to the right of ac-
tion against it in case of failure sufficiently to execute
such a purpose. Though there does seem something
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possible in way of liability for such supply of good 194

water for domestic purposes there is not, I submit, a BELANGER
V.shred of reason to imipute liability for non-mainten- 1ON TrBEAL

ance of pressure of water in case of fire. WATER
AND

When, instead of doing either of these things, the POWER Co.
municipal corporation, so constituted, delegated, by Idington J.
way of contract, these privileges and duties to another,
surely such considerations, exhibiting the vast differ-
ences of law and fact between what is usually involved
in the execution of each of such purposes in relation
to either of these respective fields of action, must be
had in view when we come to the interpretation and
construction of such a peculiar contract and have to
determine what was the intention of those entering
into it.

It is by this intention so far as we can gather it
from the contents of the instrument and the surround-
ing circumstances of law and fact existent at its ex-
ecution, and aiding its interpretation wherein it may
be ambiguous, that I think we must be bound.

The first article seems only to contemplate the
supply of a

continuous and sfflicient supply of good, wholesome and drinkahle
water to the said municipality and its inhabitants, both for public
and domestic use.

Ifvdrants are to be erected at specified distances
apart.

Then, in article 5, we have the following-

Water from the said hydrants shall be used only for the ex-
tinguishing of fire and the practice of the fire engines, for watering
the roads and streets, and the ordinary requirements of the police
and fire stations and of the Municipal Hall and generally for all
strictly corporation purposes now existing or which may hereafter
exist during the term of this agreement, the whole gratuitously,
except as provided in this article.

26
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1914 And later on we have the article 8, as follows:--
BELANGER The said water works shall at all times, except whenever and so

MO long as absolutely necessary repairs must be made, be of a sufficient
MONTREAL

WATER capacity to throw upon the flames, in case of fire, from three hy-
AND drants simultaneous streams of water from a hose three hundred feet

POWER Co. long and two inches and a half in diameter with a one inch nozzle

Idington J. to the height of not less than seventy-five feet.

In these features of a very long contract there is
to be found all that lends any colour to the contention
that there was such' a legal relation, contractual or
otherwise, constituted between respondent and appel-
lant. whereon to found such an action as this.

I cannot conceive of such a purpose having been
within the contemplation of the parties being so ex-
pressed.

If it was intended that each of the inhabitants was
to enjoy such a right of action one would have ex-
pected the parties to such an unusual form of liability
or obligation to have expressed it in some form or
other.

So far from that being the case there is nothing
but a capacity in equipment equal to the emergency of
supplying, if needed, a pressure of water directed
through such equipment.

It does not provide for constant pressure of any
kind. Are we to read into the contract what it does
not contain even as between the parties thereto,
and then imply, upon such implication something,
which common knowledge of the world and its ways
in regard to municipal government, tells us no one
ever dreamed of in framing any such like contract ?

Generally in such like contracts special care is
taken specifically to provide for a constant pressure of
such degree as agreed upon and, on notice of fire, an
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adequate increase of pressure measured by the re- u91

quirements agreed upon. BELANGER
r.

This contract certainly is not a model for any MONTREAL

municipality to adopt. And its expressly gratuitous WATERZ5 AND
nature and general attitude does not help the appel- POWER Co.

lant. Idington J.

We have had able argument presented in support

of the appellant's claim, but unfortunately the found-
ation upon which it has of dire necessity to rest is

most slender indeed.
I have for argument's sake assumed the possibility

of a better contract, but any direct contract of this
sort with any municipal corporation which does not
indicate a clear purpose of its being so framed for the
personal benefit of each of the inhabitants that it must

give rise to a legal obligation towards each of such

persois, must mTeet with great difficulty of its being
so enforced.

Moreover, there is an express alternative given in
case of default which seems of such a restrictive nature
as to forbid such action as this.

I think the appeal must be dismissed with costs.

DUFF J.-The appellant bases his right to relief
upon the proposition that the respondent company's
covenant contained in the contract between the com-
pany and the municipality requiring a specified pres-
sure to be maintained was a-covenant exacted by the
municipality for the personal benefit of all inhabitants

and ratepayers. I think this contention cannot be

sustained. The municipal council, of course, in enter-
ing into a contract of this description, acts in the inter-
ests of the ratepayers if not of the general body of the

26%

363



SUPREME COURT OF CANADA. [VOL. L.

1914 inhabitants of the municipal district. In a loose sense

BELANGER it may be said to be a trustee for these. But that is a

MON 'EAL very different thing from saying that every stipulation
WATER in the contract in question is intended to create and

AND

PoWER Co. does create an obligation which is a vinculum juris be-

Duff J. tween the company and every such ratepayer or in-
-~ habitant. The conclusion to which I have come is

that as regards such a stipulation in question the in-
tention to create such a situation is not sufficiently
evidenced and I think there are considerations stated
by Lord Cairns in Atkinson v. Newcastle anl Gates-
head Waterworks Co. (1), at pages 446 and 447, which
are sufficient to rebut the existence of any such inten-
tion in this case.

ANGLIN J.-Assuming in favour of the appellant
(plaintiff) three points which are contested by the
respondents (defendants), namely, that by its con-
tract with the municipality of St. Louis du Mile End
the defendant company undertook to maintain a de-
fined water-pressure for fire purposes, that the part of
the municipality in which the plaintiff's property is
situate is within that undertaking, and that it is suffi-
ciently established that failure to maintain such pres-
sure was, in a legal sense, the cause of the loss which
the plaintiff sustained, I am nevertheless of the opin-
ion that he cannot recover the damages which he
claims in this action.

An alternative claim against the municipal cor-
poration was dismissed by the learned trial judge on
the grounds that it owed no duty to the plaintiff in
regard to the water-service, its powers in that respect

(1) 2 Ex. D. 441.

364



VOL. L.] SUPREME COURT OF CANADA.

being purely facultative, that the plaintiff as a rate-

payer was bound by the terms of the contract with BELANGEB

the waterworks coimpany which expressly relieved the MION RAL

municipality from all liability for damages arising out '"'AlR
n AND

of the exercise of the privileges conferred by the con- POWER CO.

tract, and that there was, therefore, no lien de droit, Anglin J.

between him and the corporation on which he could
found an action against it. le has acquiesced in this
disposition of his suit against the town.

le bases his claim against the defendant company
on two grounds - breach of contract and tortious
dereliction of duty. He asserts that as a ratepayer he
is a party to the contract under which the company, in
consideration of an exclusive franchise from the muni-
cipality, undertook to furnish a supply of water; or
that, if he is not a party to it, he is a person for whose
advantage that contract was made, that it is within
the purview of article 1029 C.C., and that he is en-
titled to claim the benefit of it and to maintain an
action for damages for injury sustained through the
defendant's breach of its provisions. In the alterna-
tive he says that by its contract the defendant coin-
pany undertook a public duty or calling absolute in its
character, and that, the company having entered upon
the discharge of that duty, breaches of it entailed
liability in tort to every individual citizen injured
thereby.

The plaintiff's claim that lie is a party to the con-
tract seems to rest chiefly on the fact that it was auth-
orized by a by-law submitted to the votes of the rate-
payers. I am by no means satisfied that a municipal
corporation has the power under Quebec law to enter
into a contract in the name and on behalf of its rate-
payers or citizens individually. But if that may be
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1914 done, the present contract, at all events as to the

BELANGER supply of water for other than domestic purposes, is

MONTREAL clearly not of that character. The municipal corpora-
WATER tion makes it as principal and on its own behalf and

AND
PowER Co. not as agent or representative of its ratepayers. The

Anglin J. consideration for the franchise granted is expressly
stated to be

the public benefit to be derive(] by the said municipality and the
taxpayers.

The assent of the electors to the authorizing by-law
- required because of the obligation imposed on
householders to pay rates (art. 637(a) C.M.) -does
not, in my opinion, make them parties to the contract,
or entitle thqm to enforce it as privies.
* No doubt, under the Civil Code in the Province of

Quebec (art. 1029) as under the Code Napoleon in
France (art. 1121), provision is made for stipulations
in contracts in favour of persons not parties to them
but for whose direct benefit such stipulations are in-
tended; and in cases in which it is established that it
was meant -to confer upon such third parties rights of

action in respect to such stipulations, such rights may
exist. But every contractual stipulation for the
benefit of another (stipulation pour autrai) does not

give to that other a right of action to enforce it. Such
a right arises only where it was the intention of the
parties to the contract to confer it - an intention the
existence or ion-existence of which must be deter-

mined by the interpretation of the contract. 11atts-
TW7ard et cie. v. Cels(1). The principle of this arrt

was applied in Allem & Ciurry Manufacturing Co. v.
RShreveport Wauteriworks Co.(2), to a contract not

(2) 113 La. Rep. 1091.
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dissimilar to that now before us in regard to its pro- 1

visions for fire-pressure. From the fact that fire pro- BELANGER

tection is in the nature of a public service, that it MON REAL

constitutes a branch of the civic administration, that WATER
AND

the terms of the present contract, which distinguishes PoWER Co.

between domestic supply and that for hydrants to be Anglin.T.
used only for street watering, fire engines and "all -

strictly corporation purposes," indicate that it was
for a service of such a public character that provision
in regard to fire-pressure was made, that the muni-
cipality was not under any obligation to the inhabit-
ants to furnish fire protection, that it is unlikely that
it woul i seek to impose onl a priva te coipany under-
taking to supply water an obligation of the nature
contended for, to which it was not itself subject, that
liability to actions at the suit of individuals for every
breach of such a contractual undertaking vith the
municipality would be of such an onerous character
that its assumption by the company would be highly
improbable - in a word, that there is nothing either in
the language of the contract or in the circumstances
under which it was entered into to rebut the ordinary
presumption that the stipulation of a contracting
party is for himself and not for a third person, but, on
the contrary, much to indicate that there was no in-
tention on the part of either contracting party to con-
fer on every ratepayer or citizen such a right of
action as the plaintiff asserts, I conclude that the
stipulations in regard to public hydrants and pres-
sure for fire purposes were not stipulations pour
autrui in the sense in which the plaintiff prefers them
and that they do not sustain his action.

We are referred by counsel for the appellant to an
arit of the Belgian Court of Cassation in the case of
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1914 Ville de lions v. Robert et cie. (1), cited by Mr. Jus-
BELANGEB tice Cross. In that case the municipality of Mons had,

MONTREAL granted the defendants a franchise for a gas service in
WATER consideration of which the latter undertook to furnish

AND
POWER Co. at fixed rates a supply of gas to any citizen who should

Angin J. become a subscriber tierefor. By demandinig from
the defendants a supply of gas and either paying or
undertaking to pay for it the citizen entered into
direct contractual relations with then and the court
held that, from such relations, a right of action iii his
favour would arise. Whatever might be thought of
the applicability of this decision had the present case
arisen out of failure of the defendant company to fur-
ish water for the domestic requirements of the plain-

tiff, it is not in point where the default lies in carrying
out an undertaking for~the benefit of the municipality
as a whole, such as that with which we have to deal.

Mr. Justice Cross, in his dissenting judgment, also
refers to tie case of Wilshirc v. Village of St. Louis du
Mile End(2), as establishing that the contract now in
question created a lien de droit between the plaintiff
company and the inhabitants of the municipality inodi-
vidually. There are, no doubt, expressions of opinion
to that effect in the judgment and the contract is
treated as having been made by the corporation as
niaiidatary of and as representing the ratepayers.
But in that case the question was as to liability for
failure to furnish to the plaintiff a private supply of
water as to which the terms of the contract differ
widely fronm those relating to the supply at public
hydrants; the company were not parties to the action,
which was brought against the municipality only; and

(1) (1S89) Jour. duW P. 2, 17.
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the actual decsion in the case is merely that the muni- 1914

cipal corporation was under no liability whatever. BrLANGER

In presenting his claim as founded in tort, counsel MON TREAL

for the appellant relies upon English and American WATER
AND

authority. The decision of the Supreme Court of the POWER CO.

United States in Guardian Trust and Deposit Co. v. Anglin J.
Fishcr(1 ), delivered by Mr. Justice Brewer (White,
Peckham andii McKenna JJ. dissenting) is, no doubt, a
strong authority in the plaintiff's favour. Negligence
in failing to maintain a sufficient supply in its storage
tank bv a company engaged in furnishing a munici-
pality with water was held to give to a citizen, whose
property was injured by fire in consequence of such
negleet, a right of action against the company in tort.
In England the improper discharge by a munici-
pality of a statutory duty in regard to water supply'
for tire purposes, amounting to a misfeasance, has
been held by the Court of Appeal to impose a like
liability. )awson & Co. v. Bingley Urban District
Council(2). In his judgment Kennedy L.J. discusses
the earlier Court of Appeal decision in Atkinson v.
Newcastle and G(ateshead W'uterworks Co. (3), on
which the respondents rely. In that case by the

provisions of the "Water Works Clauses Act,"
incorporated into the company's undertaking by a
private Act, there was created, as the court said, a
statutory duty to maintain fire-plugs with a specified
supply of water. Of that undertaking there was a
breach which occasioned injury to the plaintiff's pro-
perty by fire. The court, after pointing out the impro-
bability of Parliament having meant to impose, or of

(2) [19111 2 K.B. 149.
(3) 2 Ex. D. 441.
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1914 the company having undertaken liability to actions by
BELANGEB any number of householders who might happen to

MONTREAL have houses burned down in consequence of an insuffi-
WATER cient supply of water being furnished, held the com-

AND

POWER Co. pany not liable in damages. For certain breaches of
Anglin J. the "Water Works Clauses Act" two penalties were

imposed, one going wholly to the public treasury, and
the other to the prosecutor; for other breaches, of
which the failure to supply water was one, the only
penalty imposed was for the benefit of the public
treasury. No doubt these penalty provisions influ-
enced the construction put by the court upon the
statute. But both Lord Chancellor Cairns and Cock-
burn C.J. attached great importance to the point
stated in the following passage from Lord Cairns'
judgment. Referringto Couch v. Stcel(1) lie says,
at page 448:-

But I must venture, with great respect to the learned judges who
decided that case, and particularly to Lord Campbell, to express
grave doubts whether the authorities cited by Lord Campbell justify
the broad general proposition that appears to have been there laid
down - that, wherever a statutory duty is created, any person, who
can shew that he has sustained injuries from the non-performance of
that duty, can bring an action for damages against the person on
whom the duty is imposed. I cannot but think that that must, to a
great extent, depend on the purview of the legislature in the particu-
lar statute, and the language which they have there employed, and
more especially, when, as here, the Act with which the Court have to
deal, is not an act of public and general policy, but is rather in the
nature of a private legislative bargain with a body of undertakers
as to the manner in which they will keep up certain public works.

Cockburn C.J. dealing with the same point, says,
at page 448:-

Notwithstanding the great respect that I entertain for the
judges who decided the case of Couch v. Steel(1), I must say that I

(1) 3 E. & B. 402.
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fully concur with the Lord Chancellor in thinking, that the question, 1914
whether that case was rightlN decided, is one which is open to very

*BEANGEP.
grave doubts. That question, however, is one which it is unnecessary V
to entertain here, for the present case is clearly distinguishable. MONTREAL

The Act of Parliament on which that case turned was a public WATER

geueral Act applicable to all the Queen's subjects; here we are AND

dealing with certain obligations imposed by the legislature upon a POWER CO.

private company, as the conditions upon which Parliament granted Anglin J.
them the powers under which they carried out their undertaking:
and I think that such an Act of Parliament as this is 'liable to a
much more limited and strict interpretation than that which can
be put upon one which is applicable to all the subjects of the realm.

The language of Lord Cairns just quoted is re-
ferred to with approval by the Judicial Committee in
Johnston v. Consumers' Gas Co. of Toronto(1 ), at
pages 454-5. As is pointed out by Chief Baron Palles
in Bligh v. Rathangan Drainage Board(2), the right
created by the private legislation dealt with in the
Atkinson Case(3) was a public right, not a right given
to individuals.

In the present case we have not even a statutory
duty imposed on the defendants by private legislation.
Whatever the obligation, it is purely the result of a
private contract between the municipal corporation
and the water works company. A fortiori it does not
give rise to a right of action on the part of the in-
dividual citizen, not within the contemplation of the
parties. Moreover, as is pointed out by Kennedy L.J.
in the Dawson Case(4), it is to be noted that the
defendants in the Atkinson Case(3) (as here) "were
not a public body but a private company." Where the
duty is statutory, the liability which it imposes, is to
be determined by the intention of the legislature as
gathered from the language of the statute; where it

(1) [18081 A.C. 447.
(2) (ISPS) 2 Tr. 205. 224.

(3) 2 Ex. D. 441.
(4) [10111 2 K.B. 140.
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1914 is contractual it depends upon the intention of the
BELANGER contracting parties to be gleaned from the contract

MONTREAL fairly and reasonably interpreted. Where such an
WATER interpretation leads to the conclusion that liability in

AND
POWER Co. damages to individuals sustaining injury through non-
Anglin J. fulfilment of the obligations undertaken, was not in-

tended by-the parties, no such liability exists under
English law. Sich appears to be the only proper con-
clusion to be drawn from the statement of Lord Cairns
indorsed by Lord Macnaghten speaking for the Judi-
cial Committee.

While I fully recognize the weight which should
be attached to the judgment of the Supreme Court of
the United States in Guardian Trus3t and Deposit. Co.
v. Fisher(1), English authority appears to be adverse
to the appellant's claim. Moreover, the great majority
of the American courts seem to hold the view which
obtains in England. See cases collected in Dillon's
Municipal Corporations (5 ed.), vol. 3, sec. 1340, p.
2303. See also Cunningham v. Furniss(2).

In order to establish that the defendant's failure
to maintain the fire-pressure stipulated in its contract
was illicit, and therefore delictual within the purview
of article 1053 C.C., Mr. Justice 'Cross treats it as
falling under clause (b) of section 499 of the Criminal
Code. Assuming in favour of the plaintiff that con-
duct declared criminal by clause (b) would render
the defendants civilly liable to individual citizens for
consequential injuries sustained by them although
such liability was not contemplated by the contract, in
the present instance a case within that provision of
the Criminal Code has not been made out. I doubt

(2) 4 TU.C.C.P. 514.
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whether it has been established that the failure to 1914

maintain the agreed fire-pressure in the neighbour- BELANGER

hood was "wilful" on the part of the defendants MONTEAL

within the meaning of that term as used in clause ANER

(b). But if it has, their contract was for a supply POWER CO.

of water to the town and its inhabitants as a whole, Anglin J.

not to "a part thereof"; and there is no evidence that
the defendants broke their contract, knowing or hav-
ing reasonable cause to believe that, in consequence,
the inhabitants of the town would be deprived wholly

or to a great extent of their supply of water. For

aught that appears to the contrary the use of the regu-

lating valve, of which the plaintiff complains, may
have been in the general interest of the municipality
and its inhabitants. The curtailing of the water

supply in a limited district may have been on the

whole beneficial. Its purpose may have been to pre-

vent a large majority of the inhabitants of the town

being deprived to a great extent of their supply of

water. If bringing the defendants' conduct within

clause (b) of section 499 would entail their civil lia-

bility to the plaintiff as an inhabitant of the Town of

St. Louis, the record does not contain evidence which

would establish such criminal responsibility. More-

over, a breach of section 499 is not alleged in the de-

claration and the case does not appear to have been

tried on the footing that such an issue was involved.

It is not even hinted at in the judgment of the trial

judge or in the opinions delivered in the Court of Re-

view. Had that issue been presented at the trial, it is

not possible to say what evidence might have been ad-

duced to meet it. It is too late to raise such a ground

for the first time in appeal and it would be manifestly
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1914 unfair to the defendants to make it the turning point
BELANGER of the case.

MONTREAL I have found no authority indicating that a con-
WATER tractor in the situation of the defendant company

AND

POWER Co. with regard to the water supply for fire-purposes
Anglin J. would be liable under the civil law for delict or quasi-

delict arising out of the non-fulfilment of his con-
tractual obligations where such liability would not
exist in an action of tort under English law. Liability
cannot, I think, extend -beyond what was in contem-
plation of the parties when the obligation was under-
taken. The nature and extent of the obligation and
the persons to whom the duties are owed to which it
gives rise depend upon the terms of the contract fairly
and reasonably interpreted. To subject the contractor
to a greater burden, whether the claim against him is

founded in contract or in tort, since it necessarily
exists only by reason of the contract, would seem to be
contrary to the spirit, if not to the letter, of articles
1074 and 1075 C.C.

For these reasons I would dismiss this appeal
with costs.

BRODEUR J. (dissident).-En vertu des disposi-

tions du code municipal (arts. 637 et snivants) toute
corporation a le droit d'accorder a une compagnie le
privilige exclusif de construire un aqueduc et d'effc-
tuer avec elle un contrat pour l'approvisionnement de
1'eau dans la municipalit6.

La corporation du Village du Mile End a t6 auto-
risde par un raglement adopt6 par son conseil muni-
cipal et approuv6 par les contribuables, A donner a la
compagnie intimbe le privilkge exclusif de poser un
aqueduc dans les limites de son territoire, pourvu que,
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moyeiinant une r6mun6ration sp6ciale qui lui serait 1914

payee directemienL.par les contribuables, la compagnie BELANGEE

leur fournisse de 1eau pour les besoins doiestiques. -IoNTREAL
.WATER

Le r glement d~clarait en outre que la compagnie AND

devait poser des bornes-fontaines a diff6rents endroits POWER Co.

et elle devait s'obliger de toujours y maintenir une BrodeurJ.

certaine pression d'eau.

La compagnie intimae, sous Flautorit6 du contrat
qui a 6t6 sign6 par e11e et la corporation le 12 f~vrier,
1891, a construit son aquedue et a fourni 1'eau aux
contribuables de la municipalit6, et notamment a
l'appelant en cette cause, qui lui a donn6 rcgulibrement
ce qu'il tait oblig6 de lui payer en vertu du riglement
et di contrat.

Mais la compagnie ne parait pas avoir observ4 son
obligation quant i la pression de leau; car, a diverses
reprises, elle a kt protest6e i ce sujet par la corpora-
tion.

Le 26 septembre, 1906, un incendie s'est d6clar6
dans une cour voisine de la proprit6 de lappelant.
Les pompiers furent immrndiatement appel~s; ils se
Imirent it l('uvre piour eteilndre le fen; Iais nulheureni-
seient la pression d'eau 6tant insuffisante, Fincendie
s'est etendu et a atteint en d6finitive la proprit6 du
demandeur appelant et l'a d~trui-te de fond en
conible.

II poursuit maintenant la compagnie en dom-
inages et r(clame la valeur de sa propri6t6 et de ses
effets qui ont 6t6 dtruits dans cet incendie.

La cour sup~rieure, pr6sidde par PHonorable Juge
Curran, a maintenu son action et lui a accord6 une
somme de $16,712.

La cause a t& portbe devant la cour de revision,
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1914 prisid(e par les Ioiorables Juges Pagnuelo, Charbon-
BELANGER 1ea1 et Dunlop. Le jugement de la cour sup~rieure a
stONTREAL 46 Y revers~e Pal les iOnorables Juges Charbonneau

WATER

AND et DUilop, 'Honorable Juge Pagnuelo ayant pris sa
POWER CO. retraite quelque temps avant qie jugement fut rendu
Brodeur J. par la cour de revision. Des notes qu'il a laiss6s au

dossier, font pr~sumer cependant qu'il favorisait les
pr6tentions du demandeur.

La cour d'appel a inaintenu le jugement de la cour
de revision, et a, par consiquent, renvoy6 l'action -du
demandeur, MM. les Juges Trenholme et Cross 6tant
dissidents.

11 est incontestable que les do-mmages soufferts par
1'appelant auraient pu ftre &vit~s si la pression d'eau
stipulke dains le r~glement et dans le contrat avait
exist6 au moment oi l'incen die a commenc6. Nous
avons alors a decider si la compagnie doit tre tenue
responsable de ces dommages.

Son obligation contractuelle est bien d6finie dans
le riglenent qui a 6t6 adopt6 par la corporation et qui
a 6t6 ensuite iicorpor6 dans le contrat lui-mme du 12
f~vrier, 1891.

Mais on dit:-Le demiandeur n'a pas 6t6- partie h
ce contrat et la stipulation, quant a la pression d'eau,
ne peut lui donner le droit de s'en pr~valoir connue
obligation contractuelle.

Il ne faut pas perdre de vue cependant le fait que
ce contrat, quoique pass6 entre la corporation muni-
cipale et la compagnie, 6tablissait un lien de droit et

donnait lien a des relations 16gales entre le demandeur

appelant et 'intime quant a lapprovisionnement de
l'eau pour des fins domestiques. C'est cc que la cour
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d'appel a d&cid6, il y a quelques aunnes dans uie cause 1914

de W1 ilshire v. Village of St. Louis (1). BELANGEB
v.

Notre article 1029 du Code Civil declare:- MONTREAL
WATER

On pent pareillernent stipuler au profit d'un tiers lorsque telle AND

est la condition d'un contrat qIie 1'on fait pour soi-mnme ou d'une POWER Co.
donation que I'n fait ft un autre. ( elui qui fait cette stipulation Brodeur J.
ne peut plus la r6voquer si le tiers a signifi4 sa volont4 d'en profiter. -

Ce principe de droit qu'on peut stipuler pour un
tiers n'est pas reconnu dans le droit anglais; et alors il
est excessivement dangereux de decider une cause
coune celle-ci i la lumibre de la jurisprudence de
1FAngleterre.

Du moment que le deiandeur coiniengait i payer

i la d~fenderesse le prix convenu pour Feau qui lui
6tait fournie, un lien de droit se formait non seule-
ment pour leau n~cessaire aiix fins domestiques, mais
aussi pour I'eau qui pouvait tre requise en cas Win-
cendie. Nous avons la compagnie qui 6tait, d'un
cit6 cr6aucibre du prix, et, de Pautre, d6bitrice de
Plobligation do fournir 1'eau pour les deux fins men-
tionndes au contrat.

Il est bien vrai qu'il n'y a pas de montant sp6cifi-
quement nientionni que le contribuable devra payer
pour I'eau qui lui sera fournie elr cas d'incendie; mais
que cette obligation de la part de la compagnie resulte
soit du privilege exclusif qui lui a 6t6 accord6, soit du
inontant qu'elle a le droit de percevoir de tons les
contribuables pour l'eau qu'elle leur fournit pour des
fins doniestiques, one s'est tout de nime oblig6e it
fournir Peau en vas d'incendie et de maintenir ie
certaine pression et, par cons(quent, cette stipulation

(I) Q.R. 8 Q.B. 479.

27
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1914 faite en faveur du contribuable donne certainement A
BELANGEB ce dernier un droit d'action.

MoNrEAL Ce droit d'action, la compagnie ne nie pas qu'il
WATER

AND existe an cas ofi il s'agirait de son obligation de fournir
POWER CO. 'Reau pour des fins privbes; mais elle pr6tend que
Brodeur J. quant A leau qu'elle est oblig6e de fournir pour des

fins publiques, comme dans le cas actuel, i1 n'y a pas,
pour le contribuable, de droit de poursuite.

Je suis incapable de trouver une distinction entre
les deux. Je considire que le droit d'action existe
dans les deux cas et que si la corporation fait ddfaut
de donner la pression n6cessaire, elle engage sa re-
sponsabilit6.

Cette question de savoir si un contribuable peut
poursulvre une compagnie est venue dans une cause
rapportke dans Sirey, 89-4-9 et Journal du Palais,
1889-4-17; et il a 6t6 jug6 par la Cour de Cassation
de Belgique que-

La ville qui a fait un trait6 avec un entrepreneur pour I'delairage
public et priv6, a qualit6 pour faire reconnaltre en justice les droits
rdsultant de la dite convention au profit des habitants abonn6s,

lesquels, de lour c6td, ont individuellement le droit d'exiger de

l'entrepreneur 1'exicution des stipulations faits e leur profit.

Mais il y a plus dans le cas actuel.

Je considbre que la compagnie intimbe a commis

non seulement une faute contractuelle, mais une faute
d6lictuelle et qu'en vertu de Particle 1053 du Code
Civil elle doit indemniser le demandeur-

Toute personne (dit Particle 1053) est responsable du dommage

cause par sa faute ft autrui, soit par son fait, soit par imprudence,

n6gligence on inhabilit6.

Qu'est-ce qu'une faute ? C'est tout ce qui blesse

injustement le droit d'autrui en faisant une chose
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qu'on n'a pas le droit de faire, on bien encore c'est 1914

quand on omet de faire soit des actes priscrits par la BELANGEB

loi on soit des actes que les rapports nicessaires des MonTREAL
hommes consid~rent comme obligatoires. WATER

AND

Du moment que la loi prohibe une chose elle POWER CO.

devient illicite et constitue un dblit. Ainsi nos lois Brodeur J.

criminelles on p~nales qualifient tel acte de faute. Or,
du moment que cet acte cause des dommages, il donne
lieu a une r6paration civile. Laurent, vol. 20, No. 402,
dit:-

Que les faits punis par une loi pdnale soient des faits illicites,
cela va sans dire; toute infraction est done un d61it civil pourvu qu'il
en r6sulte un dommage.

D'un autre ct6, il y a beaucoup d'actes qui blessent
les principes de la morale, mais qui cependant n'ont

pas & formellement qualifibs de d6lictueux par nos
lois. Ces faits cependant constituent des fautes dont
Particle 1053 nous charge 6galement de faire 1'appli-
cation.

Nous d6clarons constamment coupable de n6gli-
gence Pindustriel qui n~glige de couvrir ses machine-
ries. La loi ne dit pas formellement qu'il engagera sa
responsabilit6 en ne remplissant pas cette obligation
statutaire. D'ordinaire elle se contente de lui imposer
une amende. Mais les tribunaux civils, appel6s A
appliquer Particle 1053 de notre code, trouvent dans
cette n6gligence de couvrir ses machines la faute que
cet article exige pour d6terminer la responsabilit6.

Dans le cas actuel, nous avons la corporation muni-
cipale qui d~crte, sous Pautorit6 de la loi, que la com-
pagnie intimbe ne pourra fournir de l'eau qu'h telle et
telle condition. Cette dernidre regoit le privil~ge

27%
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1914 exclusif de poser un aquedue dans les limites de la
BELANGER nlunicipalit(. Mais en retour elle contracte l'obliga-

NTHEA tioi de fournir pour 6teindre les incendies une certaine
WATM preSSoi d'ean. Son obligation revt un caract~reAND

PowER Co. public. Que le contribuable le venille on ne le veuille
Brodeur J. pas, il est oblige de payer cette compagnie pour l'eau

qui lui est fournie.pour des fins domestiques. Il y a
la pour le contribuable une obligation statutaire qui
lui est imposde. Est-ce que les obligations correla-
tives de la compagnie ne sont pas 6gal ement d'nne
nature publique ? Le Code Criminel, d'ailleurs,
r6pond a cette question par son article 499 qui dit
que

toute compagnie qui * * s'4tant charge d'approvisionner quel-
que cit4 on localit* d'eau, de propos d61ibr6 viole un
contrat sachant ou ayant raison de croire que les cons6-
quences probables de son acte peuvent 6tre de priver les habitants de
cette cite on localit6 * * * totalement on en grande partie de leur
approvisionnement d'eau, est passible d'une amende.

II y avait done faute pour la compagnie intime
en violant son contrat; et elle a sciemment viol6 son
contrat, car elle en avait 6t notifide par la corporation
et on lui avait intinb que les cons6quences probables
de sa negligence pouvaient priver les habitants du
Mile End de la protection qu'ils avaient le droit d'at-
tendre en chs d'incendie.

Je suis done arrive h la conclusion qu'il s'est form6
un lien de droit entre le denandeur et la d6fenderesse
et qu'en vertue de ce lien de droit le demandeur a un
droit d'action contre la d6fenderesse r~sultant de cette
obligation contractuelle.

Mais, en outre, la d~fenderesse s'est rendue coup-

able de faute d6lictnelle en ne remplissant pas son

contrat.
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Suivant les dispositions des articles 1065 et 1053 14

du Code Civil, elle est responsable dii dommage souffert BELANGER

par le demandeur. Le jugement a quo devrait tre MONTREAL

renvers6 avec d~pens de cette cour et des cours inf~ri- WATER
AND

eures et celui de la cour sup6rieure confirme. POWER Co.

Brodeur J.

Appeal dismissed with costs.

Solicitors for the appellant: Monty & Duranleau.

Solicitors for the respondents: White d- Buchanan.
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1914 SAMUEL K. CHAMPION AND A
1-- 1APPELLANTS;

*Oct. 16. ANOTHER (PLAINTIFFS) .............
*Nov. 30.

AND

THE WORLD BUILDING COM-
PANY AND OTHERS (DEFENDANTS). RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Appeal-Case originating in Superior Court-Supreme Court Act, s.
37(b)-Concurrent jurisdiction-"Mechanics' Lien Act" (B.C.)
-Action to enforce lien.

For an appeal to lie to the Supreme Court in a case not originating
in a superior court, as provided in sec. 37, sub-sec. (b) of the
"Supreme Court Act," it is not sufficient that the inferior court
has concurrent jurisdiction with a superior court in respect to
its .general jurisdiction; there must be concurrent jurisdiction
as respects the particular action, suit, cause, matter or other
judicial proceeding in which the appeal is sought.

In British Columbia the County Court alone may maintain an
action to enforce a mechanic's lien. In such action, so far as
the parties or any of them stand in the relation of debtor and
creditor, the court may give judgment for the debt due what-
ever its amount and if it exceeds $250 there may be an appeal
to the Court of Appeal.

Held, Duff J. dissenting, that though an action for the debt could
be brought in the Supreme Court the foundation for the County
Court action is the enforcement of the lien as to which there is
no concurrent jurisdiction and no appeal lies td the Supreme
Court of Canada from the judgment of the Court of Appeal in
such an action.

APPEAL from a decision of the Court of Appeal for
British Columbia(1) dismissing an appeal and cross-

*PREsENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 6 West. W.R. 1461).
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appeal from the judgment of Grant Co. J. in the
County Court(1). CHAMPION

The plaintiffs, contractors for constructing a WOBLD
building for the defendants the World Building Co. BUILDING

Co.
having obtained the architect's certificate for $6,000 -

while the work was in progress, filed a lien against the
property and brought action in the County Court to
enforce it. When the work was finished they filed
another lien for the balance claimed and brought a
second action. The actions were consolidated.

By the "Mechanics' Lien Act" of British Colum-
bia the action to enforce a lien must be brought in the
County Court and on the trial the court may give
judgment for the amount found due even if it exceeds
the jurisdiction given in an ordinary action. In these
cases judgment was given for the plaintiffs for the
$6,000 claimed in the first action and the second
action was dismissed on the ground that there was
no architect's certificate covering the amount claimed
therein. The plaintiffs appealed to the Court of
Appeal for the amount so refused and the defendants
cross-appealed for dismissal of the first action. Both
appeals were dismissed and both parties appealed to
the Supreme Court of Canada.

Christopher C. Robinson moved to quash the ap-
peal of the plaintiffs for want of jurisdiction.

Lafleur K.C. contra.

THE CHIEF JUSTICE.-This is an application to dis-
miss for want of jurisdiction.

The action was brought in the County Court to en-

(1) 6 West. W.R. 233.
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1914 force a mechanics' lien under the Act R.S.B.C. (1911),
CHAMPION ch. 154. To that claim was joined a demand for a

WRLD personal condemnation in a sum exceeding the ordin-

BcoDING ary jurisdiction of the court. It is admitted that in
- such an action the jurisdiction of the County Court is

The Chief .
Justice exclusive. The Act also provides, section 34, that in

so far us the parties before the court are debtor and
creditor the court may give judgment for

the sun actually found to be due notwithstanding such sum may
exceed the ordinary jurisdiction of the County Court.

The question is not free from difficulty, but on the
whole I am of the opinion that the claim to enforce
the mechanic's lien in such an action as this is the
foundation of the jurisdiction of the County Court,
and it is by reason and as a consequence of the existence

of that lien that the County Court has jurisdiction to
deal with the personal obligation of the defendant.
The jurisdiction of the Supreme Court on the other
hand is dependent merely upon the amount of the in-
debtedness or liability and in that respect is exclu-
sive. So that in so far as the action seeks the enforce-
inent of the mechanic's lien the jurisdiction of the
County Court is exclusive, and in so far as it is a per-
sonal claim the jurisdiction of the Supreme Court
would be exclusive were it not for the statute which
confers upon the County Court a special jurisdiction
in this particular case.

I read the statute as conferring jurisdiction upon

the County Court to give judgment upon the personal

claim merely in so far as it is incidental to the enforce-

ieiit of the niechanics' lien. In that view I come to

the conclusion with much hesitation because of the

dissent of Duff J. that the jurisdiction is not concur-
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rent and that the application must be granted with 1914

costs. CHAMPION
V.

WORLD
BUILDING

DAVIEs J.-A motion to quash this appeal was Co.
mnade and argued before us by Mr. Robinson on the Davies .
ground that this action was one originating in the -

County Court of British Columbia under the "Mech-
anics' Lien Act," and that in such actions the jurisdic-
tion of the County Court was exclusive and not con-
current with the Supreme Court of that province.

Our jurisdiction to hear appeals not originating in
a Superior Court is defined in section 37 of the "Su-

prene Court Act" and an appellant must, of course,
bring himself within that section in order to justify his
appeal.

The two conditions necessary to give us jurisdic-
tion are first that "the sum or value of the matter in
dispute" should amount to $250 or upwards; and,
secondly, that the court of first instance, in the pre-
sent case the County Court, should possess concurrent
jurisdiction with a Supreme Court.

The amount in dispute is large, several thousands
of dollars, and it is contended that so far as defend-
ants' personal liability is concerned there is concur-
rent jurisdiction in both courts.

In one sense that may be true, because as an inci-
(lent -to successfully maintaining his action for a lien
the County Court must adjudge the amount for which
the lien shall be declared to exist or apply and the
Supreme Court of the province had, apart from the
lien, undoubted jurisdiction in a personal action for
any amount.

But it seems to me that the true construction of
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1914 section 37 of the Act establishing this court is that the
CHAMPION "concurrent jurisdiction" there spoken of as essential

wOBLD to our entertaining an appeal is one in all the essen-
BUILDING tials of the action.

Co.

Davies J. Now this action is one for a lien for whatever
amount might be found due the plaintiff. The County
Court possessed exclusive jurisdiction under the
"Mechanics' Lien Act" to entertain such an action.
The determination of the amount for which the lien
was to stand was no doubt a most important incident
in the action and by section 35 of that Act an appeal
was given from the County Court judge where the
judgment exceeded $250, as in ordinary cases to the
appeal court of the province.

By virtue of this appeal the Court of Appeal has

jurisdiction over the whole case and may deliver the

judgment which the County Court judge should have
given. But such an appellate jurisdiction does not
interfere in any way with the exclusive jurisdiction
of the County Court over the lieil action up to the
time of the appeal.

The essential ingredient therefore necessary to
give an appeal to this court is wanting, namely, the

possession by a superior court of jurisdiction concur-

rent with the County Court in suits to give effect to

mechanics' liens.

I think the motion to quash should be granted with

costs.

IDINGTON J.-These suits were instituted under

the "Mechanics' Lien Act" in a County Court in

British Columbia to enforce an alleged mechanic's lien

nuder the said Act.
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The 34th section of that Act is as follows:-

34. Upon the hearing of any claim for a lien, the court or judge CHAMPION

may, so far as the parties before him, or any of them, are debtor WL
WORLD

and creditor, give judgment against the former in favour of the BUILDING
latter for any indebtedness or liability arising out of the claim, in Co.
the same manner as if such indebtedness or liability had been sued -

upon in the County Court in the ordinary way, without reference to Idington J.

this Act.
And judgment may be given for the sum actually due, notwith-

standing such sum may exceed the ordinary jurisdiction of the

County Court.

The County Court gave judgment for the sum of

$6,000 against the respondent and also declared the
plaintiffs entitled to a mechanic's lien to secure said
sum and costs in one of the actions now before us but
dismissed the other action and a cross action.

Thereupon appellants appealed to the Court of
Appeal, which dismissed the appeal with costs.

The appellants appeal from that judgment to this
court and respondents move to quash the appeal on
the ground that the appeal cannot fall within section
37, sub-sec. (b) of the "Supreme Court Act" which is
as follows:-

(b) In the Provinces of Nova Scotia, New Brunswick, British
Columbia and Prince Edward Island, if the sum or value of the
matter in dispute amounts to two hundred and fifty dollars or up-
wards, and in which the court of first instance possesses concurrent
jurisdiction with a superior court.

The question thus raised turns upon the meaning
of the phrase:-

In which the court of first instance possesses concurrent jurisdic-
tion with a superior court.

It occurs to me that in every case one can think of
the superior court would have jurisdiction to hear
and try the causes within the general jurisdiction of
the County Court and thus in a sense they have con-
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1914 * current jurisdiction in all cases falling within the
CHAMPION general jurisdiction of the County Court.

V.
WORLD It happens that when a suitor goes into the super-

BUILDING jor court with a claim suable in a County Court he is
Co.

Tdinbon Jin some cases punished by deprivation of costs for so
doing, but that does not deprive the superior court of
jurisdiction even if the County Court has jurisdiction.

It would seem that this sort of concurrent jurisdic-
tion limited to claims over $250 was what was primii
facie aimed at in the 37th section of the "Supreme
Court Act."

Then we find two special subjects in probate and
equitable jurisdiction assigned to the County Courts,
but in the delimitation of the nature of the actions
these courts may so entertain they are specially de-
clared to have as to such actions concurrent jurisdic-
tion with the Supreme Court of the province.

When we turn to the "County Courts Act" we find
in the 40th section thereof the following:-

40. The said County Courts shall also respectively have and exer-
cise, concurrently with the Supreme Court, all the power and auth-
ority of the Supreme Court in the actions or matters hereinafter
mentioned, that is to say:-

This is followed by twelve sub-sections defining a
great many classes of matters and suits in respect
thereof to be dealt with thereunder.

A mechanies' lieu is not one of these. There is in
sub-section (3) the following:-

(3) In all suits for foreclosure or redemption, or for enforcing

any charge or lien, where the mortgage, charge, or lien shall not

exceed in amount the sum of two thousand five hundred dollars.

The words "or lien" so used d"i not imply a mech-

anics' lien I imagine. And if they (lid it would only
be one up to $2,50(, which would not help in this case

to give jurisdiction here.
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Then we have section 34 of the "Mechanics' Lien 14

Act," which is quoted above and shews clearly a spe- CnAMPrnoN

cial jurisdiction not falling within the general juris- WLD

diction of the County Court or within this sub-see- BUILDING
Co.

tion 13) or related thereto in any way. Idington.J.

I think we must conclude that this special jurisdic-
tion not expressly designated as are others "concur-
rent" was not intended to be a concurrent jurisdic-
tion or what was aimed at in section 37, sub-sec. (b)
of the "Supreme Court Act" as being an exercise of
a concurrent jurisdiction.

The power to award a judgment for the debt forms
a mere incident to the creation of a special jurisdic-
tion or mode of procedure to be followed out there-
under and not otherwise, but confined within the pro-
vision of the Act giving same.

Only such appeals as the special jurisdiction and
remedy given permit can be availed of by those resort-
ing thereto for the benefits to be got by invoking same.

I think the point well taken and that the motion
ought to prevail with costs.

DUv J. (dissenting) .- Section 34 of the "Mech-
anics' Lien Act" (R.S.B.C., ch. 154), is as follows:-

Upon the hearing of any claim for a lien, the court or judge may,
so far as the parties before him, or any of them, are debtor and
creditor, give judgment against the former in favour of the latter
for any indebtedness or liability arising out of the claim. in the
same manner as if such indebtedness or liability had been sued upon
in the County Court in the ordinary way, without reference to this
Act.

And judgment may be given for the sum actually due. notwith-
standing such sum may exceed the ordinary jurisdiction of the
County Court.

The effect of this section is that a plaintiff suing
to enforce a mechanics' lien may at the same time, and

389



SUPREME COURT OF CANADA. [VOL. L.

1914 under the same summons, proceed with his action to
CHAMPION enforce the pecuniary obligations in person am arising

W, out of the contract express or implied upon which his
BUILDING claim to a mechanics' lien is based. It is a condition

Co..
- of the jurisdiction of the County Court that the "in-
D debtedness or liability" thus sought to be enforced

should arise "out of the claim" which is alleged to be
the foundation of the mechanics' lien; but, the con-
ditions being satisfied, the jurisdiction, having once
arisen, is a jurisdiction concurrent with that of the
Supreme Court in respect of the like action.

Here we seem clearly enough to have a case in
which the "court of first instance possesses concurrent
jurisdiction with a superior court" within the mean-
ing of section 37 of the "Supreme Court Act."

ANGLIN J..-The plaintiffs sued in the County
Court of Vancouver to recover the sum of $9,930 and
for the establishment and enforcement of a mechanics'
lien in respect thereof. Jurisdiction to entertain such
an action is conferred on the County Courts of British
Columbia by the R.S.B.C. (1911), chapter 154. Judg-
ment was awarded the plaintiffs for $6,000, for which
they were declared pntitled to a lien. An appeal by the
plaintiffs to the Court of Appeal to have the amount
of the judgment increased and a cross-appeal by the
defendants to have the action dismissed were both
unsuccessful. The plaintiffs have taken a further
similar appeal to this court, and the defendants a like
cross-appeal. The defendants now move to quash the
plaintiffs' appeal'for want of jurisdiction. The plain-
tiffs assert that they have a right of appeal under
section 37 (b) of the "Supreme Court Act," which is
as follows:-
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37. Except as hereinafter otherwise provided, an appeal shall lie 1914
to the Supreme Court from any final judgment of the highest court
of final resort now or hereafter established in any province of Can- CHAMPION

V.
ada, whether such court is a court of appeal or of original jurisdic- WORLD
tion, where the action, suit, cause, matter or other judicial pro- BUILDING
ceeding has not originated in a superior court, in the following Co.
cases:-

(b) In the Provinces of Nova Scotia, New Brunswick, British n
Columbia and Prince Edward Island, if the sum or value of the
matter in dispute amounts to two hundred and fifty dollars or up-
wards, and in which the court of first instance possesses concurrent
jurisdiction with a superior court.

Notwithstanding the awkward grammatical con-
struction of clause (b), I think it reasonably clear
that the antecedent of the relative pronoun "which"
in its concluding member is "the action, suit, cause,
matter or other judicial proceeding" mentioned in the
earlier part of the section. That this is the correct
construction of the clause is made certain by com-
parison with the French version, in which the conclud-
ing member reads

et si la cour de premiere instancec poss6de une juridiction concur-
rente avee celle d'une cour sup6rieure.

In order that there should be jurisdiction in this
court under section 37(b) "the action, suit, cause,
matter or other judicial proceeding" instituted in the
inferior court must also be within the jurisdiction of
a superior court in the province. It does not suffice
that in respect to some part of an action, some claim
made in it, or some relief which may be accorded there
is concurrent jurisdiction in both the superior and in-
ferior courts. The jurisdiction must be concurrent
over the action as a whole.

In the present instance the jurisdiction of the in-
ferior court is exclusive as to the claim of mechanics'
lien. It is the existence of this claim which is the
foundation of the County Court jurisdiction. It is
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1914 only as incidental to an action in which such a claim
CHAMPION iS asserted that the County Court is given an extended

WORLD personal jurisdiction. I am convinced that in a
BUILDING mechanics' lien action, which the superior court

Co.

An- in could not entertain, the County Court cannot be said
to possess concurrent jurisdiction with the superior
court merely because in such an action the former
court may give a personal judgment for debt whiceh
could have been, and must have been, sought in the
superior court, if sued for alone.

I am, therefore, of the opinion that the motion to
quash should be granted with costs.

I find nothing, however, to warrant the view sug-
gested that jurisdiction under section 37(b) is con-
fined to cases in which the jurisdiction of the inferior
court is explicitly declared, either by the statute con-
ferring it or by some other statutory provision, to be
concurrent with that of a superior court. Clause (b)
applies to four. provinces. The introduction into it
of such a limitation would probably preclude an ap-
peal in many cases in which it was intended that the
right should exist.

Appeal quashed with costs.

Solicitors for the appellants: MacNcill, Bird, Mac-

donald - DaWrling.

Solicitors for the respondent, The World Building
Co.: Hourne & Macdonald.

Solicitors for other respondents: Bodwell, Lawson d6
Lane.
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THE GRAND TRUNK PACIFIC 1914

RAILWAY COMPANY (DEFEND- APPELLANTS; *Oct. 21.22.

ANTS).. ......................... *Nov. 30.

ARTHJUR GODFREY PICKERING R

(PLAINTIFF) ..................... I

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Railicays-Operation -Tra,-asfer of cars-Intcrswitching-cegligent
coupling -Duty of train crew -Scope of employment-Em-

ployrr's liability- Jary-Fiiiditis of fact-Evidence.

A train crew of the defendants while performing their duty in the
transfer yard of another railway company were directed by the
yardmaster to remove a special car of freight which was to be
transferred to the defendants' railway from amongst a number
of other cars in the yard. In order to do so it was necessary to
shunt several cars placed in front of the car to be transferred
and the train crew switched these cars to certain tracks on
which there was then standing a train of the other railway
company, headed by an engine under which the fireman, plain-
tiff, was then working. They undertook to couple the cars
which they were switching to the standing train, as a matter of
convenience, and. in doing so, struck the rear of the train with
such force as to move the engine and cause injuries to the
fireman who was working under it. Specific questions were
not submitted to the jury, notwithstanding suggestions made
by defendants' counsel after the judge had charged them, and
they returned a general verdict in favour of the plaintiff.

Held, affirining the judgment appealed from (21 'Man. R. 544), that
in so proceeding to couple the cars they had switched on to the
standing train the defendant' train crew were still acting within
the scope of their employment in the defendants' husiness and,
as they performed the work in a negligent manner, the defend-

*PRESENT:-Davies, Idington. Duff, Anglin and Brodeur JJ.

28
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1914 ants were liable in damages for the injuries caused to the
plaintiff.

Per Duff J.-The question, whether the acts of negligence of the
TRuNK

PACIFIC company's servants were done in course of their employment was
RwAY. Co. a question of fact for the jury in respect of which there was

V. evidence to support their finding in favour of the plaintiff.
PICKERING.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), affirming the judgment entered by
Mr. Justice Galt, at the trial, upon the verdict of the
jury in favour of the plaintiff with costs.

In the circumstances stated in the head-note, the
jury returned a general verdict and assessed damages
in favour of the plaintiff for $11,000, upon which
judgment was entered by the trial judge, and this
judgment was affirmed by the judgment appealed
from. The questions raised on the appeal are stated
in the judgments now reported.

J. B. Coyne for the appellants.

W. H. Trueman for the respondent.

DAVIES J.-I understood Mr. Coyne in his reply

practically to concede that the coupling of the cars
taken by the appellant company's train to Bird's Hill,
where the train of the Canadian Northern Railway
was standing, was the main question in this appeal.

His contention, however, was that such coupling
was something beyond the scope of the employment of
those in charge of the Grand Trunk Pacific train and
that, therefore, the company was not liable even for
the negligence of its employees in respect to it.

I confess I have not reached my conclusion adverse

(1) 24 Man. R. 544.
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to this contention without a good deal of doubt. The 1

coupling of the cars was certainly not done under the GRAND
TRUNK

yardmaster's orders. It was probably done as a PAcIo

matter.of convenience and railway practice and under RwAY. Co.
V.

an arrangement made at the time by the employees of PICRERING.

both trains. The evidence justifies this conclusion. Davies J.

The jury had evidence before them on which their
findings could be sustained. They had a right to ac-
cept Thompson's evidence, if they so determined, even
if it was in conflict with that of Foster, Gavin and
Carroll, as contended.

I am, therefore, not able to find that such negligent
coupling as was proved in this case was beyond the
scope of the employment of the conductor and en-
gineer of the Grand Trunk Pacific train.

That negligence consisted in the want of notice
of the intended coupling to the Canadian Northern
Railway train under which the plaintiff was at the
time working and in the excessive impact.

I, therefore, concur in the dismissal of the com-
pany's appeal.

IINGrox J.-The respondent was at work under his
engine which, with a train of eighteen or more cars, was
standing on a branch of the Canadian Northern Rail-
way at a station in Manitoba when those in charge of
one of appellant's engines ran some three cars into
said branch to connect them with said train. This
was done without warning and with such violence that
It moved the whole train and injured the respondent
who recovered a verdict and judgment against appel-
lant therefor.

Appellant contends it cannot be held liable for the

28%
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1914 acts of the men occasioning such injury. It appealed
GRAND to the Court of Appeal for Manitoba and the appeal

TAKC was dismissed, Mr. Justice Richards dissenting.
RWAY. Co. The appellant admits sending its men with the
PICKERING. engine and a caboose and other cars to leave the latter
Idington J. in the yard of the Canadian Northern and to bring out

a car which was loaded with freight to be taken over
appellant's line. The car to be brought out was found
attached to three other cars in a siding in said yard.
Those had to be shunted about to accomplish this
purpose.

-It seems to me clear that men on such an errand

could not of their own volition have undertaken to
shunt these cars about in any way seeming best to
themselves without consulting those in charge in said
yard.

Prima facie it would be the yardmaster who could
and perhaps should direct what is to be done. It is
said he requested the appellant's men to move the cars
in question to a point on the main line and an engine
would be along to pick up the three other cars, and
they proceeded accordingly to get the car they were
after by the several movements needed to accomplish
it and had when done -these other remaining cars
standing on the main line when some one suggested
they connect them with the train I have referred to
on the branch line and they did so accordingly with-
out any notice to the men in charge thereof and thus
injured respondent.

It is urged that in doing so they were acting be-
yond the scope of their duty and without authority
and hence appellant is not liable for their negligence.

It is quite clear that to have left the cars on the
main line at the time when the express train was ex-
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pected, and that other engine expected to take charge 1914

of them was not there to do so, would have been un- GRAND
TRUNK

justifiable and possibly disastrous. PACIFIC

They did what seems to have been needed for the RWAY. Co.

convenience of the Canadian Northern people and PICKERING.

themselves in order that the business in hand should Idington J.
be most readily and rapidly discharged and they be
enabled to get off with despatch out of the yard and
end their errand.

I am not disposed to follow in all its mazes the
other shunting it is suggested they might have done
and the possibility of their running over some other
man than the one they did, and still less the mass of
contradictions between the witnesses and variations
of story on the part of some, for I am quite sure they
acted in the course of their master's business and
used the judgment which impliedly they had a right to
use under the circumstances, but happened to be negli-
gent therein for which the master must suffer.

No master ever gave his men authority to act negli-

gently, and every man who does gets beyond the scope
of his authority in a sense, but the unfortunate master
has to bear that burden as far as others are con-
cerned.

If the case called for it I think a good deal might
be said in regard to what section 317 of the "Railway
Act" requires of each railway company and impliedly
of those entrusted by any railway company with any
part of the duty thereby imposed.

Again the several movements forward and back-
ward would have had to be taken no matter into what
siding they involved entering, and this evidence bear-
ing upon the relation of sidings in question is of such
conflicting character as to reduce the question to one
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1914 for the jury, who may merely have found that appel-
GRAND lant's men were reduced to exercising their judgment
TRUNK

PACIFIC to extricate themselves from their difficulties and
Rw . Co. properly chose this siding or branch as result, and act-
PICKERING. ing thereon acted negligently.
Idington J. In any way one can look at it - and counsel, fer-

tile in resources, has induced me to look at it in a good
many ways - it all comes back to the responsibility
of the master for his servant in executing his master's
business, and in that regard appellant must fail.

The appeal should -be dismissed with costs.

DUFF J.-I concur in dismissing this appeal. The
only point requiring notice arises out of the conten-
tion of the appellant company that the acts of negli-
gence charged are not acts for which they are legally
responsible. The substance of the question is whether
there was or was not evidence to support a finding by
the jury that in fact those acts were done by the em-
ployee of the company in course of their employment
as the servants of the company. It does not seem to
me that there is much to be gained by discussing
in detail the exact effect of the evidence. After care-
fully considering it I have come to the conclusion
that Mr. Coyne's contention must be rejected.

ANGLIN J.-The defendants appeal against the
judgment of the Court of Appeal for Manitoba uphold-
ing the verdict of a jury finding them liable to 'the
plaintiff for damages for personal injuries to the ex-
tent of $11,000. Three main grounds of appeal were
urged in this court: 1st, that the trial judge wrong-
fully refused to put questions to the jury; 2nd, that
the evidence established contributory negligence on
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the part of the plaintiff; and 3rd, that the act of the 1914

defendants' servants which caused the plaintiff's in- GRAND
TRUNK

juries was not within the scope of their employment. PACmIC
RwAY. CO.

Having regard to the fact that counsel for the de- R .
fendants asked that certain questions should be put PICKERING.

to the jury only after the learned judge had completed Anglin J.

his charge, to the scope and character of the questions
suggested, and to the presentation in the charge to
the jury of the issues on which they had to pass, I
think it was within the discretion of the learned trial
judge to decline to put these questions. Moreover, I
cannot see that any miscarriage of justice resulted
from his failure to require the jury to answer specific
questions.

In support of his contention that contributory neg-
ligence was established counsel for the defendants
relied on the breach by the plaintiff of Rule 26 of the
Canadian Northern Railway Company, in whose em-
ployment he was. That rule reads as follows:-

Rule 26. A blue flag by day and a blue light by night, displayed
at one or both ends of an engine, car or train indicates that work-
men are under or about it; when thus protected, it must not be
coupled to or moved, and other cars must not be placed on the same
track so as to intercept the view of the blue signals, without first
notifying the workman.

Workmen will display the blue signals and the. same workmen
are alone authorized to remove them.

Assuming that this rule imposed a duty on the
plaintiff - something which might very easily be
more clearly expressed - a perusal of the portion of
the charge dealing with the issue of contributory neg-
ligence makes it clear that the jury was not asked to
find the plaintiff negligent on the ground that he
failed to observe Rule 26. No objection was taken to
the charge on this ground, and the learned judge was
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1914 not asked to direct the attention of the jury to the
GRAND rule. Neither is there any reference to it in the judg-
TRUNK
PACIFIC ments delivered in the Court of Appeal. Other

RWAY. CO. grounds of contributory negligence dealt with in the
PICKERING. trial judge's charge were not relied upon at bar in this
Anglin J. court. I think the defendants are not entitled to have

the judgment against them disturbed on this ground.
Mr. Coyne's main contention was that in taking

three Canadian Northern Railway fruit-cars to the
Bird's Hill line the employees were either acting as
servants of the Canadian Northern Railway Co. or as
volunteers and not in the course of their employment
by the defendants. He also maintained that, if they
had been acting within the scope of their duties as
employees of the defendants in bringing the cars to the
Bird's Hill line, they ceased to so act and were mere
volunteers in proceeding to couple them to the Cana-
dian Northern Railway train which was standing
there. I think there was evidence to warrant the jury
in concluding that, having regard to all the circum-
stances, the most practical, if not the only practical
way of dealing with the three Canadian Northern cars,
which was open to the Grand Trunk Pacific crew, in
order to secure the Grand Trunk Pacific meat-car
which they had been sent to get, was to take all four
cars up to the Bird's Hill line as they did. On Fos-
ter's evidence I think it was also open to the jury to
find that the Grand Trunk Pacific crew had been re-
quested by him to deliver the three Canadian Northern
cars to Thompson for the Canadian Northern Railway
Company; there was also evidence to support an infer-
ence that it would have been dangerous and improper
to have left the three Canadian Northern cars stand-
ing on the Bird's Hill line without placing them in
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charge of (anadian Northern officials, and that the 14
coupliing of these cars to the Canadian Northern train GRAND

TRUNK
standing there was a reasonable, if indeed it was not PACFIC

the best, means available to the Grand Trunk Pacific RWAY. CO.
V.

crew to relieve themselves and their employers, the PICKERING.

defendants, of all further responsibility in connection Anglin J.

with those ears. The jury may well have found that
Thompson requested that the three fruit-cars should
be coupled to the Canadian Northern train by the
Grand Trunk Pacific crew as the most convenient
means of making delivery of the cars to him as Foster
had inst-rutcted. I think it was open to the jury to
have drawn all these inferences and it must be as-
sumed that they did in fact draw such of them as
are necessary to sustain the general verdict which
they rendered for the plaintiff. While the testimony
on this branch of the case is certainly not as complete
or as satisfactory as could be desired, on the whole L
am of opinion that it cannot be held that there was no
evidence on which a jury could find that what was
done by the Grand Trunk Pacific crew was in the
course of their employment.

No substantial attack was made by counsel for
the appellants on the finding that in the coupling of
the three fruit-cars with the Canadian Northern
train the defendants' servants acted negligently, and
upon the evidence, at all events in so far as undue
force in making the coupling was charged, such an
attack could not very well have been made.

The appeal fails and should be dismissed with
costs.

BRODEUR J.-This is the case of a railway acci-
dent. The plaintiff, respondent, who is a fireman in

401



SUPREME COURT OF CANADA. [VOL. L.

1914 the employ of the Canadian Northern Railway Com-
GRAND pany, was doing some necessary work under his en-
TRUNK when a Grand Trunk Pacific train came into
PACIFIC gine we rn rn aii ri aeit

RWAY. Co. collision with it. The plaintiff got injured and he sues
V.

PICKERING. the Grand Trunk Pacific Railway Company.

Brodeur J. A verdict of negligence was rendered by the jury
and the judgment was confirmed by the Court of Ap-
peal. We are asked to reverse that decision.

A meat-car had to be switched from a transfer-
yard of the Canadian Northern Railway Company to
the Grand Trunk Pacific line and a Grand Trunk
Pacific engine went into that yard to get that car.
But in order to reach that car the Grand Trunk
Pacific people had to shunt some three cars that were
in front of that meat-car. They were asked by the
superintendent of the yard to remove those three cars
on a certain line. Those cars could just as well be
switched in the yard proper or on that line. It was
just as convenient for the Grand Trunk Pacific crew
to make the shunting at either of those places.

In bringing those three cars on the branch line
they collided with the plaintiff's train. The impact
was done carelessly.

The appellants seek to avoid the liability in stat-
ing that the Grand Trunk Pacific crew were not in
their course of employment.

When they were in the yard of the Canadian
Northern Railway Company the Grand Trunk Pacific
crew had to follow the instructions, as to their move-
ments, of the yardmaster. They could perhaps have
refused to follow the instructions that were.given to
them if they found them unreasonable; but, in this
case, no suggestion is made that they were unrea-
sonable.
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It is even stated that the removal of those cars on l91
the branch line was a saving of time and work for the GRAND

TRUNK
Grand Trunk Pacific crew. PACIFIC

RWAY. Co.'Then those servants were bound to act without w.
negligence, and if by their negligent act they caused PICKERING.

injury they render their master liable. Brodeur J.
The verdict is a reasonable verdict in the circum-

stances and the judgment a quo should be confirmed
with costs.

Appeal dismissed with costs.

Solicitor for the appellants: H. H. Hansard.

Solicitors for the respondent: Bonnar, Trueman &
Hollands.
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1914 THE CITY OF HALIFAX (DEFEND- A
1 APPELLANT;*

*Nov. 10. ANT) ............................
*Nov. 30.

AND

MARY TOBIN (PLAINTIFF) .......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Negligence-Municipality-Misfeasance.

The corporation of Halifax in laying a concrete sidewalk broke up
a portion of the asphalt sidewalk of a crossing street and re-

placed it with earth and ashes. The rain washed away the fill-

ing and T. was injured by stepping into the excavation.
Held, affirming the judgment appealed from (47 N.S. Rep. 498), that

the corporation was guilty of misfeasance and a verdict in

favour of T. should stand.

APPEAL from a decision of the Supreme Court of
Nova Scotia(1), maintaining a verdict at the trial in
favour of the plaintiff.

In May, 1911, the Halifax City Corporation laid
a concrete sidewalk on Granville Street. In doing so

the grade was lowered, and on Salter, a steep street
crossing Granville, the asphalt sidewalk was cut away
in -order to make a level junction. The part so cut

away was filled in with earth and ashes which in the'

fall was washed out by the rain. In October the

plaintiff, walking up Salter Street, stepped into the
hole made by the rain and fell on the concrete, re-

ceiving serious injury. In an action against the city

*PRESET:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Brodeur JJ.

(1) 47 N.S. Rep. 498.
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she obtained a verdict for *2,000, which the full court 1914

sustained. The city appealed to the Supreme Court CITy OF
HALIFAX

of Canada. v.
Tours.

F. B. Bell K.C. for the appellant. The city is

liable for misfeasance only. Municipality of Picton v.

Geldert(1).
In this case it was only the usual wear of the side-

walk that caused the depression. See City of St. John

v. Canipbcll(2) ; Cullen v. Town of Glace Bay(3)
Maguire v. Liverpool Corporation(4).

Newcombe K.O. and J. B. Henney for the respond-
ent refer to Corporation of Shoreditch v. Bull(5) ;

City of Vancoaver v. McPhelan(6) ; Dawson & Co. v.
Bingley Urban District Council(7).

THE CHIEF JUSTICE.-This appeal should be dis-

missed with costs. The accident was due entirely to

the faulty construction of the connection between
the concrete sidewalk on Granville Street with the
asphalt sidewalk on Salter Street. It is a case of
failure on the part of the municipality to take due
care in the exercise of its powers.

The appellant urges that there is no misfeasance,
and that for nonfeasance there is no statutory lia-
bility. I express no opinion as to whether or not
under the statute there is a liability for nonfeasance.

In my judgment this is not a naked question of

law, but one of mixed fact and law. I am quite satis-

(1) [1893] A.C. 524. (5) 90 L.T. 210.
(2) 26 (an. S.C.R. 1. (6) 45 Can. S.C.R. 194, at p.
(3) 46 N.S. Rep. 215. 227.
(4) [19051 1 K.B. 707. (7) [19111 2 K.B. 140.
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114 fied that the accident was directly attributable, as
ciTY OF found below, to the fact that the municipality having

HALIFAx
HAA undertaken to make repairs to the sidewalk left it in

TOBIN. an unsafe condition and that for the consequences to
The Chief the plaintiff the municipality is liable.
Justice.

-DAVIES J.-The question in this case is reduced to
a very narrow one. Mr. Bell admits that in laying
Granville Street sidewalk of concrete, the city en-
gineer broke up the asphalt sidewalk of Salter Street,
which is a -street crossing Granville Street at right
angles and is very steep. In the doing of this work,
the engineer left agap or space of a few feet wide
between the two sidewalks which it was their duty to
fill up properly.

The jury have found that in the discharge of that
duty the city officials were guilty of negligence and
that such negligence consisted in not "properly
finishing the work." If this finding can be construed
as a finding that the material used "clay and ashes"
in filling up the hole between the sidewalks was im-
proper material, then, I think, the judgment was right
and the appeal should be dismissed.

Mr. Bell admits that the duty of filling up that hole
so caused lay upon the city. If that is so, they were
clearly obliged to do so with-proper materials. If the
clay and ashes they put in were improper filling and
the accident was caused by this improper material
being washed out, it would clearly be a case of mis-
feasance, not nonfeasance.

I had some doubt on the question of the real mean-
ing of the finding of the jury, but conclude their
answer must have reference to the material used being
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improper; because apart from the material used the 1914

evidence was that the work was properly done. Crr OF
HALIFAXI base my judgment, therefore, upon the ground V.

that the city officials in building their sidewalk on ToHiN.

Granville Street created a condition which cast on Davies J.

them a duty to fill up a gap or space made by them
between the two sidewalks, the concrete one on Gran-
ville Street and the asphalt one on Salter Street, that

.they accepted that duty and attempted to discharge
it, but used improper material. As a result of such
negligence, a hole was made by the rain in this con-
necting space between the sidewalks into which plain-
tiff stumbled and was injured.

I would dismiss the appeal with costs.

JDINGTON J.-I have not found it necessary to
fully cons;ider the effect of the Statute of Limitations
which may possibly, when read in light of the authori-
ties applicable thereto, dispense with any need for
observing the distinction between misfeasance and
nonfeasance so much pressed upon us. I, therefore,
pass no opinion thereon.

I think the reasons assigned in the court below
amply justify the judgment appealed from herein and
that this appeal should be dismissed with costs.

DUFF J.-The jury was entitled to find that the
appellant corporation in the exercise of their powers
in relation to streets changed the physical condition
of the place in question and without justification left
it in such state that it was, or at any moment was
likely to become without notice to the public using it
a dangerous nuisance; and if that was their view there
was negligence constituting "misfeasance" within the
meaning of the rule governing the responsibility of
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1914 municipalities for the condition of highways within
CITY OF their boundaries. On this ground I think the verdict
HALIFAX

. and judgment can be supported.
ToWN. The apeal should be dismissed with costs.
Duff J.

BRODEUR J.--This is an appeal from the Supreme
Court of Nova Scotia in banco confirming the judg-
iient of Mr. Justice Longley awarding $2,000 damages

to the respondent.

It was an action for damages for negligence caus-
ing personal injury to the respondent, who fell on a
sidewalk of the defendant municipality.

Some months previous to the accident some recon-
struction and repairs had been made to the sidewalk
where the accident occurred. A space of about two
feet in that sidewalk had been filled with earth which
could, according to reliable evidence, be removed by
rain. The plaintiff-respondent, in stepping into the
hole which had formed itself at that place, fell upon
the pavement and broke her knee-cap.

The main point raised by the appellant corpora-
tion is that the accident was a nonfeasance on the
part of the corporation and that under the common
law it could not be held responsible.

The jury found, however, that the negligence had
been established.

The jury could reasonably find this verdict, for
the material used could be easily washed out and it
constituted an act of misfeasance. I do not see any
reason why this judgment of the Court of Appeal,
which maintained the verdict, should be disturbed.

Appeal dism issed u.ith costs.

Solicitor for the appellant: F. H. Bell.
Solicitor for the respondent: TV. H. Filton.
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THE CAMP1BELLFORD, LAKE ON- 1914

TARIO AND WESTERN RAIL- APPELLANTS; "Nov.23,24.

WAY COMPANY (DEFENDANTS) . f *Nov 30.

ANI)

HOBEJRT F. iM\ASSIE NI OTHERS REPONDENrS.

( PLAINTIFFS ) ....................

ON APPEAL FROM AN APPELLATE DIVISION OF THE

SUPREME' (OURT OF ONTARIO.

Jrpro~prii on-.Irrement I to fir conS(l ation-.rb itration or valu-

ation-Piowcers of referces Majority derision.

Where the lai was expropriated for railwaY purpose,.s the railway

company and the owner agreed to have the compensation deter-

mined by reference to three named persons called "valuers" in 

the sibmission; their decision was to be binding and conclusive

on both parties and not subject to appettl: they could view the

loopert y and call snch witnesses aind take such evidence. on oath

or otherwiso, as thev. or a majority of them, might think

iroper: and either partY coild havel a representative present

at. 1th view or taking of evidence. bolt his failure to attend for

anv reason would not affect tile validitv of the decision.

Held. Fitzpatrick C(.J. and Duff J. dissenting. that this agreement

did not Iprovide for a .judicial arbitration, but for a valuation

merel,. by the parties to whom the matter was referred, of the

land expropriated.

The agreement provided that a val1tor shold be appointed by each

paity and a Coity Court judge hould1 be the third: if one of

tilosei appointed would or could not act the party who appointed

lin coud nme a substitute: if it was the third the parties

IIould agree on a subititlte. in which ease the decision of any

two would e hinding and 1 enlusive without appeal; if they
could not so agree a Iigh Court judge could appoint. There was

no necessity for substitution.

*PRESNT:-Sir Charles Fitzpatrick C.J. and Davies, Jdington,
Duff. Anglin and Brodeur J..
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1914 Hold, that the decision of any two of the valuators was valid and

binding.on the parties.
CAMPBELL-
FORD, LAKE

ONTARIO APPEAL from a decision of an Appellate Division
AND

WESTERN of the Supreme Court of Ontario maintaining an
'vA. Co. award in a matter of expropriation of land for rail-

MASSIE. way purposes.

The material facts are indicated by the above head-

note. The agreement for submission on which the

questions to be decided turn is set out in full in the
opinion of Mr. Justice Duff.

IW. N. Tilley for the appellants. The agreement

provided for an arbitration not a mere valuation.

Compensation was to be determined not only for the

land taken, but for the consequential injury to the

remaining lands to determine which called for deci-

sion on questions of law. See Russell on Awards (9
ed.), page 45; Thomson v. Anderson(1), at pages 530-
1; In re Carus-Wilson and Greene(2) ; In re Brien

and Brien(3) ; Taylor v. Yielding(4).

The award of the original arbitrators was to be
unanimous. The provision prohibiting an appeal from

the award of the valuers "or any two of them" only

makes for finality and there was already a provision

as to who should make the award. See United King-

dom Mutual S.S. Assurance Association v. Houston <&
Co. (5) ; In re O'Connor and Fielder(6).

Hamilton Cassels K.C. for the respondents, re-

ferred, on the question of arbitration or valuation to

(1) L.R. 9 Eq. 523. (4) 56 Sol. Jour. 253.
(2) 18 Q.B.D. 7. (5) [1896] 1 Q.B. 567.

(3) [1910] 2 Ir. R. 84. (6) 25 O.R. 568.
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the American cases of Hobson v. McArthur(1) ; Quay 1

v. Westcott(2) ; Republic of Columbia v. Cauca Co. CAMPBELL-
FORD, LAKE

(3), and on the other question to Whiteley v. Delaney ONTARIO

(4), contending that the evident intention of the N

parties that a majority could make the award in any EWAY. Co.
V.

case should not be defeated by a narrow and technical MASSIE.

reading of the phraseology. ,

THE CHIEF JUSTICE.-I agree with Mr. Justice
Duff.

DAVIES J.-I agree that this appeal should be dis-
missed and concur with the judgment of the Appellate
Division that the case should go back for trial with a
declaration "that the agreement between the parties

provides for a valuation by the valuers named therein
or a majority of them and expresses the true agree-.
nent between the parties."

The question argued before us is whether the agree-
ment of reference in question provides for an arbitra-
tion or for a valuation and whether it can be fairly
construed as providing for a decision by any two of
the valuators named or must be unanimous.

I think this case is one of those intermediate cases
referred to by Lord Esher in In re Carus-Wilson and
Greene (5), where though a dispute has actually arisen
it is not intended that the persons appointed to decide
it shall be bound to hear evidence and that it must be
decided not on any general principle, but on its own
particular circumstances.

(1) 16 Pet. 182. (3) 106 Fed. R. 337.
(2) 60 Pa. St. 103. (4) [1914] A.C. 132.

(5) 18 Q.B.D. 7.

29%
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The agreement named three "valuers" to whom
that question was referred. It provided that if the
valuer appointed by either party died he might sub-
stitute a new valuer, and if the "third valuer" died
the other valuers might agree upon a third valuer in
his stead,

and in that case the decision of any two of the valuers should be
conclusive and binding without appeal.

Then follows a covenant that the decision of the
valuers should be observed and should be binding'and
conclusive upon the parties and

should not be subject to appeal from the decision of the said
valuers or any two of them.

The agreement further provided that

the valuers may view the property and may at their discretion call
such witnesses and take sucli evidence or statements on oath or
otherwise as they or a majority of them may think proper and shall

give such weight, if any, to such evidence or statements as they in
their discretion think proper.

Considering the one thing referred to them,
namely, the fixing of the compensation to be given the
land-owner for his land taken and damages sustained,
the fact not without significance that the parties are
called "valuers" all through the instrument and not
arbitrators, and the special provision that the valuers

SUPREME COURT OF CANADA. [VOL. L.

Reading the agreement as a whole and with refer-
ence to the subject-inatter of the reference and the
circumstances under which it was entered into, I have
reached the conclusion above stated.

The question to be determined by the valuators
was the

amount of compensation for land and damages which the respondents
were entitled to as owners of lands taken by the appellate railway
company.

1914

CAMPBELL-
FORD, LAKE

ONTARIO
AND

WESTERN
RwAY. Co.

V.
fASSIE.

Davies J..
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might view the premises and decide the question sub- 1914

mitte(I to them without the aid of witnesses, or if they ('AMPBELL-

determined to do so might hear statements from wit- FORDA I KE
ONTARIO

nesses not under oath, I reach the conclusion that the AND
WYESTERN

submission was a valuation only and not an ordinary RWAY. Co.

judicial arbitration. rASSI.
Then as to the power of two of them to make a ies J.

binding decision, I revert again to the provision that

in case of the death or incapacity of the third named
valuer, Judge Morgan, and the inability of the two

remaining valuers to agree upon an amount, it was

provided that they might agree upon a third valuer,
and in that case, that is where a third valuer was ap-

pointed by the other two, the decision of any-two of
the valuers should be conclusive and binding without

appeal.

I think that the appellant attaches more weight to

this- change of language than it deserves. It seems

absurd an(d without reason to hold that in the case of
the named valuers unanimity should be required,

while in the other case of the death or incapacity of
one of the iamed valuers and the appointment in

his place of a third by the other two, such unanimity

was dispensed with. It is clear that in the latter case
aiy two of the valuers could make a final and conclu-
sive decision and if it was intended to change that im-

portaut fact with respect to the decision of any two
of the named valuers, very clear and explicit language
would be required to shew such change.

As I have said while the language used is inapt I
think it fairly h)ears the construction placed upon it
by Mr. Justice Hodgins speaking for the Appellate

Division and that it may fairly be paraphrased thus,

shall be final and conclusive and fhall not be subject to appeal.
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costs.
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r these reasons I would dismiss the appeal with1914

CAMPBELL-
FORD, LAKE

ONTARIO
AND

WESTERN
RWAY. CO.

i .
MASSIE~.

Idington J.

414

IDINGTON J.-The construction of such an instru-
ment as now in question cannot be properly reached
by the mere microscopical examination and analysis
of one or more clauses or sentences therein.

Reading and construing this instrument as a whole
and finding it possibly ambiguous, we should consider
the nature of the business the parties had in hand,
attribute to them some common sense and knowledge
of the world, and keep in view their probable purpose
and see if having due regard thereto and such like sur-
rounding circumstances some sensible operative mean-
ing can be given it.

Of course if in face of all that it were still found
that some clauses were of such an imperative nature
that they must be read literally and left no room for
being thus properly interpreted and modified by and
harmonized with other parts or clauses, we should
have to give effect thereto even if by doing so we ren-
dered the document practically worthless as being
unworkable.

I find myself under no such necessity in the inter-
pretation or construction of this document.

Its meaning is very plain if we approach it in the
way I suggest and then look at the clause by which
the parties covenanted and bound themselves to abide
by the results which might be reached by a majority of
those named.

Then it seems to me the other clauses expressly
speaking of a majority acting are also each in har-
mony with such a purpose and need not be so read as
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to bear the construction thereof pressed upon us. One 1914

of these might by a little straining be so construed, but CAMPBELL-
FORD, LAKE

that is not its necessary or only meaning. ONTARIO

And the clause as to exercising a discretion rela- AN

tive to the hearing of witnesses seems expressly de- RWAY. CO.

signed for the purpose of enabling a majority of those MASSIE.

voting to determine the basic facts upon which the Idington J.

estimate for compensation has to be made. 1Would it
not be rather absurd that two could control the kind
of facts which must necessarily guide them and yet
could not execute the purpose so clearly involved ? It
seems to me they might, if so disposed, have thus step
by step reduced the remaining problem to a pure
arithmetical question and yet if the contention set up
be correct they could not carry out such result by
signing the certificate thereof.

I have not had much trouble in coming to the con-
clusion that a majority of those named were intended
to finally determine the result.

But when I have to say whether this is a submis-
sion to irbitration or a mere agreement for determin-
ing a valuation, I find some difficulty.

I have, therefore, purposely put forward just now
what seems to. be its import and the only difficult part
of the document bearing upon that question, and
need not repeat same here.

Assuming evidence by witnesses used for such a
purpose, does the existence of such a power enabling
it to be done involve the whole proceeding being held
to be one of judicial inquiry within the meaning of
that term as defined by Cockburn, C.J., in Re Hopper
(1), at p. 372 and top of p. 373, or by Lord Esher in
Re Dawdy(2), at p. 429 and top of p. 430, or by Mr.

(1) L.R. 2 Q.B. 367.
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1914 Justice Williams in the case of Re Hammond and
A-MPBELL- II7ateFtOl 1), at 1). 809.

FORD, LAKr
ONTARIO We find therein no very clear-cut test of what is to

AND
\VESTERN be held as constituting a judicial investigation, but if
RWAY. Co. I understand those cases and many others the mere
MASSIE. permission to a majority of the valuers to examnine

Ilington J. witnesses does not of itself constitute the submission

one of arbitration.
If they had been herein bound to hear such wit-

nosses as either party desired, amid to determine judi-
cially according to such evidence, then it certainly

might have been urged with great force that it was a

submission to arbitration.

The purpose of the parties hereto seems to me to

have been so evidently that of constituting those

named mere valuers that I should feel much regret

if forced to say they had failed of their purpose.

And that such was their* purpose surely is self-

evident when regarl is had to the departure from the

usual method of arbitration under the "Hailwayv Act."

Seeing this was not dealt with by the learned trial

judge I doubted our right to deal with it, but appel-

lant's counsel did not seem disposed to raise such ques-

tion, but preferred getting the opinion of this court

thereon as the Court of Appeal had passed upon it.

I think the appeal should be dismissed with costs.

DUFF J.-I think the agreement of 2nd July, 1913,
constituted a suhbmission to arbitration.

The appellant company gave to the respondents

notice of expropriation of part of their property pur-

(1) 62 L.T. s0s.
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suant to the provisions of the Dominion "Railway 191

Act" (section 193) and offering $900 CAMPBELL-
FORD, LAKE

as compensation for the said lands and premises and for all dam- ONTARIO

ages caused to you by the exercise of its corporate powers thereon. AND
WESTERN

The respondents refused to accept this sum and the RwAY. Co.

appellant company obtained a warrant for (and went MASSTE.

into) possession of the lands under the authority of Duff J.

section 217 of the "Railway Act." Instead of apply-

ing to a judge for the appointment of arbitrators

(under section 196) to determine the amount payable

as compensation and damages which either party was

entitled to do (see chapter 37, 6 & 7 Edw. VII.), the
parties entered into the agreement already mentioned,
making provision for the ascertainment of that

amount, which agreement is in the following terms:-

3MEMORANDUM OF AGREEMENT made on the second day of Jily, 1913.

Between

THE CAMPBELLFORD, LAKE ONTARIO AND WVESTERN RAILWAY COMPANY,
herhinafter called the Railway Co.,

Of the one part;
and

ROBERT F. MASSIE, ISABEL E. MASSIE and THE TORONTO 'GENERAL

TRUSTS CORPORATION, hereinafter called the Owner,

of the other part.

WHEREAS the owner now owns the lands, being part of lot num-

her six (6), Concession B, in the Township of Hamilton, containing
three acres and ninety-two hundredths of an acre (3.92), more or

less, and the Railway Company is proceeding with the. construction
of its line of railway across the said lands, as shewn on and accord-

ing to the plan thereof, a copy of which plan so far as above lands

are concerned, is attached hereto.
AND WHEREAS the Railway Company and the owner have agreed

to settle the question of compensation for land and damages to
which the owners of said lands are entitled under the "Railway Act"

as hereinafter set forth.
NOW THIS AGREEMENT WITNESSETH that the Railway Company

and the owner do hereby covenant and agree that the question of the

amount of compensation payable under the "Railway Act" by the

30
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1914 Railway Company for the taking of the said lands for its said rail-

CAM.PBELL- way and for damages sustained by the owner by the taking of said

FORD, LAKE lands and the construction and maintenance of the said railway is
ONTARIO hereby referred to the determination of Joseph Hickson, as valuer,

AND appointed by the Railway Company, and Nicholas Garland, as valuer,
WESTERN appointed on behalf of the said Owner, and His Honour Edward

RWAY. Co. Morgan, as third valuer.

MASSIE. AND in case either of such valuers appointed by the parties re-
- spectively shall die, refuse or become incapable to act as valuer before

Duff J. such question is fully determined by the said valuers as to all the
lands and damages herein referred to, then the party who appointed
such valuer, or the heirs, executors, or administrators of such party,
shall forthwith thereafter appoint some other fit person to be valuer
in the place of the valuer dying, refusing or becoming incapable to act.

In case the third valuer shall die, refuse or become incapable to
act and the other two valuers are unable to agree upon the amount
to be paid as compensation as aforesaid, they may agree upon a
third valuer in his stead and in that case the decision of any two of
the valuers shall be conclusive and binding without appeal; if they
cannot agree upon such third valuer, a judge of the High Court
Division may appoint him on the application of either party on six
days' notice to the opposite party of application to the judge to
make such appointment.

No costs in respect of proceedings in pursuance hereof shall be
payable by either of the parties hereto to the other; but the Rail-
way Company shall pay the fees of all the valuers and the costs here-
tofore incurred of application for warrant of possession and of
motion for appointment of arbitrators if any, shall be paid as be-

tween party and party by the Railway Company to the owner. Be-
fore valuation proceeds the parties are to agree upon the crossings,
if any, to be provided.

And the parties hereto mutually covenant and agree that the deci-
sion of the said valuers shall be faithfully kept and observed and
shall be binding and conclusive upon the said Railway Company
and owner, and shall not be subject to appeal from the decision of
said valuers or any two of them.

AND the undersigned owner for themselves, their heirs, executors,
administrators, successors and assigns, doth hereby covenant and
agree with the Railway Company, its successors and assigns, that he
or they will upon tender of the amount payable to him or them as
such compensation by the said valuers, with interest as hereinafter

mentioned, execute and deliver to the Railway Company good and
sufficient deed in fee simple free from dower and all other claims and
encumbrances, vesting in the Railway Company the lands required
as aforesaid, such deed to be prepared by and at the expense of the
Railway Company, and the said Railway Company agrees to pay the
sum of money found payable as aforesaid, with interest forthwith
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after the making of the said decision, execution of deed, and com-
pletion of title as aforesaid.

The Railway Company meanwhile to retain possession of the
lands required, and to be permitted to proceed forthwith with the
construction and operation of its railway and works thereon.

The valuers may view the property and may at their discretion
call such witnesses and take such evidence or statements on oath or
otherwise as they or a majority of them may think proper, and shall
give such weight, if any, to such evidence or statements as they in
their discretion think proper.

Either party shall have the right to have one representative pre-
sent, if desired, at any meeting of the valuers held to view the pro-
pert; or to take statements or evidence, but failure of such represen-
tative to attend, whether through lack of notice, or otherwise, shall
not allc t the validity of the decision.

The Company to pay interest at five per cent. per annum on the
amount found from date of possession till date of payment.

IN WITNESS whereof the Railway Company has hereunto caused
its corporate seal to be affixed under the hands of its proper officers
and the owners have hereunto set their hands and seals and corporate
seal respectively.

IN TIlE lRESENCE OF CAMPBELLFORD, LAKE ONTARIO AND

WESTERN RAILWAY COMPANY.

D. McNIcOLL,

President.
C.L.O. and W.

[SEAL]

As to ignature of
Robt. F. Massie.
Ronna E. Large.

As to signature of
Isabel E. Massie.
E. Ross.

I3OBT. F. MASSIE. [SEAL]

ISABEL E. MASSIE. [SEAL]

THE TORONTO GENERAL TRUSTS

( ORPORATION.

1. OSLER, President.
J. W. LANGMUIB,

Gen'l. Manager.

In passing on the question whether this agreement
is a submission to arbitration in the legal sense we are
to be guided, I think, by the principles laid down by

so1/
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MASSIE.
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1914 Lord Esher in In re Garus-Wilson and Greene(1),
CAMPBELL- in these words:-
FORD, LAKE

ONTARIO If it appears from the terms of the agreement by which a matter
AND is submitted to a person's decision, that the intention of the parties

RWAY. CO. was that lie should hold an inquiry in the nature of a judicial in-

V. quiry, and hear the respective cases of the parties, and decide upon
N1ASSIE. evidence laid before him then the case is one of an arbitration. The

- intention in such cases is that there shall be a judicial inquiry
Duff J worked out in a judicial manner. On the other hand, there are cases

in which a person is appointed to ascertain some matter for the pur-
pose of preventing differences from arising, not of settling them when
they have arisen, and where the case is not one of arbitration, but
of a mere valuation. There may be cases of an intermediate kind,
where, though a person is appointed to settle disputes that have
arisen, still it is not intended that he shall be bound to hear evidence
or arguments. In such cases it may be often difficult to say whether
he is intended to be an arbitrator or to exercise some function other
than tat of an arbitrator. Such cases must be determined each
according to its particular circumstances.

It is not denied that differences had arisen. Were
these differences to be settled by means of a "judicial
inquiry worked out in a judicial manner?" The re-
spondents rely upon the use of the term "value" as
shewing that the parties contemplated a conclusion
reached as a result of the application of the personal
knowledge and skill of the valuators. But the lan-
guage of the instrument as a whole seems to negative
that suggestion.

The question is "referred to the determination" of
- the gentlemen selected. In certain eventualities,

the decision of any two of the valuers shall be final and binding
and without appeal.

The valuers may view the property and take such evidence on
oath or otherwise as they or a majority of them may think proper.

Either party shall have the right to have one representative pre-
sent. if desired, at any meeting of the arbitrators to view the pro-
perty or take statements of evidence.

(1) IS Q.B.D. 7.
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These stipulations seem to contemplate a decision 191

after "hearing the respective cases of the parties"; CAMPBELL-
lORD, LAKE

and indeed the fact that the amount of compensation ONTARIO

properly awardable for "damages" caused by the exer- A"N

cise of the powers of the railway company was one of RwAy. Co.

the subjects of the reference (and not merely the MAsSI.

value of the land taken) in itself creates a presump- Duff J.
tion that such was in fact the intention of the parties.
I think the instrument rightly construed does provide
for an inquiry, in its nature judicial.

On the other point I am, with a good deal of doubt,
of the opinion that a majority of the arbitrators was
competent to act.

In the result I think the appellants are entitled
to have their motion to set aside the award heard and
disposed of; but as a majority of the court are for dis-
missing the appeal, it is not necessary to consider
what would be the most convenient form of order for
giving effect to the view above expressed.

ANGLIN J.-Not, I confess, without some hesita-
tion, I concur in the dismissal of this appeal. Taking
the document of submission as a whole it is, perhaps,
made sufficiently clear that it was the intention of the
parties that a binding valuation might be made by
any two of the valuators whether the three originallY
named should act or there should be a substitution in
the case of the third arbitrator. The clause provid-
ing that any two of the arbitrators might determine
what evidence should be received certainly points in
this direction. At all events I am not convinced that
this construction of the agreement, which prevailed in
the Appellate Division, is so clearly wrong that we

81
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would be justified in reversing the judgment of that
CAMPBML- court.
FORD, LAKE

ONTAIO Neither am I satisfied that the view of the Appel-
AND late Division that the document taken as a whole pro-WESTERN

RwAY. CO. vides for a valuation and not for an arbitration is
V.

MAssie. erroneous. There are, no doubt, one or two clauses in

Anglin J. it which are not usual in agreements providing for a
mere valuation. But their presence does not, I think,
suffice to change the character, which it seems other-
wise sufficiently manifest from the tenor of the whole
instrument it was meant that it should 'have.

BRODEUR J.-I would dismiss this appeal with
costs.

Appeal dismissed with costs.*

Solicitors for the appellants: MacMurchy & Spence.

Solicitors for the respondents: Cassels, Brock, Kelley
& Falconbridge.

*On the same day judgment was given in Campbellford, eto., Rail-
way Co. v. Laidlaw, in which the court held that a similar agreement
was a submission for valuation only, affirming the judgment of an
Appellate Division (31 Ont. L.R. 209).
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OMER LAMONTAGNE (PLAINTIFF) . . .APPELLANT; 1914

AND *Nov. 13.
*Dec. 29.

THE QUEBEC RAILWAY, LIGHT,
HEAT AND POWER COMPANY RESPONDENTS*

(DEFENDANTS)....................

ON APPEAL FROM THE JUDGMENT OF THE COURT OF
KING'S BENCH, APPEAL SIDE, PROVINCE OF QUEBEC.

Negligence-Operation of tramway-Employers' liability-Accident in
course of employment-"Worknen's Compensation Act"-Right of
action-Dependent relations-Construction of statute-(Que.) 9
Edw. TII., c. 66, ss. 3, 15-R.H.Q., 1909, arts. 7321, 7323, 7335-
Incompatible enactment - Repeal - Art. 1056 C.C. - Practice -

Charge to jury-Misdirection-Excessive damages-Modificatio4
of verdict-New trial-Art. 503 C.P.Q.

The remedy given by article 1056 of the Civil Code, in cases of dilit
an(d quasi-dlit, was taken away in regard to the classes of per-

sons enumerated in section 3 of the Quebec statute respecting

compensation for injuries to workmen, 9 Edw. VII., ch. 66, by
the limitation in section 15 of that statute (now articles 7323

and 7335 of the Revised Statutes of Quebec, 1909), but the

effect of these enactments was not to repeal the provisions of

article 1056 C.C., with respect to ascendant relations who were

only partially dependent for support on a deceased workman to

whom the statute applied. The judgment appealed from (Q.R.

23 K.B. 212), was reversed, Davies and Brodeur JJ. dissenting.

Per Davies J. dissenting.-The words "in all cases to which this Act

applies," in the Quebec statute respecting compensation for in-

juries to workmen, 9 Edw. VII., ch. 66, sec. 15, have reference

to the special classes of employment referred to in the first

section of the Act, and not to the classes of persons entitled to

compensation thereunder. Consequently, the effect of section 15

is to limit the employers' liability to the compensation prescribed

by that Act and to that only.

*PRESEFT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff, Anglin and Brodeur JJ.

31%
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1914 Where no objection has been taken to the judge's charge to the jury
at the trial and it does not appear that any substantial pre-

LAMONTAGNE judice was thereby occasioned there should not be an order for a
V.

QUEBEC new trial under the provisions of articles 498 et seq. of the Code
RAILWAY, of Civil Procedure.

LIGHT, The majority of the court considered that the amount of damages

oEA Co. awarded by the jury was so grossly excessive that there should
be a new trial and it was ordered accordingly unless the plain-
tiff agreed that the verdict should be reduced to an amount

mentioned. (See art. 503 C.P.Q.)

APPEAL from the judgment of the Court of King's
Bench, appeal side(1), reversing the judgment of
the Superior Court, District of Quebec, entered by
Lemieux C.J. on the verdict of the jury at the trial,
and dismissing the plaintiff's action with costs.

The plaintiff, the father of a conductor employed
by the company who died in consequence of injuries
sustained in the course of his employment on the tram-
way, brought the action against the company to re-
cover damages stated at $2,500, claiming $450 for
medical and hospital attendance, funeral expenses,
loss incurred through the closing of his place of busi-

ness during three days, and $2,050 for being deprived
of the advantages and assistance which he and his
family derived from the deceased. The company de-
nied liability and set up the defence that the plain-

tiff, not being wholly dependent upon deceased for

support, by the operation of the Quebec "Workmen's
Compensation Act," was deprived of any recourse

either under that statute or under the provisions of

the 'Civil Code. At the trial there were no objections
taken to the charge of the learned Chief Justice; the
jury returned a general verdict against the company
and assessed damages at $2,000, for which amount

(1) Q.R. 23 K.B. 212.
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judgment was entered in the Superior Court. On an 191

appeal to the Court of King's Bench this judgmentLAMONTAGNE
was set aside, Trenholme J. dissenting, and the QUEBEC

plaintiff's action was dismissed with costs. LHTWAY,

The questions in issue on the present appeal are HEAT AND
POWER Co.

stated in the judgments now reported.

L. S. St. Laurent for the appellant.

G. G. Stuart K.O. for the respondents.

THE CHIEF JUSTIc.-A difficult and interesting
question which, however, because of recent amend-
ments to the Quebec "Workmen's Compensation Act,"
is of no practical importance to any one except to the
parties here, arises in the consideration of this case.

The plaintiff, appellant, who was, as he alleges,
partially dependent for his support upon a son
killed when in the service of the corporation, defend-
ant and respondent, brought this action under article
1056 of the Quebec Civil Code, which reads:-

In all cases where the person injured by the commission of an
offence or a quasi-offence dies in consequence, without having ob-

tained indemnity or satisfaction, his consort and his ascendant and

descendant relations have a right, but only within a year after his

death, to recover from the person who committed the offence or quasi-

offence, or his representatives, all damages occasioned by such death.
* * * * * * *

In all cases no more than one action can be brought in behalf of

those who are entitled to the indemnity and the judgment determines

the proportion of such indemnity which each is to receive.

It is alleged by way of defence that the plaintiff is

without recourse because of certain provisions of the

Act first above referred to.
It is admitted that the accident which resulted in

the death of the deceased comes within the definition
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1914 of section 1 of the Act, but sections 15 and 3 of the
LAMONTAGNEAct, now articles 7335 and 7323 of the Revised Sta-

QUE3EC tutes of Quebec, are relied upon in support of the
RAILWAY, contention that the right of action which the plaintiffLIGHT,
HEAT AND undoubtedly had under the Code is barred.POWEB Co.

The-Chief Section 15 enacts:-
Justice.

-- - The employer shall be liable to the person injured or to his re-
presentatives mentioned in article 3 of the Act, for injuries resulting
from accidents caused by or in the course of the work of such person,
in the cases to which this Act applies, only for the compensation
prescribed by this Act

The French version reads:-

Les dommages resultant des accidents survenant par le fait du
travail ou a 1'occasion du travail dans les cas pr6vus par la pr~sente
loi, ne donnent lieu, i charge du chef d'enterprise, au profit de la
victims ou de ses ayants droit, tels que d6finis a Particle 3 de la
presente loi, qu'aux seules reparations d6termindes par cette loi.

It is obvious that the remedy given in cases like

this against the employer by the Civil Code is taken

away from the persons mentioned in section 3 of the

Act, who are (a) the surving consort, (b) the children
under a certain age, and (c) the ascendants of whom

the deceased was the only support at the time of the
accident. -But the question here is: Can the plaintiff
who admittedly does not come within this enumera-
tion of representatives entitled to recover under the
Act, being only partially dependent upon the de-
ceased, maintain this action? Or, in other words, is
the action which the plaintiff undoubtedly had under
article 1056 of the Civil Code barred by the joint
operation of sections 3 and 15 of the Act ?

Assuming that the Act was intended to substitute
the theory of professional risk for those provisions of
the Civil Code which fixed the liability of an employer
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in case of accident, due to his fault, and to provide a
complete and comprehensive body of law in relation LAMONTAGNE

to the subject of workmen's compensation for injuries Q.BEC
received in the course of their employment, I do not iA WAY,

think we should lightly attribute to the legislature an HEAT AND
Pow.R Co.

intention to go so far as to deprive those who are not -
The Chief

among the enumerated beneficiaries of a right of Justice.

action which they clearly had before the Act was
passed.

The Act was evidently intended to fix in those
accident cases to which it applies the conditions of
liability, the amount of compensation and the method
of apportionment among those entitled to its benefits,
and to that extent it may be considered as exclusive.
But the question remains: The plaintiff not belonging
to any one of the enumerated classes specifically dealt
with, is it possible to hold that by necessary intend-
ment his admitted right of action was taken away ?

It must be accepted as settled law that:-

No statute operates to repeal or modify the existing law, whether
common orystatutory, or to take away rights which existed before the
statute was passed, unless the intention is clearly expressed or
necessarily implied. (Halsbury, vol. 27, p. 167.)

Assuming the Civil Code to be merely a statute, it
has been in force for a long time and the principle of
the special article upon which the plaintiff relies was
part of the law long before the enactment of that Code.
It seems, therefore, reasonable that the recent Act
should be construed consistently with the Code if it
is possible to do so. The ordinary rule of construction
is that
if two statutes can be read together without cofitradiction or repug-
nancy or absurdity or unreasonableness, they should be so read,

and I can see no repugnancy between the Code and the
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1914 Act. They apply to different classes of persons and
LAMONTAGNE the conditions of liability are different.

V,.
QUEBEC Those who are partially dependent upon the in-

RAILWAY,
LrGHT, ' jured employee are left to their remedy under the

POAT ACO Code, their right to recover continues subject to the
T obligation to prove that the accident was attributable
Justice. to an "offence or quasi-offence of the employer" and

to hold that this class is to be entitled to the benefit of
the Act in the absence of express ternis, would be to
legislate for a case which the legislature has not
thought proper to provide for. In a word the plaintiff
bases his claim upon the Code and to defeat that claim
the defendant relies upon a statute which makes no
provision for this particular case. To maintain its
defence the court must add to the Act a provision
which it does not contain.

Article 12 C.C., provides that when a law is doubt-
ful or ambiguous it is to be interpreted so as to fulfil

the intention of the legislature and to attain the object

for which it was passed. Here the language of the

statute leaves nothing to doubt or to uncertainty. The

only question is: Are we, under the pretence of giving

effect to what is alleged to be the intention of the leg-

islature, "a common but very slippery phrase," to

supply what is clearly an omission in the statute. As

I said before, that is not interpretation but legislation.

Much reliance was placed by the Chief Justice in

the court below on the French Act from which the

Quebec Act is taken and the jurisprudence that has

grown out of that Act in France. But it must be

borne in mind that the language of section 15 in ques-

tion here differs somewhat from that of the French

model which reads (art. 7) :-
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Les ouvrier s et employs ddsigns 6 article prdo-dcnt ne peuvent 1914

se prevaloir, I raison des accidents dont ils sont victimes dans leur
LAMONTAGNF

travail, d'anelunes dispositions autres que celles de la prsente loi. V.
QUEBEC

In France it is held that the ordinary right of RAILWAY,
LIGHT,

action on the part of the representatives of the de- HEAT AND

ceased is entirely taken away (Cabouet, vol. 1, No. POWER CO.

392; Sachet, vol. 1, No. 754), but the French article 7 TheChief
Justice.

uses the expression "la victime ou ses reprbsentauts" -

without limitation, whereas section 15 of the Quebec
Act has deliberately altered that expression and, in
terms, limits those entitled to the benefit of the Act to
those previously enumerated in section 3, and the Que-
bec section 3 substitutes the words "of whom the de-
ceased was the only support" for the words used in
the French Act which are "chacun des ascendants et
descendants qui 6taient it sa charge." The words used
in section 3 in the Quebec Act are unambiguous. The
benefits of the Act are given to the ascendants of the
deceased of whom he was the only support at the
time of the accident, whereas the French model ap-
plies to all ascendants without distinction. The
French authorities are, therefore, of little use. On the
whole, I am of opinion that the Act may be and should

be construed to mean that those whom the deceased
did not support entirely are left to their action under
the Code, they must prove fault on the part of the em-
ployer and also the extent to which they have been

prejudiced in a pecuniary way by the death of the

deceased. There seems to be good reason for the dis-

tinction because of the uncertainty which exists in

the case of those only partially dependent as to the
quantum of their right. The case is not free from

doubt, but I think, all things considered, it is impos-
sible to say that the statute has, by implication, taken
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1914 away a vested right of action when it is possible to so*
LAMONTAGNE construe it as to leave that right subsisting.

V.

QUEBEc I find some support for this view in the French
RAILWAY,

LIGHT, cases where the question has arisen as to whether the
HEAT AND enumeration of section 1 of the Act is limitative or

Te e exhaustive. The French writers seem to favour the
The -Chief
Justice. restricting of the cases to which the law applies to

those specially mentioned in the statute for the reason

that it is an innovation upon the common law; the
same reason would seem to me to apply to the ques-

tion which has arisen here; Dal. 1902, 2, 330; 1907,
1.85.

There has been some criticism of the judge's charge

but, as has been very frequently said (Clark v. Moly-

neum (1) ; Blue v. Red lountain Railway Co. (2) ;

Barthe v. Huard(3)), a summing up is not to be rigor-

ously criticized, and it would not be right to set aside

the verdict of a jury because in the course of a long

and elaborate summing up the judge has used lan-

guage which, detached from the context, might appear

inaccurate; the whole charge must -be read together in

order to determine whether it afforded a fair guide to

the jury. A new trial is not granted on the ground of

misdirection unless some substantial prejudice was

thereby occasioned. Art. 500 C.P.Q. In Barthe v.

Huard(3), Sir Louis Davies said (at page 409) :-

It is possible that if the learned judge's attention had been called

to this language and its full meaning at the time, and objection

taken to it, he would have corrected the apparently misleading direc-

tion before the jury had retired or if they had already retired, be-

fore they had agreed upon their verdict, but no such objection was

taken at the time.

(1) 3 Q.B.D. 237, at p. 243. (2) [19091 A.C. 361, at pp. 367 and 368.

(3) 42 Can. S.C.R. 406, at p. 410.
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This only goes to shew the imperative necessity of courts of ap- 1914
peal insisting, when asked to grant new trials as a matter of right,
that only objections to particular statements made by the judge in LAMONTAGNE

his charge to the jury will be considered or given effect to when it QUEBEC
is shewn that objection has been taken to them at a time when their RAILWAY,
misleading character can be corrected before the jury. LIGHT,

HEAT AND

No objection was taken to the charge (arts. 498 POWE Co.

(3) and 500 C.P.Q.) and no reference is made to miS- The Chief
Justice.

direction in the reasons in support of the inscription
in appeal before the Court of King's Bench (art. 493
C.P.Q.).

As to the question of the amount of the verdict I
would have been disposed to follow the rule laid down
in Taff Vale Railway Co. v. Jenkins(1) :-

When once you have got it that there was evidence to go to the
jury, and that there was a principle on which it could proceed of
taking into account any reasonable prospective pecuniary advantage
to the parents, then, unless the verdict is so perverse and against
the weight of evidence that it cannot stand, it is not for the court
to interfere.

But I defer to the opinion of my colleagues and agree
to a new trial unless the appellant accepts a reduc-
tion in the amount of damages awarded. (See Barthe
v. Huard(2).)

The appeal should be allowed with costs in this
court, but the opinion of the majority is that the
amount of damages awarded is so grossly excessive
there must be a new trial (costs of first trial to abide
the event), unless the plaintiff agrees that the verdict
should be reduced to the sum of $1,250, in which case
there would be judgment for that amount with costs
of the trial and of this court.

DAVIES J. (dissenting) :-At the conclusion of the
argument, I inclined to the opinion, which further

(1) [1913] A.C. 1, at p. 5.
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1914 consideration has confirmed, that the judgment of the
LAMONTAGNE Court of King's Bench, (appeal side,) was right and

QUEBEC that this appeal should be dismissed.
RAILWAY,

LIGHT, I think the legislative scheme of insurance by em-
H A ployers against "accidents happening to workmen by
Dav reason of or in course of their work" up to a fixed

- amount embodied in the "Workmen's Compensation
Act" of Quebec, 9 Edw. VII. ch. 66, and subsequently
made part of the Revised Statutes of Quebec (1909),
was a substitution for the former liability of the em-
ployer for fault or negligence as declared and enacted
in the Code (chapter 3), and was intended to be and
is complete in itself. It was, if I may so call it, com-
promise legislation as between the respective so-called
common law obligations and rights of the employers
and employees and their representatives.

Previously to the passage of that Act the liability
of the employer was confined to cases when fault or
negligence causing -the injury or death complained of
was found either in him or in -his servants and work-
men. Those entitled to recover damages arising from
such fault or injury were in cases of death of the in-
jured person inter alia his ascendant and descendant
relations who were either wholly or partially depend-
ent upon him for their support. Only one action could
be brought on behalf of those entitled to indemnity
and the judgment determined the proportion which
each was entitled to receive.

All this was changed by the "Workmen's Compen-
sation Act." Fault or negligence were no longer
necessary to be proved in order to sustain an action.

The maximum of the employer's liability was fixed: he

became an insurer of his workmen up to that maxi-
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mum and the classes entitled to share in the indemnity 14

were designated. Ascendants only partially main-LAMONTAGNE

tained or supported by the deceased were omitted from QUEBEC

those entitled to share in the indemnity. LIGHAY,

Section 1 of the Act enacts that accidents to work- HEAT AND
POWER CO.

men, apprentices and employees engaged in any of the Davies J.

works or industries therein mentioned shall entitle the
person injured or his representatives to compensation
as subsequently provided in the Act and that

the Act shall not apply to agricultural industries nor to navigation

by means of sails.

Then follow provisions regulating the extent and
amount of compensation payable in cases where the
accident causes incapacity either absolute and perma-
nent or permanent and partial or temporary, and also
where death is caused and in the latter case the per-
sons and classes entitled to compensation.

Section 15 provides as follows:-

The employer shall be liable to the person injured or to his re-

presentatives mentioned in article 3 of this Act for injuries resulting

from accidents caused by or in the course of the work of such person,

in the cases to which this Act applies, only for the compensation

prescribed by this Act.

It is contended on the part of the appellant that as

compensation is payable under section 3 only to ascen-

dants of whom the deceased was the only support at

the time of the accident, ascendants who were par-

tially supported by the deceased not being included

still retain their former rights of action under the

Code.
The results of this contention, if successful, would

be curious and I venture to think unlooked for. The

new statutory but limited liability of the employer as

an insurer for accidents to his workmen created by the
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1914 statute would not, as was supposed, be substituted for
LAMONTAGNE the old unlimited common law liability entirely. The

V.

QUEBEC class eliminated from those entitled to share in the
RAILWAY

LIGHT, statutory damages, namely, partially dependent as-
HEAT AND ci ol tl
POW A cendants, would still continue to retain their former
Davies rights of action and the liability of the employer as to

them would still be subject to the determination of a
jury.

The results could possibly if not probably be that
ascendants of whom the deceased were the sole sup-
port would, in many cases, be worse off with their
share of the statutory damage that ascendants receiv-
ing only partial support from the deceased would be
whose damages were fixed by a jury. The employer,
while assuming new and onerous obligations would be
subject not to one action with a maximum statutory
damage, but to several actions in some of which the
amount of damages would be uncertain and the very
basis on which the legislative compact or compromise
rested would disappear. Instead of being an insurer
with a liability fixed, but divorced from questions of
fault or negligence, he would continue in that relation
so far as ascendants wholly supported by the deceased
workman were concerned but would also carry in ad-
dition the common law liability so far as ascendants
oily partially supported by the deceased workmen
were concerned.

Of course, it was easy to cite cases of supposed
hardship upon parties who under chapter 3 of the
Code were formerly entitled to recover damages and
were deprived of their right under the Act I am con-
struing. But it must be remembered that the Act was
in itself a legislative compromise on a most difficult
and perplexing question and it certainly would not be
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surprising if such a legislative compromise enactment 1914

resulted in some personal hardships. LAMONTAGNE

The argument that the ascendants of whom the QUEBEC
RAILWAY,

deceased was the partial support are not deprived of LIGHT,

their former right of action under articles 1053 and HOEATR A
following of the Code because they are not expressly Dais J.
so deprived by the statute loses much of its weight in -

my mind because, first, of the compromise character
of the legislation, secondly, because there is no express
deprivation of the former right under the Code of any
ascendant, even of those who are entitled to share in
the statutory compensation - they being only ex-
cluded under the general provisions of section 15 -
thirdly, because of the provision in the Code, article
1056, that there shall be only one action. brought
against any person responsible for the death of
another by or on behalf of those entitled to indemnity
in consequence of such death, and the judgment in
such :ction determines the proportion of such indem-
nity which each is to receive. Fourthly, because the
legislature has expressly reserved the so-called com-
mon law rights of parties in cases where they thought
it desirable these rights should be reserved. On the
last point I refer to section 4 of the Act which declares
that if a foreign workman or his representatives

cannot take advantage of this Act the common law remedy shall exist
in his or their favour,

and section 14 which reserves and continues the com-
mon law rights of the person injured or his represen-
tatives in addition to the statutory recourse, against
persons responsible for the accident other than the
employer, his servants or agents.

The legislature had its attention expressly drawn
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1914 to the reservation of these so-called common law rights
LAMONTAGNEand in cases where it desired them to be continued so

QUEBEC declared. I do not think the courts should add
LI 'T, another section to the Act continuing these rights as

HEAT AND regards other classes than those declared to -be en-
POWEB Co.

- titled to share in the statutory compensation. Lastly,Davies J I construe section 15, above quoted, as limiting the
employer's liability to the compensation prescribed by
the Act and to that only, in all cases to which the Act
applies, and I hold the Act applies in cases where the.
deceased workman and the employer sued, are within
its provisions quite irrespective of the parties or
classes entitled to share in the distribution of the sta-
tutory compensation which may in any action be-
awarded. The words "in all cases to which this Act
applies" have reference to the special classes of em-
ployment, stated in the first section, to which alone the
Act is applicable, and have no reference to the different
classes of people, ascendants or descendants, wholly
or partially dependent upon the deceased, which the
Act declares to be entitled to share in the statutory
compensation.

For these reasons, I would dismiss the appeal.

IDINGTON J.-The appellant's son when acting as

conductor on respondent's street railway received
fatal injuries under such circumstances as would give
the father a right of action in virtue of article 1056 of
the Code. That article so far as relates to our present
purpose reads as follows:-

1056. In all cases where the person injured by the commission of
an offence or a quasi-offence dies in consequence, without having ob-
tained indemnity or satisfaction, his consort and his ascendant and
descendant relations have a right, but only within a year after his-
death, to recover from the person who committed the offence or quasi-
offence, or his representatives, all damages occasioned by such death.
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The action was brought accordiugly and the case 191

tried by Mr. Justice Lemieux with a jury who ren-LAMONTAGNE
v.dered a verdict of $2,000 damages. Judgment was en- QUEBEC

tered accordingly. On appeal to the Court of King's RAILWAY,

Bench for Quebec that court set aside the judgment HEAT AND
POWER Co.

and dismissed the action. Mr. Justice Trenholme dis-
sented, but thought the damages should be reduced Idington .

to $1,200.

The question raised is whether or not the "Work-

men's Compensation Act," 9 Edw. VII. (Quebec), cli.

66, has taken away the right of action given by the

Code.

It is quite clear that if the father cannot rely upon

the Code he has no remedy. For the said Act only

gives relief to

ascendants of whom the deceased was the only support at the time
of the accident.

The solution of the question turns upon the con-

struction of section 15 of the Act which is as follows:

15. The employer shall be liable to the person injured or to
his representatives mentioned in article 3 of this Act, for injuries
resulting from accidents caused by or in the course of the work of
such person. in the cases to which this Act applies, only for the com-

pensation prescribed by this Act.

It is argued that this section must be read as if
the old law had been repealed in its relation to such
a case as this either by the express terms of the section

or by its interpretation wlhen read in light of the pur-

view of the whole statute and the only remedy a father

can have must be within the provisions of the Act.

It seems to me I must say, with great respect, ab-

surd to read this section as in itself repealing the

above article of the Code. It is an enabling statute

and gives new rights of action which reach to cases of

32
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accidental injuries in certain employments whether
LAMONTAGNE by the fault or without fault of any one and in those

V.
QUEBEC cases takes away the remedy resting upon any other.

RAILWAY,
LIGHT, Its very language is only made applicable to, and

HEAT AND
POWER Co. I submit is restricted to, "cases to which this Act

t applies." But it is said that we must read the whole
Idington J.

Act and especially the terms of what appears in what
is now article 7321 of the Revised Statutes of Quebec,
which, omitting the enumerated employments speci-
fied, is as follows:-

Accidents happening by reason of or in course of their work to
workmen, apprentices and employees engaged in the work of * * *

shall entitle the person'injured or his representatives to compensation
ascertained in accordance with the following provisions.

This sub-section shall not apply to agricultural industi-ies nor
to navigation by means of sails.

How much further can such language carry us
towards holding article 1056 C.C., is repealed, save as
to cases to which this Act applies ?

And article 7323 R.S.Q., provides as follows :-

7323. When the accident causes death, the compensation shall con-
sist of a sum equal to four times the average yearly wages of the
deceased at the time of the accident, and shall in no case, except in
tihe case mentioned in article 7325, be less than one thousand dollars
or more than two thousand dollars.

There shall further be paid a sum of not more than twenty-five
dollars for medical and funeral expenses, unless the deceased was a
member of an association bound to provide, and which does provide
therefor.

'The compensation shall be payable as follows:-

(c) To ascendants of whom the deceased was the only support at
the time of the accident.

How does that help us to extend the meaning of the
section 15, above quoted, defining liability ?

I am unable to see anything theretn to aid respond-
ent's argument. I see much to.destroy its effect. For
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to give effect to it the old mother or grandmother de- 14

pendent upon say two of her descendants for support,LAMONTAGNE
if deprived by the death of one, perhaps the main QUEBEC

support, caused by the most abominable conduct of his RIWAY,

employer, is left without any remedy. HEAT AND
POWER CO.

She is to be told by the courts that the legislature -
has deliberately taken away her bread and given her
instead this stone which she cannot use.

Surely such a method of interpretation and con-
struction of a statute as leads to such results by re-
pealing merely by implication a most beneficent -sta-
tute of long standing which indeed is alleged by some
to be but declaratory of ancient common law, has
something wrong in it.

In short the Act formulated a scheme of insurance
against accidents, for the benefit of those brought
within its express terms in the circumstances to which
these terms are fitted and 'only applied to such, and
any implication of repeal of the old law is bounded
thereby and extends no further. It sounds plausible
to say that the employers as classified contribute on
the basis of that being in full for liability or expenses
on score of accidents in their business. But that is
not so, for there are the cases expressly excepted by
the Act, and this unprovided for class only forms one
more. To argue from the express extension for the
inclusion of all others stretches further than common
sense can carry us. The maxim expressio unius est
e.rclusio alterius is not of universal application.

With deference, I must conclude the Court of
King's Bench judgment cannot be upheld.

The respondent then argues if we so hold that it
is entitled to a new trial by reason of the misdirection

32/2
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1914 of the learned trial judge in charging the jury. Two
LAMONTAGNE Ranswers to this are apparent when we read the whole

QUEBEC charge and the proceedings at the trial.
RAILWAY, The learned trial judge did use rather warm lan-IGHIT, 2
hEAT AND guage in a sentence Or two of his charge, but I think

POWER CO.
that was cured by his specific instructions at the close

Idi ngton J. of his charge which was somewhat lengthy, but most
lucid.

The other answer is that no objection was taken to
the charge and hence such ground cannot be taken
now. If it struck the hearers as the sentences culled
therefrom may strike us, I think objection would have
been taken.

The case of Barthe v. Huard(1) is relied upon to
overcome this difficulty.

As I read that case it does not help one bit to over-
come this answer.

In that case there was a long list of objections
filed at the trial or immediately after the verdict, and
whether as the result of some prior understanding or
not does not appear from the report or the original
record on file here.

It is quite evident from the terms of the chief
judgment in the case that objections of some kind to

the charge must have been considered by the majority
of the court as taken so that they could be looked at.

For my part I found, as did another member of

this court, that the learned trial judge had impro-

perly rejected material evidence which he should have

admitted and the question then was whether or not
there had been some substantial prejudice occasioned

thereby and, rightly or wrongly, it seemed pertinent

(1) 42 (an. S.C.R. 406.

440



VOL. L.] SUPREME COURT OF CANADA.

in such a case to look at the course of the trial and 1

especially the judge's charge to see if there could beLAMONTAGNE
V.found to be such prejudice. QUEBEC

Whether we are right or wrong in all this may be RAILWAY,Wheter w areLIGHT.
arguable. But certainly there is no distinct ruling in HEAT AND

POWER CO.
that case such as needed to maintain the objection to
the charge in this case when no objection thought of Jdingeon T.

until the court of appeal and the trial is found other-
wise properly conducted.

I pass no opinion upon our possibly inherent juris-
diction, which must be bounded by that of the court
of appeal to interfere in a case where there has been
a mistrial yet no sort of objection taken.

All I need say if it exists, which I doubt, this is not
the sort of case in which to invoke it.

There is a distinct gronod taken which is open, if
the facts justify it. That is that the amount awarded
by the verdict is excessive.

In the consideration of that I should be disposed
to take, as I did in the arthew Gase(1), notice of the
learned judge's charge.

I was disposed at the argument, listeliing to the
reading of the sentences taken by counsel from the
charge, to think that blame for the verdict might rest
there.

A more careful consideration of the charge as a
whole leads me to think that on the whole, and espe-
cially towards the close thereof, it was fair and could

lnot necessarily have misled the jury.
I have a very decided repugnance to interfering

with the verdict of the jury in any case on the grounds
of excessive daiages. Not that I approve of exces-

(1) 42 Can. S.C.H. 406.
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1914 siv'e damages being allowed. The misconduct of a de-
LAMONTAGNE fendant, if gross, may aggravate -the damages. And

.V.
QUEBEC in this case there does seem to have been such

RMLWAUV, negligence.
LIGHT,

hEAT AND But .to put the parties to the wretched experience
POWER CO.

- and anxiety, to say nothing of costs, of another trial
Idington J.S all for the sake of a few hundred dollars here or there,

seemus most undesirable. And this court, for many
years, has never interfered for that cause alone. In-
deed, the case of Central Vermont Rail Co. v. Fran-
chdre(1) seems to be the last of the kind and there
misdirection also existed. It has only in recent times
interfered if the principle of assessing damages has
not been properly explained to the jury. Here at the
closing of his charge the learned judge correctly ex-

plained the law and shewed that it was financial loss
alone which must be basis of the assessment of dam-
ages. Then the $100 a year sworn to as benefit of
services of deceased to the father and what he had
habitually paid the mother were on such a basis con-

siderations which left a wide field for the jury to act
upon.

The practice of appealing here only upon such a
ground has almost disappeared. Rather than revive it
I should refuse it herein though I think if I had to
assess damages 1 -should put them at Mr. Justice- Tren-
holme's figures. There is no cross-appeal.

The notice of reasons assigned by the respondent in
appealing below claimed no material loss, but failed
to take the ground of excessive damages in estimating
them. I do not think a mere denial of the existence of
any material on which to found in law a verdict

(1) 35 Can. S.C.R. 68.
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should be treated as synonymous with what is required 1914

by the term excessive damages, namely, an admission LAMONTAGNE

express or implied of liability coupled with a denial of QUEBEC

its accurate and proper measurement. Hence a cross- LIGHT.

appeal was needed. HEAT AND
POWER Co.

I do not think it should now be allowed as mere I - o*

matter of discretion. If the next jury should, as has
been known to happen where local courts have used
such discretion, give same verdict or greater, what
should be done ? Travel back here ? If the court
below had interfered in such a way we should not have
reversed on that ground alone.

I would allow the appeal with costs here and in
the Court of King's Bench and restore the judgment of
the trial judge.

I)UFF J.- The appellant claims compensation
under article 1056 of the Civil Code for loss suffered
by him in consequence of the death of his son whose
death was found by the jury to have been occasioned
by the negligence of the respondents. Article 1056
provides that

in all cases where the person injured by the commission of an
offence or quasi-offence dies in consequence, without having obtained
indemnity or satisfaction * * * his ascendant * * * rela-

tions have a right * * * to recover from the person who com-
mitted the offence or quasi-offence, or his representatives, all dam-
ages occasioned by such death.

The Court of King's Bench held that the right
of action which formerly would have accrued under
this article to the appellant has been taken away by
the provisions of the "Workmen's Compensation Act,"
9 Edw. VII. ch. 66. The last named enactment does
not profess to repeal or amend the provisions of
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1914 article 1056. The view upon which the Court of
LAMONTAGNE King's Bench proceeded was that it was a necessary

QUEBEC implication to be found in the provisions of the Act
RALWAYI Ht at persons in the situation of the appellant were
HEAT AND after the passing of the Act to be deprived of the

POWER CO.
- - recourse provided for in that article.

Dutf J. That opinion, as I understand it, rests upon see-
tion 15 of the "Workmen's Compensation Act," which
is in the following terms:-

15. The employer shall be liable to the person injured or to his
representatives mentioned in article 3 of this Act, for injuries re-
sulting from accidents caused by or in the course of the work of
such person, in the cases to which this Act applies only for the
c ipensation prescribed by this Act.

The case before us is not, in my opinion, one of

"the cases to which this Act applies." Such cases are

ascertained-(1) by the nature of the employment of

the person injured (sec. 1); (2) by the scale of wages

(sec. 6) ; (3) as regards representatives entitled to
compenisation by the fact that they fall within the
class and answer the descriptions in section 3. In the

present case the requirements of the Act as regards
the matters numbered (1) and (2) are no doubt satis-

fied; but the plaintiff does not fall within any of the

descriptions of persons.who, as representatives, are

under section 3 entitled to the benefits of the Act;

ascendants entitled to those benefits being limited to

those of whom the deceased was the only support at

the time of the accident.

It is to be observed that the right to recover dam-

ages under article 1056 exists only where death has

ensued as a consequence of a delict or quasi-delict, the

effect of the construction adopted in the court of ap-

peal being that the right of action for wrongs 'having
such consequences would be wholly taken away from
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persons in the situation of the appellant. I think that 1914

such etfect ought not to be given to a statutory enact-LAMONTAGNE

ment unless the intention of the legislature to take QUEBEC

away the right of action is satisfactorily evidenced by RALWAY,

the language employed. I do not think that satis- HEAT AND
in - t3 POWER Co.

factory evidence of such an intention is to be found in -

section 15. Dufr J.

ANGIAN *J.-I am, with great respect, unable to

accept the interpretation which the Court of King's

Bench has placed upon the "Employers' Liability

Act," R.S.Q., 1909, arts. 7321, 7323, and 7335. That

Act takes away certain rights of action which existed

11nder the provisions of the Civil ('ode, art. 1056. A

statute, especially one of this character, should not,

upon anY assumption or presumption of mistake or

omission on the part of the legislature in the expres-

sion of its intention (Commissioners for Special Pur-

pos of Iucome Tuvr v. Pcusel (1) ; Cowpcr Essex v.

Lo(l Homd of Acton (2)), he treated as extinguish-

ing rights of action which it does not expressly or by

nlecessalr implicatiou abrogate.

-Nor is it permissible to treat a statute, contrary to

the expressed meaning, as embracing or excluding

cases merely because of a probable view as to legisla-

tive inteut and because no good reason appears for

their inclusion or exclusion, as the case may be (Dcnm

v. Reid(3); Nixon v. Plhillips(4) ), or to indulge in

conjecture as to what the legislature would have done

if the particular case under consideration had been

( 1 [18911 A.C. 531. at p. .54). (3) 10 Peters 524, at p. 527.

(2) 14 App. (a . 153. at (4) 7 Ex. 188. at pp. 192-3.
p. 169.
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1914 brought to its attention. Attorney-General v. AToyes
LAMONTAGNE (1); Rex. V. Inhabitants of Harham (2) ; Coe v. Law-

QUEBEC rence(3) ; Jones v. Smart (4).
RAILWAY,

LIGHT, The liability of the employer to the persons "men-

OEATR AI tioned in article 7323" is dealt with and restricted by
article 7335. His liability to other persons is not

i Jtouched. To read article 7335 as applicable to cases
not within its terms is to legislate, not to interpret.
To act upon an assumption of legislative intent which
has not been explicitly stated is always attended with
some danger; to do so where the result is to take away
existing rights of action, if ever justifiable, can be so
only where the necessary intendment is so certain
from the scope and language of the statute itself that
the court has before it what is tantamount to an
actual expression of that purpose. Several provisions
of the Quebec statute, notably article 7324, make it

clear that the legislature did not, even within the
specified classes, mean to substitute the statutory
compensation for the liability of the employer under

article 1056 C.C. in all cases in -which his employee
is the victim of an accident in the course of his work

(art. 7321). It would rather seem to be the scheme of

the legislation to substitute the statutory compensation
only in the cases specified and in favour of the per-

sons mentioned for the damages to which such persons

would formerly have been entitled had an occurrence

resulting in injury to an employee been occasioned by
some fault ascribable to the employer, and to leave
other cases and the rights of other persons in statil

quo. I find nothing in the statute which indicates an

(1) 8 Q.B.D. 125, at p. 138. (3) 1 E. & B. 516

(2) 8 B. & C. 99. (4) 1 T.R. 44, at pp. 51, 52.
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intention to deprive of a right to recover damages 1914

under article 1056 C.C., persons to whom it affords nOLAMONTAGNE

substituted relief - certainly nothing which would QUEBEC
]RAILWAY,

justify holding that such is its necessary intendment. LIGYT.

Moreover, upon such a construction the words in HEAT AND
POWER Co.

article 7335, "to the person injured or to his repre-
sentatives mentioned in article 7323" are given no -

effect. Article 7335 is read as if these words were en-
tirely omitted. Another fundamental canon of con-
struction is thus violated. Stone v. Corporation of
Yeovil (1) ; Gaudet v. Brown (2) ; Presbytery of Auch-
terarder v. Earl of Kinnoull(3).

I am, therefore, of the opinion that, because the
plaintiff - as an ascendant of whom the deceased
was not "the only support" - is not within the class
of persons (art. 7323) to whom article 7335 declares
that the employer shall be liable "only for the compen-
sation prescribed by this sub-section," his legal right
of action under article 1056 C.C., has not been taken
away.

The circumstances under which the plaintiff's son
was killed were such that, apart from misdirection,
the finding of fault on the part of the defendants can-
not be impeached. No objection was taken to the
charge as is required by articles 489(3) and 506
C.P.Q. Nor was misdirection stated as a ground of
appeal to the Court of King's Bench as is prescribed
by article 499 C.P.Q. While the charge was un-
doubtedly open to grave objection in the passages deal-
ing with the scope of the defendants' duty and as cal-

(1) 1 C.P.D. 691, at p. 701. (2) L.R. 5 P.C. 134, at pp:
152-3

(3) 6 Cl & F. 646, at p. 6S6.
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1914 culated to lead the jury to award excessive damages
LAMONTAGNE- SO much so that, if exception had been duly taken,

V
QuE Ec the defendants, subject to the provisions of article 500

RAILWAY, C.P.Q., would have been entitled to have the verdict
LIGUIT: .PQi

H1EAT AND based upon it set aside - their disregard of the rules
POWER Co.

A nOin has deprived them of that right.
But the damages awarded are so large that from

their very excess it is nianifest that the jury was either
"influenced by improper motives or led into error."
Article 550 C.P.Q. The deceased, who was 21 years of
age, was employed by the defendants as a street-car

conductor. He was at work for ten hours every day.

He lived with his father, contributing towards the
family expenses $4 a fortnight and occasionally some
articles of clothing for his younger brothers and

sisters. He sometimes helped his father in the con-
fectioner's shop kept by him. But any such assistance

must have been very slight and of trifling value. The

cost of the young man's board must have equalled, if

it did not exceed, the value of anything which -he gave

in return. The plaintiff claims that he spent $418 in
conuection with the funeral of the deceased, of which

only $110 was paid to the undertaker and $63 to the

Church, including cost of burial and tombstone. The

balance was expended, according to the plaintiff's

account, in extra household expenses and mourning.

It appears that he 'had not to bear any medical ex-

penses. Nothing is said of any estate which the de-

ceased may have left. Apart from the apparently ex-

travagant expenditure in connection with the funeral,
etc. (something certainly not to -be encouraged), it is

difficult to see from the evidence what pecuniary loss

his son's death occasioned to the plaintiff. While I
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think that $750 would represent the maximum dam- 1914

ages which he should recover, I am not prepared toLAMONTAGNE
v

dissent from the opinion of the majority of my col- QUEBEC
leagues as to the amount that may be allowed. AIG"AY,

This seems to be a proper case for the exercise of EAT AND
POWER CO.

the power conferred by article 503 C.P.Q. If the
plaintiff will consent, the judgment in his favour for

damages rendered by the trial judge may be restored
to the extent of $1,250. If he declines to accept a
judgment for that amount there will be a new trial.

BRODEUR J. (dissident).-Je suis d'opinion de con-
firmer le jugement de la cour d'appel.

En vertu des dispositions de 1'article 1056 du Code
Civil, les ascendants d'une victime avaient le droit de

poursuivre I'auteur du delit, mnais si cette victime avait
un conjoint et des enfants il ne pouvait tre port6
qu'une seule action pour tons ceux qui avaient droit a
1'indemnnit6.

La loi de 1909 a modifi6 la responsabilit6 du
patron dans les accidents du travail.

lies ouvriers ou leurs repr~sentants devaient, sons
l'empire du code, prouver la fante du maitre pour
ponvoir russir dans leur poursuite.

On a substitu6 par la nouvelle 16gislation h la
thorie de la faute le risque professionnel. Les dom-
mages sons l'empire du code ponvaient tre accords
pour des somines tr s con sid6rables; mais maintenant
ces dommages, dans les accidents ordinaires du tra-
vail, ne sauraient exedder $2,000. Les ascendants pou-
vaient antrefois r&clamer tons les dommages que leur
cansait le dbcs de la victime du dbIit. Mais le 1gis-
lateur n'a conserv6 le recours a Pascendant que si la
victime tait son seul soutien. Il est bien vrai qu'il
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1914 n'est plus oblig6 de prouver faute de la part du patron;
LAMONTAGNE mais, d'un autre c6t, ses droits sont restreints au cas

QUEBEC 01h son fils 6tait son seul soutien.
RALWAY, L'appelant pr6tend cependant que si le phre avaitLIGHT,
HEAT AND d'autres moyens de subsistance il pourrait tout de

POWER CO.
- m6me poursuivre le patron sons 1'autorit6 du code

Brodeur J. civil.

Il y aurait la anonalie, si cette pritention 6tait
bien fohd&e, car les enfants et le conjoint sont oblig6s
de s'unir pour instituer leur poursuite. Or, on se
trouverait en presence d'un conjoin.t et d'enfants dont
la r6clamation ne pourrait pas d6passer $2,000, tandis
que l'ascendant, s'il n'avait pas la victime pour seul
soutien pourrait poursuivre, lui, pour une somme plus
6lev6e que $2,000. Il serait oblig6 de prouver faute de
la part du patron, tandis que les enfants et le conjoint
ne seraient pas tenus a cela.

L'interpr6tation la plus rationnelle est, suivant
moi, que 1'ascendant, dans le cas d'un accident du tra-
vail, comme dans le cas actuel, ne pent r6clanier que
sons I'empire de la loi de 1909 et que son recours,
qu'il. poss6dait sous le code, lui a & enlev6 par cette
n ouvelle 1gislation.

Notre loi des accidents du travail a kt bas~e sur
Ja 16gislation frangaise. Elle diff~re quelque peu dans
les termes mais les principes sont les mnimes. Or, en
France, on d6cide invariablement que l'ascendant n'a
pas d'autre recours que celui que la loi des accidents
du travail lui donne.

Appeal allowed with costs.

Solicitors for the appellant: Choquette, Galipcauilt.
St. Laurent, Metayer d Lafertd.

Solicitors for the respondents: Biderd, Lavergue d
Privost.
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JANE ALEXANDER PRINGLE 1914

(PLAINTIFF) .................... *Nov. 18.
*Dec. 29.

AND

DAVID ANDERSON AND OTHERS,

TRUSTEES OF ST. MATTHEW S RESPONDENTS.

CHURCH (DEFENDANTS ........... J
ON APPEAL FROM THE SUPERIOR COURT, SITTING IN

REVIEW, AT MONTREAL.

Construction of will-Legacy to church committee-Contribution to
"building fund"-Ulterior disposition- pplication to purpose
intended-Lapse of decisc-Art. 964 C.C.

At a time when the congregation of St. Matthew's Presbyterian
Church, in Montreal, was heavily encumbered with debt incurred
in building the church, a committee was-formed to collect con-
tributions to be applied in liquidating the debt by means of a
"building fund," and the testatrix made her will by which she
bequeathed certain real property to that committee. Several
years later the committee were relieved of their duty and the
building fund ceased to exist, and during the year previous to the
death of the testatrix the original debt in respect of which the
building fund had been established was fully paid. There re-
nained, however, at the time of her death balances of debt still

due for expenses incurred for other building purposes. In an
action to have the bequest declared to have elapsed on account
of failure in its ulterior disposition,

Held, affirming the judgment appealed from (Q.R. 46 S.C. 97). Duff
and Anglin JJ.. dissenting, that, in the circumstances of the case,
the bequest must be construed as a bounty to the trustees of the
church for the purposes of building expenses, including debts
incurred for such purposes subsequent to the construction of the
church; that the motive of the testatrix was not to make a con-
tribution to any particular fund, but to benefit the congregation
in respect to its building liabilities generally, and that the

*PRESENT:-Sir Charles Fitzpatrick CJ. and Idington, Duff,
Anglin and Brodeur JJ.
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1914 legacy did not lapse in consequence of the "building fund" having
ceased to exist and the extinction of the debt in regard to which

PRINGLE . contributions to that fund were to be applied.
V.

ANDERSON. Per Dutr and Anglin JJ. dissenting.-It was of the essence of the
-- gift that it should be capable, at the time of the death of the

testatrix, of being applied in furtherance of the specific pur-

pose for which the "building fund" had been instituted and, that
having become impossible, it lapsed under the provisions of
article 064 of the Civil Code.

APPEAL fronl the judgment of the Superior Court,
sitting ill review, at Montreal(1), affirming the judg-
nient of Mr. Justice Dunlop, ill the Superior Court,
District of Montreal.

The circumstances of the case and the qiestions in
issue oin this appeal are stated in the judgments now
reported.

C. .11. Holt IK.C. and 1. F. Chipman for the ap-

pllanIU t..

J. E. Martin K.C.. for the respondents.

Ti-E CHIEF JUSTICE.-The question at issue be-
tween the parties on this appeal relates to the validity
of a bequest in a will made in notarial form, at Mon-
treal, in May, 1892, by a lady who died at a very ad-
vaiiced age, inl 1909.

The clause of the will in dispute is in these words

Secondly, I give, devise and bequeath. unto the Trustess of the
Building Fund of St. Matthew's Presbyterian Church, Wellington
Street, in the City of Montreal. those two certain houses situate in
the St. Cabriel Ward of the said City of Montreal, fronting on Rush-
brooke Street and bearing the numbers forty-eight and fifty (48 and
.50) of said street. with the property upon which the said houses
are erected as now belonging to me said testatrix.

(I) Q.H. 46 S.C. 97.
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To have, hold and enjoy said property unto said trustees, their 1914
successors and assigns as their absolute property in virtue hereof.

PRINGLE

We are asked to say what the intention of the ANDESON.
testatrix was when she used this language to describe -

The Chief
the devisees. Justice.

A brief statement of the circumstances under
which the bequest was made vill, I believe, materially
help us to understand the sense in which the late Mrs.
Boyd must be presumed to have used the words in
which she expressed her intention in respect of this
portion of her estate for, as a very eminent judge said,
all writings tacitly refer to the existing circumstances under which

they are made.

I have also present to my mind the rule of the
Quebec Code, article 12, that where a law is doubtful
or ambiguous it is to be interpreted so as to give effect

to it and, as Laurent says, Vol. 14, No. 292,

il en doit tre de nimme des testaments qui sont des lois d'intert

prive.

See also the articles of the Civil Code, 1013-1021,
which relate to the interpretation of contracts, and
Mfartin v. Lec(1).

When the will was made and at the death of the

testatrix, there was in Montreal a congregation

known as "St. Matthew's Presbyterian Church," of

which the testatrix had been at all times a very zeal-

ous member. That congregation had a legal existence,
and its pro)erty was held in the name of the trustees,
now respondents, under the authority of the Quebec

statute, 38 Vict., ch. 62, section 4 of which reads:-

Whenever any congregation, society or mission, in communion or

cnnneetion with said united church, shall hereafter be desirous of

(I) 14 Moo. P.C. 142.
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1914 acquiring any land, or real property of any description whatsoever,
for the site of any church, chapel, meeting-house, school, manse,

PRINGLE glebe, burial-ground, or appurtenances thereto, the same may be ac-
V.

ANDERSON. quired by trustees for any one or more of the said objects, which
- shall be designated in the deed of acquisition, and by any name

The Ohief assumed in said deed, sufficient to shew the connection or communion
Justice. of its members with said united church, and the locality where such

congregation, society or mission is to be established; and such deed
shall not require to be registered at any prothonotary's oflice, but
shall be subject to the ordinary laws of registration applicable to
individuals, and such congregation, society or mission shall be en-
titled to acquire, take or hold lands and real estate, for the purposes
aforesaid, without license, in mortmain.

Some years before the will was made a committee
was appointed by the congregation to raise a building
fund for the purchase of a site for a new church and
to provide for its construction. In due course the
property was acquired, and the church was finished in
1891, but not completely paid for. The will was made
in 1892. It appears by the trustees' annual report for
the year ending 31st December, 1893, that the church
property was heavily encumbered and there was, in
addition, a large floating indebtedness. The same
conditions continued to exist in 1894. More prosper-
ous days appeared in 1897 and it was then decided to
close the building and sinking funds and open a mort-
gage fund to provide for the payment of the capital
and interest of the debt due on the church property.
The Building Fund Committee then passed out of
existence, although there was outstanding a mortgage
on the property of over $12,000. The importance of
this will be more apparent when I come to consider
the objections made to the validity of the beuest.
In 1901 the congregation found it

very necessary to the upbuilding of the church that the musical part
of the services should be of a high order,

and it was resolved to purchase a suitable organ which
apparently cost something over $2,000. In 1903 the
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mortgage fund was merged into the revenue fund and
in the same year a new building was substituted for PRINGLE

the annex to the church at a cost of about $5,000, a ANDERSON.

contract was let for repairs, and the erection of "Mac- The Chief
Vicar Hall" to accommodate the Sunday School pupils Justice.

was decided on. This hall is part of the religious
establishment and is connected with the church by a
passage-way. In 1907 there appears to have been a
very full discussion of different schemes formulated
to liquidate the mortgage indebtedness on the church
proper. Increased efforts were put forward in 1908
and, finally, it was announced at a meeting held in
January, 1909, not that the liabilities of the congre-

gation had been liquidated, but that the balance due
on the mortgage was paid off. The deceased, who was
throughout, as I have already said, a very active
church member, died on the 5th August, 1909, with-
out making any change in her will.

At that time, as was found by the trial judge,

there was a debt upon "MacVicar Hall," which is part of the church
property under the control of the trustees, of $3,750; there was a
debt upon the manse of $4.500, and upon the organ installed in the
church of between two and three thousand dollars. Then there were
always repairs, improvements, extensions and depreciations to be
provided for, to which the legacy could properly he applied and which
are clearly covered by the intention bf the testatrix.

The contention now put forward is that the legacy
lapsed because the specific fund designated by the tes-
tatrix as "the building fund" ceased to exist in 1897
at a time when, as I have already. pointed out, the
financial condition of the congregation was at its
worst. The church property was then burdened with
a very heavy mortgage and consequently most in need
of the help which clearly the testatrix intended to give

33%
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1914 when she made her -will; and to hold that the bequest
PRINGLE lapsed when the building fund was merged in the

ANDERSON. mortgage fund is, I respectfully submit, to effectually

TheChief defeat the clearly expressed intention of the testatrix
Justice. which was, not to aid any particular fund, but to

assist in making provision for the buildings necessary
to effectively carry on the religious work of a congre-
gation with limited means in which she was deeply
interested.

Let us now examine the will. I think we are all
agreed that the devisees are the trustees of the church
and that the will must be construed as if the devise
read,
I give to the trustees of St. Matthew's Presbyterian Church for the
purposes of the building fund.

It is not contended that the trustees were not compe-
tent to take or that they are not sufficiently identified,
but it is said the purpose (motif) to which the pro-
ceeds of the legacy were to 'be applied had ceased to
exist at the death of the testatrix and, therefore, the
legacy lapsed.

This is not a case of lapsed legacy in the ordinary
meaning of the term (arts. 900, 904 C.C.) nor is it a
bequest to trustees under articles 868 and 869 C.C.
The objection urged by the appellant does not appear
to be based upon any particular provision in the Code,
but I presume the intention of the appellant is to
bring the bequest within the application of a prin-
ciple well known in the civil law -as

legs devenu caduc pour cause de cessation du motif pour lequel le
testateur a fait le legs.

The distinction between this kind of legacy and a con-
ditional legacy with which it is sometimes confounded,
is well explained by Pothier, vol. 1, page 425, Nos. 67
and 68. See also 14 Laurent, at page 309, No. 292.
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There is no uncertainty or ambiguity as to the inten- 1

tion of the testatrix. Her intention was to leave her PRINGLE

property to the trustees of the church to which she be- ANDERSON.

longed - to be applied by them, as I have already The Chief
said, to the building needs of the congregation and the Justice.

reference to the building fund was merely to indicate
the agency through which at that time the funds for
the building were being collected.

The trustees take the bequest in their quality as
trustees, subject to the obligation to apply it to the

purpose mentioned in the will of the testatrix, and
at her death that property vested in them condi-
tionally upon their accounting for the disposition

they made of it. The effect of such a testamentary
disposition is very clearly explained by Pothier, Vol.

1, page 425, No. 6S, and at page 443, No. 116. The
committee appointed to collect for the building
fund could not take, they had no legal independent
existence, they were merely subordinafe agents ap-
pointed temporarily by the congregation for a specific

purpose. They had no title to the property or to the

possession of any of the buildings of the congregation
beyond that of any of their fellow-worshippers. To
hold that when the building committee was dissolved

the bequest was at an end, would be to say that, al-
though the building liability which the bequest was
intended to provide for continued to exist, the trustees

.were not to get the benefit of it because one of the
agencies through which it was expected to raise funds
had failed to accomplish that purpose.

I have gone over the history of the different means
adopted to collect funds for the purpose of shewing
that at the opening of the succession there was a lia-
bility on the congregation arising out of its building
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1914 operations to which the proceeds of the legacy might
PRINGLE be applied as the testatrix intended.

ANDERSON. I venture to urge these additional reasons: The

The Chief manse and "MacVicar Hall" are built on the original
Justice church site, they are necessary auxiliaries to effective

church work and are all now part of the original estab-
lishment. The organ is incorporated in the building
and is an inherent part of it as much as the pews,
railings or altar, aid surely the balance still due on its

purchase price is a debt on the church building of
which it forms a part. The same may be said of the
manse and "MacVicar Hall," they are a part of the
curtilage of the church and, although the relative posi-
tions of the buildings are not .made quite clear on the
evidence, they are all situate on the lot originally
bought for the church and if sold to satisfy the claims
now due on them I do not see how any part of the
church property could escape: Marson v. London,
Chatham and Dover Railway Co. (1).

It is impossible for me to come to any other con-
clusion than that (1) the trustees take under the will
subject to the obligation to apply the proceeds of the
bequest in the liquidation of the building liabilities,
and (2) that the manse, hall and organ are all part of
the general property of the congregation used for its
religious purposes and that the motive of the testatrix
was not to contribute to a particular fund, but to
benefit the congregation in all those respects.

I would dismiss the appeal with costs.

IDINGTON J.-The late Margaret Boyd, who died
5th August, 1909, by her last will and testament,
dated 13th May, 1892, made the following devise:-

(I) L.1U. 6 E0. 101.
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2. I give, devise and bequeath unto the Trustees of the Building 1914
Fund of St. Matthew's Presbyterian Church, Wellington Street, in
the Cityv of Montreal. those two certain houses situate in the St. PRINGLE
Gabriel Ward of the ( ity of Montreal fronting on Rushbrooke Street ANDERSON.
and bearing the numbers 48 and 50 of said street, with the property
upon which the said houses are erected as now belonging to me the Idington J.

said testatrix.
To have, hold and enjoy said property unto said trustees, their

successors and assigns as their absolute property in virtue hereof.

The appellant, as tutor of her minor daughter, who

was named in said will residuary legatee of the estate
of deceased, brings this action to have said devise de-
clared null and void and to have it declared that the
property referred to therein forms part of the residue
of the said estate.

I shall presently refer to the grounds specially
taken by appellant, but before doing so it seems to me
that we should consider who, if any one, is the devisee.
It seems to be assumed by appellant in launching this
action against the respondents that they are the de-
visees named or designated in said devise.

The respondents are the trustees of the property of

said church holding it as such for the congregation of
said church.

They are appointed, I understand, by the congre-
gation, but whether by members of the church or mem-
bers and adherents is not explained and possibly is not
material except in the connection I am about to ad-
vert to.

It is conceded that they are appointed and enjoy
such rights of property as they do possess by virtue
of 38 Vict. ch. 62, and also seems to be conceded that
all the property real and personal belonging to or
u. -d by the congregation and those ministering to or
serving the said congregation in connection with said
church, known by the name of "St. Matthew's Pres-
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1914 byterian Church," is vested in the trustees appointed
PRINGLE under said Act.

V.
ANDERSON. The 4th section of said statute is as follows:-

Jdington J. 4. Whenever any congregation, society or mission, in communion
- or connection with said united church, shall hereafter be desirous of

acquiring any land. or real property of any description whatsoever,
for the site of any church, chapel, meeting-house, school, manse. glebe.
burial-ground, or appurtenances thereto, the same may be acquired
by trustees for any one or more of the said objects which shall be
designated in the deed of acquisition, and by any name assumed in
said deed, sufficient to shew the connection or communion of its
members with said united church, and the locality where such con-
gregation, society or mission is to be established; and such deed
shall not require to be registered at any prothonotary's office, but
shall be siject to the ordinary laws of registration applicable to
individuals, and such congregation, society or mission shall be en-
titled to acquire, take and hold lands and real estate for the purposes
aforesaid, without license, in mortmain.

There never were any other trustees known to
said congregation than those so appointed and thus
vested with power of taking real estate.

Section 13 empowers said trustees to acquire lands
by devise or bequest. No one else is given the power
to acquire by devise and hold for said congregation
any lands. A devise of land to -any one else to hold
for the congregation would seem to be void as offend-
ing against the mortmain Acts. The respondents are,
and I assume were, the trustees so duly appointed and
possessed of the powers the said Act confers.

Now, if any lawyer had, only with the knowledge
imparted by the foregoing, been asked whether re-
spondents could take under said devise, would he have
had any serious doubt or difficulty in answering in the
affirmative ?

He would likely criticize the words "of the 'build-
ing fund" and possibly suggest they might be treated
as surplusage or if not so as imposing a restriction
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upon the uses to which the proceeds of the property, 1

which must be sold within a limited term to comply PRINGLE

with the law, could be applied, and probably in line ANDERSON.

with well known decisions he would suggest the sen- Idington J
tence should be read as if to the trustees "for the -

building fund."
It could not be applied towards foreign missions,

for example, or indeed any service of that kind. Nor
could it be used to pay the minister's salary or other
like expenses of the church or congregation.

Suih is the way this devise appears to me. It does
not seem very ambiguous, if at all, or more so than
many others which have been given operative effect.

The language of Sir George Jessell in In re Roberts
(1), as follows,-

the modern doctrine is not to hold a will void for uncertainty
unless it is utterly impossible to put a meaning upon it. The
duty of the court is to put a fair meaning on the terms used, and
not, as was said in one case, to repose on the easy pillow of saying
that the whole is void for uncertainty,

seems appropriate.
If the language is not in fact ambiguous we have

no right to look elsewhere for its meaning.
It is urged, however, that the words "of the build-

ing fund" when used by the testatrix must, under
the circumstances in which she was placed in relation
to this church of which she was a member, have
had a peculiar significance and import. As such mem-
ber probably she had taken part in constituting this
Board of Trustees.

It is shewn in the evidence that some ten years
before she made this will the congregation had passed
a resolution that

( 1) 19 Ch. D. 520.
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1914 a counnittee be appointed to determine upon the site for the proposed
new building, and devise some means of raising a fund for the

PRINGLE
purpose,

ANDERSON. and a week later another
Idington J. that a permanent committee be appointed to raise a building fund,

and thereupon a committee was appointed accord-
ingly.

It appears this committee continued in existence
till after the church was built and after this will was
made.

It is testified by one of the respondents this was
done to facilitate the procuring of funds, to be kept
separate from the funds for the maintenance and
general working of the church.

It also appears that before the testatrix died the
church debt for the building of the church itself had
been paid off, but that the other buildings in connec-
tion with the church for the service of the congrega-
tion, such as a manse and Sunday school or meeting-
house and building of an organ in the -church-had been
entered upon, but th6 expense thereof had not been
satisfied; that the fund known as the building fund
aforesaid had been merged with a sinking fund and a
mortgage created on the whole property which far
exceeded the value of this devise.

It is suggested that with all this being done the
fund meant to be described in the devise -had ceased
to exist and hence the devise must be held to have
lapsed.

Is that the necessary conclusion from all that
transpired ?

At first sight it wears a plausible appearance, but
it does not seem to me of such force as to work out
the desire of appellant.
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There was a committee, but that committee never 1914

was the trustee of anything. What they got was the PRINGLE

property of the trustees proper and subject to their ANDERSON.

control so far as needed to be used for the purposes to Idington.T.
which the subscribers thereto had donated their con- -

tributions.
This committee and that fund were all subject to

be dealt with by the trustees as they in fact did deal
therewith; no doubt with the approbation of the con-
gregation from time to time.

The committee and this mode of bookkeeping were
no doubt highly proper and expedient means of ac-
complishing part of the building projects of the trus-
tees, but they do not seem to necessarily imply that a
testatrix making such a devise could ever have sup-
posed that the phraseology of her will was thus nar-
rowly limiting her intentions.

The remarks of Mr. Justice Swinfen Eady in At-
torney-General v. Belgrace Hospital for Children(1),
as to looking at the testator's knowledge of an insti-
tution to be benefited by his will, are worth observing
in this whole connection.

She outlived the committee but not the trustees,
and I have no doubt she would have changed her will
if she had supposed the disappearance of the coin-
inittee and its fund as a means of bookkeeping could
have or be supposed to have, had the effect of revoking
her will pro tanto.

I think the appeal fails and must be dismissed
with costs, which let us hope will not be exacted.

DUFF J. (dissenting).-I am unable to accept the
view which has prevailed in the courts below and with

463

(1) [19ol 1 Ch. 73.



SUPREME COURT OF CANADA. [VOL. L.

1914 the majority of this court. I will briefly indicate my
PRINGLE reasons for thinking that the appellants are entitled

ANDERSON. to succeed.

DuffJ. The devise we have to construe is in the following
- terms:-

Secondly: I give, devise and bequeath unto the Trustees of the
Building Fund of St. Matthew's Presbyterian Church, Wellington
Street, in the City of Montreal, those two certain houses situate in
the St. 'Gabriel Ward in the said City of Montreal, fronting on Rush-
brooke Street and bearing the numbers 48 and 50 of said street, with
the property upon which the said houses are erected as now belonging
to me, said testatrix. To have, hold and enjoy said property unto
said trustees, their successors and assigns as their absolute pro-
perty in virtue hereof.

I did not understand it to be disputed in the oral
argument presented to us on behalf of the respondents
that this clause in the will of the late Mrs. Boyd does
sufficiently express a direction as to the employment
of the proceeds of the gift by which the trustees are
bound and against whom it could be enforced. I think
I am doing no injustice to the argument of Mr. Mar-
tin, who presented his case with his usual candour,
in 'saying that lie admitted that any attempt on the
part of the devisees to apply the proceeds of the gift
in support, for example, of foreign missions, or in
payment of the minister's salary, would be a depar-
ture from the terms of the trust. That being so (and
I think the admission was a very proper admission,
because it appears to me to be hardly arguable that
this is a gift to the trustees of the congregation of St.
Matthew's to be applied for the support of religious
objects in any manner the congregation should think
fit) it follows that the principle which must govern
us in the determination of the dispute that has arisen
is furnished by article 964 C.C., which is in the fol-
lowing words:-
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964. The legatee who is charged as a mere trustee, to administer 1914
the property and to employ it or deliver it over in accordance.with
the will, even though the terms used appear really to give him the V.
quality of a proprietor subject to delivery over, rather than that of ANDERSON.
a mere executor or administrator, does not retain the property in the -

event of the lapse of the ulterior disposition, or of the impossibility Duff J.

of applying such property to the purposes intended, unless the
testator has manifested his intention to that effect. The property in
such cases passes to the heir or the legatee who receives the suc-
cession.

The point for decision is whether at the time of
the death of Mrs. Boyd it had become impossible to
apply the proceeds of her bounty according to the
directions of her will. The substantial question in
dispute is as to the meaning of the words employed by
the testatrix when read, as they must be, in light of
the facts which she must be presumed to have had in
mind and with reference to which the intended dis-
position of her property was framed. The will was
executed in May, 1892. Ten years before that, in
order to make provision for the building of a church,
a fund known as the "building fund" had been insti-
tuted by the congregation. A permanent committee
had been created charged with the collection and

administration of the fund. In February, 1892, that
committee was discharged, but the fund remained on
foot, the church having in the meantime been con-
structed, and a special committee was appointed for
the purpose of securing contributions to the fund to
enable the congregation to discharge the debt upon
the church then secured by mortgage and amounting
to $12,000. The members of the congregation were
appealed to and asked to promise to contribute weekly
or monthly by "Special Envelope Contributions."
This appeal was made pursuant to a report adopted
at a special meeting of the congregation and reported
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1914 in the "Monthly Record" for March. The object of the
PRINGLE fund - the object the members of the congregation

ANDERSON. were asked to aid by their contributions - was exclu-

DuffJ. slvely to provide for the payment of the existing mort-
- gage debt and I can entertain no doubt that this was

the fund described by the testatrix in her will as the
"building fund" or that this was the object she had
in view. A year before the death of the testatrix
this object had been completely accomplished. Not
only had the fund itself ceased to exist; the cir-
cumstances 'had so entirely changed between the date
of the making of the will and the date of the testatrix's
death as to make a contribution to the "building fund"
which the testatrix had known for twenty-five years,
an act of no meaning. It follows, therefore, that the
specific and limited purpose to which the gift had been
dedicated having been fully accomplished, there had
supervened (at the time of the testatrix's death) the
"impossibility" of applying the property which was
the subject of the gift to the "purpose intended"
within the meaning of article 964.

The courts below have held that the application of
the property in payment for an organ, the cost of
building a manse, the cost of building an annex, would
be within the purposes of the will. With great respect
it appears to me to be hardly arguable that these
objects were within the objects of the "building
fund" instituted in 1882, and to which contributions
were invited in February, 1892, three months before
the execution of the will. The fact that separate funds
were instituted for the purpose of carrying out some
of these objects, and that no part of the building fund
or of the mortgage fund in which it was afterwards
merged was ever applied to any purpose other than
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the payment of the cost of the church building proper, 1

tells very strongly against this suggestion of the re- PRINGLE

spondents. Indeed, I think the evidence demonstrates ANDERSON.

that the object of the fund was exclusively that al- DuffJ.
ready mentioned.

I read the clause we have to construe as shew-

ing, on the part of the testatrix, the existence of
an intention, in 1892, nhen she executed her will, to
provide for a contribution to take effect at her death
to the fund which she knew and for which contri-
butions were then being solicited, and I think it was

of the essence of the gift that it should be capable at
her death of being applied in furtherance of the spe-
cific purpose for which she in common with the other
members of the congregation must have known that
this fund was instituted.

ANGTuN J. (dissenting). - With the utmost re-
spect for the learned judges of the provincial courts,
and for those of my learned brothers who hold con-
trary views, I am of opinion that the devise in ques-
tion in this action fails. Assuming in favour of the
respondents that they are sufficiently identified by the
description

the trustees of the building fund of St. Matthew's Presbyterian

Church. etc.!

as I rather think they are in view of the habendum

unto the said trustees, their successors and assigns,

the purpose of the devise was to aid, not the general
works or funds of the church under their control, but

a specific fund designated by the testatrix as "The
Building Fund."

There is nothing in the devise itself, or elsewhere
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1914 in the will, to indicate that the testatrix had any
PRINGLE such paramount general charitable purpose as would

ANDERSON. warrant the application of the "cy-pres" doctrine of

A nn J. English testamentary law. The bequest is for a spe-
cific, well-defined object and purpose (Theobald on
Wills (7 ed.), p,373), and the question is whether that
object still exists - whether the particular charitable
purpose can still be carried out. (4 Ilalsbury, 158.)

The building fund of the new "St. Matthew's
Church," the establishment of which was recom-
mended in a report of the 15th February, 1882, was
instituted and placed in charge of a special permanent
committee by resolution of the congregation of the
22nd February, 1882. The purpose was to separate
the new church building fund from the other funds
under the administration of the trustees of the church.
The new church was completed in June, 1891. The
building fund became the object of a special envelope
subscription. It was well known to the testatrix, who
was a subscriber to it. It was "active" when she
made her will in 1892 and there is no room for doubt
that it was that fund with its specific purpose which
was the object of her bounty. In 1897 "the building
fund" was replaced by "the mortgage fund." The
debt on the new church was completely paid off in
1908. Since that time there has been no building fund
for the church proper; there was no further occasion
for such a fund. The testatrix died in August, 1909.

The respondents suggest, however, that there are
still church debts to which the proceeds of the devise
in question may be applied. These debts were in-
curred in connection with the erection of "MacVicar
Hall" (a "Sunday school annex"), the purchase of
the minister's manse and the installing of a new organ.
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"MacVicar Hall" was first projected in 1903 and was 1914

built in 1904. The manse property was acquired in PIaNoLE

May, 1909, the organ was also installed in 1909. Debts ANDERSON.

thus incurred were certainly not objects of the bounty Anglin J.
of testatrix in 1892; and it is quite impossible to say -

that she intended to provide for payment of them.
Indeed, to apply the proceeds of her devise to them
may be something to which she would have had serious
and decided objections. General repairs, improve-
ments, etc., to which the respondents also say the de-
vise may be applied, are ordinarily paid for, not out
of a building fund but out of a revenue fund; and the
trustees of St. Matthew's Church had, quite distinct
from the church building fund, a revenue fund, which
was not an object of -Mrs. Boyd's testamentary
bounty. If the church building fund had still existed
after her death, no part of the proceeds of the devise
to it could be legally diverted to any of these other
purposes. Attorney-General v. Belgrave Hospital for
Children(1).

The two Ontario cases. cited by Archibald J.
(Tyrrell v. Senior(2), and Edwards v. Smith(3) ) are
readily distinguishable from that now before us. In

each of them there was a bequest in favour of a charit-
able or religious fund which actually existed in con-
nection with the church to which the testator be-

longed, both at the time when he made his will and
after his death, though under a name somewhat dif-
ferent from that used by the testator to describe it.
The court in each instance was satisfied that the
object of the testator's bounty was sufficiently identi-

(1) [1910] 1 ( 1. 72. (2) 20 Ont. App. R. 156.

(3) 25 Gr. 159.
34
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1914 fled. In the present case the fund intended to be
PIuNGLE aided existed when the will was made, but had ceased

ANDERSON. to exist before the testatrix died. The governing rule

Anglin J. under such circumstances is, I think, to be found in
- such cases as In re Rymer(1); Corbyn v. French(2) ;.

Attorney-General v. Bishop of Oxford(3) ; Clark v.
Taylor (4) ; Fisk v. Attorney-General(5) ; In re Wil-

son (6), and Burgess's Trustees v. Crawford (7).

In my opinion, owing to the failure of its specific

object or purpose the devise in question lapsed and

the property passed to "the heir or legatee who re-
ceived the succession." Article 964 C.0.

BRODEUR J.-I concur with the Chief Justice.

Appeal dismissed icith costs.

Solicitors for the appellant: Brown, Montgomery &
McMichael.

Solicitors for the respondents: Foster, Martin, Mann,
Mackinnon < Hackett.

(1) [1895] 1 Ch. 19. (4) 1 Drew, 642-644.

(2) 4 Ves. 418, at pp. 431, et seq. (5) L.R. 4 Eq. 521.

(3) 1 Br. C.C. 444n. (6) [1913] 1 Cb. 314.

(7) [1911-12] S.C. (Ct. of Sess.) 387.
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MOSES HALPARIN (PLAINTIFF) ..... APPELLANT; 1914

*Oct. 21.
AND *Dec. 29.

ALFRED C. BULLING (DEFENDANT) .. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Negligence-Master and servant-Use of motor car-Disobedience--
Act in course of employment-Employer's liability.

B. was owner of an automobile and hired a chauffeur to run it, giving
him positive instructions that the car was not to be used except
for purposes of the owner and his family, and that, when not in
use for such purposes, it was to be kept in a certain garage. On
the evening of the accident in question the chauffeur took his
master's family to a theatre, in Winnipeg, and was directed by
them to take the car to the garage and return for them after the
close of the performance. The chauffeur took the car from the
garage before the appointed time and proceeded with it for the
purpose of visiting a friend in a distant part of the city. While
so using the car, contrary to instructions, he negligently ran
down the plaintiff, causing injuries for which an action was
brought to recover damages against B.

Held, affirming the judgment appealed from (24 Man. R. 235), that,
at the time of the accident, the chauffeur was not engaged in the
performance of any act appertaining to the course of his em-
ployment as the servant of the owner of the car and, conse-
quently, his master was not liable in damages. Storey v. Ashton
(L.R. 4 Q.B. 476), followed.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), reversing the judgment of Prender-
gast J., at the trial, and dismissing the plaintiff's
action with costs.

The circumstances of the case are sufficiently
stated in the head-note.

*PRESENT:-Davies. Iington, Duff, Anglin and Brodeur JJ.

(1) 24 Man. R. 235.
34%



SUPREME COURT OF CANADA. [VOL. L.

1914 Nesbitt K.O. and H. Phillips for the appellant.
HALPARIN W. N. Tilley for the respondent.

BULUNG.

Davits J. DAVIES J.-I think this appeal should be dismissed
and the judgment below affirmed on the ground which
was clearly established that the chauffeur from the
time he took the motor car out of the garage until the
accident occurred was on his own business and plea-
sure and not on any business of his master's.

He was not acting within the scope of his duty as
his master's chauffeur, but outside of and beyond
that scope.

IDINGTON J.-In this case the learned trial judge
finds that the respondent's chauffeur in driving his
automobile was guilty of negligence and respondent
liable to answer for the damages consequent there-
from suffered by appellant.

I assume the facts to be as reported by the learned
trial judge, that respondent had in engaging the
chauffeur bound 'him never to use the automobile with-
out leave, and on such occasions as the night in ques-
tion when he took the wife and some of respondent's
family to the theatre, that the automobile should be at
once returned to a neighbouring garage and left there
till the time had approached to take it out and go and
bring the family home.

On the night in question the automobile, after re-
spondent's people had been duly left at the theatre,
was taken to the neighbouring garage and left there
by the chauffeur, but in a very short time thereafter
taken out and used by him for purposes of his own in
course of which the appellant was very seriously
injured.
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It would seem to me idle to contend that when this 1914

respondent's servant took his -automobile out of the HALPAix

garage from which it was not to be taken until at least B LING.

two hours later, he was not a trespasser and liable as Idin J.

such to instant dismissal for doing so. It seems he -

was not dismissed but retained in respondent's' service
despite such gross disobedience and the suffering
caused thereby. I quite agree this is a state of things
which in a well ordered state ought not to be suffered.

I regret to be compelled to hold that the common
law relative to the ordinary relations of master and
servant, and the responsibility of the former for the
latter, under such circumstances, does not enable the
courts to do absolute justice and that the statutory
amendments thereto do not reach far enough to cover
such a case as this.

Let us hope the law will be changed so far at least
that the master who thus flaunts his support of such a
wrongdoer in the face of one of those he has grossly
injured, shall be made liable for all damages done by
him whilst in such service.

Indeed, I think the legislation needed might go
further, but to this extent at least it would be a de-
terrent for both master and man.

If this man had, as in the case of Venables v. Smith
(1), relied upon by appellant's counsel, after leaving
the theatre and before placing the automobile in the
garage, gone upon some brief errand of his own, some-
thing might have been said for the case made.

Unfortunately for the appellant it seems to have
been such a departure from the course of the chauf-

(1) 2 Q.B.D. 279.
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1914 feur's employment that in law the master cannot be
HALrABN held bound to answer therefor.

BULLIG. The appeal should be dismissed with costs if the

Idington J. respondent claims them as it is to be hoped he will
- not.

DUFF J.-The principle of law by which our deci-
sion in this appeal must be governed is stated in these
words by Gockburn C.J. in Storey v. Ashton(1), at
page 479:-

The true rule is that the master is only responsible so long as the
servant can be said to be doing the act in the doing of which he is
guilty of negligence in the course of his employment as servant.

The question in controversy is this question of
fact - Was the chauffeur, Stapleton, about his mas-
ter's business when he ran down the unfortunate
victim of his carelessness or was he making use of the
respondent's car in an independent excursion of his
own ? I think the conclusion at which the Court of
Appeal arrived was right and that the question must
be answered in the sense in which they answered it,
namely, that Stapleton was not then engaged in the
doing of anything appertaining to the course of his
employment as the respondent's servant.

I think the provisions of the "Motor Vehicles Act"
of Manitoba to which our attention was called have
no relevance to any point arising on the appeal.

ANGLIN J.-I concur with Mr. Justice Duff.

BRODEUR J.-It is with a great deal of hesitation
that I have come to the conclusion that this appeal
should be dismissed, though it is true that when the

(1) L.R. 4 Q.B. 476.
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accident occurred the respondent's chauffeur was not 1914

acting within the scope of his duty. His instructions HALmARIN

were to have the automobile at a certain garage or at BULI NG.

the respondent's residence, and instead he took the Brodeur J.
motor car and used it for his own purpose and
pleasure. During that errand of his own he struck
the appellant.

A local Act of Manitoba, in which province the
accident occurred, was invoked by the appellant; but
it has no bearing upon the issues in this case.

The jurisprudence under the English common law
is that the master is not liable for the negligence of his
servant while the latter is engaged in some act beyond
the scope of his employment for his own purpose,
though he may be using the instrumentalities fur-
nished by the master to perform his duties as servant.
Mitchell v. Orasweller(1), in 1853; Storey v. Ashton
(2), in 1869; Rayner v. Mitchell(3), in 1877; Dowling
v. Robinson(4), in 1909.

I may add that the decision in this case should not
be considered as a precedent in Quebec, where the
liability of the master rests on different principles.
Sainctelette, Responsabilit6 des propri6taires d'auto-
mobiles, p. 216, No. 188; Dalloz, 1908-1-351; Gazette
du Palais, 1904-1-140; Le Droit, 22 Oct., 1914, Cour de
Cassation.

Appeal dismissed with costs.

Solicitors for appellant: Phillips, Rogers & Scarth.

Solicitors for the respondent: Moran, Anderson &
Guy.

(1) 13 C.B. 237. (3) 2 C.P.D. 357.
(2) L.R. 4 Q.B. 476. (4) 43 Ir. L.T.R. 210.
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1914 THE CANADIAN NORTHERN ON-
*N 27 TARIO RAILWAY COMPANY.. f APPELLANT;

*Dec. 29.
AND

ROWLAND SMITH ................ RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal--Empropriation--Application to appoint arbitrator-Persona
dpsignata-Amount in controversy-"Railway Act," R.S.C. 1906,
c. 37. s. 196--Jurisdiction of court-Practice.

A railway company served notice of expropriation of land on the
owner, offering $25,000 as compensation. It later served a copy of
said notice on S., lessee of said land for a term of ten years. On
application to a Superior Court judge for appointment of arbi-
trators S. claimed to be entitled to a separate notice and an
independent hearing to determine his compensation. The judge
so held and dismissed the application and his ruling was affirmed
by the Court of King's Bench. The company sought to appeal
to the Supreme Court of Canada.

Held, per Fitzpatrick C.J.' and Idington J., following Canadian
Pacific Railicay Co. v. Little Seminary of Ste. Th6rdse (16
Can. S.C.R. 606), and St. Hilaire v Lambert (42 Can. S.C.R.
264), that the Superior Court judge was persona desig-
nata to hear such applications as the one made by the company;
that the case, therefore, did not originate in a superior court
and the appeal would not lie.

Per Duff J.-The judge, under section 196 of the "Railway Act"
acts as persona designata and no appeal lies from his orders
under that section;- in this case, the application having been
made to and the parties having treated the contestation as a
proceeding in the Superior Court, which had no jurisdiction, the
Court of King's Bench rightly dismissed the appeal from the
order refusing to appoint arbitrators; and the appeal to the
Supreme Court of Canada being obviously baseless should for
that reason be quashed.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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Held, per Davies, Duff, Anglin and Brodeur JJ., that as there was 1914

nothing in the record to shew that the amount in dispute was
$2,000 or over. and no attempt had been made to establish by CANADIEN

affidavit that it was, the appeal failed. ONTARIO
RWAY. Co.

MOTION to quash an appeal from a decision of the SMrTH.

Court of King's Bench, appeal side, Province of Que-
bec affirming the ruling of a judge in the Superior

Court, District of Montreal, who dismissed an appli-
cation for appointment of arbitrators in expropriation
proceedings under the "Railway Act."

The material facts are stated in the above head-
note.

Casgrain for the motion.

Rinfret K.O. contra.

THE CHIEF JUSTICE.-This is a motion to quash
for want of jurisdiction. The facts are as follows:-

The Canadian Northern Railway Company, appel-
lant, took proceedings under the Dominion "Railway
Act" to expropriate a parcel of land in the parish of
St. Laurent, Province of Quebec. Notice was given to
the registered owners of the lot, but not at first to the
respondent Smith, who had a ten years lease of the
property. Later, on becoming aware of the lease, the
company served another copy of the original notice on
the owner and on the lessee declaring its intention to
amend the notice of expropriation -by putting Smith
"en cause." The amount originally tendered by the
company was $25,000, and this amount was not
changed by the amended notice shewing the intention
of the petitioner not to increase the amount of its
original offer on account of the claim of the lessee.
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1914 On the petition made by the owner to a judge of
CANADIAN the Superior Court, to appoint an arbitrator under
NORTHERN

ONTARIO section 196 of the "Railway Act," Smith .appeafed to
RwAy. Co. contest the right of the company on many grounds,V.

smTH. the important one being that he, as lessee, was en-
The Chief titled to be served with a special notice and to have a
Justice. special arbitration as to his compensation. This right

the company denied.
The petition came on for hearing before Mr. Jus-

tice Beaudin, who found that Smith was entitled to a
special notice and arbitration under the "Railway
Act," independently of the arbitration of the land-
owner. His judgment was affirmed on appeal by the
Court of King's Bench. The company now appeals to
this court and have deposited their security in the
court below. Smith moves to quash on the following
grounds:-

1. That the judgment in the court below was in-
terlocutory and related only to a matter of procedure;

2. There is no evidence that the amount involved
exceeded $2,000;

3. That the controversy does not relate to title of
land;

4., That -the judgment of the Court below was a
judgment persona designatd under special jurisdic-
tion conferred by the "Railway Act" and there is no
appeal.

Reference was made at the argument to Turgeon
v. St. Clarles(1), but that case has no application.
It was there decided that a petition by a curator to a
judge in chambers under the Quebec "Abandonment
of Property Act" was a judicial proceeding within the

(1) 48 Can. S.C.R. 473.
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meaning of that term in 46 or 37 (a) of the "Supreme 1 14

Court Act." However that may be it seems to me CANADIAN
NORTHERN

obvious that the words ONTARIO
RWAY. Co.

suit, cause, matter or other judicial proceeding v.
SMITH.

in that section refer exclusively to civil proceedings The Chief

which fall to be determined by the provincial courts Justice.

and judges in the exercise of their ordinary jurisdic-
tion in civil matters.

Here the judge to whom the application was made
under the Dominion "Railway Act" was, it is true, a
judge of the Superior Court of the Province, but for
the purposes of that application his jurisdiction was
"special and peculiar, distinct from, and independent
of any power or authority with which he is clothed
as a judge of that court." The Act conferring juris-
diction upon him provides all necessary materials for
the full and complete exercise of such jurisdiction in
a very special manner, wholly independent of, and dis-
tinct from, and at variance with, the jurisdiction and
procedure of the court to which he belongs (sections
194, 195, 196, 197 et seq. "Railway Act"). As to
appeal see section 209. Paraphrasing what the Chief
Justice said in Valin v. Langlois(1), at pages 33, 34,
I would say:

Reading these special provisions in connection with the "Railway

Act," and what has been said of the Act generally, I think it is not
arriving at a forced or unnatural conclusion to say that Parliament
intended to confer upon Provincial judges in Dominion railway ex-
propriation matters an exceptional jurisdiction with a special pro-
cedure and with all materials for exercising such jurisdiction, and
having nothing in common with the Provincial courts; that these
judges and courts were merely utilized outside their respective juris-
diction to deal with this purely Dominion matter.

(1) 3 Can. S.C.R. 1.
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1914 The case comes clearly within the rule in Canadian
CANADIAN Pacific Railway Co. v. Little Seminary of Ste. Thirdse
NORTHEBN

ONTARIo (1) ; St. Hilaire v. Lambert (2) ; Toronto, etc., Rail-
RWAY. CO. teay Co. and Hendrie, In re(3) ; Cie du Chemin de fer

V.

SMrrn. de Montr6al et Sorel v. St. Vincent(4).

The Chief I am entirely at a loss to understand how this case
Justice. ever reached the Court of King's Bench, but as it

comes to us from that court and assuming that we
have no power to inquire on this application into the
proceedings resulting in the appeal below, I am of
opinion that the case does not come within sections 46
or 37 (a) of the Act.

Motion 'to quash granted with costs.

DAVIES J.-I concur with Mr. Justice Anglin.

IDINGTON J.-I agree with the result reached by
the Chief Justice.

DUFF J.-The jurisdiction created by section 196
of the "Railway Act" is not, I think, a jurisdiction
given to the Superior Qourt or County Court as the
case may be, but to the judge or judges of those courts.
In other words, when acting under that section the
judge does not exercise the powers of the court as such
but the special powers given by the Act. From the
refusal of the judge on an application under section
196 to appoint arbitrators no appeal would lie to the
Court of King's Bench or to this court.

Mr. Rinfret appreciated this and argued that the
contestation was an independent proceeding insti-
tuted in the Superior Court for the purpose of re-

(1) 16 Can. S.C.R. 606. (3) 17 Ont. P.R. 199.
(2) 42 Can. S.C.R. 264. (4) M.L.R. 4 Q.B. 404.
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straining proceedings not in the Superior Court, but 1914

before the Judge acting as persona designata, and CANADIAN
NORTHERN

that it was from the judgment in this independent ONTARIO

proceeding that the appeal was taken to the Court of RwAY. Co.

King's Bench. SMITH.

I have examined the proceedings carefully and my Duff J.

conclusion is that beginning with the petition under
section 196 all the proceedings have been treated by
the parties and by all the judges before whom they
have come as proceedings in the Superior Court.
However that may be the contestation has been most
certainly treated as part of the proceedings instituted
by the petition, and whether one holds that they were
in the Superior Court or before the judge extra muros,
the result is the same. If the first, then the Court of
King's Bench was obviously right in dismissing an
appeal from a judgment in proceedings not only mis-
conceived, but incompetent; if the second, no appeal
lay to the Court of King's Bench against a judgment
given in proceedings under section 196 and none lies
to this court.

It is true that the objection that the judgment of
the Court of King's Bench was obviously right does
not go to the jurisdiction of this court. But appeals
have been quashed in limine where they must cer-
tainly have failed as being manifestly without founda-
tion and this practice is beyond doubt a beneficent
one.

It is hardly necessary to observe that no appeal
lies from a considerant.

I may add that collecting as best I can the effect of
the words "matter in controversy * * * amounts to
the value or sum of $2,000" from the various pro-
nouncements in which judges of this court have pro-
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1914 fessed to elucidate them, I am not convinced that the
CANADIAN somewhat erratic course of decision permits me to
NORTHEBN

ONTARIO hold that the condition of jurisdiction supposed to
RwAy. Co. rest upon those words has been satisfied.

V.

Sxrm.

Anglin J. ANGLIN J.-While adhering to the view expressed
by my Lord the Chief Justice, in delivering the judg-
ment of the court in Finseth v. Ryley Hotel Co. (1),
and to what I stated in Turgeon v. St. Charles (2), at
p. 483, as to the scope of section 37 (a) of the "Supreme
Court Act," I am nevertheless of the opinion that the
respondent's motion to disallow the security filed by
the appellant must succeed. If the proceeding before
us is in the nature of a "judicial proceeding" within
the purview of that section, "the matter in contro-
versy" does not

involve the question of, or relate to, any fee of office, duty, rent,
revenue, sum of money payable to His Majesty, or any title to lands
or documents, annual rents or other matters or things where rights
in future might be bound.

There is nothing in the record to shew that the com-
pensation which the respondent claims he should re-
ceive for the expropriation of his interests in the
lands taken by the appellants

amounts to the sum or value of $2,000.

Nor has any attempt been made under section 49a of
the statute (3 & 4 Geo. V., ch. 51, sec. 5) to establish
by affidavit that "the matter in controversy" amounts
to that sum or value.

The motion should be granted with costs.

BRODEUR J.-Cest une motion pour faire renvoyer
l'appel faute de juridiction.

(2) 48 Can. S.C.R. 473.
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Les proc6dures en la pr6sente instance ont com- 1914

menc6 par une requite A un juge pour nommer des arbi- CANADIAN
NORTHEBN

tres sous les dispositions de 1'Acte F6d6ral des Ohemins ONTAnIO

de Fer, art. 196 et ses amendements. La demande an RWAY. Co.

juge a kt faite par le propridtaire du terrain hL ex- SMITH.

proprier. Sur cette requte 1'intim6, Smith, a com- Brodeur J.

paru et, aprbs avoir allgu6 qu'il 6tait locataire de ce
terrain, il a demand6, par une proc6dure qu'il a appel
contestation, que la compagnie appelante soit tenue
de lui donner un avis special d'expropriation et de
lui faire des offres particulibres et qu'il ait le droit de
proposer un des arbitres.

Le juge h qui cette proc6dure a 6th soumise a d6-
cid6 que les pr6tentions de 1'intim6 6taient bien
fond6es et son jugement a 6th confirm6 par la Cour
d'Appel.

L'intim6 par sa motion, dit que nous n'avons pas
juridiction parce que la cause n'a pas origin6 en Cour
Sup6rieure et il a cit6 h 1appui de ce point la cause
Canadian Pacific Railway Co. v. Ste. Thirdse(1).

II pr6tend en outre qu'il n'apparait pas que 'af-
faire en litige soit d'une valeur de deux mille dollars.

Je ne serait pas prft h dire que la cause de Cana-
dian Pacific Railway Co. v. Ste. Th6rse (1) s'appli-
querait maintenant dans une cause comme celle-ci.

IL est bien vrai que cette cause de Ste. Th6rbse avait
trait a- une procdure sous 'Acte des Chemins de Fer.
Il s'agissait, en effet, d'une demande faite au juge
pour retirer un montant qui avait 6t d6pos6 en Cour
par la Compagnie. Mais lorsque cette cause a 6t
d(cid6 'acte qui 6tait en force 6tait le chapitre 135
des statuts refondus du Canada qui d6clarait h la see-
tion 28 que la Cour Suprme n'avait juridiction que

(1) 16 Can. S.C.R. 606.
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1914 dans les causes qui avaient 6t institu6es originaire-
CANADIAN ient dans la Cour Sup6rieure de la province de
NORTHEBN

ONTAB o Quebec.
RWAY. CO. En 1891 deux ans aprbs la d6cision de la cause

SuTHr. Canadian Pacific Railway Co. v. Ste. Th6rse (1),
Brodeur J. F'acte de la Cour Suprdme a 6t amend6 par 54-55

Vict. ch. 25, sec. 3, et il a 6t6 d6clar6 par cet amende-
ment qu'il y avait appel mime dahs les causes qui
n'avalent pas origin6 devant le Cour Supirieure.

De plus, nous avons d~cid6 dans la cause de Tur-
geon v. St. Charles(2),
that a cause, matter or judicial proceeding originating on petition
to a judge in chambers, in virtue of articles 875 and 876 of the
Quebec Code of Civil Procedure is appealable to the Supreme Court
of Canada.

Mais si j'h6site h ddclarer mal fond6 le premier
point soulev6 par lintim6, je crois qu'il doit r6ussir
sur son second point, quant au montant en litige.

Il n'apparait pas an dossier si l'affaire en litige
vaut $2,000. II n'y a pas non plus d'affidavit de pro-
duit qui en 6tablisse la valeur (3 & 4 Geo. V. ch. 51,
see. 5).

Dans la cause de Turgeon. v. St. Charles(2), que je
viens de citer, il y avait une preuve au dossier 6tablis-
sant combien valait le droit en litige et c'est pourquoi
nous avons maintenu que nous avions juridiction.
Mais dans le cas actuel, il n'y a pas de preuve au
dossier de la valeur de ce droit et alors je suis d'opin-
ion que cette motion de lintim6 devrait 6tre accord6
avec d6pens.

Appeal quashed with costs.

Solicitors for the appellants: Perron d' Co.
Solicitors for the respondent: Casgrain, Mitchell & Co.

(2) 48 Can. S.C.R. 473.
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THOMAS C. MORGAN (DEFENDANT) . .APPELLANT; 1914

AND *Oct. 13-15.
*Nov. 30.

THE DOMINION PERMANENT I RESPONDENTS. -

LOAN COMPANY (PLAINTIFFS) .f

AND

CAROLINE MORGAN (DEFEND- RESPONDENT ON

ANT) ............ ......... ('ROSS-APPEAL.

ON APPEAL FR1OM. THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Covenant in mortgage- Married woman- Signature procured by
fraud-Pleading-Non est factum-Estoppel.

1., intending to apply for shares in the respondent loan company,
pursuant to the proposal, made through her husband, of one L.
(the agent of the company for obtaining such applications) was
induced through the fraud of L. to sign, without reading it, a
document which she believed to be an application for shares but
which, in fact, was a mortgage for securing a supposed loan to
her and contained a covenant to re-pay the amount of the loan.
A. was an intelligent woman capable of reading and understand-
ing the document.

Held, reversing the judgment appealed from (17 B.C. Rep. 366) - the
Chief Justice and Davies J. dissenting, that as 11. was under
no duty to exercise care to protect the company against the pos-
sible frauds of their agent, L., she was not guilty of negligence
estopping her from setting up the plea of non est facim which,
in the circumstances, was a good defence to the company's action
on the covenant.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), reversing the judgment of

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,
Duff and Anglin JJ.

(1) 17 B.C. Rep. 366.
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1914 Gregory J. at the trial, and cross-appeal from the

MORGAN same by the company, respondents.

DoMNioN The judgments now reported contain 'a full state-
PERMANENTth
LOAN Co. ment of the circumstances of the case and the ques-

- tions raised upon the present appeal.

Nesbitt K.C. and Christopher C. Robinson for the
appellant and the respondent on the cross-appeal.

A. C. Macdonmell and J. A. Ritchie for the respond-
ents and appellants on the cross-appeal.

THE CHIEF JUSTICE (dissenting).-I agree with
Sir Louis Davies. In his judgment will be found the

facts of the case as they are spread out in the record.
I will be content to state very briefly the ground of

my concurrence and hope in so doing to avoid unneces-

sary and tedious repetitions.
There can be no doubt that a gross fraud was com-

mitted upon the company respondent when the loan

in question was obtained. No attempt was made to

deny this, and it is also very clearly established that

the fraud could not have been successfully carried out,
as it was, without the co-operation of Morgan,. the

appellant, and of his wife. Their co-operation may

have been either innocent, guilty or merely negligent.

I am of opinion that Morgan was a party to the

fraud 'and that it was made possible by, putting the

most favourable construction upon her conduct, the

gross negligence of his wife, the respondent on the

cross-appeal.

As Sir Louis Davies points out, the loan was se-

cured by a mortgage on a property the title to which

was vested in Mrs. Morgan by deed of January, 1895,
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duly registered. To obtain that loan it was necessary 1

to have Mrs. Morgan's signature on the application MORGAN

for -the loan and to a subscription for shares in the DoM'NION

company, and I have no doubt that, as found by all PERMANENT
LOAN CO.

the judges in appeal, her signature was attached to The Chief

each of these documents by her husband. The certi- Justice.
ficate of shares issued in due course to Mrs. Morgan
and was assigned to the company for the purpose of
the loan by a memorandum of assignment indorsed
thereon and executed by Mrs. Morgan in the presence
of one Yarwood, a. practising solicitor in good stand-
ing. Subsequently a mortgage on the property was
executed in the presence of the same Yarwood, who
certifies on his oath of office as notary public that the
mortgagor, Mrs. Morgan, appeared before him and,
being first made acquainted with the contents of the mortgage, its
nature and effect, acknowledged that she was the person mentioned
in the instrument as the maker and that she understood the contents,
nature and effect of it.

Upon the same occasion she also made and signed
before Yarwood a declaration that she was the sole
and absolute owner in fee simple of the property then
registered in her name, and authorized the payment
of the proceeds of the loan to Leighton. It is not dis-
puted that the signatures to those documents are
genuine and that they were necessary to the fraudu-
lent obtaining of the money from the company. Three
years afterwards, in October, 1898, Mrs. Morgan ex-
ecuted in the presence of another witness an agree-
ment for an extension of the mortgage to which is an-
nexed a certificate of one Norris, a notary public, to
the effect that she was made acquainted with the con-
tents and understood the nature and effect of the in-
strument. Norris is dead, but there is no suggestion

35%
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1914 that he was a party to the fraud. Yarwood was ex-
MORGAN aiined as a witness at the trial and his evidence, in

DOMINION the last degree unsatisfactory, establishes at least that
PERMANENT Mrs. Morgan was in his office on the day the docu-LOAN CO. 6

- ments first above mentioned were executed and that
The Chief
Justice. she acknowledged her signature to them in his pre-

sence. . Examined as a witness, Mrs. Morgan admits
her signature to the documents in question and says

that they were read to her and that she signed them,
her contention being that the documents purported to
be executed for the purpose of buying shares in the
Dominion Loan Company. There is no evidence that
any document except those produced was signed on
that occasion by Mrs. Morgan, and Yarwood's evi-
dence goes at least far enough to establish that if any
documents were read to Mrs. Morgan it must have
been those that she signed. It is difficult to read her
evidence without being impressed by her capacity and
intelligence and it is impossible for ne to believe that
if, as she admitted, the document was read to her she
would ever have misunderstood its meaning and effect.

In any event, I am clearly of opinion that if she
signed and delivered those formal documents at vari-
ous times during a period of three years under the
circumstances described, even in ignorance of their
contents, if that is conceivable, she must -be held liable
for having, through her culpable negligence, made it
possible for her husband and his associates to success-
fully carry out this nefarious transaction.

It is said that the agents of the company are -alone
responsible for the fraud and that they alone benefited
by it. I an satisfied, on the whole evidence, that Mor-
gan knew of the project to obtain the money from the

company from the beginning and actively co-operated
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with the agents of the company in carrying it out. 1 1914

am not sure as to whether he had a share iii the MORGAN

swindle. As to him 1 cannot see any reason why the DoMINIoN

jidgient of the Court of Appeal should be reversed. PERANENT

t) LOAN CO.I am unable to agree that Mrs. Morgan should be re- TheChief
lieved of responsibility for the consequences of her Justice.
grossly negligent conduct.

I have felt it to be my duty to say at least this
much because of the important principle involved in
the judgment of this court. It will hereafter behoove
all those who are concerned in making investments
either for themselves or as trustees for others to take
notice that little credence or faith is to be attached to
the declarations of fact made by a notary public under
his oath of office in connection with the execution of
formal documents such as those in question in this
case.

I would dismiss the appeal and allow the cross-
appeal, both with costs.

DAVIES .J. (dissetin).-I agree with Mr. Justice
Galliher that this case "reeks with frand, carelessness
and incompetence."

I also agree with him that Thomas Morgan, one of
the defendant appellants was a party from the very
beginning to the fraud pricticed(' upon the company.
That fraud consisted in obtaiiiing from the company a
loan of $1,500 upon the security of some 15 shares of
its stock applied for and standing in the name of Cathi-
evine Morgan, his wife, the otlwr (lefenidant appellait;
and the further seenrity of a mortgage from Catherine
Morgan to the company on lots 1 and 4, block 1 of
_Newcstle suburban lots, fddlltioi to CitY of Nanaino,
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1914 with the buildings thereon, which lot she was repre-
MORGAN sented to be the owner of in fee.

V.
DourNioN I am unable, however, to reach the charitable con-
PERMANENT clusion which induced the learned judge to give herLOAN CO. -zn n

Ds fthe "benefit of the doubt" as to her personal partici-
Davies J.

- Itation in or liability for the frauds or to hold that

proof of deceit as against her failed.
I have come to the conclusion, after reading all

the evidence, that it is impossible to doubt her com-
plicity with her husband in the fraud from its very
beginning.

I do not think she herself signed the application in
November, 1894, for the shares in the company. Her
name to that -application was, in my judgment, either
signed by Morgan, her husband, or by Williams, the
clerk of Leighton, the secretary of the local board of
the company in Nanaimo. The judges in the Court of
Appeal, from an examination of his wife's signature
written during the trial by Thomas Morgan 'and in evi-
dence thought the signatures "Catherine Morgan" to
the two applications, in August, 1894, were written by
Thomas Morgan, her husband - and it may well be
that they were right. There is a marked resemblance
between the said signatures 'and the signature written
by Thomas Morgan when on the witness stand. I am,
however, of the opinion that these signatures to these
applications were written by ,Williams, the man who
filled up the applications and who was a clerk in 'the
employ of Leighton, the agent in Nanaimo of the local
board of the loan company. To my mind, it matters
little which of them wrote the signatures. They were
certainly written either by Morgan or by Williams;
and, if by the latter, at Morgan's instance and request.
That Mrs. Morgan well knew of the application and
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was a direct party to its being made, I cannot, after 1914

reading the evidence, entertain any doubt whatever. MORGAN

It is important to remember that these applica- DoMINTON
tions by Mrs. Morgan consisted one of an application PERMANENT

LOAN CO.
for 15 shares of the plaintiff company's stock and the Davie, J.

other for a loan of $1,500 on the security of those -

shares which she agreed to assign to the company and
of a first mortgage upon the lot of land referred to,
the title to which was represented in the application
as in her name. On this land it was represented there
were some buildings worth $1,900 with I'$1,000 incum-
brance due on the house for lumber," to pay which
and to improve the lots the loan was applied for.

Williams, the witness to these applications, who
was then employed by Leighton, the secretary of the
local board of the loan company, subsequently got into
difficulties, left Canada and his whereabouts is un-
known. At the time, Catherine Morgan was not the
owner of the real estate described and there were no
buildings upon the land.

In due course, the application for the shares was
granted and, in the following March, Catherine Mor-
gan, at her. husband's request, went to the office of
Yarwood & Young, solicitors, and executed to the com-
pany (1) the mortgage in question of the lots of land,
(2) an assignment of the 15 shares, (3) a statutory
declaration of her sole and absolute ownership of the
real estate, etc., and (4) an order to the company to
pay the $1,500 to Leighton.

Yarwood witnessed her signature to each and all
of these documents, took her statutory declaration and
gave the usual certificate of the execution of the mort-
gage by a married woman apart from her husband.
Everything on the face of the documents was perfectly
regular and proper.
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19 Mrs. oorgan, however, while not denying the
MORGAN authenticity of any one of her signatures to these

V.
DOMINION four documents, puts herself forward as the victim of
PERMANENT a fraud hr others and says she never signed them withLOAN CO.

knowledge of what they really were, but believing
Davies J.

- thei to be shares in the company her husband was

selling to Leighton, the agent. She further absolutely
(len ies that she ever signed any papers before Yar-
wood at all, either in March, .1895, at his office, or at
any other time and place. She insists in her main
examination and repeats persistently in her cross-
exanmination that she only signed one paper at Yar-
wood & Young's office and that was not before or in

presence of Yarwood, but before Young, Yarivood's
partner, now Judge Young.

Being faced with the four several documents con-
taining her name, she admits that they are hler signa-
tures, witnessed and certified to by Yarwood and not
by Young; she -still, over and over, repeats her state-

nient that she only signed one document and that one
she signed before Young and never signed anything
before Yarwood. That single document she alleges
was an assignment of her shares to Leighton who, her
husband -told her, was buying them and would repay
them the money they had up to then paid the company
on account of the purchase of the shares.

She admits that in the light of the facts her story

seems "perfectly ridiculous" to use her own language.
Yarwood was called and gave his testimony which,

judging from the stenographer's report, was about the

usual kind of evidence a witness called to prove the

execution of documents years before would give.

There is no suggestion whatever that he was in any

way a party to the fraud or acted otherwise than any
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reputable practitioner wonld have done under the 1914

like circumstances. MORGAN

No attempt was made to support Mrs. Morgan's DoMINoN
testimony by calling Judge Young before whom he ANTbefor whom LOAN CO.

said she signed a single paper, not four papers. No Davies J.

such paper witnessed by Young was produced and
Mrs. Morgan admitted her explanation seemed foolish
and ridiculous and yet in a matter where her honesty
was at stake as well as her oath, she neglected to call
the only witness who could substantiate or explain
her .statements.

It seems to me quite clear that she has confounded
two different occasions. She may and probably did
on one occasion sign some document before Judge
Young and she has in some way got that incident
mixed up with the execution of the mortgage, the as-
signment of her shares, the statutory declaration and
the order for the payment of the money. Her signa-
tures to each of these four documents are admittedly
geniuine. They are properly witnessed and certified by
the notary public who is called and examined with
respect to their execution. She herself admits not
once, but many times, that the paper she did sign was
read over to her. All attempts to make her deny this
were in vain and at length, in answer to a question
put by the trial judge, who seemed to be under the
impression that she had not intended to admit the
document she signed was read over to her, she repeats
her statement that there could he no doubt about it
that it was read over.

Under such circumstances as these to hold that
Mrs. Morgan was the innocent victim of a vile con-
spiracy concocted to rob a mortgage loan company of
$1.500 is taxing my credulity unduly.
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1914 Some years after the execution of the mortgage
1MORGAN and other documents before Yarwood, Mrs. Morgan

DoMINioN went, at her husband's request, 1st June, 1898, to the
PERMANENT office of Leighton and there signed before A. E. Planta
LOAN CO. Z

Dae a long agreement under seal with the respondent com-
Davies J.

- pany for the extension of the time given in the mort-
gage for the repayment of the $1,500.

With respect to the mortgage she signed in March,
1895, Catherine Morgan suggests that she thought the
document read to her was to the effect that she was
buying shares in the Dominion Loan Company while
her husband says that he sold the shares in the spring
of 1895, which he had purchased the previous Novem-
ber and on which, in the meantime, he had been paying
up $9 a month to the company and that he sold them
because he was hard. up and could not go on paying
the monthly instalments and asked his wife to go
down to Yarwood & Young's and sign the necessary
papers.

The two stories are quite irreconcilable and as
Mrs. Morgan admits knowing all about the monthly
payments made on the shares by her husband, it is
quite clear that she could not think she went down at
that time to purchase shares. And so it seems to me
her story about going to Leighton's office in June,
1898, more than three years after the mortgage was
executed, and signing the agreement for the extension
of the time for the payment of the mortgage money
before the clerk Planta as a witness is as "perfectly
ridiculous," as she admitted she thought her story
about signing the mortgage papers was. She said she

thought she was isigning over the shares to Leighton,
whereas -as a fact they had been signed over to him

by her some three years previously, and they had been
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receiving back from Leighton, in the meantime, pay- 1914

inents on account of his purchase of the shares from MORGAN

Morgan. DoMINIoN

The fact is that her statement, surmise, reason or PERMANENTis hr ~ urmie, ~LOAN CO.

what you may choose to call it, for signing the exten- Davies J.

sion of time for paying the mortgage that she thought
she was signing over the shares which Leighton had
bought, seems as "perfectly ridiculous" in the light
of all the facts as her version of the execution of the
mortgage.

Planta, who witnessed the extension, could not
remember the circumstances connected with the execu-
tion of the document, but identified his signature as a
witness and testified in the ordinary way to its execu-
tion. Mr. Norris, the notary public, who certified to
the execution of the extension by Mrs. Morgan and
that she knew its contents and understood- its nature
and effects, is unfortunately dead.

One or two controlling facts ought to be borne in
mind. All of the documents, mortgage, solemn de-
claration of M rs. Morgan, assignment of shares to com-
pany by way of security for loan and order to the com-

pany to pay the money to Leighton as well as the
agreement to extend the time for payment bear the
genuine signature of Mrs. Morgan, the defendant. The
only signatnres that are disputed are those to the ap-

plication to the company for shares and the applica-
tion for a loan, which are signed in her name either
by Williams, the clerk, at her husband's request or
as found by the Court of Appeal by the husband him-
self. In either case, it seems clear she knew all about
it from her husband. The execution of the first four
documents are witnessed and authenticated by Yar-
wood, an attorney and notary public, who testifies to
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1914 the facts. The other document, the extension, is wit-
MORGAN 11essed by a clerk, Planta, who also testifies and by a

DoMINIoN notary public now dead. The documents were by her

ORMAN Own admission on oath read to Catherine Morgan be-
- fore she signed them. She never appears to have seen

Davies; J.
Leighton, the agent, personally in connection with any
of these transactions.

No one made any' misrepresentation to her of the
contents of any one of the documents.

All of the books kept by Morgan during the time
when these transactions took place and which pre-
siunaly would throw light on the transactions, have
heen destroyed.

The conclusions I drew after hearing the argu-
nient and reading the evidence and the judgments
below, were that both Morgan and his wife were
parties to the conspiracy to defraud the company re-

spondent and that Mrs. Morgan's story of the facts
connected with the signing of the mortgage and the
other papers, in March, 1.895, before the attorney and
notary public Yarwood and the extension, in 1898, be-
fore Planta and Norris, the notary public, are pure
creatures of her fancy, or to use her own language
when giving her evidence, "perfectly ridiculous" in
the face of the proved and admitted facts.

As to Morgan's complicity in the fraud, I have not
the slightest doubt. Agreeing with the Court of Ap-

pead on this point, I would confirm their judgment
and dismiss this appeal, but not being able to accept
their "charitable judgment" giving Mrs. Morgan the
benefit of the doubt and holding her equally guilty
with her husband of the conspiracy to defraud, I
would allow the cross-appeal and hold both liable for

the amount due upon the mortgage and amend the

judgment below accordingly.
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I:INGTON J.-The respondent is a building society 1914

which was incorporated in 1890 under the Ontario Act MORGAN

resp ecting building societies and has since carried on DomiNION
PERMANENTits business in Toronto and shortly after its incorpor- LOAN Co.

at'on created a branch board in Nanaimo, in British J
Idington J.

Columbia, through which certain dealings in question .
herein were had upon which this action by respondent
against Caroline Morgan, wife of the appellant
Thomas Morgan, and said Thomas Morgan is founded.

The statement of claim alleges that Caroline Mor-

gan made an application in writing, on 9th August,
1894, to said company for an advance of $1,500 to be
secured by mortgage on certain real estate in Nanaimo
falsely an(] fraudnlently representing that the said
land was worth $1,200 and buildings thereon were
worth $1,900 and that she had paid $1,200 for said
hand though she well knew the said land was under
$500 in value and had no buildings thereon.

It is further alleged therein that, on the 28th of
March, 1895, she signed a statutory declaration by
which she falsely and fraudulently represented to the
plaintiff:-

(a) That she had been in continuous and undisputed possession

of the said lots and every part thereof since on or about the 1st day of
November, 1894.

(b) That the various buildings described in her said application
for a loan were erected wholly upon the said lands.

(c) That the said lots and building (house) were only charged
or encumbered by an amount of $1,000 due for lumber on or used
in such house and to be paid out of such loan of $1,500 - from plain-
tiff, whereas the facts were that the defendant, Caroline Morgan,
never had been in possession of said lots nor was there any building
erected thereon or any money due or accruing due by the said de-
fendant for lumber in connection with any building or otherwise in
relation to said lots.

Then Thomas Morgan is charged with being well
aware of the making such false and fraudulent repre-
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1914 sentations and purpose thereof and for the purpose of
MORGAN participating in the moneys to be advanced was a

V
DomiNoN party to all said false and fraudulent representations.
PERMANENT It is further charged that they for the purpose ofLOAN CO.

-] Jcarrying out their fraudulent scheme procured one
Ifaington J.

John Daniel Foreman, the appraiser of the respond-
ent, to make the false and fraudulent statement in a
statutory declaration of 10th August, 1894, that

the said lots were worth, exclusive of buildings, in cash $1,200, and
that the buildings then completed were worth in cash $1,900, and that
the property would bring at a forced sale in cash at that time $3,000,
both of said defendants well knowing that the said land was worth
less than $500 and had no buildings whatever erected thereon.

The statement of claim alleges respondent ad-
vanced the sum of $1,500 and has thereby suffered
damages.

It is further alleged that Caroline Morgan executed
a mortgage on said land and thereby covenanted to
pay the mortgage.

Relief is prayed against both Morgans on the

ground of fraud, and alternatively against Caroline
Morgan on her covenant in the mortgage.

These charges were denied by the statement of de-
fence and it was further alleged therein that:-

In or about the year 1894 she purchased from William K. Leigh-
ton, agent of the plaintiff company, at the city of Nanaimo, in the
Province of British Columbia, certain shares in the plaintiff company
and signed or believed she signed applications for or other docu-
ments in connection with the purchase of these shares. If the signa-
tures of Caroline Morgan appended to the alleged mortgage and rela-
tive statutory declaration were made by her (which the defendants
deny) they were made in mistake or fundamental error, under the
belief that she was signing documents in connection with the purchase
of these shares and with no purpose or intention of signing the
alleged mortgage or relative statutory declaration.

On the issue thus raised the parties went to trial
before Mr. Justice Gregory, who accepted the evidence
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of the defendants as substantially correct and, by his 1914
opinion judgment, reports most favourably on the MORGAN

demeanour, integrity and intelligence of Caroline DOMINIoN
Morgan, but less favourably upon the intelligence and PERMANENT

LOAN CO.
manner of Thomas Morgan yet accepting him as a -

truthful witness.
He accordingly dismissed the action with costs.
Thereupon the respondent appealed to the Court

of Appeal'for British Columbia. That court, Mr. Jus-
tice Irving dissenting, allowed the appeal as against
Thomas Morgan, but dismissed it against his wife
and he now appeals here and respondent cross-appeals
as against them both.

The appellant Thomas Morgan was asked in the
witness box to write his wife's name and he did so.
There was no other specimen of Morgan's handwriting
placed before the court. There was no expert evidence
of any kind called. No expert opinion of any kind
was given by any of the witnesses called.

The application which the statement of claim
makes the basis of the action charging fraud against
Mrs. Morgan was produced and shewn 'him and he
denied ever having seen it or signed the name "Caro-
line Morgan" thereto.

The application for shares in the respondent coin-
pany was also shewn him and he also denied ever
having seen same or signed the name of Caroline Mor-
gan thereto.

The Court of Appeal using and acting upon their
own knowledge of handwriting as a result of the com-
parison of that single specimen of Morgan's writing
of the name "Caroline Morgan," with the signature
to said applications, has come to the conclusion that
he signed his wife's name to said applications.
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1914 The only extended opinion of those concurring in

MORGAN the result is the judgment delivered by Mr. Justice

DOMINION Galliher, who deals with the matter as follows:-
PERMANENT
LOAN CO. As to the husband, Thomas C. Morgan, I entertain no doubt what-

- ever that lie signed the name "Caroline Morgan" to Exhibit 1, Appli-
Idington J. cation for Loan; and Exhibit 2, Application for Shares; and that

he was from the beginning a party to the fraud practised against
the company.

Considering that he swears that he never saw any of these papers
until years afterwards, I place no credence whatever in his testimony.

Looking at Exhibit 1, Application for Loan, we find some twenty
questions answered, including value of building, description of build-
ings, amount due on same, rental value, etc., buildings which never
existed on the premises. One would indeed need to be credulous to
assume that he signed this document and knew nothing of its
contents. It is as deliberate and brazen a piece of fraud as could
be perpetrated and I find the evidence fully connects Thomas C.
Morgan with it.

Mr. Justice Martin in a brief note suggests it is
only after some hesitation he allows the appeal. The
Chief Justice gave no written opinion.

Considering that the claim made is based upon the
allegations of false and fraudulent misrepresentation
of this man's wife as above set forth, and thitt he is
only charged with knowingly aiding her therein, and
that she is exonerated by the Court of Appeal; that
there was no application to amend the pleading so
framing the action, and no suggestion of amendment;
that the notice of appeal gave as one of the grounds
thereof that the learned trial judge should have found
both defendants party to the fraud alleged in the
statement of claim, I most respectfully submit the
foregoing conclusion is erroneous in law.

If the charge had been made that he had conspired
with others than his wife to commit the alleged frauds
or that by forging and use of the forgery of his wife's
name he had accomplished same, I might be able to

500



VOL. L.] SUPREME COURT OF CANADA.

understand such a conclusion of law,. but as the re- 1914

cord stands, I cannot. MORGAN

I also submit, for the reasons I am about to give, DoMINION

that, in law and fact, the conclusions reached are PERMANENT
LOAN CO.

quite unwarranted. d .
Idington J.

The learned trial judge, who heard the evidence -

and saw and heard these defendants and gave credit
to their story, ought not to have been reversed, espe-
cially in such 'a case as this, involving thereby a find-
ing of gross fraud and perjury, where there are no
collateral facts or circumstances or fundamental facts
regarding matters in dispute upon which the appel-
late court so reversing can with absolute confidence
and assurance rely and feel they are not mistaken. I
respectfully submit mere skill in comparison of hand-
writing when used upon a single bit of handwriting,
where a man failed to spell his wife's Christian name
correctly, is hardly such a stable foundation to build

upon.
Let us, only dealing just now with the appeal of

Thomas Morgan, look first at broad, salient features
of the story with which we have to deal and see whether
in it there is any inherent probability of its justifying
such a finding as the Court of Appeal has reached,
and later deal with the minor details relied upon in
argument for respondent.

The local board of respondent was organized with
one Leighton (who seems to have done a mixed sort
of business of insurance, brokerage, and in short
general agency) as secretary. He later is spoken of
as treasurer, and sometimes as agent. He no doubt
managed or was the active man in managing all the
business of the respondent in that Nanaimo district.

36
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1914 It would seem from a book produced which he was
MORGAN given by.respondent to keep therein track of subscrip-

DOMINIox tions for shares and payments thereon, that he got

PEORMAN. subscriptions for shares in the respondent company
from a great many people and received money there-

Idington J.
on and no doubt transmitted much, if not all, as in
duty bound, to the respondent. -

This seems to have been opened in the end of 1890,
shortly after the local board was constituted, and a
number, if not all, of the directors on that board were
among the first subscribers for shares.

The appellant says he was solicited by one Wil-
liams, a clerk of Leighton, to take shares in said com-
pany, and that he finally, but when he is unable to
say, assented and told him to have them "taken out" as
his expression is, in his wife's name. Williams, some
years later, left for parts unknown and (up to the
trial) had not since been found. Leighton, still later,
is sworn by a clerk of his, who succeeded Williams,
to have been much worried over some crooked deal-
ings he had got into, either through Williams or
otherwise, and ultimately died of brain disease in an
asylum.

One cannot help suspecting that the terse. descrip-
* tion sworn by Morgan to have been used by one An-

drews in respondent's employment, when investigat-
ing this matter and hearing Morgan's story, fits the
office managed by Leighton:-

Andrews says, according to this:-

That is a rotten combination over there.
There is another case just similar to that happened George

Thompson, and they can't find George Thompson.

Andrews, who was in court, and heard what Mor-
gan swore to, was not called to contradict him.
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I assume Leighton and Williams were both most 1914

dishonest men and given to practices such as this case MORGAN

indicates beyond a shadow of doubt they were guilty DINIoN

of in relation to the loan in question. PERMANENT
LOAN CO.

The applications for shares and for loan were ap- J

parently filled up by Williams. Mrs. Morgan's name J
is signed thereto in a handwriting clearly not hers.

I should say it was signed by this man Williams -
if I were to permit myself to use my impression re-
ceived from a comparison of hand-writing.

They were dated 9th August, 1894. At that time
Leighton had a vacant lot which he had acquired in
the previous June from one Roberts, who had mort-
gaged same to another company for $300.

It was the description of this lot which was in-
serted in the application for loan. The application
represented it to be improved in the manner set forth
in the statement of claim.

Neither the appellant nor his wife had then, or at
any previous time, any real estate of any kind.

An appraiser's certificate of valuation of this pro-
perty was made at the foot of the application for loan
by one John D. Foreman, a member of the said local
board from its beginning, representing its value as
stated in the application and certifying to the good
character and credit of Caroline Morgan, the appli-
cant.

This was in the form of a statutory declaration
taken before said A. S. Williams, a notary public, who
had also subscribed as witness to the signature "Caro-
line Morgan" signed to the said applications.

These applications, so supported, were at once for-
warded to the respondent at Toronto, and a stock
certificate for fifteen shares, dated 1st November,

36%
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1914 1894, was issued, but never delivered to Mrs. Morgan,
MORGAN or any one for her.

v.
DoMmoN The payments therefor were -to begin 1st Decem-

LOANEN.ber, 1894. Whether she paid from that date as con-

--o templated by this certificate, or when, is not clear. It
- Jis clear, however, that Leighton in whom was the title to

the vacant lot to the extent of an equity of redemption
therein subject to the mortgage for three hundred
dollars, by deed purported to transfer the lot as if free
from mortgage to said Williams on the 7th January,
1895, in consideration of $350.

One Peto, who witnessed this deed, I imagine
possibly another employee of Leighton, seems to have
made the affidavit of execution only on 28th March,
1895, before E. M. Yarwood, of whom we will hear
more presently.

What purpose this conveyance to Williams was in-
tended to serve puzzles one, for on the 18th January,
1895, he conveys by deed of that date to Caroline
Morgan for the consideration of $225 same land, but

* subject to a mortgage of $300 to the British Columbia
Land and Investment Agency made 8th February,
1893.

The deed is witnessed by Leighton, who makes the
affidavit of execution before the same Mr. Yarwood
on the 28th March, 1895. That seems to have been a
busy day for Mr. Yarwood, for it was on the same
day Mrs. Morgan is alleged to have called and ex-
ecuted the mortgage in question, the transfer of her
shares aforesaid as a further security for the loan,
and the order upon respondent to pay Leighton the
proceeds of the loan; taken the statutory declara-
tion by her that she was the absolute owner of said
lands and had been in possession since 1st of Decem-
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ber, 1894; and testified to a number of other curious 191

palpable lies as facts. All these instruments are of MORGAN

that date and subscribed by Mr. Yarwood as the DOMINION

attesting witness or notary public taking them. ERANENT

And there is still another thing he is supposed to
have done the same day, as a notary public, that is to
certify that she appeared before him and being first
made acquainted with the contents of the annexed in-
strument (i.e., the mortgage) and nature and effect
thereof, acknowledged same, etc., and that she ex-
ecuted without fear or undue influence of her hus-
band, etc.

Then on the 6th April, 1895, the deeds from Roberts
to Leighton, from Leighton to Williams and Williams
to Mrs. Morgan,. were, I infer from the account of
Yarwood & Young rendered Leighton, and other evi-
dence, registered by that firm.
. Why the registration was delayed till that time is

unexplained. But it does appear by the report of Mr.
Yarwood to Leighton that he must have had entrusted
to him the completion of the title and must have either
paid no attention to what he was doing when taking
the alleged declaration of Mrs. Morgan and certifying
as he did as to her execution of the mortgage, or 'he
would, as solicitor for the respondent, have found
ample reason for further inquiry as to a good many
things, for example, how the company could be mak-
ing a loan of fifteen hundred dollars on a property
passing from one party to another at such prices as
evidenced by the deeds, 'and that no one had in fact
paid off the prior mortgage, though a discharge had
been got and withheld from registration.

As he ventured as witness to explain this first, by
saying he did not read or observe that, and had noth-
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1914 ing to do with it, and further, by saying it was a
MORGAN building society loan, I may, parenthetically as it

DoANIon were, remark that this attitude of Mr. Yarwood to-
PERMANENT wards his duty and the facts suggest how easy it was
LOAN CO.

- for him to fall a victim to the fraudulent arts and de-
- Jvices of Leighton, a practised master of fraud.

But above all he certainly should not have per-
mitted Mrs. Morgan to have taken the statutory de-
claration of which as the solicitor concerned on behalf
of respondent-he may be supposed, indeed presumed
to have known the import and purpose and the con-
sequences of its falsity.

And applying the test of the account he made out
against her, yet never sent her but delivered to
Leighton, he was her solicitor and owed her a special
duty as such. I am far from assuming that he was
intending at any time to make 'himself a party to a
deliberate fraud, but I do think the fair inference
from all -he says and the contents of these documents
is that he simply signed because of his confidence in
Leighton. If he had discharged his duty, she never
could have been induced or trapped into signing these
documents.

It is quite possible though attesting the documents
by his signature, he merely took the word of Leighton
that they were all right, and signed accordingly. She
says she never saw him but saw his partner (who is
not called), and signed in his presence what she was
told was an application for shares. She never was
told, she says, anything else. Though she refers to
Mr. Young as reading the documents, I do not think
any one of experience will take this in its literal sense.
No one seems to have at the trial pressed her to ex-
plain exactly what she meant by his reading and we
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must use our common sense. She was entirely without 1914

experience in business matters. And, though a woman MORGAN

of education and intelligence, as the learned trial DOMINION

judge reports, any one of experience knows how little PLMANE

many such persons appreciate what they are doing
in dealing with business matters entirely foreign to -

the limited sort of education unfortunately given too
many of her sex.

We must then ask ourselves if it is really conceiv-
able that she could knowingly have made a false statu-
tory declaration, as Yarwood is made to certify she
did take before him, if she had really had the docu-
ment read to her. The learned trial judge who had
the best opportunity, by seeing and hearing her, and
thus of knowing whether she was likely or not to make
such a false declaration, has decided in no uncertain
terms that in his opinion she would not.

I have read her depositions on examination for dis-
covery and her evidence at the trial and come to a
similar conclusion. We must bear in mind that she
was giving evidence some fifteen years after all this
had transpired and may be mistaken in many details,
but she knew she never had any such property or
any dealings for a loan of this character, and had but
one thought in regard to any business relations with
Leigthon and respondent and that was the subscrip-
tion for shares in respondent company to be paid for
in small monthly instalments, and that after paying
for some years thereon, she had agreed to transfer
same to Leighton and he was to repay by similar small
monthly payments $200 therefor, in consideration of
her so transferring.

This, she says, led her to signing another document
in the presence of Mr. Planta. A document is pro-
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1914 duced which seems to bear her signature and of the
MORGAN date she indicates as about the time when she sup-

DoMINIoN posed she was transferring her shares to Leighton.
PERMANENT This document is an agreement for the extension ofLOAN CO.

- time for payment of the mortgage and is attested by
- JPlanta, then a clerk in Leighton's office. Again we

have one Norris, now dead, 'a brother-in-law of Leigh-
ton, and a notary public, signing a certificate of her
having acknowledged it in her presence. She says she
never saw him on any such occasion, and never heard
of any such mortgage or proposed extension. She
does say, however, that from about that time till some
time after she had moved to Vancouver, which would
be the same year I think, Leighton continued to make
his payments to her which were sometimes collected

* by her brother in Nanaimo.
Planta, who is called by the respondent, seems to

have no definite recollection of this extension agree-
ment, but identifies his signature as witness thereto.
He, however, corroborates her as to the collection by
her brother from Leighton -of the monthly payments
just referred to. That seems to me a very strong cir-
cumstance corroborative of her whole story. Indeed,
twist and turn the case round in any 'way, it seems
fatal to respondent's contention of her knowingly
joining in a fraud. Then we find the duplicate copy
of the extension agreement turns up, not in her hands,
but where Leighton's custody of it left it to be found
and whence it was produced and given her or some one
for her shortly before the trial.

Now in all these years there is only one communi-
cation from the respondent company to her, and that
'is a brief note of 9th March, 1898, which she denies
ever getting and which is as follows:-
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Your policy for $1,500 expires on April 9th, and must be re- 1914
newed with the company selected by this Association. Kindly call MRA

on Mr. W. K. Leighton for complete application form and pay him MORGAN
the premium. DOMINION

PERMANENT

Instead of the insurance being renewed by her LOAN Co.

going to Leighton, or he to her, we are told by Planta Idington J.

of its having been renewed by an application not
signed by her, but by him for her when he was in
Leighton's office and would have done so under his in-
structions though evidently suspecting or having rea-
son to suspect its fraudulent character. It is hardly
likely with this sort of suspicion of his master that he
would have forgotten seeing Mrs. Morgan in relation
thereto if any occasion therefor as the notice indicates.

The Morgans were still living in Nanaimo when
this was done. Can we in face of her sworn denial
and a not impossible explanation by her, fairly and
properly assume that because she signed the declara-
tion of 28th March, 1894, she must be held to have
committed a deliberate fraud ? And as a necessary
consequence hold that her whole story is a tissue of
perjury ? If she deliberately and knowingly took
that false declaration she must have done so for
a fraudulent purpose and if she committed such a
fraud, she could not forget it and must be following
it up now with perjury, and all that for a share in a
sum of eleven to twelve hundred dollars to be divided
amongst three or four, for that would be all that was
left after paying the prior mortgage and expenses.

Sometimes one gets so disgusted with the standard
of truth and honest dealing too often adopted by some
passing as reputable people as to be possessed of wide
awake suspicions. I am not prepared for my part to
carry it so far as to brand this woman to be presumed
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1914 to be from all we can learn, most highly respectable
MORGAN and -honest, as guilty of gross fraud and perjury. It

DOMINION would be my legal duty if trying her for such offences
PERMANENT with no more evidence than there appears here to at
LOAN CO.

- once direct her discharge.
Idington J.6

As to whether she was so negligent as to be liable,
I will deal with that presently. But before leaving
this subject of her being guilty of fraud, I must point
out it is all based oA what if anything is mere negli-
gence. What should we think if Mr. Yarwood, for ex-
ample, had been joined as defendant, and a trial judge
had found him, because of obvious oversights a party
to the fraud .which might have been averted by greater
care ? For my part I think the one proposition is
just as monstrous as the other and both unfounded.
And when we reflect that he and all others, save pos-
sibly the clerks in his employ, had unbounded faith

in Leighton, it is easy to comprehend how such bold

swindles as involved here were accomplished. Such a
man, eager and bent upon his fraudulent purpose,
watches his opportunity, day by day and month by
month, to seize the occasion when those to be dealt

with, are, by over-confidence in him, lulled into se-

curity and as it were, put asleep, and put off, or seized
when off, their guard.

Those inclined to doubt the feasibility and success

of such ventures unless helped by the criminal con-

nivance of those claiming to be mere victims and

thereby led to charge them with being accessories to

fraud, should reflect for a moment upon the innumer-

able cases of patent-right swindles which led to a

change in the law governing notes founded on the

consideration of an interest in a patent; and the well

known syndicate swiidles; and perhaps above all on
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the too common cases of those wretched breaches of 1914

trust on the part of those doing a business that con- MORGAN

trols the money of other people. Inexperienced people DoMn wo.
at each new disclosure of such cases, marvel at the PERMANENT

LOAN Co.
boldness and adroitness of him perpetrating the fraud Idi-tn J.

and the incredible, or almost so, stupidity of those en-
abling the swindler to secure signatures to almost
anything. But we know, if experienced, that all such
victims are by no means stupid or ignorant, indeed are
often keen business men.

Again, we must use our common sense and accept
the assistance of the trial judge in all such cases.

It seems to me for the foregoing reasons that the
claim against Mrs. Morgan on the grounds of fraud
taken in the statement of claim must fail and with it
must fall the claim against the alleged accessory.

But the Court of Appeal finds he signed the appli-
cations and, though she did not, she is in some way
to be held guilty of being a party to the fraud.

Is there any tangible ground upon which that can
rest ? Why should he even if to be presumed a rascal,
deliberately contrive to put his young innocent wife
into such a position ? I pressed counsel for respond-
ent on this and got in reply no suggestion that will for
a moment in light of other facts wear even a plausible
appearance.

It is said he was under some obligation to Leighton.

le denied in his examination for discovery sign-
ing said applications and told what that obligation to
Leighton was. le gave details of how the latter came
about. He had sometime before these occurrences got
Leighton to indorse his paper for $2,790 at the bank,
to be paid off by monthly payments of $103 a month,

511



SUPREME COURT OF CANADA. [VOL. L.

1914 and says he paid accordingly and gave Leighton $400
MORGAN for this use -of his name as surety.

DoMINioN I have no doubt the respondent's solicitor, who

ERMANENT heard this story, accepted it as perfectly true, or we
Idington . should have found some effort to discredit it by pro-

- Jducing evidence from the bank to destroy it.
The statement of claim alleges that his motive was

to participate in the proceeds of the fraud and there
was thus afforded a fine opportunity to have investi-
gated and if true, proven it at the trial with the double
effect of shewing he did participate and that he was
not truthful in his story as to his relation with
Leighton.

It is urged he was a tailor in narrow financial cir-
cumstances. Granted that, for argument's sake, is
every tailor under such conditions to be presumed a
rascal ? Or that he is ready to become such and so
stupid in his rascality as to bring quite needlessly into
his scheme his wife and thereby, whilst using her as a
tool thereof, to multiply the dangers of discovery.

Why should the deed of this vacant lot owned by
Leighton not have been made to Morgan and he give
the necessary mortgage ? I can conceive of Leighton
not desiring to proffer such a loan in his own name,
but why must he use Mrs. Morgan's ? Again, why if
Morgan's financial needs were the mainspring of these
acts now in question, should the negotiations have
dallied along from the 9th of August till the latter
half of April ?

Counsel at first suggested in answer to this inquiry
there must be three monthly payments of instalments
on stock before a mortgage could be taken. But his
junior, also general solicitor for respondent, better
conversant with the usual mode of dealing, frankly
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and properly admitted this was not an obstacle, for 1914

these small payments could be made at one time in MORGAN

advance and the borrower be recouped by proceeds of DoMINION

the loan. Indeed, there is no explanation possible PAMANENT

for this delay upon the theory that Morgan's neces- Idingo J.

sities were the moving causes or one of the chief parts
thereof.

It is quite conceivable that Leighton having an
unregistered deed of the lot, hesitating how to use it to
his best advantage, could frame such a scheme and be
very uncertain step by step, just how he was to accom-
plish his purpose, and thus might, hesitating, delay
and bide his opportunity of proceeding safely, and
hence let the matter drift along. We have not that
data furnished us to do more than surmise, though I
fancy respondent ought to have got and presented
much of it to see how this man's surroundings shaped
his actions.

We have enough proved in this case to establish
conclusively that.Leighton was, from the start which
began with inducing Foreman to certify to a false re-
port of valuation and the rest of the board or three of
them recklessly to stamp it with approval, a somewhat
accomplished adept in fraudulent practices.

Even if the man be dead, no sentiment should re-
strain or restrict us in our purely scientific inquiry.
The honour of the living is at stake.

It is said we have no other instance proven against
him. Do we need any ? No one as a rule goes to
pieces (to use expressive slang) morally speaking in
a day. The internal evidence in this case demon-
strates the process of moral decadence had progressed
very far in his case before his undertaking the work
of the 9th and 10th of August, 1894. His character is
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1914 indelibly disclosed In the preparation of the applica-
MORGAN tions of the former date now in question, and the Fore-

DOMINION man report and indorsement thereof of the latter date.
PERMANET The court was not sitting to investigate his career,LOAN CO.
Idingn J and it might have been difficult under the pleadings

for defendants to have got in general evidence relative
thereto, -but we have the curious side light given by Mr.
Andrew's statements to Morgan already adverted to
as given by the latter and allowed by respondent to
go uncontradicted or unexplained.

Then to complete Leighton's connection with the
matter, we find a sham sale by the respondent com-

* pany to a relative of his under the power of sale in the
mortgage without serving the usual notice or even
sending a letter to the mortgagor.

The mortgage provided this could be done, but it
also provided for the inexpensive service of a notice
by registered post.

One cannot help thinking it was a very harsh and
ill-considered proceeding. But it is very obvious it was
all contrived by Leighton, who represented he had a
man ready to buy at the price needed to realize the
debt.

All this is but another illustration of the strange
power this man Leighton exercised over all he came in
contact with.

That brings me to consider the claim made alterna-
tively to hold Mrs. Morgan liable on the covenant in
the mortgage.

That is presented in two ways. In the first place
it is said her ignorance of what she was doing was
not of that character which would entitle her to suc-
ceed under a plea of von est factiun.

I think the evidence of herself and husband, if he-
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lieved (as the learned trial judge and I believe it), is 1914.

just of that kind which has many times been held as a MORGAN

complete answer by way of such plea to the action DonxIxox

upon the deed. I have already written at such length PEORMA ENT
LOAN CO.

demonstrating my view of the facts of which I con- Idingo J.

ceive a right understanding of the utmost importance
herein, that I do not propose to labour with the law
bearing thereupon. That is in such a case well settled
unless we are to re-open the question and limit as has
been suggested by high authority, such a defence
under such circumstances as set up here to the illiter-
ate, and deprive the literate and educated people en-
tirely of such a defence in cases where they could have
read what they signed, but failed to do so.

With great respect, I submit, the doing or trying
to do so would start anew a dangerous discussion and
help the rascals to prey upon honest people.

The next way in which the claim is presented on
this basis of liability independent of active fraud is
that Mrs. Morgan was negligent and thereby misled
respondent.

It seems to me that if she was negligent, that negli-
gence, if any, was induced solely by the acts of those
representing the respondent and ostensibly in the
course of executing the business of respondent; and
that in such case it cannot be heard to complain.

Certainly Leighton was held out by respondent,
whatever it choose to call him, as its agent, and so also
were the solicitors who procured by the direction of
Leighton the execution of the documents she signed.

Under such circumstances respondent can have no
recourse against her.

The very document upon which reliance is placed
shewed upon its face, when regard was had to the
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1914 deeds under which she claimed, that it was palpably
MOBGAN false and should have misled no one.

DOMINION If she trusted too implicitly to others, then those
PERMANENT others seem to have been as blindly trusted by the
LOAN CO.

respondent. I think it has no ground to complain.
Idington J.

In parting with this case I may be permitted to say
that in all cases of this character it is generally pos-
sible to demonstrate, by reference to collateral facts
and attendant and surrounding circumstances, when
thoroughly investigated, whether the accused has been
guilty of fraud as charged or not, and I regret that
so many clues, leading to such disclosures and light
as such circumstances and collateral facts might
afford, have been entirely neglected.

I have already pointed out one of these in relation
to the charge of appellant's hope of participation in
the fruits of such frauds as committed and there are
many of minor import in the path of such an inquiry.

The facts that no steps were taken to adduce ex-
pert evidence in relation to the disputed signatures
though they were denied in the examinations for dis-
covery, and thus respondent warned in time, suggests
a grave suspicion that those then concerned for re-
spondent certainly did not think it worth while as
likely to maintain respondent's contention.

It may be answered respondent had a right to rely
on the rule of law entitling judges at trial to compare
the writing of the genuine with the disputed. Experi-
ence teaches that such a proceeding is most hazardous.
Even when the most scientific means have been ap-
plied by expansion of the letters and measurement of
the angles and all linplied therein mistakes are not
unknown. When the facts of the case tend to render
it extremely probable that the writing denied is
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genuine, and the denial is rather a mere obstruction in 14

way of completing proof, it is convenient and bene- MORGAN
V.

ficial that a judge may dispose of such a contest by DOINION

relying upon the rule. But to invoke and rely upon PERMANENTng uon te rue. Bt toLOAN CO.
the rule alone against the sworn testimony of those .

accused, seems to me, I most respectfully submit a -

deidal of justice and what is not generally expected of
a learned trial judge, and especially so, when the

party, asking the court thus to act upon its own expert
knowledge, has not exhausted many other most obvi-
ous means of testing the veracity of those who have
pledged their oath in denial.

I think the frank manner in which counsel for the
Morgans invited every probing of matters bearing
upon the conduct of his clients, whether technically
admissible or not, might have been relied upon to have
facilitated the investigation of the 'bank accounts of
Morgan, even without forcing the bank to exhibit its
books at the trial.

The facts that no one ever asked him to vote or pay
taxes in respect of the property ought alone to have
stood as a barrier in plaintiff's way of claiming any
benefit therefrom in absence of more investigation
than mere books in a municipal office.

The appeal ought to be allowed with costs here
and in the court below, the cross-appeal of respond-
ent dismissed with costs and the judgment of the
learned trial judge restored.

DUFF J.-I think the respondent company fails on
both the appeal and cross-appeal. First, as to the
cross-appeal. The learned trial judge finds that Mrs.
Morgan never knew that the property comprised in

37
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1914 the instrument signed by her had been conveyed to her
MORGAN by Leighton and never knew until the action was

DOmoNION brought that she had signed a mortgage or applied
LO" for a loan; that she had never intended to enter into
LOAN CO.

D such a transaction, but had supposed that she was
Duff J.

merely signing documents incidental first, to an appli-
cation for, and afterwards, to a sale of shares.

Although the facts in the aspect they assumed
under Mr. Ritchie's advocacy seemed, at first sight, to
point to another conclusion, I think no good reason
has been advanced for reversing this finding of the
trial judge concurred in by the Court of Appeal.

The appellant's contention must rest upon the pro-
position that Mrs. Morgan had agreed to permit her-
self to be used as the recipient -of the title to the pro-
perty and as mortgagor for the purpose of obtaining
a loan for the benefit of Leighton or that she knew she
was engaging in a transaction of some such character.
The fact that she actually paid for the shares points
the other way; but the controversy in this aspect of
it, is essentially a dispute about Mrs. Morgan's credi-
bility and upon that question this is pre-eminently a
case in which a Court of Appeal ought to be guided
by the conclusion of a competent and painstaking
trial judge who has heard the witnesses.

The finding is clearly sufficient to support a plea of
non est factun. As to estoppel, I think there is no
evidence of negligence. Mrs. Morgan supposed she
was signing an application for shares presented by a
person who was clearly the company's agent to take
such applications. She did so in the presence of a
reputable solicitor. She was acting under the direc-
dion of her husband, who, she supposed, understood
the nature of the transaction.
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In these circumstances, I do not think she owed - 1.14

any duty to the respondent company which she can MORGAN

be fairly charged with having neglected. The fons et DOMINIo
origo mali was the dishonesty of the company's agent. PERMANENT

LOAN CO.

I think she was under no duty to them to take steps to
protect them against his possible frauds.

As to the appeal, there are some things in the evi-
dence, no doubt, calculated to excite one's suspicion as
to Morgan's complicity in or knowledge of Leighton's
real design; still in the last analysis the question
whether he was or was not implicated in Leighton's
fraud must be decided as a question of credibility.
All the facts were before the trial judge and I see no
reason to suppose that any of the considerations which
led the majority of the Court of Appeal to reverse him
were overlooked by him. I am unable to find in the
specimen of the handwriting produced evidence of
sufficient weight to justify the reversal of his finding.

I think the cross-appeal should be dismissed with
costs, the appeal allowed with costs here and in the
Court of Appeal and on this branch of the case the
judgment of the trial judge restored.

ANGLIN J.-I concur in the judgment of Mr. Jus-

tice Duff.

Appeal allowed with costs; cross-
appeal dismissed with costs.

Solicitors for the appellant: Livingston, Garrett, King
& O'Dell.

Solicitors for the respondents: Cowan, Ritchie &
Grant.

37/2
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1914 ALEXANDER ROWLAND (PLAIN-

*Oct. 29. TIFF).............................. APPELLANT;

1915 AND

*Feb. 2. THE CITY OF EDMONTON AND

FENDANTS)............. RESPONDENTS.OTHERS (DEFEDNS

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Highway-Old trails of Rupert's Land-Survey-Width of highway
-Construction of statute-60 & 61 V. c. 28, s. 19-"North-West
Territories Act." s. 108-Transfer of highway-Plans-Regis-
tration-Dedicatio n-Estoppel-Expenditure of public funds.

The plaintiff's lands, held under Crown grant of 1887, were bounded

on the south bY the Tricidle In" ef PRt Creek (now in the
City of Edmonton) and were traversed by one of the "old
trails" of Rupert's Land, known as the "Edmonton and Fort
Saskatchewan Trail." Upon instructions, under section 108
of the "North-West Territories Act," as enacted by 60 & 61 Vict.
ch. 28, see. 19, that portion of the trail was surveyed and laid
out on the ground by a Dominion land surveyor shewing its
southern boundary approximately as Rat Creek and thus giving
it a width upon the plaintiff's lands in excess of the sixty-six feet
limited by this section. The plan of this survey was not shewn
to have been approved by the Surveyor-General nor was it filed
in the land titles office as required by the statutes in force at the
time.

Held, reversing the judgment appealed from (28 West L.R. 920),
that the statute gave the surveyor no power to increase the width
of the highway authorized to be laid out by him; that the ap-
proval of the Surveyor-General and the filing of the plan in the
land titles office were necessary conditions to the transfer of the
trail as a public highway and, consequently, the land comprised
in the augmentation of the highway remained vested in. the
plaintiff.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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Plaintiff sold part of his lands, described as bounded by the northerly 1914

limit of the surveyed trail, and, subsequently, the purchasers,
ROWLAND

and persons holding lands south of Rat Creek, filed plans of

.ubdivision shewing the surveyed trail as of the full width given CITY OF

by the surveyor. The city also claimed to have expended moneys EDMONTON.

in improving the roadway at the locality in question.

Held, that the registration of the plans of subdivision, made with-

out privity on the part of the plaintiff, was not binding upon

him, and that there was not such evidence of expenditure of

public moneys or of conduct by the plaintiff-by recognizing

the plans as filed - as could preclude him from claiming the

lands encroached upon or compensation therefor.

APPEAL from the judgment of the Appellate Divi-

sion of the Supreme Court of Alberta (1), reversing

the judgment of Harvey (.J., at the trial, and dismiss-

ing the plaintiff's action with costs.

In the circumstances stated in the head-note, the

plaintiff brought the action for an injunction re-

straining the City of Edmonton from trespassing or

interfering with that portion of the lands comprised

in the angmeintation of the trail iii question, as laid

out by the sirveyor, south.of a line parallel to and

sixty-six feet distant from the northern limit thereof,

and order vesting such portion in him as the legal

owner thereof, an order rectifying the plan of survey,

damages and such other and further relief as the

nature of the case might require. The other defend-

ants were added for the purpose of enabling them to be

heard so far as their rights imight be affected.

The plaintiff's action was maintained by His Lord-

ship Chief Justice Harvey, at the trial, and his deci-

sion was reversed by the judgment now appealed from.

(1) 28 West LI. 920.
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1915 Ewart K.C. and G. B. O'Connor for the appellant.
ROWLAND

V. Bown K.. and 0. M. Biggar K.C. for the re-
CITY OF spondents.

EDMONTON.

The Chief THE CHIEF JUSTICE.-I can find no evidence of
Justice.

- dedication by the plaintiff, appellant, and there cer-
tainly is no justification for reversing the trial judge
on this finding of fact. As was said by Fournier
J., speaking for this court, in Chamberland v. Fortier
(1), at page 380:-

Les formalitas prescrites par nos status pour Fouverture des
chemins et Pexpropriation des particuliers pour la construction des
chemins, doivent 6tre rigoureusement observ4es, sous peine de nullit6,
comme L'ont d~cid6 nos cours.

As pointed out by Mr. Justice Idington, the re-
quirements of the local statute were not complied
with and the mere grant or spending of a sum of
money by the Government and the municipality on
the plaintiff's land to build a highway does not create
a presumption juris et de jure in favour of dedication
even if acquiesced in by the owner. The mere user by
the public does not create a presumption of grant or
dedication. In order to constitute a valid dedication
to the public of a highway by the owner of the soil
it is clearly settled that there must be an intention to
dedicate, there must be an animus dedicandi of which
the user by the public is evidence, and no more. Mann
v. Brodie(2), at page 386. See also Folkestone Cor-
poration v. Brockman(3).

The appeal should, therefore, be allowed with costs
here and in the courts below and the judgment of the
trial judge restored.

(1) 23 ( S.C.R. 37 1. (2) 10 App. Cas. 37.
(3) [19141 A.C. 338.
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IDINGTON J.-The appellant seeks to enjoin re- 1913

spondent from trespassing on certain lands which ROWLAND

were granted by the Crown to him in 1887, when part CTY oF

of the North-West Territories, but which are now in EDuIoNTOX.

Alberta. By virtue thereof he became registered Idington J.

owner on the 15th of June of said year. Over part of
these lands there was a trail known as the "Edmonton
and Fort Saskatchewan Trail." Prior to said grant
there had been enacted the "North-West Territories
Act." It had then become chapter 50 of the Revised
Statutes of Canada, 1886. By section 108 thereof the
Governor-in-Council, upon notice from the Lieutenant-
Governor that it was considered desirable that any
particular thoroughfare or public travelled road or
trail, in the territories, which existed as such prior to
any regular surveys should be continued as such,
might direct such to be surveyed by a Dominion land
surveyor and thereafter might transfer the control of
each thoroughfare, public travelled road or trail, ac-
cording to.the plan and description thereof, to the
Lieutenant-Governor in Council for the public uses
of the territories.

The grant of said lands to appellant probably was
subject to the exercise of said power.

Said section 108, however, was repealed by 60 & 61
Vict. ch. 28, sec. 19, which was substituted therefor.

This later enactment was much longer and more
specific in regard to what might be done under it, and
provided a number of steps to be taken in respect to
the results of such a survey before its becoming effec-
tive. Amongst other things to be done with the return
of such a survey was the filing of it in the land titles
office for the district. It seems clear that it was not
until that and other things were done that the road or
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1915 trail so surveyed could be transferred to the Lieuten-
ROWLAND ant-Governor for the use of the territories, and even

CITY OF then it was subject to any right which might have been
EDMONTON. acquired under letters patent issued previously to
fdington J. such transfer.

Sub-section 2, of said section 19, is as follows:-

2. The width of such road or trail shall be one chain or sixty-six
feet; and in making the survey, the surveyor shall make such changes
in the location of the road or trail as he finds necessary for improv-
ing it, without, however, altering its main direction.

It is exceedingly doubtful in face of the certificate
of title, which in absence of the letters patent is our
only guide to contents thereof, if there ever could have
been a survey made under this section interfering with
the apparently absolute grant to the appellant. But
it is shewn that in fact a Dominion land surveyor, in
1901, did make a survey of this trail, but how lie came
to do it or by what authority he presumed to do it
is not explained. He was called as a witness and tells,
amongst other things, that when done the plan thereof
was sent to Regina.

The said section 19 required any such return when
approved by the Surveyor-General to be filed in the
Department of the Interior. Nothing of that kind
seems to have been done or attempted. It never was
filed in the district registry office and it seems quite
clear that it was null as regards any legal effect herein
or elsewhere as governing the right of any one.

It is simply because it seems to have been one of
the many curious things put forward in answer to
appellant's claim herein, as helping to establish an
alleged dedication by him or something that might
estop him from claiming the part of his land so
granted, now in question, that I notice this proceed-
ing alleged to have been taken under said statute.
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le sold ten acres of his lands to a Mrs. Sinclair 1915
and in his deed thereof, as appears by the certificate ROWLAND

of title to her in 1902, described same as bounded in CIT OV

part by the northern boundary of a surveyed road EDMONTON.

along the north side of Rat Creek. A plan of this part Idington J

was drawn by sane surveyor and is said to have been
annexed to the deed.

It appears that in the plan of survey of the said
trail the said surveyor had taken it upon him to make
the proposed road allowance nearly two chains wide
at this part instead of only one chain as the statute
required, and this illegal and improper dealing with
another man's property, without calling his attention
to it or asking his consent, it is claimed so appears on
the plan as to constitute an act of dedication by him.

The deed was sent to him at Battleford, where he
lived, for execution and then executed and returned.
The marking of road allowance or boulevard thereon
can be under such circumstances no evidence of dedi-
cation of this part of the land in question or founda-
tion for any estoppel.

Then in 1903 the appellant agreed to sell to Mc-
Dougall & Secord the remainder of said lands at so
much an acre and, in course of that transaction, came
to discover, by reason of the amount of acreage, that
would have to be paid for by the purchasers that he
was short of the price he expected. That led to cor-
respondence with the Department of the Interior de-
manding compensation, answered by referring him to
provincial authorities, who failed to recognize that
way of looking at matters. He was forced, by these
circumstances, to conclude his bargain by deducting
from the price the acreage cut off by this illegal sur-
vey. And in his deed, as I infer from the certificate of
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1915 title issued to McDougall & Secord, the land sold them
ROWLAND was described by describing his original grant of lands

V.
CITY OF and excepting therefrom that ten acres sold to Mrs.

EDMONTON. Sinclair

Idington J. and also saving and excepting thereout a surveyed road crossing
the said land hereby described.

It is again said this was a dedication, I fail to find
anything therein of dedication. Some people might
be tempted to call it something else if anything but
blundering of some one.

The appellant lived at Battleford still and so ex-
ecuted the deed there, but never abandoned in any way
his right to the property.

No one acting on behalf of the respondent ever
had occasion to consider these deeds or registrations
or is able to say he acted upon them, and thus as an
estoppel enuring to respondent it is out of the ques-
tion for it to claim thereby.

The legal presumption that every one is supposed
to know the law might well, coupled with the fact of a
trail having existed there, be supposed to have pro-
bably induced appellant to be reconciled to losing
sixty-six feet in width for a road such as the statute
above quoted seemed to make a possible provision for.

Even if in strict law it could not have been at one
time forced from him, there were other considerations
such as his sale to these people, needing a road, which
may well be looked at as tending to constitute a dedi-
cation or laying a foundation for inferring that much.

But beyond that I fail to see how it is possible to
find in this appellant's conduct anything which could
be fairly -construed into an actual dedication by him
of anything more than the common width of road al-
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lowance so generally and extensively in use in the 1915

west. ROWLAqD

The defendant's streets did not then extend out Car or
there, and no inference can be drawn in law from what EDMONTON.

has transpired since in way of offer to dedicate or Idington J.

accept such dedication beyond the said sixty-six feet
in width.

Defendant has since, on the north part of this land,
but in no way extending further south from the said
northerly limit of the surveyed land than sixty-six
feet, expended some money thereon to render it a
highway.

It has been travelled upon that much but the re-
mainder now claimed herein is a founderous piece of
land unfit for use as a road.

The expenditure of public money may, under the
statute, constitute so much of the land as so improved
thereby, a public highway, but not beyond.

The appeal should be allowed with costs here and
in the courts below and the judgment of the learned
trial judge be restored.

DUFF J.-I concur in the result.

ANGLIN J.-The plaintiff, whose title unde-' a
Crown grant of 1887 to the land in question, lying
along the north side of Rat Creek and extending to the
middle of the bed of the stream, is admitted, unless
that land has subsequently become part of a public
highway, charges trespass by the defendants the Cor-
poration of the City of Edmonton. The other defend-
ants are owners of lots lying to the south of Rat Creek.
The defendants all assert that the land in dispute be-
came part of a public highway by virtue of a survey
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1915 made, in 1900, by one Driscoll under section 108 of the
ROWLAND "North-West Territories Act," as enacted by 60 & 61
CITY o Vict. ch. 28, sec. 19; that by two conveyances made by

EDMONTON. him the plaintiff dedicated this land as a highway;
Angiin .T. that as a result of these conveyances and certain regis-

tered plans which shew the land in question as part of
a highway he is precluded from asserting title there-
to: and that by the expenditure of public moneys
thereon by the defendant municipal corporation its
character as part of a highway has been confirmed.

In making his survey Driscoll ignored the provi-
sion of section 108 limiting the width of the highway,
thereby authorized to be laid out, to 66 feet. He laid
out a road at some points three chains wide. I cannot
accept the view that he had some discretion as to the
width to be given to the highway. So far as I can find
there is no evidence that Driscoll's plan ever received
the approval of the Surveyor-General, although Mr.
Justice Beck states that it was "approved 'by the de-
partment at Ottawa on the 11th October, 1904." The
learned appellate judge apparently based this state-
ment on some initials and figures - "P.W.C.; 11, 10,
'04" - which appear on one corner of Driscoll's plan
produced from the department; at least I have found
nothing else in the record to sustain it. There is no
evidence to shew what these letters and figures signify
- certainly nothing to warrant the conclusion that
they indicate approval by the Surveyor-General. Nor
was a copy of Driscoll's plan ever filed in the land
titles office of the district as the statute prescribes. It
is only upon these things being done that section 108
authorizes the transfer of the road or trail so surveyed
"by the Governor in Council for the use of the Terri-
tories." This transfer, it is asserted, and not denied,
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was not made. The old "Fort Trail" had been trans- 1915

ferred to the territories by order-in-council of the ROWLAND
V.16th May, 1895. But it did not include the land now CITY oF

in question. EDMONTON.

The evidence shews that the northern boundary of Anglin J.

the projected highway as laid out by Driscoll across
the plaintiff's land followed approximately the north-
ern boundary of the old "Fort Trail" and, notwith-
standing the omissions above stated, the plaintiff re-
cognizes the public right to a highway, across what
was formerly his land, of the statutory width, having
as its northern boundary the northern boundary of the
projected highway as laid out by Driscoll. It is the
land to the south of this highway 66 feet wide, and
between it and Rat Creek, that he claims.

The judgment of the learned Chief Justice of Al-
berta, who tried the action, upholding the plaintiff's
title to the land in question, accordingly limited his
recovery, as appears in the following paragraphs:-

This court doth order and adjudge and declare that the plaintiff
is entitled to the lands described in the pleadings, that is to say: All
that part of the Edmonton and Fort Saskatchewan trail as shewn
upon a map or plan of the said trail prepared by Alfred Driscoll,
D.L.S., and of record in the Department of Public Works in the Pro-
vince of Alberta, in the westerly 25 chains of section nine (9), in
Township fifty-three (53), range twenty-four (24), vest of the fourth
meridian, in the Province of Alberta, lying to the south of an imagin-
ary line parallel to and 66 feet south of the northern limit of the said
trail.

3. And this court doth further order that the said plan of the
said trail be rectified by substituting for the southern boundary of
the said trail in the said section nine (9) as shewn on the said plan,
a line drawn parallel to and 66 feet south of the northern boundary
of the said trail as shewn on the said plan.

In order to deprive the plaintiff of the land lying
between the highway thus defined and Rat Creek,
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1915 which was admittedly included in his grant from the
ROWLAND Crown, much clearer authority than is afforded by the
CITY o statutory provision invoked would be required and a

EDMONTON. much more precise compliance with its provisions than
A.nglin J. has been shewn would have to be established.

None of the persons entitled under the plaintiff's
grants to Sinclair and McDougall & Secord are parties
to this action. Whatever right by way of estoppel or
otherwise they may have (if any) cannot be asserted
by the present defendants.

The plaintiff appears to have made some demand
early in 1904 for compensation in respect of the ap-
propriation of three acres of his land; 'but his claim
was rejected and there is nothing to shew that he ever
intended to dedicate the strip now in question gratis
to the public. On the contrary, on the 21st June, 1904,
he wrote to the department to know if it intended to
cancel the survey of the "Fort Trail," and in reply he
received a letter, dated 2nd July, 1904, stating that
this trail had been transferred to the territories -by
order-in-council of the 16th May, 1895. Of course
that transfer did not cover the land now in dispute.

The registration of plans to which he was not a
party shewing lands of other persons lying to the
south of Rat Creek as bounded by a highway lying to
the north of the creek and extending to its centre line
did not bind the plaintiff. There is nothing to shew
that Driscoll's highway -or esplanade extended south
of the north bank of the creek. It, therefore, does not
appear that any of the defendants or any other person
who has bought lands upon the plans referred to has
a frontage upon, or a direct right of access to, the
highway in question. Nor does the evidence at all
satisfactorily establish that any purchaser of such
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lands bought in the belief that he had a frontage on 1915

that highway. ROWLAND

The plans filed by Mrs. Sinclair and McDougall & CrrY OF
EDMoNToN.Secord subdividing parts of the lands purchased by

them from Rowland, shew the esplanade as laid out Anglin J.

by Driscoll. But, I am, with respect, unable to accept
the reasons advanced by Mr. Justice Beck as warrant-
ing the view that the plaintiff was bound by the regis-
tration of these plans in respect of land owned by him
and improperly included in them, although they were
not signed by him as an owner as is required by sub-
section 1 of section 124 of the Alberta "Land Titles
Act" (chapter 24 of 1906). Although the certificates
of title of Sinclair and McDougall & Secord, which
have been produced, shew sales to have been made by
them of parts of the lands purchased from Rowland,
they do not establish sales or mortgages according to
the registered plans of subdivision relied upon, if, in-
deed, that would suffice, under sub-section 2 of section
124 of the "Land Titles Act," to make the plans bind-
ing on the plaintiff without his signature in respect of
land belonging to him and improperly included in
them. In view of the requirements of sub-section 1
of section 124, I think it would not.

Expenditure of public moneys on the land in ques-
tion is not established. The evidence is quite too
vague and indefinite (Township of St. Vincent v.
Greenfield(1)), except as to a sewer; and, for aught
that appears to the contrary, no part of the sewer is
north of the middle line of the bed of Rat Creek. The
admission relied upon by the defendants rather indi-

(1) 12 O.R. 297, at pp. 306-7; 15 Ont. App. R. 567.
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cates that it lies wholly under the south half of the bed
ROWLAND of the creek and land adjoining to the south.

CITY OF For these reasons and those assigned by Mr. Jus-
EDMTON. tice Stuart in his dissenting opinion I think the con-
Anglin J. clusion reached by the learned trial judge was right

and that his judgment should be restored. The plain-
tiff should have his costs in this court and in the Ap-
pellate Division of the Supreme Court of Alberta.

BRODEUR J.-A land surveyor, who was supposed
to be acting under the provisions of the law, surveyed
a trail and, at the place in question, the roadway so
surveyed exceeded the 66 feet provided by the law.

The owner of the property subsequently sold his pro-
perty to different persons and never claimed then any
right in the part of the roadway which exceeded the

66 feet.

This roadway is now one of the streets of the City

of Edmonton and has necessarily acquired a great

value. The plaintiff, appellant, claims the owner-

ship of the piece of land which is left, those 66 feet

being deducted.

. The evidence is not very satisfactory as to whether

this piece of land had been dedicated for the roadway

or not. It is true that the land surveyor had men-

tioned it on his plan and that in selling his property
the appellant had referred to that plan. But it can-

not be said and maintained that this man formally

dedicated this piece of property and nobody can be de-

prived of his rights without his consent, or without the

provisions of the law.

There is no consent proved and the law cannot be
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construed as depriving him of his right in connection H11

therewith. ROWLAND
v.

For these reasons, I would allow this appeal with ciTY OF

costs. EDMONTON.

Brodeur J.

Appeal allowed with costs.

Solicitors for the appellant: Griesbach, O'Connor &
Co.

Solicitor for respondent, the City of Edmonton:
John C. Bown.

Solicitors for respondent, W. D. McPhail: Macdonald
& Grant.

Solicitors for the other respondents: Parlec, Freeman
& Abbott.
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1914 THE BONANZA CREEK GOLD MIN-
*Dec. 3, 4. ING COMPANY (SUPPLIANT).. .. PPELLANTS;

1915 AND

*Feb. 2. HIS MAJESTY THE KING (RE-
SPONDENT) ........................... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Constitutional law-Provincial mining company-Power to do mining
outside of province-Incorporation "with provincial objects"-
Territorial limitation-Comity.

A mining company incorporated under the law of the Province of
Ontario has no power or capacity to carry on its business in the
Yukon Territory and an assignment to it of mining leases and
agreements for leases is void. Idington and Anglin JJ. contra.

Held, per Fitzpatrick C.J. and Davies J., that "the incorporation of
companies with provincial objects" as to which the provinces are
given exclusive jurisdiction ("B.N.A. Act," 1867, sec. 92, sub-see.
11), authorizes the incorporation of companies whose operations
are confined, territorially, to the limits of the incorporating
province.

Per Idington and Anglin JJ.-Such company has capacity to avail
itself of the sanction of any competent authority outside Ontario
to operate within its jurisdiction.

Per Duff J.-The term "provincial objects" in said sub-section means
provincial with respect to the incorporating province, and the
business of mining in the Yukon is not an object "provincial"
with respect to Ontario. The question whether capacity to enter
into a given transaction is compatible with the limitation that
the objects shall be "provincial objects" is one to be determined
on the particular facts.

Also, per Duff J.-On the true construction of the Ontario "Com-
panies Act," the appellant company only acquired capacity to
carry on its business as an Ontario business; and there was no
legislation by the Dominion or the Yukon professing to enlarge
that capacity.

Held, per Fitzpatrick C.J. (Duff and Anglin JJ. contra), that to
enable a joint stock company to obtain a free miner's certificate

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,
Duff and Anglin JJ.



VOL. L.] SUPREME COURT OF CANADA.

under the regulations in force in the Yukon Territory it must be 1914
authorized by an Act of the Parliament of Canada, and at pre-
sent only a British or foreign company could be so authorized BONE A
(61 Viet. ch. 49, sec. 1 (D.) 'MINING CO.

V.

APPEAL from the judgment of the Exchequer Court THE KINo.

of Canada dismissing the appellants' petition of right.

The suppliant is a joint stock company, incorpor-
ated by the Province of Ontario, under the provincial
"Companies Act." Its charter professes to authorize

it to carry on the business of mining.
Being so incorporated, it purported to obtain tran-

fers of two certain hydraulic mining locations in the
Yukon Territory, theretofore issued by the Dominion
Government to certain individuals, and to enter into
certain agreements in respect thereof with the Domin-
ion Government which are set out in the case, and to
obtain certain certificates which are referred to in and
form part of the evidence taken in the case.

Disputes having arisen between the suppliant and
the government regarding the alleged rights of the
suppliant in respect of the hydraulic leases above re-

ferred to and under the agreements also referred to,
the suppliant filed its petition of right in January,
1908, claiming damages against the Crown.

In January, 1909, His Majesty filed an answer to

the said petition, raising two grounds of defence-

(a) Want of corporate capacity on the part of the

suppliant company to carry on its business in the

Yukon Territory, or to enter into agreements with

the government in respect thereof, or to acquire or

maintain any rights thereunder, or to receive any cer-

tificates or licenses purporting to entitle the suppliant
to carry on its business of mining in the Yukon Terri-
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1914 tory, or to acquire any rights under such certificates
BONANZA or licenses;

CREEK GoLD
MIREco. (b) Want of authority on the part of either the

T . Yukon or the Dominion executive to issue any suchTE KING.
- certificates or licenses to the petitioner, or to confer

any such rights upon the petitioner, as the petition of
right claims.

These particular grounds of defence were, in due
course, directed to be determined in advance of any
general trial of the petition, and without prejudice to
the other matters which the record presented.

Mr. Justice Cassels, who tried these preliminary
questions of law upon such evidence as the parties saw
fit to present upon the particular points raised by the
preliminary questions, determined them adversely to
the suppliant, who appealed from this determination
of the preliminary questions.

Hellmuth .K.C. and Moss K.O. for the appellants.

Shepley K.O. and Newcombe .K.C. (Mason with
them) for the respondent.

THE CHIEF JUSTICE.-This is an appeal from a
judgment of the Exchequer -Court on a petition of
right launched , to recover damages in respect of
breaches of agreements and leases alleged to have
been vested in the appellant by assignments in the cir-
cumstances set forth in great detail in the petition.

The claim was disposed of in the court below on the
short ground that the appellant was without capacity
to accept the assignients of the leases and collateral
agreements or to carry on mining operations in the
Yukon Territory or to recover damages for the breach
of the said agreements.
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The appellant is a joint stock company incorpor- 1915

ated by the Province of Ontario under the provincial BONANZA
CREEK GOLD"Companies Act." The charter professes to authorize MINING CO.

it to carry on the business of mining. T.. KI-G.
Being so incorporated it purported to obtain trans- -

The Chieffers of two certain hydraulic locations in the Yukon Justice.

Territory, theretofore issued by the Dominion Govern-
ment to one Doyle and one Matson, and to enter into
certain agreements in respect thereof with the Domin-
ion Government, and to obtain certain certificates
which are referred to in the documents introduced and
the admissions. made with a view to the final determin-
ation of the questions which arise upon the two
grounds of defence hereinafter referred to.

The petition of right was granted to settle certain
disputes which arose between the appellant and the
Government in respect of these leases and agreements.
In answer to the petition two grounds of defence were
raised which I think are fairly set out in the respond-
ent's factum as follows:-

(a) Want of corporate capacity on the part of the
suppliant company to carry on its business in the
Yukon Territory, and, in consequence thereof, incapa-
city to acquire the hydraulic leases already referred
to, or any rights thereunder, or to enter into the agree-
ments with the Government in respect thereof also
already referred to, or to acquire or maintain any
rights thereunder, or to receive any certificates or
licenses purporting to entitle the suppliant to carry
on its business of mining in the Yukon Territory, or
to acquire any rights under such certificates or
licenses;

(b) Want of authority on the part of either the
Yukon or the Dominion executive to issue any such
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1915 certificates or licenses to the petitioner, or to confer
BONANZA any such rights upon the petitioner, as the petition of

CREEK GOLD
MINING Co. right claims.

This defence raises squarely in the first paragraph
THiE KING.

hhe the important question, so frequently considered here
The Chief
Justice. and, in my opinion, now finally disposed of by the

Judicial Committee, of the power or capacity of a com-
pany incorporated by a local legislature to carry on
its operations in a territorial area over which the in-
corporating legislature has no jurisdiction. I adhere
to what was said by me on this point in The Companies
Reference(1) :-

The Parliament of Canada can alone constitute a corporation with
capacity to carry on its business in more than one province. Com-
panies incorporated by local legislatures are limited in their opera-

tions to the territorial area over which the incorporating legislature
has jursdiction. Comity cannot enlarge the capacity of a company
where that capacity is deficient by reason of the limitations of its

charter or of the constituting power. Comity, whatever may be the

legal meaning of the word in international relations, cannot operate

between the provinces so as to affect the distribution of legislative
power between the Dominion and the provinces under the "British

North America Act."
This does not imply that a provincial company may not, in the

transaction of its business, contract with parties or corporations

residing outside of the province in matters which are ancillary to

the exercise of its substantive powers. I use the terms "substantive"

and "ancillary" as descriptive of the two classes of powers inherent

in the company, as these are used in the judgment of the Judicial

Committee in City of Toronto v. Canadian Pacific Railway Co.(2).

It is not, of course, suggested that a provincial

legislature may not incorporate a company for one of

the objects enumerated in section 92 of the "British

North America Act," which upon its incorporation

enters into existence as an entity clothed with corpor-

ate powers; but the question raised and which must

(1) 48 Can. S.C.R. 331, at p. 339. (2) [1908] A.C. 54.
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be decided in this appeal is: Can such a company exer- 1915

cise its functions or pursue the activities of its par- BONANZA
CREEK GOLD

ticular organization beyond the jurisdictional limits MINING CO.

of the constituting power ? In other words, can a THE ING.
properly constituted provincial company exercise its TheCief

powers (purposes or objects) locally outside of the Justice.
province of incorporation. It may be that a provin-
cial company can with the consent of another province
exercise its civil capacities within the area of that pro-
vince, but I am still of opinion that a provincial com-
pany cannot either with or without that consent ful-
fil the purpose for which it was organized, that is, dis-
charge what may be described as its functional capa-
cities, in this case mine for gold, outside the limits of
the constituting province. To admit juristic persons
to the enjoyment of civil rights is not the same thing
as to admit them to exercise their functions or to pur-
sue the activities of their particular organization or in
other words to transplant their institution to a foreign
jurisdiction (Lain6, des Personnes Morales en Droit
International Priv6, 282).

The Ontario "Joint Stock Companies Act" under
which the petitioner obtained its charter, enables a
provincial charter to be granted

for any of the purposes or objects to which the legislative authority
of the Legislature of Ontario extends.

The legislative authority of Ontario has never been
deemed to extend to mining upon lands geographically
or jurisdictionally situated beyond the province, and
a provincial charter, issued to a company for the pur-
pose of mining, must find "the object or purpose" for
which it was created within and only within the
field to which the legislature itself has deemed its
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1915 authority to extend. There is not, it is quite true, a
BONANZA geographical limitation in the appellant's charter as

CREEK GOLD
MINING Co. to the territory in which it may carry on its opera-

THE ING. tiOns, but the limitations of the constituting power

TheChief must be read into the charter which must be construed
Justice. as if it read: "the subscribers to the memorandum of

agreement are created a corporation for the purposes
and objects described in the letters patent in so far
as these purposes and objects are geographically and
jurisdictionally situate within the province."

As the Lord Chancellor said in John Deere Plow
Co. v. Wharton(1), at page 339,
the incorporation of companies with provincial objects cannot extend
to a company the objects of which are not provincial.

The business of mining in the Yukon Territory is not
a provincial object with respect to Ontario. The
Yukon Territory is not a province and is exclusively
with respect to its public lands under legislative juris-
diction of the Dominibn.

If this limitation is inherent in its constitution
how could the appellant company acquire by transfer
or otherwise hydraulic mining locations in the Yukon
Territory or enter into agreements for the purpose of
operating those mines with the Dominion Government.

I agree with counsel for the Crown on the second
branch of his defence for the reasons given in his
factum.

Assuming that the company had the power to en-
gage in mining operations in the Yukon Territory it
did not comply with the statutory conditions subject
to which it was entitled to carry on its operations. No
joint stock company is recognized under the statute

(1) [1915] A.C. 330.
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and the regulations as having any right or interest 1915

in any placer claim, mining lease or minerals in any BONANZA
CREEK GOLDground comprised therein unless it has a free miner's MINING CO.

certificate unexpired. No joint stock company can THE.
TiEKiNG.

obtain a free miner's certificate unless it is incorpor- TheCief

ated for mining purposes under a Canadian charter or Justice.
licensed by the Government of Canada, and I interpret
the statute 61 Vict. ch. 49, sec. 1, to mean that a British
company and a foreign company are the only sort of
joint stock companies that could be licensed there.

The same argument applies to the license given by
the Deputy Minister of the Interior. He was without
authority to grant any such license. To be effective
such a license could only be issued by the Government
through the Secretary of State and it is admitted that
no such license was ever taken.

In effect I hold that the company was not com-
petent to take the assignment from Matson and Doyle
upon which it bases its claim, or enter into the alleged
agreement with the Dominion Government with re-

spect thereto, and also that the company could acquire
no right or interest in or to a mining claim in the
Yukon because it was excluded by the statute from
obtaining a free miner's certificate.

The appeal should be dismissed with costs.

DAVIES J.-This action raises in a concrete form
one of the questions referred to this court by His
Royal Highness the Governor General in Council as
to the limitations, if any, which the "British North
America Act" imposes upon the legislatures of the

provinces in giving them exclusive power to legislate
in section 92, sub-section 11, respecting

the incorporation of companies with provincial objects.
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1915 In answering the questions submitted to us on that
BONANZA reference I gave at length my reasons for holding that

CREEK GOLD
MINING CO. the power conferred was a limited one and that its

V. limitation was territorial.
THE KING.

Davis J. I have seen no reason to change the opinions I
there expressed. The company appellant in this case
was incorporated in the Province of Ontario as a min-
ing company. In my opinion it has neither the power
nor the capacity to carry on mining -operations in the
Yukon Territory or district, that being a part of
Canada thousands of miles distant from Ontario. It
would seem quite unnecessary for me to repeat the
reasons given by me in the reference above referred to.

I would, therefore, dismiss the appeal with costs.

IDINGTON J.-The questions raised herein relate to
the limits of the capacity of a company incorporated
by provincial authority acting within the powers con-
ferred in section 92, sub-section 11, of the "British
North America Act," to acquire property outside the
province, or to contract for anything to be done for
its benefit or omitted by it or any one else to be done
for its use or benefit outside the province.

It has been heretofore usually assumed that men
incorporated for any object might in their corporate
capacity, acting within the scope of such object, do
anything relative thereto for the purpose of serving
such object, wherever the law of the country where
done did not prohibit the doing thereof. This has been
recently denied so far as provincial corporate crea-
tions are concerned. That denial is founded upon the
discovery (long hidden from the ken of man) of mani-
fold possible limitations inherent in said sub-section.
It has assumed many shapes.
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That involved in the absolute denial of capacity for 1915

either contracting beyond, or contracting for any- BONANZA
CIREEK GOLDthing to be done or to be got beyond the territorial MINING CO.

limits, is easily understood whatever may be thought THE.
TH:KiNG.

of its legal validity. Idon J
But this denial of ordinary capacity which has

assumed such various and varying shades of meaning
that it is impossible to accurately define any line by
which to bound the permitted operations of a limited
sort beyond the territorial limits, is not quite so com-

prehensible.
The facts involved herein are so complicated that

they may give rise to the application of any one of
these propositions comprehended in such denial of
capacity, or specific shade thereof, that I think better
they should be set out with some detail.

The appellant was incorporated in 1904 by letters
patent issued under and by virtue of the Ontario
"Companies Act" (a) to carry on as principal, agent,
contractor, trustee, etc., etc., the business of mining
and exploration in all their branches, and (b) to
apply for, purchase, lease, or otherwise acquire,
patents, patent rights, trade marks, improvements,
inventions and processes, etc.; and apparently inci-
dental to these main purposes, by the means specified
in ten succeeding clauses to do a great many things
needless to state in detail here.

All we are concerned with is that what was speci-
fied either in said clauses (a) and (b) or in the other
subsidiary clauses, or both combined, contemplated
the exercise, without saying where, of contracting
powers and the acquisition of such kind of rights and
properties as involved in the issues raised herein. The
place where operations of any kind were to be carried
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1915 on is not stated further than that the head office of the
BONANZA company is to be at the City of Toronto. That must,

CREEK GOLD
MINING CO. therefore, be taken as the home wherein it carried on

THE NG. its business.
From the pleadings and the contracts, licenses,

- Jand correspondence, made part of the case, we find the
following facts or what have to be assumed such as
to be dealt with herein.

The suppliant, now appellant, sets forth in its
petition that one Doyle and his associates, and one
Matson and his associates, each set respectively had,
in 1899 and 1900, applied to the Department of the In-
terior for Canada, each for a separate hydraulic min-
ing location, and each became entitled thereto, and got
leases from Her late Majesty therefor; and thereupon
looking to the further and better development of these
properties, collateral agreements were entered into
between Her late Majesty, represented by the Minister
of the Interior for Canada, and each of said set of
parties respectively, in January, 1900, whereby the
Minister was to observe that certain other properties
should, in certain contingencies which took place, be
granted by way of lease to these parties respectively.
These leases and agreements entitled each of said set
of parties with whom they were made to valuable
privileges. It is to be assumed for the present that
they were valid and that there were moneys paid to

the Crown thereunder and that, for or by reason of

any breach of the obligations incurred on the part of

the Crown, said parties or their assignee would

thereby be entitled to claim heavy damages for losses

so caused.
The appellant acquired these leases and agree-

ments by assignment thereof, presumably in Ontario.
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1 presume it thereby became entitled to such indemni- 1915
fication as the original holders respectively might BONAZA

CBaE GOLDhave had at the time against the Crown, besides ac- MINING CO.
quiring the right thereafter to realize the hopes and THE NG.

expectations of said parties and of the appellant Idin 7 n J.

thereunder. The appellant on the. 24th December,
1904, the day after its incorporation, got a free miner's
certificate, under the regulations then in force, for
which it paid the respondent a fee of $100 and kept it
renewed, paying for such renewals, it is alleged, so
long as the regulations governing mining in the Yukon
required the owners of a hydraulic concession to hold
a free miner's certificate. It is by'no means clear that
the possession of such a certificate was necessary to
enable it or any one else to make such acquisitions,
though probably needed before actively engaging in
operating a mine.

The appellant upon acquiring said leases and
agreements found the obligations of the Crown there-
under had not been lived up to and that land.which
fell within the scope and under the operation thereof,
instead of being leased to appellant or its predeces-
sor, had been relocated or let to other parties to the
detriment of appellant either through its said prede-
cessor in title or directly. Against such omissions, for
a time, the appellant made fruitless protests.

On the 16th March, 1907, however, the Crown, re-
presented by the Minister of the Interior, entered into
an agreement with appellant-after reciting said
leases, and that they had, and all the interests therein
and thereunder of said lessee Doyle and others, and
Matson and others, had become vested in the appellant
and otherwise as appears therein - whereby the re-
spondent leased to said appellant the lands in said
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1915 mining claims enumerated in the schedule thereto, to-
BONANZA gether with the exclusive right and privilege of ex-

CREEK GOLD
MINING 0. trating and taking therefrom, by hydraulic or other

THE ING. process, of royal or precious metals, etc., for the re-
- mainder of said terms of years, respectively, for which

Idington J.
the said leases ran for the hydraulic mining locations
within which the said claims were situate.

And there are assurances given therein that the
Crown will in certain contingencies grant appellant a
lease of other locations as and when reverting to the
Crown. This agreement and lease from respondent
was executed at Ottawa.

Founded upon those things of which the foregoing
is a brief outline, the appellant alleges it became and
was entitled to certain services of water and water-
rights and other privileges, all of which are to be pre-
sumed to be admitted; and the loss of large sums of
money expended by relying upon each and all of said
agreements being observed and of profits which might
have been got, I assume is also admitted for the
present.

On the 7th of September, 1905, the appellant got a
license in pursuance of chapter 59 of the Consolidated
Ordinance of the Yukon Territory, authorizing it to
use, exercise and enjoy within the Yukon Territory,
the powers and privileges and rights set out in the ap-
pellant's memorandum of association; for which it
paid a fee of $500.

The authority of this is section 2 of said ordinance
and is thus expressed

Any company, institution or corporation incorporated otherwise
than by or under the authority of an Ordinance of the Territory or
an Act of the Parliament of Canada desiring to carry on any of its

business within the territory may petition therefor, etc., and the

Commissioner may thereupon authorize such company, etc., etc.
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Again by the issue of the free miner's ceitifi- .!91
cate, already referred to, appellant seems to have BoA-NZ

CBEEK GOLDbeen recognized pursuant to an Order-in-Council MINING Co.
bound up with a Dominion statute for 1898, on page THE KNG.

39 of which the interpretation clause gives the fol- Idington.T.

lowing:-

"Free miner" shall mean a male or female over the age of eighteen
but not under that age, or joint stock company, named in, and law-
fully possessed of, a valid existing free miner's certificate, and no
other.

* * *

"Joint stock company" shall mean any company incorporated for
mining purposes under a Canadian charter or licensed by the
Government of Canada.

The law of England relating to civil and criminal
matters as it existed on the 15th July, 1870, was
brought into force in the North- West Territories sub-
ject to certain exceptions, and the law in said terri-
tories continued in the Yukon by the statute 61 Vict.
ch. 6, setting it apart saving also some exceptions.

Hence the English rule of law by which foreign
corporations are by the comity of nations recognized,
I presume must prevail, until the contrary is shewn.

No Dominion Act is shewn prohibitive of any pro-
vincial incorporation doing business in the Yukon.
If such a purpose ever existed it was quite competent
for the Dominion to have so enacted inasmuch as the
Yukon is within its legislative jurisdiction. As there
are many mining companies operating elsewhere than
in the Yukon and by virtue of provincial legislation, I
imagine the possibility of such being tempted to help
develop the Yukon would forbid such an imprudent
policy as forbidding them. Yet we are asked to imply
such from the omission in the Dominion "Companies
Act" to provide specifically for their being licensed by
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1915 the Dominion. The fact that the Yukon Ordinance as
BOXANZA already pointed out did provide for such licenses and.

CREEK GOLD
AfINING CO. no objection made thereto, indicates the policy of

V. Parliament as to the Yukon as does also the above
THE KING.

- order-in-council.

-o All the foregoing claims, and possibilities thereof,
are held by the Exchequer Court to have been an-
swered by the legal effect of the following two para-
graphs of the defence:-

1. The respondent denies that the suppliant has now or ever has
had the power either under letters patent, license, free miner's cer-
tificate, or otherwise, to carry on the business of mining in the Dis-
trict of the Yukon, or to acquire any mines, mining claims or min-
ing locations therein, or any estate or interest by way of lease or
otherwise in any such mines, mining claims or locations.

2. Should a free miner's certificate have been issued to the sup-

pliant the respondent claims that the same is and always has been

invalid and of no force or effect - that there was no power to issue

a free miner's certificate to the suppliant, a company incorporated

under provincial letters patent, and that there was no power vested

in the suppliant to accept such a certificate.

And the said petition has been dismissed.
The learned trial Judge assigns as reason for said

dismissal, the answers given by the majority of this

court in the Companies Case(1).

With great respect I do not think that position- is

tenable unless by first forming an opinion which the

learned trial judge disclaims. If a person approaches

the problem of ascertaining what the said judges
meant with the preconceived opinion that a limitation

is necessarily implied in appellant's charter, or in any

other provincial charter, then his conception of what

the majority had agreed in is possibly warranted, but
not otherwise. However, as expressed by the court

above, these opinions bind no one. And unless ap-

(1) 48 Can. S.C.R. 331.
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proached in the way I suggest there is not a majority *
maintaining the view the learned judge acts upon. BONANZA

CREEK GOLD
On the other hand this court had decided in the MINING Co.

concrete case of the Canadian Pacific Railway Co. v. THE KiNG.

Ottatea Fire Ins. Co.(1), against the view which the Idington J.
learned trial judge adopts as that of this court. True -

in that case, if the refusal of the late Mr. Justice
Girouard to express an opinion is counted a against

what seems to have been the -opinion of three members
of the court, it would then be an equally- divided court

and the appeal resting upon the like contention set up
herein failed. In such a case in appeal the negative
thereby established the rule of law binding it for the
future, for whatever it may be worth.

It is not for the mere triviality of the marshalling,
so to speak, of judicial opinion in this court with
which I am concerned. It is the fact that the seat of
the Dominion Government is in Ontario, the home
of appellant and that the transactions in question
herein took place with that government there and by
virtue thereof, and that the appellant paid moneys to
respondent which at all events it is entitled to recover
back on the principle this court almost unanimously
followed in the said case. More than that, the same

principles as supported by a majority of this court in
that case would, I submit, entitle appellant to take
an assignment of a lease and of a claim such as those

parties had under whom appellant claims. How far
the facts would have carried the matter and entitled
the appellant to relief I cannot say.

It is to be observed further that the matter of a
contract being ultra rires and hence unenforcible is

(1) 33 an. 405.
39
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1915 not the same as one to be held void by reason of what
BONANZA may more accurately be described as illegal. From

CREEK GOrD
M1INING CO. the latter nothing can spring entitling a plaintiff to re-

THE ING. covery. There may arise herefn such rights as to be

I cognizable by the court in order that justice may be
Idington J

done. Indeed, in the said case of the Canadian Pacific
Railway Co. v. Ottawa Fire Ins. Co. (1) the right was
asserted alternatively by the plaintiff to a recovery
of the premiums paid, and that right was maintained
by the opinion of the judgments of the Chief Justice
of this Court and Mr. Justice Davies, though holding
the contract in question ultra vires of the defendant
company.

In this case the recovery sought was not limited
thereto, but I apprehend the greater might well have
been held to include the less if that was all the sup-
pliant had been found entitled to.

It hardly seems right (or indeed consistent with
what one should expect to find following that deci-
sion) that the Crown having recognized the standing
of the appellant and taken its money when denying
appellant's capacity to pay, should yet refrain from
at least tendering so much amends.

Moreover, the opinion of Mr. Justice Davies, con-
curred in by the Chief Justice, recognized the -possi-
bility of a provincial incorporation being entitled, in
the way of that which might be found ancillary to its
business, of going beyond the boundaries of the in-
corporating province and thereby acquiring rights of
property and rights of action arising out of such con-
tracts asit may thus have engaged in. (See page 431
of the report of that case.)

(1) 39 Can. S.C.R. 405.
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What the rangk of possibilities may be of putting 1

into operation such a view, I do not intend to attempt BONANZA
CREEzK GOLDto define. Certainly the acquisition by assignment of ININ G CO.

the leases and agreements to the company do not seem T .
THE KING.

necessarily excluded therefrom.
Idington J.

Exploration was one of the objects written in this -

charter and as incidental thereto there are specified
many things it is permitted to do in the way of acqui-
sition. The ultimate aim of such exploration and that
incidental thereto doubtless was gain.

Proceeding upon any and all of the foregoing
grounds and having regard to these results of a con-
crete case in this court, I most respectfully submit
that the petition should not have been dismissed.

Passing these considerations let us come to the
broader issue presented by the denial of the inherent
capacity of any provincial corporate company going
beyond the territorial limits of its parent province,
either to contract there, or acquire there, property or
rights of any kind, serving its uses in pursuit of its
objects. Such companies are incorporated by virtue
of the power in sub-section 11 of section 92 of the
"British North America Act," expressed as follows:-

The incorporation of companies with provincial objects.

Such a view as involved in that denial I rather
think was never presented in any court in Canada till
the Canadian Pacific Railway Co. v. Ottawa Fire Ins.
Co. (1) case, already referred to. Assuredly the con-
trary view was acted upon for forty years, to such an
extent as to involve in the aggregate enormous sums
of money in the way of contracts, by and with com-

(1) 39 Can. S.C.R. 405.

39%
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panies, which must be held ultra vires and void, if the
BONAZA contention set up should prevail.

CREEK GOLD
MINING CO. A microscopical examination of the phrase "pro-

V. vincial objects" cannot help much.
THE KING.

It is to be observed, however, that the word "ob-
Idington J.

jects" had been used prior to said Act, both in the Eng-
lish "Joint Stock Companies Act of 1862" and the
Canadian Act, in chapter 65, section 1, of the Consoli-
dated Statutes of Canada, as an apt description of
what by the articles of association must form the
basis of incorporation in either case respectively fall-
ing thereunder. And the word "provincial" can be
given full force and effect, in the way I am about to
submit, without further qualifying or restricting the
well known use of the word "objects" in relation to
companies so as to produce something as curious as
contended for.

No one pretends the whole item No. 11 can apply
to anything relative to the purposes, aims or affairs of
the Government or its direction of the public institu-
tions of the province, which are primd facie the only
"provincial objects" as such. Counsel for the Domin-
ion in the Companies Case (1), by introducing history,
let us see how the unhappy phrase was begotten. If
permissible to refer thereto, I have recorded it in
pages 362 and 363 of 48 Can. S.C.R., containing the
report of that case.

Is there another possible meaning of the phrase
"provincial objects"? Seeing it is an incorporation
of companies that is designated it can surely mean
nothing else than a provision for the incorporation of
persons likely to develop the business activities of any

(1) 48 Can. S.C.R. 331.
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kind seeking such development in any province. Does 1
that necessarily imply that the business in any such BONANZA

CREEK GOLD
case seeking development is to be confined in all or MINING CO.

any of its operations within the territorial limits of THE.
TEKING.

the incorporating province ? Surely such a limita- Idi-tn J.

tion is and always has been since before the "Britisli
North America Act," something quite inconsistent
with the requirements and expectations of business
men looking to commercial success.

But why should we suppose it was by the word
"provincial" intended to engraft upon each provincial
incorporation of a company the limitation that it
could not transact any business beyond the limits of
the incorporating province ? Those provinces which
negotiated and arranged for this creation of a federal
system and thereby determined what as result thereof
should appear in the Act, had each up to its enact-
ment coming into force, absolute power over the sub-
ject of the creation of incorporate companies. It is
somewhat difficult to understand why they should be
supposed to have intended to surrender that power
essential to their local prosperity save in so far as
necessary to facilitate the furtherance of the purpose
had in view.

Can it fairly be said that such extreme limitations
and restrictions as argued for herein were so neces-
sary ? Was there not something else to be guarded
against ?

In assigning the control of property and civil
rights in the provinces to the exclusive jurisdiction of
provincial legislatures which would impliedly carry
with it the right of incorporation, it may have been
thought that the power of incorporation relative to the
subject matters assigned to the Dominion might be
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1915 impaired, or indeed render it necessary for its Par-
BONANZA liament to look to the province possessed of such far-

CREEK GOLD
MINING Co. reaching powers, relative to property and civil rights,

to aid it in that regard. To have thus by any possi-
THE KING.

bility impliedly rendered Parliament subservient to
Idington J.

the will of any legislature, would have been embar-
rassing.

Again, it may have. been conceived undesirable
that there should be the possibility of any conflict be-
tween the provinces by reason of one asserting as of
right the power over or against another to invade its
territory against its will, by any such legislation rela-
tive to companies. That view was upheld later by
Ministers of Justice for the Dominion, as will pre-
sently appear.

By framing the enactment as it is, these, and pos-
sibly other contingencies, were averted and the
general rule of private international law (which I
submit was well known) relative to the recognition of
corporations abroad by virtue of what has been called
the comity of nations, was left to work out the solu-
tion of the question; as it has been in each individual
case for nearly half a century with great benefit to
all and detriment to none.

Some such reasons, as well as the desirability of
marking the contradistinction between the provincial
corporations, which ought not to have for their ob-
jects any of the subject matters assigned to the Domin-
ion, and Dominion corporations, or such of them as
relate to any of the subject matters assigned to the
exclusive legislative jurisdiction of the Dominion, one
can understand as having been deemed, if not neces-
sary yet desirable, to facilitate the working out
smoothly of the scheme as a whole. But why should
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that necessity have reached to the wholly unnecessary 1915
exclusion of trading either with the mother country BONANZA

CBEEK G01 Dor its other colonies or the United States or any other CIE.G .
foreign country, as had been done for many years by THE ING.
provincial companies ?

In short, why should it be supposed to have been
intended to render trading by provincial companies
impossible ?

The scheme of the Act was primarily to arrange for
the federal union of four or five provinces until then
having very large powers of self-government. The
framers thereof followed the example of the United
States constitution and its method of assigning very
large powers of legislative or administrative control
to the Governments to be created, by merely specify-
ing the subject matter over which such powers were
to be exercised, without elaboration of how; and in
like manner prohibiting in terse terms the exercise of
power over other subject matters.

They departed, as experience had then dictated in
a marked degree, from the substance of the model.
All I here desire to press is for a realization of the fact
that they made the best use they could, under the cir-
cumstances, of such a model, endeavouring to avoid
rocks ahead, while trying to cure the ills the provinces
laboured under.

Incidentally thereto it is not conceivable that they
shut their eyes either to the commercial necessities, to
which I have already adverted, or to the history of the
development of the recognition of corporate capacity
both in the United States and elsewhere, when trans-
acting business beyond the limits of the corporate-
creating state. That question had theretofore, both
in England and Canada, as well as in the United
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1915 States, received much consideration. In the United
BONANZA States the question had also been considered with re-

CREEK GOLD
MWINING CO. lation to the constitutional limitations of the incor-

THE . porating state as it is now presented relative to the
I t powers of the provinces.

-o The discussion it gave rise to in the United States
was long and keen. It culminated there in the deci-
sion of the case of Bank of Augusta v. Earle(1), de-
cided in the United States Supreme Court in 1839,
which stands good law to-day.

The argument there as here was that the company
should not go beyond its home state to do business,
and the limitations of state powers were also relied
upon. That eminent and able court held it could go
wherever the conity of state or nations might permit.

The very different question, of a foreign company,
by its constitution inherently incapable of going
abroad, had been presented to our old Upper Cana-
dian Court of Queen's Bench in the case -of the Gene-
see Mutual Insurance Company v. Westman(2). In-
deed, some obiter dicta therein would go further, but
the day was young then. Shortly after Confederation
there arose in same court, the case of Howe Machine
Co. v. W1alker(3), where the issue of the right of a
foreign corporate company to do business in Canada
was likewise presented and the right maintained with
the proper distinction made between that and the
Genesee Case(2). This was in 1873.

The decision is only of significance here as indi-
cative of the view then taken and thus likely to have
been held six years earlier by those framing the clause -

(1) 13 Peters 519. (2) 8 U.C.Q.B. 487.
(3) 35 U.C.Q.B. 37.
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now in question. The English view is presented by 191

the authorities collected in Westlake, at section 305 of BONANZA

his work on Private International Law. CIEEK Go

Is it conceivable that men, presumably holding the 0'
views of English law as thus expressed by either Cana- -

Idington J.
dian or English authorities, and knowing how that
had been applied and worked out at that time under a
federal system, deliberately designed the creation of
something new and wonderful to be operated with
under the Canadian federal system ? I cannot as-
sent to such a proposition. Those men had sense, and
some of them, wide experience and great grasp of
public affairs. To say that they had not in view the
daily experience of Canadian trade and industries
before their eyes and the futility of providing therefor
by a new kind of corporate creature which it would
take forty years to discover, is paying them a compli-
ment which, I submit, is undeserved.

The relevancy of all this is that the instrument
under consideration is not an ordinary contract or
Act of Parliament, but one which if we would rightly
understand it must be read with the eye of the states-,
man measuring the future range of its effective yet
harmonious operation in all its parts so as to make
each and all productive of the best results when put in
actual practice.

Then there is another practical aspect to be con-
sidered along with and consiftent with that general
survey of the question from a legal or constitutional
point of view. It is this: In each of the provinces
there are industries peculiar to its people. The adap-
tation of legislative contrivances needed to aid such
people in promoting the development of its resources,
whether of an agricultural, mining, fishing, lumber-
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191s ing, mercantile or mere financial (not banking) char-
BONANZA acter, may have to be suited thereto and to the pecu-

CREEK GOLD
MINING CO. liar character or habits of life, of the people of the

THE NG. province. That which would meet the wants of Nova
S J.Scotia might be quite unsuited to the requirements of

Ontario or that suited to either fall short of promot-
ing the welfare of the farmer on the western plains.

The promotion of any scheme needing legislation
for its assistance, is most likely to bear speedy results
when an appeal is made to those most directly inter-
ested. The vast extent of Canada and diversity of
its natural resources, render in many cases the pro-
motion at Ottawa of legislation only subservient to
local needs, almost an impossibility, and even where
not impossible, very likely to lead to something less
efficacious than what might be obtainable if a local
legislature were appealed to.

Such considerations or something like thereunto.
no doubt were present to the minds of the framers of
the Act and of this provision. And it was to give
ample scope to the legislative activities of each pro-
vince iii relation to these provincial objects that it
was designed.

Having regard to the situation of the then Cana-
dian provinces, and what was then present to the
minds of those acting, can anything more absurd be
conceived, than to suppose that those men realizing
such a situation and looking to the future, deliberately
planned that the incorporating power to be given the
legislatures of the provinces for such objects as I have
outlined, should be hampered by such limitations as
are contended for herein, and never had existed else-
where in the constitution of any legislature to which
the like subject matters had been intrusted ?
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A company incorporated with the objects of ex- 1915

ploring as indicated in appellant's charter might seek RONANZA
CREEK GOLD

something in the United States or Mexico, for ex- NIlNINGCO.

ample. That is conceivable as a business enterprise. H.
THE 1ING.

Why should its promoters in Halifax, Toronto or Vic- J

toria have to go to Ottawa at a loss of time and money J

for such authorization as needed to obtain that com-
mon every-day business convenience and contrivance
used by business men ?

What difference can it make whether incorporated
at Toronto with a home there,. or at Ottawa with a
home there ? Neither province nor Dominion can
give it any right or power to go into those countries.
All either can do is to give it a form or fashion by
creating the legal entity by means of which men may
co-operate for that object had in view. Beyond that
in a foreign state it must depend entirely upon the
conity of the nation concerned whether or not it can
do anything.

The Ontario Legislature has always, I think, ab-
stained from ostensibly proposing such ventures
abroad. Its companies have been incorporated for a
specific object or objects relative to some specified
sort or kind of business and within that object
in going abroad they have depended for effective re-
cognition entirely upon comity.

In this case the appellant was recognized not only
directly by the respondent by virtue of the transac-
tions entered into between them, but also by the local
executive of the Yukon.

It is said, however, that the word "provincial" so
plainly indicates that it was designed that such cor-

porations should not carry on business beyond the pro-
vince that there is an implied limitation in the capa-
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1915 city of each precluding it from availing itself of the
BOSANZA advantages of recognition by virtue of the doctrine of

CREEK GOLD
MINING Co. comity. It is hard to get two to agree exactly in what

THE KING. that proposition does mean. If it ever had been con-
d ~ceived, as once suggested in argument, but which no

Idington J.
- one has been bold enough judicially to affirm, that

nothing could be done or be contracted for being done
outside the territorial limits of the province, the situa-
tion of each province and the commercial relations of
its people with those of the other provinces and of
countries beyond the Dominion, were and remain such
as to forbid a moment's serious consideration for such
a curious proposition. Besides, such a simple con-
ception if ever entertained could have been concisely
stated.

I, therefore, discard once and for all this very im-
probable conception of territorial limitations as ever
having been intended to rest in the language used.

Let us then proceed to consider the theory of the
implied limitations restricting business within lines
including only that which may be ancillary to the
main object and be an "incidental necessity" thereof
as, for example, the buying abroad of raw material,

etc., and possibly the marketing of a company's goods,
without regarding other refinements which might be

suggested, and see how it will stand the practical

test.
If we apply our common knowledge of the actual

facts in an attempt to realize what such corporate

activity means, we may find how impossible it would

be to make the theory a workable success.

The actual operations of these industrial concerns,
of provincial origin, daily furnish us with illustra-

tions.
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Of the vast and ever-increasing volume of business 1ou
done by them with people in other provinces or abroad, BONANZA

CREE GOLD
more than one-half of what it represents is an actual MINING CO.

carrying on, by the agents of such companies, of busi- THE GV.
TEKING.

ness outside the province. The production of the -
Idington J.

article is but a part of the business operation in order
to reap the gain for which the corporation was created.

If, as has been suggested, the company has the
right, of necessity, to go abroad for supplies, then the
division of the carrying on of the business, within and
without the province, is such that the part done out-
side the province greatly preponderates over that done
within.

In such cases the company has to acquire abroad
its raw material, arrange there for its importation,
and then when manufactured, has often, of the like
necessity, to send it again abroad to be marketed.
Where, in such case, if not as I suggest, is the major
part of the business operation carried on ? And
where has the money been got to carry it on, and how?
Has the business man as he ventures on each step of
this process to stop and ask himself if he is within the
incidental necessities of his corporate business ? Has
his foreign customer also to say "stop and shew me,
not how to answer the easy old formula of whether
the transaction is within the scope of the objects of
your company; but how to solve the queer puzzling
riddle of what some lawyers in your country of curi-
osities may say about the actual 'incidental neces-
sities'" of the company in relation to the proposed
transaction. And he might, if a foreigner of deep
thought, ask what "necessities" can mean anyway.
Perhaps he might wisely conclude the transaction
proposed was not a necessity for him.
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1915 Then the poor obfuscated, beaten Canadian tra-
BONANZA velling homewards might well ask himself why any

CREEK GOLD
MINING CO. one ever conceived he was such a fool as to try to do

V. something that was not necessary for his business.
THE KING.

- Again, the mining and lumbering industries of
Edington J.

some provinces and the development thereof are parts

of the development of the natural resources therein
and of the local Crown domain. These having thus
peculiarly close relations with the local governments,
who better fitted than these powers to determine how
the corporations engaged therein are to be created and
controlled ?

We also know from common knowledge that the
miner has often to send his raw product abroad to be
treated and then marketed, and in such cases bargains
have necessarily to be made abroad involving a great
deal more expense and variety of business transac-
tions than the mere expense of digging it out of the
earth. In the same way the incorporated lumberman

may, indeed often does, find his timber in one pro-
vince and his mill in another and his market in a third

province, or abroad, and occasionally he has to be an
importer from abroad of his raw material.

The courts in which a corporation has appeared
as suitor or defendant always had, if its status was in
question, to determine whether or not the business in-
volved was of the kind which it was incorporated to
transact. This new view of "incidental necessities"
in substitution of primary objects as the measure of
capacities, presents new puzzling possibilities hitherto
unimagined.

What a fine field for the ingenious mind to roam
over and dream in! True, all these difficulties may
be averted by practically blotting out the item No. 11
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of the section in question and resorting entirely to the 1

Dominion powers. But again, was that the meaning BONANZA
CBR GoLD

and purpose of the item ? MINING CO.

Take another mode of testing this alleged limita- THE NG.

tion. The province is given by item No. 10 the exclu- Idi itn J.

sive power of legislation relative to local works and I

undertakings except those of an interprovincial char-
acter as specified. Railways and other works have
been constructed by companies which had to rest, I
submit, on no other authority than this item No. 11.
It is all comprehensive or nothing. It will not do to
say the grant of power to incorporate might be im-
plied in No. 10 itself, without resorting to No. 11. 1
admit the province as such could undertake such
works.

I am referring to the numerous cases of railroads
and other works constructed by companies empowered
by a legislature to do so and incorporated by it for
that purpose.

I submit such companies rest upon this very item

No. 11 or nothing. For if implications relative to
"companies" are to be permitted in item No. 10 then
likewise does No. 13, "property and civil rights" carry
in such case the like implication and so would end all
this contention.

It seents generally conceded that this specific en-

actment excludes such implications so far as "com-
panies" are concerned under provincial legislation

and if so I do not see how they can exist relative to

No. 10 any more than independently under No. 13.
Now these companies, beyond question, have gone

abroad for almost everything, including the money got

from stock-holders and bond-holders as well as rails

and all else. Who ever thought they were acting ultra

vires ? Are their contracts void ?
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1915 And indeed no companies can be incorporated to
BONANZA execute such local works or undertakings save by

CREEK GOLD
MINING CO. local legislatures unless of the kind declared by virtue

V. of sub-section (c) of section 10, to be for the general
THE KING.

S- advantage of Canada or of two or more provinces.
The enactment in item No. 11, by its terms does

not express any such thing as urged; then why, with
such obvious consequences of so reading it as abound
on every hand, adopt that instead of the way it has
been read so long ? .

With the limitations sought to be implied in such
charters they may mislead and must be of little use.
Not only that, but they must obviously conflict with
the true working out of section 121 of the Act, in its
true spirit so far as the incorporated producer is
concerned.

Moreover, what must never be lost sight of, there
is the fact, that the interpretation which I submit
should prevail, has in actual practice been so long ob-
served and acted upon and so much depends thereon
that even if otherwise doubtful it should be upheld.

The products of our industrial activities of every
kind have been and still are handled by provincially
incorporated companies and sold abroad and com-
mercial exchanges effected. Are these transactions
all ultra vires and these companies engaged in doing
so liable to be met by the foreign dealer with a plea
such as respondent sets up herein ? These companies
have often exchanged such products abroad for other
goods, or bought goods abroad with the money so got.
Are they in any or all of these transactions liable to
be met by such a plea ?

And perhaps quite as frequently they have been,
by the credit thus acquired, enabled to buy goods on
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credit; and are they in such cases entitled to say they 1

were not liable as they were acting ultra vires in thus BONANZA
CREEK GOLD

abusing their credit ? MNTNmo Co.

They ,have borrowed money abroad by virtue of THE.
TEKING.

direct contracts or manifold indirect transactions en- .

tered into in London, Paris, New York or elsewhere. Idington J.

Are they to be permitted to answer the claims of such
creditors by a plea of the kind we are asked herein to
give effect to ?

And what of the shareholders who have put their
money into such concerns as like as. possible in prin-
ciple to the venture herein involved ?

Then the authority of Ministers of Justice insist-
ing upon the exercise of the veto power is relied upon.
Supposing each and every one of these reports of such
Ministers had stated that the Act must be so inter-
preted as counsel for the Crown desires, are we to
abandon our functions ?

These Ministers, however, never ventured to en-
force their opinions, if to be read in the way counsel
suggests they do read, else we should have had the
matter tested long ago in ways open to them. But the
reports do not so far as I have seen bear that construe-
tion he puts upon them. Time and again legislatures
have apparently been alleged to have exceeded their
authority by passing bills which expressly provided
for the company thereby chartered acting abroad or
in other provinces than its own. The Lieutenant-
Governor in each of many such cases was told the
bill would be vetoed unless withdrawn, and I presume
each of these requests was duly complied with. It is
not necessary here to express any opinion whether
or not that cautious view was right or wrong.

40

565



SUPREME COURT OF CANADA. [VOL. L.

1915 That attitude towards such legislation is a long
Bo NANZA way from maintaining what is contended for herein.

CIEEK GOL I respectfully submit that it is only by a confusion of
-. thought that what the Ministers in question then for-

THE KING.

- bade must necessarily prohibit those incorporated
Idington J.

companies with specified objects, suitable to the com-
mercial needs of those in one of the provinces, from
entering into contracts outside the province for the
due execution of the purpose for which they were
created.

For example, there is nothing inconsistent in the
late Sir Oliver Mowat as Attorney-General or Premier
of Ontario, permitting scores of Ontario companies
when so created to grow and flourish by reason of their
foreign connections and trade, and his insisting later
as Minister of Justice at Ottawa, that if a provincial
legislature should expressly enact that a company was
entitled to carry on business in another country or
province, it was acting improperly and possibly ultra
wires.

This appellant is only a small concern following
no doubt that practice which grew up under the eye of
that able man who so long and so successfully man-
aged provincial affairs in and for Ontario. And he is
now curiously quoted in argument as if, when acting
as Minister of Justice, condemning it.

Counsel for respondent addressed to us an argu-
ment of some length based upon the recent decision of
the Judicial Committee of the Privy Council in John
Deere Plow Co. v. Wharton (1) from British Columbia.

I am unafble to understand the exact relation sup-
posed thereby to exist between that long sought for

(1) [1915] A.C. 330.
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but belated recognition of the power resting in item 1915

No. 2 of section 91 of the "British North America BONANZA
CREEK GOLD

Act" assigning the regulation of trade and commerce M1lNING CO.

to the Dominion, and the question of the quality of THETEKING.

the capacity inherent in a provincial corporation to I j- .

receive recognition outside the creating province. In
an appeal to Parliament, to exercise its power over the
subject so assigned to it, and to enact legislation which
would curb the aspirations of the provinces and their
creatures, that decision might be used to justify such
legislation.

It strikes me the argument is submitted to the
wrong court.

Meantime until Parliament has legislated in that
direction, if it ever does, we must continue to keep
within our judicial functions.

The practically minded might say that decision
renders needless any disturbance of the long recog-
nized capacity of provincially incorporated companies
either herein or otherwise.

Indeed, counsel presented, briefly but stoutly,

mining as a trade and hence within the sphere of the

operative effect of that decision. I hardly think such

a view is necessarily to be attributed to their Lord-

ships whatever may grow hereafter out of the said

decision in the way of centralizing our Government.

Nothing remains eternally stationary. Let us be

patient and wait upon the evolutionary process which
may spare us the probably painful consequences of

rashly accepting counsel's theory of trade and com-

merce.
I must adhere to the view I have always taken, and

maintained in the cases above cited, of our constitu-

40%
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1915 tion as set out in the Act; that its aim and that of the
BONANZA framers thereof was to eliminate friction as much as

CREEK GorD s
IING CO. possible and yet give freedom a chance; and trust to

T . the results of experience to be gotten thereby. It was
THE ING.

o ~a distinct recognition of how utterly astray domineer-
- Jing minds may be inherently prone to treat the rest of

mankind as children when resorting to needlessly re-
pressive measures. In that converse spirit of freedom
every case presenting problems, arising under said
Act, for judicial solution should be weighed and the
Act worked out accordingly in harmony with the
ideals of those who framed it.

I do-not see how the recognition of provincial com-
pany corporations as possessing the usual qualities of
and capacities of other business corporations can fail
to subserve what the Act so read was intended to sub-
serve, but I do see how any of the other interpreta-
tions contended for will materially tend to defeat such
aims, intentions and purposes.

That view which I maintain, in no way extends to
an interference with the very wide field of possible cor-
porate activity,, which may fall within the range of
any of the subject matters assigned to the exclusive
jurisdiction of the Dominion, and needing the exercise
of corporate power to give efficacy to the enjoyment
thereof.

It is not germane to the issues raised herein to
enter upon a discussion of the limits of the Dominion's
incorporating power, further than to point out and
illustrate how, relative to the said issues, there is no
conflict between that and the exercise of the ordinary
corporate capacity by the provincial companies.

And as to the rights of other provinces, they may
be quite within their rights in refusing recognition
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if the incorporating province attempted what it should 1915

not. Even if they should stupidly seek to curb or cur- BONANZA
. . CREEK GOLD

tail the commercial activity and enterprise of a neigh- CzEE Go.

bour (unless so far as in conflict with section 121 to V.
THE IMNG.

which I have referred) experience, and the power of
public opinion thus engendered, will rectify such mis-
takes if any.

With every desire to condense, so far as consistent
with perspicuity, I find this opinion already too long
drawn out.

Yet the neat point involved herein is within a very
narrow compass. I have attempted by manifold illus-
trations to exemplify how unworkable the conten-
tions set up might, if successful, prove and how little
in harmony they are with the probable conceptions
of the framers of the Act.

The extreme importance of what may be involved
in the ultimate decision and the desire to make that
clear and meet the varying shades of opinions put for-
ward, can alone justify such length.

Whether such companies may in transactions in-
volving the sanction of the shareholders or board of
directors got beyond the confines of the province be
held, as according to some American decisions in like
cases, inherently incapable of dealing with such trans-
actions outside the province is entirely another ques-
tion than here involved.

In the alternative view as bearing upon the pre-
sent case I may make an observation or two.

The case of Comanche County v. Leiis(1), cited
to us by appellant's counsel, was decided by an emi-
nent judge holding that the mere recognition by the

(1) 133 U.S.R. 198, at p. 202.
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legislature of an alleged corporation which might not
BONANZA otherwise have been held validly constituted, entitled

CREEK GOLD that creation to recognition by the courtsMIIG Co ta doubtful ra2
TH . and, therefore, liable to be sued and judicially dealt

THE KING.
- with.

Idin'gton J.
SJ. That decision typical of what in many other cases

has been treated as recognition of de facto corpora-
tions, suggests a good many curious questions more
or less bearing upon one aspect of what we have in
hand.

Is the power of incorporation so existent in the
Crown in right of the Dominion as to enable it to in-
corporate without direct legislative authority relative
thereto ? If so what is the effect of the recognition
by the Crown of the appellant in these transactions
now in question ?

Re-incorporation can exist, indeed, has more than
once been legislatively effected. Can that be effected
by the Crown ? What more is necessary therefor than
recognition ? I express no opinion, and, indeed, have
none in relation thereto, or to the point made in the

pleading of recognition and otherwise in argument,
but not based on the suggestion I make. It may be
that want of assent to re-incorporation is complete
answer to such suggestions.

That branch of the case was not thoroughly argued
and, therefore, I have formed no opinion upon it. The
point is not to be disposed of 'by the common-place
that the Crown is not bound by any estoppel.

The honour and dignity of the Crown are, I re-

spectfully submit, deeply concerned; and the prin-
ciples just now adverted to, or the range of the Exche-
quer Court jurisdiction which remains an unexplored
field so far as argument in this case is concerned,
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ought to be fully considered if my view of appellant's uns

rights are non-maintainable, in order that justice may BONANZA
CREEK COLD

be done. MINING CO.
r.

In the manifold ways I have pointed out there has THE KING.

been that recognition of the appellant which entitles Idington J.
it, if possessed of the inherent capacity which I hold it -

has, to succeed without resorting to these considera-
tions.

The appeal should be allowed with costs and that
part of the proceedings below, involved in this dis-
posal of the first two paragraphs of defence, and the
case be remitted to the Exchequer Court for further
trial and disposal of remainder of the case.

DUFF J.-Two minor points were taken by Mr.
Newcombe which I shall dispose of first. "The regu-
lations touching the disposal of mining locations to
be worked by hydraulic process" approved 3rd De-
cember, 1898, which admittedly govern the appellants
in respect of the rights in question in this action pro-
vide, by paragraph 4, that one of the conditions of the
right to acquire any such location is the obtaining of
a free miner's certificate under the "regulations
governing placer mining." Paragraph 1 of the regu-
lations governing placer mining then in force auth-
orizes the issue of free miner's certificates to persons
over 18 years of age and to joint stock companies, and
"joint stock company" is defined in the interpreta-
tion clause as meaning

any company incorporated 'for nining purposes under a Canadian

charter or licensed by the Government of Canada.

ir. Newcombe's contention is that "Canadian" here
means "Dominion" and "Canadian charter" means an
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1915 Act of the Parliament of Canada or an instrument
BONANZA emanating from the Government of the Dominion or

CREEK GOLD
MINING CO. deriving its validity from a statute of the Dominion

. Parliament. I think this contention is not well
THE: KING.

- founded. It is no doubt proper to read the adjective
Df J"Canadian" as describing the kind of charters in-

tended to 'be included by reference to the authority
from which they emanate; and "Canadian" in this
connection may doubtless be read in two different
ways. It may be treated as indicating the relation
of the authority to Canada - as an entity - to the

Dominion of Canada. On the other hand it is quite
capable of being read as embracing every lawful
authority in that 'behalf exercised within the terri-
torial limits of Canada. Reading "Canadian" in this
latter sense "Canadian charter" would mean a "char-
ter" emanating from any lawful authority in Canada
- capacity to acquire the right to pursue the business
of mining in the Yukon being, of course, assumed. I
think this is the meaning that ought to be attributed
to it. The proposed construction would exclude not
only companies incorporated under provincial auth-
ority, but a company incorporated by Yukon auth-
ority or 'by the North-West Territories Council be-
fore the erection of the Yukon into a separate terri-
tory. It would likewise disqualify companies incor-
porated by the provinces of Canada before Confedera-
tion, by British Columbia, for example, before 1871.
These consequences appear to me to afford a -sufficient
reason for rejecting the proposed construction.

The other contention is that by force of 61 Vict.
ch. 49, an Act of the Parliament of Canada, the carry-
ing on of mining operations in the Yukon by any joint
stock company or corporation excepting companies or
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corporations owing their existence to some Act of the 1

Parliament of Canada or licensed under the statute is BONANZA
CREEK GOLD

prohibited. The statute is permissive only. It does MINING CO.

not contain a single word expressing prohibition. Nor T .
can I find a single word in it which seems to imply a DuffJ.

prohibition such as that contended for. If, indeed, -

there were any implied prohibition it is difficult to
understand upon what ground the implication could
be limited in the way suggested. If this statute is to
be read as conditionally prohibiting the carrying on
of mining operations, as it most certainly does under
the construction proposed, by a company incorporated
by the old Province of Canada, or by the Province of
British Columbia before Confederation, or by a "char-
tered company" in the strict sense, such, for example,
as the Hudson's Bay Company, it is difficult toimagine
what principle can justify such a construction which
would not equally involve a like prohibition as against
companies existing at the time the Act was passed and
owing their existence to some Dominion statute. Any
distinction between the two classes of cases could rest
upon nothing in the statute itself, but must be founded
upon mere speculation as to the policy of it.

As to the point of substance.
The specific authority conferred by section 92 (11)

(the incorporation of companies with provincial ob-
jects) in relation to the subject there dealt with can-
not be enlarged by reference to the more general terms
of section 92, items 15 and 16,
property and civil rights within the province

and
matters merely local and private within the province.

(John Deere Plow Co. v. Wharton(1) ; Canadian

(1) [1915] A.C. 330.
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1915 Pacific Railway Co. v. Ottawa Fire las. Co. (1), at pp.
BONANZA 461 and 462.) This appeal turns upon the answer to

CREEK GOLD
MININGCO. the question: What is the effect of the qualification

AVN-G. th" usin

THEVKNG. "with provincial objects" as regards the capacity of
the appellant company to enter into the contracts

DufJ l.
- which the appellant company's suit is brought to en-

force and upon the validity of those contracts ? The
word "company" obviously does not embrace every
kind of corporation. (See items 7 and 8 of section 92
and section 93.) But the appellant company is indis-
putably a "company" within the meaning of the clause.
"Provincial" means, I think, provincial as to the in-
corporating province; and although it is perhaps con-
ceivable that as regards companies formed for some
communal or governmental purpose, the word "pro-
vincial" might be read as having reference to the pro-
vince as a political entity, I think that as regards com-
panies formed for the purpose of carrying on some
business for private gain it must be read as having
reference to the province as a geographical area.

It results, I think, from a series of dicta (which,
if they have not the force of decisions, are still of such
weight that it is my duty to follow them) that the
undertaking or business of such a company and the
powers and capacities conferred upon the company
must when considered as an entirety be so limited that
the "objects" of the company fall within the descrip-
tion "provincial" in the sense mentioned. See Citizens
Ins. Co. v. Parsons(2) ; Colonial Building and Invest-

ment Association v. Attorney-General of Quebec(3),
at pages 165 and 166; John Deere Plow Co. v. Wharton

(1) 39 Can. S.C.R. 405. (2) 7 App. Cas. 96, at pp. 117. 118.
(3) 9 App. Cas. 157.
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(1). I think that whether the "objects" of a comnpany 1915

under a given constitution or "charter" are "provin- BONANZA
CREEK GOLD

cial" in this sense (or whether the possession of capa- MINING CO.
city to enter into a given transaction is compatible THE.

TH:IUNG.

with the condition that the company's "objects" shall Duff J.

be "provincial") is a question to be determined upon
the circumstances of each case as it arises; and I
doubt whether upon this point any more specific test
than that supplied by the language of section 92(11)
itself can usefully be formulated now.

The appellant company's title to relief rests upon
the proposition that the letters patent (by which it is
incorporated) granted under the authority of the
Ontario "Companies Act" authorizing it to acquire
mines and to carry on -the business of mining generally
without restriction as to locality do confer upon it
capacity to acquire the right to carry on the business
of mining in the Yukon Territory or elsewhere under
the territorial law as established by competent auth-
ority or that such capacity has been derived from some
other source. I think the possession of such capacity
does not flow from the letters patent on the ground
that the business of mining (i.e., working mines)
generally without restriction as to locality is not a
business that is "provincial" as to the Province of
Ontario, and that a company having as one of its
objects the carrying on of such business would not be
a company "with provincial objects" within the mean-
ing of section 92(11) ; and that consequently letters
patent professing to create a company to carry on
such business could not be validly granted under the
Ontario "Companies Act." I do not think it follows

(1) [1915] A.C. 330.
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1915 as a consequence that the letters patent of the appel-
BONANZA lant company are void, but only that the description

CREEK GOLD
MINING CO. of the objects of the company in the letters patent

h. should be read as subject to the restriction neces-
THE KING.

sarily imported by the reason of the overriding enact-
Duff J.
- ment in section 92(11). It follows that the appellant

company, a company incorporated pursuant to the pro-
visions of the Ontario "Companies Act" to carry on
the business of mining, must be deemed to be a com-
pany created with the object of carrying on that busi-
ness only as a "provincial" (i.e., Ontario) business in
the sense mentioned.

What then is the effect of this restriction as re-
gards the validity of the contractual engagements
entered into between the appellant company and the
Crown upon which the appellant company's suit is
based ? It has never been doubted in this country
that the doctrine of ultra vires applies to companies
incorporated under the Ontario "Companies Act" and
that it does so apply was not disputed by the appel-
lant's counsel and indeed it is not arguable that the
reasoning of Lord Cairns in Ashbury Railway Car-
riage and Iron Co. v. Riche (1), by which His Lordship
reached the conclusion that the doctrine governs com-
panies formed under the "Companies Act," 1862, does
not apply to the provisions of the Ontario "Companies
Act." It results inevitably that the company had no
capacity to enter into the contracts upon which the
action is brought unless some additional capacity over
and above that imparted to the company by the On-
tario "Companies Act" has been acquired by it from
some other source.

(1) L.R. 7 H.L. 653.

576



VOL. L.J SUPREME COURT OF CANADA.

It does not appear to me to be necessary to con- 191

sider for the purposes of this case whether the Yukon BONANZA
CREEK GOLDCouncil or the Dominion Parliament from which the MINING CO.

Yukon Council derives its legislative capacity has the H.

power constitutionally to legislate with regard to a
company "incorporated" by a province "with provin- -

cial objects" in such a way as to change fundamentally
its corporate nature and capacities. Our attention
has not been called to anything in the Yukon law
which properly construed can, in my opinion, be held
to profess to authorize extra-territorial companies to
carry on within the territory any business which such
company would otherwise be disabled from carrying
on by reason of restrictions upon its capacity laid
down in its original constitution. The ordinance re-
lating to the registration of extra-territorial com-
panies cannot, I think, be held to contemplate any
such enlargement of the corporate powers of com-
panies taking advantage of its provisions.

This appears to be sufficient to dispose of the ap-
peal. But an observation or two may be proper upon
the contentions advanced on behalf of the appellant
company.

First, it is argued that assuming it would be in-
competent to a province exercising the powers con-
ferred by section 92 (11) to incorporate a company for
objects other than "provincial objects" in the sense
above mentioned still that clause does not necessarily
subject companies effectively incorporated for "pro-
vincial objects" to the principle of ultra vires in such
a way as to incapacitate such a company from enter-
ing into valid transactions having no relation to such
"jprovincial objects."

The doctrine of ultra vires reposes upon statute
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1915 (Lord Cairns in Ashbury Railway Carriage and Iron
BONANZA Co. v. Riche(1) at p. 658; Lord Haldane in Sinclair v.

CREEK GOLD
MINING Co. Brougham (2), at pp. 414 and 417. See also an article

H 1bv Sir Frederick Pollock, 27 Law Quarterly Review
THE KING.I

Duff-. at p. 223) ; and not upon any theory as to the inherent
- nature of corporations. It is very doubtful if it ap-

plies to corporations created by letters patent in exer-
cise of the prerogative (Sutton's Hospital Case(3);
British South Africa Co. v. De Beers Consolidated
Mines (4) ; Riche v. Ashbury Railway Carriage and
Iron, Co. (5), at p. 263; Attorney-General v. Manchester
Corporation (6), at p. 651; Baroness Wenlock v. River
Dee Co. (7), at p. 685; Bateman v. Borough of Ashton
under Lyne (8) ), and there can be no doubt that as re-
gards companies created under section 92(11) a pro-

vince can limit the operation of the doctrine provided
that it does not legislate inconsistently with the limita-

tions upon its authority imported by the terms of that

clause.

I find, however, two (to me) insuperable objec-
tions to this contention as applied to the present con-
troversy: (a) A company having capacity to enter
into valid transactions having no relation to any
"object" which can be described as "provincial" does
not appear to me on the assumption above stated to be
a "company with provincial objects" within the mean-
ing of section 92(11), and (b) assuming a province to

be competent to limit the application of the doctrine of
ultra vires in the way supposed, still there remains the

difficulty that if the "objects" of the appellant company

(1) L.R. 7 H.L. 653. (5) L.R. 9 Ex. 224.
(2) [1914) A.C. 398. (6) [1906] 1 Ch. 643.
(3) 10 Rep. 30b. (7) 36 Ch. D. 674.
(4) [1910] 1 Ch. 354. (8) 27 L.J. Ex. 458.
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as stated in the letters patent are read as the carrying 1

on of the business of mining as an Ontario business BONANZA
CBEEK COLD

and not without restriction as to locality (as they MINING CO.
nust be read to bring the "objects" under the category THE ING.

"provincial") then since it is not disputed that the
doctrine of ultra vires applies to companies incor- -

porated under the Ontario "Companies Act" (and it is
self-evident as I have said that Lord Cairns' reason-
ing in Riche v. Ashbury Railway Carriage and Iron
Co. (1) applies to that Act) the appellant company
must be held to possess only such powers and capaci-
ties as have relation to the "objects" so construed.

2nd. It is argued that "with provincial objects"
does not define the class of companies in respect of
which the legislative powers conferred upon the pro-
vinces by section 92(11) are exercisable. The con-
struction put upon section 92(11) according to this
contention is this: The clause is read as dealing with
two subjects (a) the incorporation of companies, (b)
the "rights" as distinguished from the corporate capa-
cities with which the incorporating province may en-
dow the company when incorporated. Such "rights" it
is said, must fall within the designation "provincial ob-
jects," but that restriction has nothing whatever to.do
with corporate capacities which may include every cap-
acity (excepting capacities that by section 91 (enumer-
ated heads) can only be conferred by the Dominion)
with which an incorporeal subject of rights and duties
can be endowed. Any "object" according to this in-
terpretation is "provincial" which can be carried out
within the limits of the province provided at all events
that it is not one committed by the "British North

(1) L.R. 9 Ex. 224.
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1915 America Act" to the exclusive control of the Parlia-
BONANZA ment of Canada. While in this view the province can-

CREEK GOLD
MINING CO. not invest the company with the right to carry out

r. "objects" which are not "provincial" it can neverthe-THE KINo.
f J less endow the company with capacity to acquire

D rights and powers having no relation to such "objects"
from any other competent legislative authority.

I have already indicated certain passages in the
judgments of the Privy Council which appear to me to
be incompatible with this construction and to which I
think effect ought to be given in this court whether
they stiictly possess or do not possess the authority
of decisions.

As may have been collected from what I have
written above I think that fairly read the observations
referred to mean, that the limitation expressed by
"with provincial objects" has reference to the business
or undertaking the company is capable under its con-
stitution of carrying on, and the powers and capa-
cities with which the company is for that purpose en-
dowed, looked at as a whole; in other words, that by
force of the phrase "with provincial objects" such a
company is affected by a "constitutional limitation"
which makes it incapable of pursuing "objects" not
"provincial."

ANGLIN J.-Two questions are presented in this
case:-

(a) Whether the appellant company, incorporated
by the Province of Ontario to carry on mining opera-
tions without territorial limitation, has capacity to
avail itself of the sanction of any competent authority
outside Ontario to operate within its jurisdiction.

(b) Whether the appellant company was duly
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sanctioned to acquire and operate mining properties 1

in the Yukon Territory by authority competent to con- BONANZA
CREEK GOLD

fer those rights. MINING CO.

On the first question, but for a misconception by TrI NG.
the learned judge of the Exchequer Court of what I n

there stated - as inexplicable to me as it is unfor- n

tunate - I should merely refer to my views expressed
in the Companies' Case (1), p. 452 et seq., as a suffi-
cient presentation of my reasons for an affirmative
answer. But, if what I said in that case is so ambigu-
out that it is open to the interpretation put upon it
by Mr. Justice Cassels, it would seem advisable that
I should endeavour to re-state my opinion in unmis-
takable terms. The learned judge says:-

As I read the judgment of Mr. Justice Anglin, I would infer
from it that his view would also be that a company incorporated
by a province for the purpose of mining would be confined in the
exercise of its main functions to the province incorporating it. He
does state that lie finds "nothing in the language of clause 11 of sec-
tion 92 of the "British North America Act," which compels us to hold
that the ordinary mercantile, trading or manufacturing company, in-
corporated by a province to do business without territorial limita-
tion is precluded from availing itself of the so-called comity of a
foreign state, or of a province, which recognizes the existence of
foreign corporations and permits their operations in its territory."

From this it would appear that the learned judge is dealing with
the case of ordinary mercantile trading and manufacturing com-
panies. I would not infer from his reasons that his view would be
that where the business of the company is that of a mining company,
such a company would have the capacity to carry on its mining busi-
ness, namely, that of mining in a foreign country.

"The ordinary mercantile, trading or manufactur-
ing company" was referred to in the passage quoted
from my opinion in contrast to bodies incorporated
"for the establishment and maintenance of a hospital
or the building 6f a railway," mentioned in the sen-

(1) 48 Can. S.C.R. 331.
41
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1915 tence immediately preceding as examples of corpora-
BONANZA tions the nature of whose objects implies territorial

CREEK GOLD
MINING CO. limitation, and because in the second part of the ques-

V. tion then under consideration a company incorporated
THE KING.

"for the purpose of buying and selling or grinding
grain" was preferred as an example. The inference
that a mining company was intended to be excluded
from the class of provincial corporations entitled to
avail themselves of international comity by the refer-
ence to an "ordinary mercantile, trading or manufac-
turing company" and to be placed rather within the
class of which the hospital corporation and the rail-
way company were given as examples, seems to me,
with respect, to be scarcely warranted. But, without
discussing further the question whether a mining com-
pany falls within the category covered by the descrip-
tion, a "mercantile, trading or manufacturing com-
pany," in order to remove. any possibility of future
misapprehension, I shall state explicitly that the
nature of the objects of a mining company incorpor-
ated by a province does not, in my opinion, involve an
implication that its operations are to be confined
within the limits of the province, and that, if its
letters patent, or incorporating statute impose no ter-
ritorial limitation, it may avail itself of the comity of
another state or province.

Mr. Justice Cassels, however, proceeds to deal
further with my opinion in the Companies' Case(1).
He says:-

The second question submitted for the opinions of the court is as
follows:-

"Has a company incorporated by a provincial legislature under the

powers conferred in that behalf by section 92, article 11, of the

(1) 48 Can. S.C.R. 331.
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'British North America Act,' 1867, power or capacity to do business 1915
outside of the limits of the incorporating province ? If so, to what
extent and for what purpose?" NOLANZACREEK GOLD

The answer of 'Mr. Justice Anglin is as follows:- MINING CO.
"Yes-subject to the general law of the state or province in V.

which it seeks to operate and to the limitations imposed by its own THE KiNG.

constitution- but not 'by virtue of (the powers conferred by its) Anglin J.
provincial incorporation.' "

If this answer is taken by itself, I infer from it that the learned
judge was of opinion that the capacity of the corporation was
limited to the province in which the business was being carried on, as
he limits his answer by the words "but not by virtue of (the powers
conferred by its) provincial incorporation."

Why the learned judge should have taken this
answer by itself and without reference to the reasons
on which it was based can only be surmised. In the
answer "taken by itself" I have sought in vain for
anything which warrants reading the categorical
answer, "Yes," as "No." The quoted words, "but not
'by virtue of (the powers conferred 'by its) provincial
incorporation'," were taken from the second part of
the question being answered. The allusion - suffici-
ently obvious, I thought - was to the passages in my
opinion where I had discussed this question and stated
the grounds on which I based my affirmative answer.
For instance:-

If the operations or activities of any foreign corporation should
depend for their validity upon the powers conferred on it by the law
of the incorporating state, it would in my opinion be difficult to sus-
tain them, inasmuch as "the law of no country can have effect as law
beyond the territory of the Sovereign by whom it was imposed."
But the exercise of its powers by a corporation extra-territorially
depends not upon the legislative power of its country of origin, but
upon the express or tacit sanction of the state or province in which

such powers are exercised and the absence of any prohibition on the
part of the legislature which created it against its taking advantage
of international comity. All that a company incorporated without

territorial restriction upon the exercise of its powers carries abroad
is its entity or corporate existence in the state of its origin coupled

with a quasi negative or passive capacity to accept the authorization

411/2
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1915 of foreign states to enter into transactions and to exercise powers
within their dominions similar to those which it is permitted to enter

BONANZA i to and to exercise within its state of origin. Even its entity as aCREEK GOLDI
MINING CO. corporation is available to it in a foreign state only by virtue of

v'. the recognition of it by that state. It has no right whatever in a
THE KING. foreign state except such as that state confers.

Anglin J.
- The provincial company is a domestic company and exercises its

powers as of right only within the territory of the province which
creates it. Elsewhere in Canada, as abroad, it is a foreign company
and it depends for the exercise of its charter powers upon the sanc-
tion accorded by the comity of the province in which it seeks to
operate, which, although perhaps not the same thing as international
comity, is closely akin to it.

When the "British North America Act" was passed the doctrine of
comity in regard to foreign corporations was well established as a
rule of international law universally accepted. It had been long
acted upon in English courts and had received Parliamentary recog-
nition. Modern law acknowledges this capacity of every corporation,
not expressly or impliedly forbidden by its state of origin to avail
itself of privileges accorded by international comity, as something so
inherent in the very idea of incorporation that we would not, in my
opinion, be justified, merely by reason of the presence in the clause
expressing the provincial power of incorporation in such uncertain
words as "with provincial objects," in ascribing to the Imperial Par-
liament the intention in passing the "British North America Act" of
denying to provincial legislatures, otherwise clothed with such ample
Sovereign powers, the right to endow their corporate creatures with
it. Bateman v. Service(1), at page 391. The impotency which such a
construction of the statute would, in many instances, entail upon pro-
vincial companies affords a strong argument against adopting it.
Had Parliament intended in the case of the provincial power of in-

corporation to depart from the ordinary rule by confining the activi-
ties of every provincial corporation within the territorial limits of

the province creating it, it seems to me highly improbable that the

words "with provincial objects" would have been employed to effect
that purpose. Some such words as "with power to operate only in the

province" would have expressed the idea much more clearly and un-

mistakably. Inapt to impose territorial restriction the words "with

provincial objects" may be given an effect, which seems more likely
to have been intended and which satisfies them, by excluding from
the provincial power of incorporation such companies as have objects
distinctly Dominion in character either because they fall under some

(1) 6 App. Cas. 386.
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one of the heads of legislative jurisdiction enumerated in section 91, 1915
or because, they "are unquestionably of Canadian interest and im-.
portance." BONANZA

CREEK GOLD
MINING Co.

How the learned judge of the Exchequer Court, .*

with these passages before him, reached the conclusion THE KING.

that the answer given by me to the second question Anglin J.

propounded in the Companies Case(1) meant that in
my opinion the capacity of a provincial corporation,
without territorial limitation expressed in its charter
or implied in the nature of its objects, "is limited to
the province in which the business was being carried

on" (sic), assuming that he meant "limited to the pro-
vince which granted the incorporation," I am at a loss
to understand. But to remove the possibility of
further misunderstanding I shall again state expli-
citly that a provincial corporation, not territorially
limited by its letters patent or Act of Incorporation,
or by the nature of its objects, in my opinion has capa-
city, within the limitation of its constating instru-
ment as to the character and extent of its undertak-
ing, to avail itself of the comity of a foreign state or of
another province.

The recent decision of the Judicial Committee in
John Deere Plow Co. v. Wharton(2) was pressed upon
us by counsel for the respondent. After a chreful
study of the judgment in that case I fail to find in it
anything which conflicts with the views above ex-
pressed. All that was there decided is that a
province cannot legislate so as to deprive a Dominion company of its
status and powers. This does not mean that these powers can be
exercised in contravention of the laws of the province restricting the
rights of the public in the province generally. What it does mean is
that the status and powers of a Dominion company as such cannot
be destroyed by provincial legislation.

(1) 48 Can. S.C.R. 331.
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1915 Certain provisions of the British Columbia "Com-
BONANZA panies Act" requiring the appellant, a Dominion

CREEK GOLD
MINING CO. Company,

THE KING. to be registerd in the province as a condition of exercising its powers
- or of suing in the courts,

Anglin J.
were held to be "inoperative for these purposes."

The question, says the Lord Chancellor, is not one of enactment

of laws affecting the general public in the province and relating to

civil rights, or taxation, or the administration of justice. It is in

reality whether the province can interfere with the status and cor-

porate capacity of a Dominion company in so far as that status and

capacity carries with it powers conferred by the Parliament of Can-

ada to carry on business in every part of the Dominion. Their Lord-

ships are of opinion that this question must be answered in the

negative.

I may, perhaps, be pardoned if I quote from my

opinion in the Companies' Case(1) the short passage

.dealing with this point (pp. 455-6) :-

The Dominion company, on the other hand, is a domestic company

in all parts of Canada. It exercises its powers as of right in every

province of the Dominion. While a Dominion company is, generally

speaking, subject to the ordinary law of the province, such as the

law of mortmain (Citizens Ins. Co. v. Parsons (2), at p. 117)-while
it may be taxed by the province for purposes of provincial revenue

- (Bank of Toronto v. Lam be(3) ), while it may be required to con-

form to reasonable provisions in regard to registration and licensing

(The Brewers' Case (4) ), a provincial legislature may not exclude it,

or directly or indirectly prevent it from enjoying its corporate rights

and exercising its powers within the province (City of Toronto v.

Bell Telephone Co. (5) ; Compagnie Hydraulique de St. Frangois v.

Continental Heat and Light Co. (6)), as (subject perhaps in the case

of alien corporations to the provisions of any general Dominion legis-

lation dealing with them under clause 25 of section 91) it may do in

the case of other corporations not its own creatures.

I am, for these reasons, of the opinion that ques-

tion (a) should be answered in the affirmative.

(1) 48 Can. S.C.R. 331. (4) (1897) A.C. 231.

(2) 7 App Cas. 96. (5) (1905) A.C. 52.

(3) 12 App. Cas. 575. (6) (1909) A.C. 194.
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This case affords a striking illustration of the un- 1915

desirability of having the judges of this court express BONANZA
CREEK GOLD

opinions upon abstract questions. Although it has MINING CO.
been authoritatively stated time and again, and most V.

TEKING.
emphatically in the Companies' Case itself (1), at p. -

589; In re Referenues(2), at pp. 3(1, 588 and 592;

(see also In re Criminal Code(3), that the opinions
expressed in answer to such questions

are only advisory and will have no more effect than the opinions of
the law officers,

and that they

do not affect the rights of the parties or the provincial decisions.

and are "not binding upon us," "or upon any of the
judges of the provincial courts," the learned judge of
the Exchequer Court has deemed it

the proper course for (him) to pursue to give effect to the opinion of
the learned judges in the Supreme Court. * * * I am not sure (he
says) that technically I am bound by these reasons, but I have too
much respect for the opinions of the Appellate Court not to follow
their views no matter what my own opinion might be on the question,

and he carefully abstains from expressing any opinion
of his own, determining the case, as he apparently

thought (though erroneously), in conformity with the

views expressed by a majority of the judges of this

court in the Com ipanies' Oase(4). While wishing to

refrain from an animadverting on the course adopted
by the learned judge, I may perhaps venture the obser-

vation that if a superior court judge of his experience
finds advisory opinions given by the judges of this
court so embarrassing that, although "not sure that

technically (he is) bound" by them he deems it his
duty to follow them regardless of his own views, they

(1) [1912] A.C. 571. J3) 43 Can. S.C.R. 434.
(2) 43 Can. S.C.R. 536. (4) 48 Can. S.C.R. 331.
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19I5 are likely to prove even more embarrassing and pro-

BONANZA ductive of trouble and uncertainty in courts of inferior
CREEK GOLD
MINING CO. jurisdiction.

H . I Would answer question (b) in the affirmative forTHE KING. N

Angun.T. the reasons given by Mr. Justice Duff.

Appeal dismissed uith costs.

Solicitor for the appellants: J. H. Moss.

Solicitor for the respondent: George F. Shepley.
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THE BOARD OF TRUSTEES OF 1914

REGINA PUBLIC SCHOOL DIS- *Oct. 15, 16.
APPELLANT;

TRICT NO. 4 OF SASKATCHE- ' 1915

IVAN (PLAINTIFF).. ................ *Feb. 2.

AND

THE BOARD OF TRUSTEES OF
GRATTON SEPARATE SCHOOL
DISTRICT NO. 13 OF SASKAT-R
CITEWAN (DEFENDANT) ...........

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Edncation-School boards-Assessment and tawation-Taxes payable
by incorporated companies-Apportionment-Shares for public
and separate school purposcs-Notice-Construction of statute-
Legislative jurisdiction--"B.K.A. Act, 1867," sec. 92-"Sas-
katchewan Act," 4 d 5 Edir. 111. c. 42, s. 17- "School Assess-
ment Act." H.S. Sask., 1909, c 101, ss. 93, 93a.

Section 93 of the Saskatchewan "School Assessment Act," R.S. Sask.,
1909, ch. 101, authorizes any incorporated company to give a notice

requiring a portion of the school taxes payable by the company
to be applied to the purposes of separate schools, and section
93a, as enacted by section 3 of chapter 36 of the Saskatchewan
statues of 1912-1913, authorizes separate school boards them-
selves to give a notice to any company which fails to give the not-
ice authorized by section 93 requiring that its taxes should be
apportioned between the boards according to the assessments of
public and separate school supporters in the district. A number
of companies neglected to give the notice provided for and the
separate school board gave them notices requiring a portion of
their taxes to be applied for the purposes of that board. In these
circumstances the public school board claimed the whole of the
taxes payable by the comFanies in question and the separate
school board claimed a portion of such taxes. On a special case,
directed on the application of the municipal corporation,. ques-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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tions were submitted for decision as follows: (a) Had the Sask-
atchewan Legislature jurisdiction to enact section 93a of the
"School Assessment Act"; (b) if question (a) be answered in
the negative, has the defendant (the separate school board) the
right it claims to a portion of the said taxes; (c) if question
(a) be answered in the affirmative, has the defendant the right
it claims to a portion of the said taxes,?

Per *Davies and Duff JJ. (expressing no opinion as to the constitu-
tionality of the legislation), that the effect of the enactments in
question was not to give the separate school board any portion
of the taxes claimed by it. The Chief Justice and Anglin J.
contra.

Per Idington J.--The enactment of section 93a was ultra vires of the
Legislature of Saskatchewan. The Chief Justice and Anglin J.
contra.

Per Fitzpatrick C.J. and Anglin J.-The Legislature of Saskatchewan
had jurisdiction to enact section 93a of the "School Assessment
Act," and the taxes payable by the companies in question should
be apportioned between the public and the separate school boards
in shares corresponding with the total assessed value of assess-
able property assessed to persons other than incorporated com-
panies for public school purposes and the total assessed value
of property assessed to persons other than incorporated com-
panies for separate school purposes respectively.

Judgment appealed from (7 West. W.R. 7) reversed, the Chief Jus-
tice and Anglin J. dissenting.

APPEAL from the judgment 9cf the Supreme Court
of Saskatchewan (1), affirming the judgment of Brown
J.(2), upon the special case submitted for decision.

In the year 1913 the Corporation of the City of Re-
gina, Sask., collected school taxes from a number of
companies whose property was assessed within the
city and which had omitted to give notices as auth-
orized by section 93 of the "School Assessment Act,"
R.S. Sask., 1909, ch. 101, requiring an apportionment
of the taxes payable by such companies and a share
thereof to be applied for the purposes of separate
schools. The respondent gave notices to the said com-
panies, under section 93a of the "School Assessment

(1) 7 West. W.R. 7.
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Act," as enacted by the Saskatchewan statutes of 1915

1912-1913, ch.36, sec. 3, that unless and until they had REGINA
PUBLIC

given notices as provided by said section 93 the school SCHOOL

taxes payable by them would be divided between the DISTRICT

public school- district and said separate school district GRATTON
SEPARATE

"in shares corresponding with the total assessed value SCHOOL
DISTRICT.

of assessable property assessed to persons other than -

corporations for public school purposes and the total
assessed value of the assessable property assessed to
persons other than corporations for separate school
purposes respectively." The form of the notice so
given was that provided by said section 93a of the
"School Assessment Act." In these circumstances the
appellant, as plaintiff, claimed the whole of the said
taxes and the respondent, defendant, also claimed a
portion thereof for the purposes of their respective
school districts. It was contended by the appellant
that section 93a prejudicially affected the rights of cer-
tain classes of persons with respect to schools within
the meaning of section 17 of the "Saskatchewan Act,"
(D.) 4 & 5 Edw. VII. ch. 42, that it was ultra vires of

the Legislature of Saskatchewan, and that, in any case,
upon its true interpretation, it did not entitle the re-
spondent to any portion of the taxes which it claimed.
The respondent contended that the section was intra
vires of the legislature and, in the circumstances, gave
it the right to a portion of the taxes in question.
Thereupon the City of Regina sought relief, under
Supreme Court Rule 566A, and obtained an order
directing the issue to be tried by means of a special
case submitted for decision by the court. The special
case submitted was, as follows:-

"This is an action commenced by way of originat-

591
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1915 ing summons issued by the City of Regina, in the Pro-
REGINA vince of Saskatchewan, and Dominion of Canada, on
PUBLIC
SCHOOL the 12th day of November, 1913, for the purpose of

DISTRICT
determining the respective rights of the above plain-

SRATTO tiff and defendant to certain school taxes collected by
SCHOOL the said City of Regina.

DISTRICT.

- "On the day appointed for attendance under said
summons, namely, the 4th day of December, 1913, the
Honourable Mr. Justice Lamont iordered that the
question as to the rights of the plaintiff and defendant
herein to the money in question be tried by means of
a special case.

"Pursuant to the said order, the following case has
been stated for the opinion of the court:-

"1. Gratton Separate School District Number 13
of Saskatchewan is a separate school district within
the City of Regina existing under the 'School Act,'
being chapter 100 of the Revised Statutes of Saskatche-
wan, 1909, and amendments thereto, and is a town dis-
trict within the meaning of the 'School Assessment
Act,' being chapter 101 of the Revised Statutes of
Saskatchewan, 1909, and amendments thereto.

"2. Regina Public School District Number 4 of

Saskatchewan is a public school district existing
under said Act and amendments thereto, and is also a
town district as aforesaid.

"3. The City of Regina is a municipal corporation
existing under the 'City Act,' being chapter 84 of the
Revised Statutes of Saskatchewan, 1909, and amend-

ments thereto.
"4. Gratton Separate School is a Roman Catholic

separate school established in the Regina Public

School District Number 4 of Saskatchewan.
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"5. The companies mentioned in schedule 'A' at- 1915

tached hereto are companies, the whole of the assess- REGINA
PUBLIC

able property of which lying within the limits of the SCHOOL
DISTRICT

plaintiff school district was entered, rated and as- V.
GRATTONsessed upon the assessment roll of the City of Regina, SEPARATE

for the plaintiff school district for the year 1913, and SCHOOL
DISTRICT.

the taxes so assessed have been or are being collected -

as taxes payable for the plaintiff school district.

"6. Each of the companies mentioned in the said
schedule 'A' has been duly served by the defendant
with notice prescribed by section 93a of the 'School
Assessment Act.'

"7. None of the companies mentioned in the said
schedule 'A' has to this day given any notice to the
secretary-treasurer of the City of Regina, or the sec-
retary of either the plaintiff or defendant, requiring
any of the real or personal property for which such
company is liable to assessment, to be entered, rated
or assessed for the purposes of the said separate
school.

"8. None of the companies mentioned in the said
schedule 'A' has been entered as a separate school sup-
porter in the assessment roll of the said city in re-
spect of any property, and no property of any of the
said companies has been assessed in the name of the
company for the purposes of the said separate school.

"9. The defendant school district claims that the
school taxes payable by the said companies for the
year 1913 should be divided between it and the plain-
tiff school district, as provided in section 93a of the
'School Assessment Act'; the plaintiff school district
claims the whole of the taxes payable by said com-
panies.
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"The questions for the opinion of the court are:-
REGINA
PUBLIC "(a) Had the Saskatchewan Legislature jurisdic-
SCHOOL

DISTRIor tion to enact section 93a of the 'School Assessment

GRATTON Act,' being section 3, chapter 36 of the statutes of
.SEPARATE Saskatchewan, 1912-1913 ?

SCHOOL
DISTRICT. "(b) If question (a) be answered in the negative,

has the defendant the right it claims to a portion of
said taxes ?

"(c) If question (a) be answered in the affirma-
tive, has the defendant the right it claims to a portion
of the said taxes ?"

The special case was tried before His Lordship Mr.
Justice Brown who, in his judgment, on 16th May,
1914, held that public school supporters were prejudi-
cially affected by section 93a, but that, nevertheless,
the enactment was intra vires and that the respondent
was entitled to the portion of the taxes which it
claimed. The plaintiff (now appellant) appealed to
the Supreme Court in banco which, by the judgment
now appealed from, affirmed.'the decision of Brown J.

Wallace Nesbitt K.C. and Christopher C. Robin-
son for the appellant.

H. Y. MacDonald K.0. for the respondent.

THE CHIEF JUSTICE (dissenting).-On this appeal
we are asked to say if we agree with the answers given
by the two provincial courts to the three questions
formulated by the trial judge in the terms and under
the circumstances so fully explained in the opinions
of my brother judges that it is unnecessary for me to
do more than refer to them.

'594



VOL. L.] SUPREME COURT OF CANADA. 595

.We are all, with the exception of Mr. Justice Iding- 1

ton, of opinion that the first question was properly REGINA
PUBLIC

answered in the affirmative. SCHOOL
DISTRICT

To hold, as in the majority we do, that the Legis- G .
GRATTON

lature of Saskatchewan was competent to enact sec- SEPARATE
SCHOOL

tion 3, chapter 36 of the statutes of Saskatchewan, DISTRICT.

1912-13 (now known as section 93a) in amendment of Thechief

section 93, chapter 30, of the ordinances of the North. Justice.
West Territories passed in the year 1901, it is suffi-
cient to refer to section 17 of the Saskatchewan Act,
4 & 5 Edw. VII. ch. 42 (Canada), which is in these
terms:-

17. 6ection 93 of the "British North America Act, 1867," shall
apply to the said province, with the substitution for paragraph (1)
of the said section 93 of the following paragraph:-

(1) Nothing in any such law shall prejudicially affect any right
or privilege with respect to separate schools which any class of per-
sons have at the date of the passing of this Act under the terms of
chapters 29 and 30 of the ordinances of the North-West Territories,
passed in the year 1901, or with respect to religious instruction in
any public or separate school as provided for in the said ordinances.

(2) In the appropriation by the legislature or distribution by
the Government of the province of any moneys for the support of
schools organized and carried on in accordance with the said chapter
29, or any Act passed in amendment thereof or in substitution there-
for, there shall be no discrimination against schools of any class de-
scribed in the said chapter 29.

(3) Where the expression "by law" is employed in paragraph 3
of the said section 93, it shall be held to mean as set out in the said
chapters 29 and 30; and where the expression "at the union" is em-
ployed in the said paragraph 3 it shall be held to mean that date
at which this Act comes into force.

In construing this constitutional enactment we are
not only entitled, but bound, to consider the history of
the subject-matter dealt with, and by the light derived
from such source, to put ourselves as far as possible
in the position of the legislature whose language we
have to expound. In re Branch Lines, Canadian Paci-
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1915 fic Raikoay(1), at pages 89-90; In re Representation
REGINA in the House of Commons(2), at page 567; Halsbury,
PUBLIC
SCHOOL vol. 27, p. 141, sec. 260.

DISTRICT
,. When this section 17 was under consideration in

RATTOE Parliament it was deemed necessary, because of the
SCHOOL bitter controversy to which it gave rise, to fully ex-

DISTRICT.

- plain the meaning of the language used and the part
The-Chief
Justice. which it was intended it should play in the general

economy of the constitution then being provided for
the new province. It was pointed out that the subject
of education is separately dealt with and has its own
code in section 93 of the "British North America Act";

and that the powers of the original confederating

provinces to make laws in relation to education are
expressly limited by this section in several respects.
(1) The right to denominational schools which any
class of persons had by law in each province at the
date of the Union must be preserved; (2) The powers,
privileges and duties conferred in Upper Canada upon
separate schools and school trustees of the Roman
Catholics are extended to the dissentient schools of
Protestants in Quebec; (3) Where in any province a
system of separate or dissentient schools exists by law
at the Union, or is thereafter established, an appeal
shall lie to the Governor-in-Council from any act or
decision of any provincial authority affecting any
right or privilege of the minority.

If, therefore, section 93 of the "British North
America Act" had been made applicable in its en-
tirety to the new province, the effect would have been
to preserve any right or privilege with respect to de-
nominational schools (not merely separate) which
any class of persons had by law in that part of the

(2) 33 Can. S.C.R. 475.
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territory which was then being brought into the Union. 1915

If the words "in the province at the Union" meant the REGINA
PUBLIC

time at which the territory came into the Union as a Sciono
DISTRICT

province, the word "law" would have included the pro-
visions of section 11 of the "North-West Territories GRATTON

SEPARATE

Act" of 1875 and of chapters 29 and 30 of the ordin- ScHoorL
DIsTRICT.

ances of 1901.
The-Chief

To avoid the doubt and uncertainty which arose Justice.

out of the "Manitoba Act" it was decided to adopt the
section we are now considering, which limits the rights
and privileges of the minority, Protestant or Catho-
lic, in any school district to those secured to it by
chapters 29 and 30 of the ordinances and excludes the
rights and privileges guaranteed either by section 11
of the "North-West Territories Act," 1875, or by any
other legislation in force in the territories with regard
to any class of schools.

'It is, therefore, necessary to examine the provi-
sions of those ordinances to ascertain the nature and
extent of the legislative control which the province
has over education. Under chapters 29 and 30, the
schools, whether public or separate, are the schools of
all the ratepayers and they are in every respect on a
basis of absolute equality. The Department of Edu-
cation exercises the same control over all schools, and
all the land in the province liable to assessment for
municipal purposes is subject to assessment for school
purpose. Provision is made for the taxation of land
held jointly and for land held by companies.

Only three classes of schools are authorized: (a)
Public (undenominational) schools; (b) Protestant
separate; (c) Roman Catholic separate. And a separ-
ate school district can be established only in an exist-

* 42
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1915

REGINA
PUBLIC
SCHOOL

DISTRICT
,.

GATTON
SEPARATE

SCOOL
DISTRICT.

The Chief
Justice.

ing public school district. No rights or privileges
exist by those ordinances with respect to separate
schools is contrasted with public schools; except the
initial right of affecting the separation, which right
carries with it certain advantages with respect to
text-books, and the election of trustees who choose the
teacher; this is a right common to all schools. It was
also said and insisted upon at the time that the inten-
tion of Parliament was to secure to all the schools,
whether public or separate, their fair share in the
appropriation and distribution of any moneys for the
support of schools, which in practice they had always
received and which was necessary to place them in a
position to play their necessary part in the general
scheme of national education, and this explains why
sub-section 2 was made a part of section 17. The im-
portance of that sub-section is so very obvious in the
consideration of both the questions now submitted
that it will not be necessary to make further reference
to it.

To answer the first question in the negative it must,
therefore, be found that some right or privilege with
respect. to separate schools which a class of persons
had at the date of the passing of the "Saskatchewan
Act" was or is prejudicially affected by section 93a
now in question.

That section reads:-
In the event of any company failing to give a notice as provided

in section 93 hereof the board of trustees of the separate school dis-
trict may give to the company a notice in writing in the following
form or to the like effect, that is to say:-

The Board of Trustees of separate school district No.
of Saskatchewan hereby gives notice that unless and until your com-
pany gives a notice as provided by section 93 of the "School Assess-
ment Act" the school taxes payable by your company in respect of as-
sessable property lying within the limits of school district No. of
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Saskatchewan * * * will be divided between the said public 1915
school district and the said separate school district in shares cor- REGINA

responding with the total assessed value of assessable property as- PULIC
sessed to persons other than corporations for public school purposes SCHOOL
and the total assessed value of assessable property assessed to persons DISTRIcT

V.other than corporation for separate school purposes respectively. GRATTON
SEPARATE

The undoubted intention of the legislature as ex- SCHOOL
pressed iA that language is to provide, in accordance DISTRICT.

with the spirit and the letter of sub-section 2 of sec- The Chief
Justice.

tion 17, that the separate schools, whether Protestant -

or Catholic, are to share equitably in the distribution
of the taxes levied upon public companies in the differ-
ent school districts. And, assuming that to be the in-
tention of the legislature, in what respect can it be
said that a right or privilege with respect to separate
schools which any person had at the date of the "Sas-
katchewan Act" is violated or prejudicially affected
by the section ? Who are the persons prejudiced ?
The right of separation, the right to religious teach-
ing, the right to elect trustees are not in any way in-
terfered with and what other right had any class of
persons at the date of the passing of the "Saskatche-
wan Act" with respect to separate schools? The sec-
tion, I repeat, makes provision for the equitable dis-
tribution of moneys levied for the support of schools
and nothing more.

Mr. Nesbitt, on behalf of the appellant, hesitat-
ingly, and, I thought, almost apologetically suggested -
that because under section 93 of the ordinance in force
at the Union, the school taxes paid by those companies
which failed to take advantage of, or to exercise the
right to give notice, went to the support of the public
schools, there resulted in favour of the supporters of
those schools a negative right of which they were de-
prived by section 93a. This contention is so effec-

42%
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1915 tively disposed of by my brother Anglin that I hesitate
REGINA to do more than refer to what he says. The supporter
PUBLIc
SCHOOL of the public school, which is merely the school of the

DisTmICT
V. majority, Protestant or Catholic, in a school district

GATTON has no right or privilege with respect to the separateSEPARATE
SCHOOL school, which is the school of the minority in the same

DISTRICT.

Th hie district. The separate school supporters alone have
Justice. special rights or claims in relation to the separate

schools in districts in which they have exercised their
right to separation. That is to say, the minority in a
school district composes
a class of persons which enjoy some special benefit, immunity or ad-
vantage with reference to separate schools

in that district above and apart from those rights en-

joyed either at common law or under statutory -enact-

ment by the other inhabitants of the same district or

of the province at large; and it is the rights of that
minority which may not be prejudicially affected.

The only right or privilege with respect to the pay-
ment of rates enjoyed by any class of persons is that of
the minority, whether Protestant or Catholic, which
has established a separate school. That minority is
exempt from the obligation to pay any rates except
those they impose upon themselves (see section 41,
chapter 29, ordinance of 1901). A company which by
the very nature of things differs from the individuals,
whether Protestant or Catholic, of whom it is con-
stituted has not and cannot have any rights with re-
spect to, education and nothing done in the distribution
of the school taxes levied on its property can be held
to be a prejudicial affection of its right with re-
spect to separate schools. Further, can the contention
that the 'benefit derived from the receipt of taxes col-
lected on the property of a corporation, and which is
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dependent on the omission by that corporation to 1

exercise an option or faculty which, if exercised at any REGINA
PUBLIC

time, is sufficient to cause the benefit to inure to SCHOOL
DIsrcr

another, be described in the language of section 17 as D .
a right or privilege with respect to separate schools? EARATTO

And finally, by what right can a public school sup- SCHOOL
DISTRICT.

porter claim that all the taxes levied on public com- TheChief

panies should go to the exclusive relief of his obliga- Justice.
tion to maintain the school of his choice ?

Mr. Justice Lamont in the court below seems to
me to accurately state the position when he says

that the rights and privileges with which the legislature must not
interfere are those of the minority in any school district, and nothing
done in regard to that minority can in any way affect a public school
supporter either in the same or in any other district.

That the latter's rates may be increased as a result of
the legislation passed to provide for the equitable dis-
tribution of the money levied for school purposes as re-
quired by sub-section 2 of section 17 is possible, but
that sub-section necessarily contemplates changes in
the burden of taxation as the result of the changes in
the distribution which it requires so as to prevent dis-
crimination "against schools of any class described in
said chapter 29."

I now come to the consideration of the second
question.

As was said by their Lordships in the Judicial
Committee of the Privy Council in Brophy v. Attor-
ney-General of Manitoba(1) :-

Whilst, however, it is necessary to resist any temptation to de-
viate from the sound rules of construction in the hope of more com-
pletely satisfying the intention of the legislature, it is quite legiti-
mate where more than one construction of a statute is possible to
select that one which will best carry out what appears from the gen-

(1) [1895] A.C. 202, 216.
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1915 eral scope of the legislation and the surrounding circumstances to

REGINA have been its intention.

PUBLIC Section 93, which 93a was intended to amend, may
DisTRIm' be said to be applicable, if not in express terms by im-
CnATTox plication, only to those companies which have Pro-
SEPARATE

SCHOOL testant and Catholic shareholders, because it provides
DisTicT. that the share of a company's property which may be
The Chief assessed in any school district for separate school pur-
Justice.

- poses shall bear the same ratio and proportion to the
whole property of the company assessable within the
municipality or school 'district as the amount or pro-
portion of the shares or stock of the company held and
possessed by persons who are Roman Catholics or Pro-
testants bears to the whole amount of such shares or
stock of the company. But the amending section con-
tains no such provision. That section (93a) is applic-
able in terms to all companies which fail to give the
notice provided for in section 93. The language used
is-

In the event of any company failing to give a notice as provided
in section 93.

Mr. Justice Newlands in the court belo* and the
majority here interpret that section so as to make it
applicable exclusively to such companies as may give
the notice required by section 93. I think that, rea--
sonably construed, the language is broad enough to
comprise all the public companies which have failed
to give the notice required by section 93. That seems
to be a fair construction of the language used and has
this additional advantage thatit gives full effect to
the evident intention of the legislature which was
to divide the taxes collected from all companies who do not take ad-
vantage of section 93 between the public and separate schools in each
district in shares corresponding with the total assessed value of the
assessable property assessed to persons other than corporations for
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public school purposes and the total assessed value of the assessable 1915
property assessed to persons other than corporations for separate REGINA
school purposes respectively. PLtIC

SCHOOL
All ratepayers, Protestant or Catholic, in each dis- DISTRICT

trict contribute to the prosperity of those companies GRATTON

in proportion to their numbers, and why should they SEPARATE
SCHOOL

not all share in the distribution of the taxes levied on DIsmRICT.

their property for school purposes ? If the language The Chief

used may be construed so as to produce that result, Justice.

why should we be astute to give it another meaning
which is not consistent either with common justice or
the spirit and letter of the constitutional Act, sub-
section 2, section 17.

If, as Mr. Justice Lamont says, the legislature had intended that
93 (a) should apply only to such companies as had shareholders of
the religious faith of the separate school, one would have expected
provision would have been made by which it could be ascertained
what companies had and what companies had not shareholders be-
longing to such religious faith. No such provision is found. With-
out such provision section 93(a), limited to certain companies only,
would provide no remedy and would be useless.

The very general language used in the section
should be construed so as to give effect to what ap-
pears in the general scope of the legislation in the sur-
rounding circumstances to have been the intention of
the legislature.

For these reasons I would dismiss this appeal and
answer the questions as they were answered below.

DAVIES J.-This was a special case agreed to by
the parties to the action for the purpose of determin-
ing the respective rights of the public schools and
separate schools to certain school taxes collected from
companies by the City of Regina in the Province of
Saskatchewan.

The questions submitted were whether the Sas-
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1915 katchewan Legislature had power to enact section 93a
REGINA of the "School Assessment Act," and if so whether the
PUBLIC
SCHOOL Gratton Separate School Trustees had the right they

DISTRICT
,. claimed to a portion of the school taxes in dispute.

GRATTON
SEPARATE The provincial courts answered the questions in

SHOL the affirmative, Newlands J. dissenting from the

Davies . answer affirming the Separate School Trustees' right
- to claim a portion of the taxes.

With respect to the constitutional question as to
the jurisdiction of the Legislature of the province to
enact the section in question, 93a, the conclusion I
have reached upon its proper construction relieves me
from discussing or alswering the question of the legis-
hature's jurisdiction.

That conclusion is in accordance with that stated
in his dissenting opinion by.Mr. Justice Newlands of
the Supreme Court of Saskatchewan, sitting en bano,
to the effect that -the section 93a does not give the
Board of trustees of Gratton Separate School District,
the defendant respondent in this appeal, the right
they claim to a portion of the taxes payable by the
companies mentioned in Schedule "A" attached to the
special case.

It being, therefore, unnecessary to answer the con-
stitutional questions asked, I follow the opinion and
advice of the Judicial Committee in the recent judg-
ment delivered by them in the appeal of The John

Deere Plow Company v. Wharton(1), and refrain

from expressing any opinion. The Lord Chancellor,
in delivering the judgment of their Lordships, said,
at pages 338-9:-

The structure of sections 91 and 92 and the degree to which the

connotation of the expressions used overlaps render it, in their Lord-

(1) [1915] A.C. 330.
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ships' opinion, unwise oil this or any other occasion to attempt ex- 1915
haustive definitions of the meaning and scope of these expressions. REGINA
Such definitions, in the case of language used under the conditions in PUBLC

which a constitution such as that under consideration was framed, SCHOOL
must almost certainly miscarry. It is-in many cases only by confining DISTRICT

decisions to concrete questions which have actually arisen in cir- GRATON
cumstances, the whole of which are before the tribunal, that injustice SEPARATE

to future suitors can be avoided. Their Lordships adhere to what SCHOOL
was said by Sir Montague Smith in delivering the judgment of the DISTRICT.

Judicial Committee in Citizens' Insurance Company v. Parsons (1), to Davies J.
the effect that in discharging the difficult duty of arriving at a rea-

sonable and practical construction of the language of the sections, so

as to reconcile the respective powers they contain and give effect to

them all, it is the wise course to decide each case which arises with-

out entering more largely upon an interpretation of the statute than

is necessary for the decision of the particular question in hand.

This extract is, of course, applicable to the Sas-
katchewan "Constitutional Act," the provisions of
which we are asked to construe by the special case.

Turning then to the amending section 93a under
review, I agree with the construction Mr. Justice New-
lands places upon it. We must bear in mind that
under the law as it stood when first passed in the
North-West Territories ordinances, and as enacted
and continued by the Saskatchewan Legislature up to
the passing of the amendment 93a in 1913, a company
which had no shareholders of the religious faith of the
separate school was neither required to give nor could
give the notice specified in section 93.

Section 93 of the "School Assessment Act," and
section 93a, which was passed either in amendment or
by way of supplement to section 93 must be read and
construed together.

Section 93 is a permissive section merely authoriz-
ing a company by notice in that behalf to require cer-

tain specially designated parts of its property to be
assessed for the purposes of the separate school and not for public

school purposes

I1) 7 App. Cas. 96, at p. 109.
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1915 with the proviso that the share to be assessed for
REGINA separate school purposes should bear the same propor-
PUBLIC

SCHOOL tion to the whole property of the company assessable
DISTRICT

V. within the school district as the proportion of the

GRATTO shares of the company held by Protestants or Roman
SCHOOL Catholics respectively bore to the whole amount of the

DISTRICT.

DaiJ shares of the company.
- Section 93a may have been drafted with the inten-

tion in the draftsman's mind of compelling all com-

panies to give such notice. It provided that in the
event of any company failing to do so an arbitrary
division should be made of assessable school taxes

payable by the company between the separate and the
public schools, which division did not have any refer-

ence to the proportion of shares held in the company
by Protestants or Roman Catholics.

Now it is manifest that a company desirous of

exercising the permission given by section 93 must

before exercising it have ascertained with certainty

the, religious persuasions or beliefs or connections of

its various shareholders. In no other way could the

statutory division the company was authorized to re-

quire of its assessable taxes be made and the grossest

injustice might be done to one or other of the respec-

tive schools, public or separate, if in the absence of

such knowledge any company should attempt to exer-

cise its privilege.

And so after section 93a was passed its language,

"any company failing to give a notice as provided in

section 93," must have reference to such companies

only as possessed the knowledge necessary to enable

them to give the notice requiring the -proportional

division of their taxes and yet failed to give it. It
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could not have reference to companies in which none 1915

of the shareholders were of the "same religious faith" REGINA
PUBLIC

as that of the separate school seeking the division of SCHOOL
DisTiCr

the taxes.
GRATroN

In the case before us we have no evidence whatever SPA

of the religious faith or religious connections of any SCHOOL
DISTRIcT.

of the shareholders of the different companies men- D _

tioned in Schedule "A" of the case.

Mr. MacDonald, who argued the case of the de-
fendant separate school so ably, submitted that such
knowledge was not necessary, because the section 93a
applied to all companies that had not given the notice
the section provided for quite irrespective of their
power to give the notice from want of knowledge of
the religious faith or connections of its shareholders.

As already pointed out by me I cannot accept such
a construction, the effect of which would undoubtedly
be to defeat the manifest purpose and object of section
93, and probably in many cases create gross injustice.

It never was nor could have been intended that
companies not coming within section 93 at all and not
having the knowledge requisite to give the notice
should have their taxes diverted from the public
school to the separate school as a penalty for not giv-
ing a notice they could not legally give. The amending
section 93a is somewhat crudely drawn, but I do not
entertain any doubt of its real meaning and intent.

In my judgment, therefore, the amendment does
not apply to companies in which there are no share-
holders of the religious faith of the separate school
seeking a share of the taxes collected and I would
answer the questions by saying that, apart altogether
from the legislature's jurisdiction to enact section 93a.
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1915 upon which I express no opinion, that section does not
REGINA give the defendant the right it claims to a portion of
PUBLIC.

SCHOOL the school taxes in dispute.
DISTRICT

V. The appeal should be allowed with costs.
GRATTON
SEPARATE

SCHOOL IDINGTON J.-The question raised by this appeal is
DisTaIcT.

- whether or not section 17 of the "Saskatchewan Act"
dington J. fixed the boundaries of the rights of separate schools

in relation to taxes which such corporations as re-

spondent may claim. The question has arisen between
appellant and respondent representing the respective
interests of public school and separate school sup-
porters in that regard.

Said section 17 no doubt was designed to render
impossible such inequitable legislation by the legisla-
ture of the new province as would enable one religious
body or set of religious bodies to make, as it were,
reprisals from each other. If the judgments in the
courts below are right then the attempt has been an
absolute failure, for it is frankly admitted by the
learned trial judge, and indeed can hardly be seriously
denied, that the operation of section 93a now in ques-
tion will prejudicially affect every public school dis-
trict and every public school supporter where a separ-
ate school district exists. I may add thereto that just
to the extent the public school supporter is prejudi-
cially affected the separate 'school supporter will be
beneficially affected.

In creating the Province of Saskatchewan, and giv-
ing it the power enjoyed by other provinces, under
section 93 of the "British North America Act," para-
graph (1) of said section was substituted by the fol-
lowing:-

(1) Nothing in any such law shall prejudicially affect any right
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or privilege with respect to separate schools which any class of pre- 1915
sons have at the date of the passing of this Act under the terms of REGINA

chapters 29 and 30 of the ordinances of the North-West Territories, PUBLIC

passed in the year 1901, or with respect to religious instruction in SCHOOL
any public or separate school as provided for in the said ordinances. DISsaICT

V.
(2) In the appropriation by the legislature or distribution by GRATTON

the Government of the province of any moneys for the support of SEPARATE

schools organized and carried on in accordance with the said chapter SCHOOL

29, or any Act passed in amendment thereof or in substitution there- DISTaICT.

for, there shall be no discrimination against schools of any class Idington J.
described in the said chapter 29.

(3) Where the expression "by law" is employed in paragraph (3)
of the said section 93. it shall be held to mean the law as set out in
the said chapters 29 and 30; and were the expression "at the
Union" is employed in the said paragraph (3) it shall be held to
mean the date at which this Act comes into force.

It is important to observe that by its very terms
this substitution gives rise to a number of considera-
tions different from those which were touched upon in
a number of cases which depended upon the "Manitoba
Act." That Act simply adopted the very language of
section 93 of the "British North America Act," so far
as the same could be applicable to a single province.
This substitution introduces, in its every part, some-
thing which easily differentiates not only each such
part, but the group of three parts as a whole, from not
only the "Manitoba Act," but also from the proto-
type of both.

True, the language of the first two lines is iden-
tical with the original, and that has been construed as
governing the whole. Why was any more added if that
sufficed ?- Why adopt a change if these lines em-
bodied all that was desired and expressed all hoped to
be affected thereby? What purposes were the signifi-
cant words

or with respect to religious instructions in any public or separate
school as provided for in said ordinances,
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1915 intended to subserve ? Is it not clear that there was
REGINA something for which the section was intended to oper-
PUBLIC
SCHOOL ate relatively to public schools as well as separate

DIsmaor
schools? Why -blend the two subject-matters in one

GRArI'ON
SEARATE sub-section if the first half of a short sentence was to

SCHOOL be treated as confined to one subject, one point of view
DIsTICT.

- relative thereto, and the phrase, "any class of persons"
which is wide enough to cover any class outside or in-
side those of the class supporting a separate school, be
restricted in its meaning so as to cover only the latter
in the first part, but both in the latter part?

The trouble is that these lines forming only the
first part of a sentence and section in the Act to be
construed herein constituted nearly the whole of a
section in the "Manitoba Act" which gave rise to much
litigation and strife which has left a mark on men's
minds and that operates now as if the two sections
were identical.

If that part of this sub-section had been presented
in its present setting for the first time and due con-
sideration given that which is demanded by what fol-
lows and is implied in chapters 29 and 30 of the ordin-
ances of the North-West Territories passed in the year
1901, I venture to think no one would have thought of
making anything but the said ordinances the key-note
or dominating factor in the interpretation of the
whole section. Such, I submit, they clearly were in-
tended by their incorporation therewith to become.
So read and interpreted thus these two lines thereof
can and will be given another meaning than the nar-
row one which has been suggested.

I, therefore, turn to said ordinances to see how the
terms of them delimit or bound the rights of the war-
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ring factions. For the taxing purposes involved in 1915

this case, which is all that can concern us, let us look REGINA
PUBLIC

at the terms of said chapter 29, section 45 thereof, SCHOOL
DISTRICT

which first provides for the rights and liabilities of ,,.
separate school districts and then provides by sub- GEATTo

section 2 thereof, as follows: SCHOOL2 threof folowsDISTRICT.
(2.) Any person who is legally assessed or assessable for a public -

school shall not be liable to assessment for any separate school estab- Idington J.

lished therein.

Yet this which is thus expressly forbidden to be
done is what section 93a specifically enacts shall be
done; in an indirect manner it is true but none the
less effectually done.

Then we have provision made by subsection 2
above quoted, which specifically forbids, in the dis-
tribution of legislative grants, discrimina.tion against
schools of any class described by chapter 29, thereby
shewing the intention of the legislature in dealing
with the subject.

Again, in sub-section 3 above quoted we have the
words "by law" in sub-section 3 of the "British North
America Act" declared to mean the law as set out in
said chapters 29 and 30. Can there be a doubt, when
we have regard to all these provisions and the con-
siderations suggested thereby, that said chapters 29
and 30 were designed within said section 17 to per-
manently fix the boundaries of the rights of the separ-
ate schools and their supporters and the relations be-
tween them and the public schools and their sup-
porters ?

If so then let us again read the lines

nothing in any such law shall prejudicially affect any right or privi-

lege with respect to separate schools which any class of persons have,

upon which stress is laid, and see if the phrases "with

611



SUPREME COURT OF CANADA. [VOL. L.

1915 respect to" and "any class of persons" must necessarily
REGINA mean, and have relation to only those who are separ-
PUBLIC
Scuono ate school supporters.

DisTRicT
V. I submit the literal meaning of the words used

GRATTON does not imperatively require such interpretation andSEPARATE
SCHOOL may, taken in connection with the rest of the sub-

DISTRICT.
- section and the section as a whole be read as appellant

Idington J.
suggests. That protects both classes and insures them
and each of them against an invasion of that which
was guaranteed by chapters 29 and 30, which was the
final result of nearly thirty years of experience and
development in relation to a difficult problem.

Moreover, we have in said chapter 30, sections 9
and 93, which expressly deal with the problem of cor-

porate companies (the former in relation -to such in
rural districts and the latter in villages and town
districts) and enable any such company in a separate
school district to give notice of its desire to have the
whole or part of its property assessed for separate
school purposes and not for public school purposes,
but in each case:-

Provided always that the share or portion of the property of any
company entered, rated or assessed in any municipality or in any
school district for separate school purposes under the provisions of
this section shall bear the same ratio and proportion to the whole
property of the company assessable within the municipality or school
district as the amount or proportion of the shares or stock of the
company so far as the same are paid or partly paid up, held and
possessed by persons who are Protestants or Roman Catholics as the
case may be bears to the whole amount of such paid or partly paid-
up shares or stock of the company.

What does this mean if not an express prohibition
against any greater part thereof than indicated being
made applicable to separate school support ?

.Such was the state of the law when the province
was created and such limitation of the proportionate
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share of any corporate company's taxes, however 1915

reached, it was evidently designed to perpetuate. It REGINA
PUBLIC

seems companies did not respond to the invitation to SCHOOL
DISTICT

allot a proportion of their assessments to separate V.
GRArrONschool support and hence the enactment of 93a now S"ARAT

in question. SCHOOL
DISTRICT.

I can, in light of said section 93, conceive of legis--
Idington J.

lation being asked for, as against local shareholders
in such companies to make those who might be pre-
suined to be supporters of separate schools assessable
therefore, in respect of their shares, in ways I need not
enter upon, and the company being given credit for

that in its public school rating.

Without passing any opinion on that and only by
way of illustration as something possibly arguable
within the purposes of the chapters 29 and 30 incor-

porated into the "Saskatchewan Act," I submit that in
said section 93 thereof there may be found a field
within which the legislature might properly operate.
Indeed, I assume it was something of that kind that
the legislature had in view.

But I cannot see how an adhesion to the lines laid
down in said ordinances can permit of sueh drastic
legislation as that contained in section 93a.

I think it ultra vires the legislature and that the
appeal should be allowed. I see no half-way house
such as question (b) seems to suggest may exist
within said sections 93 and 93a, so far as parts of the
assessments are concerned. The first two questions
should be answered in the negative and doing so ren-
ders it unnecessary to answer the third.

The appeal should be allowed with costs through-
out.

43
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%-_ DUFF J.-I agree with Mr. Justice Davies. For
REGINA the reason given by him I confine myself to passing
PUBLIC
SCHOOL upon the point raised by question (c) as to the con-

DISTalCT
V. struction of the statute.

GRATTON
GERATn The.sections to be construed (secs. 93 & 93a, as the

SCHOOL Act now stands,) are as follows:-
DrsmRar.

Duff J. 93. A company may by notice in that behalf, to be given to the
secretary-treasurer of any municipality wherein a separate school
district is either wholly or in part situated and to the secretary of
the board of any public school district in which a separate school
had been established and to the secretary of the board of such sep-
arate school district require any part of the real property of which
such company is either the owner and occupant or not being such
owner is the tenant or occupant or in actual possession of and any
part of the personal property if any of such company liable to as-
sessment to be entered, rated and assessed for the purposes of said
separate school and the proper assessor shall thereupon enter said
company as a separate school supporter in the assessment roll in
respect of the property specially designated in that behalf in or by
said notice and so much of the property as shall be so designated
shall be assessed accordingly in the name, of the company for the
purposes of the separate school and not for public school purposes
but all other property of the company shall be separately entered
and assessed in the name of the company as.for public school pur-
poses:-

Provided always that the share or portion of the property
of any company entered, rated or assessed in any municipality
or in any school district for separate school purposes under the
provisions of this section shall bear the same ratio and propor-
tion to the whole property of the company assessable within the
municipality or school district as the amount or proportion of
the shares or stock of the company so far as the same are paid
or partly paid up, held and possessed by persons who are Pro-
testants or Roman Catholics, as the case may be bears to the
whole amount of such paid or partly paid up shares or stock of
the company.

(2) Any such notice given in pursuance of a resolution in that
behalf of the directors of the company shall for all purposes be
deemed to be sufficient and every such notice so given shall be taken
as continuing and in force and to be acted upon unless and until the
same is withdrawn, varied or cancelled by any notice subsequently
given pursuant to any resolution of the company or of its directors.

(3) Every such notice so given to such secretary-treasurer shall
remain with and be kept by him on file in his office, and shall at all
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convenient hours be open to inspection and examination by any 1915
person entitled to examine or inspect the assessment roll, and the REIN

assessor shall in each year before the completion and return of the PLIc

assessment roll search for and examine all notices which may be on SCHOOL
file in the clerk's office, and shall thereupon in respect of said notices DismRIcT

if any follow and conform thereto and to the provisions of this R VT
'BATTON

Ordinance in that behalf. SEPARATE
(4) False statements made in any such notice shall not relieve SCHOOL

the company from rates. Any company fraudulently giving such DISTRICT.

notice or making false statements therein shall be liable to a penalty Duff J.
not exceeding $100. Any person giving for a company such a state-
ment fraudulently or wilfully inserting in any such notice a false
statement shall be guilty of an offence and liable on summary con-
viction to a like penalty. (1901, chap. 30, sec. 93.)

93a. In the event of any company failing to give a notice as pro-
vided in section 93 hereof the board of trustees of the separate school
district may give to the company a notice in writing in the follow-
ing form, or to the like effect, that is to say:-

The board of trustees of separate school district No.
of Saskatchewan hereby give notice that unless and until

your company gives a notice as provided by section 93 of the
"School Assessment Act," the school taxes payable by your com-
pany in respect of assessable property lying within the limits
of the school district No. of Saskatchewan (nam-
ing the public school district in relation to which the separate
school is established) will be divided between the said public
school district and the said separate school district in shares
corresponding with the total assessed value of assessable pro-
perty assessed to persons other than corporations for public
school purposes and the total assessed value of the assessable
property assessed to persons other than corporations for sep-
arate school purposes respectively.

This notice is given in pursuance of section 93a of the "School

Assessment Act" as amended.
(2) Unless and until any company to which notice has been given

as aforesaid gives a notice as provided in section 93 hereof the whole

of the assessable property of such company lying within the limits

of the public school district shall be entered, rated and assessed upon

the assessment roll for the public school district and all taxes so

assessed shall be collected as taxes payable for the said public school
district and when so collected such taxes shall be divided between

the said public school district and the said separate school district

in the proportions and manner and according to the provisions set

out in the notice in the next preceding subsection mentioned.

(3) Service of a notice under the foregoing provisions upon a

company may be effected by serving the same upon any officer or
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1915 agent of the company upon whom service of a writ of summons issued
out of the Supreme Court for Saskatchewan may be lawfully servedREGINA

PUBLIC for the company. (Sask., 1912-1913, chiap. 36, see. 3.)
SCHOOL

DIsTICT The notice authorized by 93a, is to be given only in

RoN the event of "any company failing to give a notice as
SEPARATE provided by section 93." And the consequences pro-

SCHOOL
DISTRICT. vided for by 93a (2) arise only in the absence of "a

Duff J. notice as provided in section 93." I think the notice
- "provided in section 93" or "provided by section 93"
ineans a notice of the character contemplated by sec-
tion 93 before the passing of the amendment of 1912-
13, now section 93a. It seems plain that section 93
only contemplated the giving of notice where home
part of the real property of the company within the
separate school district would properly be "entered,
rated and assessed" for the purposes of the separate
school in accordance with the rule laid -down in the
proviso to that section. 1 think that follows from the
language in which that section is expressed.

There is, it appears to me, little or no weight in the
suggestion that in this view no provision is made for
the case in which all the shareholders should be separ-
ate school supporters. The answer seems to be that
"any part" as used here extends to every part. It is a
very different thing to read "any part" in this context
as meaning none.

Question (c) should be answered in the negative.
Since writing my judgment as above, which was

filed 2nd February, my attention has been directed to
the second and third paragraphs of the judgment of
the Chief Justice filed some weeks later and published
in the 11estern Veckly Reports of March 26th. The
effect of those paragraphs is that all the members of
the Court taking part in the hearing of the appeal ex-
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cept Mr. Justice Idington concur in the answer given l
by the Court below in the affirmative to the first ques- REGINA

PUB3LIC
tion, that is to say, that the Legislature of Saskatche- SCHOOL

DISTRICT
wan had jurisdiction to enact section 93a. V.

GRATTON
In view of this statement I think it necessary to SEPARATE

re-state in explicit terms what is stated by reference DISTRICT.

to the judgment of Mr. Justice Davies' in the first
Duff J.

paragraph of this judgment.
Having reached a clear opinion that on the proper

construction of section 93a the respondents must fail,
I consider it undesirable to express any opinion on
the first question-the question relating to the juris-
diction of the legislature to enact that section; or

upon any of the thorny questions as to the meaning
of section 17 of the "Saskatchewan Act" which may
in a proper case require decision. This course is in-
cumbent upon me, as explained by Mr. Justice Davies,
by reason of a sound and settled rule that questions
as to the limits of legislative powers should not be
passed upon when the decision of the cause does not
require it-a rule whose observance is especially im-

portant in cases such as this.
This is all put very plainly in the judgment of

Mr. Justice Davies in which, as stated in the first
paragraph hereof, I concur. In the circumstances,
however, some expansion of that paragraph seemed
desirable to prevent misapprehension; and I should
perhaps add that not only have I expressed no opinion
upon the first question - I have formed none.

ANGLIN J. (dissenting).-On this appeal we are
asked to review the judgment of the Supreme Court
of Saskatchewan en bone affirming the judgment of
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1915 Brown J. on a special case. The questions submitted
REGINA in the special case are as follows:-
PUBLIC
SCHOOL (a) Had the Saskatchewan Legislature jurisdiction to enact sec-

DISTRICT tion 93a of the "School Assessment Act," being section 3, chapter 36,

GRATTON of the statutes of Saskatchewan, 1912-1913

SEPARATE (b) If question (a) be answered in the negative, have the de-
SCHOOL fendants the right they claim to a portion of said taxes ?

DISTRICT. (c) If question (a) be answered in the affirmative, have the de-

Anglin J. fendants the right they claim to a portion of the said taxes ?

The provincial courts have answered questions (a)
and (c) in the affirmative.

I am unable to accept Mr. MacDonald's ingenious
contention that prior to the enactment of section 93a
the public schools had not a legal right to the school
taxes of companies which did not give the notice pro-
vided for by section 93 of the "School Assessment
Act." Taking into account all the relevant provisions
of chapters 29 and 30 .of the North-West Territories
Ordinances, 1901, I am satisfied that such taxes were
payable to the public schools. The terms of section
93 of 'chapter 30 in themselves make this reasonably
certain. So construed they harmonize with section 41
of chapter 29. To make it clear.that this is the correct
view of these provisions it is only necessary to remem-
ber that until and unless a separate school is estab-
lished under section 41 of chapter 29, the right of the
public school to all the school taxes of the school dis-
trict, including those of all companies (chapter 30,
section 90), is incontestible. It is only upon the es-
tablishment of the separate school that this absolute
right ceases and then to the extent to which the statute
modifies or curtails it - but no further.

I assume, therefore, that the effect of section 93a,
where acted upon, is to deprive the public schools of
the benefit of a portion of the taxes of companies that
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do not give notice under section 93, which they there- 1915

tofore enjoyed. But I am not on that account pre- REGINA
PUBLIC

pared to hold section 93a to be ultra vires. Before it SCHOOL
Disimcr

can be so held it must be found to be within the prohi- V.
"Sakathewn At"(4 & 5 GRATTONbition of section 17 of the "Saskatchewan Act" SEPARATE

Edw. VII. (D.), ch. 42), which declares section 93 of SCUOOL
DIsTRICT.

the "British North America Act" app1icable to Sas- -

katchewan, substituting, however, a new paragraph A

for paragraph (1) of that section. With this altera-
tion section 93 of the "British North America Act"
as applicable to Saskatchewan reads in part as fol-
lows:-

In and for the Province of Saskatchewan the legislature may ex-
clusively make laws in relation to education, subject and according
to the following provisions:-

(1) Nothing in any such law shall prejudicially affect any right
or privilege with respect to separate schools which any class of per-
sons have at the date of the passing of this Act, under the terms of
chapters 29 and 30 of the ordinances of the North-West Territories
passed in the year 1901 or with respect to religious instruction in any
public or separate school as provided for in the said ordinances.

Ini order to ascertain what are the rights and privi-
leges of any class of persons with respect to separate
schools which the legislature may not prejudicially
affect, we must examine chapters 29 and 30 of the
North-West Territories Ordinances, 1901. Sections
41-45 of chapter 29 provide for the establishment of
separate schools, the taxation of their supporters for
the purposes of such schools, and their exemption
from other school rates, and the exemption of persons
legally assessed, or assessable as public school sup-
porters from separate school rates. Under section 92
of chapter 30 separate schools in towns and villages
are entitled to the benefit of a proportion of the taxes
levied upon property held by joint tenants and ten-
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1915 ants in common, of whom one is a separate school
REGINA supporter; and section 93 makes a similar provision in
PUBLIC
SCHOOL regard to companies which give the notice for which it

DISTRICT
V. provides. These are the only provisions of chapters

GRATTON 29 and 30 which confer on any class of persons any
SEPARATE

SCHOOL rights or privileges with regard to separate schools.
DISTRICT.

- Certain other sections deal with religious instruction
Anglin J. .

in all schools whether public or separate.

The right to establish separate schools is given
only to the minority - Protestant or Roman Catholic
- in the district (chapter 29, section 41). The per-
sons qualified to vote must be "Protestant or Roman
Catholic" (section 43); in cases of joint tenancy or
tenancy in common, where there is a separate school,
the holders, "Protestant or Roman Catholic," are to
be assessed in proportion to their interests (chapter
30, section 92) ; in the case of a company giving the re-
quisite notice, a proportion of its property specified
equal to the proportion of the stock held by "Protes-
tants or Roman Catholics, as the case may be," is to
be taxed for separate school purposes. All these pro-
visions make it clear that for the purposes of separate
schools the community in each school district was re-
garded as divided into two classes - one, the majority,
the other, the minority - one Roman Catholic, the
other Protestant, the latter comprising all non-Roman
Catholics. The legislature did not recognize any
"class of persons" comprised in the majority in the
district as requiring or entitled to separate school
rights or privileges. Upon whichever of these two

classes should happen to -be in the minority in a school

district the legislature conferred the right of estab-

lishing a separate school with the incidental privileges
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for which the statute provided. The majority did not 1915
require and were not given any right or privilege with REGINA

PUBLIC
respect to separate schools. Their school was the SCHOOL

DiSTRICT
public school. They were not a class of persons whom 1).
it was deemted necessary to protect. I agree with G"RATO
Brown J., that sub-section 1 of section 93 of the SCHOOL

DISTRICT.
"British North America Act" as it applies to Sas- -
katchewan gin

is separate school protective legislation, affording protection for, but
not protection against separate schools,

and that its object is the same as that of the similar
provision applicable to Manitoba, namely, "to afford
protection to denominational (separate) schools."
Brophy v. Attorney-General of Manitoba(1). As put
by Lanont J.:-

The power of the legislature, therefore, is absolute in dealing with
education unless its legislation prejudicially affects the minority,
whether Protestant or Catholic, in any school district.

I au unable to appreciate the negative right in regard
to separate schools which Mr. Nesbitt contends the ma-
jority possessed under the North-West Territories Ord-
inances, 1901. If they received the entire taxes of cer-
tain companies merely because such companies omitted
to give a notice under section 93, that was not a right
or privilege; if it was, it was not a right or privilege
with regard to separate schools; and the majority did
not possess it as a class of persons having such right
or privilege within the meaning of paragraph (1) of
section 93 of the "British North America Act."

I would, for these reasons, affirm the answer given
to question (a).

On the second branch of the case, I agree in the

(1) [1895] A.C. 202, at p. 215.
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1915 opinions expressed by Brown J. and Lamont J. as to
REGINA the proper construction of section 93 (a). No doubt
PUBLIC
SCHOOL "failing" was not the word most apt to express the

DTI intention of the legislature. It primarily suggests the
GRATTE idea of neglect or omission to discharge a duty or obli-

SoCOOL gation. Section 93 did not impose an obligation on
- any company to give the notice for which it provides.

Anglin J.
On the other hand, there is nothing in that section
which precludes a company which has no shareholders
of the religious faith of the minority from giving a
notice that it requires all its property to be assessed
for public school purposes, although such a notice
may be supererogatory. I agree with Mr. MacDonald
that the proviso to section 93 relates solely to the duty
of the assessor and does not limit the application of
the first member of the earlier paragraph of the sec-
tion to companies having shareholders of the religious
faith of the minority, Protestant or Catholic. The
provision for notice - permissive as it is - is applic-
able to all companies, whatever the religious complex-
ion of the shareholders. The presence of the word
"failing," therefore, affords no reason for excluding
any company from the operation of section 93a.

But on broader grounds I am of the opinion that
section 93a must be regarded as applicable to all com-
panies. Equality of treatment and equal rights and
privileges for public and separate schools would ap-
pear to be the spirit of the school legislation of Sas-
katchewan. Under section 93 separate schools could
receive no share of the taxes of any company which
omitted to give the prescribed notice, although all, or
the majority of, its shareholders should be of the re-
ligious faith of the minority. As is pointed out by
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Brown and Lamont JJ., comparatively few companies 1915

would give the notice. Thus a considerable portion REGINA
PUBLIC

of the school taxation to which they would be entitled SCHOOL
DIsTRIcT

on a basis of equality of treatment was lost to the V.
GRATTON

separate schools. The provincial judges, familiar, no SEPARATE

doubt, with the circumstances which impelled the DSTRICT.

legislature to enact section 93a [Lyde v. Barnard Anglin J.
(1) ] are of the opinion that its purpose was to re-

move this inequality. That seems reasonably obvious

from the purview of the section itself and was not

seriously contested at bar. Reserving to every com-

pany full power by giving a simple notice to

ensure that its taxes shall be divided in propor-

tion to the distribution of its shares amongst

Protestants and Roman Catholics, sec. 93a pro-

vides that in the absence of such a notice (but

only when the company has been duly called upon to

give it) the taxes on its property shall be divided be-

tween the public school and the separate school in the
proportion which the assessed value of the property of
the ratepayers supporting the public school bears to

the assessed value of the property of the ratepayers
supporting the separate school. Having regard to the
purpose of the legislature in enacting this measure,
giving to it the construction best calculated to sup-
press the mischief and advance the remedy, I enter-
tain no doubt that section 93a should be deemed ap-
plicable to all companies and that the words "failing
to give" should be read as meaning "not giving," an
interpretation of which they are readily susceptible.
Caledonian Railway Co. v. North British Railway Co.

(1) 1 M. & W. 101, at p. 103.
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1915 (1). Only "absolute intractability of the language
REGINA used" can justify a construction which defeats what is
PUBLIC
SCHOOL clearly the main object of a statute. Salmon v. Dan-

DIsTRIcT
V. combe(2).

GRATTON
SEPARATE It is a familiar rule of construction that, although the court are

SCHOOL primn4 facie bound to read the words of an Act according to their
DrsTRIcT. or(inary meaning in the language, if there are other circumstances

Anglin J. which shew that the words must have been used by the legislature in
- a sense larger than their ordinary meaning, the court is bound to

read them in that sense. Barlow v. Ross(3).

Thus the omission of an act which ought to be done
has often been held to be within -the purview of a
statute requiring notice of action for anything "done"
under it. Wilson v. Mayor and Corporation of Hali-
fax(4) ; Poulsum v. Thirst(5) ; Holland v. Northwich
Highway Board(6) ; Canadian N\orthern Railway Co.
v. Robinson(7). See, too, Harman v. Ainslie(8). It
would be contrary to sound construction to permit the
use of a term not altogether apt to defeat the inten-
tion of the legislature, which must not be assumed to
have foreseen every result that may accrue from the
use of a particular word. NAairn v. University of St.
Andrews (9).

Since the fact that no duty or obligation is imposed
by section 93 on any company precludes our treating
the word "failing" as used in section 93a in what is
perhaps its primary sense, viz., neglecting or omitting
to discharge an obligation, I see no reason w'hy we
should not give to it a secondary meaning with which
it is frequently employed, especially when by doing

(1) 6 App. Cas. 114, at p).122. (5) L.R. 2 C.P. 449.
(2) 11 App. Cas. 627, at p. 634. (6) 34 L.T. 137.
(3) 24 Q.B.D. 381, at p. 389 (7) 43 Can. S.C.R. 387.
(4) L.R. 3 Ex. 114. (8) 73 L.J.K.B. 539.

(9) [1909] A.C. 147, at p. 161.
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so we can effectuate the apparent purpose of the 1915
legislature. REGINA

PUBLIC

I would, for these reasons, also affirm the answer SCHOOL
DisTnicr

to question (c).
The appeal should be dismissed with costs. SPRATO

SCHOOL
DIsRiCT.

Appeal allowed with costs. -
Anglin J.

Solicitors for the appellant: Barr, Sampson, Stewart
d Johnston.

Solicitors for the respondent: Mackenzie, Brown, Mac-
donald & Bastedo.
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1914 WILLIAM HUGHES AND ANOTHER

*Nov. 19, 20. (DEFENDANTS).................... f
1915 AND

*Feb. 2. THE NORTHERN ELECTRIC AND
MANUFACTURING COMPANY RESPONDENTS.

AND OTHERS (PLAINTIFFS) .......... .

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Company law-Powers of company-Sale of shares-Mortgage by
company-Subsequent creditor-Status.

Three directors owned all the stock of a mining company to which
they had advanced $43,000 for expenses of. operating. Two of them
were at variance with the third as to the mode of operating and
all refused further advances. The company having no other
means of procuring money, it was agreed that the two directors
should sell their stock to the third for $60,000 secured by mort-
gage on the company's property, the debt of $43,000 to be dis-
charged and the purchasing director to advance funds for oper-
ating and until the first payment had been made on the mort-
gage no such advances should be a charge on the company's
property. Payments were made on the mortgage which after-
wards fell into arrears and on action by the mortgagees an order
was made for sale and delivery "up of possession." More than a
year after the mortgage was made the mining company incurred
a debt to the respondent company which brought action for the
amount and for a declaration that the mortgage was ultra vires
of the company and that the judgment in the mortgage action
was void. The action was dismissed at the trial. The Appel-
late Division held the mortgage void but only as to the excess
over the indebtedness of the company at the time it was made.

Held, reversing the judgment appealed from (31 Ont. L.R. 221) and
restoring that of the trial judge, Fitzpatrick C.J. and Idington
J. dissenting, that the mortgage was valid; that though the ex-
pressed consideration was the price of shares sold by one holder

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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to another the real consideration was the discharge of the com- 1914
pany's existing indebtedness and securing of financial aid for I-iES

the future. ..
Per Davies, Duff and Brodeur JJ.-The judgment in the foreclosure NORTHERN

action was a conclusive answer to the attack on the mortgage by ELECTRIC
the company. The Great North-Western Railway Co. v. Charle- M Co.

bois ( (1899) A.C. 114,) distinguished.
Also per Davies, Duff and Brodeur JJ.-The trial judge having in

effect decided that he had jurisdiction to pass upon the validity
of the mortgage, that decision was binding on all parties until
reversed in appeal, and, having regard to what occurred at the
trial, the decision on the point of jurisdiction was not appeal-
able.

Per Fitzpatrick C.J. and Idington J., dissenting.-The agreements
and records made by the parties concerned in the transaction
upon which alone the mortgage in question rests shew it to have
been given solely to secure to the mortgagees the price of their
sales of shares in the company to another shareholder and that,
as such, the mortgage was ultra tires and void as against any
creditors of the company.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), reversing the
judgment at the trial in favour of the defendants.

IV. N. Tilley for the appellants.
MicKay K.C. for the respondents.

The appellants, Hughes and Mackechnie, and the
respondent, Kirkegaard, were the owners of a mining
property in the Township of Belmont, which they

transferred to Cordova Mines Limited (a company
they had incorporated for the purpose of acquiring the
property), in consideration of the issue to themselves

and their nominees of all the authorized capital stock

of the company fully paid.
Oordova Mines Limited having issued all its capi-

tal stock in payment for the mine, it was necessary
that money should be borrowed to carry on operations.

(1) 31 Ont. L.R. 221, sub nom. Northern Electric and Mfg. Co.

v. Cordova Mines.
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1914 These operations were extensive and were made pos-
HUGHES sible by loans to the company from Hughes, Mackech-

NORTHERN nie, and Kirkegaard in equal shares. In April, 1912,
ELECTRIC

AND Cordova Mines Limited was indebted to Hughes, Mac-
1FG. CO. kechnie and Kirkegaard in respect of these loans, in-

cluding moneys then advanced to the extent of over
$43,000. At this time Hughes, Mackechnie and Kirke-
gaard had drifted apart in their ideas as to the policy
to be adopted in carrying on the company's affairs.
Hughes and Mackechnie were on one side, Kirkegaard
on the other. None of them was willing to advance
more money unless his policy was adopted. A dead-
lock ensued. This deadlock was finally broken and the
continuance of operations secured by an arrangement
whereby Hughes and Mackechnie sold their shares to
Montgomery, who was Kirkegaard's solicitor and trus-
tee, for $60,000, payment of this amount to 'be secured
by a mortgage from the company to Hughes and Mac-
kechnie on the mine. Kirkegaard was to provide for
the proper operation of the mine and to spend at
least $3,000 per month in its development.

The form in which this arrangement was expressed
and carried out consists of (1) an agreement between
Hughes and Mackechnie of the first part, Joseph Mont-
gomery, trustee, of the second part, and Peter Kirke-
gaard of the third part, dated 23rd April, 1912; (2) a
supplemental agreement between Hughes and Mac-
kechnie of the first part and Joseph Montgomery of
the second part, dated 30th April, 1912, and (3) a
mortgage from Cordova Mines Limited .to Hughes

and Mackechnie, dated 30th April, 1912.

The substance of the arrangement, so far as it
affected the company, was set out and embodied in a
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minute of its directors held on the 30th April, 1912, 1914

as follows:- HUGHES

"It was explained to the meeting that all moneys NORTHERN
ELECTRIC

required by the company for expenses had heretofore AND

been advanced by the three directors equally, and 11FG. CO.
Messrs. Hughes and Mackechnie did not now desire
to continue making advances, but were willing to dis-
pose of their stock to other parties who were willing to
guarantee the payment of the purchase price by a
mortgage on the company's property, and it was con-
sidered advisable in the interests of the company that
this should be done provided all shareholders con-
sented thereto."

All the shareholders of the company concurred
in this arrangement.

It was part of the agreement that the sum of
$43,000 owing by the company was to. be wiped out.
All the debts owing by the company at the time of the
arrangement were paid, and it was not contemplated
that any further debts should be incurred. On the
contrary it was expressly provided that until the first
payment had been made on the mortgage all costs and
expenses should be paid by Montgomery and his asso-
ciate; so as not to become a lien or charge on the com-
pany's property.

The result of the transaction was to free the com-

pany from its overdue debt of $43,000, and to obtain
for it the new advances necessary for carrying on its
operations and improving its property.

Hughes and Mackechniie, in pursuance of the agree-
ment, transferred their shares to Montgomery, Kirke-
gaard's solicitor and trustee, and Kirkegaard pro-
ceeded to operate the mine and advanced to the com-

44
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191 pany large sums of money for that purpose. He and
HUGHES others associated with him made payments on account

XORTHERN of the purchase money on the shares amounting to
ELECTRIO

AND $19,000 or thereabouts to Hughes and Mackechnie.
M'G. CO. Thereafter the mortgage having fallen into arrear

Hughes and Mackechnie, the appellants, brought pro-
ceedings against Cordova Mines Limited on the mort-
gage and on the 30th of April, 1913, upon consent of
the company, judgment was pronounced for the imme-
diate sale of the mortgaged premises and directing
possession to be delivered to Hughes and Mackechnie.

More than a year after the mortgage the company
incurred a debt to the plaintiff, respondent, the North-
ern. Electric and Manufacturing Company Limited.
The present action was brought by the plaintiff (a) to
recover from the company the sum of $817.09 in re-
spect of goods sold to it; (b) to have it declared that
the mortgage above mentioned was illegal and ultra
vires and a fraud as against the creditors of the com-
pany including the plaintiff, and that the consent
judgment in the mortgage action brought by appel-
lants was also void.

On the 11th of September, 1913, Cordova Mines
Limited and Peter Kirkegaard filed a defence to this
action. They admitted the debt owing by Oordova
Mines Limited to the Northern Electric and Manu-
facturing Company Limited, but denied insolvency
and denied that the mortgage was illegal or fraudu-
lent.

Since the commencement of this action judgment
by default was obtained by the respondents, the
Northern Electric and Manufacturing Company Lim-
ited, on the 22nd of September, 1913, for the sum of
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$817.09 against the mining company, and execution 1

was issued in respect of this debt on the 26th of Sep- HUGHES
V.

tember, 1913. NORTHERN
ELECTRIC

At the trial Cordova Mines Limited, having A,%D

changed its solicitors, asked leave to amend its de- AIFG. CO.

fence, and, after most of the evidence was in, a new
defence on the part of Cordova Mines Limited was
filed, denying the making of the mortgage, saying
that if made it was ultra vires and void, and claiming
that it should be set aside.

The trial judge dismissed the action. The Appel-
late Division varied his judgment by declaring the
mortgage valid for the amount of the indebtedness of
the company at the time it was made and void for the
excess. The defendants then appealed to the Supreme
Court of Canada.

THE CHIEF JUSTICE (dissenting) .- I agree with
Mr. Justice Idington.

DAVIES J.-1 agree with Mr. Justice Duff.

JDINGTON J. (dissenting). - The respondent, the
Northern Electric & Manufacturing Company, suing
on behalf of itself and all other creditors, brought this
action against the respondent Cordova Mines Limited,
the appellants and respondent Kirkegaard to recover
from Cordova Mines Limited the amount of $817.09
alleged to be due by it for goods sold and delivered and
for an injunction to restrain the appellants and others
from selling or offering for sale or dealing with the
assets of the Cordova Mines Limited and to set aside a
mortgage made by it to appellants.

44%
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1915 Judgment was recovered by default for the debt
HUGHES sued for against the Cordova Mines Limited, and ex-

V.
NORTHERN ecution issued thereon pending the progress of that.

AND part of the action relative to the setting aside of the
MFG. Co. mortgage, but upon the trial of the issues raised in

Idington J. respect thereof the action was dismissed except as
against the Cordova Mines Limited.

The Court of Appeal for Ontario reversed this
judgment and substituted one of which the nature
will appear later. The appellants appeal from that
here and seek to have the trial judgment restored.

The respondents each resist the appeal and seek by
way of cross-appeal the full measure of relief sought
at the trial.

It may be observed that the cross-appeal seems
somewhat informal, but no objection has been taken
on that account and the parties seem to desire that the
question of the validity of the mortgage in question as
against the creditors or otherwise, be finally deter-
mined.

The respondent Kirkegaard and appellant seem to
have acquired what was supposed to be a gold mine,
and with two others, who were their nominees we are
told, got themselves incorporated under the Ontario
"Companies Act."

The supposed gold mine was transferred to the
corporate company in consideration of the issue of five
hundred thousand dollars of paid-up stock in said
company of which appellants were to get, and got,
two-thirds and respondent Kirkegaard the other third,
saving and excepting the shares necessary to qualify
the other two to whom I have referred as their
noinees.
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Practically these three owners of the stock were 1915

equal partners in the venture, owed nothing and acted HUGHES

just as if never incorporated, save in having as a com- NORTHERN
ELECTRIC

pany a minute book - now lost - and a bank account Ano

in the name of the company. MFG. CO.

When money was needed each put up his one-third Idington J.

share thereof and kept on doing so in the development
of the mnine till the sum of $43,000 was spent.

There were no such rich veins struck as to found
visions upon to present to the public as no doubt anti-
cipated when getting incorporated. And very human-
like, each had his own plans and fancied if only his
methods for future development were adopted they
would certainly, if followed, lead on to fortune.

Failing to agree, proposals were made by each of
selling out to the other or other two. These negotia-
tions ended in Kirkegaard agreeing to pay the appel-
lants for their $333,320 of stock, the paltry sum of
$60,000, to be secured by a mortgage for that sum on
the entire property of the company to be given by the
company.

In an agreement dated 23rd April, 1912, between
appellants of first part, one Joseph Montgomery of the
second part and said Kirkegaard of the third part,
they put the proposition down in plain black and white
as follows:-

1. The parties of the first part agree to sell to the party of the
second part their two-third interest in the stock of the Cordova Mines
Limited for the sum of sixty thousand dollars, payable $10,000 on
the first day of August, 1912, and $10.000 every two months there-
after until fully paid, payment to be secured by a first mortgage on
the property of the said Cordova Mines Limited payable as afore-
said with power of sale in usual form, but no personal covenant by
the party of the second part.

2. The said parties further agree to deliver to second party on
execution of said mortgage all their stock in said company.
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1915 Montgomery was but the trustee to take delivery
HUGHES of and to hold the stock thus purchased till such time

V.
NORTHERN as Kirkegaard had a chance to turn round and so de-
ELECTRIC

AND velop the mine according to his plans as might enable
MFG. CO. him to pay the cash payment.

Idington J. By other clauses in this agreement he bound him-
self to assume all the expenses of doing so and to do
it in proper miner-like fashion and

that the proceeds of all ore mined during the period of payment as
aforesaid, over and above what is used in actual mining expenses,
shall be applied on payment of purchase price until fully paid.

Having executed this agreement personally, Kirke-
gaard went to California.

He testifies as follows:-

Q. Had you any negotiations with the mortgagees after the sign-
ing of the agreement that is mentioned here ?

A. No, that closed the negotiations at the time.

Q. Then the mortgage was prepared and executed without your
privity in any way ?

A. Without my presence, yes.

.Q. Now, Mr. Kirkegaard there were three shareholders in this
company other than the nominal shareholders ?

A. Yes.
Q. Prior to the agreement that we call the Montgomery agree-

ment ?
A. Yes.
Q. These three shareholders were yourself and Dr. Mackechnie

and Mr. Hughes ?
A. Yes.
Q. The two defendants and yourself, and you were the President

of the company ?
A. I was.

In his absence Montgomery, who seems to have
represented him, entered, on the 30th of April, 1912,
into an agreement in writing with appellants, in
which former was called the purchaser and latter the

vendors. Leaving out the formal parts, the following
is a copy:-
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Whereas the vendors are the owners of two-thirds of the stock of 1915
Cordova Mines Limited, and the parties hereto are desirous of HUGHES
making an agreement in relation to the sale and purchase of the V
said interests. NOBTHERN

Now it is mutually agreed by and between the purchaser and ELECRIC
AND

vendors and their and each of their heirs, executors, administrators MFG. CO.
and assigns as follows:-

(1) The vendors do this day transfer to the purchaser all their Idington J.

stock in the Cordova Mines Limited, to be held by the said pur-
chaser intact until the first day of August, 1912, or until the sum
of ten thousand dollars has been paid by the Cordova Mines Limited
upon its mortgage to the vendors, bearing even date herewith.

(2) The purchaser shall have the power to transfer shares so
sufficiently to form a qualified board of directors, which stock shal)
be reassigned in case of failure to pay the sum aforesaid.

(3) The purchaser is to provide for the proper working of the
mines in a miner-like manner of the Cordova Mines Limited, situate
in the Townships of Belmont and Marmora and more particularly
described in the said mortgage, the understanding being between the
parties hereto that at least three thousand dollars per month shall
be expended in the development of the said mines.

(4) This agreement shall not supersede the agreement made on
the twenty-third day of April, 1912, but shall be in addition thereto.

(5) The purchaser hereby covenants with the vendors that all
costs, expenses, charges and accounts made by the Cordova Mines
Limited from the first day of May to the first day of August, 1912,
up to such further time as the said ten thousand dollars is paid,
will be paid for by him and his associates and shall not be a lien or
charge upon any of the property of the said Cordova Mines Limited.

It appears, from minutes put in evidence, that
same day a meeting of the directors was held at the
office of Peter Kirkegaard, Toronto, with appellant
Hughes (in chair), Vice-President and W. C. Mac-
kechnie, Mr. J. F. Wills and Montgomery acting as
secretary of the meeting.

A waiver of notice of this meeting was filed by
attorney Joseph Montgomery, Mr. Kirkegaard being
absent in California. The remainder of the minute is
as follows:-

Statement of outstanding liabilities of the company as of May
1st amounting to $ , subject to correction, was put in by the
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1915 Secretary, which pursuant to agreement is to be paid in equal shares

HUGHES by the three parties, Peter Kirkegaard, W. Hughes, and W. G. Mac-
V,. kechnie.

NORTHERN Agreement dated 23rd day of April, A.D. 1912, was produced
ELECTRIC

AND providing for transfer of stock held by W. Hughes and W. G. Mac-
MFG. Co. kechnie to Joseph Montgomery subject to the condition of the com-

-- pany giving a mortgage to secure payment.
Idington J It was explained to the meeting that all moneys required by the

company for expenses had heretofore been advanced by the three direc-
tors equally, and Messrs. Hughes and Mackechnie did not now
desire to continue making advances, but were willing to dispose of
their stock to other parties who were willing to continue advances
provided the company would agree to guarantee the payment of the
purchase price by a mortgage on the company's property and it was
considered advisable in the interests of the company that this should
be done provided all shareholders consented thereto.

On motion a by-law authorizing the giving of the mortgage was
duly considered and passed.

On motion the transfer of the stock of William 'Graem Mac-

kechnie and William Hughes to Joseph Montgomery of $333,320 is

hereby authorized and accepted.

On motion the transfer of one share by C. A. Bleecker to V. R.

Williams, and one share from J. F. Wills to H. P. Edge was auth-

orized and accepted.

The mortgage thus provided for between Cordova

Mines Limited and appellants dated same day is ex-

ecuted accordingly by Joseph Montgomery, Vice-Pre-

sident, and Wm. R. Williams, -secretary, and sealed in
presence of Mr. Wills.

The question raised herein is whether or not such
a transaction can stand ?

I rather think no one pretends that in the bare
nakedness of the transaction as thus expressed in

these documents and this minute, that its result would

be a valid enforceable mortgage.

However that may be, those who, in varying shades

of meaning given it, have seen their way to support
it either in whole or in part rely upon something out-
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side of the sale of the stock to help so to support it as 1915

to defeat the creditors. HUGHES
v.

The respondent Kirkegaard was asked by counsel NORTHERN
ELECTRIC

for appellant and answered thus:- AND

Q. Was it part of the arrangement between you and them that MFG. Co.

all these outstanding accounts should be wiped out ? Idington .T.
A. Yes.

This is spoken of the outstanding liabilities pos-
sibly $5,000, and the purpose of each of the three
parties so contributing thereto was that when closed
out each would have paid an equal share of the ex-
penses up to the date of this mortgage estimated at
$43,000. In that sense the $43,000 is spoken of as
being wiped out. But how far does that carry us or
support the mortgage ? It is clear as noonday that
these three men had been proceeding upon the basis,
from the beginning, that the mine belonged to the
three, who put in equal shares of all the expenditure

in regard to it.

The company as such never borrowed any mon*ey
from them, never had agreed to return them any
1mnev. The contributions thus given could not in
law have been recalled and in fact had been poured
into a worthless hole, or one that had proved so up
to then.

It was no use to have kept up any kind of form of

contract for the return of such moneys. That absur-

dity, whatever else they did, they spared themselves.
If the hole in the ground proved unproductive the
property was worthless. If it ever became productive
and thus valuable, the market value of the stock would
respond accordingly and recoup, in whole or in part
or even with a profit, the moneys advanced. It was
only thus and through such a channel that appellants
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1915 ever expected to be repaid. And if not so repaid. it
HUGHES was just so much money gone over which it would be

NOBTHEBN foolish to cry.
'ELECTRIC

AND Hence, when the mortgage was given and the above
MFG. CO. agreement entered into we do not find a word about

IdingtonJ. releasing any claims for advances, not even the form
of passing a receipt. It never entered the head of any
one so concerned that they were creating a mortgage
to secure such advances. In June following the en-
tries in the company's books of contributions by ap-
pellants were squared off by an entry of some kind for
which no authority was given. How does that avail ?

They were creating a mortgage to secure the price
of the sale of stock from two shareholders to another
and nothing else. And that was a thing that the com-
pany as such had no legal capacity or power in any
way to enter into or give. In any way you turn it
round and try to make it work out, the transaction is
tainted with attempting to do that which was an ille-
gality. I use the word illegality with due fear of the
well-founded observations of Lord Cairns in Ashbury
Railway Carriage and Iron Co. v. Riche(1), before my
eyes. And for this reason that when you try to give
vitality to the transaction and make it operative by
mixing up the advances and -what relates thereto with
the consideration which was present to the minds of
the parties whose agreement was to be carried out you
blend two things (one possibly proper with one obvi-
ously improper) in one total consideration in such a
way as to render it necessary to inquire whether or not
you can sever that which may be good from that which
is bad. You cannot, I submit with great respect, make
of these two things, the past advance of money to im-

(1) L.R. 7 H.L. 653.
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prove the property and the sale of stock by two share- 1915

holders to another, a single united consideration to HUGHES
V.

support this mortgage, for the ultra vires part thereof NORTHERN
ELECTRIC

or element therein, is in such a connection illegal and AND

taints the whole and thus renders the mortgage void. MFG. CO.

I recognize to the full the difficulty of drawing the Idington J.

line where that which is merely ultra vires is to be
treated merely as an illegality so tainting a transaction
as to render it worthless for every purpose and that
where other considerations may be extended to those
entering into an ultra vires transaction may be the
basis of some legal right springing therefrom which
would not be permitted as basis therefor to be ex-
tended to those who had in entering into a transaction
thereby committed a crime.

The field of such an inquiry is a wide one and need-
less to enter upon here. For as I conceive the facts
here to exist the importation of the old advances into
the consideration for this mortgage is something the
parties never had in mind, and the transaction such
that nothing could in law rest thereon.

Indeed, their economic conceptions of what they
were about were too clear headed, it seems to me, to
permit of such a mixing up of two things that could
not form, either in law or in fact, a single considera-
tion. The advances had made the stock possibly worth
something. There is that relation of cause and effect
between them.

But when we are asked to hold that the advances
formed a part of the consideration and at same time
that the stock value they in part created is to be taken
as the consideration also, I submit this is a doubling
up of consideration that cannot be listened to and I
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1915 repeat was not at all in the contemplation of the
HUGHES parties.

V.
NORTHERN For these reasons I, with great respect, cannot
ELECTRIC

AND assent to the ground taken and the results reached by
MFa. Co. the learned trial judge.

IIlington J. The same reasons together with what I am about

to repeat forbid me supporting the judgment of the
court appealed from. A majority of that court agrees
that the transaction so far as founded on the sale of
stock i* void, but seems in some way to reach the con-
clusion that it can 'be supported as to the advances.

It is to my mind impossible on such assumption of

fact to sever the two considerations and say how far
either is to be given effect to. The court first as-
suies the parties acted or were moved by considera-
tions, which in fact did not move them, and seeks to
sever these and give due value to each thereof. Thus it
is what the court thinks is to be assigned as such
values and not what the parties thought or expressed
that the court directs a reference to ascertain.

The parties fixed $60,000 as the value of the appel-
lants' share of the stock after the advances had been
made. How much of that value rests upon the orig-
inal acquisition of the land ? How much upon the
advances ? How much upon the speculative value ?
How much of that again upon the assurance of Kirke-
gaard or Montgomery, or both, that so much would be
expended in development ?

Or to put it another way, the appellants had put
aside their own views to meet those of Kirkegaard and
surrendered their chances of success for a price fixed
at $60,000. How can any court say what proportion-
ate part thereof is to be attributed to these advances,

640



VOL. L.] SUPREME COURT OF CANADA.

when the parties have neither directly nor indirectly 1915

done or said anything whereby the court can sever HUGHES
V.

anything of the manifold considerations moving them. NORTHERN
ELECTRIC

and take an account thereof ? AND
31FG. CO.

As illustrative of the whole confusion of thought
which has prevailed I most respectfully submit, in- Idington J.

volved in approaching the matter from the point of

view taken below, counsel arguing before us, who

usually express themselves clearly, seemed throughout
to assume either $60,000 or $43,000 to be the basic
value secuied by this iortgage.

It is easy to understand the $60,000 sum being put
forward. But why the $43,000 can be put forward I
am at a loss to understand, not only for the numerous
considerations already adverted to, but also for the
further reason that it was only two-thirds of this sum
that appellants advanced, and they got repaid $19,000,
on account of the mortgage debt.

Surely if the true and lawful consideration is to
be fixed, the proper way is to allow thereon credit for
that which has been paid, and not to attribute it to
that which on this theory of the mortgage could have
no existence. And to crown the whole of what I re-
spectfully submit is an absurd result the two appel-
lants are to be secured their advances and Kirkegaard
who had advanced an equal share and ventured on
new risks is left unprotected for his advances. Cer-
tainly whatever was had in view such a result never
was contemplated by any one of those concerned.
That result is clearly involved in the departure made
by the court from what the parties have so clearly ex-
pressed to have been their purpose. Making a bargain
for people which they never made or intended is
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1915 always a rather hazardous proceeding: even when
HUGHES trying to do justice.~V.

NORTHERN I need not dwell longer on what seems, I submit
ELECTRIC

AND with great respect, an attempt to uphold in order to
MFG. CO. do a supposed justice between certain parties, what

Idington J. will, if upheld, defeat the -creditors who have given
what is of value to the whole concern and made it
worth fighting about and is to benefit only those who
have not made it thus valuable.

I submit the better way is to let the mortgage be
taken for what those creating it intended and said, in
no uncertain language.

So taken it falls within what the doctrine de-
clared and held by the judgment in Trevor v. Whit-
worth (1), could not be done by such a company.

The decisions in the cases of Ashbury Railway Car-
riage and Iron Co. v. Riche (2), and Mann and Beattie
v. Edinburgh Northern Tramways Co. (3), exemplify
in a wider sense what iay. be ultra vires a corporate
company.

There is no power pointed to in the Ontario "Com-
panies Act" which would enable by any reasonable
construction thereof such a power as asserted here to
be exercised by the company.

When the cardinal purpose of the transaction so
offends against the limits of the powers given the
company it matters not to refer to the incidentals re-
lative to such a purpose being such as might give some
scope to the operation of the powers of the company.

Kirkegaard, with whom the contract was made
upon which the mortgage is founded, did not bind

(1) 12 App. Cas. 409. (2) L.R. 7. H.L. 683.
(3) [1893] A.C. 69.
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himself to do anything, but his partners bound them- 1915

selves not to interfere with his executing his plans and HUGHES
1).

purposes so long as he paid the expenses thereof and NORTHERN

did not bring the company under any obligation and ELECTRIC

accounted for the profits of such proceedings in way MFG. CO.

of development. Idington J.

The Montgomery agreement did no more than sup-
plement and was not to supersede the purpose of that
which appellants and Kirkegaard had entered into.

Montgomery was not called and how he came to
bind himself, as in last part of his agreement, is not
explained. Certainly Kirkegaard in California or on
his way there could not have so stipulated or been
party to the arrangement it expresses. I do not, there-
fore, see how it can affect the matter.

The matters involved in the transactions in ques-
tion herein present what was done in the least offen-
sive sense possible as there were no other shareholders
and creditors, for then existing liabilities were to be
taken care of.

But the doctrine that the majority of the share-
holders in any company can if they choose sell, to any
one, their shares- and obtain by virtue of their voting
power a first mortgage on the whole undertaking for
the price of such sale of shares, is rather novel and
startling. Yet it seems such is the possible logical out-
come of maintaining the proposition appellants con-
tend for. I think such a contention should fail.

Then it is contended, that even so, the respondent
the company suing on behalf of itself and all other
creditors cannot impeach the transaction.

In the first place it is said that the company had no
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"9"5 judgment or execution when instituting these pro-
IHUGHES ceedings.

NORTHERN The case of Nearte v. The Duke of Marlborough(1),
ELECTRIC

AND and such like cases were taken as upholding that posi-
F11G. CO. tion and they stand for what they decided. But the

Idington J. cases of Reese River Silver Mlining Co. v. Atwell(2),
following Goldsmith v. Russell(3), pointed out that
such objection could not prevail where the creditor
sued on behalf of himself and all other creditors.

Then the case of Longeway v. M1 itchell(4), decided
by the late Vice-Chancellor Strong, afterwards Chief
Justice of this Court, no mean authority on such a

subject, followed that line of cases and in doing so
made some observations on page 194, to which I would
refer as justifying the position I am about to take re-
lative to the jurisdiction of the court to set aside as
against creditors even if not a transaction expressly
within -the Statutes of Elizabeth.

Assuming the mortgage in question is to be treated
under the Statute of Elizabeth merely as a voluntary
conveyance and void as against creditors, it is alleged
there are no creditors antecedent to the creation of the
mortgage, and where absolute good faith exists, as
found here by the learned trial judge, in such a case
later creditors, it may be said, cannot impeach the
transaction.

Counsel for respondent seemed to allege that there
are antecedent creditors yet unpaid, and the counsel
for the appellants suggested that there are no such
creditors. I cannot find it clearly proven either way.
The intention to have such creditors paid was proven.

(1) 3 Mylne & C. 407.
(2) L.R. 7 Eq. 347.

(3) 5 DeG. Af. & G. 547.
(4) 17 Gr. 190.
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But is the conveyance to be treated as a voluntary 1915

conveyance has been ? I think not. HUGHES
V.

It is a deed which is absolutely void and is not NORTHERN
ELECTRIC

merely like the voluntary or fraudulent conveyance AND

which stands good till set aside. MFG. Co.

In some way I am quite unable to appreciate the Idington .1

jurisdiction to deal with such a void deed is doubted.

If we have regard to the jurisdiction of the courts of

equity, for example, over that wide and varied field

which for want of a better term has been called con-

structive fraud, and over injunctions and all other

auxiliary grounds of the jurisdiction which such

courts have long taken and asserted relative to pro-

ceedings in a court of common law in order that jus-

tice may be done, the rights of suitors preserved and

property held for the benefit of creditors, so that it
may not be bY fraud or evil practice of any kind re-

moved beyond the reach of creditors, I see no diffi-

culty in the way of the creditor suing here.

It is quite clear that the facts here demand the
exercise of some such jurisdiction. The appellaits
as mortgagees took proceedings on the mortgage and
got judgment and intended to proceed to sell the pro-

perty under this void mortgage.
The creditor suing herein got an interim injunc-

tion and is entitled, if successful, to have that made
permanent. Strangely enough it asks for it in the
writ, but omitted specifically to pray for it in the
statement of claim, but is entitled thereto, I assume,
under the general prayer for other relief, though in
days gone by a specific prayer might have been
exacted.

In any event for niv present purpose that is only

45
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1915 illustrative of what remedies are needed and what
HUGHES has been got in part. For no point is made of it in

V.
NOBTHERN argument.
ELECTRic

AND But why, as has been suggested, should the credi-
MFG. CO.

SCotor be restricted to the cases of fraudulent convey-
Idington J. ances for the exercise of such a jurisdiction ? Is it

because that is the most familiar in practice ? In
light of such possible suggestion it is rather curious
to find as we do in Story on Equity when adverting
to such assignments the following:-

377. These cases of interposition in favour of creditors being
founded upon the provisions of positive statutes, a question was made
at an early day whether they were exclurively cognizable at law, or
could they be carried into effect also in equity. The jurisdiction of
courts of equity is now firmly established, for it extends to cases of
fraud, whether provided against by statute or not. And, indeed, the
remedial justice of a court of equity in many cases arising under
these statutes, is the only effectual one which can be administered;
as that of courts of law must often fail from the want of adequate
powers to reach or redress the mischief.

Of course it is a long time since the power of the
Court of Equity was questioned in that regard, but
it is very curious now to find in the existence of that
jurisdiction, which exists only as a branch of and by
virtue of the application of principles of equity juris-
prudence assenting a much wider and more compre-
hensive jurisdiction, a reason for the non-application
of the latter.

I have no doubt of the jurisdiction and no doubt of
the right of the creditor seeking herein to invoke it
and claim that the mortgage being void must be so
declared and appellants restrained from using said
mortgage as an impediment to the creditors asserting
their rights. Whatever equities may arise as between
the original partners, arising either out of the impli-
cations in the agreement between them or the covenant
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of Montgomery, not a party hereto, cannot affect the 1915

other creditors of the company, and must abide by HUGHES

future independent litigation or in course of liquida- NORTHERN
ELECTRIC

tion should the company be wound up. * AND
Mrs. Co.

The judgment got upon the mortgage can stand on MGC

no higher ground than the mortgage itself. The judg- Idington J.

ment in the case of the Great North-TVest Central Rail-
way Co. v. Charlebois (1), is authority for such a pro-
position if authority be necessary.

It does not in the view I have taken seem necessary
to dwell upon many other things argued, and especi-
ally as to the attitude of the Cordova Mines Co.

I may refer to the case of Re Pooley Hall Colliery
Co.(2), where a single creditor got a summons to have
it declared that certain holders of debentures in excess
of what the company had power to issue, should not
have the priority which the debentures, if good, would
have given and that was made absolute, yet the holders
entitled to rank as creditors but only in pari passu
with others.

Indeed, the case of Trevor v. Whitworth(3), cited
above for another purpose is on same line.

The Houthampton Boat Co. v. Pinnock(4), may
be looked at as another mode of treating the right to
impeach an ultra vires mortgage.

In conclusion I think the appeal should be dis-
missed - the cross-appeal allowed with costs through-
out and the declaration made as prayed for and in-
junction granted with such references as needed to
work out the result.

(1) [1899] A.C. 114. (3) 12 App. Cas. 409.
(2) 18 W.R. 201. (4) 9 L.T. 748.
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1915 The equities I have referred to as possibly existing
HUGHES between appellants and Kirkegaard should not be in-

NORTIERN terfered With or taken as determined by this suit.
ELECTRIC

AND
Mfro. Co.

- C DUFF J.-The appellants, Hughes and Mackech-
DuffJ. nie, and the respondent, Kirkegaard, were the owners

of a mining property in the Township of Belmont,
which they transferred to Cordova Mines Limited (a

company they had incorporated for the purpose of ac-

quiring the property) in consideration of the issue to

themselves and their nominees of all the authorized
capital stock of the company fully paid.

Cordova Mines Limited having issued all its capi-
tal stock in payment for the mine, it was necessary
that money should be borrowed to carry on operations.
These operations were extensive and were made pos-
sible by loans to the company from Hughes, Mac-
kechnie and Kirkegaard in equal shares. . In April,
1912, Cordova Mines Limited was indebted to Hughes,
Mackechnie and Kirkegaard in respect of these loans,
including moneys then advanced to the extent of over
$43,000.

At this time Hughes, 31ackeehnie and Kirkegaard
had drifted apart in their ideas as to the policy to be
adopted in carrying on the company's affairs. Hughes
and Mackechnie were on one side, Kirkegaard on the
other. None of them was willing to advance more
money unless his policy was adopted. A deadlock
ensued. This deadlock was finially broken and the
continuance of operations secured by an arrangement
whereby Hughes and -Mackeclinie sold their shares to
Montgomery, who was Kirkegaard's solicitor and
trustee, for $60,000, payment of this amount to be
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secured by a mortgage from the company to Hughes 1913

and Mackechnie on the mine. Kirkegaard was to pro- HUGHES

vide for the proper operation of the mine and to spend NORTHERN
ELECTRIC

at least $3,000 per month in its development* AND

The fornrin which this arrangement was expressed MFG. Co.

and carried out consists of (1) an agreement between Duff J.

Hughes and Mackechnie of the first part, Joseph Mont-
gomery, trustee, of the second part, and Peter Kirke-
gaard of the third part, dated 23rd April, 1912; (2)
a supplemental agreement between Hughes and Mac-
keehnie of the first part and Joseph Montgomery of
the second part, dated 30th April, 1912; and (3) a
mortgage from Cordova Mines Limited to Hughes and
Alackechnie, dated 30th April, 1912.

The substance of the arrangement, so far as it
affected the company, was set out and embodied in a
minute of its directors held on the 30th April, 1912,
as follows:-

It was explained to the meeting that all moneys required by the

company for expenses had heretofore been advanced by the three
directors equally, and Messrs. Hugies and Mackechnie did not now

desire to continue making advances, but were willing to dispose of

their stock to other parties who were willing to guarantee the pay-

ment of the purchase price by a mortgage on the company's property,

and it was considered advisable in the interests of the company that

this should be done provided all shareholders consented thereto.

All the shareholders of the company concurred in
this arrangement.

i It was part of the agreement that the sum of
$43,000 owing by the company was to be wiped out.
All the debts owing by the company at the time of the
arrangement were paid, and it was not contemplated
that any further debts should be incurred. On the
contrary, it was expressly provided that until the first
payment had been made on the mortgage all costs and
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191s expenses should be paid by Montgomery and his asso-
HUGHES ciates so as not to become a lien or charge on the com-

V.
NORTHERN pany's property.
ELECTRIC

AND The result of the transaction was to free the com-,
MFG. CO.

- pany from its overdue debt of $43,000, and to obtain
Duff J. for it the new advances necessary for carrying on its

operations and improving its property.

Hughes and Mackechnie, in pursuance of the
agreement, transferred their shares to Montgomery,
Kirkegaard's solicitor and trustee, and Kirkegaard
proceeded to operate the mine and advanced to the
company large sums of money for that purpose. He

and others associated with him made payments on ac-
count of the purchase money on the shares amounting
to $19,000 or thereabouts to Hughes and Mackechnie.
Thereafter the mortgage having fallen into arrear
Hughes and Mackechnie, the appellants, brought pro-
ceedings against Cordova Mines Limited on the mort-
gage and on the 30th of April, 1913, upon consent of
.the company, judgment was pronounced for the imme-
diate sale of the mortgaged premises and directing
possession to be delivered to Hughes and Mackechnie.

More than a year after the mortgage, the company
incurred a debt to the plaintiff, respondent, the North-
ern Electric & Manufacturing Company Limited. The
present action was brought by the plaintiff, respond-
ent (a) to recover from the company the sum of
$817.09 in respect of goods sold to it; (b) to have it
declared that the mortgage above mentioned was il-
legal and ultra vires and a fraud as against the cre-
ditors of the company including the plaintiff, re-
spondent, and that the consent judgment in the mort-
gage action brought by appelants was also void.
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On the 11th of September, 1913, Cordova Mines 1ns

Limited and Peter Kirkegaard filed a defence to- this HUGHES

action. They admitted the debt owing by Cordova NORTHERN
ELECTRIC

Mines Limited to the Northern Electric & Manufac- AND

turing Company Limited, but denied insolvency and 1 FG CO.

denied that the mortgage was illegal or fraudulent. Duff J.

Since the commencement of this action judgment
by default was obtained by the respondents, the North-
ern Electric & Manufacturing Company Limited, on
the 22nd of September, 1913, for the sum of $817.09
against the mining company and execution was issued
in respect of this debt on the 26th of September, 1913.

At the trial Cordova Mines Limited, having
changed its solicitors, asked leave to amend its de-
fence, and, after most of the evidence was in, a new
defence on the part of Cordova Mines Limited was
filed, denying the making of the mortgage, saying
that if made it was ultra vires and void, and claiming
that it should be set aside.

Mr. Justice Middleton delivered judgment dismiss-
ing the action as against all the defendants (other
than the defendant, Cordova Mines Limited, against
whom judgment had already been entered as stated
above for $817.09) and declaring that the mortgage in
question was a good and valid mortgage, and ordering
the plaintiffs to pay to the defendants (other than the
defendant, Cordova Mines Limited), their costs.

The plaintiffs, the Northern Electric & Manufac-
turing Company, Limited, appealed to the Appellate
Division; Cordova Mines Limited did not serve any
notice of appeal, but counsel for it appeared on the
argument.

The Appellate Division on the 6th of April, 1914,
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1915 allowed the appeal in part, declaring that the mort-
HUGHES gayc ira8 ultra, vires to the extec6t that it eceeded the

NORTHERN litl)ilitick of the CordovUa ines Limited cancelled by
ELECTRIC

AND the arrangement made at the time the mortgage was
MFG. CO. given, but valid to the extent of such liabilities.

Duff J. lit is no longer seriously argued that the mortgage
is impeachable as in fraud of creditors.

I have not been able to discover any solid ground
upon which the plaintiff obtains a locus standi to
attack a transaction as ultra vires which was entered
into a year before he became a creditor of the com-

pany. Another question ought to be disposed of in
limine which is suggested by the dissenting judgment
of Mr. Justice Riddell. It is the question whether the
judgment of the second Appellate Division ought not
to be reversed and the action dismissed on the ground
that it was not competent for Mr. Justice Middleton
to amend the pleadings in such a way as to permit the
company being a party defendanit only to attack the
mortgage as ultra vires. I do not think it is necessary
to pass upon the question whether or not on a proper
construction of the Ontario "Judicature Act" and the
Consolidated Rules the learned trial judge had power
to make the order he did make. I do not think that
question arises. The learned trial judge exercising
such of the powers of the Supreme Court of Judica-
ture for Ontario as were vested in him as trial judge
had, unquestionably, power and authority to hear and
pass upon an application by one of the parties for
leave to make such an 'amendment and as necessarily
involved therein to adjudicate upon the question
whether or not the authority conferred upon him by
the Consolidated Rules was broad enough to enable
him to make such an order. It seems to be quite clear
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that he did pass upon that question, that he held auth- 1915

ority to be vested in him to grant the amendment and HUGHES

to adjudicate upon the issue raised by the amendment NORTHERN
. ELECTRICas trial judge. It seems obvious enough that neither AND

the learned trial judge nor any of the counsel present MFG. Co.

supposed that he was trying the issue as arbitrator or Duff .

in a proceeding exr viO or ultra vires or in any manner

contrary to the course of the court. It may be added
that the learned trial judge having tried the issue and
pronounced judgment upon it, it seems self-evident
that this judgment necessarily involved an adjudica-
tion to the effect that he had jurisdiction to pronounce
it, an adjudication which as that of a judge exercising
the authority of a Superior Court of general jurisdic-
tion to decide upon the scope of its own jurisdiction is
binding upon the parties until reversed on appeal.
The judgment of Mr. Justice Middleton was not chal-
leiged, as I understand it, in the court of appeal by
either of the parties on the ground that he had not
jurisdiction to pronounce it, and having regard to
what took place at the trial I do not think it would
have been open to either of them to raise that question.
For the same reason I think the point is not open
here; and it may be added indeed that the question
was not raised by either of the parties in this court.

As to the imierits. It is, of course, not contended
that the mortgaging of its property for the purpose of
securing the payment of the purchase price of shares
bought by one of its shareholders for his own benefit
would in itself, special circumstances apart, be within
the powers of this company; but the broad common
sense of the matter seems to be that the company being
overwhelmed with debts, the shareholders being in-
volved in disagreements, making effective adminis-
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1915 tration impossible, and the plan which was proposed
HUGHES and carried out promising an escape from these diffi-

V.
NORTHERN culties and prosperity for the company's undertaking
ELECTRIC

AND as against ruin otherwise certain, the transaction
MFG. CO. ought not to be regarded as outside a reasonable ap-
Duff J. plication of the doctrine of ultra vires merely because

it involved as one of its incidents as part of the con-
sideration moving to one of the shareholders for ser-
vices in procuring payment of the company's debts
and further advances to enable it to carry on its busi-
ness a guarantee or payment of a limited part of the
purchase price of shares in the company,the purchase of
which was of the very essence of the plan decided upon.
The two points to be considered in every such question
are, first, is the power to enter into the challenged
transaction, if not expressly given, prima facie vested
in the company by implication as being reasonably
necessary to enable the company to carry on its auth-
orized undertaking? And secondly, if notwithstand-
ing it is prima facie given by implication from neces-
sity is it the proper inference from all the instruments
defining the company's objects and powers and pre-
scribing the regulations for the conduct of its business
that such a power has been denied? On the first ques-
tion, Lord Blackburn's observation in Mackay v. Dick
(1), to the effect that in business "impossible" and
"impracticable" are convertible terms should be borne
in mind. "Necessary" here means necessary in the
business sense. I think the observation of Lord Mac-
naghten in Parkdale Corporation v. West(2), quoted
in Mr. Shepley's factum, are pertinent; and I think
a case of necessity in this sense has been abun-
dantly established. As to the second point, our
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attention has not been called to any provision of 1915

the Ontario "Companies Act" expressly forbidding HUGHES
V.

such a transaction and I do not think any argu- NORTHERN
ELECTRIC

ment has been advanced which goes very far to AND

establish ground for implying such a prohibition. It MFG. CO.

seems to have been assumed in the court below that Duff J.

the transaction is by analogy to be treated as governed
by the rule (judicially established) which incapaci-
tates a company from purchasing its own shares in the
absence of authority expressly given. With great
respect, I am unable to discover the analogy.

There is another ground, however, upon which,
in my judgment, the attack fails. As mentioned above
the company was at the time of the transaction in-
debted to the three persons interested in the sum of
$43,000. It was admittedly a part of the arrangement
that this debt was to be wiped out or merged in the
mortgage debt and I think it is clear that such was the
effect of the transaction. It would, of course, have
been within the power of the company in the circum-
stances existing to have procured the discharge of its
liabilities by a lender at the price of $60,000 and to
have given a mortgage to secure this sum. If the
transaction had taken that form with the consent of
all the shareholders and parties interested it would have
been unimpeachable. Again, the transaction might
have taken the form of a mortgage securing the pay-
ment of $43,000 to the mortgagees the amount of the
company's liabilities discharged and of a further sum
of $17,000 for the benefit of the purchaser as in part
payment of the purchase price of shares. If it had
taken this latter form nobody would have thought of
disputing the validity of the mortgage as a security for
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1915 the sum of $43,000; and I understand the majority of
HUGHES the court of appeal to have held that to the extent to

V.
NORTHERN which liabilities of the company were in fact dis-
ELECTRIC

EERI charged by the parties to the arrangeinent, the mort-
MFG. CO. gage ought to be treated as a valid security. Now it

Diuy J. appears to me to be indisputable that as the transac-
tion could have been expressed in such a form as to
make it unimpeachable as a security for $43,000, that
is to say, as the transaction in its substance was to
that extent intra vires- and inexpugnable, any objec-
tion based upon the form of it must have been curable
by a subsequent -agreement between the parties declar-
ing that the mortgage should stand as security for this
sum of $43,000. In fact as mentioned above, the sum
of $19,000 has been paid by Kirkegaard and had been
paid by 'him at the date when judgment was recovered
against the company in the foreclosure action. It
appears to me to follow that the judgment in
the.foreclosure action must be held to have precisely
the effect of an agreement such as I have suggested.
The decision of the Judicial Committee in Great
North-Western Central Railway Co. v. Charlebois(1)
appears to be beside the point. In the transac-
tions which came into question in that case the
persons having control of the company sought by a
consent judgment to impart legal authority to arrange-
ments which in their essence were of such a character
that the company had no power to enter into them.
The impeached transactions had 'been made to assume
a form in which on the surface they appeared to be
within the powers of the company. The consent judg-
ment was only the final step in the scheme which from
its commencement was never anything else but a fraud

(1) 11F9191 A.(. 114.
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upon the company's powers. Their Lordships held 1915

that the judgment being a consent judgment could HUGHES
V.

take no higher validity than the ultra, vires agree- NORTHERN
. ELECTRIC

ment upon which it was based. AER

The principle of that decision can, I conceive, have MFG. Co.

no application to this case where the transaction to Duff J.

which the judgment gives effect is in so far as effect is
given to it by the judgment unimpeachable in sub-
stance; and for the short reason that it was not be-
yond the powers of the company but within the powers
of the company by a valid agreement to disembarrass
the transaction of the objectionable features which
concerned the form of it alone and to giving legal and
binding effect to the substance of it.

For these reasons I think the appeal should be
allowed and the judgment of Mr. Justice Middleton
restored.

ANGLIN J.-The facts of this case are stated in the
judgments delivered by the learned trial judge and
the learned judges of the Appellate Division, reported
in 31 Ont. L.R. p. 221.

Apart from the serious difficulties in the way of
the plaintiff as to parties and procedure, discussed in
the opinion of Mr. Justice Riddell, but upon which I
understand counsel for the appellants do not desire
that the action should be disposed of, I am of the opin-
ion that, when the substance of the impugned trans-
action is considered rather than the form which it
took, the attack made upon it should not succeed.
There is no suggestion that it was in any sense fraudu-
lent. The intention of all the parties to it was to do
what appeared to be in the best interest of the com-
pany - in fact the only thing which would save it
from immediate ruin and dissolution. Its stock had
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1915 been fully issued. It had not a dollar with which to
HUGHES carry on its undertaking and it owed the three direc-

V,.
NoRBTHEN tors and shareholders, Hughes, Mackechnie and Kirke-
ELECTRIC

AND gaard, $43,000 for advances made by them. By the
MFG. CO. arrangement in question its existing creditors were

Anglin J. provided for and the scheme contemplated that the

company should not become liable for any new debts
and that further advances should be. made to it for
development purposes and to enable it to continue

its operations.

But it is said that the giving by the company of a

mortgage upon its assets to secure the payment of the
purchase price ($60,000) of ,the shares of its stock ac-

quired from the mortgagees, Hughes and Mackeehnie,
by Kirkegaard, who thus became in reality the sole
shareholder-certain qualifying shares being held

by his nominees - was ultra, vires. If this were the
substance of the transaction it could not be sup-
ported. But, in -substance, though not in form, the
company, in consideration of giving the mortgage,.
secured a release of the debt of $43,000, which it owed
in equal shares to the two mortgagees and Kirkegaard.
It also obtained in fact, though not in a form which
would entitle it to sue upon it, the benefit of an agree-
ment 'by which Kirkegaard undertook with the mort-
gagees to make advances to the extent of $3,000 a
month for the development of the company's property
and the carrying on of its operations. Under this
agreement, Kirkegaard, who is now hostile to the
mortgagees and the instigator of this litigation, swears
that he actually advanced to the company upwards of
$60,000; and, on this point, there is no reason to doubt
his word.

In the trial court the mortgage was held valid and
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the action dismissed. In the Appellate Division it 1915

was held good to the extent to which it represented the HUGHES

company's indebtedness, but void as to the balance; NOBTHERN
ELECTRIC

and an account was directed as to any payments made AND

to the mortgagees out of the -company's funds, by MG. CO.

which it was directed that the $43,000 representing Anglin J.

such indebtedness should be reduced, the mortgage to
stand as security for the balance only.

Payments have already been made on account of
the mortgage, the learned trial judge finds "not by the
company but by Kirkegaard and his associates," to
the extent of $19,000. Kirkegaard himself swears to
this fact and tells of $18,000 borrowed by him from
one Nelson and $2,000 from one Johnson. Here agaii
there is no reason to discredit his testimony. It would
certainly have been better had there been a formal
assignment by Kirkegaard to Hughes and Mackechnie
of his interest in the $43,000 claim against the com-
pany and a formal release to the company of that en-
tire claim. There can be no doubt, however, on Kirke-
gaard's evidence, that Mackechnie and Hughes in fact
acquired his interest and that the company's debt of
$43,000 was extinguished by the arrangement made;
and that is assumed by the judgment in appeal. While
the agreement by Kirkegaard for future advances
should have been with the company and not with
Hughes and Mackechnie, they had the same interest as
the company in having those advances made and they
were in fact made to the company to the extent of
$60,000. Had the mortgage ex facie been given in con-
sideration of the release of the company's debt of
$43,000 and of a covenant by Kirkegaard with the
company to advance to it $3,000 per month up to the
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1915 amount of $17,000, it would clearly be intra vires and
HUGHES the advisability of giving it would have been a ques-

NORTHERN tion for the directors or, at the highest, for the whole
ELECTRIC

AND body of the shareholders. Subsequent creditors not
11FG. CO. then in contemplation would certainly have no status
Anglin J. to attack it. That in substance, though not in form,

was the real transaction. The shareholders author-
ized it and the company has had the full benefit of it.
With the transfer of shares from Hughes and Mac-
kechnie 'to Kirkegaard and the securing of the pur-
chase price the company is not concerned.

While in form the case at bar may -bear some re-
semblance to Trevor v. W7hitwortk(1), and Great
North Western Central Railwity Co. v. Charlebois
(2), cited by -Mr. Justice Clute, in substance the
facts dealt with in those authorities differ toto

cwlo from those now before us. In Trevor v.
Ihitworth (1) the -claim against the company was
by a shareholder for the balance of the pur-

chase price of shares sold by him to it. This
dealing in its own shares was held to be ultra vires of
the company. In the Charlebois Case(2), the com-

pany had been made to give a mortgage of E200,000
for a consideration of only E50,000. Here the defend-
ant company has had the full $60,000 for which it gave
the mortgage and nearly $50,000 'more as the direct
outcome of the impeached transaction.

I think the judgment of the learned trial judge was

right. It should not have been disturbed and should

now be restored; and the appellants should have their
costs in this court and the Appellate Division.

(1) 12 App. Cas. 409.
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BRODEUR J.-I concur in the opinion of my brother 1915

Duff. HUGHES
V.

NORTHERN
ELFCTRICA ppeal allowed with costs. AND
MFG. Co.

Solicitors for the appellants: Wills & Wright. Brodenr J.

Solicitors for the respondents, Northern Electric &
Mfg. Co.: Johnston. MfcKay, Dods & Grant.

Solicitors for other respondents: Price. Garvey & Co.
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ACTION-Right of action-Protection of ACTION-Continued.
railway crossings-Construction of subway office of directors,) the consequences in-
-Order-in-council-Apportionment of cost volve not only the disqualification of the
-Land damages-Injurious affection - directors, but also give a right of action
"Nova Scotia Railway Act," R.S.N.S. on the part of any shareholder for a
(1900), c. 99, ss. 178 and 179.] In the i declaration of such disqualification and
City of Sydney the Dominion Iron and for an account of the moneys improperly
Steel Co. and the Dominion Coal Co. received by them as profits under con-
owned railways passing along a public tracts between them and the company.
highway and intersected by the tracks Such contracts, being prohibited by the
of the Cape Breton Electric Railway Co. ordinance, could not be ratified by a
Under the provisions of sees. 178 and 179 majority of the shareholders, as the
of the "Railway Act" (R.S.N.S. (1900), matter is not one merely of internal
ch. 99) an order-in-council was passed
directing that the highway be carried m 3), d uishd-The judgment
under the said railway tracks, the Do- appealed from (25 West. L.R. 903) was
minion Iron and Steel Co. to execute the affirmed. THEATRE AMU6EMENT CO. V.

work and the cost to be paid in a specific STONE............................... 32
proportion by the City and the three
companies and "that all the land dam- 3-Partnership-Lease-Scope of author-
ages be paid by the City of Sydney." ity-Resiliation-Form of action-Appro-
B. owned land opposite the railway priate relief-Pleading-Practice.] A part-
tracks, and by the construction of the nership, consisting of H. and W., which
subway the sidewalk in front thereof was was to expire by effiuxion of time on 31st
narrowed and altered and access to it December, 1912, held a lease of ware-
changed. Claiming that his property house property in Montreal, of which the
was greatly depreciated in value thereby term expired on the 30th April, 1913.
he brought an action against the City of During the absence of H., in September,
Sydney for compensation therefor.- 1912 and without authority from him
Held, that the "land damages" which to do so, W. obtained a renewal of the
the city was to pay would include dam- lease for three years, from the 1st of May
ages for injurious affection such as B. then following, which was repudiated by
claimed. But-Held, Fitzpatrick C.J. H. on his return to Montreal. In action
and Idington J. dissenting, that the city by H. to have the renewal lease declared
was not liable for such damages, B.'s null and void,-eld, (the Chief Justice
only recourse being against the company and Brodeur J. dissenting), that the
which executed the work.-Judgment of plaintiff had a sufficient interest to en-
the Supreme Court of Nova Scotia (47 able him to maintain the action and
N.S. Rep. 480) affirmed, Fitzpatrick C.J. obtain a declaration that the lease was
and Idington J. dissenting. BURT V. CITY not binding upon the partnership or upon
OF SYDNTo.........................6 himself as a member of the firm.-Per

2-Company-Disqualification of direc-
tors-Taking personal profit-Fraud-Il-
legal contract-Ratification-Right of action
-Shareholder-Recourse by minority-
Alberta "Companies Ordinance," N.-1f.
Ter. Ord. No. 20 of 1901-Construction of
statute.] Where the directors of a joint-
stock company organized under the Al-
berta "Companies Ordinance" (N.-W.
Ter. Ord. No. 20 of 1901), have violated
the provisions of article 57, Table "A,"
of that enactment, (as to vacating the

Fitzpatrick C.J. dissenting.-In the
Province of Quebec distinct and con-
sistent pleading is essential and, as the
plaintiff did not bring his action to
obtain relief from his obligation under
the renewal lease, but merely to have
that lease declared null and void, he
could not, in the action as brought, have
a declaration that the lease was not
binding upon him. Forbes v. Atkinson
(Pyke K.B. 40) referred to.-Per Bro-
deur J. dissenting.-As the partnership
was benefited by the renewal of the lease
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ACTION-Continued.
it should be declared valid and binding
on all the partners.-Judgment appealed
against (Q.R. 23 K.B. 1) reversed.
HYDE v. WEBSTER................. 295

4- Municipal corporation-Contract with
company-Franchise for water supply-
Protection against fire-Negligence-Lia-
bility of company to ratepayer-Dilit-
Damages.] A municipal corporation, with
assent of the ratepayers, entered into a
contract by which it gave the defendant
company the exclusive privilege for
twenty-five years of maintaining a system
of water supply to the municipality. The
company was authorized to fix rates for
water supplied for domestic purposes and
was obliged, for protection against fire,
to have hydrants at certain places and
at all times, in case of fire, except when
the plant was undergoing necessary re-
pairs, to maintain a specified capacity
and pressure of water. The property of
B., a ratepayer, was destroyed by a fire
which attained serious dimensions owing
to the pressure being at the outset much
less than that required by the contract.-
Held, affirming the judgment of the
King's Bench (Q.R. 22 K.B. 487) which
affirmed the Court of Review (Q.R. 41
S.C. 348), Brodeur J. dissenting, that
there was no contractual relation be-
tween B. and the company; that the
contract did not evidence any intention
by the parties to it to give a right of
action against the company to each rate-
payer in case of violation of the provis-
ions for fire protection; and that B.,
therefore, could not maintain an action
for the value of his property so destroyed.
-Held, also, Brodeur J. dissenting, that
B. could not maintain an action for dam-
ages on the ground that the failure to
maintain the pressure stipulated for in
the contract constituted a dilit or quasi-
dilit under the law of Quebec. BELANGER
v. MONTREAL WATER AND POWER Co. 356

5- Negligence-Operation of tramway-
Employers' liability-Accident in course of
employment-"Workmen's Compensation
Act"-Right of action-Dependent rela-
tions-Construction of statute-(Que.) 9
Edw. VII., c. 66, ss. 3, 15-R.S.Q., 1909,
arts. 7321, 7323, 7335-Incompatible en-
actment-Repeal-Art. 1056 C.C.-Prac-
tice-Charge to jury-Misdirection-Ex-
cessive damages-Modification of verdict-
New trial-Art. 503 C.P.Q.] The remedy
given by article 1056 of the Civil Code,

ACTION-Continued.
in cases of dilit and quasi-dilit, was taken
away in regard to the.classes of persons
enumerated in sec. 3 of the Quebec
statute respecting compensation for in-
juries to workmen, 9 Edw. VII., ch. 66,
by the limitation in sec. 15 of that statute
(now articles 7323 and 7335 of the Revised
Statutes of Quebec, 1909), but the effect
of these enactments was not to repeal the
provisions of article 1056 C.C., with re-
spect to ascendant relations who were
only partially dependent for support on a
deceased workman to whom the statute
applied. The judgment appealed from
(Q.R. 23 K.B. 212), was reversed, Davies
and Brodeur JJ. dissenting.-Per Davies
J. dissenting.-The words "in all cases
to which this Act applies," in the Quebec
statute respecting compensation for in-
juries to workmen, 9 Edw. VII., ch. 66,
sec. 15, have reference to the special
classes of employment referred to in the
first section of the Act, and not to the
classes of persons entitled to compensa-
tion thereunder. Consequently, the effect
of sec. 15 is to limit the employers' liabil-
ity to the compensation prescribed by
that Act and to that only. LAMONTAGNE
v. QUEBEC RAILWAY, LIGHT, HEAT AND
POWER CO......... .............. 423

AND see NEGLIGENCE 5.

6- Appeal-Case originating in Superior
Court-"Supreme Court Act," s. 37 (b)-
Concurrent jurisdiction-'"Mechanics' Lien
Act" (B.C.)-Action to enforce lien. . 382

See APPEAL 1.

APPEAL-Case originating in Superior
Court-Supreme Court Act, s. 37 (b)-
Concurrent jurisdiction-'"Mechanics' Lien
Act" (B.C.)---Action to enforce lien.] For
an appeal to lie to the Supreme Court in
a case not originating in a superior court,
as provided in sec. 37, sub-sec. (b) of the
"Supreme Court Act," it is not sufficient
that the inferior court has concurrent
jurisdiction with a superior court in re-
spect to its general jurisdiction; there
must be concurrent jurisdiction as re-
spects the particular action, suit, cause,
matter or other judicial proceeding in
which the appeal is sought.-In British
Columbia the County Court alone may
maintain an action to enforce a mechan-
ic's lien. In such action, so far as the
parties or any of them stand in the rela-
tion of debtor arid creditor, the court
may give judgment for the debt due
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APPEAL-Continued.
whatever its amount and if it exceeds
$250 there may be an appeal to the Court
of Appeal.-Held, Duff J. dissenting, that
though an action for the debt could be
brought in the Supreme Court the founda-
tion for the County Court action is the
enforcement of the lien as to which there
is no concurrent jurisdiction and no ap-
peal lies to the Supreme Court of Canada
from the judgment of the Court of Ap-
peal in such an action. CHAMPION V.
WORLD BUILDING Co............... 382

2- Expropriation-Application to ap-
point arbitrator-Persona designata -
Amount in controversy- "Railway Act,"
R.S.C. 1906, c. 37, s. 196-Jurisdiction of
court-Practice.] A railway company
served notice of expropriation of land
on the owner, offering $25,000 as com-
pensation. It later served a copy of said
notice on S., lessee of said land for a term
of ten years. On application to a Superior
Court judge for appointment of arbitrat-
ors S. claimed to be entitled to a separate
notice and an independent hearing to de-
termine his compensation. The judge
so held and dismissed the application and
his ruling was affirmed by the Court of
King's Bench. The company sought to
appeal to the Supreme Court of Canada.
-Held, per Fitzpatrick C.J. and Iding-
ton J., following Canadian Pacific Railway
Co. v. Little Seminary of Ste. Thirise (16
Can. S.C.R. 606), and St. Hilaire v.
Lambert (42 Can. S.C.R. 264), that the
Superior Court judge was persona desig-
nata to hear such applications as the one
made by the company; that the case,
therefore, did not originate in a superior
court and the appeal would not lie.-Per
Duff J.-The judge, under sec. 196 of the
"Railway Act" acts as persona designata
and no appeal lies from his orders under
that section;-in this case, the applica-
tion having been made to and the parties
having treated the contestation as a pro-
ceeding in the Superior Court, which
had no jurisdiction, the Court of King's
Bench rightly dismissed the appeal from
the order refusing to appoint arbitrators;
and the appeal to the Supreme Court of
Canada being obviously baseless should
for that reason be quashed.-Held, por
Davies, Duff, Anglin and Brodeur JJ.,
that as there was nothing in the record
to shew that the amount in dispute was
$2,000 or over, and no attempt had been
made to establish by affidavit that it
was, the appeal failed. CANADIAN

APPEAL-Continued.
NORTHERN ONTARIO RAILWAY CO. V.
SMITH.............................. 476

AND see BOARD OF RAILWAY COM-
MIssroNERS 2.

ARBITRATION - Expropriation -
"Railway Act"-Municipal plan-Sever-
ance of lots-Injurious affection-Reference
back to arbitrators-R.S.C. 1906, c. 37.]
For the purposes of expropriation under
the Dominion "Railway Act," unless
lots laid out on the owner's registered
plan are so united as to form one com-
plete whole, each lot taken by the rail-
way company is an independent, separate
and complete property in itself and the
owner is not entitled to compensation for
injurious affection to any such lot, of
which no part is taken and which is
severed from the land expropriated by a
railway or by land sold to another person.
Cooper-Essex v. Local Board for Acton
(14 App. Cas. 153), distinguished. Duff
and Anglin JJ. contra.-The owner of
land adjacent to or abutting upon the
street over which a railway passes is
entitled, by 1 & 2 Geo. V., ch. 22, see. 6, to
compensation for injury to such land,
but the compensation can only be award-
ed by the Board of Railway Commission-
ers and is not a matter for arbitration
under the "Railway Act."-Held, per
Duff and Anglin JJ.-The arbitrators
appointed to value land so expropriated
are functi officio when their award is de-
livered and an appellate court has no
power to remit the matter to them for
further consideration. Cedars Rapids
Manufacturing Co. v. Lacoste ( (1914) A.
C. 569), referred to. CANADIAN NORTH-
ERN ONTARIO RAILWAY CO. V. HOLDITCH

........... 265

2-Agreement to fix compensation-
Arbitration or valuation-Powers of refer-
es-Majority decision.] Where the land
was expropriated for railway purposes
the railway company and the owner
agreed to have the compensation deter-
mined by reference to three named per-
sons called "valuers" in the submission;
their decision was to be binding and
conclusive on both parties and not sub-
ject to appeal; they could view the
property and call such witnesses and take
such evidence, on oath or otherwise, as
they, or a majority of them, might think
proper; and either party could have a
representative present at the view or
taking of evidence, but his. failure to
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ARBITRATION-Continued.
attend for any reason would not affect
the validity of the decision.-Held,
Fitzpatrick C.J. and Duff J. dissenting,
that this agreement did not provide for a
judicial arbitration, but for a valuation
merely by the parties to whom the mat-
ter was referred, of the land expropriated.
-The agreement provided that a valu-
ator should be appointed by each party
and a County Court judge should be the
third; if one of those appointed would
or could not act the party who appointed
him could name a substitute; if it was
the third the parties could agree on a
substitute, in which case the decision of
any two would be binding and conclusive
without appeal; if they could not so
agree a High Court judge could appoint.
There was no necessity for substitution.
-Held, that the decision of any two of
the valuators was valid and binding on
the parties. CAMPBELLFORD, LAKE ON-
TARIO AND WESTERN RAILWAY CO. V.

M ASSIE.............. ............... 409

3-Appeal - Expropriation - Applica-
tion to appoint arbitrator-Persona desig-
nata-Amount in controversy-"Railway
Act," R.S.C., 1906, c. 37, s. 196-Juris-
diction of court-Practice ........... 476

See APPEAL 2.

ASSESSMENT AND TAXES - Muni-
cipal by-law-Exemption from taxaion-
Validating legislation - School rates -
"Public School Act," 55 V. c. 60, s. 4
(Ont.)-Special by-law.] By see. 4 of the
"Public Schools Act" of Ontario (55
Vict. ch. 60) it is provided that "no
municipal by-law hereafter passed for
exempting any portion of the ratable
property of a municipality from taxation,
in whole or in part, shall be held or con-
strued to exempt such property from
school rates of any kind whatsoever."
A similar provision is contained in the
"Municipal Act" (55 Viet. ch. 42, sec.
366), and both are now to be found in the
Revised Statutes of Ontario, [1914] ch.
266, sec. 39, and ch. 192, sec. 396 (e).-
Held, affirming the judgment of the
Appellate Division (30 Ont. L.R. 378,
384, 391), Duff J. dissenting, that the
application of this legislation is not con-
fined to the case of a by-law passed under
the general powers of a municipality, but
it applies to limit the effect of a special
by-law exempting a company from all
municipal assessment "of any nature or

ASSESSMENT AND TAXES-Con.
kind whatsoever" beyond an amount
specified as its annual assessment, even
when the by-law was confirmed by an
Act of the legislature which declared it
to be legal, valid and binding, "notwith-
standing anything contained in any Act
to the contrary." Canadian Pacific Rail-
way Co. v. City of Winnipeg (30 Can.
S.C.R. 558), distinguished.-Held, per
Idington J.-The by-laws granting ex-
emption did not conform to the statutory
requirements and were, therefore, in-
valid.- (Applications for special leave
to appeal to the Privy Council by the
Canadian Niagara Power Co. and the
Electrical Development Co. were re-
fused,.4th Aug., 1914.) CANADIAN NIAG-
ARA POWER CO. v. TOWNSHIP OF STAM-
FORD; ELECTRICAL DEVELOPMENT CO. V.
TOWNSHIP OF STAMFORD; ONTARIO POWER
Co. v. TOWNSHIP OF STAMFORD ...... 168

2-Sale of land for arrears-Purchase by
municipality-Failure to give notice-
Curative A ct-Evidence-Discovery-Death
of deponent-Use of deposition at trial.]
By sec. 184 (3) of the "Ontario Assess-
ment Act" (R.S.O. [1897] ch. 224), where
the sale of land for unpaid taxes is
adjourned for want of a bid for the full
amount of the arrears the municipality
may purchase the land at such adjourned
sale if its council, before the day thereof,
has given notice of its intention to do so.
-Held, affirming the judgment of the
Appellate Division (29 Ont. L.R. 73)
that failure to give such notice is cured
by the provisions of 3 Edw. VII. ch. 86,
sec. 8, and its amendment, 6 Edw. VII.
ch. 99, sec. 8. City of Toronto v. Russell
([19081 A.C. 493) followed.-On the ex-
piration of the time for redemption after
sale all rights of the former owner are
barred.-The depositions of a party to
an action taken on discovery cannot,
when the deponent has died in the in-
terval, be used against the -opposite
party unless the latter has first used it
for his own purposes. CARTWRIGHT V.
CITy OF TORONTO..................... 215

3-A'unicipal corporation- Undertaking
with ratepayer-Non-collection of taxes-
Discretion.] Held, per Idington and
Anglin JJ.-Where there is no statutory
prohibition thereof it is not illegal for a
municipality, in the bond fide exercise of
its discretion, and to carry out an under-
taking with a ratepayer, to refrain from
collecting the taxes levied on the latter's
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ASSESSMENT AND TAXES -Con.
property over and above a fixed annual
sum stipulated for.-Held, per Duff and
Brodeur JJ.-A ratepayer has no status
in curid to compel the corporation to
collect the balance of taxes so allowed
to remain unpaid each year.-Judgment
of the Appellate Division (28 Ont. L.R.
593) affirmed. NORFOLK v. ROBERTS. 283

ASSESSMENT AND TAXES-Con.
separate school board any portion of
the taxes claimed by it. The Chief Jus-
tice and Anglin J. contra.-Per Idington
J.-The enactment of sec. 93a was ultra
vires of the Legislature of Saskatchewan.
The Chief Justice and Anglin J. contra.-
Per Fitzpatrick C.J. and Anglin J.-The
Legislature of Saskatchewan had juris-
diction to enact sec. 93a of the "School

4-Education - School boards - Taxes Assessment Act, and the taxes payanie
payable by incorporated companies-Ap- by the companies in question should be
portionment-Shares for public and separ- apportioned between the public and the
ate school purposes-Notice-Construction I separate school boards in shares corres-
of statute-Legislative jurisdiction-"B.N. ponding with the total assessed value of
A. Act, 1867," sec. 92-"Saskatchewan assessable property assessed to persons
Act," 4 & 5 Edw. VII. c. 42, s. 17- other than incorporated companies for
"School Assessment Act," R.S. Sask., public school purposes and the total
1909, c. 101, ss. 93, 93a.] Section 93 of assessed value of property assessed to
the Saskatchewan "School Assessment persons other than incorporated com-
Act," R.S. Sask., 1909, ch. 101, author- paies for separate school purposes re-
izes any incorporated company to give spectively.-Judgment appealed from (7
a notice requiring a portion of the school West. W.R. 7) reversed, the Chief Justice
taxes payable by the company to be and Anglin J. dissenting. REGINA PUB-
applied to the purposes of separate LIC SCHOOL DISTRICT v. GRATTON SEPAR-

schools, and sec. 93a, as enacted by sec. ATE SCHOOL DISTRICT...............589
3 of ch. 36 of the Saskatchewan statutes
of 1912-1913, authorizes separate school AUCTION-Sale of chattels-Public auc-
boards themselves to give a notice to tion-Disclosure of pincipal-Liability of
any company which fails to give the auctioneer - Giving credit - Post-dated
notice authorized by sec. 93 requiring cheque.] The judgment appealed from
that its taxes should be apportioned (17 B.C. Rep. 298), affirming the judg-
between the boards according to the meat of Grant Co. J., in the County
assessments of public and separate school Court of Vancouver, maintained the
supporters in the district. A number of action of the plaintiffs (respondents)
companies neglected to give the notice with costs.-Two horses were sold, by
provided for and the separate school public auction, to a bidder who settled
board gave them notices requiring a for the price by giving the auctioneer his
portion of their taxes to be applied for cheque post-dated several days after the
the purposes of that board. In these sale. The auctioneer then gave his
circumstances the public school board cheque for the price, less his commission,
claimed the whole of the taxes payable to the owners of the animals. The pur-
by the companies in question and the chaser took possession of the horses, but,
separate school board claimed a portion on the following day, discovering that a
of such taxes. On a special case, directed third person held a lien on them, he
on the application of the municipal cor- stopped payment of the cheque given at
poration, questions were submitted for the time of purchase.-The Supreme
decision as follows: (a) Had the Sas- Court of Canada dismissed the appeal
katchewan Legislature jurisdiction to with costs. PRESCOTT v. TRAPP & Co. 263
enact sec. 93a of the "School Assessment
Act"; (b) if question (a) be answered in AWARD.
the negative, has the defendant (the See ARBITRATION.

separate school board) the right it claims
to a portion of the said taxes; (c) if BENEVOLENT SOCIETY-Grand coun-
question (a) be answered in the affirm- cit constitution-Incorporation of subordin-
ative, has the defendant the right it ate lodge - Dissolution - Disposition of
claims to a portion of the said taxes?- properly.] The charter of the respondent
Per Davies and Duff JJ. (expressing no association provided that upon the dis-
opinion as to the constitutionality of the solution of a subordinate lodge all its
legislation), that the effect of the enact- property shall vest in the Grand Council
ments in question was not to give the to be applied, first, in payment of debts
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BENEVOLENT SOCIETY-Continued.
of the lodge and the balance as deemed
best for the general interests of the
order. There was also a provision allow-
ing any subordinate lodge to become in-
corporated, and in 1890 Pioneer Lodge
No. 1 was incorporated and all its proper-
ty vested in the corporate body. In 1908
a vote was taken on the question of amal-
gamation with a kindred society for
which Pioneer Lodge was overwhelm-
ingly in favour. The amalgamation was
rejected by the Grand Council and the
lodge then surrendered its charter, prac-
tically all of its members joining the
other body.-Held, affirming the judg-
ment appealed against (46 N.S. Rep. 417)
that the incorporation of the subordinate
lodge did not constitute it an independent
body; that it still remained a constituent
part of the Association; that the sur-
render of its charter was a dissolution
within the meaning of the provision in
respondents' charter above referred to;
and that its property on such dissolution
became vested in the Grand Council for
the purposes mentioned.-Leave to ap-
peal to the Privy Council was refused,
4th Aug., 1914. McPHERSON v. GRAND
COUNCIL PROVINCIAL WORKMEN'S Asso-
CIATION......................... 157

BILL OF SALE-Ownership of horses-
Foreign judgment-Interpleader-Second-
ary evidence-Parol testimony.] By the
judgment appealed from (19 West. L.R.
237), affirming the judgment of Harvey
C.J., at the trial, the claim of the plain-
tiff, respondent, was allowed with costs,
and the counterclaim of the defendant,
appellant, was dismissed with costs.-
The action was to recover possession of
horses which plaintiff claimed as her
property and defendant refused delivery.
By counterclaim defendant claimed pos-
session of certain other horses which
were in the possession of the plaintiff.-
The Supreme Court of Canada dismissed
the appeal with costs. EVANS V. EVANS

...... ............................ 262

BOARD OF RAILWAY COMMISSION-
ERS-Jurisdiction-Lands of provincial
railway company-Undertaking for general
advantage of Canada-Transfer to provin-
cial railway-Construction of statute-
"Railway Act," R.S.C. 1906, c. 37, s. 176.1
The Board of Railway Commissioners
for Canada has no jurisdiction, under
sec. 176 of the "Railway Act," R.S.C.

BOARD OF RAILWAY COMMISSION-
ERS-Continued.
1906, ch. 37, to order that a Dominion
railway company should be authorized
to use or occupy lands which, at the time
of the application for the approval and
of the approval of the location of the
Dominion railway, had become the prop-
erty of a provincial railway company.
City of Montreal v. The Montreal Street
Railway Co. ( (1912) A.C. 333), referred
to. Idington J. dissenting.-Per Iding-
ton J.-The Board of Railway Commis-
sioners for Canada has the same power
to make orders respecting the use and
occupation of the lands of a provincial
railway company as it has in regard to
the lands of any other corporate body
created by a provincial Legislature.
MONTREAL TRAMWAYS Co. v. LACHINE,
JACQUES-CARTIER AND MAISONNEUVE
RAILWAY Co...................... 84

2-Jurisdiction-Constructed line of rail-
way - Deviation - Application by muni-
cipality-"Special Act"-Stated case-
Question of law-Statute-"Railway Act,"
R.S.C. 1906, c. 37, ss. 2 (28), 3, 26, 28, 55,
167-(Ont.), 58 V. c. 68-(D.) 58 & 59
V. c. 66.] Under the provisiops of see. 55
of the "Railway Act," R.S.C. 1906, ch.
37, the Board of Railway Commissioners
for Canada may, of its own motion, state
a case in writing for the opinion of the
Supreme Court of Canada upon a ques-
tion of jurisdiction which, in the opinion
of the Board, involves a question of law.
-The Board of Railway Commissioners
for Canada has no power under see. 167
of the "Railway Act," R.S.C. 1906, ch.
37, to order deviations, changes or altera-
tions in a constructed line of railway, of
which the location has been definitely
established, except upon the request of
the railway company. Anglin J. contra.-
Per Fitzpatrick C.J. and Idington J.-
The Dominion statute 58 & 59 Vict. ch.
66, confirming the municipal by-law by
which the location of the portion of the
railway in question was definitely es-
tablished constitutes a "special Act"
within the meaning of the "Railway
Act," R.S.C. 1906, ch. 37, sbes. 2 (28)
and 3.-Per Anglin J.-The power of
the Board of Railway Commissioners for
Canada to order deviations, ebanges or
alterations in a constructed line of rail-
way is not limited to diversions within
one mile from the line of railway as con-
structed. CITY OF HAMILTON v. ToRoNTo,
HAMILTON AND BUFFALO RAILWAY Cb. 128
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BOARD OF RAILWAY COMMISSION-
ERS-Continued.
3-Expropriation-Injurious afection-
Lands adjacent to street............. 265

See ARBITRATION 1.

BY-LAW-Municipal by-law-Exemption
from taxation-Validating legislation -
School rates-"Public School Act," 55 V.
c. 60, s. 4 (Ont.)-Special by-law.... 168

See ASSESSMENT AND TAXES 1.

CASES
1-Ainslie Mining Co. v. McDougall
(42 Can. S.C.R. 420) distinguished.. 39

See NEGLIGENCE 1.

2-Belanger v. Montreal Water and
Power Co. (Q.R. 22 K.B. 487) affirmed
................................... 356

See AcTIoN 4.

3-Bergklint v. Western Canada Power
Co. (17 B.C. Rep. 443) new trial ordered

...................... 39
See NEGLIGENCE 1

4- Boehner v. Hirtle (46 N.S. Rep. 231)
reversed........................... 264

See TRESPASS.

5-Brooks, Scanlon, O'Brien Co. v.
Fakkema (44 Can. S.C.R. 412) dis-
tinguished.......................... 39

See NEGLIGENCE 1.

6- Burland v. Earle ( (1902) A.C. 83)
distinguished........................ 32

See COMPANY 1.

7-Burt v. City of Sydney (47 N.S. Rep.
480) affirm ed....................... 6

See RAILWAYS 1.

8-Canadian Niagara Power Co. v.
Township of Stamford (30 Ont. L.R. 378)
affirm ed............................ 168

See ASSESSMENT AND TAXES 1.

9-Canadian Pacific Railway Co. v.
Little Seminary of Ste. Thirkse (16 Can.
S.C.R. 606) followed............... 476

See APPEAL 2.

10- Canadian Pacific Railway Co. v.
City of Winnipeg (30 Can. S.C.R. 558)
distinguished....................... 168

See ASSESSMENT AND TAXES 1.

CASES-Continued.
11-Cartwright v. City of Toronto (29
Ont. L.R. 73) affirmed.............. 215

See ASSESSMENT AND TAXES 2.

12- Cedars Rapids Manufacturing Co. v.
Lacoste( (1914) A.C. 569) referred to. 265

See ARBITRATIONS 1.

13-Champion v. World Building Co. (6
West. W.R. 1469) appeal quashed... 382

See APPEAL 1.

14-Cooper-Essex v. Local Board of
Acton (14 App. Cas. 153) distinguished

........ 265
See ARBITRATIONS 1.

15-Dominion Permanent Loan Co. v.
Morgan (17 B.C. Rep. 366) reversed. 485

See MORTGAGE 2.

16- Electrical Development Co. of On-
tario v. Township of Stamford (30 Ont.
L.R. 384) affirmed.................. 168

See ASSESSMENT AND TAXES 1.

17- Evans v. Evans (19 West. L.R. 237)
affirmed........................ 262

See BIL OF SALE.

18- Forbes v. Atkinson (Pyke K.B. 40)
referred to......................... 295

See PARTNERSHIP.

19- Great North-Western Railway Co. v.
Charlebois ( (1899) A.C. 114) distin-
guished............................ 626

See COMPANY 3.

20--Hlparin v. Bulling (24 Man. R.
235) affirm ed....................... 471

See NEGLIGENCE 6.

21- Howard v. Stewart (Q.R. 23 K.B.
S0) reversed ..................... 311

See CROWN LANDS.

22-Hyde v. Webster (Q.R. 23 K.B. 1)
reversed........................... 295

See PARTNERSHIP.

23-Laidlaw v. Campbellford, etc., Rail-
way Co. (31 Ont. L.R. 209) affirmed.. 409

See ARBITRATIONS 2.
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CASES-Continued.
24-Lamontagne v. Quebec Light, Heat
and Power Co. (Q.R. 23 K.B. 212) re-
versed.......................... 423

See NEGLIGENCE 5.

25-Long v. Toronto Ry. Co. (15 Can.
Ry. Cas. 35; 10 D.L.R. 300) reversed. 224

See NEGLIGENCE 2.

26- Mathewson v. Burns (30 Ont. L.R.
186) reversed....................... 115

See LEASE 1.

27-Montreal, City of, v. Montreal
Street Railway Co. ( (1912) A.C. 333) re-
ferred to......................... 84

See RAILWAYS 2.

28- Norfolk v. Roberts (28 Ont. L.R.
593) affirmed..................... 283

See ASSESSMENT AND TAXES 3.

29-Northern Electric and Manufacturing
Co. v. Hughes (31 Ont. L.R. 221) re-
versed.......................... 626

See COMPANY 3.

30- Ontario Power Co. of Niagara Falls
v. Township of Stamford (30 Ont. L.R.
391) affirmed..................... 168

See ASSESSMENT AND TAXES 1.

31-Parker v. Gossage (2 C.M. & R. 617)
referred to.......... ............. 75

See CONTRACT 2.

32-Pearson v. Adams (28 Ont. L.R.
154) reversed.................... 204

See SALE 1.

33-Pickering v. Grand Trunk Pacific
Railway Co. (24 Man. R. 544) affirmed
. .. .. .. . .. . . .. . . .. . .. . . . .. . . . . . .. .. 3 93

See RAILWAYS 6.

34- Prescott v. Trapp (17 B.C. Rep.
298) affirm ed....................... 263

See AUCTION.

35- Pringle v. Anderson (Q.R. 46 S.C.
97) affirm ed........................ 451

See WILL.

CASES-Continued.
36- Provincial Workmen's Association
v. McPherson (46 N.S. Rep. 417) af-
firmed.......................... 157

See BENEVOLENT ASSOCIATION.

37- Queen, The, v. Saddlers' Co. (10
H.L. Cas. 404) referred to.......... 75

See CONTRACT 2.

38-Regina Public School District v.
Gratton Separate School District (7 West.
W .R. 7) reversed................... 589

See EDUCATION.

39-Ricard v. Ville de Grand'Mre
(Q.R. 23 K.B. 97) affirmed......... 122

See CONTEACT 3.

40-Rowland v. City of Edmonton (28
West. L.R. 920) reversed........... 520

See HIGHWAY 2

41- St. Hilaire v. Lambert (42 Can.
S.C.R. 264) followed................ 476

See APPEAL 2.

42- Stone v. Theatre Amusement Co.
(25 West. L.R. 905) affirmed....... .32

See COMPANY 1.

43- Storey v. Ashton (L.R. 4 Q.B. 476)
followed........................... 471

See NEGLIGENCE 6.

44-Stratford Fuel, Ice and Construction
Co., Re, (28 Ont. L. R. 481) affirmed. 100

See SURETYSHIP.

45- Thompson v. Yockney (25 West.
L.R. 602; 14 D.L.R. 332) affirmed... 1

See REGISTRY LAWS 1.

46--Tobin v. City of Halifax (47 N.S.
Rep. 498) affirmed.................. 404

See NEGLIGENCE 4.

47-Toronto, City of, v. Russell ( (1908)
A.C. 493) followed.................. 215

See ASSESSMENT AND TAXES 2.

48- Uplands v. Goodacre (18 B.C. Rep.
343) affirm ed........................ 75

See CONTRACT 2.
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CASES-Continued.
49-Wilson v. Merry (L.R. 1 H.L.
(Sc.) 326) applied ................. 39

See NEGLIGENCE 1.

CAVEAT - Manitoba "Real Property
Act," ss. 100, 130-Agreement for mort-
gage - "Interest in land" - Registration
subject to incumbrance-Indorsement on
instrument registered ................ 1

See REGISTRY LAWS 1.

CODE, CIVIL - Art. 964 (Lapse of de-
vise) ............................... 451

See WILL.

2- Art. 1056 (Dilit) ............... 423

See NEGLIGENCE 5.

3- Arts. 1487, 1488 (Sale) ......... 311

See CROWN LANDS.

4- Arts. 2082, 2084, 2085, 2098 (Regis-
tration of real rights) ................ 311

See CROWN LANDS.

CODE OF CIVIL PROCEDURE-Arts.
498 et seq., 503 (New trial) ......... 423

See NEW TRIAL 2.

COLONIZATION - Crown lands-Loca-
tion ticket-Transfer by locatee-Sale-
Issue of letters patent-Title to land-
Registry laws-Notice-Arts. 1487, 1488,
2082, 2085, 2098 C.C................ 311

See CROWN LANDS.

COMPANY-Disqualification of directors
-Taking personal profit-Fraud-Illegal
contract-Ratification-Right of action-
Shareholder-Recourse by minority-Al-
berta "Companies Ordinance," N-W1. Ter.
Ord. No. 20 of 1901-Construction of
statute.] Where the directors of a joint-
stock company organized under the Al-
berta "Companies Ordinance" (N.-W.
Ter. Ord. No. 20 of 1901), have violated
the provisions of article 57, Table "A,"
of that enactment, (as to vacating the
office of directors,) the consequences in-
volve not only the disqualification of
the directors, but also give a right of
action on the part of any shareholder for
a declaration of such disqualification and
for an account of the moneys improperly
received by them as profits under con-
tracts between them and the company.

COMPANY-Continued.
Such contracts, being prohibited by the
ordinance, could not be ratified by a
majority of the shareholders, as the
matter is not one merely of internal man-
agement. Burland v. Earle ( (1902) A.C.
83), distinguished.-The judgment ap-
pealed from (25 West. L.R. 905) was
affirmed. THEATRE AMUSEMENT CO. V.
STONE.......... .................... 32

2-Constitutional law-Provincial min-
ing company-Power to do mining outside
of province-Incorporation "with pro-
vincial objects"-Territorial limitation-
Comity.] A mining company incorporated
under the law of the Province of Ontario
has no power or capacity to carry on its
business in the Yukon Territory and an
assignment to it of mining leases and
agreements for leases is void. Idington
and Anglin JJ. contra.-Held, per Fitz-
patrick C.J. and Davies J., that "the
incorporation of companics with pro-
vincial objects" as to which the provinces
are given exclusive jurisdiction ("B.N.A.
Act," 1867, sec. 92, sub-sec. 11), author-
izes the incorporation of companies
whose operations are confined, terri-
torially, to the limits of the incorporating
province.-Per Idington and Anglin JJ.-
Such company has capacity to avail
itself of the sanction of any competent
authority outside Ontario to operate
within its jurisdiction.-Per Duff J.-
The term "provincial objects" in said
sub-section means provincial with re-
spect to the incorporating province, and
the business of mining in the Yukon is
not an object "provincial" with respect
to Ontario. The question whether capac-
ity to enter into a given transaction is
compatible with the limitation that the
objects shall be "provincial objects" is
one to be determined on the particular
facts.-Also, per Duff J.-On the true
construction of the Ontario "Companies
Act," the appellant company only ac-
quired capacity to carry on its business
as an Ontario business; and there was
no legislation by the Dominion or the
Yukon professing to enlarge that capac-
ity.-Held, per Fitzpatrick C.J. (Duff
and Anglin JJ. contra), that to enable a
joint stock company to obtain a free
miner's certificate under the regulations
in force in the Yukon Territory it must
be authorized by an Act of the Parlia-
ment of Canada, and at present only a
British or foreign company could be so
authorized (61 Vict. ch. 49, see. 1 (D.) ).
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COMPANY-Continued.
BONANZA CREEK GOLD MINING CO. V.
THE KING............................. 534

3-Powers of company-Sale of shares-
Mortgage by company-Subsequent creditor
-Status.] Three directors owned all the
stock of a mining company to which they
had advanced $43,000 for expenses of
operating. Two of them were at variance
with the third as to the mode of operating
and all refused further advances. The
company having no other means of pro-
curing money, it was agreed that the two
directors should sell their stock to the
third for $60,000 secured by mortgage
on the company's property, the debt of
$43,000 to be discharged and the purchas-
ing director to advance funds for operat-
ing and until the first payment had been
made on the mortgage no such advances
should be a charge on the company's
property. Payments were made on the
mortgage which afterwards fell into
arrears and on action by the mortgagees
an order was made for sale and delivery
"up of possession." More than a year
after the mortgage was made the mining
company incurred a debt to the respond-
ent company which brought action for the
amount and for a declaration that the
mortgage was ultra vires of the company
and that the judgment in the mortgage
action was void. The action was dis-
missed at the trial. The Appellate
Division held the mortgage void but
only as to the excess over the indebted-
ness of the company at the time it was
made.-Held, reversing the judgment
appealed from (31 Ont. L.R. 221) and re-
storing that of the trial judge, Fitz-
patrick C.J. and Idington J. dissenting,
that the mortgage was valid; that
though the expressed consideration was
the price of shares sold by one holder to
another the real consideration was the
discharge of the company's existing in-
debtedness and securing of financial aid
for the future.-Per Davies, Duff and
Brodeur JJ.-The judgment in the fore-
closure action was a conclusive answer
to the attack on the mortgage by the
company. The Great North-Western Rail-
way Co. v. Charlebois ( (1899) A.C. 114,)
distinguished.-Also per Davies, Duff
and Brodeur JJ.-The trial judge having
in effect decided that he had jurisdiction
to pass upon the validity of the mortgage,
that decision was binding on all parties
until reversed in appeal, and, having
regard to what occurred at the trial, the

COMPANY-Continued.
decision on the point of jurisdiction was
not appealable.-Per Fitzpatrick C.J.
and Idington J., dissenting.-The agree-
ments and records made by the parties
concerned in the transaction upon which
alone the mortgage in question rests
shew it to have been given solely to
secure to the mortgagees the price of
their sales of shares in the company to
another shareholder and that, as such,
the mortgage-was ultra vires and void as
against any creditors of the company.
HUGHES v. NORTHERN ELECTRIC AND
MFG. Co........................ 626

4- Education-School boards-Assess-
ment and taxes-Taxes payable by incorpor-
ated companies-Apportionment- Shares
for public and separate school purposes-
Notice-Construction of statute-Legislat-
ice jurisdiction-"B.N.A. Act," 1867, s.
92-"Saskatchewan Act," 4 & 5 Edw. VII.,
c. 42, s. 17-"School Assessment Act,"
R.S. Sask., 1909, c. 101, ss. 92, 93a.. 589

See EDUCATION.

CONDITION - Cancellation of contract-
Expelling contractor-Condition precedent
-Possession of plant-Waiver-Seizure in
execution - Interpleader - Insolvency -
Abandonment of works-Suretyship... 75

See CONTRACT 2.

2-Sale of land-Stipulation as to user-
Covenant or condition-"Detached dwell-
ing-house"-Apartment house ........ 204

See DEED.

CONSTITUTIONAL LAW - Provincial
mining company-Power to do mining out-
side of province-Incorporation "with pro-
vincial objects'"-Territorial limitation-
Comity.] A mining company incorporated
under the law of the Province of Ontario
has no power or capacity to carry on its
business in the Yukon Territory and an
assignment to it of mining leases and
agreements for leases is void. Idington
and Anglin JJ. contra.-Held, per Fitz-
patrick C.J. and Davies J., that "the
incorporation of companies' with pro-
vincial objects" as to which the provinces
are given exclusive jurisdiction ("B.N.A.
Act," 1867, sec. 92, sub-sec. 11), author-
izes the incorporation of companies whose
operations are confined, territorially, to
the limits of the incorporating province.
-Per Idington and Anglin JJ.-Such

672 INDEX.



S.C.R. VOL. L.]

CONSTITUTIONAL LAW-Continued.
company has capacity to avail itself of
the sanction of any competent authority
outside Ontario to operate within its
jurisdiction.-Per Duff J.-The term
"provincial objects" in said sub-section
means provincial with respect to the in-
corporating province, and the business
of mining in the Yukon is not an object
"provincial" with respect to Ontario.
The question whether capacity to enter
into a given transaction is compatible
with the limitation that the objects shall
be "provincial objects" is one to be de-
termined on the particular facts.-Also,
per Duff J.-On the true construction of
the Ontario "Companies Act," the
appellant company only acquired capac-
ity to carry on its business as an Ontario
business; and there was no legislation
by the Dominion or the Yukon professing
to enlarge that capacity.-Held, per
Fitzpatrick C.J. (Duff and Anglin JJ.
contra), that to enable a joint stock com-
pany to obtain a free miner's certificate
under the regulations in force in the
Yukon Territory it must be authorized
by an Act of the Parliament of Canada,
and at present only a British or foreign
company could be so authorized (61 Vict.
ch. 49, sec. 1 (D.) ). BONANZA CREEK
GoLD MINING Co. v. THE KING..... 534

2-Education - School boards-Assess-
ment and taxation-Taxes payable by incor-
porated companies - Apportionment -
Shares for public and separate school pur-
poses-Notice-Construction of statute-
Legislative jurisdiction-"B.N.A. Act,"
1867, s. 92-"Saskatchewan Act."] Per
Idington J. (the Chief Justice and Anglin
J. contra), the enactment of sec. 93a of
the "School Assessment Act," R.S.
Sask., ch. 36, of the statutes of 1912-1913,
was ultra vires of the Legislature of Sas-
katchewan. REGINA PUBLIC SCHOOL Dis-
TImCT v. GRATTON SEPARATE SCHOOL Dis-
TRICT.................. ............. 589

AND see EDUCATION.

3-Board of Railway Commissioners-
Jurisdiction-Lands of provincial railway
company-Undertaking for general advan-
tage of Canada-Transfer of provincial rail-
way-Construction of statute- "Railway
Act," R.S.C., 1906, c. 37, s. 176..... 84

See RAILWAYS 2.

CONTRACT - Company - Disqualifica-
tion of directors-Taking personal profit-

CONTRACT-Continued.
Fraud - Illegal contract - Ratification -
Right of action-Shareholder-Recourse by
minority - Alberta "Companies Ordin-
ance," N.-W. Ter. Ord. No. 20 of 1901-
Construction of statute.] Where the
directors of a joint-stock company or-
ganized under the Alberta "Companies
Ordinance" (N.-W. Ter. Ord. No. 20 of
1901), have violated the provisions of
article 57, Table "A," of that enactment,
(as to vacating the office of directors,)
the consequences involve not only the
disqualification of the directors, but also
give a right of action on the part of any
shareholder for a declaration of such dis-
qualification and for an account of the
moneys improperly received by them as
profits under contracts between them and
the company. Such contracts, being pro-
hibited by the ordinance, could not be
ratified by a majority of the shareholders,
as the matter is not one merely of in-
ternal management. Burland v. Earle
( (1902) A.C. 83), distinguished.-The
judgment appealed from (25 West. L.R.
905) was affirmed. THEATRE AMuSEMENT
Co.V. STONE........................... 32

2-Cancellation-Expelling contractor-
Condition precedent-Possession of plant-
Waiver-Seizure in execution-Interpleader
-Insolvency-Abandonment of works-
Suretyship.] A contract for the construc-
tion of works provided that upon the in-
solvency of the contractor, or the com-
pany's manager certifying that, in his
opinion, the contractor had abandoned
the contract, then the company might
enter upon the works, expel the contractor
and itself use the materials and plant
upon the premises for the use of itself or
another contractor in the completion of
the works, and that, upon such entry the
contract should be determined. In con-
sequence of a letter from the contractor
notifying the company of the stoppage
of the works, on account of alleged un-
justifiable interference therewith, the
company took possession of the materials
and plant of the contractor, without ob-
taining the certificate specified, did some
work therewith, and then entered into
correspondence with the contractor's
bondsmen to induce them to proceed with
the contract. Upon seizure of the goods
under execution by a judgment creditor
of the contractor,-Held, Duff J. dissent-
ing, that as the insolvency of the con-
tractor had not been proved nor a cer-
tificate of their manager procured, as
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CONTRACT-Continued.
provided by the contract, the goods in
question did not become the property of
the company and the contractor's letter
could not be considered as a waiver of
the conditions precedent stipulated in
the contract; consequently, the posses-
sion so taken of the plant and materials
did not entitle the company to the right
of possession thereof as against the execu-
tion creditor.-Per Duff J. dissenting.-
In the contract in question the term "in-
solvency" should be construed as mean-
ing the condition of a person unable to
pay his just debts in the ordinary course
of business; the cbntractor was visibly
insolvent in this sense; the contract had
also been abandoned, the company had
taken possession under the provision in
the contract, and, there being no evidence
to establish a contract of suretyship by
the bonding company which was re-
quested to proceed with the works, the
possession of the company was effective
as against the execution creditor. The
Queen v. The Saddlers' Co. (10 H.L. Cas.
404), and Parker v. Gossage (2 C.M. & R.
617), referred to.-Judgment appealed
from (18 B.C. Rep. 343) affirmed. Ur-
LANDS, LIMITED, V. GOODACRE ....... .75

3-Municipal corporation - Exclusive
franchise-Renewal at expiration of term-
Right of preference-By-law-Approval by
ratepayers.] The municipal corporation
granted exclusive franchises to R. for
supplying electric light, etc., to the in-
habitants'of the municipality for the term
of ten years, with a proviso giving R. a
preference over any other person tender-
ing for such services, at the end of that
term, at the rates mentioned in the com-
peting tender, for an additional term of
ten years. On the termination of the
ten years mentioned in the contract, in
pursuance of powers obtained from the
legislature permitting the municipal
corporation to supply electric light, etc.,
to the inhabitants, the corporation
passed a by-law whereby it undertook to
perform these services and refused to
renew the contract for the additional
term. In an action by R. to have the
by-law set aside, a declaration that he
was entitled to the renewal of his con-
tract for the additional term, and for an
injunction restraining the corporation
from acting upon the by-law,-Held,
affirming the judgment appealed from
(Q.R. 23 K.B. 97), that there was no
obligation arising under the contract

CONTRACT-Continued.
which prevented the corporation from
exercising the new powers vested in it for
the advantage of the inhabitants, and
that, in consequence of the exercise of
those powers, R. had no contractual right
to a renewal for the additional term.-
As the by-law in question had been
ratified by the provincial statute 3 Geo.
V., ch. 67, during the time the suit was
pending, the cross-appeal by the corpora-
tion was allowed and the by-law and a
resolution of the municipal council based
thereon were declared valid. RICARD V.
VILLE DE GRAND'MtRE............. 122
4- Municipal corporation - Contract
with company-Franchise for water supply
-Protection against fire-Negligence-
Liability of company to ratepayer-Dilit-
Damages.] A municipal corporation, with
assent of the ratepayers, entered into a
contract by which it gave the defendant
company the exclusive privilege for twen-
ty-five years of maintaining a system of
water supply to the municipality. The
company was authorized to fix rates for
water supplied for domestic purposes,
and was obliged, for protection against
fire, to have hydrants at certain places
and at all times, in case of fire, except
when the plant was undergoing necessary
repairs, to maintain a specified capacity
and pressure of water. The property of
B., a ratepayer, was destroyed by a fire
which attained serious dimensions owing
to the pressure being at the outset much
less than that required by the contract.-
Held, affirming the judgment of the
King's Bench (Q.R. 22 K.B. 487), which
affirmed the Court of Review (Q.R. 41
S.C. 348), Brodeur J. dissenting, that
there was no contractual relation be-
tween B. and the company; that the
contract did not evidence any intention
by the parties to it to give a right of
action against the company to each rate-
payer in case of violation of the provisions
for fire protection; and that B., there-
fore, could not maintain an action for the
value of his property so destroyed.-
Held, also, Brodeur J. dissenting, that
B. could not maintain an action for dam-
ages on the ground that the failure to
maintain the pressure stipulated for in
the contract constituted a dlit or quasi-
dilit under the law of Quebec. BELANGER
V. MONTREAL WATER AND POWER Co.. 356

COUNTY COURT - Appeal-"Supreme
Court Act," sec. 37 (b).............. 382

See APPEAL 1.
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CROWN GRANT - Trespass - Cutting
timber-Conflicting claims-Priority of
title- Evidence...................... 264

See TRESPASS.

CROWN LANDS - Colonization - Loca-
tion ticket-Transfer by locatee-Sale-
Issue of letters patent-Title to land-Reg-
istry laws-Notice-Arts. 1487, 1488, 2082,
2084, 2085, 2098 C.C.] Per Idington,
Anglin and Brodeur JJ.-Prior to 1st
July, 1909, the holder of a location ticket
for colonization land in the Province of
Quebec had an interest in the land cap-
able of being sold. In case of sale the
purchaser's title became absolute on
issue of the letters patent. Such title
was good, even if unregistered, against
a purchaser from the original locatee
after the issue of letters patent who had
notice of the prior sale.-Per Duff J.-
Without the approval of the Crown Lands
Department, a locatee of Crown lands
was incapable of transferring any jus
in re therein while the location was vested
in him. Nevertheless he could make a
contract for the sale of his rights in the
located land, while he remained locatee
thereof, which, under the provisions of
article 1488 of the Civil Code, would have
the effect of transferring the land upon
the issue of letters patent thereof to him
by the Crown. On the proper construc-
tion of article 2098 of the Civil Code,
where the title of the transferror does
not come within the classes of rights
exempted from the formality of registra-
tion by article 2084 C.C. and has not been
registered a transfer of that title does
not take effect until the prior title deed
has been registered.-Judgment of the
Court of King's Bench (Q.R. 23 K.B. 80)
reversed, Davies J. dissenting. - Per
Davies J. dissenting.-A transfer by the
locatee of his rights is void if made to a
person or a company who could not be-
come a bond fide settler and, therefore,
could not, himself or itself, obtain a
location ticket for colonization land.
HOWARD V. STEWART.............. .. 311

DAMAGES-Right of action-Protection
of railway crossings-Construction of sub-
way-Order-in-council-Apportionment of
cost-Land damages-Injurious affection-
"Nova Scotia Railway Act," R.S.N.S.
(1900), c. 99, ss. 178 and 179.] In the City
of Sydney the Dominion Iron and Steel
Co. and the Dominion Coal Co. owned
railways passing along a public highway
and intersected by the tracks of the Cape

DAMAGES-Continued.
Breton Electric Railway Co. Under the
provisions of sees. 178 and 179 of the
"Railway Act" (R.S.N.S. (1900), ch. 99)
an order-in-council was passed directing
that the highway be carried under the
said railway tracks, the Dominion Iron
and Steel Co. to execute the work and the
cost to be paid in a specific proportion by
the City and the three companies and
"that all the land damages be paid by
the City of Sydney." B. owned land
opposite the railway tracks, and by the
construction of the subway the sidewalk
in front thereof was narrowed and altered
and access to it changed. Claiming that
his property was greatly depreciated in
value thereby, he brought an action
against the City of Sydney for compensa-
tion therefor.-Held, that the "land
damages" which the city was to pay
would include damages for injurious
affection such as B. claimed. But-Held,
Fitzpatrick C.J. and Idington J. dissent-
ing, that the city was not liable for such
damages, B.'s only recourse being against
the company which executed.the work.-
Judgment of the Supreme Court of Nova
Scotia (47 N.S. Rep. 480) affirmed, Fitz-
patrick C.J. and Idington J. dissenting.
BURT v. CITY OF SYDNEY............... 6

2- Municipal corporation - Contract
with company-Franchise for water supply
-Protection against fire-Negligence-
Liability of company to rate payer--Dilit
... .............. ... ............... 3 56

See AcTIoN 4.

3-Negligence-Operation of tramway-
Employers' liability-Accident in course
of employment-"Workmen's Compensa-
tion Act"-Right of action-Dependent re-
lations-Construction of statute-(Que.) 9
Edw. VII., c. 66, ss. 3, 15-R.S.Q., 1909,
arts. 7321, 7323, 7335-Incompatible enact-
ment-Repeal-Art. 1056 C.C.-Practice-
Charge to jury-Misdirection- Excessive
damages - Modification of verdict - New
trial-Art. 503 C.P.Q................ 423

See NEGLIGENCE 5.

DEBTOR AND CREDITOR - Powers
of company-Sale of shares-Security by
mortgage-Subsequent creditor-Status-
Jurisdiction-Foreclosure............ 626

See COMPANY 3.

DEDICATION-Highways-Old trails of
Rupert's Land-Survey-Width of highway
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DEDICATION-Continued.
-Construction of statute-'"North-West
Territories Act," s. 108-Transfer of high-
way-Plans-Registration-Estoppel-Ex-
penditure of public funds ............ 520

See HIGHWAYS 2.

DEED-Sale of land-Stipulation as to
user - Covenant or condition - Detached
dwelling house-Apartment house.] In a
deed of sale of land it was stipulated
that it was "to be used only as a site
for a detached brick or stone dwelling
house, to cost at least two thousand
dollars, etc."-Held, that this stipula-
tion constituted a covenant.-Held, also,
reversing the judgment of the Appellate
Division (28 Ont. L.R. 154), and restor-
ing that of the Divisional Court (27 Ont.
L.R. 87), Fitzpatrick C.J. and Duff J.
dissenting, that an apartment house in-
tended for occupation by several families
was not a "detached dwelling house"
within its meaning. PEARSON V. ADAMS

................... 204

DtLIT-Municipal corporation-Contract
with company-Franchise for water supply
-Protection against fire-Negligence-Li-
ability of company to ratepayer-Damages

................... 356
See AcTION 4.

2-"Quebec" Workmen's Compensation
Act"-Incompatible enactment-Repeal-
Right of action .................... 423

See ACTION 5.

EDUCATION - School boards - Assess-
ment and taxation-Taxes payable by incor-
porated companies - Apportionment -
Shares for public and separate school pur-
poses-Notice-Construction of statute-
Legislative jurisdiction - "B.N.A. Act,
1867," sec. 92-'"Saskatchewan Act," 4 &
5 Edw. VII. c. 42, s. 17-"School Assess-
ment Act," R. S. Sask., 1909, c. 101, ss.
93, 93a.] Section 93 of the Saskatchewan
"School Assessment Act," R.S. Sask.,
1909, ch. 101, authorizes any incorpor-
ated company to give a notice requiring
a portion of the school taxes payable by
the company to be applied to the pur-
poses of separate schools, and sec. 93a,
as enacted by see. 3 of ch. 36 of the
Saskatchewan statutes of 1912-1913,
authorizes separate school boards them-
selves to give a notice to any company
which fails to give the notice authorized
by sec. 93 requiring that its taxes should

EDUCATION-Continued.
be apportioned between the boards
according to the assessments of public
and separate school supporters in the
district. A number of companies neglect-
ed to give the notice provided for and the
separate school board gave them notices
requiring a portion of their taxes to be
applied for the purposes of that board.
In these circumstances the public school
board claimed the whole of the taxes
payable by the companies in question
and the separate school board claimed
a portion of such taxes. On a special
case, directed on the application of the
municipal corporation, questions were
submitted for decision as follows: (a)
Had the Saskatchewan Legislature juris-
diction to enact see. 93a of the "School
Assessment Act"; (b) if question (a) be
answered in the negative, has the de-
fendant (the separate school board) the
right it claims to a portion of the said
taxes; (c) if question (a) be answered in
the affirmative, has the defendant the
right it claims to a portion of the said
taxes?-Per Davies and Duff JJ. (ex-
pressing no opinion as to the constitu-
tionality of the legislation), that the
effect of the enactments in question was
not to give the separate school board
any portion of the taxes claimed by it.
The Chief Justice and Anglin J. contra.-
Per Idington J.-The enactment of see.
93a was ultra vires of the Legislature of
Saskatchewan. The Chief Justice and
Anglin J. contra.-Per Fitzpatrick C.J.
and Anglin J.-The Legislature of Sas-
katchewan had jurisdiction to enact see.
93a of the "School Assessment Act." and
the taxes payable by the companies in
question should be apportioned between
the public and the separate school boards
in shares corresponding with the total
assessed value of assessable property
assessed to persons other than incorpor-
ated companies for public school purposes
and the total assessed value of property
assessed to persons other than incorpor-
ated companies for separate school pur-
poses respectively.-Judgment appealed
from (7 West. W.R. 7) reversed, the
Chief Justice and Anglin J. dissenting.
REGINA PuBLIc SCHOOL DIsTICT V.
GRA'rON SEPARATE SCHOOL DISTRICT. 589

EMPLOYER'S LIABILITY - Railways
- Operation - Transfer of cars - Inter-
switching-Negligent coupling-Duty of
train crew-Scope of employment-Jury-
Findings of fact-Evidence.] A train
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EMPLOYER'S LIABILITY-Continued.
crew of the defendants while performing
their duty in the transfer yard of another
railway company were directed by the
yardmaster to remove a special car of
freight which was to be transferred to
the defendants' railway from amongst
a number of other cars in the yard. In
order to do so it was necessary to shunt
several cars placed in front of the car
to be transferred and the train crew
switched these cars to certain tracks on
which there was then standing a train of
the other railway company, headed by
an engine under which the fireman, plain-
tiff, was then working. They underto.
to couple the cars which they were
switching to the standing train, as a
matter of convenience, and, in doing so,
struck the rear of the train with such
force as to move the engine and cause
injuries to the fireman who was working
under it. Specific questions were not
submitted to the jury, notwithstanding
suggestions made by defendants' counsel
after the judge had charged them, and
they returned a general verdict in favour
of the plaintiff.-Held, affirming the
judgment appealed from (24 Man. R.
544), that in so proceeding to couple the
cars they had switched on to the standing
train the defendants' train crew were
still acting within the scope of their em-
ployment in the defendants' business
and, as they performed the work in a
negligent manner, the defendants were
liable in damages for the injuries caused
to the plaintiff.-Per Duff J.-The ques-
tion, whether the acts of negligence of
the company's servants were done in
course of their employment was a ques-
tion of fact for the jury in respect of
which there was evidence to support
their finding in favour of the plaintiff.
GRAND TRUNK PACIFIC RAILWAY CO. V.
PICKERING......................... 393

2-Negligence-Operation of tramway-
Employers' liability-Accident in course
of employment-"Workmen's Compensa-
tion Act"-fight of action-Dependent re-
lations-Construction of statute-(Que.) 9
Edw. VII., c. 66, as. 3, 15-R.S.Q., 1909,
arts. 7321, 7323, 7335-Incompatible en-
actment-Repeal-Art. 1056 C.C.-Prac-
tice-Charge to jury-Misdirection-Exces-
sive damages-Alodification of verdict-
New trial-Art. 503 C.P.Q.] The remedy
given by art. 1056 of the Civil Code, in
cases of dtlit and quasi-ddlit, was taken
away in regard to the classes of persons

EMPLOYER'S LIABILITY-Continued.
enumerated in sec. 3 of the Quebec stat-
ute respecting compensation for injuries
to workmen, 9 Edw. VII., ch. 66, by the
limitation in sec. 15 of that statute (now
arts. 7323 and 7335 of the Revised
Statutes of Quebec, 1909), but the effect
of these enactments was not to repeal the
provisions of art. 1056 C.C., with re-
spect to ascendant relations who were
only partially dependent for support on
a deceased workman to whom the
statute applied. The judgment appealed
from (Q.R. 23 K.B. 212), was reversed,
Davies and Brodeur JJ. dissenting.-Per
Davies J. dissenting.-The words "in
all cases to which this Act applies," in
the Quebec statute respecting compensa-
tion for injuries to workmen, 9 Edw. VII.,
ch. 66, sec. 15, have reference to the
special classes of employment referred
to in the first section of the Act, and not
to the classes of persons entitled to com-
pensation theretmder. Consequently, the
effect of sec. 15 is to limit the employers'
liability to the compensation prescribed
by that Act and to that only. LAION-
TAGNE V. QUEBEc RAILWAY, LIGHT, HIEAT
AND POWER Co..................... 423

AND see NEGLIGENCE5.

I 3- Negligence-Master and servant -
Use of motor car-Disobedience-Act in
course of employment.] B. was owner of
an automobile and hired a chauffeur to
run it, giving him positive instructions
that the car was not to be used except
for purposes of the owner and his family,
and that, when not in use for such pur-
poses, it was to be kept in a certain
garage. On the evening of the accident
in question the chauffeur took his mas-
ter's family to a theatre, in Winnipeg,
and was directed by them to take the
car to the garage and return for them
after the close of the performance. The
chauffeur took the car from the garage
before the appointed time and proceeded
with it for the purpose of visiting a friend
in a distant part of the city. While so
using the car, contrary to instructions,
he negligently ran down the plaintiff,
causing injuries for which an action was
brought to recover damages against B.-
Held, affirming the judgment appealed
from (24 Man. R. 235), that, at the time
of the accident, the chauffeur was not
engaged in the performance of any act
appertaining to the course of his employ-
ment as the servant of the owner of the
car and, consequently, his master was

47
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EMPLOYER'S LIABILITY-Continued.
not liable in damages. Storey v. Ashton
(L.R. 4 Q.B. 476), followed. HALPARIN
v. BULLING..... .................... 471

4-Negligence-Dangerous works-De-
fective system-Careless management -
Fault of fellow servant-Efficient superin-
tendence-Employer's duty-Evidence -
Action-Liability at common law-"B.C.
Employers' Liability Act"-Pleading -
Practice-Charge to jury-New trial.. 39

See NEGLIGENCE 1.

ESTOPPEL-Covenant in mortgage-
Married woman-Signature procured by
fraud-Pleading-Non est factum.] M.,
intending to apply for shares in the re-
spondent loan company, pursuant to the
proposal, made through her husband, of
one L. (the agent of the company for ob-
taining such applications) was induced
through the fraud of L. to sign, without
reading it, a document which she be-
lieved to be an application for shares but
which, in fact, was a mortgage for se-
curing a supposed loan to her and con-
tained a covenant to re-pay the amount
of the loan. M. was an intelligent woman
capable of reading and understanding the
document.-Held, reversing the judgment
appealed from (17 B.C. Rep. 366), the
Chief Justice and Davies J. dissenting,
that as M. was under no duty to exercise
care to protect the company against the
possible frauds of their agent, L., she
was not guilty of negligence estopping
her from setting up the plea of non est
factum which, in the circumstances, was
a good defence to the company's action
on the covenant. MORGAN v. DOMINION
PERMANENT LOAN CO ............... 485

2-Highways-Old trails of Rupert's
Land-Survey-Width of highway-Con-
struction of statute-"North-West Terri-
tories Act," s. 108-Transfer of highway-
Plans - Registration - Dedication - Ex-
penditure of public funds............. 520

See HIGHWAYS 2.

EVIDENCE - Taxes-Sale of land for
arrears - Purchase by municipality -
Failure to give notice-"Crative Act"-
Discovery-Death of deponent-Use of de-
position at trial.] The depositicns of a
party to an action taken on discovery
cannot, when the deponent has died in
the interval, be used against the opposite
party unless the latter has first used it

EVIDENCE-Continued.
for his own purposes. CARTWRIGHT V.
CITY OF TORONTO..................... 215

AND see ASSESSMENT AND TAXES 2.

2- Negligence - Dangerous works-De-
fective system - Careless management -
Fault of fellow servant-Efficient superin-
tendence-Employer's duty-Action-Lia-
bility at common law-"B.C. Employers'
Liability Act" - Pleading - Practice -
Charge to jury-New trial ............ 39

See NEGLIGENCE 1.

3-Ownership of horses-Bill of sale-
Aoreign judgment - Interpleader-Secon-
dary evidence-Parol testimony ....... 262

See BILL OF SALE.

4-Trespass - Cutting timber - Crown
grant-Conflicting claims-Priority of title

............. 264
See TRESPASS.

5- Railways Operation - Transfer of
cars - Interswitching - Negligent coupling
-Duty of train crew-Scope of employment
-Employer's liability - Jury - Findings
of fact........................... 393

See RAILWAYS 6.

EXPROPRIATION - "Railway Act" -
Municipal plan-Severance of lots - In-
jurious affection-Reference back to arbi-
trators-R.S.C., 1906, c. 37.] For the
purposes of expropriation under the Do-
minion "Railway Act," unless lots laid
out on the owner's registered plan are so
united as to form one complete whole,
each lot taken by the railway company
is an independent, separate and complete
property in itself and the owner is not
entitled to compensation for injurious
affection to any such lot, of which no
part is taken and which is severed from
the land expropriated by a railway or by
land sold to another person. Cooper-
Essex v. Local Board for Acton (14 App.
Cas. 153), distinguished. Duff and
Anglin JJ. contra.-The owner of land
adjacent to or abutting upon the street
over which a railway passes is entitled,
by 1 & 2 Geo. V., ch. 22, sec. 6, to com-
pensation for injury to such land, but the
compensation can only be awarded by
the Board of Railway Commissioners and
is not a matter for arbitration under the
"Railway Act."-Held, per Duff and
Anglin JJ.-The arbitrators appointed to
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EXPROPRIATION-Continued.
value land so expropriated are functi
officio when their award is delivered and
an appellate court has no power to remit
the matter to them for further considera-
tion. Cedars Rapids Manufacturing Co. v.
Lacoste ((1914) A.C. 569), referred to.
CANADIAN NORTHERN ONTARIO RAILWAY
Co. v. HOLDITCH .................... 265

2-Expropriation - Agreement to fix
compensation -Arbitration or valuation-
Powers of referees -Majority decision.]
Where the land was expropriated for rail-
way purposes the railway company and
the owner agreed to have the compensa-
tion determined by reference to three
named persons called "valuers" in the
submission; their decision was to be
binding and conclusive on both parties
and not subject to appeal; they could
view the property and call such witnesses
and take such evidence, on oath or other-
wise, as they, or a majority of them,
might think proper; and either party
could have a representative present at
the view or taking of evidence, but his
failure to attend for any reason would not
affect the validity of the decision.-
Held, Fitzpatrick C.J. and Duff J. dis-
senting, that this agreement did not pro-
vide for a judicial arbitration, but for a
valuation merely, by the parties to whom
the matter was referred, of the land ex-
propriated.-The agreement provided
that a valuator should be appointed by
each party and a County Court judge
should be the third; if one of those ap-
pointed would or could not act the party
who appointed him could name a substi-
tute; if it was the third the parties could
agree on a substitute, in which case the
decision of any two would be binding and
conclusive without appeal; if they could
not so agree a High Court judge could
appoint. There was no necessity for sub-
stitution.-Held, that the decision of any
two of the valuators was valid and bind-
ing on the parties. CAMPBELLFORD, LAKE
ONTARIO AND WESTERN RAILWAY CO. ).
MASSIE............................. 409

3- Appeal - Application to appoint
arbitrator-Persona designata-Amount in
controversy-"Railway Act," R.S.C. 1906,
c. 37, s. 196-Jurisdiction of court-Prac-
tice.] A railway company served notice
of expropriation of land on the owner,
offering $25,000 as compensation. It later
served a copy of said notice on S., lessee
of said land for a term of ten years. On

EXPROPRIATION-Continued.
application to a Superior Court judge for
appointment of arbitrators S. claimed to
be entitled to a separate notice and an
independent hearing to determine his
compensation. The judge so held and
dismissed the application and his ruling
was affirmed by the Court of King's
Bench. The company sought to appeal
to the Supreme Court of Canada.-Held,
per Fitzpatrick C.J. and Idington J.,
following Canadian Pacific Railway Co. v.
Little Seminary of Ste. Thir~se (16 Can.
S.C.R. 606), and St. Hilaire v. Lambert
(42 Can. S.C.R. 264), that the Superior
Court judge was persona designata to
hear such applications as the one made
by the company; that the case, there-
fore, did not originate in a superior court
and the appeal would not lie.-Per Duff
J.-The judge, under sec. 196 of the
"Railway Act," acts as persona designata
and no appeal lies from his orders under
that section;-in this case, the applica-
tion having been made to and the parties
having treated the c6ntestation as a pro-
ceeding in the Superior Court, which had
no jurisdiction, the Court of King's
Bench rightly dismissed the appeal from
the order refusing to appoint arbitrators;
and the appeal to the Supreme Court of
Canada being obviously baseless should
for that reason be quashed.-Held, per
Davies, Duff, Anglin and Brodeur JJ.,
that as there was nothing in the record
to shew that the amount in dispute was
$2,000 or over, and no attempt had been
made to establish by affidavit that it
was, the appeal failed. CANADIAN NORTH-
ERN ONTARIO RAILWAY CO. v. SMITH. 476

FELLOW SERVANT - Negligence -
Dangerous works-Defective system-Care-
less management-Fault of fellow servant-
Efficient superintendence-Employer's duty
- Evidence - Action - Liability at com-
mon'law-' "B.C. Employers' Liability Act"
-Pleading - Practice - Charge to jury-
New trial......................... 39

See NEGLIGENCE 1.

FORECLOSURE-Powers of company -
Sale of shares-Security by mortgage-Sub-
sequent creditor-Status-Jurisdiction 626

See PRACTICE 3.

FRANCHISE - By-law - Renewal -Ap-
proval by ratepayers ... ............ 122

See CONTRACT 3.
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FRAUD-Disqualification of company di-
rectors-Taking personal profit - Illegal
contract - Ratification - Right of action -
Shareholder-Recourse by minority.... 32

See COMPANY 1.

2-Covenant in mortgage - Married
woman-Signature procured by fraud -
Pleading-Non estfactum-Estoppel. . 485

See ESTOPPEL 1.

HIGHWAYS - Negligence - Municipal
sidewalk-Misfeasance.] The corporation
of Halifax in laying a concrete sidewalk
broke up a portion of the asphalt side-
walk of a crossing street and replaced it
with earth and ashes. The rain washed
away the filling and T. was injured by
stepping into the excavation. - Held,
affirming the judgment appealed from (47
N.S. Rep. 498), that the corporation was
guilty of misfeasance and a verdict in
favour of T. should stand. CIY OF HALI-
FAX v. TOBIN. ...................... 404

2-Old trails of Rupert's Land-Survey-
Width of highway-Construction of statute
-60 & 61 V. c. 28, s. 19-' "North-West
Territories Act," s. 108-Transfer of high-
way - Plans - Registration - Dedication
-Estoppel-Expenditure of public funds.]
The plaintiff's lands, held under Crown
grant of 1887, were bounded on the south
by the middle line of Rat Creek (now in
the City of Edmonton) and were
traversed by one of the "old trails" of
Rupert's Land, known as the "Edmon-
ton and Fort Saskatchewan Trail."
Upon instructions, under sec. 108 of the
"North-West Territories Act," as
enacted by 60 & 61 Vict. ch. 28, sec. 19,
that portion of the trail was surveyed
and laid out on the ground by a Dominion
land surveyor shewing its southern
boundary approximately as Rat Creek
and thus giving it a width upon -the
plaintiff's lands in excess of the sixty-six
feet limited by this section. The plan
of this survey was not shewn to have
been approved by the Surveyor-General
nor was it filed in the land titles office as
required by the statutes in force at the
time.-Held, reversing the judgment ap-
pealed from (28 West. L.R. 920), that the
statute gave the surveyor no power to
increase the width of the highway autho-
rized to be laid out by him; that the ap-
proval of the Surveyor-General and the
filing of the plan in the land titles office
were necessary conditions to the trans-

HIGHWAYS-Continued.
fer of the trail as a public highway and,
consequently, the land comprised in the
augmentation of the highway remained
vested in the plaintiff.-Plaintiff sold
part of his lands, described as bounded
by the northerly limit of the surveyed
trail, and, subsequently, the purchasers,
and persons holding lands south of Rat
Creek, filed plans of subdivision shewing
the surveyed trail as of the full width
given by the surveyor. The city also
claimed to have expended moneys in im-
proving the roadway at the locality in
question.-Held, that the registration of
the plans of subdivision, made without
privity on the part of the plaintiff, was
not binding upon him, and that there was
not such evidence of expenditure of
public moneys or of conduct by the
plaintiff-by recognizing the plans as
filed-as could preclude him from claim-
ing the lands encroached upon or com-
pensation therefor. ROWLAND U. CITY OF
EDMONTON......................... 520

INSOLVENCY-Principal and surety -
Insolvency of debtor-Action by liquidator
against principal creditor - Compromise-
Agreement not to rank-Payment by sure-
ties-Right of sureties to rank.] By a con-
tract of suretyship C. and others guaran-
teed payment to a bank of advances to a
company by discount of negotiable secu-
rities and otherwise, the contract pro-
viding that it was to be a continuing
guarantee to cover any number of trans-
actions, the bank being authorized to
deal or compound with any parties to
said negotiable securities and the doc-
trines of law and equity in favour of a
surety not to apply to its dealings. The
company became insolvent and its liqui-
dator brought action against the bank
to set aside some of its securities, which
action was compromised, the bank re-
ceiving a certain amount, reserving its
rights against the sureties and agreeing
not to rank on the insolvent estate. The
sureties were obliged to pay the bank
and sought to rank for the amount.-
Held, affirming the judgment of the Ap-
pellate Division (28 Ont. L.R. 481), that
they were not debarred by the compro-
mise of said action from so ranking.
BROWN V. COUGHLIN; IN RE STRATFORD
FUEL, ICE, ETC., Co................. 100

2-Cancellation of contract - Expelling
contractor-Condition precedent - Posses-
sion of plant-Waiver-Seizure in execu-
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INSOLVENCY-Continued.
tion - Interpleader - Abandonment of
works-Suretyship................... 75

See CONTRACT 2.

INTERPLEADER - Ownership of horses
-Bill of sale-Foreign judgment-Secon-
dary evidence-Parol testimony ....... 262

See BILL OF SALE.

JUDGMENT-Ownership of horses-Bill
of sale-Foreign judgment-Interpleader-
Secondary evidence-Parol testimony. . 262

See BILL OF SALE.

JURISDICTION - Powers of company-
Sale of shares-Security by mortgage-Sub-
sequent creditor-Status-Foreclosure. 626

See PRACTICE 3.

AND see APPEAL.

JURY-Negligence - Dangerous works -
Defective system -Careless management-
Fault of fellow servant-Efficient superin-
tendence-Employer's duty - Evidence -
Action-Liability at common law-"B.C.
Employers' Liability Act" - Pleading -
Practice-Charge tojury-New trial. . 39

See NEGLIGENCE 1.

2- Railways - Operation - Transfer of
cars -Interswitching - Negligent coupling
-Duty of train crew-Scope of employ-
ment-Employer's Liability - Findings of
fact- Evidence...................... 393

See RAILWAYS 6.

LEASE -Specific performance - Lease of
land-Option for purchase-Acceptance of
new lease- Waiver of option.] Where a
lease for a term of years gives the lessee
an option to purchase the land the latter's
acceptance during the term of a now
lease to begin on its expiration is not of
itself a waiver or abandonment of the
option. Anglin and Brodeur JJ. dis-
senting.-Judgment of the Appellate
Division (30 Ont. LIR. 186) reversed.
MATHEWSON 1. BURNS.............. 115

2-Partnership-Scope of authority He-
siliation-Form of action-Appropriate re-
lief-Pleading-Practice.] A partnership,
consisting of H1. and W., which was to
expire by effluxion of time on 31st Decvem-
ber, 1912, held a lease of warehouse
property in Montreal, of which the term
expired on the 30th April, 1913. During

LEASE-Continued.
the absence of H., in September, 1912,
and without authority from him to do
so, W. obtained a renewal of the lease
for three years, from the 1st of May then
following, which was repudiated by H.
on his return to Montreal. In action by
H1. to have the renewal lease declared
null and void.-Held, (the Chief Justice
and Brodeur J. dissenting), that the
plaintiff had a sufficient interest to enable
him to maintain the action and obtain
a declaration that the lease was not
binding upon the partnership or upon
himself as a member of the firm.-Per
Fitzpatrick C.J. dissenting.-In the Pro-
vince of Quebec distinct and consistent
pleading is essential and, as the plain-
tiff did not bring his action to obtain
relief from his obligation under the re-
newal lease, but merely to have that
lease declared null and void, he could
not, in the action as brought, have a
declaration that the lease was not bind-
ing upon him. Forbes v. Atkinson (Pyke
K.B. 40) referred t6.-Per Brodeur J.
dissenting.-As the partnership was bene-
fited by the renewal of the lease it should
be declared valid and binding on all the
partners.-Judgment appealed against
(Q.R. 23 K.B. 1) reversed. HYDE V.
WEBSTER................... ........ 295

LEGISLATION - Municipal by-lau -
Exemption from taxation-Validating legis-
lation-School rates-"Public School Act,"
55 V. c. 60, s. 4 (Ont.)-Special by-law 168

See ASSESSMENT AND TAXES 1.

2 -- Education - School boards-Assess-
ment and taxes-Taxes payable by incor-
porated companies - Apportionment -
Shares for public and separate school pur-
poscs -Notice - Construction of statute -
Legislative jurisdiction-"B..A. Act,"
1867, s. 92-"Saskatchewcan Act," 4 & 5
Edw. VII. c. 42, s. 17-"School Assess-
ment Act," R.S. Sask., 1909, c. 101, ss. 92,
93a............................. 589

Sec EDUCATION.

LETTERS PATENT - Crown lands -
Colonization - Location tirkct - Transfer
by lca tee-Male-Issue of letters patent-
Ti'le to land-Registry lairs-Notice-
A.rts. 1487, 14SS, 2082, 2015, 2098 C.C. 311

See CRowN LANDS.

LIEN -Appeal-Case originating in Supe-
rior Court-"Supreme Court Act," s. 37 (b)
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LIEN-Continued.
- Concurrent jurisdiction - "Mechanics'
Lien Act" (B.C.)-Action to enforce lien
. . . . . .. . . . . .. . . . . . . . .. . . .. . . . . . . .. . 3 82

See APPEAL 1.

MARRIED WOMAN-Covenant in mort-
gage-Signature procured by fraud-Plead-
ing-Non est factum-Estoppel....... 485

See ESTOPPEL 1.

MASTER AND SERVANT - Negligence
-Use of motor car-Disobedience-Act in
course of employment-Employer's lia-
bility.] B. was owner of an automobile
and hired a chauffeur to run it, giving
him positive instructions that the car
was not to be used except for purposes
of the owner and his family, and that,
when not in use for such purposes, it was
to be kept in a certain garage. On the
evening of the accident in question the
chauffeur took his master's family to a
theatre, in Winnipeg, and was directed
by them to take the car to the garage
and return for them after the close of
the performance. The chauffeur took
the car from the garage before the ap-
pointed time and proceeded with it for
the purpose of visiting a friend in a dis-
tant part of the city. While so using the
car, contrary to instructions, he negli-
gently ran down the plaintiff, causing
injuries for which an action was brought
to recover damages against B. - Held,
affirming the judgment appealed from (24
Man. R. 235), that, at the time of the
accident, the chauffeur was not engaged
in the performance of any act apper-
taining to the course of his employment
as the servant of the owner of the car,
and, consequently, his master was not
liable in damages. Storey v. Ashton
(L.R. 4 Q.B. 476), followed. HALPARIN
v. BULLING....................... 471

AND see EMPLOYERS' LIABILITY.

MECHANICS' LIEN - Appeal - Case
originating in Superior Court-"Supreme
Court Act," s. 37 (b)-Concurrentjurisdic-
tion-'"Mechanics' Lien Act" (B.C.) -Ac-
tion to enforce lien.] For an appeal to lie
to the Supreme Court in a case not
originating in a superior court, as pro-
vided in sec. 37, sub-sec. (b), of the
"Supreme Court Act," it is not sufficient
that the inferior court has concurrent
jurisdiction with a superior court in
respect to its general jurisdiction; there

MECHANICS' LIEN-Continued.
must be concurrent jurisdiction as re-
spects the particular action, suit, cause,
matter or other judicial proceeding in
which the appeal is sought.-In British
Columbia the County Court alone may
maintain an action to enforce a
mechanic's lien. In such action, so far
as the parties or any of them stand in
the relation of debtor and creditor, the
court may give judgment for the debt
due whatever its amount and if it exceeds
$250 there may be an appeal to the Court
of Appeal.-Held, Duff J. dissenting, that
though an action for the debt could be
brought in the Supreme Court the
foundation'for the County Court action
is the enforcement of the lien as to which
there is no concurrent jurisdiction and
no appeal lies to the Supreme Court of
Canada from the judgment of the Court
of Appeal in such an action. CHAMPION
V. WORLD BUILDING CO.............. 382

MINING-Constitutional law-Provincial
mining company-Power to do mining out-
side of province-Incorporation "with pro-
vincial objects"-Territorial limitation -
Comity.] A mining company incorpo-
rated under the law of the Province of
Ontario has no power or capacity to
carry on its business in the Yukon Terri-
tory and an assignment to it of mining
leases and agreements for leases is void.
Idington and Anglin JJ. contra.-Held,
per Fitzpatrick C.J. and Davies J., that
"the incorporation of companies with
provincial objects" as to which the pro-
vinces are given exclusive jurisdiction
("B.N.A. Act," 1867, sec. 92, sub-sec.
11), authorizes the incorporation of com-
panies whose operations are confined,
territorially, to the limits of the incor-
porating province.-Per Idington and
Anglin JJ.-Such company has capacity
to avail itself of the sanction of any com-
petent authority outside Ontario to
operate within its jurisdiction.-Per
Duff J.-The term "provincial objects"
in said sub-section means provincial
with respect to the incorporating pro-
vince, and the business of mining in the
Yukon is not an object "provincial" with
respect to Ontario. The question
whether capacity to enter into a given
transaction is compatible with the limi-
tation that the objects shall be "pro-
vincial objects" is one to be determined
on the particular facts.-Also, per Duff
J.-On the true construction of the On-
tario "Companies Act," the appellant
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MINING-Continued.
company only acquired capacity to carry
on its business as an Ontario business;
and there was no legislation by the Do-
minion or the Yukon professing to en-
large that capacity.-Held, per Fitz-
patrick C.J. (Duff and Anglin JJ. contra),
that to enable a joint stock company to
obtain a free miner's certificate under
the regulations in force in the Yukon
Territory it must be authorized by an
Act of the Parliament of Canada, and at
present only a British or foreign company
could be so authorized (61 Vict. ch. 49,
sec. 1 (D.) ). BONANZA CREEK GOLD
MINING Co. v. THE KING........... 534

2-Powers of company-Sale of shares-
Security by mortgage-Subsequent creditor
-Status-Jurisdiction-Foreclosure.. 626

See COMPANY 3.

MORTGAGE-Manitoba "Real Property
Act," ss. 100, 130-Agreenent for mort-
gage-Caveat-"Interest in land"-IRegis-
tration subject to incumbrance-Indorse-
ment on instrument registered.] A mort-
gagee or incumbrancee of lands in lani-
toba, subject to the "new system" of
registration of titles, has such an interest
in the lands as entitles him to file a
caveat under sac. 130 of the "Real
Property Act," R.S.M. ch. 148; conse-
quently, where the owner of such lands,
for valuable consideration, agrees to
execute a mortgage thereon in favour of
another person, the right thus obtained
constitutes an interest in the lands,
within the meaning of see. 130, which
may be protected by caveat in the
manner therein provided; this right is
not affected by the terms of sec. 100
of the "Real Property Act" limiting the
effect of mortgages and incumbrances.
The judgment appealed from (25 West.
L.R. 602; 14 D.L.R. 332) was affirmed.-
Per Fitzpatrick C.J. and Idington and
Anglin JJ.-Where a mortgage has been
registered, under the "new system," in-
dorsed by the registrar as being subject
to the caveat of a person claiming the
right to have a mortgage in his favour
executed affecting the same lands, the
mortgagee who has been so registered
cannot afterwards claim priority over
the right of the caveator. YOCKNEY V.
THOMPs N .......................... 1

2- Corenant in mortgage - Married
woman-Signature procured by fraud -
Pleading-Non estfactum-Estoppel.] M.,

MORTGAGE-Continued.
intending to apply for shares in the re-
spondent loan company, pursuant to the
proposal, made through her husband, of
one L. (the agent of the company for ob-
taining such applications) was induced
through the fraud of L. to sign, without
reading it, a document which she be-
lieved to be an application for shares,
but which, in fact, was a mortgage for
securing a supposed loan to her and con-
tained a covenant to re-pay the amount
of the loan. M. was an intelligent woman
capable of reading and understanding the
document.-Held, reversing the judg-
ment appealed from (17 B.C. Rep. 366),
the Chief Justice and Davies J. dissent-
ing, that as M. was under no duty to
exercise care to protect the company
against the possible frauds of their agent,
L., she was not guilty of negligence
estopping her from setting up the plea
of non est factum, which, in the circum-
stances, was a good defence to the com-
pany's action on the covenant. MORGAN
v. DomIneoN PERMANENT LOAN CO... 485

3- Company law-Powers of company-
Sale of shares - Subsequent creditor -
Status.] Three directors owned all the
stock of a mining company to which they
had advanced $43,000 for expenses of
operating. Two of them were at
variance with the third as to the mode
of operating and all refused further ad-
vances. The company having no other
means of procuring money, it was agreed
that the two directors should sell their
stock to the third for $60,000 secured by
mortgage on the company's property, the
debt of $43,000 to be discharged and the
purchasing director to advance funds for
operating, and until the first payment
had been made on the mortgage no such
advances should be a charge on the com-
pany's property. Payments were made
on the mortgage, which afterwards fell
into arrears, and on action by the mort-
gagees an order was made for sale and
delivery "tp of possession." More than
a year after the mortgage was made, the
mining company incurred a debt to the
respondent company, which brought ac-
tion for the amount and for a declaration
that the mortgage was ultra vires of the
company and that the judgment in the
mortgage action was void. The action
was dismissed at the trial. The Appel-
late Division held the mortgage void,
but only as to the excess over the in-
debtedness of the company at the time
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MORTGAGE-Continued.
it was made.-Held, reversing the judg-
ment appealed from (31 Ont. L.R. 221)
and restoring that of the trial judge,
Fitzpatrick C.J. and Idington J. dis-
senting, that the mortgage was valid;
that though the expressed considera-
tion was the price of shares sold by one
holder to another the real consideration
was the discharge of the company's exist-
ing indebtedness and securing of financial
aid for the future.-Per Davies, Duff and
Brodeur JJ.-The judgment in the fore-
closure action was a conclusive answer
to the attack on the mortgage by the
company. The Great North-Western Rail-
way Co. v. Charlebois ( (1899) A.C. 114),
distinguished.-Also per Davies, Duff
and Brodeur JJ.-The trial judge having
in effect decided that he had jurisdiction
to pass upon the validity of the mortgage,
that decision was binding on all parties
until reversed in appeal, and, having re-
gard to what occurred at the trial, the
decision on the point of jurisdiction was
not appealable.-Per Fitzpatrick C.J.
and Idington J. dissenting.-The agree-
ments and records made by the parties
concerned in the transaction upon which
alone the mortgage in question rests
shew it to have been given solely to se-
cure to the mortgagees the price of their
sales of shares in the company to another
shareholder and that, as such, the mort-
gage was ultra vires and void as against
any creditors of the company. HUGHES
v. NORTHERN ELECTRIC AND MNFG. Co. 626

MUNICIPAL CORPORATION - Exclu-
sive franchise-Renewal at expiration of
term-Right of preference-By-law-Ap-
proval by ratepayers.] The municipal
corporation granted exclusive franchises
to R. for supplying electric light, etc., to
the inhabitants of the municipality for
the term of ten years, with a proviso
giving R. a preference over any other
person tendering for such services, at the
end of that term, at the rates mentioned
in the competing tender, for an addi-
tional term of ten years. On the ter-
mination of the ten years mentioned in
the contract, in pursuance of powers ob-
tained from the legislature permitting the
municipal corporation to supply electric
light, etc., to the inhabitants, the cor-
poration passed a by-law whereby it
undertook to perform these services and
refused to renew the contract for the
additional term. In an action by R. to
have the by-law set aside, a declaration

MUNICIPAL CORPORATION-Con.
that he was entitled to the renewal of
his contract for the additional term, and
for an injunction restraining the corpora-
tion from acting upon the by-law, Held,
affirming the judgment appealed from
(Q.R. 23 K.B. 97), that there was no
obligation arising under the contract
which prevented the corporation from
exercising the new powers vested in it
for the advantage of the inhabitants and
that, in consequence of the exercise of
those powers, R. had no contractual
right to a renewal for the additional
term.-As the by-law in question had
been ratified by the provincial statute
3 Geo. V. ch. 67, during the time the
suit was pending, the cross-appeal by the
corporation was allowed and the by-law
and a resolution of the municipal council
based thereon were declared valid.
RICARD v. VILLE DE GRAND'MARE... 122

2-Assessment and taxes-Municipal by-
law-Exemption from taxation- Validating
legislation-School rates-"Public School
Act," 55 V. c. 60, s. 4 (Ont.)-Special
by-law.] By sec. 4 of the "Public Schools
Act" of Ontario (55 Vict. ch. 60) it is
provided that "no municipal by-law here-
after passed for exempting any portion
of the ratable property of a municipality
from taxation, in whole or in part, shall
be held or construed to exempt. such
property from school rates of any kind
whatsoever." A similar provision is
contained in the "Municipal Act" (55
Vict. ch. 42, sec. 366), and both are now
to be found in the Revised Statutes of
Ontario, [1914] ch. 266, sec. 39, and ch.
192, sec. 396 (e).-Held, affirming the
judgment of the Appellate Division (30
Ont. L.R. 378, 384, 391), Duff J. dissent-
ing, that the application of this legis-
lation is not confined to the case of a
by-law passed under the general powers
of a municipality, but it applies to limit
the effect of a special by-law exempting
a company from all municipal assess-
ment "of any nature or kind whatsoever"
beyond an amount specified as its annual
assessment, even when the by-law was
confirmed by an Act of the legislature
which declared it to be legal, valid and
binding, "notwithstanding anything con-
tained in any Act to the contrary."
Canadian Pacmfic Railway Co. v."City of
Winnipeg (30 Can. S.C.R. 558), distin-
guished.-Held, per Idington J.-The by-
laws granting exemption did not conform
to the statutory requirements and were,

684 INDEX.
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MUNICIPAL CORPORATION-Con.
therefore, invalid. - (Applications for
special leave to appeal to the Privy
Council by the Canadian Niagara Power
Co. and the Electrical Development Co.
were refused, 4th Aug., 1914.) CANADIAN
NIAGARA POWER CO. v. TOWNSHIP OF
STAMFORD; ELECTRICAL DEVELOPMENT
Co. v. TOWNSHIP OF STAMFORD; ONTARIO
POWER CO. v. TOWNSHIP OF STAMFORD 168
3-Assessment and taxes-Sale of land
for arrears-Purchase by municipality-
Failure to give notice-Curative Act-Evi-
dence-Discovery-Death of Deponent-
Use of deposition at trial.] By sec. 184 (3)
of the "Ontario Assessment Act" (R.S.O.
[1897] ch. 224, where the sale of land for
unpaid taxes is adjourned for want of a
bid for the full amount of the arrears, the
municipality may purchase the land at
such adjourned sale if its council, before
the day thereof, has given notice of its
intention to do so.-Held, affirming the
judgment of the Appellate Division (29
Ont. L.R. 73), that failure to give such
notice is cured by the provisions of
3 Edw. VII. ch. 86, sec. 8, and its amend-
ment, 6 Edw. VII. ch. 99, sec. 8. City
of Toronto v. Russell ([1908] A.C. 493)
followed.-On the expiration of the time
for redemption after sale all rights of
the former owner are barred.-The de-
positions of a party to an action taken on
discovery cannot, when the deponent has
died in the interval, be used against the
opposite party unless the latter has first
used it for his own purposes. CART-
WRIGHT 1. CITY OF TORONTO......... 215

4-ndertaking with rotepayer - Non-
collection of taxes-Discretion.] Held, per
Idington and Anglin JJ.-Where there is
no statutory prohibition thereof, it is not
illegal for a municipality, in the bond
fide exercise of its discretion, and to
carry out an undertaking with a rate-
payer, to refrain from collecting the taxes
levied on the latter's property over and
above a fixed annual sun stipulated for..
-Hld, pr Duff and Brodeur J.J.-A
ratepayer has no status in curid to corn-
pel the corporation to collect the balance
of taxes so allowed to remain unpaid each
year. Judgment of the Appellate Divi-
sion (28 Ont. L.R. 593) affirmed. Non-
FOLK 1'. ROBERTS.................... 283

5-Contract with compan -Franchise
for water supply-Protection against fire-
Negligence-Liablity of company to rate-

MUNICIPAL CORPORATION-Con.
payer -'Dilit - Damages.] A municipal
corporation, with assent of the rate-
payers, entered into a contract by which
it gave the defendant company the ex-
clusive privilege for twenty-five years of
maintaining a system of water supply to
the municipality. The company was
authorized to fix rates for water supplied
for domestic purposes and was obliged,
for protection against fire, to have
hydrants at certain places and at all
times, in case of fire, except when the
plant was undergoing necessary repairs,
to maintain a specified capacity and
pressure of water. The property of B.,
a ratepayer, was destroyed by a fire
which attained serious dimensions owing
to the pressure being at the outset much
less than that required by the contract.
-Held, affirming the judgment of the
King's Bench (Q.R. 22 K.B. 487), which
affirmed the Court of Review (Q.R. 41
S.C. 348), Brodeur J. dissenting, that
there was no contractual relation be-
tween B. and the company; that the
contract did not evidence any intention
by the parties to it to give a right of
action against the company to each rate-
payer in case of violation of the pro-
visions for fire protection; and that B.,
therefore, could not maintain an action
for the value of his property so destroyed.
-Held, also, Brodeur J. dissenting, that
B. could not maintain an action for
damages on the ground that the failure
to maintain the pressure stipulated for
in the contract constituted a delit or
quasi-dilit under the law of Quebec.
BELANGER U. MONTREAL WATER AND
POWER Co....................... 356

6-Negligence - Municipal sidewalk -
Misfeasance.] The corporation of H1ali-
fax, in laying a concrete sidewalk, broke
up a portion of the asphalt sidewalk of a
crossing street and replaced it with earth
and ashes. The rain washed away the
filling and T. was injured by stepping into
the excavation. Hild, affirming the
judgment appealed from (47 N.S. Rep.
498), that the corporation was guilty of
misfeasance and a verdict in favour of
'. should stand. CIr OF HALIFAx r.

Touri ............................... 404

NEGLIGENCE - Dangerous works -
Defectire sytem-Cardtess oianagentent-
Fault of fellow serrant-Efficient superin-
tendence - Enployer's duty - Evidence -
Action-Liability at common law-"B.C.
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NEGLIGENCE-Continued. NEGLIGENCE-Continued.
Employers' Liability Act" - Pleading - against the defendants at common law
Practice - Charge to jury - New trial.] was not justified. The finding that the
To afford protection to workmen about omission to place barriers above the men
to be employed on a ledge below, several working on the lower ledge was negli-
of them, including the plaintiff, were gence is not supported by the evidence; if
directed by the defendants' foreman to it were, such negligence would be that
clear loose rocks from the hillside and of the superintendent. The trial pro-
form a berm above the place where the ceeded on the assumption that the works
work was to be done. The clearing was Were in charge of a competent superin-
imperfectly performed, although the tendent and foreman, having discretion
foreman was informed by some of the and means to furnish all reasonable safe-
men that "it was all right." While guards, and an admission to that effect
plaintiff was at work on the lower ledge was made at bar on the hearing of the
he was struck by rocks, which rolled appeal-consequently, the appeal should
down the hillside, fell over the cliff and be dismissed.-Per Idington and Bro-
sustained injuries, for which he brought deur JJ.-The findings of the jury were
action to recover damages under the sufficiently supported by evidence and
British Columbia "Employers' Liability warranted a judgment at common law.-
Act" and at common law. It appeared Per Jdington J.-The defendants were
from the evidence that it was customary bound to allege and prove that they had
to clear off such inclines or to erect delegated to a competent person the duty
pentices or barriers for the protection of of providing proper safeguards and had
the workmen on lower ledges, but not to furnished him with the means of doing
do both, and there was evidence that on so-Per Duff J.-There was evidence
this hillside barriers were unnecessary upon which the jury might have found
and might be dangerous. At the trial that the duty of providing proper safe-
the jury found that the defendants had guards had been entrusted to a com-
been negligent "in not sufficiently clear- petent person provided with the neces-
ing the face of the incline and placing sary means of doing so, but this was not
barriers to prevent rolling stones and admitted, and the failure of the trial
other debris from causing injury to the judge to leave this question to the jury
employees," and judgment was entered caused a mis-trial.-In the result a new
for the plaintiff. By the judgment ap- trial was ordered, Idington and Brodeur
pealed from (17 B.C. Rep. 443) the Court JJ. dissenting. BERGKLINT V. WESTERN

of Appeal dismissed the action, holding CANADA POWER CO.................39
that the cause of the injury was the
failure to clear the hillside sufficiently, 2-Electricrailway-Duty of motorman
which was due to the fault of the plaintiff -Contributory negligence - Reasonable
and his fellow workmen.-Held, that, care.] L. started to cross a street
having regard to the character of the traversed by an electric railway and
work in which the plaintiff was engaged proceeded in a north-westerly direction,
when injured, the employers' duty to with his head down and apparently un-
provide reasonable protection for him conscious of his surroundings. A car
could properly be delegated to a com- was coming from the east, and the motor-
petent superintendent or foreman (fur- man §aw him when he left the curb at
nished with adequate materials and a distance of about fifty yards. Twenty
resources), whose negligence would not yards further on he threw off the power,
render the employer liable at common and when L., still abstracted, crossed
law. Wilson v. Merry (L.R. 1 H.L. (Sc.) the devil strip and stepped on the track,
326), applied. Ainslie Mining and Rail- reversed, being then about ten feet from
way Co. v. McDougall (42 Can. S.C.R. him. The fender struck him before he
420), and Brooks, Scanlon, O'Brien Co. v. crossed and he received injuries causing
Fakkena (44 Can. S.C.R. 412), distin- his death. On the trial of an action by
guished.-Per Fitzpatrick C.J. and An- his widow the jury found that the motor-
glin J.-On the evidence, failure to clear man was negligent in not having his car
the face of the incline sufficiently was ud proper control, that L. was negli-
due either (and most probably) to the gnt in not looking out for the car, but
negligence of the plaintiff and the work- that the motorman could, notwithstand-
men engaged with him or to that of the ing, have avoided the accident by the
foreman and, consequently, a judgment exercise of reasonable care. A majority
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NEGLIGENCE-Continued.
of them found, also, that L.'s negligence
did not continue up to the moment of
impact.-Held, (reversing the judgment
appealed from: 15 Can. Ry. Cas. 35; 10
D.L.R. 300), Davies and Anglin JJ.
dissenting, that the jury were entitled to
find as they did; that when the motor-
man first saw L. he should have realized
that he might attempt to cross the track,
and it 'was his duty then to have
the car under control; and that his
failure to do so was the direct and
proximate cause of the accident, for
which the railway company was liable.
-Held, per Davies J.-The motorman
was not guilty of negligence prior to the
negligence of L., which consisted in
stepping on the track when the car was
near and it was then too late to prevent
the accident.-Held, per Anglin J.-The
findings of the jury, especially the finding
that L.'s "negligence was not a con-
tinuing act up to the moment of the
accident," were not satisfactory and
there should be a new trial.-(Leave to
appeal to the Privy Council was refused,
4th Aug., 1914.) LONG v. TORONTO RAIL-
WAY CO......................... 224

3-Railways - Operation - Transfer of
cars -Interswitching - Negligent coupling
-Duty of train creuc-Scope of employment
-Employer's liability - Jury - Findings
of fact-Evidence.] A train crew of the
defendants, while performing their duty
in the transfer yard of another railway
company, were directed by the yard-
master to remove a special car of freight
which was to be transferred to the de-
fendants' railway from amongst a num-
ber of other cars in the yard. In order
to do so, it was necessary to shunt several
cars placed in front of the car to be trans-
ferred, and the train crew switched these
cars to certain tracks on which there
was then standing a train of the other
railway company, headed by an engine,
under which the fireman, plaintiff, was
then working. They undertook to couple
the cars which they were switching to
the standing train, as a matter of con-
venience, and, in doing so, struck the
rear of the train with such force as to
move the engine and cause injuries to
the fireman who was working under it.
Specific questions were not submitted to
the jury, notwithstanding suggestions
made by defendants' counsel after the
judge had charged them, and they re-
turned a general verdict in favour of the

NEGLIGENCE-Continued.
plaintiff.-Held, affirming the judgment
appealed from (24 Man. R. 544), that in
so proceeding to couple the cars they
had switched on to the standing train

I the defendants' train crew were still
acting within the scope of their employ-
ment in the defendants' business, and,
as they performed the work in a negli-
gent manner, the defendants were liable
in damages for the injuries caused to the
plaintiff.-Per Duff J.-The question,
whether the acts of negligence of the
company's servants were done in course
of their employment was a question of
fact for the jury in respect of which there
was evidence to support their finding in
favour of the plaintiff. GRAND TRUNK
PACIFIc RAILWAY CO. V. PICKERING.. 393

4- Sidewalk - Municipality - Misfea-
sance.] The corporation of Halifax, in
laying a concrete sidewalk, broke up a
portion of the asphalt sidewalk of a
crossing street and replaced it with earth
and ashes. The rain washed away the
filling and T. was injured by stepping
into the excavation.-Ield, affirming the
judgment appealed from (47 X.S. Rep.
498), that the corporation was guilty of
misfeasance and a verdict in favour of
T. should stand. CrTY OF HALIFAX V.
ToniN........................... 404

5- Operation of tramway-Employers'
liability-Accident in course of employment

"Workmen's Compensation Act"-Right
of action - Dependent relations-Construc-
tion of statute-(Que.) 9 Edwn. 1II., c. 66,
ss. 3, 15-R.S.Q., 1909, arts. 7321, 7323,
7335 - Incompatible enactment - Repeal
-Art. 1056 C.C. - Practice - Charge to
jury - Misdirection - Excessive damages
-Modefication of verdict --New trial-Art.
503 C.P.Q.] The remedy given by art.
1056 of the Civil Code, in cases of dflit
and quasi-ddlit, was taken away in re-
gard to the classes of persons enumerated
in sec. 3 of the Quebec statute respecting
compensation for injuries to workmen,
9 Edw. VII., ch. 66, by the limitation in
see. 15 of that statute (now arts. 7323
and 7335 of the Revised Statutes of
Quebec, 1909), but the effect of these
enactments was not to repeal the pro-
visions of art. 1056 C.C., with respect
to ascendant relations, who were only
partially dependent for support on a de-
ceased workman to whom the statute
applied. The judgment appealed from

* (Q.R. 23 K.B. 212), was reversed, Davies
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NEGLIGENCE-Continued.
and Brodeur JJ. dissenting.-Per Davies
J. dissenting.-The words "in all cases
to which this Act applies," in the Quebec
statute respecting compensation for in-
juries to workmen, 9 Edw. VII., ch. 66,
sec. 15, have reference to the special
classes of employment referred to in the
first section of the Act, and not to the
classes of persons entitled to compensa-
tion thereunder. Consequently, the
effect of sec. 15 is to limit the employers'
liability to the compensation prescribed
by that Act and to that only.--Where no
objection has been taken to the judge's
charge to the jury at the trial and it does
not appear that any substantial pre-
judice was thereby occasioned, there
should not be an order for a new trial
under the provisions of arts. 498 et seq.
of the Code of Civil Procedure.-The
majority of the court considered that the
amount of damages awarded by the jury
was so grossly excessive that there should

,be a new trial, and it was ordered ac-
cordingly unless the plaintiff agreed that
the verdict should be reduced to an
amount mentioned. (See art. 503 C.P.Q.)
LAMONTAGNE V. QUEBEC RAILWAY, LIGHT,
HEAT AND POWER Co................ 423

6-Master and servant-Use of motor car
-Disobedience-Act in course of employ-
ment - Employer's liability.] B. was
owner of an automobile and hired a
chauffeur to run it, giving him positive
instructions that the car was not to be
used except for purposes of the owner and
his family, and that, when not in use for
such purposes, it was to be kept in a
certain garage. On the evening of the
accident in question the chauffeur took
his master's family to a theatre, in
Winnipeg, and was directed by them to
take the car to the garage and return for
them after the close of the performance.
The chauffeur took the car from the
garage before the appointed time, and
proceeded. with it for the purpose of
visiting a friend in a distant part of the
city. While so using the car, contrary
to instructions, he negligently ran down
the plaintiff, causing injuries for which
an action was brought to recover dam-
ages against B.-Held, affirming the judg-
ment appealed from (24 Man. R. 235),
that, at the time of the accident, the
chauffeur was not engaged in the per-
formance of any act appertaining to the
course of his employment as the servant
of the owner of the car and, conse-

NEGLIGENCE-Continued.
quently, his master was not liable in
damages. Storey v. Ashton (L.R. 4 Q.B.
476), followed. HALPARIN v. BULLING 471

7-Municipal corporation - Contract
with company-Franchise for water supply
-Protection against fire-Liability of com-
pany to ratepayer-Dilit-Damages... 356

See ACTION 4.

8- Covenant in mortgage - Married
woman-Signature procured by fraud -
Pleading-Non est factum-Estoppel.. 485

See ESTOPPEL 1.

NEW TRIAL-Dangerous works-Defec-
tive system-Careless management-Fault
of fellow servant-Efficient superintendence
-Employer's duty - Evide?", - A ction -
Liability at common law-' IV C. Em-
players' Liability Act" - Pleading--Pi--
tice-Charge to jury-New trial.] To
afford protection to workmen about to
be employed on a ledge below, several of
them, including the plaintiff, were di-
rected by the defendants' foreman to
clear loose rocks from the hillside and
form a berm above the place where the
work was to be done. The clearing was
imperfectly performed, although the
foreman was informed by some of the
men that "it was all right." While
plaintiff was at work on the lower ledge
he was struck by rocks, which rolled
down the hillside, fell over the cliff and
sustained injuries, for which he brought
action to recover damages under the
British Columbia "Employers' Liability
Act" and at common law. It appeared
from the evidence that it was customary
to clear off such inclines or to erect
pentices or barriers for the protection of
the workmen on lower ledges, but not to
do both, and there was evidence that on
this hillside barriers were unnecessary
and might be dangerous. At the trial
the jury found that the defendants had
been negligent "in not sufficiently clear-
ing the face of the incline and placing
barriers to prevent rolling stones and
other debris from causing injury to the
employees," and judgment was entered
for the plaintiff. By the judgment ap-
pealed from (17 B.C. Rep. 443) the Court
of Appeal dismissed the action, holding
that the cause of the injury was the
failure to clear the hillside sufficiently,
which was due to the fault of the plain-
tiff and his fellow workmen.-Held, that,

688 INDEX.
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NEW TRIAL-Continued.
having regard to the character of the
work in which the plaintiff was engaged
when injured, the employers' duty to
provide reasonable protection for him
could properly be delegated to a com-
petent superintendent or foreman (fur-
nished with adequate materials and re-
sources), whose negligence would not ren-
der the employer liable at common law.
Wilson v. Merry (L.R. 1 H.L. (Sc.) 326),
applied. Ainslie Mining and Railway Co.
v. McDougall (42 Can. S.C.R. 420), and
Brooks, Scanlon, O'Brien Co. v. Fakkema
(44 Can. S.C.R. 412), distinguished.-
Per Fitzpatrick C.J. and Anglin J.-On
the evidence, failure to clear the face of
the incline sufficiently was due either
(and most probably) to the negligence of
the plaintiff and the workmen engaged
with him or to that of the foreman and,
consequently, a judgment against the
defendants at common law was not justi-
fied. The finding that the omission to
place barriers above the men working on
the lower ledge was negligence is not
supported by the evidence; if it were,
such negligence would be that of the
superintendent. The trial proceeded on
the assumption that the works were in
charge of a competent superintendent
and foreman, having discretion and
means to furnish all reasonable safe-
guards, and an admission to that effect
was made at bar on the hearing of the
appeal-consequently, the appeal should
be dismissed.-Per Idington and Brodeur
JJ.-The findings of the jury were suffi-
ciently supported by evidence and war-
ranted a judgment at common law.-Per
Idington J.-The defendants were bound
to allege and prove that they had dele-
gated to a competent person the duty of
providing proper safeguards and had
furnished him with the means of doing
so.-Per Duff J.-There was evidence
upon which the jury might have found
that the duty of providing proper safe-
guards had been entrusted to a com-
petent person provided with the neces-
sary means of doing so, but this was not
admitted, and the failure of the trial
jude to leave this question to the jury
caused a mis-trial.-In the result a new
trial was ordered, Idington and Brodeur
JJ. dissenting. BERGKLINT V. WESTERN
CANADA POWER Co................. 39

2- Practice--Charge to jury-Misdirec-
tion-Excessive damages-Modification of
verdict-Art. 503 C.P.Q.] Where no ob-

NEW TRIAL Continued.
jection has been taken to the judge's
charge to the jury at the trial, and it
does not appear that any substantial
prejudice was thereby occasioned, there
should not be an order for a new trial
under the provisions of arts. 498 et seq.
of the Code of Civil Procedure. - The
majority of the court considered that the
amount of damages awarded by the jury
was so grossly excessive that there should
be a new trial, and it was ordered accord-
ingly unless the plaintiff agreed that the
verdict should be reduced to an amount
mentioned. (See art. 503 C.P.Q.) LA-
MONTAGNE V. QUEBEC RAILWAY, LIGHT,
HEAT AND POWER CO................ 423

AND see NEGLIGENCE 5.

3-Electric railway-Contributory negli-
gence-Duty of motorman-Reasonable care

.............. 224
See NEGLIGENCE 2.

NOTICE- Taxes-Sale of land for arrears
-Purchase by municipality-Failure to
give notice-Curative Act-Evidence - Dis-
covery-Death of deponent-Use of deposi-
tion at trial............ ........... 215

See ASSESSMENT AND TAXES 2.

2-Crown lands - Colonization - Loca-
tion ticket-Transfer by locatee - Sale -

I Issue of letters patent-Title to land-
Registry laws-Arts. 1487, 1488, 2082,
20S5, 2098 .C.................... 311

' See CROWN LANDS.

3-Education - School Boards-Assess-
ment and taxes-Taxes payable by incor-
porated companies - Apportionment -
Shares for public and separate school pur-
poses-Construction of statute-Legislative
jurisdiction-"B.N.A. Act," 1867, s. 92-
"Saskatchewan Act," 4 & 5 Edw. VII. c.
42, s. 17-"School Assessment Act," R.S.
Sask., 1909, c. 101, ss. 92, 93a ........ 589

See EDUCATION.

PARTNERSHIP - Lease - Scope of au-
thority-Resiliation-Form of action-Ap-
propriate relief-Pleading-Practice.] A
partnership, consisting of H. and W.,
which was to expire by effluxion of
time on 31st December, 1912, held a
lease of warehouse property in Montreal,
of which the term expired on the
30th April, 1913. During the absence
of H., in September, 1912, and with-
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PARTNERSHIP-Continued.
out authority from him to do so, W.
obtained a renewal of the lease for
three years, from the 1st of May then
following, which was repudiated by H.
on his return to Montreal. In action by
H. to have the renewal lease declared
null and void,-Held, (the Chief Justice
and Brodeur J. dissenting), that the
plaintiff had a sufficient interest to enable
him to maintain the action and obtain a
declaration that the lease was not bind-
ing upon the partnership or upon himself
as a member of the firm.-Per Fitzpatrick
C.J. dissenting.-In the Province of
Quebec distinct and consistent pleading
is essential and, as the plaintiff did not
bring his action to obtain relief from his
obligation under the renewal lease, but
merely to have that lease declared null
and void, he could not, in the action as
brought, have a declaration that the
lease was not binding upon him. Forbes
v. Atkinson (Pyke K.B. 40) referred to.-
Per Brodeur J. dissenting.-As the
partnership was benefited by the renewal
of the lease it should be declared valid
and binding on all the partners.-Judg-
ment appealed against (Q.R. 23 K.B. 1)
reversed. HYDE V. WEBSTER ....... 295

PERSONA DESIGNATA-Appeal-Ex-
propriation-Application to appoint arbi-
trator-Amount in controversy-"Railway
Act," R.S.C., 1906, c. 37, s. 196-Jurisdic-
tion of court-Practice............... 476

See APPEAL 2.

PLANS-"Railway Act"-Expropriation
-Municipal plan-Severance of lots-In-
jurious affection-Reference back to arbitra-
tors-R.S.C., 1906, c. 37-(D.) 1 & 2
Geo. V.,-c. 22, s. 6.................. 265

See AnmTRATIoNs 1.

2-Highways--Old trails of Rupert's
Land - Survey-Width of highway - Con-
struction of statute-'"North-West Terri-
tories Act," s. 108-Transfer of highway-
Registration - Dedication - Estoppel -
Expenditure of public funds.......... 520

See HIGHWAYS 2.

PLEADING - Covenant in mortgage -
Married woman-Signature procured by
fraud-Non est factum-Estoppel.] M.,
intending to apply for shares in the
respondent loan company, pursuant to the
proposal, made through her husband, of
one L. (the agent of the company for

PLEADING-Continued.
obtaining such applications) was induced
through the fraud of L. to sign, without
reading it, a document which she be-
lieved to be an application for shares but
which, in fact, was a mortgage for secur-
ing a supposed loan to her and contained
a covenant to re-pay the amount of the
loan. M. was an intelligent woman
capable of reading and understanding the
document.-Held, reversing the judgment
appealed from (17 B.C. Rep. 366), the
Chief Justice and Davies J. dissenting,
that as M. was under no duty to exercise
care to protect the company against the
possible frauds of their agent, L., she
was not guilty of negligence estopping
her from setting up the plea of non est
factum which, in the circumstances, was
a good defence to the company's action
on the covenant. MORGAN v. DoMINION
PERMANENT LOAN Co............... 485

2-Partnership-Lease-Scope of au-
thority-Resiliation - Form of action-
Appropriate relief-Practice ......... 295

See PARTNERSHIP.

PRACTICE-Taxes - Sale of land for
arrears-Purchase by municipality-Fail-
ure to give notice - Curative Act -
Evidence-Discovery-Death of deponent-
Use of deposition at trial.] The deposi-
tions of a party to an action taken on
discovery cannot, when the deponent
has died in the interval, be used against
the opposite party unless the latter has
first used it for his own purposes. CART-
WRIGHT v. CITY OF TORONTO ......... 215

AND see ASSESSMENT AND TAXES 2.

2-Charge to jury-Misdirection-Ex-
cessive damages-Modification of verdict-
Art. 503 C.P.Q.] Where no objection has
been taken to the judge's charge to the
jury at the trial and it does not appear
that any substantial prejudice was there-
by occasioned there should not be an order
for a new trial under the provisions of
articles 498 et seq. of the Code of Civil
Procedure.-The majority of the court
considered that the amount of damages
awarded by the jury was so grossly
excessive that there should be a new
trial and it was ordered accordingly
unless the plaintiff agreed that the
verdict should be reduced to an amount
mentioned. (See art. 503 C.P.Q.) LA-
MONTAGNE V. QUEBEC RAILWAY, LIGHT,
HEAT AND POWER Co............... 423

AND See NEGLIGENCE 5.
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PRACTICE-Continued.
3- Company law-Powers of company-
Sale of shares-Mortgage by company-
Subsequent creditor-Status-Jurisdiction
-Foreclosure order.] Three directors
owned all the stock of a mining company
to which they had advanced $43,000 for
expenses of operating. Two of them
were at variance with the third as to
the mode of operating and all refused
further advances. The company having
no other means of procuring money, it
was agreed that the two directors should
sell their stock to the third for $60,000
secured by mortgage on the company's
property, the debt of $43,000 to be dis-
charged and the purchasing director to
advance funds for operating and until
the first payment had been made on the
mortgage no such advances should be a
charge on the company's property. Pay-
ments were made on the mortgage which
afterwards fell into arrears and on action
by the mortgagees an order was made
for sale and delivery "up of possession."
More than a year after the mortgage was
made the mining company incurred a
debt to the respondent company which
brought action for the amount and for
a declaration that the mortgage was
ultra vires of the company and that the
judgment in the mortgage action was
void. The action was dismissed at the
trial. The Appellate Division held the
mortgage void but only as to the excess
over the indebtedness of the company at
the time it was made.-Per Davies, Duff
and Brodeur JJ.-The judgment in the
foreclosure action was a conclusive
answer to the attack on the mortgage by
the company. The Great North-Western
Railway Co. v. Charlebois ((1899) A.C.
114), distinguished.-Also per Davies,
Duff and Brodeur JJ.-The trial judge
having in effect decided that he had
jurisdiction to pass upon the validity of
the mortgage, that decision was binding
on all parties until reversed in appeal,
and, having regard to what occurred at
the trial, the decision on the point of
jurisdiction was not appealable. HUGHES
V. NORTHERN ELECTRIC AND MFG. Co. 626

AND see MORTGAGE 3.

4-Negligence-Dangerous works-De-
fective system-Careless management-
Fault of fellow servant-Efficient superin-
tendence - Employer's duty-Evidence -
Action-Liability at common law-"B.C.
Employers' Liability Act"-Pleading-
Charge to jury-New trial ............ 39

See NEGLIGENCE 1.

PRACTICE-Continued.
5-Partnerhip-Lease-Scope of authority
-Resiliation-Form of action-Appro-
priate relief-Pleading............... 295

See Actrou 3.

6-Appeal-Case originating in Superior
Court-"Supreme Court Act," s. 37 (b)-
Concurrent jurisdiction-"M1echunics' Lien
Act" (B.C.)-Action to enforce lien.. . 382

See APPEAL 1.

7- Railways - Operation - Transfer of
cars-Interwitching-Negligent coupling
-Duty of train crew-Scope of employ-
ment-Employer's liability-Jury-Find-
ings of fact-Evidence ............... 393

See RAILWAys 6.

S-Appeal - Expropriation -A pplica-
tion to appoint arbitrator-Persona desig-
nata-Amount in controversy -"Railway
Act," R.S.C. 1906, c. 37, s. 196-Jurisdic-
tion of court...................... 476

See APPEAL 2.

PRINCIPAL AND AGENT - Sale' of
chattels - Public auction - Disclosure of
principal-Liability of auctioneer - Giving
credit-Post-dated cheque............ 263

See Aucriox.

PRINCIPAL AND SURETY

See SURETYSHIP.

RAILWAYS-Right of action-Protection
of railway crossings- -Construction of sub-
way-Order-in-council - Apportionment of
cost-Land damages-Injurious affection-
"Nova Scotia Railway Act," R.S.N.S.
(1900), c. 99, ss. 178 and 179.] In the
City of Sydney the Dominion Iron and
Steel Co. and the Dominion Coal Co.
owned railways passing along a public
highway and intersected by the tracks
of the Cape Breton Electric Railway Co.
Under the provisions of sees. 178 and 179
of the "Railway Act" (R.S.N.S. (1900),
ch. 99) an order-in-council was passed
directing that the highway be carried
under the said railway tracks, the Do-
minion Iron and Steel Co. to execute the
work and the cost to be paid in a specific
proportion by the city and the three
companies and "that all the land dam-
ages be paid by the City of Sydney."
B. owned land opposite the railway
tracks and by the construction of the
subway the sidewalk in front thereof
was narrowed and altered and access to

INDEX. 691



[S.C.R. VOL. L.

RAILWAYS-Continued.
it changed. Claiming that his property
was greatly depreciated in value thereby,
he brought an action against the City of
Sydney for compensation therefor.-
Held, that the "land damages" which the
city was to pay would include damages
for injurious affection such as B. claimed.
-But Held, Fitzpatrick C.J. and Iding-
ton J. dissenting, that the city was not
liable for such damages, B.'s only re-
course being against the company which
executed the work.-Judgment of the
Supreme Court of Nova Scotia (47 N.S.
Rep. 480) affirmed, Fitzpatrick C.J. and
Idington J. dissenting. BuRT v. CITY OF
SYDNEY............................ 6

2-Board of Railway Commissioners-
Jurisdiction - Lands of provincial railway
company-Undertaking for general advan-
tage of Canada-Transfer to provincial
railway-Construction of statute-"Rail-
way Act," R.S.C. 1906, c. 37, s. 176.]
The Board of Railway Commissioners
for Canada has no jurisdiction, under
sec. 176 of the "Railway Act," R.S.C.
1906, ch. 37, to order that a Dominion
railway conipany should be authorized
to use or occupy lands which, at the time
of the application for the approval and
of the approval of the location of the
Dominion railway, had become the
property of a provincial railway com-
pany. City of Montreal v. The Montreal
Street Railway Co. ( (1912) A.C. 333), re-
ferred to. Idington J. dissenting.-Per
Idington J.-The Board of Railway Com-
missioners for Canada has the same
power to make orders respecting the use
and occupation of the lands of a pro-
vincial railway company as it has in re-
gard to the lands of any other corporate
body created by a provincial legislature.
MONTREAL TRAMWAYS Co. v. LACHINE,
JACQUES-CARTIER AND MAISONNEUVE
RAILWAY CO...................... 84

3-Board of Railway Commissioners -
Jurisdiction-Constructed line of railway-
Deviation - Application by municipality -
"Special Act"-Stated case-Question of
law - Statute - "Railway Act," R.S.C.
1906, c. 37, ss. 2 (28), 3, 26, 28, 55, 167-
(Ont.), 58 V. c. 68-(D.) 58 & 59 V. c. 66.]
Under the provisions of sec. 55 of the
"Railway Act," R.S.C. 1906, ch. 37, the
Board of Railway Commissioners for
Canada may, of its own motion, state a
case in writing for the opinion of the
Supreme Court of Canada upon a ques-

RAILWAYS-Continued.
tion of jurisdiction.which, in the opinion
of the Board, involves a question of law.
-The Board of Railway Commissioners
for Canada has no power under sec. 167
of the "Railway Act," R.S.C. 1906, ch. 37,
to order deviations, changes or altera-
tions in a constructed line of railway, of
which the location has been definitely
established, except upon the request of
the railway company. Anglin J. contra.
-Per Fitzpatrick C.J. and Idington J.-
The Dominion statute.58 & 59 Viet. ch.
66, confirming the municipal by-law by
which the location of the portion of the
railway in question was definitely estab-
lished, constitutes a "special Act"
within the meaning of the "Railway
Act," R.S.C. 1906, ch. 37, sees. 2 (28)
and 3.-Per Anglin J.-The power of the
Board of Railway Commissioners for
Canada to order deviations, changes or
alterations in a constructed line of rail-
way is not limited to diversions within
one mile from the line of railway as con-
structed. CITY OF HAMILTON v. TORONTO,
HAMILTON AND BUFFALO RAILWAY CO. 128

4-Negligence-Electric railway - Duty
of motorman-Contributory negligence -
Reasonable care.] L. started to cross a
street traversed by an electric railway
and proceeded in a north-westerly direc-
tion, with his head down and apparently
unconscious of his surroundings. A car
was coming from the east, and the motor-
man saw him when he left the curb at a
distance of about fifty yards. Twenty
yards further on he threw off the power,
and when L., still abstracted, crossed the
devil strip and stepped on the track,
reversed, being then about ten feet from
him. The fender struck him before he
crossed and he received injuries causing
his death. On the trial of an action by
his widow the jury found that the motor-
man was negligent in not having his car
under proper control, that L. was negli-
gent in not looking out for the car, but
that the motorman could, notwith-
standing, have avoided the accident by
the exercise of reasonable care. A
majority of them found, also, that L.'s
negligence did not continue up to the
moment of impact.-Held, (reversing the
judgment appealed from: 15 Can. Ry.
Cas. 35; 10 D.L.R. 300), Davies and
Anglin JJ. dissenting, that the jury were
entitled to find as they did; that when
the motorman first saw L. he should have
realized that he might attempt to cross
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RAILWAYS-Continued.
the track, and it was his duty then to
have the car under control; and that
his failure to do so was the direct and
proximate cause of the accident for which
the railway company was liable.-Held,
per Davies J.-The motorman was not
guilty of negligence prior to the negli-
gence of L., which consisted in stepping
on the track when the car was near, and
it was then too late to prevent the acci-
dent.-Held, per Anglin J.-The findings
of the jury, especially the finding that
L.'s "negligence was not a continuing act
up to the moment of the accident," were
not satisfactory and there should be a
new trial.-(Leave to appeal to the
Privy Council was refused, 4th Aug.,
1914.) LONG '. TORONTO RAILWAY CO.

..................... 224

5-Expropriation - "Railway Act" -
Municipal plan-Severance of lots - In-
jurious affection-Reference back to arbi-
trators-R.S.C. 1906, c. 37.] For the
purposes of expropriation under the Do-
minion "Railway Act," unless lots laid
out on the owner's registered plan are so
united as to form one complete whole,
each lot taken by the railway company
is an independent, separate and com-
plete property in itself, and the owner is
not entitled to compensation for in-
jurious affection to any such lot, of which
no part is taken and which is severed
from the land expropriated by a railway
or by land sold to another person.
Cooper-Essex v. Local Board for Acton (14
App. Cas. 153), distinguished. Duff and
Anglin JJ. contra.-The owner of land
adjacent to or abutting upon the street
over which a railway passes is entitled,
by 1 & 2 Geo. V., ch. 22, sec. 6, to com-
pensation for injury to such land, but the
compensation can only be awarded by
the Board of Railway Commissioners,
and is not a matter for arbitration tinder
the "Railway Act."-Held, per Duff and
Anglin JJ-The arbitrators appointed to
value land so expropriated are functi
officio when their award is delivered, and
an appellate court has no power to remit
the matter to them for further con-
sideration. Cedars Rapids Manufacturing
Co. v. Lacoste ( (1914) A.C. 569), referred
to. CANADIAN NORTHERN ONTARIO RAIL-
WAY Co. v. HOLDITCH............... 265

6- Operation - Transfer of cars-Inter-
switching - Negligent coupling - Duty of
train crew-Scope of employient - En-

RAILWAYS-Continued.
ployer's liability - Jury - Findings of fact
-Evidence.] A train crew of the defen-
dants while performing their duty in the
transfer yard of another railway com-
pany were directed by the yardmaster
to remove a special car of freight which
was to be transferred to the defendants'
railway from amongst a number of other
cars in the yard. In order to do so it
was necessary to shmmt several cars
placed in front of the car to be trans-
ferred and the train crew switched these
cars to certain tracks on which there was
then standing a train of the other rail-
way company, headed by an engine under
which the fireman, plaintiff, was then
working. They undertook to couple the
cars which they Were switching to the
standing train, as a matter of conveni-
ence, and, in doing so, struck the rear of
the train with such force as to move the
engine and cause injuries to the fireman
who was working under it. Specific ques-
tions were not submitted to the jury,
notwithstanding suggestions made by
defendants' counsel after the judge had
charged them, and they returned a
general verdict in favour of the plaintiff.
-Held, affirming the judgment appealed
from (24 Man. R. 544), that in so pro-
ceeding to couple the cars they had
switched on to the standing train the
defendants' train crew were still acting
within the scope of their employment in
the defendants' business and, as they
performed the work in a negligent man-
ner, the defendants were liable in dam-
ages for the injuries caused to the plain-
tiff.-Per Duff J.-The question, whether
the acts of negligence of the company's
servants were done in course of their
employment, was a question of fact for
the jury in respect of which there was
evidence to support their finding in favour
of the plaintiff. GRAND TRUNK PACIFIC
RAILWAY CO. v. PICKERING.......... 393

7-Expropriation-Agreement to fix com-
pensation ........................ 409

See ARBITRATION 2.

8-Negligence-Operation of tramway -
Employers' liability-Accident in course of
employment - "Workinen's Compensation
Act"-Right of action-Dependent rela-
tions-Construction of statue-(Que.) 9
Edw. VII., c. 66, ss. 3, 15-R.S.Q. 1909,
arts. 7321, 7323, 7335-Incompatible enact
ment - Repeal - Art. 1076 C.C.-Prar-
tice-Charge to jury-Misdirection - Er-

4.9
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RAILWAYS-Continued.
cessive damages-Modification of verdict-
New trial-Art. 503 C.P.Q........... 423

See NEGLIGENCE 5.

REGISTRY LAWS - Manitoba "Real
Property Act," ss. 100, 130 - Agreement
for mortgage-Caveat-'"Interest in land"
-Registration subject to incumbrance-In-
dorsement on instrument registered.] A
mortgagee or incumbrancee of lands in
Manitoba, subject to the "new system"
of registration of titles, has such an in-
terest in the lands as entitles him to file
a caveat under sec. 130 of the "Real
Property Act," R.S.M. ch. 148; conse-
quently, where the owner of such lands,
for valuable consideration, agrees to
execute a mortgage thereon in favour of
another person, the right thus obtained
constitutes an interest in the lands,
within the meaning of sec. 130, which
may be protected by caveat in the man-
ner therein provided; this right is not
affected by the terms of sec. 100 of the
"Real Property Act" limiting the effect
of mortgages and incumbrances. The
judgment appealed from (25 West. L.R.
602, 14 D.L.R. 332) was affirmed.-Per
Fitzpatrick C.J. and Idington and Anglin
JJ.-Where a mortgage has been regis-
tered, under the "new system," indorsed
by the registrar as being subject to the
caveat of a person claiming the right to
have a mortgage in his favour executed
affecting the same lands, the mortgagee
who has been so registered cannot after-
wards claim priority over the right of the
caveator. YoCKNEY v. TnoApsoN... 1

2-Crown lands - Colonization - Loca-
tion ticket-Transfer by locatee - Sale -
Issue of letters patent-Title to land -
Notice-Arts. 1487, 1488, 2082, 2084, 2085,
2098 C.C.] Per Idington, Anglin and
Brodeur JJ.-Prior to 1st July, 1909, the
holder of a location ticket for coloniza-
tion land in the Province of Quebec had
an interest in the land capable of being
sold. In case of sale the purchaser's
title became absolute on issue of the
letters patent. Such title was good, even
if unregistered, against a purchaser from
the original locatee after the issue of
letters patent who had notice of the prior
sale.-Per Duff J.-Without the approval
of the Crown Lands Department, a loca-
tee of Crown lands was incapable of
transferring any jus in re therein while
the location was vested in him. Never-

REGISTRY LAWS-Continued.
theless he could make a contract for the
sale of his rights in the located land, while
he remained locatee thereof, which,
under the provisions of art. 1488 of the
Civil Code, would have the effect of
transferring the land upon the issue of
letters patent thereof to him by the
Crown. On the proper construction of
art. 2098 of the Civil Code, where the
title of the transferror does not come
within the classes of rights exempted
from the formality of registration by
art. 2084 C.C. and has not been regis-
tered a transfer of that title does not
take effect until the prior title deed has
been registered.-Judgment of the Court
of King's Bench (Q.R. 23 K.B. 80) re-
versed, Davies J. dissenting. - Per
Davies J. dissenting.-A transfer by the
locatee of his rights is void if made to a
person or a company who could not be-
come a bond fide settler and, therefore,
could not, himself or itself, obtain a loca-
tion ticket for colonization land. HOWARD
v. STEWART......................... 311

3-Highway-Old trails of Rupert's
Land-Survey-Width of highway - Con-
struction of statute-60 & 61 V. c. 28, s. 19
-"North-West Territories Act," s. 108-
Transfer of highway-Plans - Registration
- Dedication - Estoppel - Expenditure
of public funds.] The plaintiff's lands,
held under Crown grant of 1887, were
bounded on the south by the middle line
of Rat Creek (now in the City of Edmon-
ton) and were traversed by one of the
"old trails" of Rupert's Land, known as
the "Edmonton and Fort Saskatchewan
Trail." Upon instructions, under see.
108 of the "North-West Territories Act,"
as enacted by 60 & 61 Vict. ch. 28, sec.
19, that portion of the trail was surveyed
and laid out on the ground by a Do-
minion land surveyor, shewing its south-
ern boundary approximately as Rat
Creek, and thus giving it a width upon
the plaintiff's lands in excess of the
sixty-six feet limited by this section.
The plan of this survey was not shewn
to have been approved by the Surveyor-
General nor was it filed in the land titles
office, as required by the statutes in
force at the time.-Held, reversing the
judgment appealed from (28 West. L.R.
920), that the statute gave the surveyor
no power to increase the width of the
highway authorized to be laid out by
him; that the approval of the Surveyor-
General and the filing of the plan in the
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REGISTRY LAWS-Continued.
land titles office were necessary condi-
tions to the transfer of the trail as a
public highway and, consequently, the
land comprised in the augmentation of
the highway remained vested in the
plaintiff.-Plaintiff sold part of his lands,
described as bounded by the northerly
limit of the surveyed trail, and, subse-
quently, the purchasers, and persons
holding lands south of Rat Creek, filed
plans of subdivision shewing the sur-
veyed trail as of the full width given by
the surveyor. The city also claimed to
have expended moneys in improving the
roadway at the locality in question.-
Held, that the registration of the plans
of subdivision, made without privity on
the part of the plaintiff, was not binding
upon him, and that there was not such
evidence of expenditure of public moneys
or of conduct by the plaintiff-by recog-
nizing the plans as filed-as could pre-
clude him from claiming the lands en-
croached upon or compensation therefor.
ROWLAND V. CITY OF EDMONTON. ..... 520

RUPERT'S LAND - Highways - Old
trails of Rupert's Land-Survey-Width of
highway-Construction of statute-"North-
lWest Territories Act," s. 108-Transfer of
highway - Plans - Registration - Dedi-
cation - Estoppel - Expenditure of public
funds............................ 520

See HIGHWAYS 2.

SALE-Sale of land-Stipulation as to user
-Covenant or condition-Detached dwelling
house-Apartment house.] In a deed of
sale of land it was stipulated that it was
"to be used only as a site for a detached
brick or stone dwelling house, to cost at
least two thousand dollars, etc."-Held,
that this stipulation constituted a
covenant.-Held, also, reversing the
judgment of the Appellate Division (28
Ont. L.R. 154), and restoring that of the
Divisional Court (27 Ont. L.R. 87), Fitz-
patrick C.J. and Duff J. dissenting, that
an apartment house intended for occupa-
tion by several families was not a "de-
tached dwelling house'' within its mean-
ing. PEARSON i'. ADAMS ............ 204

2-Specific performance-Lease of land
-Option for purchase-Acceptance of new
lease-Wairer of option.............. 115

See LEASE 1.

3-Taxes-Sale of land for arrears-Pur-
chase by municipality-Failure to give

SALE-Continued.
notice-Curative Act - Evidence - Dis-
covery-Death of deponent-Use of deposi-
tion at trial......................... 215

See ASSESSMENT AND TAXES 2.

-- Sale of chattels-Public auction-Dis-
closure of principal-Liability of auctioneer
-Giving credit-Post-dated cheque... . 263

See ACoN.

5-Crown lands - Colonization - Loca-
tion ticket-Transfer by locatee - Issue of
letters patent-Title to land-Registry lawa3
-Notice-Arts. 1487, 1488, 20S2, 2085,
2098 C.C.............. .......... 311

See CRowN LANDS.

6-Pouers of company-Sale of shares-
Security by mortgage-Subsequent creditor
-Status-Forectosure............... 626

See COMPANY 3.

SCHOOLS- Municipal by-law -Exemp-
tion from taxation-Validating legislation-
School rates-"Public School Act," 55 V.
c. 60, s. 4 (Ont.)-Special by-law .... 168

See ASSESSMENT AND TAXES 1.

AND see EDUCATION.

SHAREHOLDER - Company-Disquali-
fication of directors-Taking personal profit
-Fraud-Illegal contract-Ratiftcation -
Right of action-Recourse by minority-
Alberta "Companies Ordinance," N.-W.
Ter. Ord., No. 20 of 1901-Construction of
statute........................... 32

See COMPANY 1.

SPECIFIC PERFORMANCE - Lease of
land-Option for purchase-Acceptance of
new lease-Wairer of option ......... 115

See LEASE 1.

STATUTE-Board of Railway Commis-
sioners-Jurisdiction-Constructed line of
railway-Deviation-Application by muni-
cipality-'"Special Act"-Stated case-
Question of law-"Railway Act," R.S.C.
1906, c. 37, ss. 2 (28), 3, 26, 28, 55, 167-
(Ont.) 58 V. c. 68-(D.) 58 & 59 V. c. 66.]
Under the provisions of see. 55 of the
"Railway Act," R.S.C. 1906, ch. 37,
the Board of Railway Commissioners for
Canada may, of its own motion, state a

i case in writing for the opinion of _the

48%
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STATUTE-Continued.
Supreme Court of Canada upon a ques-
tion of jurisdiction which, in the opinion
of the Board, involves a question of law.
-The Board of Railway Commissioners
for Canada has no power under see. 167
of the "Railway Act," R.S.C. 1906, ch.
37, to order deviations, changes or altera-
tions in a constructed line of railway, of
which the location has been definitely
established, except upon the request of
the railway company. Anglin J. contra.-
Per Fitzpatrick C.J. and Idington J.-
The Dominion Statute, 58 & 59 Vict., ch.
66, confirming the municipal by-law by
which the location of the portion of the
railway in question was definitely es-
tablished, constitutes a "special Act"
within the meaning of the "Railway
Act," R.S.C. 1906, ch. 37, sees. 2 (28) and
3.-Per Anglin J.-The power of the
Board of Railway Commissioners for
Canada to order deviations, changes or
alterations in a constructed line of rail-
way is not limited to diversions within
one mile from the line of railway as con-
structed. CIrY OF HAMILTON v. TORONTO,
HAMILTON AND BUFFALO RAILWAY CO. 128

2- Assessment and taxes-Municipal by-
law-Exemption from taxation-Validating
legislation-School rates-"Public School
Act," 55 V. c. 60, s. 4 (Ont.)-Special by-
law.] By sec. 4 of the "Public Schools
Act" of Ontario (55 Vict. ch. 60) it is
provided that "no municipal by-law
hereafter passed for exempting any por-
tion of the ratable property of a muni-
cipality from taxation, in whole or in
part, shall be held or construed to exempt
such property from school rates of any
kind whatsoever." A similar provision
is contained in the "Municipal Act" (55
Vict. ch. 42, sec. 366), and both are now
to be found in the Revised Statutes of
Ontario, [1914] ch. 266, sec. 39, and ch.
192, sec. 396 (c).-Held, affirming the
judgment of the Appellate Division (30
Ont. L.R. 378, 384, 391), Duff J. dissent-
ing, that the application of this legisla-
tion is not confined to the case of a by-
law passed under the general powers of a
municipality, but it applies to limit the
effect of a special by-law exempting a
company from all municipal assessment
"of any nature or kind whatsoever" be-
yond an amount specified as its annual
assessment, even when the by-law was
confirmed by an Act of the legislature
which declared it to be legal, valid and
binding, "notwithstanding anything con-

STATUTE-Continued.
tained in any Act to the contrary."
Canadian Pacific Railway Co. v. City of
Winnipeg (30 Can. S.C.R. 558), dis-
tinguished.-Held, per Idington J. -
The by-laws granting exemption did not
conform to the statutory requirements
and were, therefore, invalid.-(Applica-
tions for special leave to appeal to the
Privy Council by the Canadian Niagara
Power Co. and the Electrical Develop-
ment Co. were refused, 4th Aug., 1914.)
CANADIAN NIAGARA POWER CO. v. TOWN-
SHIP OF STAMFORD; ELECTRICAL DEVELOP-
MENT CO. v. TOWNSHIP OF STAMFORD; ON-
TARIO POWER CO. v. TOWNSHIP OF STAM-
FO1D............................... 168

3-Appeal-Case originating in Superior
Court-Supreme Court Act, s. 37 (b)-
Concurrent jurisdiction-' Mechanics' Lien
Act" (B.C.)-Action to enforce lien.] For
an appeal to lie to the Supreme Court
in a case not originating in a superior
court, as provided in sec. 37, sub-sec. (b)
of the "Supreme Court Act," it is not
sufficient that the inferior court has con-
current jurisdiction with a superior court
in respect to its general jurisdiction;
there must be concurrent jurisdiction as
respects the particular action, suit,
cause, matter or other judicial proceed-
ing in which the appeal is sought.-In
British Columbia the County Court alone
may maintain an action to enforce a
mechanic's lien. In such action, so far as
the parties or any of them stand in the re-
lation of debtor and creditor, the court
may give judgment for the debt due
whatever its amount, and if it exceeds
$250 there may be an appeal to the Court
of Appeal.-Held, Duff J. dissenting, that
though an action for the debt could be
brought in the Supreme Court the
foundation for the County Court action
is the enforcement of the lien as to which
there is no concurrnt jurisdiction, and
no appeal lies to 'he Supreme Court of
Canada from the Judgment of the Court
of Appeal in such an action. CHAMPION
V. WORLD BUILDING Co............. 382

4- Negligence-Operation of tramway-
Employers' liability-Accident in course
of employment-"Workmen's Compensa-
tion Act"-Right of action-Dependent re-
lations-Construction of statute-(Que.) 9
Edw. VII., c. 66, ss. 3, 15-R.S.Q. 1909,
arts. 7321, 7323, 7335-Incompatible en-
actment-Repeal-Art. 1056 C.C.I The
remedy given by art. 1056 of the Civil
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STATUTE-Continued.
Code, in cases of dilit and quasi-ddlit, was
taken away in regard to the classes of
persons enumerated in sec. 3 of the
Quebec statute respecting compensation
for injuries to workmen, 9 Edw. VII., ch.
66, by the limitation in sec. 15 of that
statute (now arts. 7323 and 7335 of the
Revised Statutes of Quebec, 1909), but
the effect of these enactments was not
to repeal the provisions of art. 1056 C.C.,
with respect to ascendant relations who
were only partially dependent for support
on a deceased workman to whom the
statute applied. The judgment appealed
from (Q.R. 23 K.B. 212) was reversed,
Davies and Brodeur JJ. dissenting.-
Per Davies J. dissenting.-The words
"in all cases to which this Act applies,"
in the Quebec statute respecting com-
pensation for injuries to workmen, 9 Edw.
VII., ch. 66, sec. 15, have reference to
the special classes of employment re-
ferred to in the first section of the Act,
and not to the classes of pers6ns entitled
to compensation thereunder. Conse-
quently, the effect of see. 15 is to limit
the employers' liability to the compensa-
tion prescriked by that Act and to that
only. LAMONTAGNE V. QUEBEC RAILWAY,
LIGHT, HEAT AND POWER Co ....... 423

AND 86C NEGLIGENCE 5.

5-Appeal - Expropriation - Applica-
tion to appoint orbit rator-Persona desig-
nata-Amount in controversy-"Railway
Act," R.S.C. 1906, c. 37, s. 196-Jurisdic-
lion of court-Practice.] A railway com-
pany served notice of expropriation of
land on the owner, offering $25,000 as
compensation. It later served a copy of
said notice on S., lessee of said land for
a term of ten years. On application to a
Superior Court judge for appointment of
arbitrators S. claimed to be entitled to a
separate notice and an independent hear-
ing to determine his compensation. The
judge so held and dismissed the applica-
tion, and his ruling was affirmed by the
Court of King's Bench. The company
sought to appeal to the Supreme Court
of Canada.-Held, per Fitzpatrick C.J.
and Idington J., following Canadian Pa-
cific Railway Co. v. Little Seminary of Ste.
Thirkse (16 Can. S.C.R. 606), and St.
Hilaire v. Lambert (42 Can. S.C.R.' 264),
that the Superior Court judge was
persona designata to hear such applica-
tions as the one made by the company;
that the case, therefore, did not originate
in a superior court and the appeal would

STATUTE-Continued.
not lie.-Per Duff J.-The judge, under
sec. 196 of the "Railway Act," acts as
persona designata and no appeal lies from
his orders under that section;-in this
case, the application having been made
to and the parties having treated the
contestation as a proceeding in the
Superior Court, which had no jurisdic-
tion, the Court of King's Bench rightly
dismissed the appeal from the order re-
fusing to appoint arbitrators; and the
appeal to the Supreme Court of Canada
being obviously baseless should for that
reason be quashed.-Held, per Davies,
Duff, Anglin and Brodeur JJ., that as
there was nothing in the record to shew
that the amount in dispute was $2,000
or over, and no attempt had been made
to establish by affidavit that it was, the
appeal failed. CANADIAN NORTHERN ON-
TARIO RAILWAY CO. V. SMITH ........ 476

6- Highway-Old trails of Rupert's
Land-Survey-Width of highway-Con-
struction of statute-60 & 61 V. c. 28, s. 19
-"North-West Territories Act," s. 108-
Transfer of highway-Plans-Registration
- Dedication - Estoppel - Expenditure
of public funds.] The plaintiff's lands,
held under Crown grant of 1887, were
bounded on the south by the middle line
of Rat Creek (now in the City of Edmon-
ton) and were traversed by one of the
"old trails" of Rupert's Land, known as
the "Edmonton and Fort Saskatchewan
Trail." Upon instructions, under sec 108
of the "North-West Territories Act," as
enacted by 60 & 61 Vict. ch. 28, sec. 19,
that portion of the trail was surveyed and
laid out on the ground by a Dominion
land surveyor shewing its southern boun-
dary approximately as Rat Creek and
thus giving it a width upon the plaintiff's
lands in excess of the sixty-six feet limited
by this section. The plan of this survey
was not shewn to have been approved by
the Surveyor-General nor was it filed in
the land titles office as required by the
statutes in force at the time.-Held, re-
versing the judgment appealed from (28
West. L.R. 920), that the statute gave the
surveyor no power to increase the width*
of the highway authorized to be laid out
by him; that the approval of the Sur-
veyor-General and the filing of the plan
in the land titles office were necessary
conditions to the transfer of the trail as a
public highway, and, consequently, the
land comprised in the augmentation of
the highway remained vested in the
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STATUTE-Continued.
plaintiff.-Plaintiff sold part of his lands,
described as bounded by the northerly
limit of the surveyed trail, and, subse-
quently, the purchasers, and persons
holding lands south of Rat Creek, filed
plans of subdivision shewing the surveyed
trail as of the full width given by the
surveyor. The city also claimed to have
expended moneys in improving the road-
way at the locality in question.-Held,
that the registration of the plans of sub-
division, made without privity on the
part of the plaintiff, was not binding upon
him, and that there was not such evi-
dence of expenditure of public moneys or
of conduct by the plaintiff-by recogniz-
ing the plans as filed-as could preclude
him from claiming the lands encroached
upon or compensation therefor. ROWLAND
v. CITY OF EDMONTON ............... 520

7-Education - School boards-Assess-
ment and taxation-Taxes payable by incor-
porated companies - Apportionment -
Shares for public and separate school pur-
poses-Notice-Construction of statute-
Legislative jurisdiction - "B.N.A. Act,
1867," s. 92-"Saskatchewan Act," 4 & 5
Edw. VII. c. 42, s. 17-"School Assess-
ment Act," R.S. Sask., 1909, c. 101, ss.
93, 93a.] Section 93 of the Saskatchewan
"School Assessment Act," R.S. Sask.,
1909, ch. 101, authorizes any incorpor-
ated company to give a notice requiring
a portion of the school taxes payable by
the company to be applied to the purposes
of separate schools, and sec. 93a, as
enacted by sec. 3 of ch. 36 of the Sas-
katchewan statutes of 1912-1913, author-
izes separate school boards themselves
to give a notice to any company which
fails to give the notice authorized by
sec. 93 requiring that its taxes should be
apportioned between the boards accord-
ing to the assessments of public and
separate school supporters in the dis-
trict. A number of companies neglected
to give the notice provided for, and the
separate school board gave them notices
requiring a portion of their taxes to be
applied for the purposes of that board.
In these circumstances the public school
board claimed the whole of the taxes
payable by the companies in question,
and the separate school board claimed
a portion of such taxes. On a special case,
directed on the application of the muni-
cipal corporation, questions were sub-
mitted for decision as follows: (a) Had
the Saskatchewan Legislature jurisdic-

STATUTE-Continued.
tion to enact sec. 93a of the "School
Assessment Act"; (b) if question (a) be
answered in the negative, has the de-
fendant (the separate school board) the
right it claims to a portion of the said
taxes; (c) if question (a) be answered in
the affirmative, has the defendant the
right it claims to a portion of the said
taxes?-Per Davies and Duff JJ. (ex-
pressing no opinion as to the constitution-
ality of the legislation), that the effect of
the enactments in question was not to
give the separate school board any por-
tion of the taxes claimed by it. The
Chief Justice and Anglin J. contra.-Per
Idington J.-The enactment of see. 93a
was ultra vires of the Legislature of Sas-
katchewan. The Chief Justice and
Anglin J. contra.-Per Fitzpatrick C.J.
and Anglin J.-The Legislature of Sas-
katchewan had jurisdiction to enact sec.
93a of the "School Assessment Act,"
and the taxes payable by the companies
in question should be apportioned be-
tween the public and the separate school
boards in shares corresponding with the
total assessed value of assessable proper-
ty assessed to persons other than incor-
porated companies for public school pur-
poses and the total assessed value of
property assessed to persons other than
incorporated companies for separate
school purposes respectively.-Judgment
appealed from (7 West. W.R. 7) reversed,
the Chief Justice and Anglin J. dissenting.
REGINA PUBLIC SCHOOL DISTRICT V.
GRAPrON SEPARATE SCHOOL DiSTRICT.. 589

8-Manitoba "Real Property Act," ss.
100, 130-Agreement for mortgage-Caveat
-"Interest in land"-Registration subject
to incumbrance-Indorsement on instru-
ment registered..................... 1

See REGISTRY LAWS 1.

9-Company-Disqualijication of direc-
tors-Taking personal proft-Fraud-Il-
legal contract-Ratification-Right of ac-
tion-Shareholder-Recourse by minority-
Alberta "Companies Ordinance," N.-W.
Ter. Ord., No. 20 of 1901-Construction
of statute......................... 32

See COMPANY 1.

10-Board of Railway Commissioners-
Jurisdiction-Lands of provincial railway
company-Undertaking for general advan-
tage of Canada-Transfer of provincial
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STATUTE-Continued. i
railway-Construction of statute-"Rail-
way Act," R.S.C. 1906, c. 37, s. 176.. 84

See RAILWAYS 2.

11-"Railway Act"-Expropriation -
Municipal plan-Severance of lots-In-
jurious affection-Reference back to arbi-
trators-R.S.C., 1906, c. 37-(D.) 1 & 2
Geo. V., c. 22, s. 6................. 265

See ARBITRATIONS 1.

STATUTES - (Imp.) "B.N.A. Art,"
1867, s. 92 (Provincial powers) ...... 534

See CONSTITUTIONAL LAW 1.

2- (Imp.) "B.N.A. Act," 1867, s. 92
(Provincial powers) ................ 5. 89

See EDUCATION.

3-RS.C. 1906, c. 37, s. 176 (Railways)
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 4

See RAILWAYS 2.

4-R.S.C., 106, c. 37, ss. 2 (28), 3, 26,
28, 55, 167 (Railways) ............... 128

See RAILWAYS 3.

5-R.S.C., 1906, c. 37 (Railways).. 265
See ARBITRATIONS 1.

6- R.S.C., 1906, c. 139, s. 37 (Supreme
C ourt) ............................. 382

See APPEAL 1.

7-R.S.C., 1906, c. 37, s. 196 (Railways)
.......... ...................... 476

See APPEAL 2.

8-(D.) 58 & 59 V. c. 66 (Hamilton Rail-
way Station)........................ 128

See RAILWAYS 3.

9-(D.) 60 & 61 V. c. 28 (North-West
Territories) ...................... 520

See HIGHWAY 2.

10-(D.) 61 V., c. 49, s. 1 (Mining). 534
See CONSTITUTIONAL LAW 1.

11-(D.) 4 & 5 Edw. 'II., c. 42, s. 17
("Saskatchewan Act")............... 589

See EDUCATION.

12-(D.) 1 & 2 Geo. V., c. 22, s. 6
(Railways)......................... 265

See ARBITRATIONS 1.

STATUTES-Continued.
13 -R.S.O., 1897, c. 224, s. 184 ("Assess-
ments")......................... 215

See ASSESSMENT AND TAXES 2.

14-R.S.O., 1914, c. 192, s. 396
(Taxes)........................... 168

See ASSESSMENT AND TAXES 1.

15--R.S.O., 1914, c. 266, s. 39
(Taxes) .................. ......... 168

See ASSESSMENT AND TAXES 1.

16- (Ont.) 55 V., c. 42, s. 166 (Muni-
cipal Act) ........................ 168

See ASSESSMENT AND TAXES 1.

17- (Ont.) 55 V., c. 60, s. 4 (Public
schools)............................ 168

See ASSESSMENT AND TAXES 1.

18- (Ont.) 58 V., c. 68 (Hamilton Rail-
way Station)........................ 128

See RAILWAYS 3.

19-(Ont.) 3 Edw. VII., c. 86, s. 8
(Taxation).......................... 215

See ASSESSMENT AND TAXES 2.

20- (Ont.) 6 Edw. VII., c. 99, s. 8
(Taxation).............. ......... 215

See ASSESSMENT AND TAXES 2.

21- R.S.Q., 1909, arts. 7323, 7335
(Workmen's Compensation).......... 423

See NEGLIGENCE 5.

22- (Que.) 9 Edw. VII., c. 66 (W1ork-
men's compensation) ................ 423

See NEGLIGENCE 5.

23-(Que.) 3 Geo. V., c. 67 (Ville de
Grand'M are)........................ 122

See CONTRACT 3.

24- R.S.N.S., 1900, c. 99, ss. 178, 179
(R ailways) .......................... 6

See RAILWAYS 1.

25- R.S.M., c. 148, ss. 100, 130 (Regis-
tration ) ................. ........... 1

See REGISTRY LAWS 1.

26-R. S. B. C., c. 154 (Mechanics'
liens)........................... 382

See APPEAL 1.
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27-N.-W. Ter. Ord. 20 of 1901 (Com-
panies).............................. 32

See COMPANY 1.

28-R.S. Sask., 1909, c. 101, s. 93, 93a
(,School taxes)........................ 589

See EDUCATION.

SURETYSHIP-Principal and surety-
Insolvency of debtor-Action by liquidator
against principal creditor-Compromise-
Agreement not to rank-Payment by sure-
ties-Right of sureties to rank.] By a
contract of suretyship C. and others
guaranteed payment to a bank of ad-
vances to a company by discount of
negotiable securities and otherwise, the
contract providing that it was to be a
continuing guarantee to cover any
number of transactions, the bank being
authorized to deal or compound with any
parties to said negotiable securities and
the doctrines of law and equity in favour
of a surety not to apply to its dealings.
The company became insolvent and its
liquidator brought action against the
bank to set aside some of its securities,
which action was compromised, the bank
receiving a certain amount, reserving its
rights against the sureties and agreeing
not to rank on the insolvent estate. The
sureties were obliged to pay the bank
and sought to rank for the amount.-
Held, affirming the judgment of the
Appellate Division (28 Ont. L.R. 481),
that they were not debarred by the com-
promise of said action from so ranking.
BROWN V. CoUGHLIN, IN RE STRATFORD
FUEL, ICE, ETC., Co................ 100

2-Cancellation of' contract-Expelling
contractor-Condition precedent-Posses-
sion of plant-Waiver-Seizure in execu-
tion - Interpleader - Insolvency-Aban-
donment of works.................... 75

See CONTRACT 2.

SURVEYS-Highways-Old trails of Rup-
ert's Land-Width of highway-Construc-
tion of statute-"North-West Territories
Act," s. 108-Transfer of highway-Plans
-Registration.................... 520

See HIrGHWAYs 2.

TAXATION

See ASSESSMENT AND TAXES.

TAX SALES - Assessment and taxes -
Sale of land for arrears-Purchase by
municipality-Failure to give notice-
Curative Act-Evidence-Discovery-Death
of deponent-Use of deposition at trial.]
By sec. 184 (3) of the "Ontario Assess-
ment Act" (R.S.O. [1897] ch. 224), where
the sale of land for unpaid taxes is ad-
journed for want of a bid for the full
amount of the* arrears the municipality
may purchase the land at such adjourned
sale if its council, before the day thereof,
has given notice of its intention to do so.
-Held, affirming the judgment of the
Appellate Division (29 Ont. L.R. 73),
that failure to give such notice is cured
by the provisions of 3 Edw. VII., ch. 86,
sec. 8, and its amendment, 6 Edw. VII.,
ch. 99, sec. 8. City of Toronto v. Russell
([19081 A.C. 493) followed.-On the ex-
piration of the time for redemption after
sale all rights of the former owner are
barred.-The depositions of a party to
an action taken on discovery cannot,
when the deponent has died in the inter-
val, be used against the opposite party
unless the latter has first used it for his
own purposes. CARTWRIGHT V. CITY OF
TORONTo........................... 215

TITLE TO LAND-Crown lands-Colon-
ization-Location ticket-Transfer by loca-
tee-Sale-Issue of letters patent-Regis-
try laws-Notice-Arts. 1487, 1488, 20S2,
2084, 2085, 2098 C.C.] Per Idington,
Anglin and Brodeur JJ.-Prior to 1st
July, 1909, the holder of a location ticket
for colonization land in the Province of
Quebec had an interest in the land cap-
able of being sold. In case of sale the
purchaser's title became absolute on
issue of the letters patent. Such title
was good, even if unregistered, against
a purchaser from the original locatee
after the issue of letters patent who had
notice of the prior sale.-Per Duff J.-
Without the approval of the Crown Lands
Department, a locatee of Crown lands
was incapable of transferring anyjus in re
therein while the location was vested in
him. Nevertheless he could make a con-
tract for the sale of his rights in the
located land, while he remained locatee
thereof, which, under the provisions of
art. 1488 of the Civil Code, would have
the effect of transferring the land upon
the issue of letters patent thereof to him
by the Crown. On the proper construc-
tion of art. 2098 of the Civil Code, where
the title of thy transferror does not come
within the classes of rights exempted
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TITLE TO LAND-Continued.
from the formality of registration by
art. 2084 C.C. and has not been registered
a transfer of that title does not take
effect until the prior-title deed has been
registered.-Judgment of the Court of
King's Bench (Q.R. 23 K.B. 80) reversed,
Davies J. dissenting.-Per Davies J.
dissenting.-A transfer by the locatee
of his rights is void if made to a person
or a company who could not become a
bond fide 'settler, and, therefore, could
not, himself or itself, obtain a location
ticket for colonization land. HOWARD 1.
STEWART........................ 311

2-Trespass - Cutting timber - Crown
grant - Conflicting claims - Priority of
title- Eidence...................... 264

See TRESPASS.

TORRENS SYSTEM

See REGISTRY LAws.

TRESPASS - Crown grant - Conflicting
claims-Priority of title-Evidence.] The
judgment appealed from (46 N.S. Rep.
231) reversed the judgment at the trial
and ordered judgment to be entered for
plaintiff (respondent), who brought ac-
tion for trespass on wilderness land by
cutting wood thereon. Defendant
claimed that the wood was cut on his
own land. Each party claimed title
through allotment on the foundation of
the township and by subsequent Crown
grants.-The trial judge held that the
plaintiff's case depended on the proper-
ties overlapping and he could only suc-
ceed by establishing priority of title.
He held as to this that the original party
from whom the defendant claimed had
an allotment possession before plaintiff's
title originated and the allotment was
confirmed by a township grant in 1784
and by a Crown grant in 1800, the latter
reciting his possession for more than
twenty years previous. The Supreme
Court of Nova Scotia reversed this judg-
ment, holding that, on the evidence,
plaintiff's title was prior and defendant's
grant in 1800 derogated from it.-The
Supreme Court of Canada allowed the
appeal and restored the judgment at the
trial dismissing the action. HIRTLE v.
BOEH-ER......... .................. 264

TRAMWAYS

See RAILWAYS.

USER-Sale of land-Stipulation as to
user-Covenant or condition-"Detached
dwelling-house"-Apartment house... 204

See DEED.

VALUATION - Expropriation - Agree-
ment to fix compensation-Arbitration or
caluation-Powers of referees-Majority
decision.] Where the land was expropri-
ated for railway purposes the railway
company and the owner agreed to have
the compensation determined by refer-
ence to three named persons called
''valuers" in the submission; their de-
cision was to be binding and conclusive
on both parties and not subject to appeal;
they could view the property and call
such witnesses and take such evidence,
on oath or otherwise, as they, or a
majority of them, might think proper;
and either party could have a repre-
sentative present at the view or taking
of evidence, but his failure to attend for
any reason would not affect the validity
of the decision.-Held, Fitzpatrick C.J.
and Duff J. dissenting, that this agree-
ment did not provide for a judicial arbi-
tration, but for a valuation merely, by
the parties to whom the matter was re-
ferred, of the land expropriated.-The
agreement provided that a valuator
should be appointed by each party and a
County Court judge should be the third;
if one of those appointed would or could
not act the party who appointed him
could name a substitute; if it was the
third the parties could agree on a sub-
stitute, in which case the decision of any
two would be binding and conclusive
without appeal; if they could not so
agree a High Court judge could appoint.
There was no necessity for substitution.
-Held, that the decision of any two of
the valuators was valid and binding on
the parties. CAMPBELLFORD, LAKE ON-
TARIO AND WESTERN RAILWAY CO. v.
MASSIE.......................... 409

WAIVER-Cancellation of contract-Ex-
pelling contractor-Condition precedent-
Possession of plant-Seizure in execution-
Interpleader - Insolvency - Abandonment
of works-Suretyship ................ 75

See CONTRACT 2.

2-Specific performance-Lease of land-.
Option for purchase-Acceptance of new
lease-Waiver of option............. 115

See LEASE 1.

49
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WATERWORKS-MAunicipal corporation
-Contract with company-Franchise for
water supply-Protection against fire-
Negligence-Liability of company to rate-
payer-Dilit-Damages.............. 356

See AcrioN 4.

WILL-Construction of will-Legacy to
church committee-Contribution to "build-
ing fund"-Ulterior disposition-Applica-
tion to purpose intended-Lapse of devise-
Art. 964 C.C.] At a time when the con-
gregation of St. Matthew's Presbyterian
Church, in Montreal, was heavily encum-
bered with debt incurred in building the
church, a committee was formed to
collect contributions to be applied in
liquidating the debt by means of a
"building fund," and the testatrix made
her will by which she bequeathed cer-
tain real property to that committee.
Several years later the committee were
relieved of their duty and the building
fund ceased to exist, and during the year
previous to the death of the testatrix the
original debt in respect of which the
building fund had been established was
fully paid. There remained, however, at
the time of her death, balances of debt
still due for expenses incurred for other
building purposes. In an action to have
the bequest declared to have elapsed on
account of failure in its ulterior disposi-
tion,-Held, affirming the judgment ap-
pealed from (Q.R. 46 S.C. 97), Duff and
Anglin JJ. dissenting, that, in the cir-
cumstances of the case, the bequest must
be construed as a bounty to the trustees
of the church for the purposes of building
expenses, including debts incurred for
such purposes subsequent to the con-
struction of the church; that the motive
of the testatrix was not to make a con-
tribution to any particular fund, but to
benefit the congregation in respect to its
building liabilities generally, and that
the legacy did not lapse in consequence
of the "building fund" having ceased to
exist and the extinction of the debt in
regard to which contributions to that
fund were to be applied.-Per Duff and

WILL-Continued.
Anglin JJ. dissenting.-It was of the
essence of the gift that it should be cap-
able, at the time of the death of the
testatrix, of being applied in furtherance
of the specific purpose for which the
"building fund" had been instituted and,
that having become impossible, it lapsed
under the provisions of art. 964 of the
Civil Code. PRINGLE v. ANDERSON.. 451
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