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ERRATA ET ADDENDA.

Errors and omissions in cases cited have been corrected in the

TABLE OF CASES CITED.

Page 284, line 23, for "4 & 5 Geo. V.," read "3 & 4 Geo. V."

552, line 4, for "third," read "second."

622, line 11, insert "cent" after "cinq."
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OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL SINCE THE
ISSUE OF YOLUME 50 OF THE REPORTS
OF THE SUPREME COURT OF CANADA.

Canadlani Pacific Railway Co. v. McDonald (49
Can. S.C..R 163). Appeal to Privy Council dismissed
with costs, 22nd July, 1915.

Hughes v. Northern Electric and Manufacturing
Co. (50 Can. S.C.R. 626). -Leave to appeal to Privy
Council refused, 26th July, 1915.

Robertson v. City of Miontreal and Canadian Auto-
bus Co. (not yet reported). Leave to appeal to Privy
Council refused, 18th December, 1915.

Smith v. Rural In~icipality of Vermilion Hills
(49 Can. S.C.R. 563). Leave to appeal to Privy
Council granted, 16th July, 1914.
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THE CALGARY AND EDMONTON
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Railways - Expropriation - Materials for construction - Notice to
treat-Rtatutc-"Railway Act," R.R.C., 1906. c. 37, ss. 180. 191,
192, 193, 194, 196-Compensation-Date for ascertainment of

value-Order for possession-Deposit of plans-Approval of

Board of Railway Conwnissioners.

With regard to obtaining materials for the construction of railways,
the effect of sub-section 2 of section 180 of the "Railway Act,"

R.S.C. 1906, ch. 37, merely requires the general provisions of

the Act relating to the using and taking of lands to be observed

in so far as they are appropriate to the expropriation of the

lands and settling the compensation to be paid therefor; sec-

tion 192 of the Act has no application to such a case.

*PRESET:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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1914 Notices were given, in compliance with sections 180, 193 and 194 of
SAS C the "Railway Act," and, before any change had taken place inSASHATcHE-
WAN respect to the value of the lands to be taken, the railway com-

LAND pany obtained an order of a judge permitting it to do so and
AND took possession of the lands in question.

HOMESTEAD Feld, that the title of the company to the lands, when consummated,
C. must be considered as relating back to the date when pos-

CALGARY session was taken and that the compensation payable therefor
AND should be ascertained with reference to that time.

EDMONTON
RWAY. CO. Judgment appealed from (6 Alta. L.R. 471) affirmed.

APPEAL from the judgment of the Supreme .Court
of Alberta(1), dismissing an appeal from an award
of arbitrators appointed under the "Railway Act,"
R.S.C. 1906, ch. 37, to ascertain the amount of the
compensation payable by the railway company upon
the expropriation. of lands for railway purposes.

In June, 1908, the Saskatchewan Land and Home-
stead Company and certain other persons were inter-
ested in lands in the Province of Alberta which were
required by the railway company for the purposes of
obtaining stone, gravel, earth, sand, water and other
material to be used in the construction and operation
of the railway. Notices were served upon the parties
interested in the lands by the railway company, under
the provisions of sections 180, 193, and 194 of the
"Railway Act." Shortly afterwards, the company ob-
tained an order from a judge for immediate posses-
sion of the lands, under section 217 of the Act (upon
depositing $1,150), and, thereupon, it entered into
possession of the property. The parties were unable
to agree as to the amount of compensation to be paid
for the taking and using of the lands, but arbitrators
were not appointed until the year 1912 and the arbi-
tration did not take place until the month of Septem-
ber of that year. Attached to the notice to treat was a

(1) 6 Alta. L.R. 471.

2
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certificate by a land surveyor, as required by section 1914

194 of the Act, fixing the value of the property and SASKATCHE-
WAN

the compensation to be offered at $733.05, and, in LAND
AND

making their award, the majority of the arbitrators Ho NESTEAD

adopted that amount as the proper compensation pay- Co*

able by the railway company. On an appeal from the CALGARY
AND

award to the Supreme Court of Alberta, the decision EDMONTON

of the arbitrators was affirmed by the judgment now RWAY. Co.

appealed from.

Whiting K.C. and A. B. Cunningham for the ap-
pellants.

The court and the arbitrators erred in fixing the
amount of the compensation at $733.05; in finding
that the date with reference to which compensation or
damages should be ascertained was the date of the
order for immediate possession, viz., 24th July, 1908,
and in making no allowance for the value of the land
for gravel purposes.

We rely upon the following authorities

Tezina v. The Queen(1) ; Trent-Stoughton v. Bar-
badoes Water Siupply Co. (2) ; Ripley v. Great North-
ernRailway Co. (3) ; In re Gough and Aspatria,. Silloth
and District Joint Water Board(4) ; Bailey v. Isle of
Thanet Light Railways Co. (5) ; In re Tynetcorth and
the Duke of Northumberland(6) ; Cedars Rapids Man-
ufacturing and Power Co. v. Lacoste(7).

The actual value in 1912 is the proper measure of
the prospective value in 1908. Bwllfa and Merthyr

(1) 2 Ex. C.R. 11; 17 (4) [1904] 1 K.B. 417.
Can. S.C.R. 1. (5) [1900] 1 Q.B. 722.

(2) [1893] A.C. 502. (6) 89 L.T. 557.
(3) 10 Ch. App. 435. (7) [1914] A.C. 569.

1%

3



SUPREME CO.URT OF CANADA. [VOL. LI.

1914, Dare Steam Collieries v. Pontypridd Waterworks Co.
SASKATCHE- (1). Tbe burden is not imposed upon a person whose

WAN
LAND land is taken from him against his will of proving by
A ND

HOMESTEAD costly experiments the mineral contents of his land as
Co. a condition precedent to obtaining compensation.

CALGARY Brown v, Commissioner for Railways(2). The land
AND

EDMONTON owner is entitled to more than an ordinary vendor, be-
RWAY. Co. cause he is a vendor who is compelled to sell. The

Queen v. Essex(3), at page 451.

0. M. Biggar K.G. for the respondents. The re-
spondents, by their conduct, are estopped from mak-
ing any claim for extraordinary damages; they con-
sented to possession being taken, on the deposit of
$1,150 by the railway company, which then proceeded
to make use of the material and it was not until
several years afterwards that the owners first sug-
gested any extraordinary value; this claim was not
based upon the value at the time of the consent, but
upon a value alleged to have been acquired by the pro-
perty long after the removal of the material.

Section 192, with regard to the date by reference to
which the value of lands is to be ascertained in the case
or arbitrations, can by no possibility have any appli-
cation to arbitrations with regard to lands taken
under section 180. Section 192 depends for its opera-
tion upon there being a necessity to deposit a plan
with the registrar of deeds, and there is no provision
authorizing the registrar to receive any plan not cer-
tified by the Board of Railway Commissioners. As
section 180 expressly relieves the railway company
from the necessity of obtaining any approval of a plan

(1) [1903] A.C. 426. (2) 15 AIpp. Cas. 240.
(3) 17 Q.B.D. 447.

4
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required under that section, there is no way in which 14

any plan can be deposited with the registrar of deeds SASKATCHE-
WAN

so as to make section 192 apply. LA-D
AND

The rule adopted under the English "Lands HOMESTEAD

Clauses Consolidation Act," 1845, must be resorted to, .
viz., that the value is to be ascertained as of the date CALGARY

AND
upon which the notice to treat is given. Hudson on EDMONTON

Compensation, vol. 1, p. 161; Penny v. Penny(l); RWAY. CO.

Tyson v. Mayor of London(2). Possession having
been taken with the consent of the owners, the railway
company must be deemed to have become equitably en-
titled to the lands when they entered into possession,
subject to the ascertainment of the proper value as of
that date. Carnochan v. Norwich and Spalding Rail-
way Co. (3) ; Mercer v. Liverpool, St.. Helen's and
South Lancashire Railway Co. (4).

The order- for possession having been made, and
the company having gone into possession pursuant to
it, there was no right of withdrawal. See "Railway
Act," section 207; Canadian Pacific Railway v. Little
Seminary of Ste. Thirdse(5) ; Re Haskill and Grand
Trunk Railway Co. (6) ; Atwood v. Kettle River Val-
ley Railway Co.(7).

THE CHIEF JUSTICE.-With some hesitation I agree

that this appeal should be dismissed with costs.

InINGTON J.-The respondent acting under section
180 of the "Railway Act," sought to expropriate a

(1) L.R. 5 Eq. 227. (5) 16 Can. S.C.R. 606.
(2) L.R. 7 C.P. 18. (6) 3 Can. RI. Cas. 389:
(3) 26 Beav. 169. 7 Ont. L.R. 429.
(4) (1903) 1 K.B. 652; (7) 14 West. L.R. 429.

[1904] A.C. 461.



SUPREME COURT OF CANADA. [VOL. L.

1915 piece of gravel-bearing land which belonged to the
SASEATClIE- appellants and, accordingly, by notice of the 30th of

WAN
LAND June, 1908, served pursuant to said section on appel-
A ND

HO MSTEAD lant and others concerned therein informed them of
Co. such intention and tendered the sum of $733.05 as

CALGARY compensation for said land and for any damages to be
AND

EDMONTON suffered by the exercise of the powers conferred by
RWAY. CO. said section and notified them that if the said offer was
Idington J. not accepted within ten days after service of said

notice the appellant would apply to a judge for the
appointment of an arbitrator or arbitrators as pro-
vided by section 196 of the said Act. Attached to said
notice was a plan and certificate of a Dominion land-
surveyor such as required in such cases by section 194
of said Act.

The then Chief Justice of Alberta on the 24th July,
1908, made, under section 217, an order-upon consent
of all parties interested that upon payment into court
of $1,150 the respondent might enter into immediate
possession of said lands.

The respondents, accordingly, shortly thereafter
entered into possession and from time to time removed
a very large quantity of gravel. No steps towards
arbitration seem to have been taken until the year
1911, when a board of arbitrators was named, but for
some reason failed to act and a new one was consti-
tuted in the year 1912, which proceeded with the refer-
ence and heard a great deal of evidence directed by
both sides almost entirely to the then marketable
value of the gravel according to the quality thereof
about which there was much conflict of opinion.

The majority of the arbitrators held that the value
of the property expropriated must be taken to be that

6
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which it was worth in 1908, when possession was 1915

taken, and awarded the amount tendered then. One SASKATCHE-
WAN

of the arbitrators dissented from this view, holding LAID
AND

that by section 192, as amended in 1909, its value at HOMESTEAD
the time of the hearing was what ought to govern. Co.

The appellant asked the court of appeal to set the CALOARY
AND

award aside, but that court dismissed that appeal and EDMONTON

hence this appeal. RWAY. CO.

The first and chief question thus raised is whether Idington J.

or not the said section 192, as so amended, is applic-
able.

Section 191, sub-section 1, is as follows:-
191. After the expiration of ten days from the deposit of the

plan, profile and book of reference in the office of the registrar of
deeds, and after notice thereof has been given in at least one news-
paper, if any published, in each of the districts and counties through
which the railway is intended to pass, application may be made to
the owners of lands, or to persons empowered to convey lands, or
interested in lands, which may be taken, or which suffer damage from
the taking of materials, or the exercise of any of the powers granted
for the railway; and, thereupon, such agreements and contracts as
seem expedient to both parties may be made with such persons,
touching the said lands or the compensation to be paid for the same,
or for the damages, or as to the mode in which such compensation
shall be ascertained.

The second sub-section provides in case of dis-
agreement that all questions shall be settled as there-
inafter in said Act is provided. Then follows under
the caption of "Compensation and Damages," section
192, as unamended, as follows:-

192. The deposit of a plan, profile and book of reference, and the
notice of such deposit, shall be deemed a general notice to all parties
of the lands which will be required for the railway and works.

2. The date of such deposit shall be the date with reference to
which such compensation or damages shall be ascertained.

It is to be observed in the first place that the de-
posit of plans in the registry office is constituted by
this section notice to all concerned and that service

7



8 SUPREME COURT OF CANADA. [VOL. LI.

1915 thereof on those concerned is not required until pro-
SASKATCHE- ceedings taken for arbitration.

WAN
LAND In the next place it may be observed that, for what
AND

HOAESTEAD is done under and by virtue of section 180, no plans
Co. are required to be deposited or approved of as are
V.T

CALGABY other plans by some appointed authority before
AND

EDMONTON deposit.
RwAy. Co. Now let us turn to section 180 and see what it pro-
Idington J. vides. It is as follows:-

Whenever-

(a) any stone, etc., or other material is required, etc.; or (b)
(as therein appears) ; and (c) (as therein appears) * * * the
company may, if it cannot agree with the owner of the lands for the
purchase thereof, cause a land surveyor, duly licensed to act in the
province, or an engineer, to make a plan and description of the pro-
perty or right-of-way, and shall serve upon each of the owners or
occupiers of the lands affected a copy of such plan and description, or
of so much thereof as relates to the lands owned or occupied by them
respectively, duly certified by such surveyor or engineer.

Contrast this with the mode of service by deposit
in the registry office and we see at a glance how radi-

cally different the two modes of procedure are as
framed by this section 180 and the section 192. I,
with respect, submit the latter is dragged in need-
lessly to aid section 180, which, in that which section
192 has regard to, needs no aid, but is a self-contained
section and power in that regard.

True, sub-section 2 of section 1SO provides as fol-

lows:-

- 2. All the provisions of this Act shall, in so far as applicable,
apply, and the powers thereby granted may be used and exercised to

obtain the materials or water so required, or the right-of-way to

the same, irrespective of the distance thereof: Provided that the
company shall not be required to submit any such plan for the
sanction of the Board.

And it is urged that it expressly relates to such
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powers being exercised to obtain material and it is 15

pointed out that section 191 in express terms refers to SASKATCHE-
WAN

lands which may be taken, LAND
ANDor which may suffer damage from the taking of materials. HOM ESTEAD

Surely there are conceivable manifold possibilities Co.
of situations or conditions being opened up or created CALGARY

by or for the planning of a railway, and its construc- MoNTox
tion, whereon this taking of materials might operate RWAY. CO.

without going outside the obvious purposes of this all Idington .1

compreliensive section relative thereto.
Even if it could not be made operative as clearly

as it can be shewn, in every word thereof, by a little
effort of the imagination, applied to railway building,
without making it apply to section 180, which even in
its express language it does not fit, that would not
render it necessary to pervert the obvious meaning of
section 180.

In short, what was to be done under section 180
never required the deposit of a plan or profile in the
registry office or elsewhere, but substituted therefor,
and the publication thereof in a newspaper as re-
quired by section 191, service on those concerned, and
to avoid any misapprehension as to the sanction of the
board being required that was expressly dispensed
with. Section 192 seems, therefore, as it originally
stood, entirely inapplicable to what was to be done by
virtue of section 180 providing a very common-place
power such as municipalities have to enable them to
execute or repair works they possess.

Such being my conclusion I need not follow up the
amendment of 1909 and its possible effect; yet I may
be permitted to point out that it was no doubt enacted
to put an end to the serious wrong done by railway
companies filing plans in the registry office and keep-

9
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191 5  ing them there for an unreasonable length of time, to
SASKATCHE- the detriment of the proprietors of lands affected

WAN
LAND thereby, without taking any steps to expropriate any
AND

HOMESTEAD part of such lands or indeed, as has been known, never
Co. proceeding with the construction of the railway.
V.

CALGARY Such proprietors of land had no remedy unless by
AND

EDMONTON making an aliplication to the Railway Board. They
RWAY. CO.
Idir o. had no powers of initiative to force an arbitration

unless and until something more was done. The com-
pany alone was given the right to serve a notice to
treat and often left that off till executing the work.

And reading the ameiidment it seems to me thai
the language hardly fits a case such as this in the
way appellant suggests. On the other hand it does
suggest, that it might well be argued, that it could not
apply where the work was done and presumably an
agreement had been reached or arbitration had taken
place within a more reasonable time than, as in this
case, three years before the amendment.

To give effect to the contention would be in this
case to make the amendment retrospective over a
period of three years. I need not come to any opinion
on this phase of the case and express none beyond this
that it is one of the curious phases of a rather peculiar
case.

Passing all that and agreeing in the contention
acted upon by the arbitrators, must we set aside the
award simply because there was no evidence presented
by the appellant applicable to its claim ?

It is rather a novel situation that is thus presented
and, so far as I can find, barren of express authority
to guide us.

The parties proceeded, by the respondents present-

10
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ing to the arbitrators the notice required by section 1915

193 of the "Railway Act," accompanied by the certifi- SASKATCHE-
WAN

cate of a sworn surveyor, required by the 194th section LAND
AND

thereof, stating as therein required his opinion that HOMESTEAD
the sum offered is a fair compensation for the land Co.

V.

and damages thereto; the appellant tendering a mass CALGARY
AND

of evidence which shewed how much, at the time of the EDMONTON
.RwAY. Co.'hearing, gravel existed on the premises in question,

and how much had been taken, and its value for a Idington J.

variety of purposes at that time; without directly
giving evidence of the market value of the land at any
time, and by the respondents meeting that case by
similar evidence.

Hardly any of this, it is admitted, touched in truth
the correct issue.

It is, therefore, claimed by appellant that there
was no evidence upon which the arbitrators could act
and that, hence, the award ought to be set aside. On
principle it does not seem to me to lie in the mouth of
appellant to set up such a contention. The only sem-
blance of authority I can find is such cases as Graven
v. Craven(1), and Grazebrook v. Davis(2).

The former was a motion to set aside an award for
the reason that the arbitrator had refused to hear evi-
dence. But it was shewn that none was in fact ten-
dered; after hearing the arbitrator had expressed an
adverse opinion as to the possibility of its being ap-
plicable.

The latter was an action on a bond of submission
where on demurrer it was held a plea which failed to
allege the tender of evidence could not be maintained.

These cases seem to proceed upon the theory that

(1) 7 Taunt. 644.

11

(2) 5 B. & C. 535.
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1915 it was the duty of the party complaining of the award
SASKATCHE- to have expressly tendered evidence that would be

WAN
LAND relevant.
AND

HOMESTEAD In this case in hand we must, I think, look at the
C. nature and scope of the reference which seems by the

CALGARY Act to be designed to try the issue of whether or not
AND

EDMONTON the offer made is fair, and to lay the foundation for
RWAY. Co.

-- such a trial by requiring the tender of such a.specific
Idington J. sum and prin2 facie proof, in the shape of a sur-

veyor's certificate, that it is so.

That presents an issue upon which the burden of

proof to -displace the certificate rests upon the party
who claims a greater sum.

In this case the appellant failed to do so by tender-
ing what, on the view I hold of the Act, was. admit-
tedly entirely irrelevant evidence.

This mode of presenting the issue is in marked
contrast with the proceedings under the "Lands

Clauses Consolidation Act" of 1845, under which the
offer cannot be brought before the court trying the

question of compensation.
I, therefore, think the award made was justifiable

and must be upheld. The appeal should be dismissed

with costs.
It certainly is to be regretted that so much expense

w as incurred for so little.' Let us hope when dismiss-
ing this appeal with costs, that in taxing costs of the
reference, if attempted, justice may be so far done that

respondents reap nothing from the useless expendi-

ture of putting forward irrelevant evidence.

DUFF J.-I concur in the conclusion at which the

appellate court of Alberta has arrived. Section 180

12.
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of the "Railway Act," under which the proceedings 1915

were taken, is in the following terms:- SASKATCHE-
WAN

180. Whenever- LAND

(a) any stone, gravel, earth, sand, water or other material is AND
HOMESTEAD

required for. the construction, maintenance or operation of the rail- Co.
way, or any part thereof; or, V.

(b) such materials or water, so required, are situate or have CALGARY

been brought to a place at a distance from the line of railway; and, EDMOTON
(c) the company desires to lay down the necessary tracks, spurs RWAY. Co.

or branch lines, water pipes or conduits, over or through any lands -

intervening between the railway and the land on which such mater- Duff .J.
ials or water are situate, or to which they have been brought;

The company may, if it cannot agree with the owner of the lands
for the purchase thereof, cause a land surveyor, duly licensed to act
in the province, or an engineer, to make a plan and description of the

property or right-of-way, and shall serve upon each of the owners or
occupiers of the lands affected a copy of such plan and description,
or of so much thereof as relates to the lands owned or occupied by
them respectively, duly certified by such.surveyor or engineer.

2. All the provisions of this Act shall, in so far as applicable,
apply, and the powers thereby granted may be used and exercised to
obtain the materials or water, so required, or the right-of-way to the
same, irrespective of the distance thereof; provided that the company
shall not be required to submit any such plan for the sanction of the
Board.

3. The company may, at its discretion, acquire the lands from
which such materials or water are taken, or upon which the right-of-
way thereto is located, for a term of years or permanently.

4. The notice of arbitration, if arbitration is resorted to, shall
state the extent of the privilege and title required.

5. The tracks, spurs or branch lines constructed or laid by the.
company under this section shall not be used for any purpose other
than in this section mentioned, except by leave of the Board, and
subject to such terms and conditions as the Board sees fit to impose.

This section obviously provides for two distinct
cases: First, the case in which the company desires to
take land adjoining the railway containing the mater-
ial required and no necessity exists for constructing a
spur or branch line through any property except that
owned by the company and that intended to be taken
Secondly, the case in which the plan of the railway
company involves the construction of a spur or branch
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1915 line through lands intervening between the railway
SASKATCHE- and that where the material is situated. The effect of

WAN
LAND sub-section 2, in my opinion, is that in the first case

A ND
HOMESTEAD the provisions of the Act are to be followed in so far

Co. only as they are appropriate to the taking of and com-
V.

CALGARY pensation for land iiot required in the construction
AND

EDMONTON or working of the railway itself: and in my judgment
RWAY. CO. section 192 has no application in such a case.

Duff J.
It is not necessary to determine for the purposes of

this case the exact stage of the proceedings with refer-
ence to which the amount of compensation or damages

payable by the railway company is to be determined.
On the 30th of June, 1908, notices were served on the
persons interested in the land in question together with
a plan and description of the properties in compliance
with section 180 and containing the description and
declaration mentioned in section 193, together with a
notice of an application for possession to be made
under section 196 in the event of the railway com-
pany's offer not being accepted. On the 24th of July,
1908, an order was made by the Chief Justice of Al-
berta giving the railway company leave to enter into

-possession of the lands and this order appears to have
been acted upon without delay. Whether, therefore,
the amount of compensation and damages falls to be
determined under the statute, first, by reference to
the date when the plan and description under section
180 was served upon the owners, or, secondly, when
notice to treat was given under section 193, or, thirdly,
when the right to take possession became consum-
mated by the order referred to it appears to be un-
necessary to decide. It is not suggested that any
change took place in the relevant circumstances. be-

14
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tween the 30th of June, 1908, when the notices were u9s
served and -the 24th of July, 1908, when the order for SASKATCHE

WAN

possession was obtained. LAND
AND

The company at that date came, in my opinion, HOMESTEAD

under an enforceable obligation to take the property Co.
V.

and to proceed with the ascertainment of the amount CALGARY
AND

of compensation. It seems reasonable, therefore, as EDMONTON

it is strictly in accordance with legal analogy to hold RwAy. Co.

that the company's title once consummated relates Duff J.

back at least to this date; and the appellant cannot
complain of having the compensation ascertained with
reference to it.

The relation of vendor and purchaser was, I think,
constituted completely when the right of possession
was obtained. Only the ascertainment of the price
remained.

ANGLIN J.-Not, I confess, without some lingering
misgivings I have reached the conclusion that this
appeal should be dismissed.

The mention in section 191 of the "Railway Act"
of lands "which suffer damage from the taking of
materials" no doubt affords some ground for the ap-
pellants' contention that the group of sections in which
section 191 is found, dealing with the preparation,
filing with the Board, approval and deposit for regis-
tration of plan, profile and book of reference, applies
to expropriations under section 180 - the only sec-
tion of the Act which deals with the acquisition of
lands required for the purpose of taking materials
from them. But I am, nevertheless, of the opinion
that the group of sections to which I have referred
does not apply to cases under section 180. That sec-
tion itself provides for the making of a plan and de-

15
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1915 scription by a surveyor, and requires the company to
SASKATCHE- serve a copy thereof on the owners whose lands are to

WAN

LAND be taken. Submission of this plan to the Board of

HoMESTEAD Railway Commissioners is expressly dispensed with.
Co. Registration of it is not provided for. Having regard

CALGARY to these special provisions and to the nature of the
AND

EDMONTON subject-matter, I am satisfied that the application of
RWAY. CO. the sections dealing with the plan, profile and book of
Anglin J. reference to expropriation, under section 180 is infer-

entially excluded by sub-section 2 of that section,
which declares that

all the provisions of this Act shall, so far as applicable, apply.

If the statute required that a plan, profile and book of
reference should be prepared, etc., in cases under sec-
tion 180, as in the case of lands to be acquired for the
ordinary right-of-way, there would be no reason for
the requirement of a special plan and description or
for 'the service of copies of them on the owners to be
affected, as section 180 prescribes.

It follows that the provisions of section 192 and the
amendment thereto of 1909 (8 & 9 Edw. VII. ch. 37, sec.
3), relied upon by the appellants, do not govern this
case, no provision being made for the deposit in the
registry offices of copies of the plan and description
prescribed by section 180, similar to that made for
the deposit of copies of the plan, profile and book of
reference in the case of lands taken for the ordinary
right-of-way.

In the absence of any provision in the statute fix-
ing a different date, I agree that the valuation of land
taken under section 180 must be made either as of the
date when the copy of the plan, profile and book of
reference is served upon the owner (treating that as

16
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the equivalent of service of notice to treat under the 15

English statute) or as of the date when actual posses- SASKATCHE-
WAN

sion is taken, whether by consent or under the auth- LAND
AND

ority of a warrant or order of the court. In the pre- HOMESTEAD

sent case possession by consent having closely fol- Co.
V.

lowed upon the service of the copy of the plan and CALGARY
AND

description, it is immaterial which date is taken. Un- EDMONTON
less some explicit statutory provision should render RwAY. Co.

such a course inevitable, it would seem to be nnreason- Anglin J.

able to require a railway company to pay, for land
which had been taken possession of by consent and
materials of which a considerable part had been used
four years before, their value at the date of the arbitra-
tion hearing, which had been then greatly enhanced by
adventitious circumstances. The fact that, since the

amendment of section 196 of the "Railway Act" in
1907 (6 & 7 Edw. VII. ch. 37), owners have the same
opportunity as the company to apply for the appoint-
nent of arbitrators, removes any hardship to which
the former state of the law may have subjected them.

I agree with Harvey C.J. that there was some evi-
dence before the arbitrators which entitled them to fix
the value of the land taken in 1908 at the figure which
they have allowed, although it would have been much
more satisfactory, to me at all events, had the atten-

tion of all parties been more clearly directed during

the proceedings before the arbitrators, to the fact that
the value was to be fixed as of that date.

The appeal fails and should be dismissed with
costs.

BRODEUR J.-The gravel land that a railway com-

pany desires to expropriate may be taken without any

2

17
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1915 plans being submitted to the Board of Railway Com-
SASKATCHE- missioners. The procedure is different in the other

WAN
LAND cases of expropriation. The railway company is then
AND

HOMESTEAD bound by the law to have its plans approved by the
Co. Board. In the former case the company proceeds

CALGARY under section 180 of the "Railway Act," that says:-
AND

EDMONTON Whenever-
RWAY. CO.

(a) any stone, gravel, earth, sand, water or other material is
Brodeur J. required for the construction, maintenance or operation of the rail-

way, or any part thereof; or,

* * * * *

(c) the company desires to lay down the necessary tracks, spurs
or branch lines, water pipes or conduits, over or through any lands

intervening between the railway and the land on which such mater-

ials or water are situate, or to which they may have been brought;
The company may, if it cannot agree with the owner of the lands

for the purchase thereof, cause, a land surveyor, duly licensed to act

in the province, or an engineer, to make a plan and description of the
property or right-of-way, and shall serve upon each of the owners or

occupiers of the lands affected a copy of such plan and description,
or of so much thereof as relates to the lands owned or occupied by
them respectively, duly certified by such surveyor or engineer.

2. All the provisions of this Act shall, in so far as applicable,
apply, and the powers thereby granted may be used and exercised to

obtain the materials or water, so required, or the right-of-way to the
same, irrespective of the distance thereof; provided that the company

shall not be required to submit any such plan for the sanction of the
Board.

In the present case a certified copy of a plan of

the lands required was served with the notice to treat
and, later on, the railway company was, with the
consent of the owners, put in possession (section 218)
under a warrant given by a judge.

The appellants contend that the expropriation of a

gravel pit would require virtually the same procedure
as regards the location of the line and the proceedings
in expropriation, that section 192 should govern in

this case and that the date with reference to which
compensation is to be ascertained should be the time
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at which the hearing of the witnesses should take 1915

place. SASKATCHE-
WAN

I cannot concur in such a view. LAND
AND

It seems to me reasonable that the damages or HOMESTEAD
Co.

compensation should be determined according to the .
value that the land taken had when the company took CALGARY

AND

possession of it. EDMONTON
RWAY. Co.

In the ordinary cases of expropriation the "Rail- -

way Act" states (section 215) that the value shall be Brodeur J.

ascertained as of the date of the deposit of the plan.
Now, with regard to gravel pits, no such deposit is
provided for. But the plan duly certified by a sur-
veyor will be served upon the owner.

Then the value could be ascertained from the date
on which such a notice would be given, or it could be
ascertained from the date at which the expropriated
party has given consent for possession.

There is no difference as to the value of the gravel
pit at those two dates.

But it would be certainly unfair and illegal to have
this value determined by the date at which the case
was heard a long time after.

For those reasons the judgment of the Supreme
Court en bane, confirming the award of the majority
of the arbitrators, should be confirmed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Emery, Newell, Ford,
Boulton & Mount.

Solicitor for the respondents: George A. Walker.

2%
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1M14 JOHN R. BOOTH (SUPPLIANT) ........ APPELLANT;

*Dec. 1, 2. AND

191 HIS MAJESTY THE KING (RES-
*Feb. 2.[ RESPONDENT.

F SPONDENT)........................ )

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

License to cut timber-Indian lands-R.S.C. [1886] c. 43, ss. 54 and
55-License for twelve m onths-Regulations-Renewal of license.

Section 54 of R.S.C. [1886] ch. 43 (now R.S.C. [1906] ch. 81) en-
acted that licences might be issued to cut timber on Indian lands
and sec. 55 that "no licence shall be so granted for a longer period
than twelve months from the date thereof." By a regulation
made by the Governor-General in Council and sanctioned by
Parliament it was provided that licence holders who had com-
plied with all existing regulations should be entitled to renewal
on application.

Held, affirming the judgment of the Exchequer Court (14 Ex. C.R.
115) that a licence holder who has complied with the regulations
has no absolute right to a renewal as a regulation making per-
petual renewal obligatory would be inconsistent with the statu-
tory limitation of twelve months and, therefore, non-operative.

APPEAL from a judgment of the Exchequer Court
of Canada(1), dismissing the suppliant's petition of
right with costs.

The suppliant has for many years past carried on
and continues to carry on the business of a lumberman
in the City of Ottawa in the County of Carleton and
on the 5th day of October, A.D. 1891, a licence to cut
timber on Indian lands was issued to him by the
Superintendent General of Indian Affairs. The said
licence purports to have been issued by authority of

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.

(1) 14 Ex. C.R. 115.
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the 43rd chapter of the Revised Statutes of Canada 1

and amendments thereto and bears the date aforesaid, BooT

and gives full power and licence to cut pine timber THE KING.

and saw logs from trees of not less than nine inches
diameter at the stump upon Indian Reserve No. 10 on
the northerly side of Lake Nipissing containing 108
square miles, exempting, however, from the operation
of the licence an Indian village and certain Indian
improvements in said licence mentioned. The said
Act under the authority of which the licence was is-
sued, authorized the said Superintendent General to
grant licences to cut trees on reserves and ungranted
Indian lands at such rates and subject to such condi-
tions, regulations and restrictions as from time to
time might be established by the Governor-in-Council.

On the recommendation of the Superintendent
General, to whom was given by the said Act the con-
trol and management of the said Indian lands, an
order in council was passed on the 15th day of Sep-
tember, 1888, making regulations for the sale of tim-
ber on Indian lands in the Provinces of Ontario and
Quebec. The said regulations were in force at and
prior to the date when said licence was issued, and the
suppliant acquired the said licence under the auth-
ority of said Act and subject to and upon the terms
contained in said regulations.

Section 11 of said regulations provides that "all
timber licences are to expire on the 30th of April next
after the date thereof, and all renewals are to be ap-
plied for before the 1st of July following the expira-
tion of the last preceding licence; in default whereof
the berth or berths may be treated as de facto for-
feited." Section 5 provides "that licence holders, who

21
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1914 shall have complied with all existing regulations, shall
BoOTH be entitled to have their licences renewed on applica-

V.
THE Krm. tion to the Superintendent General of Indian Affairs."

The said licence has since that date thereof been
renewed from year to year, the last renewal expiring
on the 30th day of April, 1909. The suppliant has
made due application for a renewal of said licence for
the year ending on the 30th day of April, 1910, and
has duly complied with the said regulations, which
has been refused by the Superintendent General and
the said limits and the timber aforesaid, have been
advertised for sale by his authority.

Shepley K.C. and Lafleur K.O. for the appellant
cited Bulmer v. The Queen (1) ; Lakefield Lumber and
ilffg. Co. v. Shairp(2) ; M1cPherson v. Temiskaming
Lumber Co. (3).

Chrysler K.C. for the respondent referred to
Smylie v. The Queen(4).

DAVIES J.-I concur with Mr. Justice Anglin.

IDINGTON J.-The appellant obtained in 1891 from
the Superintendent of Indian Affairs a licence to cut
timber on certain Indian lands.

This licence was granted under the "Indian Act,"
chapter 43 of the Revised Statutes of Canada, 1886,
section 54 of which is as follows:-

54. The Superintendent General or any officer or agent authorized
by him to that effect. may grant licences to cut trees on reserves and

ungranted Indian lands, at such rates, and subject to such condi-

tions, regulations and restrictions, as are, from time to time, estab-

(1) 23 Can. S.C.R. 488. (3) [1913] A.C. 145.

(2) 19 Can. S.C.R. 657. (4) 31 O.R. 202: 27 Ont. R.
Aip. R. 172. at p. 176.

22
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lished by the Governor-in-Council, and such conditions, regulations 1915

and restrictions shall be adapted to the locality in which such re-

serves or lands are situated. V.
THE KING.

Section 55 provides, amongst other things, as fol-
Idington J.

lows:-

No licence shall be so granted for a longer period than twelve

months from the date thereof.

Section 56 provides that:-

56. Every licence shall describe the lands upon which the trees
may be cut, and the kind of trees which may be cut, and shall confer,

for the time being, on the licensee the right to take and keep exclu-
sive possession of the land so described, subject to such regulations
as are made: * * *

and proceeds to declare that every licence shall vest in
the holder thereof the property in all trees of the kind
specified

cut within the limits of the licence during the term thereof

and to give a right of action against any trespassers
and to recover damages, if any, and

all proceedings pending at the expiration of any licence may be con-
tinued to final termination, as if the licence had not expired.

The licence in question was in conformity with
these provisions and upon a number of conditions ex-
pressed therein and further upon condition that the
said licensee or his representatives must comply with
all regulations that are or may be established by order
in council, etc., on pain of forfeiture of the licence.

There is not a word express or implied therein look-

ing to a renewal thereof, much less expressive of any
obligation to renew.

In fact from year to year there was indorsed on

this licence for many years a renewal of said licence
and each renewal as such accepted by appellant.

23
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1915 It is certainly difficult to understand how under
BOOTi such a statute.and such an instrument there can be

V.
THE KING. claimed a right of another renewal; yet that is what is
Idington j. insisted upon herein, though the term "renewal" used

throughout by the department and the regulations to
be referred to hereafter, is in argument disclaimed.

It is conceded that the respondent at the expiration
of'any single year could insist upon raising the amount
of stumpage dues to become payable in future.

One might suppose that this alone should end all
argument.

Yet it does not, for the appellant relies upon the
fact that amongst the regulations -made, which the
Governor in Council is alleged to have been acting
under the powers in the said statutes to make, are the
following -

Sec. 5. Licence holders who shall have complied with all existing
regulations, shall be entitled to have their licences renewed on appli-
cation to the Superintendent General of Indian Affairs.

Sec. 11. All timber licences are to expire on the 30th of April
next after the date thereof, and all renewals are to be applied for
before the 1st of July following the expiration of the last preceding
licence; in default whereof the berth or berths may be treated as de
facto forfeited.

It seems almost too clear for argument that in face
of the absolute restriction in the statute limiting the
duration of a licence to twelve months, that the Gover-
nor in Council could malie any regulation which would
in fact nullify the statute.

And if the said regulation, section 5, means what
appellant urges, then it exceeds the power given in
the statute.

This is not a regulation which by publication as
in some cases is provided by statute shall after the
lapse of a certain period of time within the next en-

24
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suing session of Parliament become law unless re- 15
voked by Parliament. BOOTH

Its publication is simply for the enlightenment of THE KING.

those concerned, including members of Parliament. Idington J.

If ultra vires it goes for nothing. Its frame may be
misleading, but in no sense can it create any legal
right. If it did mislead in fact, and thereby do the
appellant any damage that might form ground for an
appeal to the proper consideration of Parliament, but
no such case is made here, nor if attempted could the
court, without Parliamentary sanction, entertain such
a claim.

It cannot rest on contract, for it is not within the
terms of the contract.

It cannot rest upon statute, for the regulation is
not a statute in itself or to be deemed as having statu-
tory force and so far as exceeding the statutory power
is non-operative.

The only regulations pointed to in the contract are
of an entirely different character and for an entirely
different purpose. Indeed the word "regulation" as
used in the statute is of an entirely different meaning
and for an entirely different purpose from what is
sought herein to be imparted to it.

In short it seems to me that to give any legal effect
to this section 5 of the regulations in the way the ap-
pellant claims would be to give him a licence in per-
petuity which certainly would be quite inadmissible,
even for Parliament to attempt if regard is had to the

trust reposed in it by the transactions leading to Cana-
dian control over the subject-matter of these Indians
and their lands so called.

Counsel tried to disclaim this by suggesting a

25
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u915 general regulation could be passed annulling the see-
BOOTH tion. The annulling regulation then could be passed

V.
THE KING. the day before the expiration of any renewal of the
Idington J. license.

It is idle to say that it could not be made so as to
apply to the territory over which the licence prevails,
for the very terms of the section 54 looking to such
regulations expressly preserves the right to deal with
that which shall be adapted to the locality.

That is almost exactly what did happen. . An
order in council was passed dealing with the tract of
Indian lands over which the licence in whole or chief
part prevailed.

Instead of taking the form of a regulation it took
the form of an order in council.

If the argument is good it would seem that all that
is to be complained of is matter of form, having no
substance.

It is not necessary that 1 should try and give the
section 5 relied upon either the meaning and purpose
counsel for the Crown suggested, or any meaning.

But I do not think it would be very difficult to
make a reasonable surmise of its purpose which would
shew it never necessarily conveyed to the minds of
those concerned the idea of its containing either a
contractual or statutory obligation upon which they
had a right to seek a remedy at law.

I think the appeal should be dismissed with costs.

DUFF J.-The licence in question in this case was
issued on the 5th day of October, 1891, under the auth-
ority of sections 54, 55, 56 and 57 of R.S.C., 1886, ch.
43. The legislation is still in force, being now con-

26
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tained in chapter 81, R.S.C., 1906, sees. 73-76. These u9s
sections are as follows BooTH

V.

54. The Superintendent General or any officer or agent authoriztd THE KING.
by him to that effect, may grant licences to cut trees on reserves and
ungranted Indian lands, at such rates, and subject to such conditions, Duff 3.
regulations and restrictions, as are, from time to time, established
by the Governor in Council, and such conditions, regulations and re-
strictions shall be adapted to the locality in which such reserves or
lands are situated.

55. No licence shall be so granted for a longer period than twelve
months from the date thereof: and if, in consequence of any incor-
rectness of survey or other error, or cause whatsoever, a licence is
found to comprise land included in a licence of a prior date, not
being reserve, or ungranted Indian lands, the licence granted shall be
void in so far as it comprises such land, and the holder or proprietor
of the licence so rendered void shall have no claim upon the Crown
for indemnity or compensation by reason of such avoidance.

56. Every licence shall describe the lands upon which the trees
may be cut, and the kind of trees which may be cut, and shall con-
fer, for the time being, on the licensee the right to take and keep
exclusive possession of the land so described subject to such regula-
tions as are made; and every licence shall vest in the holder thereof
all rights of property whatsoever in all trees of the kind specified,
cut within the limits of the licence, during the term thereof, whether
such trees are cut by the authority of the holder of such licence or
by any other person, with or without his consent; and every licence
shall entitle the holder thereof to seize in revendication or otherwise,
such trees and the logs, timber or other product thereof, if the same
are found in the possession of any unauthorized person, and also to
institute any action or suit against any wrongful possessor or tres-
passer, and to prosecute all trespassers and other offenders to punish-
ment, and to recover damages, if any, and all proceedings pending at
the expiration of any licence may be continued to final termination,
as if the licence had not expired.

57. Every person who obtains a licence shall, at the expiration
thereof, make to the officer or agent granting the same, or to the
Superintendent General, a return of the number and kinds of trees
cut, and of the quantity and description of saw-logs, or of the num-
ber and description of sticks or square or other timber, manufac-
tured and carried away under such licence: and such statement shall
be sworn to by the holder of the licence, or his agent. or by his fore-
man; and every person who refuses or neglects to furnish such
statement, or who evades or attempts to evade any regulation made
by the Governor in Council, shall be held to have cut without author-
ity. and the timber or other product made shall be dealt with ac-
cordingly.
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1915 The appellant alleges that by virtue of certain re-
Boom gulations dated the 15th September, 1888, and pro-

THE KiNG. fessedly made in pursuance of section 54, chapter 43,
DuffJ. R.S.-C., 1886, now section 73, chapter 81, R.S.C, 1906,

and reproduced above, which regulations are still in
force he became entitled and is still entitled to have
his licence annually renewed at the expiration of the
term thereof on the condition that during each term
lie should have complied with all the existing regula-
tions affecting his licence. This -contention is based
upon sections 5, 11, and 12 of the regulation. Sec-
tions 5' and 11 are as follows:-

5. Licence holders who shall have complied with all existing re-
gulations, shall be entitled to have their licenses renewed on appli-
cation to the Superintendent General of Indian Affairs.

11. All timber licences are to expire on the 30th day of April
next after the date thereof, and all renewals are to be applied for
before the 1st day of July, following the expiration of the last pre-
ceding licence; in default whereof the berth or berths may be treated
as forfeited.

The original licence granted to the appellant in
October, 1891, expired on the 30th of April, 1892. But
the Superintendent of Indian Affairs for the time
being granted renewals down to the year 1909, the
last expiring on the 30th of April, 1909, the grant
of the renewal in each case being recorded in a
simple memorandum declaring that the licence was re-
newed. At the expiration of the last mentioned licence
the Government refused to grant any further re-
newals. Interpreting the regulations in accordance
with the natural meaning of the words there could
hardly be a serious answer to the appellant's conten-
tion in the absence of any dispute touching their legal
validity when construed in that sense. The only ques-
tion in debate, as I understand the controversy be-
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tween the parties, is whether the regulations so read 5
were beyond the competence of the Governor in Coun- BO

cil exercising the powers conferred by section 54, or, THE KING.

to put the question in another way, whether assuming Duff J.

the regulations to have been validly made, we are not
constrained by the provisions of the statute from
which they derive their force to construe them in a
way which necessarily defeats the appellant's claim.
This question must be considered under two heads.
First, what is the true construction of the Act of 1886,
reading it as it stands, without reference to the course
of legislation or judicial or administrative inter-
pretation before and since the statute was passed;
secondly, if, as I am constrained to hold that the
view of the regulations upon which the appellant's
claim necessarily rests is incompatible with the sta-
tute when effect is given to its language construed
apart from the course of legislation and interpreta-
tion just referred to, does this course of legislation
and interpretation justify another construction and
one which will support the appellant's claim ? As
to the first point. The enactment of section
55, "No licence shall be so granted for a longer

period than twelve months from the date thereof"
appears to me to import a prohibition which disables
the Governor in Council when exercising authority
conferred by section 54 from validly passing any re-
gulations having for their effect, (1) the constituting
of a contract for renewal such as that alleged between
the Crown and the licensee as one of the incidents of a
licence granted under section 54, or (2) the vesting in
a licensee as such of a right whether contractual or
not to have a fresh licence issued to him on the expira-
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1915 tion of the term of the licence upon the sole condition
BoowH that the stipulations of the original licence have been

V.
THE KING. fulfilled. It may be assumed that if the word "licence"

Duff J. in the enactment of section 55 quoted ought to be
read as merely descriptive of the instrument there
would be no necessary incompatibility between that
section and such a regulation. But if it were the in-
strument as such that was contemplated by that section
one would naturally expect to find some other form of
expression than the words "shall be so gra.nted" which
words seem more appropriate as making provision
for the duration of the right than as merely dic-
tating the form of the instrument; and, I think,
reading these sections as a whole, that it is the dura-
tion of the right which is being provided for. If that
is the true construction it would follow that the Gover-
nor in Council is powerless to attach to the grant of a
licence any incident by regulation or otherwise having
the effect of entitling the grantee as such to exercise
the rights of a licensee for a longer term than a single
year.

As to the second point. Regulations in the form in
question were, as pointed out by Mr. Justice Osler
and Mr. Justice Maclennan in the passages quoted
from their judgments in Smylie v. The Queen(1), pro-
mulgated under the Ontario Act of 1868, and these re-
gulations had been in force for more than twenty years
when the regulations now in question were framed in
professed exercise of authority conferred in terms
identical in effect with those of the Act of 1868.

The statute of 1886 was re-enacted in 1906 and
if one had to consider the statute and the regulations
alone one would, I think, be driven to the conclusion

(1) 27 Ont. App. R. 172.
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that there had been an administrative interpretation 1915

of the statute in accordance with the view contended BooTH
V.

for by the appellant, and it would have been necessary THE KINo.

then to consider whether there had not been a legis- Duff J.
lative adoption of that interpretation. I am disposed
to think, however, in view of the course of judicial
opinion, that this administrative interpretation is not
entitled to very much weight. Questions as to the
proper effect of these or identical enactments and re-
gulations have many times come before the courts dur-
ing the last forty years and have been the subject of
many expressions of judicial opinion, and these ex-
pressions have been overwhelmingly against the ap-
pellant's view; it is unnecessary to specify the deci-
sions, which are referred to in the judgments in Smylie
v. The Queea(1).. In these circumstances, we are, I
think, compelled to give effect to the statute in accord-
ance with what appears to us to be the proper reading
of the language of the sections themselves.

ANGLIN J.-Tie facts of this case are sufficiently

set forth in the judgment of the learned judge of the

Exchequer Court. By his petition the suppliant prays
that he may be declared entitled to the renewal of a

timber licence held by him over Indian lands, which

the Crown refuses to grant, and he asks consequential

relief. .
The material parts of the relevant sections of the

Revised Statutes of Canada of 1886, ch. 43, are as fol-

lows:-

54. The Superintendent General or any officer or agent authorized

by him to that effect may grant licences to cut trees on reserves and

ungranted Indian lands * * * subject to such * * * regula-

(1) 27 Ont. App. R. 172.
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1915 tions * * * as are from time to time established by the Governor-
B-,-in-Council. * * *

V. 55. No licence shall be so granted for a longer period than twelve
THE KING. months from the date thereof. * * *

Anglin J. Sections 73 and 74 of chapter 81, R.S.C, 1906, are
in terms similar to sections 54 and 55 of the Act of
1886.

The original provisions, which these sections re-
produce, were consolidated as sections 1 and 2 of the
"Public Lands Timber Licences Act," chapter 23 in
the C.S.C., 1859, which were made applicable to In-
dian lands by 31 Vict. ch. 42, sec. 35.

Pursuant to the provisions of section 54 of the
Revised Statutes of 1886 the following regulations
inter alia were duly enacted and promulgated on
Sept. 5th, 1888.:-

5. Licence holders who shall have complied with all existing re-
gulations, shall be entitled to have their licences renewed on applica-
tion to the Superintendent of Indian Affairs.

11. All timber licences are to expire on the 30th day of April next
after the date thereof and all renewals are to be applied for before
the first day of July following the expiration of the last preceding
licence, in default whereof the berth or berths may be treated as
forfeited.

A number of other provisions in the regulations
contain references to the renewal of licences.

The suppliant, appealing from an adverse judg-
ment of the Exchequer Court, contends that the sta-
tute, properly construed, does not prohibit the issue of
a renewable licence; that the regulations expressly
authorize the issue of such licences and that, having
been laid before Parliament, they must be taken to
have received its sanction; and that, having paid a
large sum of money for his licence on the faith of
obtaining a right to a renewal under the statute and
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regulations, he is either contractually or equitably 19.5

entitled to such renewal as of right. BoMH
V,.

On the construction of the statute the appellant's THE KING.

contention is, in my opinion, hopeless. The language Anglin J.
of section 55 is too plain to admit of any doubt. To
interpret it as authorizing the issue of a licence renew-
able as of right after the lapse of the year for which
it was granted, and so on from year to year, would de-
feat its obvious intent. There is no real distinction
between a perpetual licence and a licence perpetually
renewable. Both are equally obnoxious to a provision
which forbids the granting of a licence for a longer
period than twelve months.

Nor is the appellant's position improved by invok-
ing regulation No. 5. The early history of that regu-
lation is given by Maclennan J.A., in Smylie v. The
Queen(1), at pp. 183-4, as follows:-

Regulation 5 provides that licence holders who have complied with
all existing regulations shall be entitled to have their licences re-
newed on application, and regulation 11, that all licences shall ex-
pire on the 30th of April next after the date thereof, and that re-
newals are to be applied for and issued before the 1st of July fol-
lowing the expiration, on default whereof the right to renewal shall
cease, and the berth shall be treated as forfeited. The original regu-
lations of the 5th of September, 1849, Canada Gazette, vol. 8, p.
6999, are expressed differently. Regulation 8 declares that licensees
who have complied, etc., will be considered as having a claim to the
renewal of their licences in preference to all others on application,
etc., failing which the limits are to be considered vacant, etc. A
change was made on the 23rd of June, 1866, since which the regula-
tion relating to renewal has continued to be in the form approved
of on the 16th of April, 1869.

The learned judge continues in language which I
respectfully adopt:-

The question is whether these two regulations were intended or
can be held to weaken or qualify the clear terms of the statute, and

(1) 27 Ont. App. R. 172.

3
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1915 to confer a right not expressed in the licence itself, and I think it

BOT impossible so to hold. In the first place it was not so intended. The

V4 second clause of the order in council expressly refers to the require-
THE KING. meats of the statute, as matters which were to govern licences and

renewals thereof, as well as the regulations, conditions and restric-
A i tions, which were then being ordained. Again by regulation 24, the

exact form of the licence is prescribed, and in the form the term is
expressed to be from its date to the 30th of April and no longer; and
there is not a word in it about renewal. I think, therefore, the in-
tention of the regulations is to comply with, and not to qualify, the
statute. But if the regulation is not in accordance with the statute,
if it assumes to confer a right of renewal, it must give way to the
statute, and can confer no right beyond what the statute authorized
the Land Commissioner to grant, and that is a licence for a term not
exceeding twelve months. The regulations which the Lieutenant-
Governor in Council was authorized to establish were in respect of
licences which were not to exceed twelve months in duration. So far
as they go beyond that they cannot bind the Crown.

That the holder of a licence, 'subject to a regulation
identical with that now relied upon, was not entitled
to a renewal as of right 'had been held in a series of
Ontario cases. Contois v. Bonfield, in 1875-6(1) ; Mc-
Arthur v. Northern and Pacific Junction Railway Co.,
in 1890(2) ; Shairp v. Lakefield Lum.ber Company, in
1890-1(3) ; and Muskoka Mill and Lumber Co. v. Mc-
Dermott, in 1894(4)..

As put by Moss J.A. in Smylie v. The Queen, in
1900(5), at pp. 190-191:-

It is enough to say that an agreement for a renewal is something
which the law has not empowered the Commissioner of Crown Lands
or the Department of Crown Lands to enter into. It is not within
the statute, which authorizes no more than the giving of a right to

cut timber, and even that for a period not longer than twelve months.
The regulations must be construed as not intending to enlarge

the rights of persons dealing in respect of timber beyond such as the
statute authorizes, and no greater effect has been attributed to them

(1) 25 U.C.C.P. 39; 27 (3) 17 Ont. A.R. 322: 19
U.C.C.P. 84. Can. S.C.R. 657.

(2) 17 Ont. App. R. 86. (4) 21 Ont. App. R. 129.
(5) 27 Ont. App. R. 172.
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by the courts of the province whenever it has become necessary to 1915
consider them.

BOOTH
The term "renewal" seems to be applied to licences issued after V.

the first. But in reality this is not an accurate description. They THE KING.
are not in the nature of a restoration or revival of a right. Each

Anglin J.is a new grant. It bears no necessary relation to the preceding i
licence It may or not be couched in the same language and
subject to the same conditions, regulations and restrictions, as the
former. It is not the continuance of an old or existing right, but the
creation of a new original right.

It is probably now quite too late to contend that
regulation No. 5 should be given a construction which,
assuming its validity, would confer on timber lic-
ensees, complying with the regulations, an absolute
right to renewal; but, if the 5th regulation should be
so construed, it is still more hopeless to contend for
its validity in the face of the explicit language of sec-
tion 55 of the statute.

It was conceded at bar that regulation No. 5 might
be revoked or altered at any time by the Governor-in-
Council and that the suppliant's rights as licensee
would be subject to such revocation or alteration. But
it is maintained that, in the absence of such revoca-
tion or alteration, the regulation is binding upon the
Crown. In so far as it is authorized and subject to
proper construction, this is no doubt the case. But
the fact that it may be so revoked or altered does
not warrant a construction of an existing regulation
in conflict with the prohibition of the statute. Nor
does it render it valid while it stands unrepealed or
unchanged, if only such a construction can be put
upon it.

Although the statute requiring regulations passed
under the "Indian Act" to be laid before Parliament
appears to have been enacted only in the year 1894

3%
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19s (57 & 58 Vict. (D.), ch. 32, see. 12), if it may be as-
BOOTH sumed in favour of the appellant that the regulation

V.
THE KING. in question was duly laid before both Houses of Par-

Anglin J. liament that would not materially affect his case.
Parliament may be taken to have known the construc-
tion which 'the courts had put upon this regulation
and to have allowed it to remain unchallenged in the
expectation that that construction would be adhered
to. Moreover, although the fact that a regulation
which has been laid before Parliament remains in
force unchanged is, no doubt, a circumstance entitled
to weight as raising a probability of its being valid
and in conformity with the intention of Parliament, it
does not suffice to render the regulation effectual and
unimpeachable, if, on the only construction of which
it is susceptible, it contravenes an express statutory
provision. On the other hand, it affords a very strong
ground for giving to the regulation a construction not
obnoxious to the statute.

Nor has the suppliant any such right as he asserts
to the favourable consideration of a Court of Equity.

His original licence in 1891 was expressly limited
to the term "from 5th October, 1891, to 30th April,
1892, and no longer." It contained no provision for
renewal. Each of the so-called renewals in like man-
ner extends only to the ensuing 30th April and con-
tains no allusion to further renewal. There is no evi-
dence of any contract for renewal, and, if there were,
no such contract which its officers might purport to
make could bind the Crown in the face of the statutory
prohibition. But whether the suppliant bases his
claim upon contract or upon the effect of the regula-
tion, he must be assumed to have known the law ap-
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plicable to the licence which lie sought and obtained, 1915

and to have taken it subject to that law. Bom

There is no evidence before us as to the value of THE KING.

the timber limits in question when the appellant be- Augun J.
came licensee or of their subsequent appreciation.
But it is common knowledge, which we cannot disre-
gard, that this appreciation has been very great of
recent years. Whether the sum paid by the suppliant
for his licence, by way of bonus, premium or other-
wise, should be deemed large or small would neces-
sarily depend upon these considerations. Whatever
sum he paid to obtain the licence was, no doubt, paid
in the expectation that it would probably be renewed
from year to year, as is ordinarily the case with Crown
timber licences, but always subject to the right of the
Crown, in its discretion, to refuse such renewal. Of
an adverse exercise of that discretion at any time he
took the risk and he cannot be heard to complain.
Under such circumstances there can be no ground for
curial intervention in his behalf.

A construction of the regulations which would
give to licensees who have complied with them an
absolute right to renewals not only directly conflicts
with the prohibition of the 55th section of the statute,
but would also do grave injustice to the bands of In-
dians for whom the Crown holds the Indian lands in
trust.

The appeal, in my opinion, fails and must be dis-
missed with costs.

BRODEUR J.-The appellant claims that he was en-
titled to have a renewal of his licence to cut timber on
Indian lands.
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1915 The licence itself, which embodies the rights and
BOOTH obligations of -the department, on one side, and of the

V.
THE KING. licensee on the other, does not contain any such right

B rodeur J. on the part of the licensee. -
He relies on certain regulations passed by the

Governor in Council.
It would not be necessary for me to examine if

those regulations could bear such a construction, be-
cause, then, they would be in violation of the statute,
which declares that no licences should be granted for
a longer period than twelve months, and the Governor
in Council could not make any regulations that would
be in contravention with a statutory enactment so
explicit.

It could be stated also that the Indians are the
wards of the state and no policy should be adopted
that would deprive the Indians of the fruits that their
reserves could procure for them. It may be that at
one time their lands could be more advantageously
exploited as timber lands but at some other time
they should be converted into farm lands in the inter-
est of the Indians. Then it would be a pity that
through some previous concessions to timber licence
holders that beneficial change could not take place.

For those reasons the appeal should be dismissed
with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Christie, Greene & Hill.
Solicitors for the respondent: Chrysler, Bethune &

Larmonth.
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THE SHIPS "A. L. SMITH" AND 1914

"CHINOOK" (DEFENDANTS). APPELLANTS; *D ec21.

AND 1915

THE ONTARIO GRAVEL FREIGHT- *Feb. 2.

ING COMPANY (PLAINTIFFS) ....... RESPONDENTS.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,
TORONTO ADMIRALTY DIVISION.

Maritime law-Tug and tow-Contract of navigatione-Colltsion of
tug - Liability of tow - Foreign ship - Proceedings in foreign
court-Jurisdiction in Canada.

The American tug "A. L. Smith" was ascending the River St. Clair
having in tow the barge "Chinook," the two being engaged in the
business of their common owner. The "Chinook" having no pro-
pelling power nor steering apparatus the navigation was con-
trolled by the officers and crew of the tug, the tow being attached
by a line fifteen feet long. They kept on the American side and
the "Smith" sheered and collided with a barge being towed
down, causing it to sink.

Held, affirming the judgment of the Exchequer Court (15 Ex C.R.
111), Davies and Anglin JJ. dissenting, that the tug and tow
must be regarded as one ship and each was liable for the conse-
quences of the collision. The "American" and the "Syria" (L.R.
6 P.C. 127) discussed and distinguished.

Per Davies and Anglin JJ. dissenting, that as the "Chinook" took
no part in the navigation, and there being no master and servant
relationship between her and the "Smith," she should not be
held liable.

Shortly after the collision the owner brought action in a United
States court to limit the liability of the "Smith" and the extent
of her liability was fixed at $1,500. Later the two ships were
seized in Canadian waters, taken into a Canadian port and re-
leased on receipt of a bond by a guarantee company conditioned
to pay any amount awarded against either or both. The action
in rem was then proceeded with, resulting in both ships being
condemned.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.
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1914 Held, that the proceedings in the United States did not oust the
Canadian court of jurisdiction.

THE
"A. L. Held, per Idington J.-The defendants are not entitled to limitation
SMITH" of the damages under United States or Canadian statutes, the

AND same not having been pleaded nor any evidence of it produced.
"CHINOOK" Per Davies and Anglin JJ.-As the collision occurred in the domestic

ONTARIo waters of the foreign ship held at fault the extent of her lia-
GRAVEL bility must be determined by the lex loci commissi delicti, and

FREIGHTING the damages should be limited to the value of the "Smith" im-
Co. mediately after the collision.

Held per Duff J. following the "Diclator" ([1892] P. 304) and the
"Gemma" ([1899] P. 285), that as the owners appeared and con-
tested the liability of the ships they became parties to the action
and subject to have personal judgment pronounced against them
for the amount of damages properly recoverable for the negli-
gence of their servants. The trial judge having held, on the sole
issue of fact raised at the trial, that the "Smith," as between her
and the "Moyles," was solely to blame, the appellant owners
were primd facie liable for the full amount of damages suffered.
Assuming, however, that if the "Chinook" was free from blame,
they were entitled to the benefit of the United States laws limit-
ing their liability to the value of the offending res, then, as this
issue was not raised or tried in the Exchequer Court, they could
only succeed if the facts in evidence conclusively demonstrated
the innocence of the "Chinook" or, in other words, that the
"Smith" and "Chinook" were not identified for the purpose of
assigning liability, the question of identification being a ques-
tion of fact depending upon the particular circumstances.

APPEAL from the judgment of the Exchequer Court
of Canada, Toronto Admiralty District(1), in favour
of the plaintiffs.

The questions raised for decision on the appeal
were - Whether or not the Exchequer Court was com-
petent to try the case in view of proceedings previ-
ously taken in the United States where the defendant
ships were registered; if there was jurisdiction
whether or not the defendants were entitled to limi-
tation of liability under the Canadian or British
"Shipping Act"; and, the liability of the "A. L. Smith"
not being disputed whether or not the "Chinook" was

(1) 15 Ex. C.R. 111.
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also liable. The facts on which the decision of these 15

several questions depend are stated in the head-note. THE
"A. L.
SMITH"

AND

A. R. Bartlett for the appellants. "CHINOOK"

Rodd for the respondents. ONTARIO
GRAVEL

FREIGHTING

THE CHIEF JUSTICE.-Mr. Justice Anglin in his Co.

judgment deals so fully and learnedly with the facts The Ohipf
Justicp

and the law of this case that I shall be content to say -

briefly why, much to my regret, it is impossible for me
to agree in his conclusions.

All the cases will be found conveniently collected
in Ilalsbury, vol. 26, page 527, and following.

It seems now to be accepted as settled law that for
all purposes of their joint navigation a tug and tow
are one ship in contemplation of law (Vide The
"Niobe"(1)) and that in an ordinary contract of tow-
age a tug is under the control of the tow and must
usually obey the direction given her by those in charge
of the tow (The "Robert Dixon," 1879(2) ), but no
general rule can be laid down on the subject. Each
case must be decided upon its own facts (The "Quick-
step," 1890 (3), at page 200). It would appear, how-
ever, that where the governing power and the naviga-
tion are wholly in the vessel towing, the tow is not
responsible for the tug's negligence. Compare Steamer
"Devonshire" v. Barge Leslie(4) ; The TV. H. Xo. I
and the "Knight Errant"(5).

There can be no doubt that the circumstances of

this case are quite exceptional. This is not a case of

(1) [1891] A.C. 401. (3) 15 P.D. 196.
(2) 5 P.D. 54. (4) [1912] A.C. 634.

(5) [1911] A.C. 30.
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95 towage for hire nor is it a salvage case. Both the de-
THE fendant ships belong to the same owners and were at

"A. L.
SMITH" the time of the collision being jointly navigated for

AND
"CHINOOK" their benefit by the same crew. The servants of the

V. owners on board the tug bad possession and control ofONTARIO
GRAVEL the tow by their authority. It is true that the govern-

FREIGHTING
Co. ing power and the navigation were in the hands of the

The Chief tug, but the carrying capacity upon which the profit
Justice. of their joint exploitation depended was in the tow.

For the purpose of economy or expediency the tow
was fastened to the tug in such a way as to constitute
both a danger to other vessels navigating the same
waters. Upon what principle of law or reason can the
owner of the tow escape liability in the case of a colli-
sion attributable immediately to the tug and medi-
ately to the tow ? The tug came directly into con-
tact with the barge "Hustler" and caused the damage.
And we are all agreed that she is liable. But I think
it is very satisfactorily established on the evidence-
that the collision is attributable to the defective steer-
ing of the "Smith" due (a) to the condition in which

the barge was by reason of the absence of proper bal-
last; (b) the absence of a bridle and the short tow line

used to keep the boats together. There was a steer-
ing gear on board the tow, but it was not in use and

her movements were directed by the tug, hence the.

necessity for the short tow line, which latter embar-

rassed the movements of the tug and caused the sheer-

ing which in part at least contributed to the collision.

In those facts we have the defective steering of the

tug-due to the tow-and the collision in the relation

of cause and effect. Captain Allen, of the "Smith,"

explains that the steering apparatus of the "Chinook"'
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was not in use and that the short tow line was pre- 1915

ferable to a bridle for steering purposes. He also ad- "THE
"A. L.

mits that the tow would affect the steering of the tug, SMITH"
ANDnot to the extent proved by the witnesses on the other "CHINOOK"

side, but sufficiently to cause her to sheer four or five V.
ONTARIO

feet. On the other hand the libellant's witnesses say GRAVEL
FREIGHTING

(Heddrich) the sheer might be about twenty feet. Co.
Hunter says The chief

Justice.
that the tug was tripped with the scow, that the bow of the scow was
holding the stern of the tug,

and he also says at other places in his examination
and cross-examination that this was the result of
using the short line, and in that condition may be found
the explanation, in part at least, of the collision. I
cannot on the facts come to any other conclusion than
that the tug must be considered as being in the service
of the tow and identified with her for many purposes.
It is quite true that the trial judge finds the "Smith"
solely to blame, but that finding must be read in con-
nection with his previous statement, as to the way in
which the sheering of the "Smith" was affected by the
"Chinook."

I have not, of course, overlooked the observation
made in The "American" and The "Syria"(1), that the

question of liability is not affected because the tug
and tow are the property of the same owners. But that
case is on the facts so clearly distinguishable from this
that I do not think undue importance should be at-
tached to what their Lordships said in that connec-
tion. To create in a case of collision a maritime lien
enforceable by a proceeding in rem the damage must
be done mediately or immediately by the ship pro-
ceeded against; Currie v. JJ'Knight(2) ; otherwise the

(1) L.R. 6 P.C. 127.
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1915 fact of mere physical connection or of joint ownership
THE does not create or affect liability and that is all that is

"A. L.
SMITH" decided in The "American" and The "Syria"(1). In

AND
"CHINOOK" that case the master of the "American" appears to

V. have undertaken to tow the "Syria" uder circum-
ONTARIOhaeudraetotwte"yi"udricn-
GRAVEL stances quite exceptional which are fully explained in

FREIGHTING
Co. the report at page 133. Here we have two vessels

The Chief necessarily connected for the purpose -of the particular
Justice, business in which both were engaged for the benefit of

their common owner and both in the possession and
under the control of the same crew for all the purposes
of their navigation. As a result of the way in which
that navigation was carried on, a collision occurred to
which both vessels contributed. I fail to see how we
can -distinguish between the vessels.

A question arises out of the proceedings taken in
the courts of the United States 'to limit liability which,
in view of the conclusion to which I have come, I am
relieved from the necessity of deciding. I may, how-
ever, observe that the proceeding instituted in the
foreign court was not a bar to the jurisdiction of the
courts of this country, nor did it operate as a stay of
the proceedings unless based on an admission of lia-
bility. It is not necessary, of course, in this country,
that the owner should admit liability before beginning
the limitation proceedings, but liability must be ad-
mitted before -a decree can be obtained (26 Halsbury,
page 616, No. 971, and cases there cited). Those who
are interested in this branch of the case will find
Jenkins v. Great Central Railway Co.(2) instructive
(26 Halsbury, 614, note). See also Albany Law
Journal.

(1) L.R. 6 P.C. 127. (2) (1912) Shipping Gazette,
13 January, C.A.
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DAVIES J. (dissenting).-I agree with the opinion 1

stated by Anglin J. which I have had an opportunity THE
"A. L.

of carefully reading and with his proposed disposition SMITH"
AND

of this appeal. "CHINOOK"

I cannot, however, concur with him in his under- ONTARIO

standing of the decision of this court in the case of GRAVEL
FREIGHTING

The "Wandrian" v. Hatfield(1). That case was Co.
decided on its own special facts and the tow was held Davies J.

liable for the damage caused by the negligence of the
tug because the evidence shewed the control to have
been in the tow and failure on the part of its captain
to exercise such control.

The Chief Justice, whose judgment was concurred
in by Girouard and Duff JJ., said, at p. 440:-

There is no evidence to shew that the manceuvre which resulted
in the collision was adopted without the concurrence of the tow. The
contrary would appear to be the case.

I was one of the court at the time and rested
my opinion, in which Mr. Justice Maclennan con-
curred, upon the special circumstances of the case.
At p. 446, I said that the rule to be deduced from the
authorities was
that under an ordinary contract of towage, the tow has control over
the tug and the latter is bound to accept the directions and orders of
the former. There are exceptions to this rule, notably in the cases of

dumb barges and canal boats having little or no control over their
own movements and where by custom, contract or necessity the con-
trol of the tow is in the tug.

I then stated (p. 449) that the circumstances of the
case before us shewed the case not to be within the
exceptions to the ordinary rule, but, on the contrary,
shewed
the exercise of the control by the tow to have been both practical and

possible and to some extent, at least, to have been exercised,

and so held the tow liable.

(1) 38 Can. S.C.R. 431.
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1915 I am not able to see that this decision is at variance
THE with the recent decision of the House of Lords in the

"A. L.
s&MTH" case of S.S. "Devonshire" (Owners) v. Barge "Leslie"

*AND.
"CHINOOK" (Owners) (1).

o.ARIO As to the question whether the fact of the tow and
GRAVEL the tug being owned by the same person makes in

FREIGHTING
Co. actions in rem any difference in the liability of the

Davies j. tow in cases where the sole control or the "governing
power" was in the tug and her negligence alone caused
the damages complained of I feel myself bound by the
judgment of the Judicial Committee in the case of The
"American" and The "Syria" (2).

The two ships in that case belonged to the same
owner and the "American," which was towing the
"Syria" home, was held to -blame for the collision. The
"governing power" was wholly with the "American"
and their Lordships held that

the "Syria" could not be deemed in intendment of law one vessel
with the "American" or liable for her negligence. Nor do they think
that the fact of the "American" and "Syria" belonging to the same
owners affects the question whether or not the "Syria" was to blame.

IDINGTON J.-The appellant tug "Smith" and tow

"Chinook" both belonged to the same owners and by
the fault of the "Smith" damage was done to the re-
spondent. Both were arrested at Windsor and re-
leased upon a bond to answer for one or either to the
amount of $12,000, which if not paid by the owners
would be paid by the guarantor.

The defence set up in the pleadings does not seem
to have contemplated raising any other question than,
first, that of the fact as to which of the two parties
in litigation was to blame for the accident, and

(1) [1912] A.C. 634.
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secondly, that the court by reason of the proceedings 15

which had been taken in the American court (and are THE
"A. L.

still pending) was ousted of its jurisdiction. SMITH"
AND

The latter contention seems in law quite untenable. "CHINOOK"
V.

And the former and only other question raised seems ONTARIO

rightly disposed of by the judgment unless there6 is GRAvEL
FREIGHETING

room for discriminating between the tug and tow. Co.

But again, is that discrimination now open to the idington J.

appellant ? As already pointed out no such question
was raised at the trial. So little attention was paid
to it that the mate of the tug in giving evidence said
he did not know whether they had any steering ap-
paratus on the "Chinook" or not.

Another witness, the chief engineer, refers to his
having passed from the tug to the tow a few minutes
before the collision, to do some work in the engine
room of the "Chinook" where there evidently were a
number of others.

The effect of the manner in which the tug and tow
were connected and the possible bearing thereof on the
navigation of either was referred to by more than one
witness.

But as to the actual relations at the time in question

of the crew on the tow or part of the crew on either
vessel to the other or to the management (if there was
any) of the navigation of the tug and tow the evidence
presented gives us nothing tangible upon which to
form any judgment whereby to discriminate in law
between the vessels in relation to the liability for the
collision. We find the mte of the tug seems to have
been in charge till he called the captain from his bed
just five seconds before the collision.

The truth would seem to be that the parties con-
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1915 cerned for the defence, seemed to have made up their
THE minds that unless the excuses furnished by the mate"A. L.

smir" or blame sought to be imputed to the plaintiff relieved
AND

"CHINOOK" defendant from all liability, the inevitable conse-

on RIO quences of meeting the damages must be faced.
GRAVEL In such a case does the doctrine as expounded inFRE~iGHTiNG

Co. The "Devonian" (1), for example, that tug and tow
Idington J. must be considered as one ship, apply ?

The principle that the towhas charge of the govern-
ing power would (primr facie as it were) in the ab-
sence of countervailing facts or circumstances seem to
render that doctrine applicable and both liable as
found by the learned trial judge.

There are numerous cases where the facts and cir-
cumstances have enabled the courts to see their way
to set aside the operation of this principle or that doc-
trine and treat either vessel as solely to blame.

I can, however, find no case where the tug and tow
belonged to same parties and as here no facts or cir-
cumstances countervailing the operation of the said
principles where a collision took place with a third
vessel. The case of the "American" and The "'Syria"
(2) relied upon is clearly distinguishable.

The case of The "Americau" and The "Syria" (2)
was a case of salvage and rested upon the principle
that must govern such a case, and besides the question
of the salvage of the cargo so bore thereon as to pre-
vent the identification. In The "Quickstep"(3) the
tug and tow were each respectively owned by different
owners and otherwise distinguishable.

The mere act or neglect of duty which was prim-
arily the cause of the collision no doubt was as clearly

(1) [1901] P. 221. (2) L.R. 6 P.C. 127.
(3) 15 P.D. 196.
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traceable here to the man in charge of the tug as it 1915

was in the case of the tug towing the "Sinquisi," which T HE
"A. L.

was held merely because a tow liable for the mistake SMITH"
AND

made by the tug. "CHINOOK"

That case seems a stronger application of the doc- oIo
trine than this because the tow was in fact in that case GRAVEL

FREIGHTING
in charge of a pilot. Co.

Then in the case of The "Englishman" and The Idington J.
'rAustralia"(1), the sole fault of the tow was nega-
tive in its neglect to assert its authority and insist on
a reduction of the rate of speed in a fog which led to
the accident.

That and other cases shew how on the trial, when
tug or tow desire to sever the presumed joint respon-
sibility, it is done by issues in the way of pleading, or
otherwise raising the question, and evidence being
directed thereby to enable the court to distinguish on
the facts that which is thus presented from that which
in principle must, at least prima facie, be presumed to
render tug and tow identical.

* The '"Aiobe"(2) is another illustration of how this
is brought about and shews that the want of a look-
out on the tow was held a fault.

The case of the tow being an absolutely dead barge
without men or machinery on board, or possibility
thereof, any more than on a dead log, might be distin-
guishable from the general rule of presumed liability
of the tow.

Even that must depend upon evidence if not plead-
ing and evidence. Here we have mere accidental
glimpses of the condition of things which shew this

(1) [1894] P. 239. (2) 13 P.D. 55.

4
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1915 tow was very far from being that -sort of thing what-
THE ever she was.

"A. L.
SMITH" The albsence of the operative facts of hirer and

AND
"CHINOOK" hired upon which the principles I have adverted to

onIO were originally 'founded and acted upon may make the
GRAVEL doctrine look here like a fiction of law. Yet I think

FREIGHTING

Co. it has so much more of common sense to support it

Idington j. than many 'such useful fictions of law that I must
abide by it.

And as to the measure of damages being limited by
statute either of the United States or in force in this
country I do not see 'how that question can be raised
here without pleading or evidence to let it in and with-
out having been raised in the court below.

It certainly seems a remarkably bold attempt.
The evidence of the foreign law is all that was

presented to the court Which gives the slightest indi-
cation of such a question being raised, and that does
not, for it was very properly directed and confined to
what would enable the question of jurisdiction raised
in the pleadings to be tried out and disposed of.

And curiously enough in light of present argument
no evidence was directed as to- what the foreign law is
as to the relation between tug and tow in reference to
joint responsibility.

When it came to a question of what was to be the
measure of damages or limitation thereof there was
no evidence offered.

And as I conceive the situation that was quite
proper.

When it comes to be a question under the formal
judgment directing a reference of how much damages
are to be assessed the rule of law, whatever it is, will
possibly have to be observed.
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It may be confined to the value of the res or it may 1n1

be found that the form of bail bond, which is not to re- THE
"A. L.

turn the vessels, but to answer for damages which the SMITH"
AND

owners are responsible for and the appearance of the "CHINOOK"

owners thus ensured may have to be considered as en- ONIo

larging the scope of the inquiry by engrafting upon GRAVEL
FREIGHTING

the suit ivn rem the possible liability of the owners at Co.
common law. In the latter case the view taken in The Idington J.
"Dictator" (1), where all the authorities are reviewed,
may have to be considered.

As to all this I express no opinion beyond this that
neither the course of the proceedings below nor the
form of judgment of record permits of our interfering
therewith.

I have looked into a great many cases besides these
I refer to and others that the counsel cited, but I am
unable to find anything that would maintain a re-
versal of the judgment below, under the facts and said
course of proceedings and record.

I, therefore, think the appeal should be dismissed
with costs.

DUFF J.-I have come to the conclusion that this
appeal should be dismissed. In order to explain the
reasons which have led me to that conclusion it is

necessary to discuss the course of the proceedings in
the court below. The collision took place in American
territorial waters, that is to say, in the St. Clair River
within American territory. The "A. L. Smith" and
the "Chinook," the appellant ships, are both American
ships. The action out of which this appeal arises was
commenced on the 14th day of April, 1913, in the Ex-

(1) [18921 P. 304.

41/
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1n1 chequer Court of Canada (Toronto Admiralty Dis-
THE trict) by writ of summons, the Ontario Gravel Freight-"CA. L.

SrIT" iig Company, Limited, being plaintiffs, and the ships
AND

"CHINOOK" "A. L. Smith" and "Chinook" being defendants. On
V. the 12th of May the ships were arrested in Canadian

ONTARIO

GRAVEL waters, and on the 13th of May, 1913, by order of the
FREIGH1TING

Co. court the ships were released, on bail by the United

Duff J. States Fidelity and Guaranty Company, the company
in its bond submitting itself to the jurisdiction of the
court, and consenting

that if Jacques and Son, owners of the vessels "A. L. Smith" and
"Chinook," seized by the sheriff in the County of Essex, in this
action, and for whom bail is to be given, shall not pay what may be
adjudged against them or said vessels or either of said vessels in the
above named action with costs, execution may issfue against us, the
said United States Fidelity and 'Guaranty Company its goods and
chattels, for a sum not exceeding $12,000.

The owners of the appellant ships appeared and de-
fended the action denying liability and setting up the
following special defence (in paragraph 9):-

It is submitted that the defendant vessels being American vessels
and the accident having occurred wholly in American waters and
proper steps having been taken to appraise defendant vessels and
fix the amount of liability attaching to them in the District Court
of the United States for the Eastern District of Michigan, Southern

Division in Admiralty, this honourable court has no jurisdiction to
entertain or try this action.

At the trial the parties directed their evidence to
a single issue of fact, that namely, whether the colli-
sion was due to the fault of the officers of the "A. L.

Smith" wholly or in part, who admittedly were also
the officers in charge of the "Chinook" and admittedly
were the servants of their owners for whose negli-
gence, if any, the owners were responsible personally.
That issue of fact was decided by the learned trial
judge against the appellants, the collision having been
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found to have been wholly due to the fault of the 1ns

officers in question. It is important to note that the THE
"A. L.

defendants did not by their pleadings allege that they SMITH"
AND

were entitled by law to have their liability limited "CHINOOK"

under any English or Canadian statute. Nor was any ONTARIO

suggestion to such effect made at the trial. Neither GRAVEL
FREIGHTTXG

was it suggested at the trial (and there is no sugges- Co.
tion of this on the pleadings either), that they were Dif J.
entitled in this action to have their liability limited by
the putting into effect in these proceedings of certain
provisions on the subject of limitation of liability in
certain statutes of the United States of which evidence
was given, and to which it will be necessary hereafter

to refer. The defendants did, however, at the trial
rely upon the defence set up in paragraph 9 of the
statement of defence above quoted. At the opening of
the trial counsel for the appellants addressed the
court as follows:-

Mr. Ellis: You will notice we raise the question of jurisdiction.
The accident is alleged by us to have happened entirely in American
waters, and would undoubtedly be wholly in the jurisdiction of the

American courts. They have, as a matter of fact, taken it up over
there, and the liability has been limited. Two deaths occurred as

a result of this accident. Now, the amount may be limited, and it

has been fixed, I believe, at $1,500, and that is available for all

American creditors, and it seems to me it is in direct contravention

of the rights of the American courts for these parties to come in

here, and seize these boats and claim complete jurisdiction. It means

these plaintiffs are claiming that these boats are liable here for a

greater amount perhaps than has been fixed by the American courts.

Bonds were filed -in the American courts holding the boat liable for

$1,500 to answer for these deaths and all damages, which would of

course be an insufficient amount to meet the damages. Now, under

the comity of nations can these creditors step in and take away

the assets which are insufficient for the American creditors, and say

the boats may be sold and disposed of to answer this damage to

these Canadian boats, which when the accident happened we e

foreign boats?
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1915 Later counsel for the appellants put the point more
rnp specifically:-

"A. L.
SMITH"

AND Mr. Ellis: I submit that it does, for this reason, that if the law is
"CHINOOK" administered over there it will be administered according to the

r. limitation of the vessels in that action. The accident occurred in
ONTARIO American waters, and they were American boats, and if they have
GRAVEL

FREIGHTING jurisdiction to limit the amount and divide the funds that are avail-

Co. able either by the sale of the vessels or otherwise, then I submit that
- this court cannot deal with it, that it would interfere with the ad-

DufflJ. ministration over there. Now, in order to shew it does interefere
with the administration over there and that is a law that should not
be disregarded by this friendly nation-if, as I say, the law over there
would give these people only a limited sum then they cannot take the
very assets that are available to those people under the laws of that
friendly nation, take that vessel away and distribute the funds
amongst the foreign creditors. Now, that is a reason why the ques-

tion of jurisdiction should be decided, and why we should not attempt

to take out of the other jurisdiction such an action as this.

I reproduce these extracts from the record to make.

it clear beyond dispute that not only in the statement

of defence (see paragraph 9 quoted above), but orally

at the trial the appellants put forward the proceedings
in United States courts for the sole purpose of sup-

porting an exception to the jurisdiction. To establish

the plea to the jurisdiction evidence was given by a
gentleman who is a proctor in Admiralty in the United

States. In substance his testimony is to the effect that
the owners of vessels involved in a collision may limit

their liability or prospective lia'bility for the fault of

those in charge of the navigation by surrendering the

vessels in fault or by having the value of it ascertained

in accordance with the proper procedure and paying
the amount so ascertained into court or giving se-

curity for the payment of it as the court may order.

At the trial no evidence was offered of any such pro-

ceedings in the American courts. But some time after

the trial an exemplification was filed by leave of the
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learned trial judge which shews that certain proceed- u9s

ings had been taken. I will discuss those proceedings THE
"A. L.

in a moment. It will be sufficient now to say that in SMITH"
AND

my judgment an inspection of the record of them is "CHINOOK"

enough in itself to dispose of the plea to the jurisdic- ON RIO

tion in support of which it was put forward. GRAVEL
FREIGHITING

As to the proceedings at the trial it should further Co.
be noted that on behalf of the appellants it does not Duff J.

seem to have been disputed that assuming the plea to
jurisdiction to fail and the appellants' servants to be
held to have been wholly in fault, full reparation for
the damages suffered by reason of the collision was re-
coverable by the respondents. Having come to the
conclusion as I have just mentioned that the plea to
jurisdiction fails upon grounds which it would be
more convenient to specify later and that the learned
judge's conclusion that the collision is solely attribut-
able to the fault of the officers in charge of the naviga-
tion of the appellant ships is the right conclusion (the
learned judge stating in his judgment that the "A. L.
Smith" was solely in fault means that, as between that
ship and the tug "Moyles," the fault was solely that
of the "A. L. Smith"), it follows that the case must,
in my opinion, as regards all the issues and conten-
tions presented at the trial, be decided against the
appellants.

Mr. Bartlett, however, who appeared as counsel for

the appellants, took up entirely fresh ground. And it
is necessary to consider the questions which arise
when the case is looked at from the point of view of
his able and helpful argument. First, he argues the
action being an action in rem and the owners having
appeared solely for the purpose of contesting the lia-
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1915 bility of the vessels arrested the court could only pro-
TKE nounce judgment -against the blame-worthy ship, if one

"A. L.
smain" only was blame-worthy. Secondly, since as he contends,

AND
"CIHTOOK" it results from the facts appearing upon the record that

V. the "Chinook" cannot be held to be in fault, lie argues
GRAVEL that the proceeding being a proceeding in rem to en-

FREIGHTING
Co. force against the "A. L. Smith" a lien arising out of

Duff J. the negligence of her officers and the consequent harm
suffered by the respondents' vessel the proceedings in
the American courts are a complete answer to the
action on the ground that according to the law of the
United States those proceedings had the effect of en-
tirely discharging any such lien and substituting for
the "A. L. Smith" the fund (or security) deposited
by the owners.

As applicable to these contentions I observe first, that,
in my opinion, the effect of the judgment of the Court
of Appeal in The "Gemma"(1), and of Sir Francis
Jeune in The "Dictator"(2), is that the owners of the
appellant ships, by appearing and contesting -the lia-
bility of the vessels, became parties to the action and
subject to have personal judgment pronounced against
them in the action for the full amount of damages for
which according to the principles of law appropriate
for the decision of the case they are personally liable.
I have read the comments upon these decisions in the
introduction to Williams and Bruce, Admiralty Prac-
tice, but whatever view may be taken by a court com-
petent to reconsider the principles laid down by the
Admiralty Gourts of England as to Admiralty prac-
tice I think a proper deference to the opinions upon
the points in question expressed by the eminent judges

(2) [IS92] P. 304.
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who were responsible for the decisions mentioned re- 195

quires me to follow them. Prinm facie, therefore, the THE
"A. L.

appellants are responsible. SuruIl"
AND

2ndly. As to the American proceedings; the con- "CHINOOK"

tentions of the appellant rest upon the hypothesis that ONTARIO
GRAVEL

on the facts before us the "Chinook" is free from fault. FREIGHTING

I do not think this contention is open to the appellants Co.
for the purpose of sustaining the contentions put for- Duff J.

ward, or rather it is only open in the form of the pro-
position that the facts proved are so conclusive in
favour of the innocence of the "Chinook" that no
further available evidence could rebut that conclusion.
The "A. L. Smith" and the "Chinook" admittedly had
one set of officers, that is to say, the navigation of the
"Chinook" was entirely in charge of the officers of the
"A. L. Smith." In the pleadings they are referred to
as "the officers of the 'Chinook.' " (Paragraphs 1, 6,
and 7 of the statement of defence.) The question of
the identity of the "Smith" and the "Chinook" for
the purpose of assigning fault is primarily a question
of fact (see the authorities discussed below), and if
the defendants had intended to rely upon the conten-
tion now advanced that the "Smith" was alone to
blame, that contention ought to have been put forward
at the trial when all the facts bearing upon the ques-
tion of identity could have been threshed out. Not
having done so the burden, on appeal, is that just
indicated.

Inspection of the proceedings in the United States
courts shews that the petition for limitation of lia-
bility does not refer to the fact that the "Chinook"
was in tow of the "Smith" at the time of the collision;
and that none of the special facts bearing distinctively
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1915 upon the culpability of the "Chinook" was disclosed.
THE It is a petition to limit the liabilities of the owners of

"A. L.
SMITH" the "Smith" to the value of the "Smith" upon the

AND
"CIlNOOK" hypothesis that the "Smith" alone was delinquent. It

oXRIO seems too clear for argument that such proceedings
GRAVEL could be no answer to proceedings in the Exchequer

FREIGITING
Co. Court against the "Chinook," or against the owners

Duff J personally either as supporting a plea to the juris-
diction or otherwise, unless it now appeared that in
fact the "Chinook" was not at fault. In point of fact
in the paragraph quoted above from the statement of
defence (paragraph 9), it is alleged that the proceed-
ings in the American courts were proceedings taken
to appraise both vessels, and the attention of the court
below does not appear to have been called during the
trial to the fact that this was an error. When some
weeks after the trial the exemplification was filed the
real facts were for the first time placed upon the
record.

But in substance this contention now advanced by
Mr. Bartlett for the first time fails in my view for the
reason that the facts as disclosed at the trial favour
the conclusion of "identity" rather than non-identity
of the "Smith" and the "Chinook" for the purpose now
in hand. This view is fatal not only to Mr. Bartlett's
contention which was that the. American proceedings
in themselves afford a defence, but it is also a conclu-
sive answer to suggestions not advanced by him as, for
instance, that in this court the damages should be
limited to the value of the "Smith" or that there
should be a stay of proceedings in the Exchequer Court
pending the determination of the proceedings. in the
United States courts or that the case should be re-
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ferred back to the trial judge to give the appellant an 1915

opportunity to offer further evidence as to the effect T HE
"A. L.

of the American law. SMITH"
AND

I assume in favour of the appellants (without ex- "CHINOOK"

pressing an opinion as to the correctness of the as- onARo
sumptions) ; GRAVEL

FREIGHTING
1. That the personal obligation ex delicto of the Co.

owner of a ship held responsible for a collision is dis- Duff J.
charged according to the United States law by the
surrender of the ship or payment of or deposit of
security for the amount of her value in limitation of
liability proceedings, and that the inchoate lien on
the offending ship is thereby extinguished;

2. That such surrender or payment or deposit in
such proceedings in the United States courts would be
an answer to this action on the ground that such a dis-
charge would according to the doctrine of Phillips v.
Eyre(1) destroy the obligation springing from the
delict under the lex loci delicti commissi, as well as
the lien based upon that obligation; and

3. If the proceedings in the United States courts
had not the effect of discharging the personal obliga-
tion - that the obligation ex delicto being in sub-
stance limited by the law of the locus delicti commissi
to the payment of the value of the offending res the
amount of damages recoverable in the Exchequer
Court is also limited by that value.

These assumptions made - the respondents being
for reasons already given entitled to judgment on the
issues and contentions presented and investigated at
the trial - the appellant (now suggesting for the first
time a defence based upon the allegation of fact that
the "Chinook" is not implicated in the fault of the

(1) 10 B. & S. 1004.
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1915 officers in charge) must fail unless it necessarily re-
THE silts that the evidence given at the trial is to excul-

"A., L.
SMITH" pate the "Chinook"; and that question I proceed to

AND.

"CHINOOK" consider.

ONTARIO I emphasize the special nature of the 'burden upon
GRAVEL the appellants in this issue for the reason that if the

FREIGIETING
Co. issue had been raised at the proper time some circum-

Duff J. stances not without relevancy to it would probably
have been proved by explicit evidence which, in the
actual state of the record, are matter of inference only.

First, as to the relevant facts. The "A. L. Smith"
and the "Chinook" were owned by the same owners
and by them were employed in their business, the
transport of gravel and 'sand as carriers on the St.
Clair River and its tributary waters. The tug having
no storage space and the barge neither means of pro-
pulsion nor apparatus for steering, each was the
necessary complement of the other for performing the
function of transport. On the occasion of the colli-
sion as usual the barge, which was then light, was at-
tached by a short line, ten or fifteen feet long, to the
tug. The men employed on both tug and barge were
under the control of the captain of the tug, who, with
his crew, had charge of the navigation of both. They
were in fact navigated as a single craft by one crew,
who were the servants of the owners of both and ex-
pressly employed for that purpose.

The "Smith" appears to have been employed in
navigating the "Chinook" for several seasons; and
there seems no reason to doubt that while loading and
unloading, as well as when she was in transit, the
"Chinook" and her crew (she was equipped with a
derrick and crew for loading and unloading) were,
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as is usual in such cases under the control of the 1915

officers who also were in charge of the "Smith." In a ,TE
"A. L.

word, in the freight-earning service of this composite Suirrx"
AND

body both component parts tug and tow were for all "CHINOOK"

the purposes of their service under the control and oNTARIO
management of the same set of servants acting in the GRAVEL

FREICIHTING

execution of their duties as servants of the common Co.
master. Duff J.

As to the law. In these circumstances I think the
tug and barge were according to the principles of law
administered in the Court of Admiralty a single vessel
in intendment of law for the purpose of assigning re-
sponsibility for negligent navigation.

The question of the test to be applied in determin-
ing whether in such circumstances there is construc-
tive identity of tug and tow was discussed in the
House of Lords in The "Devonshire"(1). Lord Ash-
bourne, at p. 648, and Lord Atkinson, at p. 656,
stated that the question is a question of fact not of
law to be determined in each case on its own circum-
stances. Lord Halsbury concurred with Lord Atkin-
son. The Lord Chancellor adopted the rule which
had been laid down by Mr. Justice Butt, in delivering
the judgment of himself and Sir Jas. Hannan in The
"Quickstep"(2), in which the principle was accepted
that had been enunciated by Mr. Justice Clifford in the
judgment of the Supreme Court of United States;
Sturgis v. Boycr(3), at p. 122. The rule is thus stated
by Butt J. at pp. 199 and 200:-

In all such cases, however, the real question is whether or not the
relation of master and servant exists between the defendants, the
owners of the vessel towed, and the persons in charge of the navigation

(1) [1912] A.C. 634. (2) 15 P.D. 196.
(3) 24 How. 110.
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1915 of the steam tug. * * * The question whether the crew of the tug are
to be regarded as the servants of the owner of the vessel in tow must

THE
"A. L. depend upon the circumstances of each case.
SMITH"

AND If this could properly be regarded as a quite com-
"CHINOOK" plete account of the effect of the authorities upon the

ONTARIO subject there would be no difficulty in reaching a con-
GBAV EL

FREIGHTING CluSion on the facts above stated that (to consider the
CO. matter from the point of view of Lord Halsbury, Lord

D-ff T. Ashbourne and Lord Atkinson) the "Smith" and the
"Chinook" were in fact one ship for the purpose of
assigning responsibility; and there was indisputably.
the relationship of master and servant which in the
view of the Lord Chancellor appears to be the decisive
factor.

It is necessary, however, to consider the decision
of -the Privy Council in. The "American" and The
"Syria"(1), a decision which was made the founda-
tion of an argument that the liability of the tow only
arises where the navigation in the course of which the
negligence occurs is under the exclusive -control of the
tow. I do not think that is the effect of their Lord-
ships' decision. At page 133 Sir Robt. Collier, in de-
livering their Lordships' judgment, mentions the cir-
cumstances in which the master of the "American"
undertook to tow the "Syria," both ships having the
same owners.

Their Lordships collect (he says) that he determined to take home
the "Syria" partly because he thought it his duty to his employers,
who owned both vessels, partly with a view to obtain salvage from
the owners of the "Syria's" cargo (which he succeeded in doing).
There is no evidence of his having been hired by the captain of the
"Syria," or having acted in any way under the captain of the
"Syria's" control.

His Lordship adds that their Lordships. did not
think

(1) L.U. 6 P.C. 127.
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that the fact of the "American" and "Syria" belonging to the same 1915
owners affects the question whether or not the "Syria" was to blame.

Their Lordships do seem to decide that the fact of "A. L.
SMITH"

common ownership alone is not sufficient to establish AND0
"CHINOOK"identity by construction of law. But, on the other .

hand, their Lordships expressly leave outside of the ONTARIO
GRAVEL

scope of their ruling the case in which there being a FREIGHTING
Co.

common owner the actual control is in the towing -

vessel, and the master of the latter has been hired by DuffJ.

the master of the tow for a service which is not a salv-
age but a towage service. Their Lordships appear to
have treated the "American's" service as a salvage
rather than as a towage service. No opinion is ex-
pressed as to the responsibility of the tow where - as
in the case before us - the master of the tug and his
crew have entire and exclusive control of both vessels
for all purposes and are, as regards the whole opera-
tion, acting exclusively in execution of their legal ob-
ligations as servants of the common owners, and I
think no principle can be deduced from the judgment
governing such a case.

The service undertaken by the master of the
"American" was a casual service which he was under
no legal duty to perform; the captain of the "Smith"
Nas charged with the duty of managing the "Smith"
and the "Chinook" for all the purposes of transport;
both, I repeat, being under his control as the essential
parts of what was in fact a single composite freight-
earning body. These circumstances seem to distin-
guish this case from The "American" and "Syria"(1).

To summarize these reasons for the sake of clear-
ness. The appellants by appearing and defending
the action became parties, and as such subject to have
judgment pronounced against them personally for

(1) L.R. 6 P.C. 127.
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1915 such damages as the respondent should be entitled to
TilE recover for the negligence of the appellants' servants,"A. L.

sMTH" the officers in charge of both the "Smith" and "Chi-
AND

"CHINOOK" nook." The sole issue of fact to which the evidence at
O I the trial was directed was whether the collision was

ONTAmIO

GRAVEL ascribable to the fault in whole or in part of these
FREIGHTING

Co. officers. The defence was not raised at the trial that

Duff J. the damages should be limited to the value of the
- "Smith" on the ground that she alone was in fault and

that under the lex loci delicti commissi the obligation
ex delicto could be discharged by paying the value of
the ship in fault. The question whether or not the
"Chinook" was involved in the fault of the officers in
charge of both vessels is a question of fact and could
only be decided now adversely to respondents if it
appeared that all the facts necessary to a decision of
it were before us, or, in other words, that from the
facts proved the necessary conclusion is that the ves-
sels are not identified for the purposes of legal lia-
bility. In my opinion that is not the proper conclu-
sion from the facts bronght-out at the trial.

The plea to the jurisdiction based upon the limita-
tion of liability proceedings in the United States
Courts necessarily fails if for no other reason on the
ground that in those proceedings none of the facts
bearing on the question of the culpability of the "Chi-
nook" was disclosed and the whole proceedings are on
the assumption that the "Smith" was admittedly alone
to blame, on which ground also must be rejected the
argument that those proceedings in themselves con-
stitute an answer to the action.

As to a stay of proceedings or reference back for

further evidence that has never been suggested by any
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of the parties; and it is self-evident that in the view 1n1

above expressed neither of those courses is now ad- THE-
"A. L.

missible. SMrrn"
AND

"CHINOOK"

ANGLIN J. (dissenting).-The evidence fully sup- oN mo

ports the findings of fact made by the learned trial GRAVEL
FBEIGHTING

judge, and the facts so found warranted his conclusion Co.
that the fault lay with the "Smith" and that she alone was to blame Anglin J.
for the collision.

Her tow, the "Chinook," and the down-going tug and
tow were acquitted of blame. The actual collision was
between the "Smith" and the down-going tug, which
was sunk. There was nobody steering the "Chinook,"
the entire control of her navigation being in the hands
of the men navigating the "Smith." These facts are
not in dispute, and the finding, that the negligent
navigation of the "Smith" was the sole cause of the
collision, was not seriously contested.

Ilut the appellants maintain that, upon the facts
found, the "Ghinook" should not have been con-
demned; that judgment should not have been given
against the "Smith," because the collision occurred in
American waters and the "Smith" is an American ship
and had already been the subject of proceedings in
an American court in respect of it; and that, if she is
answerable in the present proceedings, her liability
should be limited under the Canadian "Merchant Ship-
ping Act."

In determining these questions it must, of course,
be borne in mind that the present action is in rem -
not in personum. It should also be stated that counsel

for the appellants conceded that if the "Chinook"
should be held liable, her value being sufficient to

5
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1915 answer the plaintiffs' claim, it would be unnecessary
THE to deal with the question raised as to recovery against

"A. L.
SITH" the "Smith."

AND
"CHINOOK" It has been suggested that under the bond given

V. for the release of the "Smith" and the "Chinook,"ONTARIO
GRAVEL which were both arrested at Walkerville, the plaintiffs

FREIGHTING

Co. are entitled to judgment for the amount of their loss

Anglin J. up to $12,000 (which will fully cover it) if either ship,
or its owners, should be held liable, and that it is,
therefore, unnecessary to deterifiine the liability of the
"Chinook." The form of the bond is relied upon to
support this position. By it the sureties 'became respon-
sible for payment by the owners of the "Smith" .and
the "Chinook" of
what may be adjudged against them or said vessels or either of said
vessels.

I am unable to accede to this view.

We are not for the moment concerned with the ques-
tion whether in this proceeding in rem the plaintiffs
may have judgment in personam against the owners
for such part of their loss as cannot be recovered out
of the defendant ships, as was held in The "Dictator"
(1). (But see the discussion of this question in the
introduction to the third edition of Williams and
Bruce on Admiralty Jurisdiction, at p. 18 et seq.) It
may be that if the plaintiffs have that right and if the
owners are not entitled to the benefit of any of the pro-
visions of British, Canadian or American law invoked
by them to limit their liability, their sureties may be
responsible for the entire loss of the plaintiffs up to
$12,000. But only to the extent to which the plaintiffs
are entitled to recover in this action against the ves-
sels under arrest, or.their owners, can they hold the

(1) [1892] P. 204.
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sureties. This is the true intent and substance of the 1915

security, of which the sole object was to procure the re- "THE
"A. L.

lease of the ships from seizure. We are not now con- SMITH"

cerned with ascertaining the extent of the respon- "CHINOK"

sibility of the sureties. That may have to be con- ONTARIO

sidered further should it be determined that the GRAVEL
FREIGHTING

owners are liable in this action for an amount beyond Co.
the value of both or either of the vessels which may be Anglin j.
held to be responsible. The question under immediate
consideration is the liability of the defendant ships,
and that the form of the bond taken for their release
from arrest cannot affect.

As between tug and tow, where a collision with a
third vessel is due to the fault of those in charge of
the tug 'and the tow is herself free from blame, accord-
ing to the modern authorities the tow is jointly liable
with the tug for the resulting damage only where the
relation of master and servant exists between them
and the principle of the decision in Quarman v. Bur-
nett(1), applies. As put by Butt J. in The "Quick-
step"(2), at p. 199:-

In all such cases, however, the real question is whether or not the
relation of master and servant exists between the defendants, the
owners of the vessel towed, and the persons in charge of the naviga-
tion of the steam-tug. Unless that relation exist, considerations of
expediency cannot avail to impose liability on the owners of the
vessel in tow.

This decision has been approved of by the House of
Lords in S.S. "Devonshire" v. Barge "Leslie"(3),
where Lord Chancellor Haldane, at p. 645, restates
the proposition of Butt J. in these words:-

Where the tug and its tow come into collision with an innocent

(1) 6 M. & W. 499. (2) 15 P.D. 196.
(3) [1912] A.C. 634.
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1915 ship the question whether the owners of the latter can recover dam-

,I- ages agamst the owners of the tow depends on whether the relation
"A. L. of master and servant obtains between the owners of the tow and
SMITH" those of the tug. Unless this relation is established, he said, that

AND there was no liability on the part of the tow.
"CHINOOK"

ONTARIO The Lord Chancellor continued:-
GRAVEL

FREIGHTING I think that, as the doctrine of identification, as enunciated in
Co. Thorogood v. Bryan (1) has now been swept away, the principle so

Anglin J. laid down was right, and that it is a simple application of the rule
- established in the well-known case of Quarman v. Burnett(2).

Lord Ashbourne said:-

There is nothing in the facts of this case to make the tow
responsible for the navigation of the tug. This is not a question of
law, but a question of fact, to be determined in each case on its own
circumstances.

In his judgment, concurred in by Lord Halsbury,
Lord Atkinson reviews the authorities, and, accepting
the proposition formulated in The "Quickstep"(3),
concludes at p. 656, that it must

now be taken as conclusively established that the question of the
identity of the tow with the tug that tows her is one of fact, not
law, to be determined upon the particular facts and circumstances of
each case.

The contrary view, enunciated in some earlier cases
- see The "Ticonderog" (4) - that whenever a tug

is hired by the master of a vessel for the purpose of
towing it, the tug is, as a matter of law, to be deemed
to be in the service of the tow, cannot now be regarded
as law. In many of the cases in which that proposi-
tion is supposed to have been laid down, however, it
will be found upon examination that the governing or
controlling power was as a matter of fact in the tow.

(1) 8 C.B. 11.5, at p. 129.
(2) 0 31. & W. 499.

(3) 153 P.D. 196.

(4) Sw. 215.
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Counsel for the respondent very properly cited The 15

Ship "Waudriaun v. Hatield(1), where this court "TE
"A. L.

would appear to have accepted the proposition that SMITH"
the master and crew of the tug are the agents of the owners of the AN

"CHINOOK"
ship and for damage done to a stranger solely through the fault or
incapacity of the crew of the tug both parties are liable (pp. 439-40), ONTARIO

although Mr. Justice Davies points out (p. 449) that GEAVEL
FREIGHTING

the ship in tow in fact exercised at least some control Co.
of the navigation. Upon examination it will be found, Anglin J.
however, that in The "En ergy"(2), on which the deci-
sion of the case of the "Wandrian" is rested, the ship
in tow was in charge of a licensed pilot, and the head-
note states that the tug was bound to obey his orders,
and it was his duty to give the tug proper directions
and to superintend her navigation. Observations
somewhat similar may be made as to the facts in The
"('leadon" (3) ; The ".Viobe" (4) ; and The "Deronian"

(5), which are cited in the judgments in The Ship
"Wandrianl" 1'. Hatfecld(1) .

With respect, so far as it was there laid down that
the tow is as a matter of law and of course responsible
for the consequences of negligence of the crew of her
tug, and that such responsibility does not depend upon
whether or not the particular facts and circumstances
establish the existence of the relation of master and
servant, the $hip "i Wandrian " v. Hutfield(1) cannot,
in my opinion, he supported since the decision of the

House of Lords in the S.S . "Deconshire" v. The Barge

It most frequently occurs that the owner of the

(1) 38 Can. S.C.R. 431. (4) 13 P.D. 55; [1891] A.C.
(2) L.R. 3 A. & E. 48. 401, 404.

(3) 14 1oo. P.C. 92. (5) [19011 P. 221.
(() [19121 A.C. (34.
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1915 tug and the owner 6f the tow are not the same persons.
THE Where they are identical the master of the tug, if he

"A. L.
SUTH" is not the owner himself, is, of course, the servant of

AND
"CHINOOK" the owner of the tow, but it does not follow that in

ON such a case the tow is liable in a proceeding in rem
GRAVEL for the result of the negligence of those in charge of

FREIGHTING
Co. the tow. Holding that because the "governing power"

AnIli J. lay wholly with the "American," the "Syria," her tow,
- was not liable for a collision with a third vessel caused

by the negligent navigation of the "American," Sir
R. P. Collier, delivering the judgment of the Judicial
Committee, said:-

Nor do they (their Lordships) think that the fact of the
"American" and the "Syria" belonging to the same owners affects
the question whether the "Syria" was to blame. L.R. 6 P.C. 127, 133.

In such a case the question of the responsibility
of the tow must apparently be dealt with as if she and
the tug were owned by different persons. It was per-
haps to meet such a situation that in re-stating the
proposition formulated by Butt J., in The "Quickstep"
(1), the Lord Chancellor enunciated it in the "Devon-
shire" Case (2) in the slightly modified -terms above
quoted.

In determining when the relation of master and
servant exists between tug and tow, as put by Butt J.:

The truth is no general rule can be laid down. The question
whether the crew of the tug are to be regarded as the servants of
the owners of the vessel in tow must depend upon the circumstances
of each case. (The "Quickstep" (1), at p. 200.)

Third parties are not affected by the mere contractual
relation between the tug and the tow. The "W. H. No.
1" and The "Knzight Errant" (3).

The consensus of modern opinion seems to estab-

(1) 15 P.D. 196. (2) [1914] A.C. 634.
(3) [1910] P. 199.
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lish that where, as here, those in charge of a suitable 1915

tug, properly manned and equipped, have the entire THE
"A. L.

control, she must be held responsible for the proper SMITH"
AND

navigation of her tow as well as herself, and the tow "CHINOOK"

is not liable. Sturgis v. Boyer(l), adopted in The ONTARIO

"Quickstep"(2), at p. 201. The facts of the present GRAVEL
FREIGHTING

case are more favourable to the tow than were Co.
those in the "It. H. Xo. 1" and The "Knight Anglin J.
Errant"(3), the dumb barge in tow being there -

held not liable, although she had a man at the
rudder. There was nobody steering the "Chinook."
There was nothing in the present case to suggest the
existence of the relation of master and servant except
the fact that the tow and tug had the same owners
and that circumstance has been held by the Judicial
Committee to be devoid of significance in considering
the question of the responsibility of the tow for the
negligent navigation of the tug.

I am, for these reasons, with respect, of the opinion
that the judgment condemning the "Chinook" cannot
be sustained.

It, therefore, becomes necessary to consider to
what limitation of liability, if any, the "Smith" is
entitled, and what effect should be given in this suit to
the proceedings taken in the American courts so far
as they have been produced in evidence.

The "Smith" being an American ship and the colli-
sion having occurred in territorial waters of the
United States, secs. 920 et seq. of the Canadian "Ship-

ping Act" (R.S.C. 1906, ch. 113) cannot be invoked,
their application being confined to "the navigation of
Canadian waters" (see the heading of Part XIV.).

(1) 24 How. 110. (2) 15 P.D. 196.
(3) [1910] P. 199; [1911] A.C. 30.
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1915 Although the "Merchaiit Shipping Act" (57 & 58 Vict.
T'iE (Imp.), ch. 60, sec. 503) applies -to foreign vessels"A. L.

SMITH" when before British courts in respect of collisions
AND

"CHINOOK" which occur either in British territorial waters or on
OV. the high seas, it does not determine the liability of aONTAIRIO

GRAVEL foreign vessel for a wrong committed by her within
FREIGHTING

Co. the territorial limits of the country to which she be-

Anglin J. longs. The presence of a foreign ship within Canadian
Awaters undoubtedly confers jurisdiction on the Ex-
chequer Court of Canada to arrest and hold her
answerable for such claims against her by the owner
of an injured British vessel ("Merchant Shipping
Act," siupra, sec. 688; The "Franconia" (1) ; The Ship
"D. C. Whitney" v. St. Clair Navigation Co. (2) ), and
the submission to the jurisdictionin the bond filed in
the present case puts that question out of considera-
tion. But it does not follow that the provisions of our
law are alone to be taken account of in considering the
existence or the extent of the defendant's liability. On
the contrary, an act done in a foreign country is not
actionable as a tort in our courts unless it is a wrong
by the law of the country where it occurred. Machado
v. Fontes(3) ; Phillips v. Eyre(4) ; Dobree v. Napier
(5). The statutory limitation of a shipowner's lia-
bility is not ler fori. Cope v. Doherty(6) ; Westlake's
International Law, 5th ed., sec. 202; and, where the
collision occurs in the domestic waters of the foreign
ship held to be at fault, the lex loci comnmissi delicti de-
terimines the extent of her liability. Marsden on Col-

(1) 2 P.D. 163, 173. (4) L.R. 4 Q.B. 225; 6 Q.13.

(2) 38 Can. S.C.P. 303, at 1. at p. 28.
p. 309. (5) 2 Bing. N.C. 781.

(3) [1897] 2 Q.B. 231. (6) 4 K. & J. 367, 334; 2
DeG. & J. 614.
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lisions (6 ed.), pp. 203-4, and cases there cited; Foote's 1915

Private International Jurisprudence (4 ed.), pp. 459, T,
"A. L.

461; Consequa v. Willin9^, in 1816(1); Story on Con- SmInH"
AN')

flict of Laws, sec. 307; Wharton on Conflict of Laws "CHINOOK"

(2 ed.), sec. 512. In dealing with either the ship or her oxARO
owners, when subject to their jurisdiction, the courts GRAVH.

FRETGHTING
of this country, while they will not condemn for a cause Co.
not actionable here, will not, on the other hand, subject Anglin ..
her or them to a greater liability than is imposed by -

the law of the ship's own flag as proved.- (AN'd ride
M*chado v. Fontcs(2).) Of course, it would be quite
otherwise if the collision had occurred on the high
seas. The "11ild Hel ger- (3).

If, therefore, the defendant is content that the re-
ference directed by the judgment a quo should proceed
on the basis which I have indicated, namely, that the
recovery should be limited to the value of the "Smith"
immediately after the collision and her then pending
freight, proved by Mr. Harvey to be her right under
United States law, that course may be taken, unless,
indeed, in the light of this judgment, the parties in-
terested should see the advisability of a settlement of
their differences. On that reference, however, unless
by consent, the plaintiffs should not be bound by the
appraisal of the value of the "Smith" and her pending
freight which appears to have been made e.r parte in
the American court; and it should be open to them to
shew, if they can, that she is not entitled to the benefit
of the United States statute because the collision oc-
curred with the privity or knowledge of her owners.
No evidence, however, to that effect has been given,
nor has any such suggestion been made. Should the

(1) 1 Peter, U.S. (ir. 225. (2) (1807) 2 Q.1. 231.
at p. 230. (3) Lush. 553.
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1915 defendant now elect to proceed under the judgment,
THE the costs of the reference should be reserved to be dis-

"A. L.
SMITH" posed of by the learned local judge of the Exchequer

AND
"CHINOOK" Court after it is concluded.

V. But if the defendant, the "Smith," still insists uponONTARIO
GRAVEL being given in this suit whatever benefit she may be

FREIGHTING
Co. entitled to from the proceedings in the American

Anglin J. courts, the extent of any such right that she may have
must be further considered.

The exemplification of those proceedings produced
shews nothing after the 13th March, 1913, although
it was put in some time after the trial of this action,
which began on the 14th of April, 1914. The last
order of the United States court which is before us
was pronounced on the 16th December, 1912. The
proceedings are obviously incomplete and it would
almost appear that they had been suspended awaiting
the outcome of this action. If that be the case, how-
ever, it has not been shewn. So far as they are in
evidence these proceedings appear to consist of a peti-
tion, presented under an American statute, praying
for the limitation of the liability of the owners of the
"Smith" for damages arising out of the collision in
question. An ex parte appraisal of the value of the
ship was directed and made and a bond for the amount
thereof filed. The order directing the giving of this
security, or stipulation, as it is called, contains this
passage:-

It is ordered that the several petitioners may and are hereby
allowed and directed (sic) to give a single bond for the sum of $1,500
with one security for the whole, the individual liability of the several
petitioners therein to be only for that proportionate interest of the
whole which their interest as hereinbefore shewn bears to the whole
and for the amount herein shewn.

By an order of the same date approving the bond
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the issue of a monition citing all persons to appear 1915

and make claims is directed, service to be made by pub- THE
"A. L.

lication in a Detroit newspaper SMITH"
AND

and through the post office upon the owners of the barge "Hustler" "CHINOOK"

at Detroit, Michigan. v.
ONTARIO

The petition merely alleged that the petitioners were GRAVEL
FREIGHTING

"not informed as to the ownership of the said barge Co.
'Hustler.' " This was the sole material on which the Anglin J.
order for substitutional service was based. Although -

the present plaintiffs received no formal notice of
them, they would appear to have had some knowledge,
gleaned from newspapers, that the limitation proceed-
ings were pending in Detroit. (Robinson v. Fenner
(1), at pp. 842-3-4; Pemberton v. Hughes (2).) Neither
an order staying any proceedings in other American
courts (although the petition asked for it), nor an
order extinguishing the maritime liens upon the
"Smith" of persons who had sustained damages by the
collision, or declaring such lieiis to be thereafter un-
enforceable except against the moneys secured by the
stipulation filed in court, appears to have been made.
Nor is there anything before us to shew that the pro-
ceedings -had reached a stage at which such an order
would properly be made in the United States District
Court. The only evidence as to the American law or
as to the effect of the proceedings, given by Mr. Har-
vey, a proctor in Admiralty practising at Detroit, is
very meagre and unsatisfactory. He states the extent
of the limitation under the American law (presum-
ably United States Compiled Statutes, 1901, sec.
4283), and that the owners petitioning for limitation
may give a bond for the appraised value of the ship
(presumably under Admiralty rule, No. 54), in lieu of

(1) [1913] 3 K.B. 835.
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1915 conveying her to a trustee (presuinably under section
THE 4285 of the same statute) and he adds that "the bond

"A. L.
S5Ur" then stands in place of the ship and her freight pend-

AND .

"CKINOOK" 111g.
V. -beyond this he says nothing as to the effect of the

ONTARIO
GRAVEL proceedings which the exemplication produced shews

FREIGHTING
Co. to have been actually taken. He adds that persons

Anglin j.. having claims may appear before a Commissioner
within a fixed time and prove them; the question of
the liability of the ship may -be determined; and, if she
is found to be at fault, a decree may be entered that
the amount of the bond be distributed amongst' the
claimants wh6 have proved claims.

The only formal plea in this action .based on these
foreign proceedings is in denial of the jurisdiction, of
the Canadian Exchequer Court. As already stated
there is no ground for that contention. There is no
plea of res judicata and at the stage to which the pro-
ceedings had advanced it seems highly probable that
they would not have warranted such a plea. Nor is it
alleged that the present action is vexatious or con-
trary to good faith and it is perhaps questionable
whether such an allegation, if made, could be sus-
tained. The "Reinbeck"(1). It may be that if lis alibi
pendens had been formally pleaded that defence too
could have been met. The "City of Norwich"(2); The
"Bold Buccleuch"(3) ; but see Re lorrison(4) ; The
"MIali Ivo"(5) ; Law v. Hansen"(6).

At the outset of the trial, however, counsel called
attention to what had taken place in the American

(1) 6 Asp. M.C.N.S. 366. (4) 147 U.S.R. 14. at p. 34.
(2) 5 Fed. Cas. No. 2762. (5) L.R. 2 A. & E. 356, at
(3) 7 Moo P.C. 267. p. 358.

(6) 25 Can. S.C.R. 69.
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court and suggested that the Exchequer Court should 191.5

not proceed further in this action. But the learned TH E
"A. L.

trial judge said that he would "take evidence and con- Srriu"
AND

sider that as raised in the pleadings." At the conclu- "CIllNOOK"

sion of his judgment disposing of the action, after oN.RIO
stating the substance of the proceedings as shewn by GRAVEL

FREIGnTING

the exemplification, he treats the question first as one Co.
of jurisdiction and holds that it is concluded against Anglin J.
the defendant by her arrest in Canadian waters and -

by her submission to the jurisdiction contained in the
bond given to secure her release. He adds:-

I have found no case and none was cited to me where the person
or ship damaged was restrained from proceeding in the domestic
forum because the foreign vessel had instituted proceedings in a
foreign court to which the person or ship damaged was not a party.
The rule invoked rests upon inconvenience and fair dealing and the

plaintiff must be in some way responsible for, or a party to the
foreign proceedings before it is applied.

But, with respect, it is at least questionable how
far the plaintiffs can set up want of formal notice
of proceedings of the pendency of which they had some
actual knowledge. See cases noted in Piggott on
Foreign Judgments, 3rd ed., pp. 407-411; Re Morrison

(1), and see Williams & Bruce Admiralty Jur. (1902).,
p. 86. I am far from being satisfied that, if applied
for at an earlier stage of the proceedings and upon
proper material shewing that the plaintiffs' interest
could be fairly dealt with in the foreign proceedings,
a stay of this action, pending the outcome of such pro-
ceedings, would not have been granted by the Exche-
quer Court on grounds analogous to those on which a
British court in which a similar proceeding is insti-
tuted is empowered by section 504 of the "Merchant
Shipping Act" to stay any proceedings in any other
court. The "Christiansborg" (2) ; The "Lanarkshire"
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1915 (1); The "Griefswald"(2) ; The "Catterina Chiaz-
THE zare" (3); The "Peshawur" (4)."A. L.k

SMITH" In these cases the foreign proceedings had been in-
AND

"CHINOOK" stituted by the same plaintiffs who subsequently. in-

onTARIO voked, the jurisdiction of the English courts. I do
GRAVEL not, however, understand the decisions to rest on that

FREIGHTING

Co. fact, but upon the undesirability of entertaining a

Anglin J. second litigation while proceedings are pending in a
competent tribunal in which the plaintiffs have the
right and opportunity to have their claim adjudicated,
although, where that tribunal is a court of a foreign
country, concurrent proceedings in this country may
not be prima facie vexatious. McHenry v. Lewis(5),
at pages 408-9; Co.i v. Mitchell(6). But the reasons
for withholding the exercise of jurisdiction are very
formidable where the foreign proceeding partakes of
the nature of a proceeding in rem in which all parties
interested are cited to prefer their claims and the res
is at home in the foreign jurisdiction and the cause
of action is a wrong which was committed there. The
giving of a stipulation in proceedings for limitation
of liability under the United States statute seems to
be deemed the equivalent of conveying the ship to a
trustee under section 4285 (The "City of Norwich"
(7)), and where such a surrender is made the proceed-
ings appear to be regarded as in rem. Re Morrison
(8), at pages 34; The "M-ali Ivo"(9), at pages 358-9.

To grant such a stay now, however, would involve
serious considerations which would not have been a

(1) 2 Spinks 189. (5) 22 Ch. D. 397.
(2) Sw. 430, 435. (6) 7 C.B.N.S. 55.
(3) 1 P.D. 368. (7) 118 U.S.R. 468. vt p. 502.
(4) 8 P.D. 32. (8) 147 U.S.R. 14.

(9) L.R. 2 A. & E. 356.
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source of anxiety and trouble had the application been 1

made earlier. Heavy costs have been incurred and the THE
"A. L.

defendant has had a full trial of the question of her SMIT"
AND

liability, which it would still be open to her to contest "CHINOOK"

in the United States court. We do not know what ON ARO
has transpired in that court since the 13th March, GRAVEL

FREIGHTING

1913; we are unaware whether it is still open to Co.
the plaintiffs to present their claim there and to Anglin j.
have it duly considered; we do not even know that the -

security put in is still available or whether the amount
of the appraisal of the ship's value or the sufficiency
of the stipulation may be questioned and further se-
curity ordered on cause being shewn, or whether. it is
open to the present plaintiffs to contest the right of
the owners of the "Smith" to limitation of liability.
These and other questions as to the nature and effect
of proceedings under the United States statute have
been considered by the Supreme Oourt of the United
States in Re Morrison (1), but as to the effect of the
proceedings in an American court and as to American
law we are, of course, dependent upon the evidence
before us. These questions must be dealt with by us
as questions of fact. We may not ourselves examine
American statutes and authorities to determine them.
In short, the necessary material is not before us to
enable us to decide whether it would be equitable now
to order a stay of proceedings in this action. For that
the defendant is chiefly to blame. It is due to her failure
to put in proper evidence that we find ourselves in this

manifestly unsatisfactory position. Under these cir-

cumstances, I am of the opinion that if a settlement
cannot be reached and if the defendant is unwilling to

(1) 147 U.S.R. 14.
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191 proceed with the reference under the judgment of the
TIE Exchequer Court, qualified as above suggested, and"A. L.Z53

SMITH" should elect to take an order for a further hearing
AND

"CHINOOK" before that court as to the exact nature of the foreign

oN TAmo proceedings and the stage which they have reached,
GRAVEL and as to what effect, if any, should be given to them

FREIGHTING
Co. in this action, such an order may issue. Of course it

Anglin J. should be open to the plaintiffs to resist the defence
based on the American proceedings on any ground
that they may be advised to raise.

Appeal dismissed with costs.

Solicitors for the appellants: Ellis & Ellis.

Solicitors for the respondents: Rodd, Tigle & Mc-
Hugh.
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THE GRAND TRUNK RAILWAY APPELLANTS; 19

COMPANY OF CANADA........ *Dec. 22.

AN) 1915

THE HEPWORTH SILICA *Feb. 2.

PRESSED BRICK COMPANY... RESPONI)ENTS.

ON APPEAL FROM THE BOARD OF RAILWAY COMMIS-
SIONERS FOR CANADA.

Construction of statute-"Railway Act"-Spur line to industry--Re-
bate from tolls-R.S.C. [1906] c. 37, s. 226.

By section 226 of the "Railway Act" the Railway Board may, on
application by the owner of an industry within six miles of a
railway order the company to construct and operate a spur line
from its railway to such industry, the applicant to provide for
the cost of construction and be repaid by a rebate to be fixed by
the Board "out of or in proportion to the tolls charged by the
company in respect of the carriage of traffic for the applicant
over the said spur or branch line."

H7eld, Anglin J. dissenting, that such rebate was not restricted to the
tolls for carriage of goods over the said spur, but was applicable
to the tolls for carriage of traffic over the company's main line to
and from the said industry.

APPEAL by way of stated case from the ruling of
the Board of Railway Commissioners for Canada in
favour of the respondents.

The following case is stated by the Board of Rail-
way Commissioners for Canada for the opinion of the
Supreme Court of Canada:-

1. This was an application to the Board by the
Hepworth Silica Pressed Brick Company under sec-
tion 226 of the "Railway Act" for an order directing

*PRESENT:-Sir Charles Fitzpatrick C.J. and- Davies, Idington,
Duff and Anglin JJ.

6
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.,1914 the Grand Trunk Railway Company to construct a
GRAND spur or branch line into the applicants' premises.
TRUNK

RWAY. CO. 2. The point at which the spur leaves the main line

HEPWORTH of the railway is about 700 feet from the nearest sta-
SILICA tion of the railway (Hepworth) and the length of the

PRESSED
BRICK CO. spur is 4,623 feet.

3. Upon the application which was made to the
Board on the 19th day of May, 1914, the Board made
the following order -

"Order No. 21956.
"THE BOARD OF RAILVAY COMMISSIONERS FOR CANADA.

"Friday, the 22nd day of May, A.D. 1914.
"IH. L. Drayton, K.C., S. J. McLean,

Chief Commissioner. Commissioner.

"In the matter of the application of the Hepworth
Silica Pressed Brick Company, Limited, of Hepworth,
Ontario, hereinafter called the 'applicant company,'
under sec. 226 of the 'Railway Act,' for an order direct-
ing the Grand Trunk Railway Company of Canada to
construct, maintain and operate a spur to the pre-
mises of the applicant company at Hepworth, Ontario,
and the complaint of the applicant company against
the switching charge of $2 per car proposed to be
charged by the railway company: File 21428.

"Upon the hearing of the application at the sit-
tings of. the Board held in Ottawa, May 19th, 1914, in
the presence of counsel for the Grand Trunk Railway
Company, the Canadian Manufacturers Association
-being represented at the hearing, and what was al-
leged-

"It is ordered-

"1. That the railway company be, and it is hereby
directed to construct, maintain and operate a branch
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line of railway or spur from a point on its railway to 14

and into the premises of the applicant company at GRAND
TRuNK

lepwortli, Ontario, as 9hewn on the plan on file with RWAY. Co.

the Board under file No. 21428. HEPWORTH
SIncA

"2. That the applicant company deposit to the PRESSED

credit of the Board of Railway Commissioners for BRIcK Co.

Canada, in some chartered bank at Hepworth, the sum
of $8,884, to await further order, being the sum esti-
mated as being necessary to defray all expenses of
constructing and completing the said spur, as pro-
vided by section 226 of the 'Railway Act.'

"3. That if any dispute arise as to the construction
or operation of the said spur, or as to the expense
thereof, the same be referred to the Board.

"4. That in the event of the said work costing more
or less than the above sum, such difference be adjusted
by the Board.

"5. That the railway company repay or refund to
the applicant company, its successors or assigns, by
way of rebate, $1 per car from the tolls charged by the
railway company in respect of the carriage of traffic
for the applicant company over the said spur, until
the said sum of $8,884 has been repaid by the railway

company to the applicant company, its successors, or
assigns.

"6. That the railway company construct and com-
plete the said spur within three months from the date

of this order.

"(Signed) D'ARCY SCOTT,

"Assistant Chief Commission er,
"Board of Railway Commissioners for Canada."

6/2
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1914 4. Upon the application the Grand Trunk Railway
GRAND Company requested that the Board should allow it toTRUNK

RWAr. Co. impose a charge of $2 a car for the services to be per-

HEPWORTI formed by it in taking an empty car from its main
SILCA line and placing the same on the spur in the premises

PRESSED
BRICK CO. of the applicant company and in hauling out to its

main line the car when loaded. The Board, however,
declined to make such an order. In the case, there-
fore, of traffic to and from the Hepworth Silica
Pressed Brick Company's premises handled over the
said spur, the Grand Trunk Railway Company will
not be paid any additional sum beyond the regular
freight rates chargeable under tariffs approved by the
Board upon traffic to and from the Hepworth Station.

5. The Board in making the said order interpreted
sub-section 3 of section 226 of the "Railway Act" to

ican that the Board might direct a rebate to be made
as ordered in paragraph 5 of the order even though no
toll was collected for services performed in moving
cars, loaded or empty, on the said spur.

6. The question which at the request of the Grand
Trunk Railway Company is stated by the Board and
submitted for determination by the Supreme Court of
Canada is:-

Whether the words in sub-section 3 of section 226
of the "Railway Act," "the tolls charged 'by the com-

party in respect of the carriage of traffic for the appli-

cant over the said spur or branch line" mean the tolls

charged for the transportation on the railway com-

pany's line of goods carried to or from the applicant
company's premises or mean the tolls charged for the

movement of such goods upon the said spur.
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Ottawa, September 15th, A.D. 1914. 1915

(Signed) D'AROY SCOTT, GRAND
TRUNK

Assistant Chief Commissioner, RWAY. CO.

Board of Railway Conniissioners for Canada. HEPWORTH
The appeal was heard ex parte. SILICA

PRESSED
1'. '. ('hisliolm K.('. appeared for the appellants. BRICK Co.

THE CHIEF JUSTICE.-I am of opinion that the
Chief Commissioner has put the proper construction
upon the section in question (226 of the "Railway
Act") and that the appeal should be dismissed.

DAVIES J.-The question stated by the Board of
Railway Commissioners for our opinion as to the
meaning of sub-section 3 of section 226 of the "Rail-
way Act" is as follows:-

Whether the words in sub-section 3 of section 226 of the "Rail-
way Act" "the tolls charged by the company in respect of the car-
riage of traffic for the applicant over the said spur or branch line"
mean the tolls charged for the transportation on the railway coi-
pany's line of goods carried to and from the applicant company's
premises, or mean the tolls charged for the movement of such goods
upon the said spur.

If the language of this sub-section is only capable
of one meaning it would, of course, be our duty so to
declare, irrespective of whether the effect would be
to defeat the object and purpose of the Act or not.
Our duty is to construe legislation not to enact it.

If, however, the language used is not clear, but is
ambiguous and capable of two meanings, one of which
would obviously carry out the purpose and intent of
the Act while the other would defeat it, I take it that
it is our duty to put the construction upon the lan-
guage which carries out the object and purpose of
Parliament.
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1915 Section 226 vested in the Board power upon the
GRAND application of the owner of any industry or business
TRUNK

RWAY. CO. within six miles of the railway, to order the railway

T-TEPWORr company to construct, maintain and operate a spur
SILICA or branch from the railway line to the industry orPRESSED

BRICK Co. business and to direct the applicant to deposit in some
Davies J. chartered bank such an amount as the Board might

determine sufficient to construct and complete the
spur, etc., which amount should be paid to the com-
pany from time to time as the work progressed.

The third sub-section now under consideration pro-
vided for the repayment by the company to the appli-
cant of such cost "out of or in proportion to the tolls
charged by the company in respect of the carriage of
traffic over the spur."

The railway company contends that these tolls are
such only as are chargeable for the carriage to and
from its main line to the industry or business over the
spur and has no relation to the carriage to and from
the industry or business to the destination of the
traffic.

In this view they, applied to be allowed as stated
in the case to impose a charge of $2 a car for the ser-
vices to be performed by it in taking an empty car
from its main line and placing it on the spur on the
premises of the applicant and in hauling out to its
main line the car when loaded.

The Board properly declined to make such an
order. Its effect would obviously be to make the in-
dustry or business pay for the construction of the spur
not in the first instance merely as the statute pro-
vided, but absolutely, and instead of encouraging and
aiding such spur traffic would handicap it. The in-
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tent of the legislation was to provide for the repay- X2
ment of the cost of the spur out of the traffic originat- GRAND

TRUNK
ing or ending on it and while the language used is RWAY. CO.

capable of being construed so as to sustain the con- HEPWORTH

tention of the railway company it is ambiguous and SILICA
PRESSED

may fairly be construed as the Board has construed it. BRICK Co.

I answer the question that the words of sub-section Davies J.
3 of section 226 mean the tolls charged for the trans-
portation on the railway company's line of goods car-
ried to or from the applicant company's premises.

IDINGTON J.-Section 226 of the "Railway Act"

enabled, by its enactment in 1903, the Board to order
the construction by a railway company of a branch
line to connect any industry or business established,
or intended to be established with the railway and
provide for the applicant for such connection deposit-
ing, under the direction of the Board, of a sum or
sums sufficient to cover the cost of such construction.

Sub-section 3 of said section is as follows:-

3. The aggregate amount so paid by the applicant in the con-
struction and completion of the said spur or branch line shall be re-
paid or refunded to the applicant by the company by way of rebate,
to be determined and fixed by the Board, out of or in proportion to
the tolls charged by the company in respect of the carriage of traffic
for the applicant over the said spur or branch line.

The Board submits for our opinion a question in-
volving the interpretation of the phrase:-

In proportion to the tolls charged by the company in respect
of the carriage of traffic for the applicant over the said spur or
branch line.

It is argued by the appellant that the tolls referred
to must be those in respect only of the shunting or
moving of the cars over the branch line itself.

No doubt the language used is capable of such a
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1915 construction. But this like every other enactment
GRAND must be, if possible, so read as not to produce an ab-
TRUNK

RWAY. CO. surdity in its results. And when the language is am-

HEPWORTH biguous we must look to the history preceding it and
SILICA the condition of things existent at the time of the en-

PRESSED
BRICK Co. actmnent.

Idington J. So viewed and having regard to what the Chief
Commissioner in his judgment sets forth, I think he
has interpreted and construed the section aright.

The question submitted should be answered that
the tolls in question mean the tolls charged for the
transportation on the company's line of goods carried
to and from the applicant company's premises.

The appeal should be dismissed but without costs.
Respondent filed no factum. Only counsel for appel-
lant appeared, and he, whilst urging all that could
be said for appellant, presented the case fairly and
properly.

DUFF J.-I have very little to add to the reasons
of the learned Chairman of the Board of Railway Com-
missioners, in which the Assistant Chief Commis-

sioner and Mr. Commissioner McLean concurred. The

words of sub-section 3, section 226, are as follows:-

The aggregate amount so paid by the applicant in the construc-

tion and completion of the said spur or branch line shall be repaid or

refunded to the applicant by the company by way of rebate, to be

determined and fixed by the Board, out of or in proportion to the

tolls charged by the company in respect of the carriage or traffic for

the applicant over the said spur or branch line.

I think it is permissible to read the phrase "over

the said spur or branch line" as an adjectival phrase

qualifying the word "traffic," and intended to be de-

scriptive of the "traffic" the earnings of whose "car-
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riage" ore to be rehatable for refunding the outlay of 1915

-the shipper. I will not dwell upon this point of verbal GRAND
TRUNK

construction, but merely note that the words "for the RWAY. Co.

applicant" add nothing to the sense -the idea con- HEPWORTH

veyed by them being necessarily implied in the words sm Ave znPRESSED
"by way of rebate." If this is the right construction, BRICK CO.

the difficulty disappears; the question is - are there Duff J.
adequate reasons judicially admissible for its adop-
tion ?

One is not concerned to deny that looking to the
words alone -Mr. Chishol's is the better reading.
That is a consideration which tells with no little force
against the conclusion I have reached. But other con-
siderations outweigh it.

This sub-section cannot be read alone. It must be
read with the main provisions of the Act relating to
facilities as well as with the provisions on the subject
of rates. The judgment of the Chief Commissioner
seems to shew that the construction now advanced, if
put into practice must, at least in a large number of
cases, result in discriminations opposed to the spirit
of the enactments of the Act on both these subjects,
one leading general aim of which is the suppression of
reasonably avoidable discriminations; in other words,
that the reading proposed is not compatible with the
objects of these enactments of the "Railway Act,"
which are in pari materia with the provision to be con-
strued - that, indeed, such a reading is calculated to
defeat one of the principal of those objects. The uni-
form administrative interpretation of the sub-section
in another sense (by the Board of Railway Commnis-
sioners), and the acquiescence in that interpretation
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1915 by the interests chiefly concerned tend to confirm this
GRAND view.
TRUNK

RWAY. CO. 1 should say that, when I speak of the "objects"
HEPWORTH of these enactments, I mean, of course, objects that are

SILICA
PRESSED expressed with sufficient definiteness by the enact-

BRICK CO. ments themselves.
DuffJ. If these conclusions are sound, as I think they are,

then it is legitimate to reject the proposed construc-
tion and to adopt that which I have indicated above.

No doubt, in rejecting a construetion, w hich from
the point of view of verbal interpretation alone is
clearly the better one, on the ground that it is not
consistent with the objects of the legislation con-
sidered as a whole, one runs the risk of slipping from
proper legal interpretation into a region where
notions of policy collected from or founded upon
extra-judicial considerations hold the field and into
methods of interpretation inadmissible in a court of
law. In the present case I agree that we do approach
the limits of proper legal interpretation; but I am
fully convinced that we are, nevertheless, within those
limits, because, first, I am satisfied that the sub-sec-
tion is not incapable of the construction above indi-
cated, and, secondly, I think the reasons given by the

Chief Commissioner justify the conclusion that, the
construction proposed by the railway company can-
not be put into general operation consistently with

the full maintenance of the governing principle of

non-discrimination embodied in the cognate provi-

sions touching the subject of rates and facilities.

ANGLIN J. (dissenting).-By an authorized tariff

the Grand Trunk Railway Company is allowed to
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charge certain tolls for the carriage of freight to and 1

from its station at Hepworth. It has recently been re- GBAND
TRuNK

quired by the Railway Board to construct a spur or RWAY. CO.
V.branch line from Hepworth Station to the respond- PWoRTH

ent company's premises under the provision of sec- SLICA
PRESSED)

tion 226 of the "Railway Act." The Board has re- BRICK CO.

fused to authorize the railway company to charge any Anglin J.

additional tolls for the carriage of freight over such
spur or branch line between Hepworth Station and
the respondents' premises. They pay for the carriage
of freight. from their premises the same rates and tolls
as are charged to other customers of the railway for
the carriage of similar freight from Hepworth Station.
It is, therefore, I think, indisputable that the railway
company does not, and is not permitted to, charge
any tolls,
in respect of the carriage of traffic for the (respondents) over the
said branch or spur line.

Nevertheless it has been ordered by the Board
under sub-section 3 of section 226, to
repay or refund to the applicant company, its successors or assigns,
by way of rebate, $1 per car from the tolls charged by the railway
company in respect of the carriage or traffic for the applicant com-
pany over the said spur, etc.

In a memorandum of the reasons on which this order
was based, the Chief Commissioner states that in his
opinion the right to order a rebate under sub-section
3 is not

limited to cases where a toll is charged for the movement on the
spur,

but
that the effect of the statute is only to limit rebates to freight
charges due on cars which have passed over the spur in question,
with the right to the Board to order rebates either in proportion to
the amount of the tolls charged or by fixed charge per car.
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1915 With respect, I am of the opinion that the language of
GRAND the statute is too plain and explicit to admit of that
TRUNK

RWAY. CO. construction. The rebate is payable only

HEPWORTH out of, or in proportion to, the tolls charged by the company in re-

SILICA spect of the carriage of traffic for the applicant over the said spur
PRESSED or branch line.

BRICK CO.
- I cannot understand how it can be maintained that a

Anglin J toll which is completely earned by carriage on the
main line to or from Hepworth Station is

charged in respect of the carriage of traffic over the spur or branch
line,

or how such a toll can be said to be
in respect of the carriage of traffic over the spur or branch line,

merely because the cars carrying the freight upon
which it is payable have passed over the spur, the com-
pany being required to haul them over it gratuitously.
For that additional haul the railway company receives
no direct remuneration - it is not permitted to charge
a toll. There are no tolls in respect of the carriage of
traffic over the spur "out of" which the rebate can
come. The words "in proportion to" were introduced
into sub-section 3, obviously not to extend the right to
rebate to cases in which no toll is charged for carriage
over the spur, but to make it clear that it was not
intended that the railway company should be obliged
to segregate tolls so charged from their general re-
venue and to ear-mark them as a specific fund out of
which alone the rebate must be taken.

It is urged that the Board has this matter so en-
tirely in its own hands that it is useless and unneces-
sary to pass upon the question of law which it has sub-
mitted - that it can readily accomplish the result
aimed at by reducing the tolls for carriage on the
main line to and from Hepworth Station by amounts
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which it may then authorize the railway company to 191

charge as tolls for carriage over the spur. But the GRAND
TRUNK

anti-discrimination provisions of the statute would RWAY. CO.

probably present a serious obstacle to the adoption HEPWORTIL

of this somewhat ingenious suggestion. For the pre- SILICA
PRESSED

sent it is sufficient that no attempt has been made to BRICK Co.

meet the difficulty in this way. While the tolls out Anglin J.
of which the statute allows a rebate to be claimed do
not exist, the rebate in my opinion cannot be ordered.

I would for these reasons answer the question sub-
mitted by the Board as follows:-

"The tolls charged by the company in respect of
the carriage of traffic for the applicant over the said
spur or branch line mean * * * the tolls charged

for the movement of such (traffic) upon the said
spur."

Appeal dismissed with costs.

Solicitor for the appellants: W. C. Biggar.
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1914 THE CORPORATION OF THE
*Dec. 18. TOWN OF ARNPRIOR (PLAIN- APPELLANT:

1915 TIFF).............................

*Feb. 8. AND

THE UNITED STATES FIDELITY
AND GUARANTY COMPANY RESPONDENTS.
(DEFENDANTS)....................

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Insurance - Fidelity bond - Untrue representations-Materiality -

R.S.O. [1897] c. 203, s. 141, s.-s. 2.

The tax collector of a town applied to a guarantee company for a bond
to secure the corporation against loss by his dishonesty. The
company submitted to the Mayor a number of questions which
he answered in writing, one being, "what means will you use to
ascertain whether his accounts are correct ?" His answer was,
"Auditors examine rolls and his vouchers from treasurer yearly."
The auditors never examined the rolls during the time the
security continued.

Held, per Fitzpatrick C.J. and Idington and Anglin JJ., affirming the
judgment of the Appellate Division (30 Ont. L.R. 618), Davies J.
dissenting. that this was an untrue representation which avoided
the security.

Held, per Duff J.-That the judgment of the court below could be
supported on the ground that material representations made
upon the application for the contract of renewal upon which the
action was brought were untrue and that the effect of sub-section
(a) is that such misrepresentations avoid the contract ab initio.

Per Davies J.-That the answer meant only that the "Municipality
Act" required a yearly audit, which would be complied with,
and that it was not the Mayor's duty to check such audit and
see that it was properly performed.

The bond was renewed without fresh submission of the questions
to the Mayor.

Held, that as the renewal referred to the Mayor's answers as incor-
porated therein, and as the latter had signed an agreement that

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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they should form the basis of the bond or any renewal or con- 1914
tinuation of the same the answers and representations made To o
thereby applied to such renewal. ARNPRIOB

Held, further, that sub-section 2 of section 141 of the Ontario "In- v.
surance Act" (R.S.O. [1897] ch. 203) does not require the policy UNITED

STATES
to state that any particular representation is material to the FIDELITY
contract, its effect being only that no misrepresentation shall AND
avoid the policy unless it is material. GUARANTY

Jordan v. Provincial Provident Institution (28 Can. S.C.R. 554) Co.
followed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), reversing the
judgment at the trial in favour of the plaintiffs.

The questions raised for decision on this appeal
are: (1) Do the statements of the mayor, incorpor-
ated in the bond of 1904, form part of that issued in
1905 in continuance of the original security ? (2)
Was there non-compliance with the requirements of
section 141, sub-section 2 of the Ontario "Insurance
Act," which prevented the defendants relying on said
statements to defeat the action ? (3) Were the an-
swers of the mayor, as to the safeguards against the
employee's dishonesty, misrepresentations which
avoided the contract ?

The facts on which questions 1 and 3 depend are
stated in the head-note and the material provisions of
the "Insurance Act" are set out in the opinion of Mr.
Justice Duff.

W. M. Douglas K.C. and J. E. Thompson for the
appellant. The appellant was entitled to rely on the
statutory audit, his answer to the question submitted
being merely that there would be such ah audit and
not a warranty of its being correct.

(1) 30 Ont. L.R. 618.
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1914 The company cannot invoke the misrepresentation,
TowN OF if any, in the mayor's answer, the bond not stating
ARNPRIOR

V. that it would be material as required by the Ontario
UNITED
STATES "Insurance Act" (R.S.O. [1897] ch. 203, sec. 141, sub-

FIEu"L see. 2). See Village of London West v. London Guar-
GUARANTY antee and Accident Go. (1) ; Jordan v. Provincial Pro-

Co.
vident Institution(2), does not overrule this case, but

is distinguishable.

Watson K.O. and R. J. Slattery for the respond-
ents. The mayor was guilty of misrepresentation,
which, independently of statute, avoids the policy.
Venner v. Stn Life lis. Co. (3) ; Anderson v. Fitzger-

ald(4) ; London General Omnibus Co. v. Hollocay (5).
And the statute-does not save the contract. Jor-

d(u v. Provincial Provident Institution (2).

THE CHIEF JUSTICE.-I concur in the opinion of
Mr. Justice Idington and would dismiss the appeal
with costs.

DAVIES J. (dissenting).-I am of the opinion that
this appeal should be allowed and the judgment of
Mr. Justice Britton, the trial judge, restored. I agree
in the main in the reasoning by which the trial judge
supported his conclusion, holding the respondent liable

upon the bond.

The action was one brought upon a bond of the
Fidelity and Guarantee Company guaranteeing the
honesty in the discharge of his duty of one John Matt-

(1) 26 O.R. 520. (3) 17 Can. S.C.R. 394.
(2) 28 Can. S.C.R. 554. (4) 4 H.L. Cas. 484.

(5) [1912] 2 K.B. 72.
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son, chief of police and tax collector of the Town of 91

Arnprior. TowN oF
ARNrnIon

The official whose honesty in the discharge of his V.
UNITED

duties was guaranteed proved faithless, and in the STATES

years 1909 and 1910 respectively embezzled sums of FIDELITY
AND

money received by him as tax collector for arrears of GUARANTY
Co.

taxes due in 1908 and 1909 respectively, largely ex-
ceeding the amount of the bond sued on. Davies J.

Many defences, as is usual in cases of this kind,
were set up by the guarantor company, but the one
which the Appellate Division upheld and upon which
it based its judgment was that the plaintiff corpora-
tion had failed to audit yearly all the outstanding col-
lection rolls as it held that the mayor of the corpora-
tion had promised in answer to questions submitted to
him before the bond was issued that the auditors
would do.

The learned judge who delivered the judgment of
the Appellate Division says:-

The auditors themselves declare that they did not examine the
collector's rolls and never even saw them, so that there is no pretence
that the promised annual examination of the rolls by the auditors
was ever made,

and that
this neglect was a violation of the promise in the statement on be-
half of the corporation that the auditors would examine the rolls
yearly

and
the learned trial judge erred with respect to the failure of the town
corporation to keep the promise made on their behalf by the mayor in

answer to questions 12 (a) and (b) that the auditors would examine
the collector's rolls yearly.

The question before us resolves itself largely into
one of the true meaning and intent of these answers.
These answers made by the mayor must, in my judg-

7
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1915 ment, be read and construed with reference to the
TOWN OF parties by whom and to whom they were made and to
ANPRIOs

V. the subject-matter on which they were made. The
UNITED
STATES mayor of the town was answering questions as to what

FIDELITY means were used to ascertain whether the accounts of
AND

GUARANTY the city collector were correct, and I construe his
Co.
- answer to mean that there was a yearly audit of those

Davies accounts by auditors and that these audits were those
provided for by the municipal statutes under which
the town was governed.

Further, that the plaintiff municipality did not
undertake and was not understood as undertaking or
promising any other audit than this yearly statutory
one and that there was no undertaking, warranty or
promise on the part of the mayor that the yearly statu-
tory audit would be a thorough and efficient one.

The auditors were men appointed presumably be-
cause of their knowledge of accounts; their duties
were defined by statute. It was no part of the mayor's
duty to re-audit the auditors' audit and see that it
has been properly performed; he was most probably
quite incompetent for such a task and his promise
went no further than this, that there was a yearly sta-
tutory audit by municipal auditors and that the Act
would be complied with and such yearly audit made.

The questions and answers on which the point
turns are as follows:-

Q. 6. (a) What will be the title of applicant's position ?
A. Chief of Police and Collector of Taxes.
Q. (b) Explain fully his duties in connection therewith.
A. To collect all taxes, commutation money and dog taxes.
Q. 9. (a) Is he required to make deposits in bank
A. He pays direct to Treasurer.
Q. 11. To whom and how frequently will he account for his

handling of funds and securities ?
A. He accounts to Treasurer daily, or when he has collected funds.

98



VOL. LI.] SUPREME COURT OF CANADA. 99

Q. 12. (a) What means will you use to ascertain whether his 1915
accounts are correct ?

TOWN OF
A. Auditors examine rolls, and his vouchers from Treasurer ARNPRIOB

yearly. V.

Q. (b) How frequently will they be examined ? UNITED

A. Yearly. STATES
eary.FIDELITY

As I am agreeing with the learned trial judge in AND
GUARANTY

his conclusions and reasonings with respect to these Co.
questions and answers, I do not think I can do better Davies J.
than quote from his reasons. He says:-

I am of opinion that these answers do not mean more, and that
they were not intended to mean more, than that the 'Municipal
Act" requires a yearly audit, and that there would be such an audit:
the Act would be complied with.

Section 295 of the "Consolidated Municipal Act," 1903, provides
for the appointment of a collector or collectors; and sub-section 3
of that section provides that the council may prescribe regulations
for governing them in the performance of their duty. There is no
regulation governing them prescribed by statute, and the matter is
left to the fair and reasonable discretion of the council.

The plaintiffs' council, on the 4th October, 1893, passed a by-law
requiring all municipal taxes to be paid on or before the 14th day of
December in each year. This by-law was amended, in a manner not
material in this action, by a by-law dated the 6th October, 1899.

Under the by-law of 1893, five per cent. had to be added to these
unpaid taxes. To have that done, and to enable the treasurer to
make the return required of him, the collector was obliged to make a
return to the treasurer of all persons who had paid taxes on or
before the 14th day of December, and at the same time lie was re-
quired to pay to the treasurer the amount of taxes so paid.

Section 292 provides that the treasurer shall, after the 14th
December and on or before the 20th December, prepare and transmit
to the clerk of the municipality a list of all persons who have not
paid their taxes on or before the 14th day of December. This neces-
sitates the examination of the collector's roll for each year. down to
the 14th December; and apparently no statutory duty is put upon
the treasurer to examine the collector's rolls other than to that
date.

Section 299 provides for the appointment of two auditors by the
council of each municipality.

Section 304 defines the duties of these auditors. They shall ex-
amine and report upon all accounts affecting the corporation or re-
lating to any matter under its control or within its jurisdiction for
the year ending the 31st December, preceding their appointment.
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1915 The treasurer of the Town of Arnprior was a salaried officer. who
TOW O so gave security to the plaintiffs by a bond of these defendants

ARNPRIoR for the due performance of the duties of his office.
V. Section 290 prescribes the duties of the treasurer, and section 291

UNITED states what books the treasurer is to keep. He must keep a cash
STATES book and journal; and in entering receipts of money in the cash

FIDELITY
AND book it would seem to be sufficient to enter amount of money received

GUARANTY from collector without stating the persons from whom the collector
Co. received it, or on account of the taxes of any person. He should enter

D the (late of payment of any tax money to him by the collector.
After the roll goes back to the collector, with the percentage added

for collection, there is no statutory provision for any inspection qf it.
Mattson saw his opportunity, and began to appropriate the money

received by him from the taxes unpaid on the 15th December, 1908,
and unpaid on the roll on the 15th December, 1909.

In interpreting the answer of the mayor it should be remembered
that the plaintiffs are a municipal corporation. Their work is done
as prescribed by statute, and as to which the defendants know as
much as the plaintiffs. They are presumed to know the law. The
answers were given in perfect good faith.

I am able to find, upon the evidence, that there was no fraud or
concealment of any kind, nor was there any wilful misstatement on
the part of the mayor, treasurer, or clerk, or any officer of the plain-
tiff corporation, in obtaining the bond in question. I am of opinion
that the answers of the mayor-the statements in writing-are
true in the way the mayor understood the questions and in the way
he wished the defendants to understand them, and in the way the
defendants did understand them.

The company's knowledge of the fact that the ex-
amination of the collector's accounts was the yearly
examination made by the town auditors under the
statute and no other and that the expression "the audi-
tors examine rolls and his vouchers from -treasurer
yearly" refers to the yearly audit, appears clearly
from Mattson's application to the defendant company
for their guarantee bond and by the examination of
their general agent Kirkpatrick who, in January, 1909,
attended at Arnprior to make an inspection in refer-
ence to the treasurer of the town and Mattson, the
town collector. The auditors' annual reports were
shewn to have been in the company's hands and they
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knew that the audit which did and would take place 1915

was part of the general audit of the corporation ac- Tows oF
ARNPRIOR

counts.
UNITED

The same remark as to their knowledge of the STATES
PIDELITYmeaning of this language applies to the statements AND

signed yearly on behalf of the corporation in refer- GUARANTY
Co.

ence to the examination of Mattson's books and ac- -
counts. It was the statutory audit made by the statu- D

tory auditors and none other. The municipality could

not audit accounts except through individuals and
when they used the expression "examined by us from
time to time in the regular course of business" they
only meant, and clearly must have been understood to
refer to, the statutory examination which it was their
duty to make through the auditors. On this point I
am quite satisfied the company never was misled in
the slightest.

Then again it does seem to me that under any con-
struction of the words of the answer of the mayor to
the question of the auditing of the accounts, the de-
fault of Mattson for the year 1908 amounting to
$3,941.12, is clear and the plaintiff is entitled to re-
cover that sum at least. The Appellate Division ap-
parently assumed that an annual examination of the
old rolls would have shewn such default. But that
seems impossible under the circumstances. Mattson's
defaults for the years 1908 and 1909 did not take place
in those years respectively. The taxes paid in 1908
were not in arrear until after the end of that year
and Mattson may not have received the arrears for
that year till long afterwards. He certainly did not
receive them in the year 1908. The rolls for 1908 were
examined at the end of that year and there was no
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1915 default on the part of Mattson then. The report of
TowN OF the auditors up to and inclusive of the 31st December,
ABNPRIOB

e. 1908, shews no default. So that when' the statement
UNITED
STATES was signed in June, 1909, on which the policy was con-

FIDELITY tinued for another year it was quite correct.
AND

GUARANTY The accounts had been examined and everything
Co.
Co was not only found correct by the auditors, but it

Davies J. now appears from the evidence to have been correct.
The embezzlement of the arrears of the 1908

taxes took place after the annual audit. The misap-
propriation by Mattson of the taxes for the year 1908,
which was his first embezzlement, did not take place
till 1909 when the arrears of 1908 were paid to him
and no audit at the end of the year 1908, however com-
plete and searching it might be, could avail to dis-
cover a default or misappropriation which had not
then taken place. As the collector's default, with re-
spect to the 1908 arrears, could not have been de-
tected or exposed earlier than the audit which would
take place in respect of the year 1909, because only
then could it have been discovered, it does seem to me
that the liability of the defendant for these embezzled
arrears of the 1908 taxes is clear.

While I, therefore, think on any construction of
the answers of the mayor to the questions of the de-
fendant company, the corporation is entitled to re-
cover, to the extent of the misappropriation of the
1908 arrears, as proved, $3,941.12, I am also of the
opinion that on the proper construction of those
answers they are entitled to recover for the full
amount of the company's bond.

IDINGTON J.-Appellant is a municipal corpora-
tion in Ontario. Its tax collector in 1904 applied to
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respondent to become his surety to appellant. It did 191
so by its bond upon faith of representations made in TowN OF

ARNPRIOR
answer to some eighteen questions. At foot thereof V.

UNITED
the then mayor of appellant signed as such the fol- STATES

FIDELITYlowing:- AND
GUARANTY

It is agreed that the above answers are to be taken as conditions Co.
precedent and as the basis of the said bond applied for, or any re- -

newal or continuation of the same that may be issued by the United Idington J.

States Fidelity and Guarantee Company to the undersigned, upon
the person above named.

Dated at Arnprior, Ont., this 10th day of June, 1904.

Of these questions and answers Nos. 11 and 12 are
all that are necessary for us to look at for our present
purpose. They are as follows:-

Q. 11. To whom and how frequently will he account for his
handlings of funds and securities ?

A. He accounts to treasurer daily, or when he has collected funds.
Q. 12. (a) What means will you use to ascertain whether his

accounts are correct ?
A. Auditors examine rolls, and his vouchers from treasurer,

yearly.
(b) How frequently will they be examined
A. (b) Yearly.

The auditors never had, when these answers were
made, in fact examined a single collector's roll and
never, in any succeeding year over which by renewals
this obligation of respondent extended, was such ex-
amination made. The answer was palpably untrue
and should not have been made by any one having due
regard to his own honour.

It is urged that the mayor was entitled to presume
that the auditors had discharged their statutory duty.
The mayor had no right to presume any such thing
unless and until, as his duty as mayor bound him to
do, he had examined and inquired and been in some
way misled. It is the duty of the mayor to see that
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1915 every officer of the corporation is doing his duty. And
TowN OF so far as that related to the duties of an auditor it did

ARNPRIOR

V. not involve a re-examination of the work, but to see
UNITED

STATES that the methods laid down in law therefor had been
FIDELITY duly observed.

AND

GUARANTY The respondent was entitled to presume that he
- had discharged that duty and spoke whereof he knew

Idington J.
- Jin answering these questions as he did. It was a

matter of fact upon which the bond, as it plainly
states, must rest as a condition precedent to liability
thereon.

It was, moreover, when read in light of the frame
of the question and the agreement quoted above from
the foot of the memorandum, an undertaking that the
auditors would discharge their clear statutory duty.

That undertaking is made, by the memorandum so
signed by the mayor, the basis of the said bond, or any
renewal or continuation of the same, and by the terms
of the bond itself it is shewn that it was upon the
faith of the said statements setting forth the nature
and character of the office or position to which the em-
ployee had been appointed, the nature and character
of his duties and responsibility, and the safeguards
and checks to be used upon him in the discharge of
said duties, and same being warranted to be true, that
appellant entered into said bond; and it is stipulated
in said bond that if the statement shall be found in
any respect untrue the bond shall be void.

Such must be the result of its untruth unless by
reason of the statute which I am about to refer to,
that stipulation is rendered inoperative.

Then it is said the bond sued upon was given, as in
fact it was given, the following year without any re-

304
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petition of that statement of fact and undertaking 1

and, therefore, cannot be made a foundation for re- TowN or
ARNPRIOR'

spondent to rest its defence thereon. c.
UNITED

This bond refers as the other, had to the employer STATES
(i.e., the appellant) having delivered to the respondent FIDELITY

a statement in writing setting forth the nature and character of the GrARANTY

office or position to which the employee has been elected or ap- -Co.

pointed, the nature and character of his duties and responsibilities Idington J.
and the safeguards and checks to be used upon the employee in the -

discharge of the duties of said office or position, and other matters,
which statement is made a part hereof.

What statement can be referred to if not that
which in fact had been delivered by the employer the
year before ? No other has been suggested, but its
identification does not rest upon that alone, for the
memorandum above quoted expressly anticipates its
use as basis for "any renewal or continuation"
thereof.

I think it is no straining of the language used to
say it is a renewal of the bond given in 1904 on faith
of such answers as already dealt with.

In all its terms save as to dates it is identical.
I, therefore, hold it is founded upon the answers

already referred to as delivered in 1904, and respond-
eut eititled to rely thereupon and the assurance given
therein and memorandum at foot thereof; subject
to what may be set up by virtue of the statutory
provisions contained in section 144 of the "Insurance
Act" of 1897.

Turning to a consideration of that section which is
the third, if not chief, point relied upon by appellant
herein, I think the whole section must be read together
and due regard be had to the history thereof if we
would correctly interpret and construe any single sub-
section thereof.
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1915 The words in sub-section 2,
TowN OF unless such terms, condition, stipulation, warranty or proviso, is
ABNPRIOR limited to cases in which such statement is material to the contract,

UITED are pressed upon us as the governing part of the sub-
STATES

FIDELITY section, and as requiring in each insurance contract
AND

GUARANTY an express statement that "the statement in the appli-
Co. cation" to be made a possible ground of avoidance of

Idington J. the contract "is material to -the contract."

I am uable to see what good the expression of any
such statement in the contract could serve. It is quite
clear that the insistance of it might become very em-
barrassing. In the multiplicity of questions often
put and answered, many may be properly put and
answered in the way of eliciting information, yet
when taken alone may be immaterial. Is it to be
supposed that the legislature intended that the insurer
must under pain of losing the benefit of such answers,
select the materialffrom the immaterial and expressly
tell the applicant that those immaterial are of no con-
sequence and may be answered falsely or truly as he
pleases, for they are of no consequence ?

Again he may think quite properly that a question
which he deems to be material should be put and
answered: and yet a judge or jury may afterwards

take an entirely different view of it and hold it imma-

terial and then his whole safeguard is gone as to the
remaining answers though all may have been found
false; for the moment he stipulates by general terms
for too much, he loses the benefit of what he would

otherwise have been entitled to.
I admit that it would be possible to frame a policy

in which each question and answer could be set out

and the expressed statement of its materiality be de-

clared, but with an express provision that if found im-
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material that would not affect any other, or the stipu- 1915

lation in relation to any other, and so on through the TOWN OF
ARNPRIOR

whole complex maze of questions. V.
UNITED

I cannot think the insured would benefit much by STATES

that sort of a bringing home to his mind which is the FIDELITY
15 AND

only object suggested of expressing in the bond some- GUARANTY

thing declaring the materiality of what he was answer- -

ing. Indeed, taking the words in question literally Idington J.

and trying so to apply them, eventually leads to so
many absurdities that I cannot think the object of the
legislature was that which is suggested. I, therefore,
seek another meaning to the words.

The insured is amply protected by observing the
whole scope and purpose of these sections and reading
the words relied upon in relation thereto, and so read
I see no difficulty. The stipulation, no matter what it
is, must only be good or held good'so far as it relates
to any statement in question which is material and
not beyond. In other words I should read it as if the

purpose of the sub-section was to limit the operation
of such a condition, stipulation, etc., to cases in which
it is material. So read the whole sub-section is made
operative and to harmonize with the rest of the sec-
tion and the insured gets the substantial benefit in-
tended. The other way contended for renders the
latter part of the sub-section useless and indeed an
absurdity.

In any way one can read the curious phrase there
are difficulties. Let us choose that presenting the
meaning which best accords with the rest of the whole
section.

It is said the case of Jordan v. The Provincial In-
surance Co. (1) is distinguishable because the word

(1) 28 Can. S.C.R. 554.
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1915 "material" appeared in some way in the policy there
TowN OF in question. I do not so read the condition in which
ARNPuIOR

e. it did appear as at all complying with the present con-
UN ITFD
STATES tention. It does not profess to do so. It does not

FIDELITY specify that any particular statement or set of state-
GUARANTY inents were material. It was rather a stipulation

Co.
- quite independent of what the words I have dealt

Idington J. with seem if taken in the literal way argued for here
to require. It simply declared that the fraudulent or
misleading statement of a fact material to the con-
tract in the application should render the certificate
void, which is quite another thing. It does not ear-
mark, as it were, the answers and express anything as
to their meaning or import. It does not enlighten the
applicant any more than the insured was here.

But it seems quite clear that the principle upon
which this court proceeded in that case, rightly or
wrongly, forbids the interpretation contended for.
Then since that case or rather the facts upon which it

is founded took place the legislature expressly added
to sub-section 1 the following:-

(a) Nothing herein contained shall exclude the proposal or appli-

cation of the assured from being considered with the contract, and
the court shall determine how far the insurer was induced to enter

into the contract by any material misrepresentation contained in

the said application or proposal.

This is clearly intended to settle the general scope
and purpose of these sub-sections in the way of pro-
tection of the insurers in the same way as the respond-
ent claims it is protected herein.

The insurers were as a class long ago such gross

offenders that the legislature had to step in and pro-
tect the insured against themselves and the judicial
interpretation of the law of contract.
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Let us not by disregarding that presumably con- 1915

sidered by all men as settled and so acted upon for TowN oF
ARNPrIOR

many years, start another era giving chances to have U.
UNITED

another crop of gross offenders in the person of the STATES

insured class. If the materiality is left to the courts FIDEUTY

and juries, as the legislature evidently intended, then GUARANTY
Co.

both classes of offenders will, it is to be hoped, be kept
Idington J.

in such check as equity and good conscience may
require.

It is to be further observed that in such cases as
presented herein the insured was not in fact the appli-
cant and thus was not brought within the literal terms
of the sub-section.

I think the appeal must be dismissed with costs.

DUFF J.-The statutory provisions to be applied
are now contained in section 144 of the Ontario "In-
surance Act." That section is as follows (pp. 443 and
444, Cameron's Life Insurance) :-

144. (1) Where any insurance contract made by any corporation
whatsoever, within the intent of section 2 of this Act is evidenced by
a sealed or written instrument, all the terms and conditions of the
contract shall be set out by the corporation in full on the face or
back of the instrument forming or evidencing the contract, and un-
less so set out, no term of, or condition, stipulation, warranty or
proviso, modifying or impairing the effect of any such contract made
or renewed after the commencement of this Act shall be good and
valid, or admissible in evidence to the prejudice of the assured or

beneficiary.
(a) Nothing herein contained shall exclude the proposal or appli-

cation of the assured from being considered with the contract, and
the court shall determine how far the insurer was induced to enter
into the contract by any material misrepresentation contained in the
said application or proposal.

(b) A registered friendly society may instead of setting out the
complete contract in the certificate or other instrument of contract,
indicate therein by particular references those articles or provisions
of the constitution, by-laws or rules which contain all the material
terms of the contract not in the instrument of contract itself set
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1915 out, and the society shall at or prior to the delivery over of such

ToWN o instrument of contract deliver also to the assured a copy of the con-
ABNPRIOR stitution, by-laws and rules therein referred to.

(2) No contract of insurance made or renewed after the com-
UNITED mencement of this Act shall contain, or have indorsed upon it, or beSTATES

FIDELITY made subject to any term, condition, stipulation, warranty or pro-
AND viso, providing that such contract shall be avoided by reason of any

GUARANTY statement in the application therefor, or inducing the entering into
Co. of the contract by the corporation, unless such term, condition, stipu-

DuffJ. lation, warranty or proviso is limited to cases in which such state-
ment is material to the contract, and no contract within the intent
of section 2 of this Act, shall be avoided by reason of the inaccuracy
of any such statement, unless it be material to the contract.

(3) The question of materiality in any contract of insurance
whatsoever shall be a question of fact for the jury, or for the court
if there be no jury, and no admission, term, condition, stipulation,
warranty or proviso to the contrary, contained in the application or
proposal for insurance, or in the instrument of contract, or in any
agreement or document relating thereto shall have any force or
validity.

(4) Nothing in sub-sections 1, 2, and 3 of this section contained
shall be deemed to impair the effect of the provisions contained in
sections 168 to 173 inclusive, or the effect of the provisions contained
in section 55 of The Act respecting the Insurance of Live Stock.

Section 144, sub-section 4, amended by 4 Edw. VII.
ch. 15, sec. 5:-

Sub-section 4 of section 144 of the Ontario "Insurance Act," is
amended by adding at the end thereof the following words:-

"Or the effect of the provisions contained in the Act of Ontario
passed in the fourth year of His Majesty's reign and intituled 'An
Act respecting Weather Insurance.' "

"Insurance contract" must be read in connection
with section 2, sub-sections 37 and 41, and, it may be
observed, includes among other things insurance of
property against any loss or injury from any cause
whatsoever. I have come to the conclusion that the
representations made upon the applications for re-
newal which were contrary to the fact had the effect of
invalidating the contract for renewal upon which the
action is brought, and that there is nothing in the
relevant enactments disentitling the company to set
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up such invalidity as a defence. It is unnecessary to u91
consider what would have been the proper construe- Tows OF

ARNPRIOR

tion of sub-section 1 before the enactment of sub- e.
UNITED

clause (a). The effect of sub-section 1 read with sub- STATES
FIDELITYclause (a) appears to me to be that as regards repre- A"

sentations set out in an application or proposal the GUARANTY
Co.

insurance company is entitled to rely upon the legal Duff J.

rule by virtue of which an insurance contract brought -

about by misrepresentations of fact material to the
contract is thereby invalidated ab initio.

I do not think these provisions require that this
rule of law should be set out in the contract of in-
surance. In other words, I do not think that the
statute has made this rule of law inoperative
unless it is embodied by an express stipulation
in the insurance policy. It cannot, I think, be
questioned that the representations referred to are
made in a document which is properly described as an
"application or proposal" within the meaning of the
statute. The statements themselves were made by
the appellants for the purpose of the application which
was made by their officer. That is sufficient to dis-
pose of the appeal.

ANGLIN J.-With not a little reluctance, because
not satisfied that the defence which has prevailed is
meritorious, I find myself constrained to concur in the
dismissal of this appeal.

So far as it deals with the construction of sub-sec-
tion 2 of section 141, of the "Insurance Act" (R.S.O.
1897, ch. 203), I am, with great respect, convinced
that the decision in Jordan v. Provincial Provident
Institution(1), was wrong and that the Village of

(1) 28 Can. S.C.R. 554.
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JMI London West v. London Guarantee and Accident Co.
TowN OF (1), was rightly decided. But I feel bound to follow
ARNPaIOR

e. the Jordan Case(2) until it has been reversed by com-
UNITED
STATES petent authority. In view of the certificates given on

FIDELITY behalf of the municipal corporation when renewals of
AND

GUARANTY the policy in question were obtained, it may be that
Co.
- sub-section 2 would not aid it, if construed as it con-

Duff J. tends it should be.

On the other questions involved in the appeal I
have found no reason to differ from the conclusions
reached in the Appellate Division of the Supreme
Court of Ontario.

Appeal dismissed with costs.

Solicitor for the appellant: J. E. Thompson.
Solicitor for the respondents: R. J. Slattery.

(2) 28 Can. S.C.R. 554.
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THOMAS PERRY PHELAN (PLAIN- 1

TIFF)............................ APPELLANT; Nov. 3,4.

AND 1915

THE GRAND TRUNK PACIFIC *Feb. 2.

RAILWAY COMPANY (DEFEND- RESPONDENTS.

ANTS) .... . . . . .. . . . . ..

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Railicays-Operation-Equipment-Coupling apparotus-Duty to pro-
vide and rnaintain-Protection of employees-Inspect ion-"In-
evitable acciden t"-Xegligence-Findings of junry-Evidence-
Coinmon enployment-Conflict of laws-"Railway Act," R.S.C.,
1906. e. 37. s. 264-Constrnction of statute-Vis major. .

A car attached to a fast-freight train arrived at a station on the
railway, in 8askatchewan, during a cold night in the winter;
it was equipped with an approved coupling device, as required by
section 264(c) of the "Railway Act," R.S.C., 1906, ch. 37, and,
on the arrival of the train, it had been inspected according to the
usual practice and no defect was then found. When the train
was being moved for the purpose of cutting out the car, the
uncoupling mechanism failed to work and, in consequence, the
plaintiff, an employee, sustained injuries. Subsequently the
coupler was taken apart and it was then discovered that the
locking-block was jammed with ice (not visible from the ex-
terior) which had formed insi& the chamber and prevented its
release by the uncoupling device used to disconnect the. car
before the train was moved. In an action for damages. insti-
tuted in the Province of Manitoba, the jury found that the com-
pany had been negligent "through lack of proper inspection,"
and judgment was entered on their verdict. On appeal from
the judgment of the Court of Appeal for Manitoba setting aside
the verdict and entering judgment for the defendants:-

Held, per Fitzpatrick C.J. and Davies and Anglin JJ.-The obliga-
tion resting upon the company, both under the statute and at
common law. was discharged by the customary inspection of

the car which had been made according to what was shewn to be
good railway practice, and there was no further duty imposed in

*PRESENT:-Fitzpatrick C..J. and Davies, Idington. Dul' and

Anglin JJ.

8
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1914 regard to unusual conditions not perceivable by the ordinary

PHELAN nlethods of inspection.
V.* Per Davies and Anglin JJ.-Viewed as a finding upon a question of

GRAND fact, the verdict of the jury upon the technical question as to
TRUNK the system of inspection should be set aside as being against

PACIFIC evidence. Jackson v. Grand Trunk Railway Co. (32 Can. S.C.R.

- 245) ; Jones v. Spencer (77 L.T. 537) ; Metropolitan Asylum Dis-
trict v. Hill (47 L.T. 29) ; Jackson v. Hyde (28 U.C.Q.B. 294)
and Field v. Rutherford (29 U.C.C.P. 113), referred to.

Per Anglin J. (Idington J. contra).-The defence of common em-
ployment, although taken away by legislation in the Province of
Saskatchewan, where the injuries were sustained, was available
as a defence in the courts of Manitoba, where the action was
brought. The "Halley" (L.R. 2 P.C. 193) referred to.

Judgment appealed from (23 Man. R. 435) affirmed, Idington and
Duff JJ. dissenting.

Per Idington and Duff JJ, disseting.-Section 264 of the "Railway
Act" imposes upon railway companies the absolute and con-
tiniing duty not only to provide, but also to maintain in effici-
ent use the apparatus thereby required; where it is shewn that
the apparatus failed to operate, when used, the onus is upon the
railway company, in an action under section 386 of the
"Railway Act," to shew that there had been a thorough in-
spection thereof made to ascertain that it was in efficient work-
ing order before the train was moved. Johnson v. Southern
Pacific Co. (25 S.C. Repr. 159) referred to.

APPEAL from the judgment of the Court of Appeal
for Manitoba(1), setting aside a verdict for the plain-
tiff and the judgment entered at the trial, by Curran
J., and dismissing the plaintiff's action.

The circumstances of the case are sufficiently
stated in the head-note and the questions in issue on
the present appeal are discussed in the judgments now
reported.

F. B. Proctor for the appellant.
C. H. Locke for the respondents.

THE CHIEF JUSTICE.-I am of opinion that this

appeal should be dismissed with costs.

(1) 23 Man. R. 435.
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The car-coupler was of a type which complied in 195

all respects with the requirements of the statute and PHELAN

had been approved of by the Master Car Builders' GRAND

Association. It did not work on the occasion in ques- PAIIC

tion because of an obstacle created by unusual climatic RWAY. Co.

conditions that could not be detected by the ordinary The Chief
Justice.

methods of inspection which were reasonably sufficient -

to ensure the employees of the company against acci-
dents, and there was nothing special in the circum-
stances which required extra precautions to be taken.

I agree with the Court of Appeal in the conclu-
sion that in fact the car-coupler was effective and the
inspection adequate and, therefore, that the company
was, in the circumstances, without fault.

DAVIES J.-Two contentions were urged by Mr.
Proctor why the judgment of the Court of Appeal,
directing judgment to be entered for the defendant,
should be reversed. One was that section 264 of the
"Railway Act" casts an absolute and unqualified duty
upon railway companies to provide and cause to be
used on all trains modern and efficient apparatus,
appliances and means, inter alia,
(c) to securely couple and connect the cars composing the train,
and to attach the engine to such train with couplers which couple
automatically by impact, and which can be uncoupled without the
necessity of men going in between the ends of the cars;

and the other was that, under the findings of the jury,
the plaintiff was entitled at common law, irrespective
of the statute, to a judgment for the damages awarded.

The question as to the proper construction of see-
tion 264 is a most important and far reaching one. I
am, however, not able to accept the suggested interpre-
tation as the true one.

8%
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The statutory duty so far as regards sub-section
PHELAN (c), with which only we are concerned, consisted in
GRAND providing car-couplers which would couple automati-
TRUNK
PACIFIC cally by impact and which would uncouple without

RWAY. CO. the necessity of men going in between the cars.
Davies J In all of the cases provided for in the section the

statutory duty went beyond that imposed by the com-
mon law; but I am not prepared, as at present. ad-
vised, to hold that it imposed the absolute or unquali-
fied duty contended for, involving obligations which
neither skill, care or absence of negligence, could avail
to avoid.

In the present case, however, the defendant did
not obtain any finding from the jury as to a breach
of their statutory duty and, in the absence of such a
finding, his contention must fail.

On the common law liability of the company in-
voked by the plaintiff, the only findings of the jury
were that the defendant company was guilty of negli-

gence and that this negligence was "through lack of
proper inspection."

This express finding negatives any other negli-

gence on the defendants' part.

I am unable to find any evidence warranting the
jury's finding. AWe have the express evidence of Neill,
who at the time of the accident was defendants' car-
inspector at Melville, and of Couchman, who was
plaintiff's witness, that on the arrival of the train on
the night of the accident an inspection was made by
them one on each side of the train with a lantern and
the couplers of each car were inspected from the out-
s'de and that there were no visible signs of snow or
ice on the couplers, or other evidence to cause any
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suspicion as to their not being all right and in good 191

order. PHELAN
V.

It must be borne in mind that the jury did not GRAND
TRUNK

find any defect in the coupler. As a matter of fact, PACIFIC

after the accident occurred, the discovery was made RWAY.CO.

that the coupler did not work. It was at once taken Davies J.

off and opened and examined by Neil, who states that
he found it nearly filled with ice which, he surmised,
had fallen on the outside of the coupler in the shape of
snow which had melted and dropped into the coupler
and that, after the ice was removed, he found it
"worked fine" and was in first-class condition.

The uncontradicted evidence is that the coupler
was a standard one approved of by the Master Car
Builders' Association and one of the best on the
market.

The truth is, that there was nothing the matter
with the coupler itself, but that, owing to climatic
conditions, it had become partially filled with ice,
which prevented its proper working and that its con-
dition was not detected until after the accident hap-
pened, when it was taken apart by Neil, and could not
be detected by such an onts'de examination as good
railway practice called for and as was made by Neil
and Couchman.

The system of inspection as made by Neil and
Couchman was approved of by Mr. Cowan, general
car foreman of the Canadian Northern Railway Com-
pany, and other experts as good railway practice. All
the experts agreed that any pulling of the cars apart
to inspect the couplers was impracticable, and that the
inspection sworn to alike by Neil and Couchman was
the only practicable one.
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1915 No witness gave evidence of anything omitted by
PHELAN these inspectors which ought to have been done by

V.

GRAND them and if the jury, in the absence of evidence, drew
TRUNK

PACIFIC inferences as to what should have been done in adi-
RWAY. CO. tion to what was done they should have stated what
Davies J. these inferences were and not put their finding in the

vague and unsatisfactory language they used.

There was much discussion as to the meaning and
effect of their finding "through lack of proper inspec-
tion." There is an.air of delightful vagueness and un-
certainty about it amply justified by the absence of
any evidence.

I am willing to accept the interpretation offered
by appellant of its meaning as a possible one and as
meaning that a proper inspection would have revealed
the unworkable condition of the coupler. But surely
that which was wanting in the inspection as .made
should have been stated in the finding. All the ex-
perts agree thatit was a good and proper inspection
and. several suggestions made to them of a possibly
better inspection w'ere stated to be impracticable.

Under these circumstances, in the total absence of
any evidence to support the finding and because of its
vagueness and uncertainty, I would dismiss. the ap-
peal and confirm the judgment of the Court of Appeal
with costs.

IDINGTON J. ('dissenting).-The appellant acting
as a bi-akesman and switchman in respondent's yard
in Melville, iii -Saskatchewan, on the 19th January,
1912,'h1 a shunting operation- conducted -after dark,
when on* top- of a caIr to be cut out of the train and
kicked into a siding, was thrown to, the ground by rea-
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son of the car, instead of responding to the intended 1
kick and moving onward, remaining attached to the PHELAN

train. The violent unexpected jerk which appellant GBAND
TRUNK-

thus got and brought him to the ground was, he al- PACIFIC

leges, the result of another man who was assisting in RWAY. CO.

the intended operation having failed, to raise the IdingtonJ.

coupling pin of the car and thereby disconnect it
from the moving train when brought to a halt. The
man detailed to raise said pin did his duty by pulling
upon the lever which was intended to uncouple the
cars at the given signal, but he failed because the pin
was so jammed in from some cause or other that his
pull produced no effect.

It is .not seriously denied that all this happened
and was in truth the cause of appellant's fall to the
ground when the cars ran over his arm and resulted
in it having to be cut'.off at the shoulder.

The jury found a verdict of- negligence against
respondent by answering questions submitted by the
learned trial judge and assessed the damages at six
thousand dollars. One of these questions was: "If
so in what did this negligence consist"? The answer
was: "Through lack of proper inspection."

The learned trial judge upon this and other
answers entered judgment for the appellant. The re-
spondent herein then appealed to the Court of Appeal
for Manitoba which, by a majority of three to two, re-
versed said judgment and dismissed the action.

The meaning of this verdict is, to my mind, the
only serious difficulty in appellant's way to success,

.and to understand it we must, as in all such cases of
an, enigmatical sort of verdict, look at the proceedings
at the trial and the course thereof and especially the
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1915 learned trial judge's charge and other indications of
PHErLAN what the parties, in truth, were engaged in trying.
GRAND W1e1 we do that in this case there cannot be much
TRUNK
PACIFIC doubt of the meaning of the jury's verdict.

RWAY, CO. The respondent's counsel at the close of the case
Idington J. moved for a nonsuit. In doing so he said:-

I suppose the most my learned friend could wish to shew is that
this man was injured by reason of a coupler failing to work. There
is no question that is the reason this accident occurred. The plain-
tiff expected it to open and it did not open, and he charges that we
are liable in damages because it did not open. Now, he has to go
farther than that.

Then he proceeded to argue on the evidence as to
the inspection of the coupler in question and urged
that no more could be desired and hence no actionable
negligence shewn.

Thereupon the learned trial judge asked: "What
about the statutory duty ? To which counsel replied
thus:-

The statutory duty is met by this Climax Coupler, which is a
standard coupler. The statute was never intended to insure workmen
against any latent defect.

Next morning, the court having adjourned, the
learned judge ruled that the common law duty and the
duty cast upon the defendant by the "Railway Act"
were sufficient to satisfy the present onus and that
they ought to take into consideration the whole case.

In charging the jury he dealt with every phase of
the case and directed the jury that there was a com-
mon law duty of the employer to provide proper
materials and a proper place to work in, and after en-
larging upon that, pointed out the requirements of
the "Railway Act" in respect of automatic couplers
at length.

He then said:-
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The next question for you to consider is, have they maintained 1915
that coupler in a satisfactory working condition so as to ensure the PIELAN
highest degree of efficiency from it in order to carry out in actual q,.
practice the protection to life and limb as defined by the statute; in GRAND
order to avoid the necessity of men going in between the cars to TRUNK

PACIFIC
couple and uncouple them and when men are operating on the cars RWAY. Co.
the levers can be drawn by some one on the ground? There is no
question about it on the evidence here that that coupler did not work Idington J.
when Ault attempted to cut off the car on that night.

And, thereupon, he proceeded with some detail to
deal with the evidence bearing thereupon and the kind
of inspection it presented.

It seems to me that the return of the jury to this
charge and the questions submitted must be read as
assuming that the facts admitted by every one are to

be taken for granted and that if the law imposes the
duty upon respondent of maintaining the coupler in
efficiency, whether inspected or not, then, regardless
of inspection, there was negligence, but if there was
anything further needed they found that there had
been no proper inspection.

The first question thus raised is as to the nature
and extent of the obligation imposed by section 264 of
the "Railway Act" upon respondent.

This section is under the caption "Operation,
Equipment and Appliances for Cars and Locomo-
tives."

It enacts:-

264. Every company shall provide and cause to be used on all

trains modern and efficient apparatus, appliances and means -

and then follow (a) and (b), not concerning us, and

(c), which is as follows:-

(c) To securely couple and connect the cars composing the train,
and to attach the engine to such train, with couplers which couple

automatically by impact, and which can be uncoupled without the

necessity of men going in between the ends of the cars.
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1915 Is this rigid requirement observed by supplying -a
PHELAN coupler that in fact was, and had been, no one knows
GRAND how long, absolutely useless for any purpose?.
TRUNK
PAN We are not told when it was last fit for use. The

RWAY. CO.
- counsel for respondent at the trial seemed to assume

Idington J. that having furnished a coupler of an approved type
its duty ended, and that the onus rested upon the ap-
pellant to demonstrate all else relative thereto and its
inefficiency if so in fact and, above all, the negligence
that had produced such inefficiency.

I do not think such is the law to be found in this
enactment. We must look at section 386 of the "Rail-
way Act," which gives the right of action in express
terms as well as imposing penalties.

I incline to the opinion that the statute, in light
thereof, is to be readjust as the plain language of
these sections expresses and .clearly implies. No ex-
cuses are permitted. *No exception is expressed. Why
should we read something of that kind into the Act
when not there?

In the view I thus suggest of the meaning of this
statute there is an end of all the many contentions of
the respondent. But it is not necessary to adhere to
such view to maintain the judgment of the trial judge.

Taking much lower ground and, for argument's

sake, assuming the rule applicable to cases resting
upon the common law obligations of the employer or,
indeed, upon some statutes by their provisions imply-
ing analogous modifications of the rigid rule (which

I suggest this one lays down) that upon the careful

and prudent inspection of a competent officer, rea-
sonably finding the requirements. of the law had been

observed, yet an accident might occur for which the
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master could not be held liable, how far does that 15

carry the defence herein ? PHELAN
V.

This car formed. part of a train made up at Fort GRAND
TRUNK

W1Yilliam, in Ontario, but how long before the nine- PACIFIC

teenth of January, on the evening of which it came RWAY. CO.

into the Melville yard, no one seems to know, or, ill- Idington J.

deed, to have cared.

It travelled in its last stages at least through
weather conditions that shewed a temperature of
twenty to twenty-five degrees below zero. The coupler
was filled with ice and snow. It ws so solidly frdzen
that it was only after the man responsible for its
inspection at the Melville yard had taken it apart
that lie was able to discover what was the matter.

It is suggested by some of the witnesses that it
piobably wais next to the engine, though apparently
not there at its coming into the yard.

It appears such a situation, or where steam might
reach it and get frozen, or dropping of water from
eaves of a building or car, or in other ways such as by
a snow storm and snow melting, the condition found
might have been produced. It is admitted by the wit-
nesses who ought to know that such things do happen.

There was ample. evidence before the jury. from
which men of sense exercising 'common local know-
ledge might well have said all these things might, from
its history, have happened to this car since it had got
placed in train No. 91 at Fort William. And how
munch further east it had travelled from, without any

inspection, no one knows.

Are we to say, as matter of law, that the most cur-
sory sort of examination, under such circumstances, of
Mr. Neill by the aid of his lantern watching, I infer,
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1915 only for breakages, not for the workability of this
PHELAN coupler and failing to test it by hammer or otherwise,V.
GRAND is the sort of examination a jury are debarred from
TRUNK
PACIFIC finding fault with ? Are we to tell men of sense who
RWAY. Co. do condemn it, that they are expressing an opinion

I dington J. which nine out of twelve reasonable men cannot pro-
perly pronounce ?

I cannot think such is the law or that the excuses
given, I care not by whom, in regard to the use and
inspection of a piece of mechanism which the jurors
possibly understood quite as well as the witnesses and,
under the circumstances, could appreciate better than
lawyers, must be held valid.

The excuses given for not making a better inspec-
tion seem to me most frivolous. And there is evidence
from which the jury might well have discarded some
of the evidence upon which respondent must rely to
establish this defence.

The radical error, I repeat, in what has been put
forward is the assumption that the burden rested upon
the appellant, when in law the burden rested on re-
spondent, to shew some reasonable grounds for being
discharged from its statutory obligation.

There is a case of Johnson v. Southern Pacific
Co.(1), upon a similar statute in which it was con-
tended that because on the engine and the dining
car, respectively there in question, which needed
coupling, there was a good coupler affixed, but the
two couplers were not of the same make or kind,
though each in its way was excellent. They could not
be made to work automatically or together without a
man going in between the engine and the car to make

(1) 25 S.C. Repr. 158.
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them couple. It was argued even up to the Supreme 19s

Court of the United States that the statute had been PHELAN
V.

fully complied with. GRAND
TRUNK

The argument there failed and this contention PACIFIC
Z:. RWAY. CO.

ought equally to fail.

I quite agree with the Chief Justice in the Court Idington J.

of Appeal when he answers all the exaggerated conse-
quences suggested by some to frighten others, as to
making a more thorough inspection, that all that was
needed was to see that before an operation such as
involved herein was attempted the car to be dealt with
should be so thoroughly examined as to make sure
that the coupler would work and that there existed no
need for severing each car in a whole train.

I may add that the kind of inspection supposed to
be made -by men like Mr. Neill, doing what he was
doing, was no doubt for the purpose of seeing that
nothing was broken and hence make sure that the car
would not uncouple and become a source of danger to
the train or other trains by such uncoupling.

The operation in question was of an entirely differ-
ent character and for another purpose and needed the
full assurance that the coupler would uncoiple.

Again it is urged that the statute is only for the

protection of the man operating the coupler. I do not
think so. It was designed, whatever its origin, to pro-
vide for the safety of all concerned in working on a
train on which that might come into play, and it is in
this connection that a distinction may be possibly
drawn between the degrees of obligation imposed in
relation to those directly and indirectly concerned,
that induces me to put the disposition of this case
upon the lower ground I have taken.
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1915 1 may say the case just cited furnishes a contention
PILELAN somewhat analogous to that made here, but which

V.
GRAND failed there.
TRUNK

PACIFIo Another contention was set up herein before us,
RWAY.Co. though not presented in the courts below, and that
fdington J. was that the law of Manitoba must govern and, by

that, the negligence involved in failing to inspect was
that of a fellow-servant and, hence, the doctrine of
common employment applied and as the action rests
upon the common law or statute, must fail.

Unfortunately for the argument the accident took
place in Saskatchewan where the doctrine was abro-
gated in 1900 by an ordinance, chapter 13, section 2,
which is copied into the "Judicature Act" of 1907, now
found in R.S. Sask. of 1909, and is in section 31 there-
of, which is as follows:

31. The law to be administered in this province as to the matters

next hereinafter mentioned shall be as follows:-

and of its numerous declarations of the law, one is

this:-
14. It shall not be a good defence in law to any action against an

employer or the successor or legal representative of an employer for

damages for the injury or death of an employee of such employer

that such injury or death resulted from the negligence of an em-

ployee engaged in a common employment with the injured employee

any contract or agreement to the contrary notwithstanding.

The objection that it only applies to actions in the

Supreme Court is not tenable, indeed is neither jus-
tified by the terms or implications of the enactment.

This objection in any event, even had the law not

been changed, would only apply to the common law

aspect.
The statute that imposes the duty in question

herein rests it upon such express ground that its non-

observance can in any aspect only be excused by some-

thing which defendant must set up and prove.
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The appeal should be allowed with costs here and 1915

1:elow and judgment of the trial court restored. PHELAN

GRAND
T RUN K

DUFF J. (dissenting). - This was an action in PACIFIC
which the respondent, the Grand Trunk Pacific Rail- RwAY.CO.

way Company, was charged with the violation of sec- Duff J.
tion 264 of the "Railway Act" in respect of which re-
paration was claimed under sub-section 2 of section
386 of the same Act. The first mentioned section pro-
vided in so far as relevant to this case:-

Every company shall provide and cause to be used on all trains
modern and elficient apparatus, appliances and means-

(c) to securely couple and connect the cars composing the train,
and to attach the engine to such train, with couplers which couple
automatically by impact, and which can be uncoupled without the
necessity of men going in between the ends of the cars.

The material parts of section 386 are as follows:-
386. Every company required by this Act-
(a) to provide and cause to be used on its trains modern and

efficient -apparatus, appliances and means, for the secure coupling
and connecting of the cars and the engine composing the train,

* * * *

which fails to comply with any requirement of this Act in tfiat behalf
shall forfeit to His Majesty a sum not exceeding two hundred dollars
for every day during which such default continues.

2. Every such company shall also be liable to pay to all such per-
sons as are injured by reason of the non-compliance with such re-
quirements * * * such damages as they are legally entitled to.

For the purposes of this appeal it must be taken as
having been established that the appellant was injured
by reason of the fact that the coupler connecting two
of the members of one of the trains of the respondent
company on which the appellant was working at the
time was not in such a condition that it could be "un-
coupled without the necessity of men going in between
the ends of the cars."
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1915 On the questions of law involved the conclusions I
PHELAN have reached are as follows.

V.
GRAND5 I think the duty imposed by section 264 "to pro-
TRUNK

PACmFC vide and cause to be used" modern and efficient ap-
RwAY. Co.

- Cparatus, appliances and means is a continuing duty.
Duff J I also think that the clause,

with couplers that couple automatically by impact and which can
be uncoupled without necessity, etc.,

while it grammatically qualifies the verbs "couple"
and "connect," designates an essential attribute of the
"apparatus, appliances and means" to be employed for
connecting the different members of the train, and
that it is a requirement of the statute that the appara-
tus so employed shall fall within the description con-
tained in that clause. It follows, I think, that the
duty to "provide and cause to be used" efficient ap-
paratus, etc., whether it is to be regarded as absolute
or qualified duty, involves the duty to maintain the
coupling apparatus in such a state that it will fulfil
the condition of being capable of being uncoupled as
provided by sub-section (c).

The next point is whether the duty imposed by this
section is an absolute or qualified duty, and if quali-
fied, what is the nature of the qualification ? In the
first place it seems to me to be too clear for argument
that the common law doctrine of common employment
cannot be imported as a qualification. I think that
does not require discussion.

In the next place I do not think the absolute lan-
guage of the statute can be read as importing only a
duty to see that ordinary care is taken for the pro-
viding and maintaining the apparatus required. I
think it may be assumed that the legislature was satis-
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fied that the requirements of the section were not im 1n1

practicable or, at all events, that any suggestion to the PHELAN

contrary had been fully met by the provision con- GRAND

tained in sub-section 7. On the other hand I think PARIFC
there is sufficient ground, having regard to the fact RWAY. CO.

that section 386 provides for a penalty for non-com- Duff J.
pliance, for thinking the legislature did not intend
to punish every case of non-compliance, then the
circumstances bring it within the category of those
cases which, in the language of lawyers, fall under
the head "inevitable accident." That is my view
of the construction of'the section. I may add, how-
ever, that what I am about to say with regard to the
evidence would be equally conclusive in favour of
the appeal if the proper view were that the duty im-
posed was a duty that the company could discharge
by seeing that all ordinary measures had been taken
to provide and maintain the appliances mentioned.

In either view it seems clear that the failure of the
coupler to work cast the burden of explanation upon
the defendant company; and in this view, which ap-
pears to have been the view of the learned trial judge
himself, the jury ought to have been told that the fact
that the coupler failed to work cast upon the coin-
pany the onus of proving in fact such circumstances
as would support a defence of "inevitable accident,"
or at least the burden of shewing that ordinary care
had been taken in the providing and maintaining of
the coupling apparatus. The jury might have awarded
a verdict in favour of the appellant because they were
not satisfied with the company's explanation of the
accident, as, for example, being doubtful on proper
judicial grounds whether the facts were being fairly
and fully disclosed to them; or, on the other hand, they

9
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1915 might have found that in some particular there had
PHELAN been a failure to perform the duty to exercise due care.

V.
GRAND The jury have found plainly enough that there was
TRUNK

PACIFIC negligence. There was, they say, a negligent failure to
RWAY.CO. inspect. I do not see -how (subject to the point I am

Duff J. about to mention) it is possible on the evidence before
us to refuse to give effect to this verdict. The learned
trial judge was obviously dissatisfied with the evi-
dence of several of the witnesses called on behalf of
the company, and I do not think we can possibly say
that the jury were not entitled to reject that evidence.
The only point upon which I have had any doubt is
whether or not there ought to be a new trial. The
objection taken by Mr. Dennison that the learned
trial judge did not in his charge bring to the attention
of the jury the elements in the company's case which
it would be their duty to consider was certainly not
without substance; but in view of the opinion of the
majority of the court that the appeal should be dis-
missed it is unnecessary to consider that point.

ANGLIN J. - Although I was unavoidably pre-
vented from hearing the conclusion of the argument
in this case, I understand that it is the desire of the
parties that I should take part in the judgment.

In my opinion this appeal should not succeed. In
answer to the question, "In what did the negligence
of the defendants consist ?" the only finding of the
jury is "Through lack of proper inspection." All other
charges of negligence preferred by the plaintiff have
thus been negatived. Andreas v. Canadian Pacific
Railway Co. (1).

As is pointed out by Perdue J.A.:-

(1) 37 Can. S.C'.R. 1.
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Failure to inspect was not in itself the direct cause of the acci- 1915
dent. There must have been something wrong with the coupler which PHAN
caused it to fail and the jury have made no finding as to this.

As put by Osler J.A. in Schwoob v. Michigan GRAND
TRUNK

Central Railroad Co. (1) PACIFIC
RwAY. Co.

Want of inspection, unless there was some existing defect which
inspection would have disclosed, is not defect, or, by itself, negligence. Anglin J.

Three suggestions are made in regard to the cause of
the failure of the coupler to operate - that there was a
defect in it due either to original vice, or to a state of
disrepair, or that the failure was due to the presence
of ice in the cup or chamber.

The finding of lack of proper inspection is con-
sistent with the existence of any one of these condi-
tions. It is impossible to say which of them the jury
had in mind. Indeed, the appellant himself suggests
that the jury may have had in view some defect in the
engine, which, it is said, was leaking steam. This
possibility only serves to shew how inconclusive and
unsatisfactory the finding really is.

There is not a tittle of direct evidence either of
original defect or of a state of disrepair. The coupler
is shewn to have been one of the best on the market -

a standard appliance and such as admittedly met the
requirements of section 264(c) of the "Railway Act."
The only indirect evidence of anything being wrong
with it is that afforded by the fact of its failure to
work. That might be due either to a defect of the
mechanism or to the presence of ice or snow, and does
not, therefore, in itself, afford any proof of the exist-
ence of either condition. The only direct evidence in
the record upon this point is that of Neill, who says
that, on subsequent examination made by him, ice
was found in the cup or chamber in quantity sufficient

(1) 13 Ont. L.R. 548, at p. 553.

91/
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1915 to account fully for its failure to operate and that on
PIIELAN the removal of this ice the coupler "worked fine." He

V.
GRAND also says that it was not worn and that every part of
TRUNK

PACIFIC it W1S in first-class condition. This evidence is uncon-
RWAY. CO. tradicted. If it mnay be assuned that in this par-
Anglin J. ticular the jury dealt with the case upon the evidence,

it may perhaps be inferred that they meant to find
that a "proper inspection," before the accident oc-
curred, would, if made, have disclosed the presence of
the ice afterwards found by Neill. They have not so
found, however, and their finding is consistent with
their having proceeded on an assumption of some en-
tirely different defect which, on inspection, would
have been discovered.

But assuming that the presence of the ice in the
coupler is what they thought "'proper inspection"
would have detected, there are other serious difficul-
ties in the way of sustaining their verdict. There is
no evidence as to the "history" of the car carrying the
refractory coupler for any period preceding the acci-
dent - nothing to shew when it was coupled to the
adjoining car - nothing to enable us to say when the

coupler had last been operated - nothing to inform
us to what weather conditions it had been exposed -
nothing to exclude the view that on the last occasion

when the car should have been inspected, prior to its

arrival at Melville, the coupler was free from ice and

in perfect order. The car had arrived in the
Melville yards forming part of a fast freight train

only a short time before the accident and had been

inspected. It is, therefore, against the sufficiency of

this inspection that the jury must be taken to have

pronounced.
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The evidence as to the inspection actually made at u915
Melville is given by the men who made it - Neill and PHELAN

v.

Couchman. Their evidence is that they inspected the GRAND
TRuNK:cars forming the train according to instructions. PACFIC

They and a number of other fully qualified railway RWAY. Co.

men in the employment of the defendants and in that Anglin J.

of other railway companies testify that the inspection
which is sworn to have been made is the only kind of
inspection that is practicable in the case of a train
stopping en route. This evidence is uncontradicted.
It is not within the province of jurymen to constitute
themselves experts on such a technical question of
proper railway practice and, without any evidence to
warrant such a course and against all the evidence
before them, to find that the method of inspection pre-
scribed is improper. Jackson v. Grand Trunk Rail-
way Co.(1). If the verdict means that the system of
inspection was improper, viewed as a finding upon
an ordinary question of fact it should be set aside,
not as being against the weight of evidence, but as
being against the evidence; Jones v. Spencer(2). As
Lord Herschell puts it, at page 538:-

I cannot myself say * * * that the jury have found their

verdict upon the evidence.

Viewed as a finding upon a matter of technical
knowledge it is still less defensible. Mlanagers of
Metropolitan Asylum District v. Hill(3) ; Jackson v.
Hyde(4) ; Fields v. Rutherford(5).

But it is contended that the jury may have meant
that the inspectors were negligent and did not carry
out their instructions. It is admitted by every witness

(1) 32 Can. S.C.R. 245. (3) 47 L.T. 29.
(2) 77 L.T. 536. (4) 28 U.C.Q.B. 294.

(5) 29 U.C.(.P. 113.
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.1915 who gave evidence on the subject - although they
PHELAN say that it is of rare occurrence - that ice such as is

V.

GRAND said to have been found in the coupler in question
TRUNK

PACRFIC mght be there without any trace of its presence being
RWAY. CO. visible on the outside of the coupler. The men who
Anglin J. made the inspection both say:-

There were no visible signs to shew that there was anything wrong

with that coupler.

They examined it again after the accident and by
visual inspection could still see nothing wrong. The

yard foreman, Taylor, corroborates them on this

point. Ault, the plaintiff's fellow-workman, called

by him as a witness, says the same thing. The evi-

dence of these witnesses is uncontradicted. Neill

swears that the condition afterwards found by taking

the coupler apart could not have been discovered by

the inspection which it was his duty to make and

which he and Couchman both say they actually made..

But negligence of Neill and Couchman in the actual

inspection, if found, and properly found, .would not

have sufficed to sustain the verdict at common law,
because the defence of common employment, although

taken away by legislation of the Province of Sas-

katchewan, in which the accident happened, is avail-

able in the Province of Manitoba in which the action

has been brought. The "Halley"(1). The findings

are insufficient to warrant a judgment under the

"Workmen's Compensation Act."

The Court of Appeal for Manitoba has deemed it

a proper exercise of their discretion and within their

power to direct the entry of judgment for the defend-

ant dismissing the action instead of ordering a new

(1) L.R. 2 P.C. 193.
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trial. No objection to this course is taken by the ap- 191

pellant. Upon this question of practice I am not dis- PHELAN
V.

posed to interfere. GRAND

I am, for these reasons, of the opinion that the Pc[U

verdict for the plaintiff was properly set aside and RWAY. CO.

that the judgment dismissing the action should be Anglin J.

affirmed.

Appeal dismissed with costs.

Solicitor for the appellant: Geo. A. Elliott.
Solicitor for the respondents: Alex. Hitcheon.



136 SUPREME COURT OF CANADA. [VOL. LI.

1915 THE CANADIAN NORTHERN QUE-
*Feb.5 BEC RAILWAY COMPANY (DE- APPELLANTS;*Feb. 10.}

FENDANTS) ........................

AND

GILBERT GIGNAC (PLAINTIFF) ...... RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, PROVINCE OF QUEBEC.

Appeal-I urisdiction-Judgm ent of Court of lieview-Modification of
trial judgment-Affirmance-"Bupreme Court Act," R.S.C., 1906,

c. 139. s. 40.

An action to restrain the flooding of the plaintiff's land from the
defendants' railway . ditch, was maintained by the Superior
Court and an order made directing the railway company to
construct the necessary works to cause the trouble to cease
within a time mentioned, failing which the plaintiff was

authorised to do the works at the company's expense. On an

appeal from this judgment, the Court of Review, of its own
motion, added more specific directions as to the works to be

done and, instead of authorizing the plaintiff to construct the

works, in case of default, reserved his recourse for future dam-

ages and dismissed the appeal.
Held, that the judgment of the Court of Review had confirmed that

of the court of first instance and, therefore, an appeal there-

from would lie to the Supreme Court of Canada under the pro-

visions of section 40 of the "Supreme Court Act," R.S.C. 1906,
cl. 139. Hull Electric Co. v. Clement (41 Can. S.C.R. 419).
followed.

MOTIONS to set aside the judgment of the registrar,
acting as a judge in chambers, affirming the jurisdic-

tion of the Supreme Court of Canada to entertain an

appeal from the Superior Court, sitting in review, at

Quebec, and also to quash the appeal for waint of jur-

isdiction.

*PRESENT:-Davies, Idington. Duff, Anglin and Brodeur JJ.
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The respondent moved to set aside the judgment 1915

of the registrar and also to quash the appeal for want CANADIAN
NORTHERN

of jurisdiction on the grounds that, as the judgment QUEBEC
ZD RwAY. CO.

of the Court of Review had modified the judgment of A..

the Superior Court, an appeal lay to the Court of oNac

King's Bench, appeal side, and, consequently, that an
appeal would not lie from that judgment to the Si-
preme Court of Canada. The circumstances of the
case are stated in the judgment of the registrar, as
follows:-

THE REGISTRAR:-This is a motioi to affirm juris-
diction of the court.

Can non K.C. for motion.

Belleau K.C. contra.

It would appear from the pleadings that the lands
of the plaintiff, having been by the works of the de-
fendants compelled to receive imore water than they
were by nature called upon -to carry, the plaintiff
brought an action in 1911 for redress. The parties
came to an agreement on October 28th, 1911, set out
in the statement of claim, which provided for the con-
struction by the defendants of certain drainage works
which would relieve the plaintiff from the injuries
complained of and the action was thereupon dropped,
the defendants paying the costs and damages.

Subsequently the defendants altered the drainage
system with the result that the plaintiff's land was
again subjected to an overflow of water and the pre-
sent action was taken in which the plaintiff by the
10th paragraph of his pleadings, declared himself to
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1915 be the proprietor of the lands in question and, by the
CANADIAN 11th, declared that he was not subjected to any servi-
NOBTHERN

QUEBEC tude with respect to the water now being brought upon
RWAY CO his property by the defendants. He also asked that

GIGNAC. it be declared that the defendants should make the
works necessary to relieve him from the injuries coin-
plained of and in default of so doing that he, the plain-
tiff, be authorized to make these works at the cost ana
charges of the defendants and that the defendants be
ordered to pay damages to the amount of $250.

The defendants denied generally the allegations of
the plaintiff and also alleged that the works subse-
quently made by them and which the plaintiff now
complains of were so made at his express request and
that the result of the works was to carry the water in
its natural channel as it existed before the construc-
tion of the railway.

The case was tried before the Hon. Mr. Justice
Letellier, who gave judgment as follows:-

Nous maintenons 'action et d4clarons que la defenderesse n'a
aucun droit d'exercer sur la proprit6 du demandeur la servitude
d'coulement des eaux qui resulte des travaux de la construction
de son chemin de fer; et nous lui ordonnons de cesser 1'exercice de
cette servitude et de cesser de faire couler dans le foss4 de ligne
et la decharge du demandeur, les eaux qu'elle lui envoie venant
dans le foss6 de lignie et conduite par le talus et le foss6 du chemin
de fer; et nous lui ordonnons de faire les travaux n6cessaires ft cette

fin, et qu'a son difaut de la faire avant le mois d'octobre, 1914, le
demandeur soit autoris4 a faire ces travaux aux frais de la

defenderesse et A ses d~pens, en par lui donnant avis du temps oiD il

fera ces travaux; et nous condamnons de plus la defenderesse A
payer au demandeur la somme de $250 de dommages avec int~rot et

d~pens de 1'action.

The defendants thereupon inscribed in review

where the judgment was confirmed in the following
language:-
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Confirme le dit jugement avec d~pens, sujet a la modification 1915
suivante du dispositif qui se lira comme suit:- CANADIAN

Nous maintenons l'action et ddclarons que la d6fenderesse n'a NORTHERN

iucun droit d'exercer sur la proprite du demandeur la servitude QUEBEC

d'4coulement des eaux, lequel resulte des travaux de construction RwAY. Co.
du chemin de fer:-Nous ordonnons de plus A la d6fenderesse de GIG AC.
discontinuer 1'exercice de telle servitude et de cesser de faire se
diverser dans le foss6 de ligne et les dceharges du demandeur les
eaux qui s'y 6coulent par suite du talus et du fosse du chemin de
fer; et nous ordonnons a la d4fenderesse de faire les travaux
n~cessaires pour mettre fin au dit trouble conform6ment a la
transaction intervenue entre les parties le vingt-huit octobre 1911,
et a d~faut par elle de cc faire d'hui au premier mai prochain, la
Cour reserve au demandeur tout recours pour dommages ultirieurs,
et nous condamnons de plus la defenderesse A payer au demandeur
la somme de deux cent cinquante piastres de dommages avec int~rt
et les depens de l'action.

The defendants now desire to appeal from the judg-
ment of the Court of Review, claiming that no appeal
lies to the Court of King's Bench and that an appeal lies
to the Supreme Court of Canada under section 40 of
the "Supreme Court Act," which reads as follows:-

In the Province of Quebec an appeal shall lie to the Supreme
Court from any judgment of the Superior Court in Review where
that court confirms the judgment of first instance, and its judg-
ment is not appealable to the Court of King's Bench, but is ap-
pealable to His Majesty in Council. 54-55 V. c. 25, s. 2.

It will be perceived that, substantially, the only
modifications made by the Court of Review of the
judgment of the Superior Court are two:-

1. That while the earlier judgment simply orders
that the necessary works be done to put an end to the
cause of complaint, the subsequent judgment provides
that the manner of doing these works shall be that
provided for in the agreement between the parties
above referred to and,-

2. That in case of default instead of authorizing
the plaintiff to make the works himself, it reserves to
him the right of further recourse by action in the
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1915 event of future damages. The question between the
CANADIAN parties ii the present motion, therefore, resolves itself
NORTHEBN

QUEBEC shortly into this: Has the judgment in the Court of
RWAY. CO.

. CoReview confirmed, although modifying, the judgment
GIGNAC. below, or has it rectified an error in that judgment ?

It is to be noted that the Court of Review expressly
uses the words "confirme le dit jugement" and that the
modification in question which the plaintiff now
claims to be so material to his interests, was not
asked for by him by way of a cross-appeal, but was of
its own motion granted to him by the court as a result
of the defendants' appeal.

Two cases are cited by the defendants in favour of
their motion. The first is Beauchdne v. Labaie(1),
a decision of the Court of Queen's Bench of Quebec,
which is very much in point. The judgment turned
upon the interpretation which should be placed upon
what now appears as article 43(4) of the Code of Civil
Procedure of Quebec, which provides that an appeal
shall lie to the Court of King's Bench sitting in ap-
peal, except:-

At the suit of the party who has inscribed in review a cause in
which the sum demanded or the value of the thing claimed amounts
to or exceeds five hundred dollars, and who has proceeded to judg-
ment on such inscription, when the judgment confirms that rendered

in the first instance.

In that case upon an appeal -by the defendant from
a judgment of the Superior Court the Court of Re-
view said:-

Considerant que le dit jugement est correct quant au droit du
demandeur Labb6 au p6titoire, c'est h dire, a la proprist6 de
l'immeuble qu'il reclame, maintient cette partie du jugement, mais
quant a la condemnation pour deux annbes de fruits et revenus, con-
sid4rant que le demandeur n'a acquis l'immeuble que le 4 f6vrier,
1874, et qu'il n'a pas eu cession de fruits et revenus pr~cddant cette

(1) 10 R.L. 115.
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date, la cour ici pr6sente revise et renverse cette partie du dit juge- 1915
ment avec dpens de ]a cause en Cour Sup~rieure A Arthabaska contre CANADIAN
le defendeur. NORTHERN

QUEBEC

Notwithstanding this modification of the judgment RwAy. Co.
2n V.

of the Superior Court, it was held by the Court of GIGNAC.

Queen's Bench that the judgment of the court below
was confirmed by the judgment of the Court of Re-
view and that no further appeal lay.

The defendant also relies on the case of Hull Elec-
tric Railway Co. v. Climent(1), where a judgment for
the plaintiff in the Superior Court for $6,000 was, upon
appeal by the defendant to the Court of Review, re-
duced to $3,500. The defendant, dissatisfied with this,
appealed to the Court of King's Bench, where it was
held that no appeal lay, because the judgment in re-
view had confirmed the judgment below. The judg-
ment of the Court of King's Bench was affirmed by the
Supreme Court, this court holding that the defendant,
when dissatisfied with the judgment of the Court of
Review, should have appealed directly to the Supreme
Court, it being a case in which no appeal lay to the
Court of King's Bench because the Court of Review
had confirmed the judgment of the Superior Court.

The plaintiff relies on the case of Fraser v. Barnette
(2), but in that case the Court of Review expressly
and in terms reversed the judgment of the Superior
Court. He also relies upon Simpson v. Palliser(3),
but in that case also the Court of Review in terms
declared that there was error in the judgment of the
Superior Court, and this is the ground upon which the
Supreme Court said that no appeal lay from the

(1) 41 Can. S.C.R. 419. (2) M.L.R. 3 Q.B. 310.
(3) 29 Can. S.C.R. 6.
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11 judgment of the Court of Review to this court, but
CANADIAN only to the Court of King's Bench.

QUEBC It appears to me that a review of these decisionsRWAY. CO. Itapa m a
v, justifies it being held that where the judgment in re-

GIGNAC.
- view confirms the judgment below in favour of the

plaintiff, although some additional or other relief is
also given to the plaintiff, not as a result of a cross-
appeal by him, but by the court of its own motion for
the purpose of more effectively carrying out the judg-
ment of the trial judge, no appeal lies to the Court of
King's Bench by the defendant, and, therefore, an
appeal may be taken to the Supreme Court of Canada,
if the judgment would have -been the subject of a further
appeal to the Privy Council, had the case been a proper
subject for an appeal to the Court of King's Bench.
In the present case it is admitted that had the judg-
ment in review simply confirmed the judgment below,
the case would have been appealable to the King in
His Privy Council. This is an action v6gatoire rais-
ing an issue with regard to a servitude which under'
the jurisprudence of the Supreme Court is a matter
concerning "titles to land" and is, therefore, appeal-
able to the Privy Council under article 68, sub-section
2, of the Code of Civil Procedure, and is also appeal-
able to the Supreme Court, where substantially the
same language is used in section 46, sub-section (b),
of the "Supreme Court Act."

I am, therefore, of the opinion that the jurisdic-

tion of the court should be affirmed.

A motion is now pending returnable on the 1st day

of the February session to quash this appeal for want

of jurisdiction. I would have refused to entertain the

present motion until the court had dealt with the
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motion to quash were it not that both parties were de- 1n

sirous of having the present motion disposed of be- CANADIAN
NORTHERN

cause, if I were against the jurisdiction of the court, QUEBEC
RWAY. CO.

the defendant would be within the delays provided V.

by the Code of Civil Procedure for launching an ap- GIGNAC.

peal from the judgment of the Court of Review to the
Court of King's Bench, but the time for taking such
proceedings will expire before the 2nd of February.
My order as to costs, therefore, will be that the costs
of this motion be costs to the defendant in any event
of the cause unless the motion to quash is granted, in
which event my order affirming jurisdiction will, of
course, fall.

E. Belleau K.C. for the respondent, supported the
motions.

L. A. Cannon K.C. for the appellants. contra.

DAVIES J.-I concurred with the judgment of this
court in the case of Hull Electric Co. v. Oldment(1)
only because, as I stated, the settled jurisprudence of
the Province of Quebec upon the meaning of sub-sec-
tion 4 of article 43 of the Code of Civil Procedure of
Quebec was that a judgment of the Court of Review
confirming one of the Superior Court and affirming
the right of the plaintiff to recover in the action, but
reducing the amount of damages awarded to plaintiff
was a confirmation of the judgment of the Court of
Review within the meaning of the article of the Code
referred to and was not appealable to the Court of

King's Bench.
I think the registrar was right in affirming our

jurisdiction to hear this appeal direct from the judg-

(1) 41 Can. S.C.R. 419.

143



SUPREME COURT OF CANADA. [VOL. LI.

1915 ment of the Court of Review which confirmed, but
CANADIAN modified, that of the Superior Court; and that the
NORTHERN

QUEBEC appeal from his judgment should be dismissed with
RWAY. CO.

.O. costs and the motion to quash the appeal should be
GIGNAC. refused with costs.
Davies J. -No absolute rule can, in my opinion, be laid down.

The question in each case must be not simply whether
there was a formal confirmation of the Superior Court,
but whether the modification was a substantial modifi-
cation of the judgment of the lower court. Here the
substantial question in controversy was decided by
both courts in respondent's favour; the modification
related merely to the manner in -which effect should be
given to that judgment.

I think, therefore, that no appeal would, under the
jurisprudence of that court, lie to the Court of King's
Bench; but, as it is conceded one would lie to the Privy

Council, the appeal will lie here.

IDINGTON J.-This appeal seems to me within the
principle affirmed by the judgment of this court in
Hull Electric Co. v. Cldment (1), and, hence, the
motion to quash must be refused and the counter
motion of appellant against the ruling of the registrar
dismissed, each with costs of motion.

DUFF J.-I concur in the result.

ANGLIN J.-In my opinion the jurisdiction of this
court to entertain this appeal is settled by Hull Elec-

tric Co. v. Cl6ment(1). The Court of Review pro

tanto affirmed the judgment of the Superior Court
against the defendant, and from the judgment so

(1) 41 Can. S.C.R. 419.
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affirmed it has a right of appeal to this court. Unless 1ns

the plaintiff should launch and maintain a cross- CANADIAN
NOBTHEBN

appeal the variation of the judgment made by the QUEBEC
RwAY. Co.

Court of Review will not be a subject for consideration ,.
in this court. GIONAC.

The appellant is entitled to the costs of the Anglin J.

motions before us to quash and by way of appeal from
the order of the registrar affirming jurisdiction.

BRODEUR J.-II s'agit de savoir si nous avons jun-
diction pour entendre cette cause.

Le demandeur intim6, Gignac, avait, en 1911, in-
stitu6 une action n4gatoire contre 1'appelante en
alhguant que cette dernibre laissait 6couler sur son
terrain des eaux qu'il n'6tait pas tenu de recevoir.
Une transaction 6tait intervenue le 28 octobre, 1911,
et la compagnie appelante avait reconnu comme bien
fond&es les plaintes du demandeur, Gignac, et s'6tait
engag6e de faire certains travaux.

Les travaux convenus auraient 6t6 ex6cut6s mais
ils furent subs6quemment d6molis par la compagnie et
alors la prdsente action n6gatoire a 6t6 institue.
Cette action a 6t6 maintenue par la Cour Sup6rieure
dans les termes suivants:-

Nous maintenons l'action et declarons que la d4fenderesse n'a
aucun droit d'exercer sur la propri6t0 du demandeur la servitude

d'4coulement des eaux qui r~sulte des travaux de la construction
de son chemin de fer; et nous lui ordonnons de cesser 1'exercice de
cette servitude et de cesser de faire couler dans le foss6 de ligne
et la d6charge du demandeur, les eaux qu'alle lui envoie venant
dans le foss6 de ligne et conduite par le talus et le foss6 du chemin

de fer; et nous lui ordonnons de faire les travaux n6cessaires A
cette fin, et qu'd son defaut de les faire avant le mois d'octobre

1914. le demandeur soit autoris6 h faire ces travaux aux frais de
la d~fenderesse et I ses d~pens, en par lui donnant avis du temps
oil il fera ces travaux; et nous condamnons de plus la dMfenderesse

10
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1915 a payer au demandeur la somme de $250. de dommages avec init&rt

CANAIAN et depens de Faction.
NosmnK La d6fenderesse a port& la cause devant la Cour deQUE13EC
RwA. Co. Revision, oif le jugement fut confirmn- dans les termes

GIGNAC. suivants

Brodeur J. La Cour * * *

Confirme le dit jugement avec ddpens, sujot A la modification
suivante du dispositif qui se lira comme suit:-

Nous maintenons l'action et ddclarons que la d6fenderesse n'a
aucun droit d'exercer sur la proprite du demandeur la servitude
d'4coulenent des eaux, loquel r6sulte des travaux de construction du
chemin de fer: Nous ordonnons de plus A la d6fenderesse de dis-
continuer I'exercice de telle servitude et de cesser de faire se ddverser
dans le foss6 de ligne et les ddcharges du demandeur les eaux qui
s'y Ccoulent par suite du talus et du foss6 du chemin de fer; et
nous ordonnons a Ia d6fenderesse de faire les travaux n6cessaires
pour mettre fin an dit trouble conform6ment A la transaction
intervenue entre les parties le vingt-huit octobre, 1911, et a dcfaut
par elle de ce faire d'hui au premier mal prochain, la Cour rdserve
an demandeur tout recours pour dommages ult6rieurs, et nous
condamnons de plus la d~fenderesse A payer an demandeur la somme
de deux cent cinquante piastres de dommages avec intdrat et les
ddpens de Faction.

L'appelante appelle h cette cour du jugement de Ia
Cour de Revision.

En vertu de la section 40 de Pacte de la Cour
Suprine, il y a appel devant cette cour de tout juge-
ment de la Cour de Revision confirmant celui de la
Cour suprieure.

Je dois dire qlue par contre, en vertu de 'article 43
du Code de Proc&dure Civile, les jugements de la Cour
Sup6rieure confirmds par la Cour de Revision ne sont
pas susceptibles d'appels a la Cour du Bane du Roi.

Nous avons done a d6cider si dans la pr6sente
cause le jugement a quo a confirm6 celui de la Cour
Sup6rieure.

Comme on le voit, 1'action ndgatoire a 6t0 main-
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tenue en (our Sup rieure et en Cour de Revision. 1n 5

Suivant la demande qui en avait kt faite par F'action, CANADIAN
NORTHERN

la d6fenderesse fut condamnde, en outre, a faire cer- QUEBEC
RWAY. CO.

tains travaux. V.
En Cour Sup~rieure on avait ordonn6 de faire les GIGNAC.

trauri ndcessaires. Brodeur J.

En Cour de Revision on a spcifi6 que les travaux
decraient <^trc faits suivont la convention des parties.
Alais dans son principe le jugeinent de la Cour Sup6ri-
eure est le mnme; on a simplement spcifi6 plus claire-
inent la nature des travaux i faire.

Il n'y a pas de doute que la partie du jugement qui
maintenait l'action ndgatoire puisse 6tre port6e devant
cette cour. En effet, la Cour de Revision sur ce point
a confirm6 simplement le jugement de la Conr Sup~ri-
eure et la compagnie appelante n'aurait pas le droit
d'aller devant la Cour du Banc du Roi pour faire
renverser cette partie du jugement.

C'est du moins la pratique suivie par la Cour du
Banc du Roi depuis la decision rendue en 1876 dans
la cause de Heauch6ne v. LaBaie(1). Et la Cour Su-
pr~me a dcid6 dans le mime sens dans la cause de
Hull Electric Co. v. Climent(2).

L'autre partie du jugement qui d6termine comment
les travaux devront Atre ex~cuths n'est que la cons(-
quence de Faction n~gatoire elle-mine. Elle ne toiiche
pas a la snbstance du litige, mais elle rend pins ex-
plicite Pordonnanoce de la Cour Supdrieure.

Elle enlive. il est vrai, an demandeur la facult6
d'ex6cuter lui-m~me les travaux. Mais il ne se plaint
pas de cela. Le jugenent a quo d'ailleurs declare
formellement que l'on confirme celui de la Cour
Sup6rieure.

(1) 10 R.L. 115. (2) 41 Can. S.C.R. 419.

10%/
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1915 Dans le cas ofi un jugement de la Cour Sup6rieure
CANADIAN est partiellernent confirm on infirm6 par la Cour de
NORTHEN

QUEBEc Revision, la Cour Supr~me devra exercer sa discr6tion
RwV. Co. pour d6cider si lappel doit tre port6 directement

GIGNAC. devant elle, on bien s'il doit au pr6alable tre sonmis A
Brodeur J. la Cour de Banc du Roi.

Garsonnet, Proc6dure Civile, vol. 5, p. 328.
Le 16gislateur a voulu 6videmment 6viter les appels

trop nombreux et alors il a d6cr6t6 que les jugements
confirm~s par la Cour de Revision seraient imm6diate-
ment port6s an Conseil Priv6 on h la Cour Supreme.
Dans les jugements partiellement confirmis, la Cour
Supreme rencontrera certainement mieux les vues du
16gislateur en permettant de suite 'appel qu'en ordon-
nant aux parties de passer par la Cour de Bane du
RoL.

Les motions doivent 6tre renvoybes avec d~pens.

Motions refused with costs.

Solicitors for the appellants: Taschereau, Roy, Can-
non, Parent d- Fitzpatrick.

Solicitors for the respondent: Belleau, Baillargeon d
Belleau.
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EUGRNE PREVOST, CURATOR OF THE 1914

PHOENIX LAND IMPROVEMENT COM- APPELLANT, *Nov. 17.

PANY (PETITIONER AND DEFENDANT). 1915

AND *Feb.15.

LOUIS BEDARD (PLAINTIFF) ........ .RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, AT MONTREAL.

Illicit contract - Lottery - Sale of land - Subsequent purchaser -

Action p.6titoire-Right of recovery-Ultra vires-Legal maxim
-Notary.

D. sold lands to an incorporated company for the purpose of assist-
ing in carrying on a lottery scheme and, subsequently, conveyed
the same lands to the plaintiff, who brought an action, an

pititoire. claiming the lands and to have the deed to the com-
pany set aside.

Held, per Fitzpatrick C.J. and Anglin and Brodeur JJ., that the con-
veyance to the company. was void for illegality and that the
plaintiff had the right of action to be declared owner of the lands
subsequently conveyed to him and to have the prior conveyance
to the company set aside as having been granted for illicit con-
sideration. Lapointe v. Messier (49 Can. S.C.R. 271) followed.

Per Duff J.-In the circumstances of the case the pretended contract
was ultra vires and void and no right of property passed to the
company. Ashbury Railway Carriage and Iron Co. v. Riche
(L.R. 7 H.L. 653) followed. And, further, as the notary
before whom the deed in question was executed was, at the

time of its execution, an official of the company assuming to

purchase the lands, the deed was without validity as an authen-

tic conveyance of the lands to the company.
Per Idington J., dissentin.-As the plaintiff obtained his conveyance

in circumstances which placed him in the same position as the
vendor, who had knowingly entered into the illicit contract with
the company and to whom the right of recovery was not open,

there could be no relief given by the courts as prayed in the
action.

Judgment appealed from (Q.R. 43 S.C. 50) affirmed, Idington J. dis-

senting.

*PRESENT:-Sir Charles Fitpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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191 APPEAL from the judgment of the Superior Court,
PREVOST sitting in review(1), affirming the judgment of St.
BEDARD. Pierre J., in the Superior Court, District of Montreal

(2), by which the plaintiff's action was-maintained
with costs.

The plaintiff, respondent, acquired certain lands in
the District of Montreal, from one Drolet, in Novem-
ber, 1907, by notarial deed, duly registered. The
Phoenix Land Improvement Company, a company in-
corporated under the statutes of the Province of Que-
bec, and empowered to deal in real estate, had, in
June, 1905, acquired the same lands from Drolet, by
virtue of a deed of conveyance executed before a
notary who was, at the time of the execution of the
deed, president of the company. To the knowledge of
Drolet, the lands had been acquired by the company
for the purpose of enabling it to carry on a lottery
scheme and a portion of them was, in fact, made use
of for that purpose. In these circumstances the plain-
tiff brought the action against the company which,
after the institution of the action, was dissolved on
proceedings by scire facias instituted by the Attorney-
General for the Province of Quebec. The appellant
was appointed curator for the purpose of the liquida-

tion of the company and took the place of the original

defendant in the action. At the trial in the Superior

Court the plaintiff's action was maintained, he was

declared to be the lawful owner of the property in dis-

pute and the deed to the company was set aside as

null and void. This judgment was affirmed by the

judgment now appealed from.

(1) Q.R. 43 S.C. 50, sub nom. BNdard v. Phcpnix Land and Im-

provement Co. (2) Q.H. 42 S.C. 1.
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The questions in issue on the present appeal are 11
stated in the judgments now reported. PREVOST

zn V.
BEDARD.

Lamarche K.C. for the appellant.
St. Germain K.C. for the respondent.

THE CHIEF JUSTICE.-I am of opinion that this
appeal should be dismissed with costs.

IDINGTON J. (dissenting).-The appellant is the
curator of the estate of a company which has been dis-
solved on account of its carrying on the illegal busi-
ness of a lottery.

Certain lands had been conveyed to it by one Dro-
let, as he says (and the courts below find as a fact),
for the express purpose of promoting said lottery
business. This deed of conveyance was registered.
Drolet wants his property back and to get the benefit
of it after having thus used it.

Eighteen months after instituting proceedings in
the way of prosecuting officers of the company for
carrying on the lottery, Drolet conveyed the lands in'
question to respondent Bedard, who would seem
thereby to stand in no higher position in law than
Drolet himself.

The appellant contests the finding of fact by the
courts below. Though there is a good deal to be said
for his contention, especially as the learned judges
were not unanimous in such finding and it largely
turns upon the inferences to be drawn from a contre
Icttre which is capable of a double meaning, I do not
find it necessary, in the view I take of the rights of the
respondent in law to maintain the aefion, to express
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191 an opinion upon the correctness of this finding of fact.
PREVOST I assume, therefore, for argument's sake, that these

V.
BEDARD. findings were quite correct and that Drolet, and the

Idington J. company which the appellant, as curator, represents,
entered upon a lottery scheme clearly contrary to law,
and that he, to enable the illegal scheme (indeed,
most fraudulent as he presents it) to become opera-
tive, contributed these lands and got nothing in re-
turn therefor but some evidence of promises to be
fulfilled in the devious ways that he and some of the
company's officers had designed and contrived might
have worked out to their mutual benefit as, to put it
plainly, a set of rascals.

It does not occur to me that in law our courts of
justice are either bound or permitted to help such a
man, when seeing his venture is likely to prove unpro-

fitable for him, to retire therefrom unscathed with all
his property.

It is a pretty strong proposition in itself, but when
it is made to operate (as presumably it does here, or
may, if we dismiss this appeal, in the like case any
day) to the detriment of creditors, who must be pre-
sumed innocent, I cannot assent thereto.

The articles 989 and 990 of the Civil Code are re-

lied upon by respondent to shew that the contract was
without effect. But how far does that carry him ?

The contract was completely executed and there
was a consideration. That consideration may be said

to be tainted with illegality. The question in such
case is whether or not the respondent can rely upon
articles 1047 and 1048 of the Civil Code, or otherwise
be enabled to recover back what he has given, with his

eyes open, not ignorantly, or induced thereto by false
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pretences, by another party, but as the result of his 15

own planning. PREVOST
V.

Counsel referred to the case of the Consumers' BEDARD.

Cordage Company v. Connelly (1), and the authorities Idington J.
colleeted therein so laboriously by the late Mr. Justice
Girouard.

Unfortunately for the respondent the result of that
rather unsatisfactory case was that the judgment was
ultimately set aside in the Privy Council and a new
trial ordered- (see note on front page iv. of 33 Can.
S.C.R.), and in itself, therefore, as well as for other
reasons, cannot be held a binding authority for the
proposition he has to maintain herein.

The facts of that case, so far as seen from different
points of view by the judges taking part in it, seemed
to entitle the plaintiff to a recovery quite independ-
ently of the view maintained by Mr. Justice Girouard.
In short, the point here involved was not necessary to
be decided by the court for the determination of that
case, or any part of it.

The decision in the case of L'Association St. Jean-
Baptiste de lontreal v. Brault(2), seems much more
in point. It was a case arising out of a lottery held, in
violation of the Criminal Code, as this was according
to the finding of fact, which I assume for the present
to be correct, and to recover a sum of over $2,000 in-
terest earned by a deposit which it was arranged
should be made in a bank and, barring the law render-
ing the transaction illegal, that earning of interest
certainly, as Mr. Justice Girouard put it, at page 617,
might be said in common honesty to belong to the

plaintiff.

(2) 30 Can. S.C.R. 598.
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1915 The appeal, however, was allowed in that case and
PREVOST the action dismissed.

BEDARD. It is to be observed this was decided a few months
Idington J. before the Consumers' Cordage Case (1), and that Mr.

Justice Sedgewick assented to the judgment which,
certainly of necessity, decides the neat point of the
right to recover back entirely the other way from what
in the Consumers' Cordage Case(1), Mr. Justice

Girouard argued for. I take it that Mr. Justice Sedge-

wick in the later case was not changing his mind, but
merely concurred in the result. That result might
have been reached quite independently of the reasons
which MAr. Justice Girouard proceeded upon by the
application of the law relative to allowing or disallow-

ing interest which was all that was involved.

So far, therefore, as this court is concerned that

would seem decisive of this case unless it can be dis-

tinguished in the way some authorities seem to make

by a distinction between the principal and interest or

fruits of that sought to be recovered back.

In that case amongst many other cases relied upon

by counsel for appellant, was the case of McKibbin v.

1]cCone (2), wherein Mr. Justice Routhier not only

denied the right to recover back the moneys paid under

an illegal contract, but supported his views by an

elaborate collection of authorities and a vigorous judg-

ient wherein he maintained the law which has been

so well expressed by the Roman maxim "ex turpi

(.a(Is oil oritur actio" and has stood, as good law, so

long and in so many countries.

I do not intend going into a review of the authori-

(1) 31 Can. S.C.R. 244.
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ties. I merely desire to point out that the provisions 1ns

of articles 1047 and 1048 of the Civil Code do not seem PREVOST

to me to extend to an action of this kind under such BEDARD.

circumstances as exist here. lington J.
I think the line may be drawn where the opinion

judgment of Boss6 J. speaking for the majority in the
case of Rolland v. La Caisse D'Economie Xotre-Damc
de Qu6bec(1) puts it. That case, like Langlais v. La
Caisse D'Economie Xotre-Dame de Qu6bec(2), de-
cided by Andrews J., in truth revolves round conse-
quences of corporate acts done ultra vires. In this
latter the learned judge seems to recognize the same
line as Boss6 J.

I would put contracts for promoting lotteries and
other criminal acts (distinguishable from those merely
invalid) amongst those which are contrary to good
morals.

There are no doubt many cases of another char-
acter such as acts ultra vires and possibly mere muni-
cipal regulations, or enactments imposing a penalty in
cases involving hardly (if any) moral turpitude,
which might give rise to other considerations though

in a sense illegal. Counsel on each side put in since

argument, a supplenentary factun, and I have given

attention to the cases therein referred to.

I am surprised to see myself quoted in the case of

Lapointe v. Messier(3), as countenancing the doc-
trine respondent contends for. Certainly.nothing was
further from my thoughts. I thought I was, as I
generally try to be, careful to avoid any unnecessary

expression of opinion, and certainly expressed none
on the point raised herein. I was well aware then, as

now, of the divergent views that were held on the sub-

(1) Q.R. 3 Q.B. 315. (2) Q.R. 4 S.C. 65.
(3) 49 Can. S.C.R. 271.
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191s ject. The facts in that case, as I viewed them, and the
PREVOST conduct of appellant aided me to view them, did not
BEDARD. permit the question being raised, and I expressly

Idington J. said:-
There is no room left for arguing that this is a suit to recover

back that already paid. If there were I should have to consider the
effect of 58 Vict. ch. 42, see. 11, cited in the appellant's factum.

That section 11 is as follows and differs from the
provisions of the Civil Code.

Every person who has paid any money, commission, fee or re-
ward, to any member of a municipal council for services performed

or to be performed by such member of the municipal council, in his

official capacity, whether it be service rendered by himself, directly. or

indirectly, or through a third party, or for the prosecution of any

business before the council or before any committee thereof, may

recover the same, at any time, by suit at law, in any court of com-

petent jurisdiction.

It seems to have escaped the attention of the courts

in some other cases as well as the counsel in this case.

And, with great respect, I still think that it was

not necessary to the decision of the Lapointe Case

(1) to decide the question raised herein.

Notwithistandiig the conflict of authorities and of

opinion, I think public morality is best served by an

adherence to the principle expressed in the Roman

maxim already cited.
And as to the cases in which, under articles 1047

and 1048 of the Civil Code, the recovery back may

be allowed, this court is on record in the case of

Petry v. La Caisse D'Econonie de Notre Dame de

Qu6bec(2),*against it where, in the view of the court,

there was no error but clear intention. In principle

that case seems to me though involving many different

considerations from what we are presented with

herein, adverse to respondent.

. (1) 49 Can. S.C.R. 271.
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The efficacy of illegality as an answer to the action 1ns

has been recognized in Quebec in many cases, for ex- PREVOST

ample, in Ferguson v. Scott(1), where purchase BEDARD.

money stipulated in a transaction arising out of a Idington J.
lottery was held to be non-recoverable. Are we to say -

the converse is correct aond that a man who got his
price can recover back his land and keep the price ?

In LeBlanc v. Beaudoin et Bidard (2), where a con-
victed felon could not recover an immovable given in
way of compromise of the felony, and Massue v. Dan-
sereau(3), where held money paid for excessive in-
terest when usury laws in force could not be recovered
back, with others, shew the jurisprudence of Quebec is
not, to- say the least, unanimously established in re-
spondent's favour.

I, therefore, think this appeal should be allowed
with costs.

DUFF J.-I express no opinion upon the question
which was discussed whether according to the law of
Quebec (art. 989 C.C.), in the circumstances of this
case, the respondent was entitled in strict law to the
judgment prayed, without regard to possible equities
affecting creditors and others interested in the com-
pany.

I think the appeal should be dismissed upon the
ground that the pretended contract of purchase was in
the circumstances ultra vires of the company; and that
under this pretended contract (the notarial acte de
ente has, in my opinion, no validity as an authentic

deed by reason of the fact that the notary being an

(1) 2 Rev. de Leg. 305. (2) 2 R.L. 625.
(3) 10 C.L. Jur. 179.
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1915 officer of the company purchaser and lacking, there-
PREVOST fore, the essential quality of indifference between the

V.
BEDARD. parties was incompetent) no right of property passed
Duff J. to the company.

The doctrine of ultra vires I have no -doubt applies
to the contract of the Phoenix Land Improvement
Company. That doctrine is not a principle of the
English common law and does not rest upon any
theory as to the nature of corporations or as to the
legal relationship subsisting between a corporation
and its governing body. (See the judgments of Lord
Cairns in Ashbury Railway Carriage and Iron Co. v.
Riche(1), of Lord Haldane in Sinclair v. Brougharm
(2), and Bonanza Creek Gold Mining Co. v. The King
(3).) It is a rule resting upon the interpretation of
the legislative enactments through which the com-
panies to which it applies derive their corporate exist-
ence and capacity. The Phenix Land Improvement
Company, while created through the instrumentality
of letters patent, exists as a corporation and enjoys
such capacity as it possesses in virtue of the Quebec
statute in pursuance of which the letters patent were
granted, and I think the reasoning of Lord Cairns in
Ashbury Railway Carriage and Iron Co. v. Riche (1)
applies to that statute.

ANGLIN J.-I would dismiss this appeal on the

ground that the deed from Drolet to the land com-
pany was void for illegality and that property trans-
ferred for an illicit consideration may be recovered
back. Article 989 C.C. Lapointe v. Messier(4).

(1) L.R. 7 H.L. 653.
(2) [1914] A.C. 398.

(3) 50 Can. S.C.R. 534.
(4) 49 Can. S.C.R. 271.
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BRODEUR J.-Le contrat qui a kt fait entre la con- 1915

pagnie Phoenix Land Improvement et Drolet le 28 PREVOST

juin, 1905, a kt 6videmment fait dans le but d'ex- BEDARD.

ploiter une loterie. La preuve sur ce point est, il est Brodeur J.
vrai, un pen contradictoire, mais les termes de la
contre-lettre qui a td doune h Drolet doivent faire
disparaitre tout doute h ce sujet.

D'ailleurs il s'agirait la d'une question de fait et,
les cours inf~rieures s'6tant prononcies sur ce point
contre les pr6tentions de 1'appelant, il n'y a pas lieu
pour nous de renverser cette opinion.

L'exploitation d'une loterie ne pouvait facilement
se faire par cette compagnie sans avoir certains lots
de terrain et alors Drolet, qui 6tait actionnaire de la
compagnie et bien au courant de ses affaires, a con-
senti par cet acte du 28 juin, 1905, A ui passer un titre
pour ces lots de terre. C'tait de sa part et de la part
de la compagnie une participation h une violation de la
loi et L une fraude que l'on voulait pratiquer sur un
public cr6dule.

Toute consid6ration d'un contrat est illigale si
elle est prohibde par la loi on contraire h l'ordre public
(art. 990 C.C.), et ce contrat est sans effet. (Art. 989
C.C.; Association St. Jeah-Baptiste v. Brault(1 ).

Sirey (1869-2-53), nous rapporte une decision oih
il a 6 jug6 que

les loteries 4tant prohibes par la loi francaise, toutes conventions ou
obligations relatives A leur organisation sont nulles comme avant une
cause illicite et ne peuvent donner lieu A ine action devant les
tribunaux.

Il y a eu en France beaucoup de divergence d'opin-
ion sur la question de savoir si la personne qui avait
fait un acte illgal comme celui-ci pourrait r6pter

(1) 30 Can. S.C.R. 598.
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1915 l'argent qu'elle aurait donn6 en execution de ce con-
PREVOST trat illgal. Cette divergence d'opinion s'est mani-

V.
BEDARD. festie surtout parmi les premiers commentateurs du

Brodeur J. Code Napolkon; mais par la suite on sest quelque pen
- d6parti de cette rigidit6 et les anteurs les plus

modernes sont g~nu(ralement d'opinion que laction en

r~pdtition existe.

Voir Marcad6, vol. 4, no. 458; Hue (ed. 1895), vol.
8, no. 392; Demolombe, vol. 24, no. 382; Laurent, vol.

16, no. 164; Colmet de Santerre (ed. 1883), vol. 5, no.
49 bis IV.; Pont, Explications du Code Civil (ed.

1884), vol. 7, no. 53, au titre des Soci~t~s; Guillouard,
Socibtis (ed. 1892), no. 58.

Nous avons dans cette cour appliqu6 le m~me prin-
cipe dans la cause de Lapointe v. Messier(1).

On peut done dire que l'action en r6p6tition existe
en faveur de celui qui veut se servir de -sa propre tur-
pitude pour faire mettre de ct le contrat illigal qu'il
a fait.

Dans le cas actuel le contrat 6tait de plus fictif on
simul6.

Il n'y a jamais eu intention de la part des parties
contractantes que Drolet cessit d'tre propridtaire des
lots de teire en question. Les operations subs6quentes
qui out 6 faites avec les gagnants de lots Flont 6t de
fagon A laisser subsister cette simulation.

Je n'ai donc pas de doute que ce contrat est sans
effet et doit Atre aussi d~clar6 simul6.

II pent se faire que des cr~anciers de bonne foi

aient transig6 avec la compagnie en se basant sur le

fait qu'elle 6tait propri~taire des terrains en litige

(1) 49 Can. S.C.R. 271.
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dans cette cause. Les droits de ces cr~anciers ne 1915

sauraient 6tre affect6s par le maintien de laction PREVOST
V.

p6titoire du demandeur intim6. BEDARD.

Le jugement a quo doit 6tre confirm6 avec d6pens. BrodeurJ.

Appeal dismissed with costs.

Solicitors for the appellant: Beaubien d- Lamarche.
Solicitors for the respondent: St. Germain, Guerin &

Raymond.
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1914 ALEXANDER WHYTE (PLAINTIFF)... APPELLANT;

*Dec. 17.
AND

1915
- THE NATIONAL PAPER COM-

*Feb. 15. PANY (T.RESPONDENTS.PAmNi (D.EFENDANTS)..........

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Principal and agent-Commission on sales-"'Accepted orders"-
Contract for sale-Construction.

A paper manufacturing company in Quebec agreed to give W. a com-
mission of five per cent. on all "accepted orders" obtained by
him in Ontario to be payable as soon as an order was shipped.
Through W.'s agency a contract was entered into whereby a
company in Toronto agreed to purchase from the Quebec com-
pany during one year paper of a specified kind to the extent
of not less than $35,000 to be furnished from time to time on re-
ceipt of specifications and directions as to destination. When
paper to the value of over $5,000 had been shipped under this
contract the Toronto company refused to furnish further speci-
fications on the ground that said paper was not satisfactory and
the contract was not further performed.

Held, per Fitzpatrick C.J. and Idington J. (Duff J. contra), that
the contract with the Toronto company constituted an "accepted
order" within the terms of the agreement with W. who, as it was

* through the fault of his principals that the contract was not
performed, was entitled to the balance of his commission on the
contract price of $35,000.

Per Davies and Anglin JJ.-If under the contract the only "accepted
orders" were those filled from time to time on receipt of specifi-
cations and directions from the purchasers the discontinuance
of their sending in the same was due to the failure of the
vendors to furnish satisfactory paper and W. was entitled to
damages for being prevented by such failure from earning his
commission. As the evidence shewed that he had done all that
could be incumbent upon him to have the contract performed the
measure of his damages would be his commission on the contract
price.

Per Duff J. dissenting.-The only "accepted orders" under the con-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,

Duff and Anglin JJ.
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tract were those to be filled from time to time on receipt of 1914
specifications. As his case under the pleadings was confined to WHYTE
recovery of the commission on the basis of the contract with the V.
Ontario company being an "accepted order" and as no claim NATIONAL
was put forward (or investigated) at the trial on the basis of PAPEB CO.
the appellant having wrongfully been prevented earning his
commission by procuring "accepted orders" or advanced by
the appellant at any stage of the proceedings, the judgment
could not be sustained on that basis unless it was clear that all
the evidence bearing upon such a claim was to be found in the
record.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario reversing the judg-
ment at the trial in favour of the plaintiff.

The material facts are stated in the above head-
note.

Hamilton Cassels K.C. for the appellant.
Masten K.C. for the respondents.

THE CHIEF JUSTICE.-The appellant's case is that
lie was entitled under the agreement with the respond-
ent company to a commission "on all accepted orders,"
which is in the circumstances the equivalent of "all
sales, whether followed by delivery or not," and
that the contract with the Buntin, Reid Co. is a sale
withini the meaning of that commission agreement.

The whole case, therefore, depends upon the nat-
ure of the latter contract. I have no doubt that for the
reasons given by Mr. Justice Middleton, the Bun-
tin, Reid order once accepted constituted an agree-
ment binding upon both parties to it. It contains the
essential elements of a contract of sale, the thing sold
is properly described and the respondents were there-
after entitled to the benefit of that contract if they

111/
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1915 wished to enforce it. That agreement should, in my
WHYTE opinion, be treated as an accepted order.

V.
NATIONAL The trial judge found, and that finding is not dis-
PAPER CO.

-i turbed, that the Buntin, Reid Co. was able to pay for
TheChief
Justice. the goods and that the default in carrying out the

agreement was wholly attributable to the respondent
company. The appellant is, therefore, entitled to his
commission.

It is urged that with the concurrence of the ap-
pellant a rebate of 10c. a hundred pounds on paper to
be supplied under the contract was to be allowed the
Buntin, Reid Co. There is no doubt that such an ar-
rangemnent was made, and the only question is:-Who
was to pay the rebate ?

I would be disposed to hold that the evidence is
not sufficient to justify the deduction of that rebate
out of the appellant's commission, but out of defer-
ence to the opinions of my brother judges, I agree that
the deduction should be made.

I would allow the appeal for the balance with
costs.

DAVIES J.-I concur with Mr. Justice Anglin.

IDINGTON J.-The respondent by a letter dated
15th January, 1912, agreed to pay appellant a com-
mission of five per cent. on all accepted orders.

He acting thereunder procured a binding contract
duly executed between the Buntin Reid Company and
respondent whereby the former bound themselves to
purchase from the latter during a ppriod of one year,
not less than thirty-five thousand dollars worth of
paper at a price named, and of a kind specified, to be
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fully up to the standard of samples submitted, and to 191

be shipped as directed, from time to time to points WHYTE

inamed in Ontario. NATIONAL

It is contended that contract was not, though duly PAPER CO.

executed and binding upon the purchaser, an order Idington J.

within the meaning of the said obligation.
The learned trial judge held it was such an order

and entered judgment accordingly but the Appellate
Division, holding it was not such an order, reversed
the judgment.

The first, and as Mr. Justice Middleton appropri-
ately calls it the dominating and controlling, clause
of the letter of the contract is followed by a paragraph
therein which is relied upon by the Appellate Division.
It provides that

this commission shall he payable imnmediately the order is shipped
and failing the customer paying the account, we shall deduct from
the first settlement with you the commission paid on said order.

If this term "shipped" is to be construed as the
Appellate Division seems to hold, it would have been
quite competent for the respondent to have dishon-
oured every. order got, no matter how much labour
or expense appellant may have been put to in obtain-
ing same. I cannot think that ever could have been
contemplated by the parties; so the term "shipped"
must be given a more reasonable meaning and not as
applicable to what might but for the default of the
respondent have been shipped.

Then the provision that the commission might
have been deducted in the event of the customer fail-
ing to pay, certainly cannot apply to the case of non-
shipment. It seems clearly pointed to the sensible
meaning of the case of the customer through want of
means or failure to meet his obligations making de-
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1915 fault in payment. It certainly, even in such a case
WHYTE does not extend to a time when the customer had ulti-

NATIONAL mately paid. It is not necessary to solve all the
PAPE CO. riddles within the expression, but as I read that, it
Idington J. was designed, merely to secure orders being got from

first-class customers, of good financial standing, and
thus to enlist the assistance of appellant in securing

the easy collection of accounts.

It does not seem to me that either of these terms

of that clause were designed to cover the case which.
has arisen.

The Buntin, Reid Company's firm admittedly

stands high in the commercial world and no question
can arise as to their financial responsibility.

It seems they refrained from giving specifications
for further deliveries 'because of respondent having
failed to live up to its contract. If so the appellant
is not to be deprived of his commission on their ac-
cepted order, any more than the real estate agent,
whose commission has been earned by a mere intro-
duction or actual sale, no matter how little may come
of the transaction later through any one of a multi-
plicity of causes likely to arise in such dealings.

If this order failed through no fault of respond-
ent to produce the specifications enabling delivery
within its terms, then a right of action accrued to the
respondent against the Buntin, *Reid Company for
damages which would include (not in terms but in-
cidentally by reason of the legal measure of damages
in such a case) this very commission.

It would be somewhat anomalous if after defeat-
ing appellant here, respondent sued and got such
damages. How could Buntin, Reid & Company an-
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swer their default and ask any consideration for what 1915

had happened in this action? WHYTE
V.

If respondent failed by reason of its own default NATIONAL
PAPER CO.

then it surely cannot be excused herein.
Idington .

It seems to me that it never was intended the pro-
vision in this second clause meant any more than that
on the one hand the time of shipment was a conveni-
ent term for payments, and to be read as if shipped
or ought to be shipped, and on the other hand a spur
to stimulate appellant and not a means of depriving
him ultimately of all compensation.

The third clause seems to put that beyond doubt.
It is as follows:-

You shall have the exclusive agency for the Province of Ontario
with the above exception and at any time this agreement should
cease we shall pay you on all accepted orders up to the termination
of this agreement.

His engagement ceased before this action and this
term of the contract thus came into operation.

I think the appeal should be allowed with costs
here and below and the trial judgment be restored.

Since writing the foregoing I find some of my bro-
ther judges proceeding upon a ground neither taken
in the pleadings nor in the notice of appeal to the
Appellate Division nor in the factums here, to cut
down the amount claimed. Indeed, the factum of re-
spondent signed by able and experienced counsel puts
the matter in dispute in appeal neatly thus-

So that the issue is narrowed to the question whether or not the
respondents are bound under the terms of the documents hereinafter
set forth to pay to the appellant a commission on paper which has
never been supplied because orders specifying the necessary particu-
lars of same were never received. In other words, the question in
dispute is narrowed to whether or not the respondents should pay
the said sum of $1,491.36.
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1915 I most respectfully dissent from such a departure
WHYTE from the grounds upon which the case has heretofore

NATIONAL proceeded.
PAPER CO.

Idington J. DUFF J. (dissenting).-1 concur in the construc-
tion put upon the phrase "accepted order," in the
letter of the 15th January, 1912, by the first appellate
division.

That seems to be sufficient to dispose of the appel-
lant's claim as presented in the statement of claim.
It was suggested, however, during the course of the
argument, from the bench, and after some hesitation
the appellant's counsel, who had not taken the ground
in his factum, accepted the suggestion, that there was
evidence sufficient to support a claim on the ground
that the respondents had by their conduct wrongfully
prevented the appellant earning his commission by
procuring "accepted orders" on the principle ex-
pressed by Mr. Justice Willes in Inchbald v. Western
Neilgherry Coffee, T. and C. Plantation Co. (1), in a
passage adopted by the Judicial Committee in Bur-
chell v. Gowrie and Blockhouse Collieries(2), at page
626, as follows:-

I apprehend that wherever money is to be paid by one man to
another upon a given event, the party upon whom is cast the obliga-
tion to pay, is liable to the party who is to receive the money if he
does any act which prevents or makes it less probable that he should
receive it.

It is true that there is some evidence and perhaps
on the case as it stands sufficient evidence can be col-
lected to justify (standing by itself) the inference
that it was the failure of the respondents to live tip
to the terms of their contract with the Buntin Reid
Co. of the 4th June, 1912, which the appellant had

(1) 17 C.B.. N.S.. 733.

168

(2) [19101 A.C. 614.



VOL. LI.] SUPREME COURT OF CANADA.

procured that led to a discontinuance of the sending 1915

of orders by the Buntin Reid Co. under the terms of WHYTE
v.

that contract, and thereby prevented the earning of NATIONAL

commissions which would have been earned if orders PAPER CO.

had been sent and filled as contemplated by the con- Duff J.

tract.
That, however, was not the case made by the plain-

tiff on the pleadings and I do not think it can fairly
be said that any such case was investigated at the
trial. In order to understand exactly what did hap-
pen at the trial it is perhaps necessary to glance at
the pleadings. In paragraph 6 of the statement of
claim it is alleged that the plaintiff obtained many
orders for the defendants which were accepted by the
defendants. In paragraph 7 particulars of the orders
obtained by the plaintiff and accepted by the defend-
ants in respect of which the defendants have not paid
to the plaintiff the stipulated remuneration, are given;
and amongst the orders specified there is this:-June
4th, 1912, order of Buntin Reid Co., $35,000. The
statement of defence in paragraph 3 meets this claim
as follows

Save and except the orders as hereinafter mentioned none of the
orders referred to in the statement of claim were accepted, shipped
and paid for to or by customers in the plaintiff's district in the pro-
vince of Ontario

the exceptions comprising a number of orders amount-
ing to $1,444.63. Then in paragraph 5, the defendant
company says that the commission on the whole of
the Buntin Reid' contract never became payable on
the following grounds: (a) The paper. was not suffi-
ciently specified in the contract to make it possible
to ship the goods without further instructions;

(b) The particulars necessary were not stated in
the contract;
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1915 (c) Orders were never given nor were goods ever
WHYTE shipped or paid for except those on which the plaintiff

V.
NATIONAL has received commission.
PAPER Co.

Duff Besides joining issue, the plaintiff meets this de-
- fence by alleging that the non-delivery of the goods to

the Buntin Reid Co. to the value of $35,000 was occa-
sioned entirely by the defendants' default, "the Bun-
tin Reid Co. being at all times ready to take delivery
if the defendant company on its part had been ready
and able to deliver the same."

The plaintiff's case on the pleadings therefore was
that the agreement with the Buntin Reid Company
t -as an "accepted order" within the meaning of the
letter of the 15th of Jan., 1912, and that the condition
that the commission should be payable "immediately
the order is shipped" in the second paragraph of the
letter had become inoperative because the non-ship-
ment of goods was due to the default of the defendant
company.

That was the plaintiff's case on the pleadings.
At the trial that case was supported by evidence
put forward to shew that the Buntin Reid Com-

pany had discontinued sending orders because of
the difficulty of getting their orders filled; in short
because of the failure of the defendants to fulfil their
contract. It is important to emphasize the point for
the purposes of the question now under discussion
that the foundation of the plaintiff's claim here is the
proposition that the contract with Buntin Reid was
an "accepted order" within the first paragraph of the
letter referred to.

The alleged default of the respondents in the per-
formance of their contract is not put forward as the
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substantive ground of the plaintiff's alleged right of 1915

recovery as shewing, in other words, that the respond- WHYTE
V.

ents had by their conduct wrongfully prevented the NATIONAL

appellant obtaining "accepted orders," but for the PAPER CO.

purpose, as I have already mentioned, of shewing that Duff J.

the condition comprised in paragraph 2 had become
inoperative. The learned trial judge held that the
plaintiff had established his right to recover on this
basis his judgment shewing very clearly that he was
not passing upon any claim of the character now sug-
gested.

The contract in the first place provides for payment of commis-
sion on all accepted orders; and this, I think, is the dominating and
controlling clause, to which all other provisions are subsidiary. This
general provision is followed by a clause providing that the commis-
sion is to be payable "immediately the order is shipped, and fail-
ing the customer paying the account we shall deduct from the first
settlement with you the commission paid on said order."

It is contended by defendant that this limits the generality of
the primary obligation and shews that the commission is not to be
paid unless the order is actually shipped.

I do not think that this is the true construction of the clause.
The parties were contracting upon the assumption that each would
perform its obligations. The commission was to be paid upon all
orders accepted. Some of these orders would be for immediate de-
livery, some for future delivery. The commission was not to be paid
until the goods were shipped, that is, until the time provided for
shipment. The defendants cannot free themselves from liability to
pay commission, by breach of contract.

The Buntin, Reid Company are undoubtedly of good financial
standing, and, if they are in default. can readily be made answerable
for damages. I think the defendant is in this dilemma: If the failure
to complete the Buntin, Reid contract arose from its own fault, then
it must pay the plaintiff's commission. If the failure arises from
the fault of the Buntin Reid Company, the defendant has an ade-
quate right of action against them for damages, and this does not
relieve them from payment of commis-ion.

If driven to determine the issue as to whose fault it was that the
contract was not completed, I should find that the defendant and
not the Buntin Reid Company were to blame. In every aspect of
the case the plaintiff, I think, is entitled to succeed.

The basis of all this is, of course, the proposition
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1915 upon which the learned judge's judgment is founded.
WHYTE namely, that the Buntin Reid contract constituted an

V.
NATIONAL "accepted order" within the letter to the plaintiff.
PAPER CO. The result is that the gi'ound of relief now sug-

DuffJ. gested that the respondents' conduct by preventing
the appellant from obtaining orders precludes them
from denying that "accepted orders" were obtained
for the amount of $35,000, was never investigated at
the trial. jWhile a good deal of the evidence that was
given would have been. quite relevant to that issue
the respondents were not called upon to meet it and
judgment cannot be given against them upon an issue
which they were never called upon to meet, by reason
of evidence put forward alio intuitu unless indeed we
could -be satisfied that we have all the evidence that
could be produced before us now. The respondents
were entitled to go into court meeting the claim of the
appellant which was based upon the proposition that
the Buntin Reid contract was an "accepted order"
within the meaning of the letter, by simply denying
that proposition. Succeeding in this the appellant's
case as put forward is destroyed at its foundation. In
these circumstances as has been pointed out again and
again in the judgments of this court as well as of other
courts of appeal, we should be running the gravest
risk of doing injustice by allowing a case now to be
made on another foundation at this stage. Rudiment-
ary fair play forbids it.

ANGLIN J.-I am, with respect, of the opinion that
this appeal should be allowed and the judgment of the
learned trial judge restored, subject, however, to a
reduction in the amount of the plaintiff's recovery as
stated below.
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On one possible construction of the agreement be- 1915

tween the plaintiff and defendants his commission HYTE

was earned when the defendants saw fit to accept the NATIONAL
PAPER CO.

offer, or order, which he had procured for them from -

The Buntin Reid Company. In that view his right to Anglin J.

payment would arise when the order was shipped, or,
in the event of the order not being filled, when the
time for filling it according to its terms had elapsed.
The defendants might have declined to accept the
order in the form in which it was procured. They
might have insisted upon its being in such form that
further specification by the purchasers would not be.
necessary. They saw fit to accept it, and it may be
that it was an "accepted order" within the meaning
of that term in their agreement with the plaintiff.
But I am not altogether satisfied that the construction
put upon the correspondence by the Appellate Divi-
sion was not correct, namely, that "accepted orders"
meant orders upon which, without further specifica-
tion of the goods to be supplied, the defendants should
be entitled to make delivery and thereupon to sue for
the price. I proceed to deal with the case on this
footing.

The order, if it may be so termed, obtained by the
plaintiff from the Buntin Reid Company was subse-
quently filled in part. That it was not wholly filled
was, on the evidence, due to the failure of the defend-
ants to furnish, upon the specifications which were
sent them by the Buntin Reid Company, goods of a
satisfactory quality and in compliance with their ob-
ligations. It may be that the defendants' failure to
supply satisfactory goods upon these early specifica-
tions did not relieve the Buntin Reid Company from
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1915 their obligation to send in further specifications to
WHYTE the extent stipulated in their contract. But if the

V.
NATIONAL failure of the defendants to obtain such further speci-
PAPEB O. fications and directions for shipment was ascribable
Anglin J. to their own default in supplying goods of a merchant-

able quality and in compliance with the contract,
whatever may have been the effect upon the legal
rights of the defendants and the Buntin Reid Com-
pany inter se, the plaintiff was thereby prevented
from becoming entitled to payment of his commission,
if, in order that he should become so entitled it was
-necessary that the Buntin Reid Company should send
in specifications and directions for shipment. Under
these circumstances the plaintiff would be entitled
to recover damages from his principals. If he had
done all that was incumbent upon him in order to
earn his commission on the Buntin Reid order, and if
the sole reason why the contract made through him
was not fully carried out was the default of the de-
fendants, his damages would be the amount of the
commission itself. If there was still something to be
done by him in the discharge of his duty to the de-
fendants-for instance, if it was part of his obligation
to procure the actual specifidations and shipping dir-
ections from the Buntin Reid Company and he had
not taken. the steps necessary for that purpose, al-

though he had omitted to do so solely because he knew

it would be labour wasted in view of the refusal of

that company to take further shipments-his damages

would be somewhat less than the full amount of his

commission. I am not satisfied that it was part of the

plaintiff's obligation to procure such specifications

and shipping directions. Had it not been for the de-
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faults of the defendants in regard to the early ship- 191

ments, further specifications and shipping directions WHYTE

would, in all probability, have come to them from The NATIONAL
.. PAPER co.

Buntin Reid Company without any further solicita-

tion or intervention on the part of the plaintiff. But Anglin J.

upon the evidence it appears that the plaintiff in fact
did his utmost to obtain such further specifications
and directions and that his efforts proved unavailing
solely because The Buntin Reid Company declined to
take chances of incurring liability for damages to
their own customers through supplying to them such
defective and unmerchantable goods as the defendants
had furnished upon the first specifications sent to
them. These defaults of the defendants were beyond
any reasonable doubt the real cause why The Buntin
Reid Company did not take from them goods in quan-
tity greater than the minimum of $35,000 worth stipu-
lated for in their order or contract. But for those de-
faults the defendants would, in all human probability,
have had from The Buntin Reid Company demands
for paper in excess of the minimum quantity specified
in their contract. In point of fact The Buntin Reid
Company purchased, during the currency of their con-
tract with the defendants, from other paper mills, at
a price materially higher than that which they had
agreed to give to the defendants, $46,940.23 worth of

paper of the class and quality covered by their con-
tract with the defendants. If, therefore, the plaintiff
did not fully earn his commission by procuring an
order which the defendants accepted, and if in order
to fully earn it he was further obliged to obtain specifi-
cations and shipping directions from the Buntin Reid
Company, he was prevented by the default of the de-
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1915 fendants themselves from obtaining such specifications
WHYTE and directions although he made the necessary efforts

V.
NATIONAL to do so, and in that view of the case he is entitled by
PAPER CO.

way of damages to a sum equivalent to the commis-
Anglin J. sion which he was thus prevented from earning.

The respondent objects that in his statement of
claim the plaintiff confines his demand to the recovery
of commission eo nomine and does not prefer an alter-
native claim for damages on the footing that the de-
fendants had prevented his earning his commission,
and that he should not now be allowed to recover on
such an alternative claim. In his reply, however, the
defendant alleges the facts necessary to support such
an alternative claim, and at the trial these facts,
which could be relevant only if a claim for damages
on the 'basis indicated was to be considered, were
fully gone into in evidence. Under these circum-
stances there is no difficulty in dealing with the case
as if a prayer for the alternative relief had been form-
ally included in the statement of claim. Nor can the
defendants very well object to this being done, since
it was pressed at bar on their behalf that a matter of
defence presently to be dealt with, which they did not
plead and to which I find no allusion in the judgment
of the trial judge, in their reasons of appeal to the
Appellate Division, or in their factum in this court,
should now be taken into consideration.

The defendants allege that when the bargain with
The Buntin Reid Company was made it was arranged,
with the concurrence of the plaintiff, that the pur-
chasers should be allowed a rebate of ten cents a hun-
dred pounds on paper to be supplied under the con-
tract, and that this rebate should be paid by the plain-
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tiff out of his commission. That an arrangement for 191

such a rebate was made is common ground. The plain- HYTE

tiff, however, denies that he was to pay it. Although NATIONAL

this arrangement is not pleaded in the statement of PAPER CO.

defence, nor alluded to in the Appellate Division, nor Anglin J.

in the respondents' factum, it was investigated at the
trial. The evidence upon it of the plaintiff and that
of the defendants' manager is in direct conflict. The
question, however, is concluded against the plaintiff,
in my opinion, by two letters written by him to the
defendants on April 19th 1913, and April 30th, 1913.
in the first of which he says:-

I refuse to further continue allowing them (The Buntin, Reid
Company) a rebate on my portion of that commission,

and in the second, alluding to this former letter, he
speaks of

the continuance of al!owing them a rebate of a portion of the com-
mission paid me.

These letters are not satisfactorily explained.
While the agreement for the rebate was discreditable
to the defendants, it was not of such an illegal or
illicit character that they are precluded from claim-
ing the benefit of it as against the plaintiff. Cal-
culated on the basis of the price mentioned in the con-
tract, the plaintiff's full commission of 5 per cent,
would amount to 321 cents on every hundred pounds
of paper to be supplied. Deducting from this ten cents
per hundred pounds would leave his net commission
224 cents per hundred pounds. His recoVery for com-
mission at the trial, where this partial defence was
not given effect to, was $1,596.43 of which $1,491.36
represented commission on the Buntin Reid order.
This would be at the rate of 32-1 cents per hundred
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1915 pounds. The ten cents a hundred pounds rebate
WHYTE would amount to $458.88. Deducting this sum from

V.
NATIONAL the total recovery $1,596.43 there is a balance of
PAPER CO. $1,137.55 and that is the sum for which the plaintiff
Anglin J. is, in my opinion, entitled to judgment.

I think the plaintiff should have his costs of the
appeals to this court and the Appellate Division, as
well as his costs of the action.

Appeal allowed with costs.

Solicitors for the appellant: Cassels, Brock,[ Kelley d
Falconbridge.

Solicitors for the respondents: Masten, Starr & Spence.
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WILLIAM PICI('E (I)FENIANT) ....... APPELLANT; 194

AND *Nov. 11. 12.

THE CHI('OUTIMI PULP COAI 1915
I RESPO-NDENTS. -.PANY ( PLAINTIFFS) ............. RN. March 13.

ON APPEAL FROM THE ( OURT OF KING'S BENCH, APPEAL
. SIDE, PROVINCE OF QUEBEC.

Libel-Business reputation-Action by incorporated company-Truth
of facts alleged-Fair coin incnt-Justification-Public interest-
Qualified privilegc-Charge to jury-Misdirection-Misleading
statements-Fractice-Eidnee of special damage-Yewc trial.

There being a dispute between the parties as to the ownership of
certain lands, the plaintiffs, a commercial corporation, obtained
special legislation vesting the lands in question in the company.
On becoming aware of this legislation. the defendant published
letters in several newspapers accusing the company of obtaining
it by political influence and preventing him vindicating his title
in the courts. In an action to recover damages for libel, the trial

judge told the jury that the defendant's defence of justification
would be established if they were satisfied that, although in fact

untrue, the defamatory statements had been made in honest
belief of their truth, and that, if the publications were an honest
comment on the facts as stated, that, in itself, would be suffi-

cient to establish the defence of fair comment. On the findings
of the jury, judgment was entered for the defendant. but this
judgment was set aside, on the ground of misdirection, by the
judgment appealed from and a new trial ordered.

Held. per curiain, that where a libel conveys imputations calculated

to injure a trading corporation in respect of its business the

corporation can maintain an action for damages.
Per Duff J.-The publication complained of was capable of being read

as charging the company with having used political influence

for the purpose of procuring legislation giving it possession of

property in derogation of what, to its knowledge. were the de-

fendant's rights, and this was an imputation calculated to in-

jure the commercial corporation in its business.
Held, per Idington, Duff, Anglin and Brodeur JJ., Davies J. dissent-

ing.-That the directions by the trial judge as to the defences of

justification and fair comment were erroneous and misleading.

*PRESENT:-Davies. Idington, Dull. Anglin and Brodeur JJ.
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1014 Ier Davies J. dissenting.-Taken as a whole, the charge of the trial
PICE judge was clear and explicit and placed the material issues fairly

before the jury, and, consequently, the judgment entered at the
CYITCOUTIMI trial on the findings of the jury ought not to be disturbed.

PULP CO. Per Anglin J. dissenting.-That, as a judge could not properly ride or
a jury reasonably find that the defendant's letters were calcu-
lated to injure the property of the plaintiff's or their business
reputation, as a commercial corporation, they could not recover
without proof of special damage.

Judgment appealed from (Q.R. 22 K.B. 393) affirmed, Davies and
Anglin JJ. dissenting.

APPEAL and CROSS-APPEAL from the judgment
of the Court of King's Bench, appeal side (1), setting
aside the judgment entered in the Superior Court, Dis-
trict of Quebec, on the findings of the jury, by which
the plaintiffs' action was dismissed with costs, and
ordering a new trial without costs.

The trial took place before His Lordship Mr.
Justice Dorion and a jury and, in answer to ques-
tions submitted to them, the jury found that the
allegations in the letters published by the defend-
ant, as mentioned in the head-note, were substan-
tially true, that the matter therein referred to
was one of public interest, that the defendant had
made the publications in the interest of the public
and in good faith, and that no damage had been
thereby caused to the plaintiffs. On these findings
the learned trial judge entered judgment for the de-
fendant. On an appeal to the Court of King's Bench,
the judgment entered by the trial judge was set aside
on the ground of imisdirections in the charge to the
jury and a new trial was ordered, Trenholm J. dis-

senting. From this judgment the defendant appealed
to the Supreme Court of Canada, asking to have the
judgment in the Superior Court restored, and the de-

(1) Q.R. 22 K.B. 393.
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fendants cross-appealed on the ground that the Court 1915

of King's Bench erred in refusing to allow them their PRICE

costs on the appeal to that court. CHICoUTIMI
PULP Co.

G. G. Stuart K.C. and L St. Laurent for the ap-

pellant and cross-respondent.
E. Belleau K.C. and A. Taschereau K.C. for the

respondents and cross-appellants.

DAVIEs J. (dissenting). - This was an action
brought by the respondents, an incorporated company,
against the appellant for an alleged libel contained in
a letter published by him in the public newspapers
charging the company with having pVomoted the pas-
sage of a bill through the Legislature of the Province
of Quebec transferring to them certain property which
the plaintiff claimed as his, and characterizing it as an
act of spoliation and theft. The alleged libel charged
that

the intention of the promoters was to obtain a legislative title to pro-
perty which the Chicoutimi Pulp Company pretended to own but its
title to which w-as manifestly so insufficient that it was afraid to
submit it to the test of a legal decision;

and, after saying he was advised that though the in-
tention of the promoters was clear, it was doubtful
whether the object had been obtained, he goes on to
say:-

Should I find that my property really has. been transferred to
the Chicoutimi Pulp Company I shall come back to the legislature to
undo the injustice done and return the property stolen.

The trial of the action took place before Mr. Jus-
tice Dorion and resulted in certain findings of the
jury in answer to questions submitted to them upon
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1915 which findings the trial judge directed judgmiient to be
PRICE entered for the defendant.

V.

('1ICOUTII The Court of King's Bench set aside this juidgient
PuLp Co.

- and directed a new trial to be had on the ground that
Davies J. the trial judge had iisdirected the jury. With great

respect, however, I think that they were wrong and

that their error arose from the fact which seeis to

have entirely escaped their attention that the proceed-

ings of the legislature and its Private Bills Comninittee

with respect to which the alleged libel was written was.

at any rate so far as defendant was concerned whose

legal rights as claimed by him were being dealt with,
what is known as an occasion of qualified privilege.

Such an occasion is one on which public coninent and

observation might properly be made in the absence

of malice such comment being such as a jury would

find to be fair and reasonable.

The letter complained of sets out the text of the

clause proposed and added to the bill introduced in

the Legislative Assembly for amending the plaintiff

company's charter the latter words of which clause

contain the words of enactment which the defendant

so bitterly complained of, namely,

and all the said lands are declared to have been and to be the pro-

perty of the Chicoutimi Pulp Company.

"The said lands" included those to which the plaintiff

claimed title and which lie declared were by this legis-

lative enactment sought to be transferred to and

vested in the company.

The letter also sets out the amnendment proposed

by the Attorney-(eneral when the bill reached th

Private Bills Committee of the Legislative Conncil

and accepted by that committee, which amendinent
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omitted the objectionable words above qnoted. The 1915

letter also states the proceedings in the council, when PRCE

the bill was reported to then, restoring the clause with CHCOCTIMI
PULr Co.

the objectionable wovrds which had been elided by the -

comlittee and giving the names of those who voted Davies J.

pro and con.

The alleged libellous comment upon this action of
the legislature and upon the company and such of its
officers as were members of the legislature I have
already given.

The (uestions for submission to the jnry were in

accordance with the practice of the Province of Que-
l:er decided on and fixed by one of the udges after

issule had been joined on the plendings and before the

action went down to trial.

Two important questions there were, it seems to

Ime, which directly arose out of tle action and oi the

determination of which it shoild le disposed of; one

Was whether the occnsion was one of qnalified privi-
lege and the other whthtier defendant's coumments wvere

fair and legitiniate criticism ipon the facts.

The first question was for the trial jidge to deter-

mine 11(1, in ily opinion, he did go correctly when he

held the omaioni one of qualified privilege.

In the (ase of Stuairt v. Iell(1 ), at page 315, Lind-

ley L.J. says:-

A privilegl m numunication i, one nale on a prhiilegel een:ision,

anl fairly warranted v it. anl nit provNd to have been male nuici-

ously. A privileged occasion is one wh ich is held in point of a w ti

rebut the legal implication of malic which would otherwise be nucale

from the utteranc (i f untrue defamatory ianguagie. 1hiA is the

effect. in a few words. of the Ineling eases on the -ibject.

Ever since the case of Waqison v. Walter (2) was

(1) [18911 2 Q.B. 341.
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1915 decided it has been held that fair reports of proceed-
PRICE ilgs in Parliament, although disparaging to the char-

CHICOUTIMI acter of individuals, have a common law immunity
PULP CO. similar to reports of proceedings in courts of justice.
Davies J. Whether or not the subject matter of the comment

or criticismn is a matter of public interest is a question
of law for the judge, but the matter defended as com-
ment must be comment and not mere assertion of fact.
A iman cannot, under the pretence that what he is pub-
lishing is comment only, misrepresent the facts. But
whether he has or has not misrepresented them comes
within the province of the jury to determine and not
the judge.

The other question, whether the comment was fair
or not, it is much to be regretted, was not specifically
submitted to the jury to answer.

The learned judge, however, was most careful in
his harge to tell the jury that the criticism on such a
qualified privileged occasion must be fair, reasonable
and legitimate and that unless they found it to be so
they should find a verdict for the plaintiffs and con-

deni the defendant.
As to what is fair and reasonable comment, I quote

the opinion of Bowen L.J. in Mericale v. Carson(1),
at page 283:-

This leaves unsettled the inquiry, and perhaps it was intended in
Campbell v. Spot tiswvoode(2) (a case which has never been ques-
tioned) to leave it unsettled, what is the standard for the jury of
fair criticism ? The criticism is to be fair, that is, the expression
of it is to be fair. The only limitation is upon the mode of expres-
sion. In this country a man has a right to hold any opinion he
pleases, and to express his opinion, provided that lie does not go be-
yond the limits which the law calls fair, and, although, we cannot
find in any decided case an exact and rigid definition of the word

(1) 20 Q.B.D. 275.
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fair, this is because the judges have always preferred to leave the 1915
question what is "fair" to the jury.

PRICE

In the case above referred to of W1ason v. Walter CHICO-TIMI

(1), Lord Chief Justice Cockburn delivering the judg- PULP CO.

ment of the Court of Queen's Bench after holding the Davies J.
publication of the reports of Parliamentary privilege
as coming within the rules applicable to occasions of
qualified privileges went on to say, at page 96:-

The publication of the debate having been justifiable. the jury
were properly told the subject was, for the reasons we have already
adverted to. pre-en:inentl' one of public interest and, therefore, one
on which public comment and observation might properly be made.
and that. consequently, the occasion was privileged in the absence of
malice. As to the latter, the jury were told that they must be satis-
fied that the article was an honest and fair comment on the facts -

in other words. that, in the first place, they must be satisfied that the
comments had been made with an honest belief in their justice, but
that this was not enough. inasmuch as such belief might originate in
the blindness of party zeal, or in personal or political aversion: that
a person taking upon himself publicly to criticize and to condemn the
conduct or motives of another, must bring to the task, not only an
honest sense of justice. but also a reasonable degree of judgment
and moderation, so that the result may be what a jury shall deem,
under the circumstances of the case, a fair and legitimate criticism

on the conduct and motives of the party who is the object of censure.

The charge of the learned judge was very lengthy

and was signed and fyled by him in the records of the
court, as required by the procedure in Quebec. We
had the original record with this charge before us and
I must say that, taken as a whole, it is a correct ex-

planation of the law and a fair and clear charge and

direction to the jury as to what they should find iN

order to bring in a verdict one way or the other.

TIeir answers to the questions which had been
settled and which were put to them (neither party
asking for an additional question) must be read in the

light of this charge.

(1) L.R. 4 Q.B. 73.
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uns Dealing with the question of fair comment, the
PRICE learned trial judge said:-

V. Z

C'urnCoun.l The law gives every citizen the right to discuss public atfairs in

-_ the newspapers, in public meetings, et celera, to express opinions; in

Davies J. short, to comnient on public affairs. Such comments are necessary

in a country like ours where there is constitutional government, in

order that public opinion may be enlightened. In the present case,

the question that aries is one of public order, that is, whether it is

right that the legislative power should invade the judicial power.

But these comments when made must be fair; they must not go be-

vond the limits of a fair and reasonable criticism of the facts,

whether true or false. The comment has to be considered separately

from the question of fact. The report of the facts may be false

and malicious, and-the comment fair. In the same way, the report

of thie facts may be true and made without malice, but the comment

may be unfair.
The defendant must be condemned, where he has maliciously re-

ported facts, which are not true, without unjustly commenting on
them, and where lie has commented unfairly oin facts reported. even

if true.
Oi the other hand. if lie has reported without malice what lie

thou gh t to be true and if he has expressed reasonable opiiioni . justi-

fled by the facts as reported tie must he exonerated, however severe

may have been his comments, however damaging may have been the

publication of the facts and comments.

No doubt sentences may be found inl different parts

of the charge which, divorced from their context, may

he said( niot to corrertlv state the whole law. But

taken as a whole, alld that is the on1ly way a jldge's

chargt shoild he passed uponi, I think this ciatrge is

not open to the objections respondents make.

lIratwell L.J., in Clark v. Molyicu r(1), says. at

paw- 243

I certainly think that a sumniming up is not to be rigorouly criti-

cized; and it would not be right to set aside the verdict of a jury

because in the course of a long and elaborate sunmming l) the judge

hts ised inaceurate language; the whole of the sununing up must be

considered in order to determine whether it afforded a fair guide to

the jury aud too inuch weight must not lie allowed to isolated ml

detaetied expressions.

(1) 3 Q.B.D. 237.
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The jury found amongst other things that the y
article complained of was "substantially true," that PRICE

"it dealt with (Itistions which interest the public," cicoUTnhl
PuLP ( O.

that "it was published in the publiesinterest and in
good faith" and that "it did not cause anv damage Dadves ..

to the plaintiff."

Now these findings could not have beiT made un-
less, as the judge charged them, the jury reached the
conclusion that the comments of the defendant upon
the qualified privileged occasioni were fair, legitilmate
and reasonable.

There does not seem to be any doubt that the pre-

sident and vice-president of the company who were

enimbers of the legislature, and who respectively

moved, in the assembly and in the council, the clause

complained of, acted in good faith in promoting and

carrying it because they believed that the defend tnt

was a party to an all 1roulnld understalding or agree-

mient made Ibetween the two litigants and represIta-

tives of the Provinicial Government whereh A- defendant

was to rel'nu(llish hi" claim- to the lands in dispute

inl 1-ctummrnm for other INds he was to g-et from the

Crown.

On the other hand, the defendan t front the first

Ibtterly denied being a party to or consentin-g to any

such agreement and much of the evidence taken at the

trial had reference to these two divergent claims.

The charge went very fully into this evidence and
submitted it fairly to the jury as an important factor

for themi to consider in determining whether the de-
fendaint was or was not gufilty of malice.

The contention on the part of the respondent-,, de-

fendants, ay I understood it, was that the absence of
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1915 any reference in his letter to this contention of the
PRICE respondent company shewed malice on his part. It

CHacouTIMI was not perhaps an unfair argument to present and it
PULP CO.

PUL C was urged with force not only here but before the
Davies J. court and jury that tried the case. But it could not

be denied that it was purely a question for the jury,
one of the factors which they had to consider in de-
ciding upon the answers they gave to the questions
asked them and, therefore, not one with which the
courts ought to interfere if there was any evidence
on which the jury could find as they did. That there
was ample evidence for the jury so to find I think is
clear.

On the whole, I have reached the conclusion that

the appeal should be allowed with costs here and in

the Court of King's Bench and that the judgment of

the trial judge should be restored.
Having reached this conclusion, it is perhaps not

necessary for me to express an opinion upon another

important question which might well have arisen but

which does not seem to have been discussed at the trial

or in the Court of King's Bench, namely, whether an

action by an incorporated company, such as the plain-

tiff, will lie at all for snch an alleged libel as the one

in question or whether it must be brought by the iii-

dividuals acting for the company or composing it.

The question was considered in the case of the

South Hetton Coal Company v. North-Eastern News

Association(1), by the Court of Appeal in England,
where it was held that an action of libel will lie at the

suit of an incorporated trading company in respect of

a libel calculated to injure its reputation in the way of
its business.

(1) (1894) 1 Q.B. 133.
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In that case, Lord Esher, at pages 138-139, says: u91
PRICE

Although the law is the same with regard to libel on a firm or a.
company as with regard to libel on a person, the conditions under CJICOUTIMI

which the particular statement can be libellous may not exist with PULP CO.
regard to them. There are other statements which would have the Davie J.
same effect, whether they were made with regard to a person, or a
firm, or a company; as, for instance, statements with regard to con-
duct of business. It may be published of a man in business that he
conducts his business in a manner which shews him to be a foolish
or incapable man of business. That would be a libel on him in the
way of his business, as it is called - that is to say, with regard to
his conduct of his business. If what is stated relates to the goods
in which he deals, the jury would have to consider whether the state-
ment is such as to import a statement as to his conduct in business.

On the same page he says that while an exhaustive
rule cannot be laid down as to what would be a libel
on a company,

statements may be made with regard to their mode of carrying on
business, such as to lead people of ordinary sense to the opinion that
they conduct their business badly and inefficiently.

At page 141, Lopes L.J. says:-

With regard to the first point I am of opinion that, although a
corporation cannot maintain an action for libel in respect of any
thing reflecting upon them personally, yet they can maintain an
action for a libel reflecting on the management of their trade or
business, and this without alleging or proving special damage. The
words complained of, in order to entitle a corporation or company to
sue for libel or slander, must injuriously affect the corporation or
company as distinct from the individuals who compose it. A corpora-
tion or company could not sue in regard of a charge- of murder. or
incest, or adultery, because it could not commit these crimes. Nor
could it sue in respect of a charge of corruption or of an assault,
because a corporation cannot be guilty of corruption or of an assault,
although the individuals composing it may be. The words com-
plained of must attack the corporation or company in the method of
conducting its affairs, must accuse it of fraud or mismanagement,
or must attack its financial position.

He then adopts the limits of a corporation's rights
suggested by Pollock C.B. in Metropolitan Saloon
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1915 Omnibus Co. v. Ha-wkins(1), at page 90, where he
PRICE says

CH1corTnIl That a corporation at common law can sue in respect of a libel.
1ULr Co. there is no doubt. It would be monstrous if a corporation could

-e ~maintain no action for slander of title through which they lost a
Davies J.

- great deal of money. It could not sue in respect of an imputation of
murder, or incest, or adultery, because it could not commit those

crimes. Nor could it sue in respect of a charge of corruption, * *

although the individuals composing it may. But it would be very

odd if a corporation had no means of protecting itself against wrong

and, if its property is injured by slander, it has no means of redress,

except by action. ThereforQ, it appears to me clear that a corporation

at common law may maintain an action for a libel by which its pro-
perty is injured.

Kay L.J. gives judgment to same effect.
In the case before us, while in the view I take of

the facts, the qualified privileged occasion, the trial

judge's charge and the findings of the jury, it is not

necessary for me to decide whether this action would

lie at all, I may say that I entertain very grave doubts

whether, under the authorities, it would, and my in-

clination is towards the view that it would not. I

prefer, however, to base my judgment upon the

grounds previously stated that the occasion was one

of qualified privilege and that the findings of the jury

read in connection with the judge's charge really mean

that the language complained of was fair and legiti-
mate criticism.

IDINoTON J.-This is an action of libel brought by

the respondent against the appellant founded upon

the publication by the latter in three newspapers pub-
lished in the Province of Quebec of a letter written

by him.
There was a private bill pending before the Legis-

lature of Quebec promoted by the Town of Chicoutimi.

(1) 4 H. & N. 87.
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This bill was 50o aliellded as to incorporate therein a

deClaration confirming the respondent's title to soi PRme

grant illade by the Crown. CIcornTIM
PurL' Co.

The appellant in said letter reeited the proceed- -

ings in the legislature -which I need not dwell upon at Idington J.

len gth.

In the coirsi of his statements therein referring

to this antendient he said:-

Now a portion of the lands lescribed in this paragraph never has
been an(d is no:t now the propertY of the Chicoutimi Pulp Company,
but is my property.

And then lie proceeded to state the history of the

amendment and com111ented thereupoln as follows:-

The intention (if the promoters was to obtain a legislative title to
property which the ( hicoutimi Pulp Company pretended to own, but
its title to which was manifetly so insulicient that it was afraid to
submit it to the test of a legal decision.

I think the public must conclude that the Chicoutimi Pulp Com-
pany had no confidence in their pretended title, otherwise the un-
heard of reeorse to a declaratory law with respect to private pro-

perty would have been unnecessary.
While the value of the land at issue may not he very great the

principle involved in legislation of this character is of supreme im-
portance to the public; not alone to those persons whose property the
Chicoutimi Pulp Company may covet, but to all people whose pro-

perty may be coveted by others having sufficient influence to obtain
legislation of this kind.

I may, however, add that I am advised that though the intention
of the promoters is clear, it is doubtful whether the object has been
attained. and I propose forthwith to test the question and if neces-
sary carry it to the Privy Council: should I find that my property

really has been transferred to the Chicoutimi Pulp Company, I shall
come back to the legislature and ask that body to undo the injustice

done and return the property stolen.
I suggest for the consideration of the public whether legislation

of this character is not calculated to prove injurious to Canadian

enterprise seeking capital on the English or foreign money markets.
If companies can promote and carry legislation transferring to them

other people's property, they can also promote and carry legislation
by which creditors will be deprived of their security. or. if desired, of

their recourse against their debtors. Is it reasonable under these cir-
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1915 cunstances to expect that capitalists will invest money in this

PRICE province.

CHIcoUTIMI The respondent's action is founded upon the letter
PULP Co. as a whole, but must rest upon these quotations.

Idington J. Amongst many other things pleaded in defence the

appellant alleged as follows:-

14. The letter published under his signature in the Chronicle, the
Montreal Star, and the Gazette, was written and signed by him and
was published at his request.

15. The statements of fact contained in the said letter are true
in substance and in fact.

18. This amendment was introduced without notice of any kind
to the defendant or to the public and contrary to all Parliamentary
rules, regulations and usages concerning private bills, and the per-
sons who so introduced it intended thereby and the object of such
amendment was to endeavour to obtain a statutory or legislative

title to certain lands which did not belong to the plaintiff, but did

belong to the defendant and which were in question at that time and

with respect to which litigation was threatened.

47. The defendant's letter was a fair statement of true facts

referring to a matter of public interest and was a fair and bond

fide comment, not only with respect to matters which the defendant

had a right and an interest to make public, but a fair and bond fide

comment on matters of public interest.

On the issues so joined the respondent as plaintiff
was entitled to have the jury pass.

It is claimed, and I think with reason, that the

learned trial judge so misdirected the jury that the

verdict obtained ought not to stand.

The court of appeal has set aside the verdict and

directed a new trial. From that judgment this appeal
is taken.

I am, with great respect, afraid that there was

much misconception of law involved in the charge of

the learned trial judge on the trial of this simple issue
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and hence that the complaint of misdirection which 1

has been pressed is well founded. PRICE
V.

I do not propose to enter in detail upon the mani- CHIcoUTIMI

fold issues presented and the various misdirections of PULP Co.

the learned trial judge. Idington J

Speaking generally thereof, however, he seems to
me, I submit with great respect, to have confused the
issues which ought to have been presented to the jury
and has thus been led into error.

If any doubt existed as to the defamatory char-
acter of these statements a further question should
have been submitted to the jury whose province it is
to pass thereon.

Then if the issues presented by the pleadings justi-
fying as true the parts which I have quoted of the
letter complained of, and assumed to be defamatory,
had been well and truly tried out and the truth or
falsity thereof, or of material statements therein, first
ascertained, matters would have been very much
simplified.

The action was launched some ten years ago and
the pleadings I quote from filed shortly thereafter.

The appellant instituted, as threatened in said
letter, proceedings to establish his title and followed
same to the Privy Council and in these proceedings he
failed entirely to establish the title he asserted. The
trial of this action seems to have stood over awaiting
the result of that litigation.

It surprises one to find, in face of such a result (un-
less something new turned up afterwards which does
not appear), the pleading of the defence of justifica-
tion which I quote, still adhered to, instead of that
assertion of title being withdrawn. A defence of jus-
tification involving the truth in substance and in fact

13
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1915 of on alleged libel is often a perilous sort of pro-
1RICE ceed i n.

V.
('1acoUrnI The appellant no where in his long pleading sets

PULP CO.
up specifically a claim of privilege but in law contends

Idington J. that what lie does set up constitutes a privilege of
some kind.

So far as reporting what actually transpired in the
legislature or before its committees is concerne( that
clearly is privileged. And so far as a fair and reason-
able comment thereon is concerned that also was per-
missible; for to speak the thought we will is the very
life blood of our freedom and free institutions. In
doing so, however, no one has the right to invent state-
ment of fact and present it for truth. Nor has he the
right in his comment to put forward what others may
have invented, and publish that or aught else as fact
which is false. No belief, on the part of one publish-
ing any such comiment, in such falsehood can justify
its publication as part of his comment.

The reasoning used may be grossly fallacious and

thus, in effect, a falsehood in itself, but of that the
law will take no notice. In thus appealing to man-
kind they are supposed to be able to discriminate the
true from the false if only the fundamental facts upon

which the comment proceeds are shewn to be true.

It has been said by high authority that this right to

comment should not be called a privilege. And as a

matter of expediency it may be as well when we see

how confused people get over the meaning of the term

"privileged" to bear that observation in mind.

The comment must be fair, but much latitude has

in practice been permitted, for wise men treat with

silent contempt that which fair minded men can, when
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nothing buit facts are presented, adjust and correct 1915

for themselves. And thus the appellant, in dealing PRICE

with ther natter he had in hand, might have gone very C1ircoUnir
PULP Co.

far in his strictures upon private legislation of the -

character of that lie was assailing. But he was bound Idin4tn J.

in doing so to adhere to the truth so that such fair

minded muen as he was appealing to might not be led

astray.

He couild have presented to the public just exactly

the nature of the claim lie put before the legislative

coinmm ittee with the answer made thereto and asked his

teaders to decide relative to his appeal.

Such, as I have tried to set forth, I conceive was

the law that ought to have been observed. Instead of

that it seems to have been thought and, indeed, is

uredl before us that it mattered not in such circum-

stances whether what was stated was true or not, so

long as it was honestly believed by appellant, and pub-

lislied by him in good faith.

I am unable to hold that view of the law.

There are urnY situations in the comnerce of man-

kind when it becomes the legal, social, or moral, (utv

to speak, and in doing so to give honest utterance to

that which when it comes to be investigated may prove

absolutely false, and in many cases he so speaking is

privileged and protected unless lie can he sheuyn to

have been actuated by malice.

But this is not such a case. And to confuse it with

that class of eases in their various shades of absolute

and qualified privilege is to mislead, and, wiheni doing

so in charging a j ury, is to misdirect them.

The law is so well expounded by Lord Blackbrmn
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1915 and others in the case of Campbell v. Spottiswoodc
PRICE (1), and many cases following it, that I may refer

V. Z

CHICOUTIMI those concerned to said exposition, and to otlier cases
PULP CO.P collected in Fraser on Libel and Slander, pp. 90-95.

Idington J. For the purpose, therefore, of furnishing a bar to

the action the investigation of the belief or good faith
of appellant is of no avail.

As, however, in many other libel actions, there is
in this an aspect of it which gives rise to the considera-
tion of the question of the appellant's good faith and
his reason for believing that he had a right to assert
that he had a title to the lands he claimed as his. And
that, if he thinks it worth while, he has a right to
insist on the court and jury hearing him in mitigation
of damages. It cannot form in itself in such a case
as this a defence barring the action.

I can imagine a man, wishing to justify himself
before the public, using thi-s right as means thereof
even if only nominal damages asked at the opening of
the trial, though I should doubt its expediency in a
ten year old case.

In dealing with such investigation as was made on
the trial relative to this question of the good faith and
belief of the appellant there seems also to have been
much confusion of thought. And that was carried
into the charge of the learned trial judge to the jury.
He seems to have treated the matter as if it were neces-
sary to prove a contract in writing and to have held
that, as there was no commencement of proof in writ-
ing, what was adduced of an oral character must fall
to the ground. I submit, with deference, that it was
the conduct of the appellant for years preceding his
letter in relation to these matters alleged against him
so far as shewn to be inconsistent with an honest belief

(1) 3 B. & S. 769.
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in his assertions of a title possessed by him that bore 1

upon the issues relative to such belief and good faith. PRICE
V.

From that course of conduct inducing, as it was CHICOUTImI
PULP Co.

alleged, reciprocal conduct on the part of those he -

assails, even an agreement or understanding might

have been inferred or submitted as a fair ground for

an inference which forbade his honestly asserting such

title as he set up.

I am by no means to be taken as asserting that

such is the fair inference or conclusion to be reached.

That was and is for the jury to consider. And it was

for the learned judge trying the case to have directed

their minds to a fair consideration of such evidence of

any kind shewing his conduct in its bearing upon this

subsidiary question of the good faith of the appellant.

Again I may point out that the last paragraph of

the defence, being also the last of the three which I
have quoted, couples together two or three matters

which ought to be kept for consideration in the first

place, quite independent of each other. The first part

of the paragraph is apparently a repetition of para-

graph fifteen, which must stand or fall by itself; and

if it fall, then in my view of the law which governs the

case, that defence fails; and if that fails there cannot

be maintained the further proposition of a defence of

fair comment.

There has in such a case been a failure to maintain

what the law recognizes as fair comment and imposes

as a fundamental part of what constitutes fair con-

ment.

Counsel for appellant submitted that no case had

been made out and that the case should have been
withdrawn from the jury and the action dismissed.
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III my view of the law I need hardly say that I can-
PRICE not assen1t to such a proposition.

1'.

tICoUrmir 11e also took the objection, which is not set up in
PULP Co.

the statement of defence, that the respondent heing a
-ington J. corporation cannot maintain such an1 action as this,

nder the existing circumstances attendant thereon,

and resting upon such a basis as the appellan t's letter
furnishes.

I do not think there is anithing in any of the deci-
sions in the cases to which he has referred which can
b)e held to maintain the objection. And I may frankly
say that some obiter dicta I have observed therein do
not seem to me maintainable.

It would le short-sighted policy to try and so

mould the law as needlessly to restrict the right of

corporations to bring an action for libel.

In these days when corporations engage so uiich
of the business activities of mankind and are dail 
assailed in the press, I think any one of them so at-
tacked ought to have the power to assure the public

on whom it relies for business that its conduct has iot

beeu that imputed in any such attack as this, for

examI ple.

Bringing an action for libel and putting him de-
faming any such entity to the proof is its only mnean

of defence. To deprive any one of then of such ripghi

would be sure to tend to make their conduct wNor

instead of better. It is the public's highest interest to

have as much publicity given to corporate lealin-s

with the public as possibly can le brought about.

I think this appeal should be dismissed with c1sts.

As to the cross-appeal I think to allow it, even if

11o00d ground of complaint, which I do not find, would
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he to infringe on the settled jurisprudence of this

court relative to mere questions of costs. PRCE

The cross-appeal should also be dismissed with U nmCOUTDIPrLP Co.
costs to be set oft against the other costs of the appeal ington
herein.

DUFF .J.-Inl this case I regret to say that I see no

escape front the conclusion that there must he a new
trial. I regret it because all the facts were before the
junry to enable thei to pass upon the issues raised by

the action and the imistrial arises only because in er-

tain vital iatters they were not properly instruct ed

by the learned trial judge. The defeices were justifi-

cation, privilege and fair colutient. It was not dis-

pited oil the argulent that in an action for libl

where, as here, the ptublication coinplained of deals

with matters adnittedly of puiblic interest the rules of

law appliable in the Province of Quebec do not sen-

sihly differ front the rules of the law of England ex-

cept ill so far as they nusa he affected by statute, anud

there is Io questioni of the application of any statute

ii this case. In etreet, the learned trial judge directed

the jury that the defenuce of justification would he
established if they were satisfied that the defamatory

statement ts of fact were iiade with anl holiest belief in

their truth, even though in fact uinitrue. He further

directed thema that if the publication was an holest

cotiniutelnt that, il itself, would be suflicient to estah-

lish the defenice of fair comntinct . As the learied

judges of the Court of Kintg's Bench have pointted ouit

i their judgieits these directions were erroneous.

The defence of justification fails unless the defenldant

justities ever' ijurious inputation which the jury
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find to be conveyed by the publication. The defence
PRICE of fair comment fails unless the jury find that the

CHICOUTIMI imputation, although defamatory and not proved to
CO. be true, was made fairly and bon fide as the honest

Duff J. expression of the opinion held by the defendant and is
in the opinion of the jury warranted by the facts in the
sense that a fair-minded man might, on those facts,
hold that opinion. It is also essential to this defence
(as regards imputations which the defendant fails to
prove to be warranted in fact) that he must have
stated them not as facts but as inferences from other
facts.

As there is to be a new trial I think it is unde-
sirable to enter upon any discussion of the facts. But
I think it is important to say this: The plaintiff is
only entitled to succeed if the publication in question
could convey to the mind of a reasonable person impu-
tations calculated to damage the plaintiffs in their
business. I think the publication is capable of such a
meaning, that is to say, I think it is capable of being
read as charging the plaintiffs with making use of
their political influence in the legislature to procure
the passing of legislation with the object of depriving
the appellant of rights which they either knew to be
vested in him, or believed might be vested in him, in
respect of property which they desired to get for them-
selves; in other words, that they were unscrupulous
enough to make use of their political influence to

benefit themselves at the expense of the appellant's

rights, or what, if his recourse to the courts were not

taken from him, might prove to be his rights. I think
that would be an imputation calculated to damage
them in their business. But it is a question for the
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jury whether or not the publication in fact bears that 1

interpretation in the sense that that is the meaning PRICE
V.

which a reasonable person would attribute to it. CHICOUTNH
PULP Co.There is one further observation arising out of the -

course of the argument in this court which it seems Duff J.

right to make and that is that the defendant is only
bound to justify the publication (as regards his de-
fence of justification) or support the publication as
fair comment (as regards his defence of fair com-
ient) in the sense in which the publication would be
actionable; that is to say, in the sense in which it
would conver an imputation prejudicially affecting
the plaintiffs in their business. Failure to prove, for
example, as a fact that the defendant was the owner of
the property, while relevant, no doubt, could not be
conclusive as regards either defence. Even assuming
the jury should construe the publication as declaring
absolutely that the appellant was the owner of the

property, the gist of the imputation in the only sense
in which it is actionable is that the plaintiffs oppres-
sively or dishonestly made use of their political influ-
ence with the legislature to deprive the appellant of
rights which they knew to be his, or his title to which,
at all events, they did not think it safe to leave to the
judgment of the courts. If the appellant fails to jus-
tify that imputation in fact there is still open the de-
fence of fair comment, the coifficients of which I have
indicated above. But first of all, it is a condition of
the plaintiffs' success that it should appear that the
publication contains actionable imputations, that is, I
repeat, imputations calculated to prejudice the plain-
tiffs in their business.

ANGLIN J. (dissenting).-Upon the verdict of the
jury judgment was entered dismissing this action.
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1915 On appeal that judgment was set aside on the ground
PRICE of misdirection by the learned trial judge in instruct-
V.

(IarcoUT1m ing the jury that what matters is not the truth of the
PULPr CO.

-- C facts but that they should be reported without malice,theyi reote.iaie
Anglin J. or wicked intent, and that, if the defendant believed

what he had written to be true and published it with-

out malice or evil intent, they should find that what he

had said was substantially true.

The defences were justification, privilege and fair

coulment.

No doubt, as applied to the plea of justification,

the passages of the charge above referred to would be

indefensible under English law. They are at least

equally so under Quebec law, whether the truth of the

alleged libel should be regarded as in itself a complete

defence ( Leduc v. Gr(aham (1)), or, as would seem to

be the better opinion, should be deemedi a defence

only if the publication is also alleged and proved to

have been made in the public interest and concern ing

matters of public uonient ( Trade v. La ('omIpqnuie

(d'Imprimeri et de Publiution di Canad((2) ), and

m111v eveni then be sliewn only in m1iitigationl of dam-

ages. ( G(ra:ctte PrintinU ('o. v. Whallowr(3), at page

343; Trdt(ell v. Beemer(4).) In its bearing on the de-

fence of fair commuent the direction condenied byi

the court of appeal is equally erroneous. rUse learned

judge indicated that it hore on this defence when he

said:-
If lie (the defendant) has reported without malice what lie

thought to be true and if he has expressed reasonable opinions jus-
tiled by the facts as reported, he must be exonerated.

I understand that in the Province of Quebec EnDg-

( 1) M.L.R. 5 Q.B. 511. (3) 41 Can. S.C.R. 3391.

(2) 1.L.R. 5 Q.B. 510. (4) 19 R.L. 600.
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lish law governs defences to actions for libel in iews- 1915

papers founded on privilege or fair comment. Uar- PRICE

cotte V. Holduc(1). (nICoUTIMI

As I read his charge the learned judge did not in- PLP Uo.

tend to submit to the jury the defence of (lualified Anglin J.

privilege in the strict sense as understood by English

lawyers, but rather the defeice of fair conuent in the

public interest upon a report of proceedings in the
legislature - sometimes called privilege in a broader

sesp. The duty of eoinunication to or ai interest

in the persons to whom Ile alleged libel was pub-
lished necessary to support a plea of qualified

;rivilege ill the strict sense was probably lack-
ing. Upon the defence of fair conmtent the at-

1e11ion of the jury was scarcely sufficiently directed

to the all-ilnportant distinction between statements or

necustions of fuct, the truth of which must be proven,

aid statements by way of inference or expressions of

opinion, upon which the issue is their reasonableness

and fairness. The only direction given a,,; to the bur-

den of proof in regard to malice was that it lay with
ite phlintity-a Ioper direction whieni the jidge has

ruled that the occasion is oe of qualified privilege inl

the strict sense, but incorrect where the defence is

fair conment. The eighfith question (whether the

article dealt with matters of public interest) was fin-

properly left to the juiry. That is a qnestion of law

for the judge. But this error was pro)ably innocnous

as the learned judge distinctly charged that the ques-

tion- was one of public order and properly a subject

of fair public discussion and criticism within reason-

able limits.
Although in most respects an able presentment of a

(1) Q.R. 30 S.C. 222.
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1915 difficult and complicated case, the charge contains
PRIcE several errors so vital in their character that I fear

V,.

CHcouvnMi the order for a new trial could not properly be set
PULP CO. aside, if to do so it were necessary to find that there
Anglin J had been no misdire< tion or that the case falls within

the saving grace of article 500-C.P.Q.

But I have reached the conclusion that a commer-
cial corporation, such as the plaintiff company is,
cannot maintain an action for libel, without proof of
special damage, for the publication of a letter such as
that before us, which, as I read it, reflects rather
upon members or officers of the corporation than
upon the corporate -body itself, and, in so far as it
may impute misconduct, charges something of which
the corporation itself could not be guilty. Metropoli-
tan Saloon and Omnibus Co. v. Hawkins(1) ; South

Hetton Coal Co. v. North Eastern News Association
(2) ; Mayor of Manchester v. Williains(3) ; 18 Hals-
bury's Laws of England, 612.

It was suggested to us that the rights of a corpora-
tion under Quebec law differ in this respect from those
which it would have under English law, and we were
referred to articles 352 and 358 of the Civil Code. I
find nothing in these articles warranting the sugges-
tion made, and I can conceive of no sound reason in

support of it. The only authority to which we were

referred was L'Institut Canadien v. Le Nouveau Monde

(4), in which the plaintiff was not a commercial cor-

poration. Whatever may be thought of the judgment
in that case, the libel there before the court directly

(1) 4 H. & N. 87, at p. 90. (3) (1891) 1 Q.B. 94.
(2) (1894) 1 Q.B. 133, at p. (4) 17 L.C. Jur. 290.

142.
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affected the carrying on of an important part of the 1

work of the institute. PRICE
v.

I think a judge could not properly rule or a jury CHICoUTIM
PuLP Co.

reasonably find that the defendant's letter was calcu-
lated to injure the property of the plaintiff, or its Anglin J.

business reputation or character, as distinguished
from the personal reputations or characters of its
officers or members. In the absence of proof of special
damage such a finding was essential to the plaintiff.
The questions submitted did not cover this issue, nor
did the charge present it to the jury. No objection
was taken on this ground nor was any request made
that a question should be put to elicit such a finding.
Under these circumstances article 499 C.P.Q. appears
to disentitle the plaintiff to a new trial.

On the whole I think it is in the interests of justice
that this litigation, regrettable from every point of
view, should be brought to an end, especially in view
of the obvious fact that the plaintiff company has sus-
tained no substantial injury.

I would allow this appeal with costs and restore
the judgment of the learned trial judge dismissing the
action.

BRODEUR J.-Nous avons a considerer dans cette
cause-ci si la bonne foi du d6fendeur appelant peut
justifier les propos diftfamatoires qu'il a tenus sur le
conipte de la demanderesse intimde.

La 16gislature de Quebec, a sa session de 1904,
avait, a la demande de 1'intimbe, dbclar6 qu'un certain
terrain, qui avait 6t6 concd A cette dernibre par la
Couronne 6tait la proprift6 indiscutable de F'intim6e.

L'appellant, Price, avait combattu ce projet de loi,
en allguant que ce terrain lui appartenait: mais la
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1915 I1fgislatire confirna le titre donub par la Couronne i
PRICE l'intinn e

cur1couIMI L'appelant juged a propos alors d'6crire dans les
P3ULP CO. journaux Ue lettre oi non-seuleaent ii critiquait Ia
Brodeur J. demande de Ia compagnie i li I gislature mais ii

all(guait que l'intim6 l'avait spoli6 de son terrain et

qu'il allait instituer des proeddures devant les tribun-

aux pour arriver ih se faire remetter en possession de

ce terrain vol4 (return the property stolen).

Poursuivi pour libelle, le defendeur appelant a

vroulu se justifier en disant que de fait il avait; depuis

la publication de sa lettre, pris une poursuite (levant

les tribunaux pour revendiquer ses droits au terrain

en litige et il plaida la v6rit6 des accusations qu'il

avait porties et la justesse des comnentaires qu'il

avait fait.

Voici d'ailleurs le texte iuCiue des paragraphes 15

et 47 de la d6fense ofi il affirme ces deux inovens de

dfeiise

15. The statements of fact contained in the said letter are true

in substance and in fact.

47. The defendant's letter was a fair statement of true facts

referring to a matter of public interest and was a fair and bond

fide comment, not only with respect to matters which the defendant

had a right and an interest to make public, but a fair and bond fide

comment on matters of public interest.

La pr6sente cause est resthe en suspens pendant

plusieurs anmes afin de perniettre 6videmrnent au

deinandeiir de faire dbeider P'action p~titoire qu'il

avait institu& et .I laquelle ii r~f(rait dans sa d~fense.

('ette action ptitoire est allce jusqu'au Conseil Priv4

et il a kt dcid6 que le dernandeur n'a pas prouid

qu'il 6tait propritaire du terrain en litige.

On a ensuite proed6 sur la pr~sente poursuite et

nu procC5 par jury eut lieu.
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Lhionorable juge qui prbsidiit an Iroes a Wlr N;)

A difftrente, reprimes an oirs de son adresse aux jures PR1C.

(ite le dtIfendeur nY'tait pas tenui de prouver ]a v6ritP CnomUTIM
ProP (c.

des,; cevnsation qu'il avait portes, mais d'tablir sil-

)1(jlenint quil cro)yait hien1 fond# ce (1u'il avait dit. Brodeur j

En ('autres temies, il a dclare que Ia honne foi

du1 dfenldeur pounvait 1'exelipter de toite respolnsa-

hilite (ivile pour toutes les injur1es u(lie contennit sa

leti re.

Le verdict di jur6 a t en faver de l'appelait,

Innis la cour d'appel, saisie de In cause, a ordonuie un

noutveau proces.

J'en suis velil 'I it conclusioni ie le jugeient

(I ql) doit etre confirmbu.

Je sis d'opinion que In d~fendeur devait prouver

In verite de son aousation et que lI critique qu'il a

faite de lI conduite de In demanleresse ' Ytait pas

judicieise ( unfair comment).

Je suis d'opinlioll egaleinent que les paroles injuri-

euses dont il s'est servi ie pourraient liii periettre de

rclamer I'immunite reconmne ell faveur des coninuni-

cationls privil~gibes (qulalified privilege).

La preve de li verite des propos diiffaniatoires est

permise dans le droit anglais quelgune soit la condition

des parties intbressMes, suit qu'il s'agisse de partivn-

liers onrIs ies publics, oit qu'ils aient kt profkr6s

au sujet d'une affaire iiSe on d'une affaire publique.

Daus notre droit an contraire lI caloimnie et In

m~disance dounent lieu dans li rapports ordinaires de

In vie a des recours en domages.

Que les propros diffamatoires soient vrais ou faux,

celui quIi les a tenus engage sa responsabilite.

Sons le droit roinain on disait qu'il n'etait ni juste
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1915 ni 6quitable que celui qui a diffain6 un coupable fut
PRICE condarnn6 pour ce fait, car il est utile et n6cessaire

V.
CICOUTimi que les fautes des coupables soient connues.

PULP Co.
- Eum qui nocenten infamavit non esse bonum et oequum ob eai

Brodeur J. rem condemnari; peccata enim nocentium nota esse et oportere et

expedire.

Cette 16gislation fut implante en France dans les
pays de droit 6crit. Mais dans les pays de coutume on

adopta la jurisprudence canonique qui avait pour
rHgle: "Veritas convicii von excusat" (Grellet Dema-
zeau, vol. ler, p. 340 et 345).

Dareau, qui est le guide le plus sfir que nous puis-

sions suivre quant aux injures entre particuliers, nous
dit (vol. ler, p. 60), qu'il y a un surcroit d'injure

d'offrir la preuve de la v6rit6 du mal que Pon dit, parce

que

si cette veritG pouvait servir d'excuse, tous les jours ce pretexte

donnerait ouverture a de nouvelles injures qu'iI est toujours prudent

d'6viter.

Cette doctrine de 1'ancien droit frangais a pass6

dans le droit moderne frangais (Fuzier Herman, Vo.
Diffamation, No. 59) et a t6 adopt6e par notre juris-

prudence dans Qu6bec. Trudel v. Beemer, cour d'ap-

pel(1) ; Moquin v. Brassard(2).
Cette dernidre cause a 6t6 d6cid6e par la cour

d'appel compos~e de jurisconsultes de grande distinc-

tion, comme Sir Antoine-Aimn6 Dorion et les honor-

ables juges Monk, Taschereau, Ramsay et Sanborn et

le jug6 a 6t6:-

Que le difendur dans une action en dommages pour injures ver-

bales ne peut plaider la v6rit6 des imputations contenues dans ces

injures.

Cette jurisprudence fait loi dans la province. On

(1) 19 R.L. 600.
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faisait exception dans l'ancien droit an cas on des ac- 1915

cusations 6taient consign6es dans les requites en- PRICE

voyves aux ministres pour faire cesser des d~sordres, CHIcouTIM

ou aux procureurs-gndraux pour faire punir des PULP Co.

d61its. Dans ces cas, la v6rit6 de Pimputation pouvait Brodeur J.

excuser. (Dareau, vol. 2, pp. 402-403.)

Il est done bien important en discutant la respon-
sabilit6 rCsultant des injures de ne pas oublier cette
diff~rence entre notre droit et le droit anglais sur ce
point.

La question en la pr~sente cause n'offrirait done
pas de difficult6 si nous nous trouvions en pr~sence
d'un particulier qui en aurait diffamu6 nn autre. Mais
les paroles injurieuses profrdes contre la compagnie
intinie 'ont t6 an sujet d'une lgislation qu'elle a
sollicit~e et alors ses actes perdent de leur caractre
prive et sont susceptibles k'tre critiqus et com-
nientis.

L'appelant a prdtendu (levant cette cour que les
cireonstances qui ont donn lieu an libelle constituent
une occasion oui le privilege, connu dans le droit
anglais sous le nom de "qualified privilege," pent tre
invoqu6.

II n'est pas n~cessaire pour les fins de cette cause
que je dcide si le "qualified privilege" existe dans
notre province ou non, car j'en suis venn a la conclu-
sion que le d~fendeur ne peut l'invoquer.

Sa defense, en effet, repose sur la v6rit( des faits
(justification) et sur son droit de critique (fair com-
ment). 11 est trop tard, maintenant que le prochs a
eu lieu sur ces deux moyens de defense d'en soulever
un nouveau.

D'ailleurs, les faits qui sont prouv~s dans la cause

14
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1915 ne d6iontrent pas que le d6fendeur appellant ffit
PRICE oblig6 de publier la lettre dont lintime se plaint, on

CucoumI qu'il eut int6rft i diffamer cette derni re. II pouvait
PULP CO..L C y avoir une obligation on un inthrft de sa part de faire
Brodeur J. -connaitre i ses concitoyeRs la conduite de leurs man-

dataires; mais quel int&rt public.avait-il de voir la
d~fenderesse-intimbe diffame ?

Or, pour que le privilege qualifi -soit invoqu6, il faut
que ces conditions soient r~unies, obligation on intbrft
du d6fendeur d'un cot6 et devoir et intfrit de la part
de la personne on du public a qui la communication
est faite de recevoir cette information.

Halsbury, Laws of England, No. 1263, vo. Libel.
11 faut de plus qu'il n'y ait pas d'abus de ce privi-

lige et il y aurait abus dans le cas on 1'6crit est inutile-
ment diffamatoire du demandeur et contiendrait des
declarations fausses et mensongres et des motifs
inavouables. Cyc., vo. Libel and Slander, p. 402.

La cour de revision en confirmant unanimement
un jugeiment de la cour superieure a d6cid6 tout r~eem-
ment dans une cause de Fontaine v. Potvini (1), que:-

Dans une action de dommages-intirrts pour libelle le priviloge,
mame lorsque l'occasion est privil6gi~e n'existe pas si des actes
malhonnites sont reproch6s au demandeur sans utilit6 pour les fins
que veut atteindre le d6fendeur.

La jurisprudence anglaise nous enseigne aussi que
1'occasion ne serait pas priviligi~e parce que le d6feu-
deur agirait de bonne foi. (Halsbury, loc. cit. No.
1262). Benner v. Edmonds (2).

Odgers, Libel (5th ed.), pp. 250-251, dit:-
The defendant's bona fides is never an element in the question

whether a particular occasion is or is not privileged.

Dans la cause de Cam pbell v. Spottiswoode(3),
Cockburn C.J. dit:-

(1) Q.R. 46 S.C. 495. (2) 30 O.R. 676.
(3) 32 L.J.Q.B. 185. at p. 199.
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Mr. Bovil is obliged to say that because the writer of this article 1915
had a bond fide belief that the statement he made were true he is PRICE
privileged. I cannot assent to that doctrine. V.

CHICOUTIMI

Quant a la v~rit6 des faits, il ne peut pas y avoir PULP Co.

de donte. Le jury a d6clar6 dans son verdict qu'ilS BrodeurJ.

6taient substantiellemuent vrais, mais ce verdict est en

tout contraire i la preuve.

Il est bien 6vident que les jurds en sont venus a
cette conclusion parce que Phonorable juge, en leur

adressant la parole, leur aurait dit:

Si vous arrivez a Ia conclusion que la d6fendeur a rapporte les
faites tels quil les connaissait, tels qu'il les croyait vrais, vous devez
declarer que ce qu'il a dit Ctait substantiellement vrai; car en disant
qu'il 6tait propritaire il ne faisait qu'affirmer sa croyance et son
droit.

Je ne puis adopter uie telle doctrine. D'ailleurs,

non-seulement le defendeur a affirm6 son droit de pro-

prite mais il a nine.jug6 L propos de dclarer qu'on
lui avait vol6 son bien, qu'il avait t6 spoli6. Or, bien

loin d'avoir kt d~pouill6 de sa proprith, le Conseil

Priv6 a dWcid4 que son action ptitoire 6tait imal

fondbe et qu'il n'4tait pas le propritaire du terrain en

liti ge.

II avait done affirni en ternes diffamiatoires une

chose fausee et alors il doit en subir la responsabilit6.

Quant aux commentaires qu'il a faits sur la con-

duite de l'intiibe, ils sont absolument injustes et

hasts de plus sur une assertion fausse.

A l'origine, sons l'ancien droit frangais, sons

Pempire de Fordonnance de janvier, 1629, defense

6tait faite aux sujets du royaume de publier des

libelles contre le roi, ses conseillers, magistrats et

officiers ou contre les affaires publiques et le gouverne-

ment. Dareau, vol. ler, p. 108.

141/2
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Cette ordonnance 6tait la loi du Canada lors de la
PRICE cession du pays. Elle n'a jamais & formellement r&

'V.
CHICOUTIN voque, que je sache, ici. Mais 1'6tablissement des

PULP Co.
P-C institutions representatives et d6mocratiques comme

Brodeur J. partie de notre droit public a implicitement eu pour
effet de mettre a n6ant ce vestige d'une monarchie
absolue. Les hommes public, en acceptant d'8tre
mandataires du peuple, se soummettent h la critique
du public et les questions d'int6rit public doivent 6tre
n6cessairement d6battues pour que le peuple, qui est
maintenant le maitre de ces destinbes, puisse juger en
connaissance de cause.

Je crois alors que nous ne pouvous sur ce sujet
trouver de guide plus sfir que le droit anglais. Or,
il est le principe incontestable en droit anglais que
la critique doit tre juste et raisonnable et qu'elle ne
soit pas base sur un fait faux et mensonger. Hals-
bury, loco citato, No. 1288, dit-

The comment must not misstate facts because a comment cannot
be fair which is built upon facts not truly stated and if a defendant
cannot shew that his comments contain no misstatements of fact he

cannot prove a defence of fair comment.

Aux Etats-Unis le m6me principe est suivi. Cyc,
sous le mot "comment" (Libel and Slander, p. 402)
dit:-

But the privilege is limited strictly to comment and criticize

and does not intend to protect false statements, unjust inferences,
imputations of evil motives or criminal conduct. and attacks upon

private character, the publisher being responsible for the truth of

what he alleges to be facts.

En France, sous la loi de 1881, il est pourvu que la
v6rit6 du fait diffamatoire pourra tre 6tablie dans le
cas d'imputations contre les administrations publi-
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ques, les deputes, les s~nateurs, les fonctionnaires pub- 1915

lics, les jurbs et les t6moins. PBICE

Fuzier Herman, au mot "Diffanation," No. 261, CHIcoUTn
PULP CO.nous dit:-
Brodeur J.

Les hommes politiques peuvent evidemment en raison de leur role -

et du caract~re de la mission qu'ils s'attribuent Otre librement dis-
cutis. Mais ce droit de discussion et de censure n'est pas absolu.
D'abord, il no saurait permettre de s'attaquer A l'honneur de l'homme.
Ensuite. toute imputation calomniouse, toute alligation d'un fait que
'on sait faux et de nature a atteindre la consideration est 6videm-

ment prohib6.

Dans la province de Quebec, la jurisprudence est
A Peffet que la conduite d'un homme public, d'un can-
didat, d'un d6put6, ou d'un employ6 public puisse tre
soumise A une critique d'intkrt public, mais des accu-
sations fausses pourront donner lieu h une r6paration
civile.

Heauchn(imp v. Chaimpanc (1) ; lVickham v. Hunt
(2) ; Marchand v. Alolleur(3) ; Marcotte v. Bolduc
(4) ; Voir 31ignault, vol. 5, p. 359.

Comme les commentaires faits par Pappelant con-
tenaient Fassertion qu'il 6tait propriftaire du terrain
en question et comme ce fait etait faux, il a engag6 sa
responsabilit6 et le juge n'avait pas le droit de dire
aux *jures que sa bonne foi pouvait le soustraire h cette

responsabilit6. Avec la cour d'appel je suis d'opinion
qu'il doit y avoir un nouveau prochs.

L'appelant a pr~tendu devant cette cour que
l'intimbe, comme compagnie, n'avait pas droit de pour-
suite pour le libelle en question.

Ce point n'a pas kt soulev6 par les plaidoiries, ni
devant les cours infrienres, et je n'en suis pas tonin6,

(1) M.L.R. 6 Q.B. 19. (3) Q.R. 4 S.C. 120.
(2) 1.L.R. 6 S.C. 28. (4) Q.R. 30 S.C. 222.
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5 car si cette pr~tention peut avoir quelque consistaice
PRICE sous les dispositions du droit anglais elle ne sauraft

CHIcoUTIMI tre maintenue sons 1'empire du Code Civil.
Purp Co.

Les corporations sont des personnes morales qui
Brodeur J. out les mimes droit que les individus. Tout propos

diffamatoire est susceptible d'engager la responsa-
bilit6 de celui qui le profre et a la nime cons6qnence

Iue la personne diffame soit une personne rdelle ou
une corporation. L'article 1053 di Code Civil ne fait
pas de distinction.

Fuzier Herman, vo. "Diffamation," No 239 dit:-

Les sociftes financiares, commerciales et industrielles sont des
personnes morales protGgics par cons~quent contre les difflamations
comme les particuliers eux-menres.

La jurisprudence de la province confirme la doc-
trine 6noncee par Fuzier Herman. Dans la cause de
LInstitut C(iandiei v. Le Youeait. Monde (1), il a t6

deid

that an action for libel may lie brought by one corporation against
another corporation.

Dans cette cause il i'y avait.pas eu de dominages

spciaux de prouvis et, cependant, des domma ges
nominaux furent accordds.

Et ricemment, dans une cause de Fontaine v. Pot-

vin(2), Ia cour de revision a implicitement d&eid Ia
miume chose en declarant qu'un offier d'ne associa-

tion sp6cialement miais non nomm ment vis6 par le

libelle a personnellement le droit de r clamer des dom-

iages-intrts dle 1'auteur di libelle et quiil n'est pas
n(Seessaire que la poursuite soit institude an nom de
ls Sociation.

(2) Q.R. 4(6 S.C. 4f5.
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L'appel doit etre reinvoy6 avec depens. Le contre- 1915

appel doit tre 4galement renvoyv6 avec dlpens. PRICE
V.

CHIcouTnI
PULP Co.

Appeal dismissed with costs; Cross- -
appeal dismissed with costs. Brodeur J.

Solicitors for the appellant: Pentland, Stuart, Gravel

& Thomson.

Solicitors for the respondents: Pelletier, Belleau, Bail-
largeon & Bellean.
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1915 PETER CREVELING (PLAINTIFF) ... .APPELLANT;

*Feb. 2. AND
*March 15.

- THE CANADIAN BRIDGE COM-

PANY (DEFENDANTS) ............ RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Negligence-Defective system-Injury to employee-Evidence-Ver-
dict-Practice-Exception to judge's charge-New points on ap-
peal-New trial.

During bridge construction a travelling crane was operated on
elevated tracks under a system which did not provide of signals
on every occasion when it was set in motion and it was not pro-
vided with guards for the protection of workmen employed upon
the elevated stagings. A signal was given, on starting the crane,
at some distance from the workmen; shortly afterwards it came
to a momentary stop and moved on again towards the workmen
without any further signal and plaintiff was injured. In his
action for damages, the plaintiff charged want of proper system
and guards. The Court of Appeal set aside a judgment in
favour of plaintiff, upon a general verdict by the jury, and
ordered a new trial for the purpose of assessing damages under
the British Columbia "Employers' Liability Act," on the ground

that it had been admitted that there was a system in existence

which, if properly carried out, would have been sufficient for
the protection of the workmen.

Held. that, on a proper appreciation of the evidence, having regard

to the course of the trial, the directions of the trial judge had

presented the issues fully to the jury, and, there being evidence
to support it, their verdict ought not to have been disturbed.
Davies and Anglin JJ. dissented.

Per Duff and Brodeur JJ.-Wbere exception to the directions of the
judge has not been taken at the trial or in the first court of

appeal, it is, in the absence of special circumstances, too late to

urge such objections upon a subsequent appeal to a higher court.
White v. Victoria Lumber and Manufacturing Co. ( (1910) A.C.
606) followed.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,
Duff, Anglin and Brodeur JJ.
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APPEAL from the judgment of the Court of Appeal 1
for British Columbia by which the judgment entered CBEVELING

at the trial, on a general verdict by the jury in favour CANADIAX

of the plaintiff, was set aside and a new trial ordered. BRIDGE CO.

The circumstances of the case are stated in the
head-note and the issues raised on the present appeal
are set out in the judgments now reported.

S. S. Taylor K.C. for the appellant.

TW. X. Tilley for the respondents.

THE CHIEF JUSTICE.-It appears to me quite obvi-

ous, after reading the pleadings and evidence, that
both parties to this litigation assumed at the outset
that the accident to the plaintiff was mainly attribut-
able to the absence of a guard on the traveller and that
little, if any, fault was cbargeable to the system under
which that traveller was operated. There is no sugges-
tion in plaintiff's evidence on discovery or in his exam-
ination in chief at the trial that his injury was caused
as the result of a failure on the part of those in charge
of the traveller to give the proper signals to notify the
workmen of its approach. His whole evidence is directed
to prove that the construction of the traveller was
defective in that there was no guard on the wheels.
He says that when he was coming up from under the
platform of the bridge he saw the traveller stop at a
short distance, two or three feet, from the the place
where he put his hand on the rail to steady himself,
and he does not suggest, as he would naturally have
done had the thought been *present to his mind, that
the traveller then moved forward and crushed his
hand without giving him warning. His only griev-
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1915 ance is that there was nothing in front of the wheels
CREVELING to attract his attention by physical contact with his

V.
CANADIAN hand to the danger to which lie was exposed. It is

BRIDGE CO. onlV after the engineer, who controlled in part tie'
The Chief working of the traveller, had testified-to the practice
Justice.

- of omitting signals after the momentary stop and the
subsequent setting in motion of the traveller without
sounding a whistle, and the divided control over the
movements of the traveller which moved forward as
much under the direction of the man under the lower

platform at the spool as of the engineer above came
it in the evidence that it occurred, if at all, to counsel

to suggest this ground of negligence or defect in the
system under which the traveller was operated. I am
much impressed by what the judge said in his charge,
in the extract quoted by Mr. Justice Anglin, and no
attempt was then made to correct him. But, on the
whole record, it appears that there was no proper
system of signals such as it was the duty of the em-

ployers to provide for the due protection of their em-
ployees, and, in the alternative, if there was a proper
system originally adopted it was negligently departed
from to the knowledge of those in charge of the work.
It is apparent on the whole evidence, as the case stood
when it went to the jury, that the system of signals
was, by reason of the divided control of the traveller,
imperfect. All the enineer can say is that his engine
did not stop at the time when the plaintiff says it was
at a standstill, but under the system under which the
traveller was operated the engine may have been re-
volving and the wheels of the traveller at a standstill
if the clutch was off the iope or if the rope was not
tight on the drum.

It is, therefore, apparent that there may have been
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and probably was a misunderstanding between the - 191

man at the engine and the man on the platform below, CREVELING
V.

who co-operated in the control of the movements CANADIAN

of the traveller, and to this the accident may bP BRIDGE CO.

attributable. There also seems to have been a com-Tie

plete misunderstanding as to the system adopted for -

the proper warning of employees of approaching dan-
ger. The engineer, over and over again, affirms that

the system did not require a signal to be given for

what he calls "momentary stops," whereas all .the
workmen examined agree that each time the traveller

started after having been at rest they expected to re-

ceive a signal and this undoubtedly seems to be a very
reasonable view to take if the system was really in-
tInded to be effective.

Low, indeed, could a workman, in the circum-
stances in which the plaintiff was placed, seeing the
traveller at a standstill, decide whether it was stopped
for a moment or for a lengthened period of time ? If
to this we add the divided control over the movements
of the traveller, the conclusion that the system was
defective would appear to be irresistible.

It is now argued, however, that this ground of lia-
bility was not properly put to the jury. I certainly
am of opinion that it was put in issue by the pleadings.
In plaintiffs statement of particulars it is alleged
that his personal injuries were sustained by reason of
the negligrence of the defendants in respect to para-
graph F 1. It is quite true, as forcibly urged by my
brother Anglin, that the judge's charge was not as full
or as complete on this ground of liability as it should
have been. After full consideration I adopt the view
of NIr. Justice Duff as to the duty of counsel and the
powers of this court in such a case as we have now
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1915- under consideration. We have the whole record be-
CREVELING fore us. The issues may not have been very logically
CANADIAN put to the court, the evidence may not have been skill-

BRIDGE CO.
- fully marshalled, and the jury may not have been very

The Chief clearly or fully directed, but, if on the pleadings andJustice,. vdne laig
- evidence we are satisfied that substantial justice has

been done, that both parties have had their day in
court, it is not only our right but our duty to say so
and avoid further costly litigation and no less ruinous
delay. The old Latin maxim still has its place in our
systen, "interest reipublioce ut sit finis litium."

I would allow the appeal with costs.

DAVIES J. (dissenting).-I would allow this appeal
but would direct a new trial alike on the connon law
claim and the statutory claim under "Employers' Lia-
bility Act" with costs to abide the event.

IDINGTON J.-The appellant's hand was crushed by
a machine, called a traveller, used in bridge building
whilst he was necessarily holding on to the rail over
which the traveller ran.

He tells what he was doing. Before putting his
hand on the rail for support he says:-

Q. Were you giving any directions to the workmen ?
A. I turned around and saw the traveller was standing still, and

I told the bucker up to straighten the needle beam.

Q. And bow long were you up in that position before your hand
was cut ?

A. I should judge about three seconds, probably a little more than
that, five or six seconds; long enough to look down and tell him to go
ahead and straighten it.

Q. Before you put your hand on the rail did you see where the

traveller was ?
A. Yes, sir.
Q. Where was it ?
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A. Standing right back of me, about two feet from me, standing 1915
still. CREVELING

Q. Standing still ? V.
A. Standing still. CANADIAN
Q. What was it doing-what was the traveller doing BRIDGE CO.

A. It was standing still. Idington J.

Q. Was there any signal given with respect to the-immediately
before the car moved on your hand ?

A. When I stepped on the chord I could see the traveller stand-
ing there; there was no whistle blown when I got up there.

Q. How long before that had there been any signal ?
A. How long before that ?
A. Yes ?
A. I could not say.
Q. Then up to the time of your being injured, and whilst you

were on the bridge you know of no signal ?
A. No signal; no whistle blown.
Q. No whistle blown. Had a whistle blown what would you have

done ?
A. Got back on the staging.

Another witness corroborates this as follows:-
Q. What attracted your attention when Creveling was injured ?
A. I heard him holler, and then I came up to see what had

happened.
Q. Was he injured ?
A. He was injured.
Q. Before lie was injured, right at the time he was injured, and

before within a reasonable length of time, was there any signal given
by the engineer ?

A. No.
Q. Hlave you any doubt about it at all ?
A. No.

The mai operating the engine alleges he gave two

blasts when the traveller started from a point a hun-

dred feet or more to the rear of where appellant and

his mate were working, but does not pretend to have

given any later.
We have no proof of any rules laid down by the

respondent for the protection in this regard of the

men who were engaged in the dangerous work in ques-

tion. All, including appellant, who speak on the sub-
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19s ject, say the men depcnded on the wvarning of the
CREVELING whistle at the starting of the traveller in motion. If
CANADIAN that had been rightly observed appellant admits its
BRIDGE CO.

protection would have sufficed for him though he and
Idington J. others say besides that a guard projecting ahead of

the traveller is in common use in many places. No
such guard was used by respondent. No statutory
provision relative thereto seems to exist except what
indirectly bearing thereon exists in the "Employers'
Liability Act."

The man in charge of the engine indicates that the
only system ie had observed was to give a blast or
two blasts when he started the engine to propel the
traveller on its way, and that if through any cause the
traveller had to be stopped, neither he nor any one
else had any duty imposed by the respondent to take
steps to give further warning when starting up again
to proceed further forward.

I cannot think that was such an adequate system
as would discharge the respondent from its common
law liability. A trap seems to have been set instead of
an effectively protective system.

There seems to have been an absence of such pro-
tective measures as indicated to be necessary by the
principle applied in Smith v. Baker - Sons(1), and

many other cases since.

Three charges of neglect of that kind were set out
in the statement of claim, and a good deal more atten-
tion was paid at the trial to the want of a guard than
to that involved in the said system or want of system,
but that does not, when all were plainly before the

court, help respondent, yet its counsel urges for that

reason the verdict should not stand.

(1) [1891] A.C. 325.
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A plaintiff is entitled to hold the judgment 191s

awarded hinm as result of a general verdict when there CREVELING

is evidence upon which the jury could properly find CANADIAN
BRIDGE CO.

isuch verdict; and that even though the learned trial

judge had overlooked the evidence and its possible Idington J.

application in law and the counsel had been warring

about something else, possibly having only a remote

relation to the common sense view of the case; always

provided, however, that the judge has not misdirected

the jury.
The evidence quoted above was such and I see no

misdirection.

If there had been a proper guard then the question

might have arisen if that should not be held sufficient

in itself.

I think the appeal should be allowed with costs.

DUFF J.-In his statement of claim the plaintiff

charges negligence as follows:-

3. The said personal injuries, which the plaintiff sustained as
aforesaid. were caused by reason of the negligence of the defend-
ant, particulars of which are as follows:-

(a) In not having any system. or in the alternative any proper
and sufficient system of signals to carry on the work of construction
in safety to the plaintiff.

(d) In not having guards or other protection on or in front of
the wheels of the said traveller.

The jury found a general verdict in favour of the

plaintiff on his claim for damages in respect of the

respondents' alleged liability at common law. The

Court of Appeal set aside this verdict and ordered a

new trial for the purpose of assessing damages under

the "Employers' Liability Act." This judgment of the

Court of Appeal was based on the view taken by all

the members of the court that the plaintiff had ad-
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1915 mitted the existence of a "system" of signals which, if
CREVELING properly carried out, would afford sufficient pro-
CANADIAN tection.

BRIDGE CO.
With respect, I think the Court of Appeal misap-

Duff J.
prehended the effect of the evidence. There was evi-
dence no doubt given on behalf of the plaintiff and the
plaintiff himself stated in his own testimony in so
many words, that there was a "system" of signals
which, if carried out, would have been satisfactory.
But it is quite obvious that all the witnesses while
using the word "system" were speaking of the prac-
tice of signalling as they had observed it. From this
practice, as they saw it, they naturally enough in-
ferred that it was the duty of the engineer to see that
a signal was given by a blast of his whistle whenever
(the travelling derrick having stopped) it was about
to be set in motion again. But the engineer himself
was called as a witness. He was the only witness who
was competent to give evidence at first hand of any-
thing which could properly be described as a "system"
in any relevant sense, that is to say, of a practice
which under his instructions, express or implied, it
was obligatory upon him to observe in the execution
of the duties of his service. He explicitly denies that
there was any such obligatory practice requiring him
to give any signal after what he described as "a
momentary stop." And he gives evidence which is
intended to convey the impression, and may very well
have convinced the jury that (owing to the manner of

construction of the travelling derrick and the fact that

the control of the locomotive apparatus was not in the
hands of the engineer himself, but in the hands of

other.; who were not within his view while working
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the apparatus) it was quite possible for the derrick u9s
to be brought to a stand still and set in motion very CREVELING

1'.

shortly afterwards without any signal being given; CANADIAN
BRIDGE CO.

and that in the circumstances it was not practicable -

to provide, and the "system" such as there was, did Duff J.

not in fact provide for the giving of a signal in such
cases.

This evidence appears to have been overlooked in
the court below; and having regard to it, it seems im-
possible to sustain the judgment setting aside the ver-
dict on the ground on which that judgment was placed
by the learned judges who took part in it. -Mr. Tilley
now argues, however, that the negligence charged in
paragraph 3 (d), namely, the absence of a guard, is a
charge which cannot be sustained on the evidence.
And he contends that as the charge put forward in
paragraph 3 (d) was the only charge the plaintiff
attempted to establish in his own case in chief and
the only ground of negligence submitted to the jury,
the action must be dismissed, unless it should be
thought just that as an indulgence to the plaintiff
there should be a new trial for the purpose of enabling
the plaintiff to establish a case reposing on the ground
of negligence charged in paragraph 3 (a) - absence of
a sufficient system of signals. I think this ingenious
analysis quite fails to do justice to the significance
of the evidence in its bearing upon the case advanced
by the appellant at the trial. The plaintiff offered
evidence to shew that the dangers arising from the
operation of such machines were commonly avoided by
mechanical protection consisting of a guard which
(sweeping the rails upon which the derrick moves)
automatically gives warning (by physical contact
with his person) to any workman exposed to the peril

15
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1915 of such mishaps as that from which the appellant
CREVELING suffered. It was not denied by the plaintiff's wit-
CANADIAN nesses, as I have already indicated, that the giving of
BRIDGE CO.

- signals by blasts after all stops, would, if faithfully
DuffJ. observed, be a practice affording sufficient protection;

but it was contended that the faithful carrying out of
any such practice could not be, in the circumstances,
implicitly relied upon and that it ought to be supple-
mented by the mechanical warning suggested. That
was the case put forward by the plaintiff, and it may
be that it ought to fail if it rested solely upon the testi-
mony offered on his behalf in his case in chief. But
the answers of the engineer to which I have referred,
brought out in cross-examination on behalf of the
plaintiff, affords evidence to the benefit of which the
plaintiff is as much entitled as of the evidence given
by his own witnesses called by himself. Those answers
afford ample grounds, as I have already pointed out,
for a finding by the jury that the so-called "system"
or the practice in operation was, for the reasons I
have above mentioned, as the plaintiff contended it
must be, quite valueless as a protection in such cir-
cumstances as those which led to the mishap from

which the plaintiff suffered. It was, therefore, open

to the jury to find that the failure to provide some

such additional safeguard as the mechanical provision

suggested constituted in the circumstances a default

in performance of the obligation of the defendant

company to take reasonable measures for the protec-

tion of its employees in a situation which in the ab-

sence of such precautions constantly exposed them to

the risk of injury; the evidence of the respondents'

foreman indeed is quite sufficient to support a finding
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that a mechanical guard effective for the purpose sug- 1

gested could be provided without difficulty. CREVELING
V.

I see no reason whatever to suppose that this issue cANADICo

was not placed before the jury. The evidence upon Duff J.
which the respondents rely and which prevailed with -

the Court of Appeal as shewing the existence of a
satisfactory and sufficient system of warning was
brought out by the respondents' counsel in cross-ex-
amination of the plaintiff himself deliberately and
beyond all doubt with the object of presenting an
answer to the complaint of insufficient provision for
warning. We are asked by the respondents' counsel
now to assume that, as bearing upon the issue whether
or not sufficient provision was afforded for warning
the workmen of the movement of the crane, counsel
for the respondents at the trial failed to bring before
the jury this evidence obtained from the plaintiff and
his witnesses for that very purpose and to ask the jury
to consider whether or not the complaint made by the
plaintiff of insufficient means of warning was
answered by it.

It is incredible that any such course was in fact
pursued. It is incredible indeed, in view of the evi-
dence given on the cross-examination by the engineer,
that the question of the adequacy of the alleged "sys-
tem" should not have been put before the jury as one
of the elements governing the determination of the
question upon which the learned trial judge specifi-
cally asked them to pass, namely, whether in the cir-
cumstances the failure to provide a mechanical
"guard" constituted in contemplation of law a neglect
of the respondents' duty to the appellant. Since there
was, as I have said, evidence sufficient to sustain the
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115 finding of the jury on the issue just mentioned upon
CEVELING which they admittedly did pass, it is unnecessary to

V.
CANIAIN say more upon the points argued by counsel in sup-
BBIOE Co. port of the judgment in the court below.

Df It is suggested, however, from the Bench, that the
proper judgment here was not to restore the judgment
of the learned trial judge but to direct a new trial.
For several reasons, I think such a judgment by this
court would be unjust. But it should be sufficient to
observe that the suggestion is not based upon any al-
leged misdirection or want of direction, calculated
to mislead the jury, of which any complaint whatever
has been made by the defendant company at any stage
of the proceedings. Indeed, it is manifest that at no
stage of the proceedings has the defendant company
suggested the propriety of a new trial. From the be-
ginning the verdict has been attacked by it on the
ground, and only on the ground, that the finding on
the issue submitted specifically by the learned trial
judge is not reasonably supported by the evidence.
That contention rejected, the whole attack on the ver-
dict - the question of damages and the question of
volens apart - entirely fails.

That being the case even if the learned trial
judge's charge were open to serious objection, and I
think it is not, it is now too late for the defendant
company to ask for a new trial in this court.

In White v. Victoria Lumber and Manufacturing
Co.(1), at page 612, Lord Shaw of Dunfermline, in
delivering the judgment of the Privy Council, said:-

For in their judgment it is not open to a party who has not used
the opportunity at the trial, nor, either in writing or in argument,
used the opportunity in the Court of Appeal, to state for the first

(1) [1910] A.C. 606.
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time at their Lordships' Bar an objection to the verdict of a jury on 1915
the ground of misdirection. It is, of course, possible that some CBEVELING
highly exceptional case might arise, but in general it may be laid .
down that neither party to proceedings before the Privy Council CANADIAN

should be permitted to start fresh points of objection which have BBIDGE CO.

been open to him and have been neglected at opportune and convenient Duff J.
stages of the litigation in the Colonial Courts. It is not in accord-
ance with justice to the parties that, after an appeal has been made
to the Privy Council, they should for the first time learn what the
true nature of the case to be made against them is.

I think this states the rule by which this court has
been and ought to be guided.

As to the defence of volens it appears to me that
it would be a hopeless contention that the jury were
bound to find in face of the engineer's evidence that
the plaintiff fully understood the danger to which he
was exposed by reason of the defects admittedly un-
known to the plaintiff in the alleged system of signals.
As to damages I do not think any sufficient case has
been made out for interfering with the verdict of the

jury.

ANGLIN J. (dissenting).-In my opinion there was
evidence on which a jury might (I do not say it
should) have found the defendants liable at common
law either because the system of warning signals pro-
vided by them was defective or because, though as per-
fect as it could reasonably be. made, it left the work-
men so unnecessarily exposed to danger that it was
negligence in the defendants as employers not to have
equipped the "traveller" with some guard or mechani-
cal contrivance to give warning, which was said to be
practicable and in common use. Although there were
some admissions made by the plaintiff that if the sys-
tem of signals had been properly carried out by the
engineer it would have afforded adequate protection,
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1915 the evidence of the engineer himself scarcely pointed
CREVELNG to that conclusion. But as the case was left to the
CANADIAN jury there was no issue submitted to them as to the

]BRIDGE CO.
D C sufficiency or insufficiency of the signalling system.

Anglin J. The whole direction as to the common law liability of
the defendants is contained in this single paragraph
of the charge:-

I will deal with common law first. When a plaintiff comes in
court in an action of this kind the onus is on him, in the first place,
to prove the negligence of his employer; that means that he must put
his finger on something and say to you that the employer failed to
live up to the standard which the law imposed upon him, which
standard is that the employer must not subject his men to unneces-
sary risk, or, in other words, that he must giv.e his men a safe place
to work under all the circumstances of the occupation that he is
employed in. You, gentlemen of the jury, are to use your common
sense in determining whether in this particular accident this man
was given a safe place to work, and whether subjected to unnecessary
risks, remembering it is the duty of the employer not to subject his
employees to such risk, or, to put it the other way, he must give his
employee a safe place to work; and you will remember also, that
the plaintiff must bring before you affirmative evidence that con-
vinces you that the probabilities are, at any rate, on his side that
he was not given a safe place to work, or he was subjected to unneces-
sary risk. This case has been put to you very clearly; more clearly
I may say than cases of this nature often are. Here the plaintiff
fixed on one thing to found his common law action upon. He says
that the machine should have been guarded and he says that in con-
sequence of its not being guarded he was not given a safe place to
work under all the circumstances. As I say, it is for you to say
whether that is so, or not; if that is so, and if you find affirmatively
that he has proven that, then he has made out a case affirmatively
and at common law the employer is liable unless he can meet that

case with some defence.

Under this direction the jury may have found the

defendants liable for not having provided a mechani-

cal warning device, although their signalling system
was perfect in itself and adequate as a means of warn-
ing, if carried out, and the defendants very fairly
argue that it is a reasonable inference that that was
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in fact their finding. It is true the plaintiff now con-
tends that the evidence shews that the signalling sys- CREVELING

tem was defective in not providing for momentary CANADIAN
BBIDGE CO.

stops and that it was inadequate because the engineer, -

who was charged with the duty of signalling, had not Anglin J.

complete or immediate control of the movements of
the traveller and his particulars of negligence covered
these points. But the plaintiff allowed the jury to be
instructed that "he fixed on one thing to found his
common law action upon," namely, the absence of a
guard. In effect the jury were told that there was
no case before them of a defective or inadequate sig-
nalling system as a ground of action, either because
the evidence did not make it, or because the plaintiff
did not base his claim upon it. Were they not also,
in effect, told that the question as to the necessity for
a guard or mechanical warning device did not depend
on these considerations ?

They were not told that the duty of the employer
did not require him to provide every conceivable pro-
tection for the workmen or to take every precaution
that could be suggested, but was limited to furnishing
such safeguards as were reasonably sufficient to en-
sure them against injury. They were not instructed
that if the system of signals provided was adequate
for that purpose the defendants could not properly be
found negligent for having failed to do something
more. It is true that they were told that it was for
them to say whether it was negligent on the part of
the defendants not to have guarded the machine "under
all the circumstances." But these circumstances
included the engineer's failure to give signals, and
the jury were not told that if this failure was due
merely to the personal fault of the engineer and not
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1 V-.d to a defect in the system of signalling as prescribed
CBEVELING by the defendants, that was something which they
CANADIAN should not take into account in considering the neces-

BBIDGE Co. s
- sity for a mechanical guarding device or whether the

Anglin J. defendants were negligent in not having supplied it.
They were not told that the defendants were not
answerable at common law .if, but for the personal
fault of the engineer, the plaintiff would have received
sufficient warning.

On the whole I think the charge was inadequate
and that the verdict at common law cannot be sus-
tained because of non-direction upon points on which
the jury should have been instructed.

I have not overlooked such well-known cases as
Nevill v. Fine Art and General Ins. Co. (1), and White
v. Victoria Lumber and Manufactwring Co. (2), where
the necessity of taking with precision and in detail at
the trial and in the first Court of Appeal objections to
a verdict on grounds of misdirection or non-direction is
insisted upon. But I think this is one of those excep-
tional cases, referred to by Lord Shaw of Dunfermline
in the last cited case, in which the omission to take the
objection should not prevent the court ordering a new
trial. Upon the general verdict rendered, it is, in view
of the defective and inadequate charge, quite impos-
sible to know whether the jury based their conclusion
on considerations which would justify a finding of lia-
bility at common law. For this both parties are to
-blame - the plaintiff quite as much as the defendants
- though the defendants are, of course, alone respon-
sible for the failure to make specific objections to the
charge a ground of appeal to the Court of Appeal of

British Columbia.

(1) [1897] A.C. 68, at p. 76. (2) [1910] A.C. 606, at p. 612.
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This case affords a striking illustration of the mis- 1

take of allowing juries by returning a general verdict CREVELING

to evade answering direct questions put to them in CANADIA

order to make their findings of fact certain and de- BRIDGE CO.

finite. Where, as in this case, the charge is meagre Anglin J.

and there are several issues presented a general ver-
dict is far from satisfactory and must often result in
uncertainty as to the ground on which the jury has
proceeded.

BRODEUR J.-I concur with Mr. Justice Duff.

Appeal allowed with costs.

Solicitors for the appellant: Taylor, Harvey, Grant,
Stockton d Smith.

Solicitors for the respondents: Martin, Craig, Parkes
& Anderson.
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1915 THE CANADIAN PACIFIC RAIL- A N
SAPPELLANTS;*

*Feb. 11, 12. WAY COMPANY (DEFEN)ANTS).. j

*March 15.
AND

LEOSOPHIE PARENT AND

JOSEPH CHALIFOUR (PLAIN- RESPONDENTS.

TIFFS)............................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Railwoys-Shipping contract-Carrying person in charge of live
stock-Free pass-Release from liability-Approved form-Neg-
ligence - Action by dependents - Conflict of laws - "Railway

Act," R.S.C., 1906, c. 37, s. 340.

The shipping bill for live stock, to be carried from Manitoba to its

destination in the Province of Quebec, was in a form approved
by the Board of Railway Commissioners and provided that, if

the person in charge of the stock should be carried at a rate

less than full passenger fare on the train by which the stock

was transported, the company should be free from liability for

death or injury whether caused by the negligence of the com-

pany or of its servants. C. travelled by the train in charge of

the stock upon a "Live-Stock Transportation Pass" and signed

conditions indorsed in English thereon by which he assumed all

risks of injury and released the company from liability for

damages to person or property while travelling on the pass,
whether caused by negligence or otherwise. While the train was

passing through the Province of Ontario, an accident happened

through the negligence of the company's employees and C. was

killed. In an action by his dependents, instituted in the Pro-

vince of Quebec, it was shewn that C. could neither read nor

write, except to sign his name, and that be only understood

enough English to comprehend orders in respect of his occupa-

tion as a stock-man; there was no evidence that the nature of

the conditions was explained to him.

Held (Fitzpatrick C.J. dissenting), that the railway company was

liable for damages in the action by the dependents.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff, Anglin and Brodeur JJ.
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Per Davies, Idington, Duff and Brodeur JJ. (Fitzpatrick C.J. and 1915
Anglin J. contra), that, as C. could not have known the nature

CANADIANof the conditions or that they released the company from liability, PACIFIC
and the company had not done what was reasonably sufficient RWAY. CO.

to give him notice of the conditions on which he was being P .
carried, the company was liable in damages either under the law PAET

of Ontario or that of Quebec.

Per Anglin J.-Although no action would lie in Ontario unless the
deceased would have had a right of action, had he survived,
and such an action would have been barred there by the contract
signed by him, nevertheless, in Quebec, where there is no such
rule of law, the action would lie, though the wrongful act had
been committed in Ontario, as it was of a class actionable in
Ontario. Machado v. Fontes ( (1897) 2 Q.B. 231) applied.

Section 340 of the "Railway Act," R.S.C., 1906, ch. 37, provides that
"no contract, condition, * * * or notice made or given by the
company impairing, restricting or limiting its liability in re-
spect of the carriage of any traffic shall * * * relieve the
company from such liability unless such class of contract * * *
shall have been first authorized or approved by order or regula-
tion of the Board. (2) The Board may, in any case or by regu-
lation. determine the extent to which the liability of the company
may be so impaired, restricted or limited." The Board of Rail-
way Commissioners made* an interim order permitting the use
by the company, until otherwise determined, of the shipping
form used, but did not expressly authorize the form containing
the conditions signed by deceased.

Held, per Fitzpatrick C.J. and Davies and Anglin JJ. (Idington, Duff
and Brodeur JJ. contra), that the contract signed by deceased
was one of a class of contracts authorized by the Board.

Per Duff J.-The contract signed by deceased could not have the
effect of limiting the liability of the company in respect of
death because it was not in a form authorized or approved by
the Board of Railway Commissioners and there had been no
order or regulation made by the Board expressly determining
the extent to which the company's liability should be impaired,
restricted or limited as provided by sub-section 2 of section 340
of the "Railway Act."

Judgment appealed from, affirming the judgment of the Superior
Court (Q.R. 46 S.C. 319) affirmed.

APPEAL from the judgment of the Court of King's
Bench, appeal side, affirming the judgment of the



SUPREME COURT OF CANADA. [VOL. LI.

1915 Superior Court, District of Quebec (1), by which the
CANADIAN plaintiffs' action was maintained with costs.

PAcIFro
RwAY. Co. In the circumstances stated in the head-note, one

PAN. Joseph Chalifour was killed while travelling as a
- stock-man, in charge of live stock, on a train of the

company, defendants, in a railway accident which
happened at Chapleau, in the Province of Ontario, and
the action was brought by his dependents in the Pro-
vince of Quebec to recover damages as compensation
for the injury. The case was tried by a judge, with-
out a jury, and judgment was entered in favour of the
plaintiffs for $5,000 damages. This judgment was
affirmed by the judgment now appealed from.

G. G. Stuart K.O. for the appellants. The judg-
ment appealed from is erroneous because (1) there
was no evidence to justify disregard of the release con-
tained in the pass signed by deceased on which he was
travelling; (2) the law of Quebec cannot apply to a
right of action resulting from tort committed in On-
tario; (3) respondents' rights, if any, were statutory
rights accruing under the law of Ontario; (4) the
release was equally effective to bar respondents' right
of action, whether construed according to the law of
Quebec or that of Manitoba, where the contract was
signed by deceased; (5) the deceased could not have
maintained an action, had he survived, and, conse-
quently, the respondents cannot recover; (6) the con-
tract signed by deceased was a release of all claims
whether arising from death or injuries. We rely
upon the following authorities: Lafleur, "Conflict of
Laws," p. 198, and authorities cited; Storey, "Conflict
of Laws," (8 ed.), para. 625, n. (a) ; Dicey, "Conflict
of Laws," p. 659, and American notes, specially at p.

(1) Q.R. 46 S.C. 319.
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699; 8 Laurent, "Droit Civil International," Nos. 9, 1915
10, 11; Robinson v. Canadian Pacific Railway Co. (1); CANADIAN

PACMeaRead v. Great Eastern Railway Co. (2) ; Gri/fiths v. RWAY. CO.

Earl of Dudley (3), at p. 365; Glasgow and London Ins. PARENT.

Co. v. Canadian Pacific Railway Co. (4) ; Conrod v. -

The King (5), per Anglin J., at p. 585; British Colum-
bia Electric Railway Co. v. Turner (6), per Davies J.,
at p. 479, Idington J., at p. 484, and Duff JT., at p. 491;
Williams v. Mersey Docks and Harbour Board(7) ;
Parker v. South Eastern Railwaly Co.(8) ; Bergevin v.
Quebec and Lake St. John Railway Co. (9) ; Robertson
v. Grand Trunk Railway Co. (10) ; Mercer v. Canadian
Pacific Railway Co. (11) ; Sutherland v. Grand Trunk
Railway Co. (12) ; Provident Savings Life Assurance
Society v. Mowat (13), at p. 155; The Queen v. Grenier
(14), per Strong C.J., at p. 51; Glengoil SS. Go. v.
Pilkington (15).

In England, prior to "Lord Campbell's Act," there
was no recourse in damages for the death of a human
being. In Baker v. Bolton(16) Lord Ellenborough
held: "In a civil court the death of a human being
could not be complained of as an injury." And this
case was followed and approved in Osborn v. Gillett
(17); Clark v. London General Omnibus Co. (18);
Jackson v. Watson & Sons (19).

(1) [1892] A.C. 481. (10) 24 Can. S.C.R. 611.
(2) L.R. 3 Q.B. 555. (11) 17 Ont. L.R. 585.
(3) 9 Q.B.D. 357. (12) 18 Ont. L.R. 139.
(4) 34 L.C. Jur. 1. (13) 32 Can. S.C.R. 147.
(5) 49 Can. S.C.R. 577. (14) 30 Can. S.C.R. 42.
(6) 49 Can. S.C.R. 470. (15) 28 Can. S.C.R. 146.
(7) [1905] 1 K.B. 804. (16) 1 Camp. 493.
(8) 2 C.P.D. 416. (17) L.R. 8 Ex. 88.
(9) Q.R. 43 S.C. 38. (18) [1906] 2 K.B. 648.

(19) [1909] 2 K.B. 193.
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1915 R. C. Smith K.C. and Savard for the respondents.
CANADIAN The form of the contract indorsed on the pass in ques-

PACIFIO
RWAY. Co. tion was never authorized or approved by the Board of

PARENT. Railway Commissioners pursuant to section 340 of the
- "Railway Act." The form of the shipping bill, which

had been so approved, was a separate and distinct con-
tract from that which was signed by deceased, the
parties were not the same and there was no considera-
tion for the agreement between deceased and the com-
pany; it was nullum pactum, according to the law of
Quebec; arts. 982 to 989 C.C.; the reduction in the
fare benefited only the shippers; Robinson v. Grand
Trunk Railway Co. (1), per Latchford J., upheld by
the Supreme Court of Canada (2). Deceased was an
illiterate man and signed the conditions on the pass
in circumstances in which he did not give a full and
valid consent to the release; the effect of the condi-
tions was not explained to him. The shipping bill
was never seen or signed by him nor was it read to
him. The case of "death" is not mentioned in the
conditions of the pass, it merely refers to accident or

- damage to person or property. The separate and dis-
tinct right of action of the widow and children, under
article 1056 C.C. cannot be barred by an act of de-
ceased: Robinson v. Canadian Pacific Railway Co. (3) ;
Miller v. Grand Trunk Railway Co. (4); 1 Laurent,
89-91; 1 Migneault, 80; F61ix, "Droit International,"
p. 53; Bullenois, vol. 2, p. 467; and the law of the
domicile governs. See The Queen v. Doutre(5).

THE CHIEF JUSTICE (dissenting).-This is an
appeal from the Court of King's Bench, Quebec,

(1) 26 Ont. L.R. 437; 14 Can. (3) [1892] A.C. 481.
Ry. Cas. 441. (4) [1906] A.C. 187.

(2) 47 Can. S.C.R. 622. (5) 28 L.C. Jur. 209.
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affirming the judgment of the Superior Court by uns
which the widow and children of one Jos. Chalifour CANADIAN

PACIFIC
recovered $5,000 from the railway company for his RWAY. Co.

death. The accident occurred at Chapleau, in the PAE*XT.
Province of Ontario. The deceased was travelling on The Ohief
a pass issued by the defendant company to the plain- Justice.
tiff's employer, the Gordon Ironsides Co. Hte was en-
gaged in the shipment of cattle; the train upon which
he was being carried met with an accident through the
negligence of the company's servants which resulted
in his death. The defence turns in large measure upon
the effect of the contract 'between the Gordon Iron-
sides Co. and the railway company which provided
that, where a pass was issued, the company should be
freed from all liability whether caused by the negli-
gence of its servants or otherwise.

The contract was made in Manitoba and the court
below held that as no evidence was given respecting
the law in Manitoba, it must be assumed to be the
same as in the Province of Quebec and the case was,
therefore, governed by the Quebec law.

In Quebec the wife and children have an independ-
ent cause of action (art. 1055 C.C.). But the death
of the husband and father must be caused by an
"offence or quasi-offence" committed by the party pro-
ceeded against. In other words, delict is the founda-
tion of the right of action.

It has been recently said that negligence, to be
negligence, must be a breach of duty and unless there
was a breach of duty to take care, there was no negli-
gence. Here the deceased was, at the time of the
accident, travelling on the railway on a pass issued by
the company respondent under statutory authority,
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1915 and a condition of that pass was, that the deceased
CANADIAN assumed

PACIFIC
RWAY. Co. all risk of accident or damage to person or property and that the

V. company should be free from all liability in respect of any damage,
PARENT, injury or loss caused by the negligence of the company, or its ser-

The Chief vants or employees or otherwise howsoever.
Justice.

- This pass was issued by the company in connection
with a "special live stock" contract approved of by
the Board of Railway Commissioners and entered into
by the employers of the deceased, containing this
clause:-

In case of the company granting to the shipper or any nominee or
nominees of the shipper, a pass or privilege less than full fare, to
ride on the train in which the property is being carried, for the
purpose of taking care of the same while in transit, and at the
owner's risk as aforesaid, then as to every person so travelling on such
pass, or privilege less than full fare, the company is to be entirely
free from liability in respect of his death, injury or damage, and
whether it be caused by the negligence of the company, or its servants
or employees or otherwise howsoever.

The legislation giving the Board of Railway Com-
missioners power to order and approve of such a con-
tract was fully referred to and discussed in the case of
Robinson v. Grand Trunk Railway Co. (1), disposed of
by this court a short time ago and in which I had the
misfortune to differ from the majority of my col-
leagues (vide sees. 26, 30, 31, 284, 340, R.S.C. ch. 37).
The following sections of the same chapter should also
be considered: 55, 322, 327, 339.

The order of the Board authorizing the railway
companies to use the form of "live stock contract"
above referred to was duly published as required by
the "Railway Act" (sec. 339), and thereafter had a

like effect as if enacted in that Act (sec. 31).

(1) 47 Can. S.C.R. 622.
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The terms of the pass on which the deceased was 1915
travelling were binding on all the parties who pre- CANADIAN

PACIFI
sumed to avail themselves of the privileges which that RWAY. Co.
pass conferred. E.

PARENT.

This case is, in my opinion, distinguishable on other The Chief
grounds from such cases as Henderson v. Steven son Justice.

(1), and Parker v. South Eastern Railway Co.(2),
to which we were referred by respondent at the argu-
ment. In those cases the conditions relied upon were
contained in an ordinary transportation ticket in com-
mon form, and it did not appear that the party re-
ceiving the ticket knew or had any reason to suspect
that there were any special or exceptional conditions
attached to it.

I agree with Mr. Justice Anglin that the deceased
had notice of the conditions subject to which the pass
was issued to him, or at least had reasonable notice
afid opportunity to have these conditions explained
to him, and he did not choose to take advantage of that
opportunity. It should not .be lightly assumed that
any man in this country is so ignorant as to believe
that he may travel on a railway without a contract of
some sort.

It is quite true, as Lord Watson pointed out in

Robinson v. Canadian Pacific Railway Co.(3), that
the provision as to duelling in article 1056 shews, that
cases were intended to be comprised in which there
could be no right of action in the deceased. But the
death must have been caused by the commission of an
offence or quasi-offence, and if there was no duty
owing to the deceased by the company there could be

(1) L.R. 2 H.L. (Sc.) 470. (2) 2 C.P.D. 416.
(3) [1892] A.C. 481.

16
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1915 no breach of duty and, therefore, no negligence which
CANADIAN could give rise to this action.

PACIFIO
EWAY. CO. I am of opinion this appeal should be allowed with

E. costs.
PARENT.

Davies J. DAVIES J.-This appeal is from the judgment of
the Court -of King's Bench (appeal side) of Quebec,
affirming a judgment of the Superior Court holding
the appellant liable in damages for the death of one
Joseph Chalifour, the husband and father of the
widow and children bringing the action.

Chalifour's death occurred in the Province of On-
tario in a collision between a locomotive of appellants'
railway and a car of appellants in which deceased was
travelling in charge of cattle belonging to his em-
ployers, the shippers of the cattle.

The contract to carry the cattle from Winnipeg,
Manitoba, to Montreal, Quebec, was made in the
former city, and the accident occurred in the Province
of Ontario.

Both courts below held that the rights of the
parties under the contract were to be determined by
the law of Quebec, where. the carriage of the cattle
ended, and that the rights of the widow and children
to recover damages for the death of the deceased
caused 'by the admitted fault of the company was
under that law an independent right and could not be
barred or destroyed by a contract or covenant made
with the company by Chalifour before his death.

As establishing such a covenant, the appellant re-

lied upon a contract between itself and the shippers

of the cattle, the form of which had the approval of

the Board of Railway Commissioners and also upon a
condition printed upon the back of what was called a
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pass,. under which the dceased, as one of the men in 1sl5

charge of the cattle, was travelling. CANADIAN
PACIFIC

These conditions were signed by one Addshead, RWAY. CO.

who appeared to be the principal man in charge of the PARENT.

cattle, and also by Chalifour, the deceased. Dave J.
The contentions of the company were first that the -

law of Ontario, where the accident occurred and of
Manitoba where the contract was made were the same
and that the rights of the plaintiffs and the company's
liabilities were to be determined by that law and not
by the law of Quebec; and, secondly, that the condi-
tions of the contract or pass absolved them from all
liability for damages arising out of the accident caus-
ing Chalifour's death, whether in the words of- the
condition,

such accident, injury, damage or loss is caused by the negligence of
the company or of its servants or employees or otherwise howsoever.

In other words, the company contended that it
had with the sanction of the Railway Board, con-
tracted itself out of any liability whatever, even if
caused by gross negligence or otherwise arising out
of the carriage of Chalifour as man in charge of the
cattle from Winnipeg to Montreal.

In the view I take of the proved facts and the lia-
bility of the company under them, it is not necessary
that I should express any opinion upon the important
question as to whether the law of Quebec or that of
Ontario or Manitoba is to be the governing law in this
case.

Mr. Smith contended for the respondents that
while the Railway Board had sanctioned the form of
contract between the shippers of the cattle and the
company exempting the latter from liability in respect

16%
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1915 of the death, injury or damage of the men in charge of
CANADIAN the cattle whether caused by negligence or otherwise,

PACerr
RWAY. CO. it had not expressly sanctioned the form of pass or

contract which the company had made or contended it
- had made with the man himself and that such latter

Davies J.
contract was still within the provisions of section 340
of the "Railway Act" prohibiting contracts impairing
carriers' liabilities unless authorized or approved of
by the Board.

I am of opinion that the class of contract to be
made between the railway company and its shippers
approved of by the Board is quite sufficient to cover
the pass or contract made with Chalifour, if that is
binding, and the omission of the word "death" in this
latter contract or pass does not affect its real meaning
or limit that meaning.

The question, however, remains to be determined
whether any binding contract with conditions as those
contended for, was made between Chalifour and .the
company, and that must be determined upon a con-
sideration of all the facts and circumstances.

Chalifour was a French Canadian who resided with
his family in the Province of Quebec. He could neither
read nor write French or English, but he could write
his name. He was quite an illiterate man and as
proved could not even read the newspapers in his own

language. He spoke and understood a little English,
enough to enable him to understand orders or instruc-
tions respecting his duties or employment as a cattle

drover or caretaker. He is one of a large class in
Quebec well known in Canada.

Before the train started from Winnipeg he and his

co-employee, Addshead, signed a paper or rather cer-

tain "conditions" on the back of a paper on the front
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of which headed in large capitals were the words "Live 15

Stock Transportation Pass." CANADIAN
PACIFICIt was signed in the presence of two employees of RWAY. CO.

the company, one Devillers, who witnessed it and was PA.

an interpreter of foreign languages and understood
Z!) 6 Davie J.

French, and one Anderson, another employee, who did
not understand or speak French.

The evidence they gave is somewhat meagre. An-
derson says he does not understand French, but stood
beside Devillers while he filled in the pass, that there
was some conversation between Devillers and Chali-
four in French, but he did not understand it. All he
seemed to be clear about was that if any questions
were asked with respect to the conditions they were
explained. Devillers does not remember what the
circumstances were or if he had any conversation with
Chalifour or whether he explained the conditions.

It seems quite certain that the live stock contract
itself was not shewn to Addshead or Chalifour and
that the only paper they saw at all was one on which
was printed on the front in large type, "Live Stock
Transportation Pass," and on the back "conditions"
which they signed. My conclusion is that all they saw
was the back of this paper headed "conditions" and
that they asked no questions, received no explanations
and really did not have any idea what the paper was,
except that it had something to do with the cattle
which they were in charge of and their carriage, and
that they as men in charge had to sign it.

To draw an inference that this illiterate French
Canadian, who only spoke or knew enough English to
take and carry out orders connected with his work in
taking care of cattle and tending them; who could not
read in either language nor write anything beyond
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1915 his own name, knew or could have known the nature
CANADIAN of the document he was signing, is something I must

PACIFIC

RWAY. Co. decline to do.

PAENT. Whether he did so know or must be held to have
- known is more an inference of fact to be drawn from

Davies J.
e Jall the circumstances than a presumption of law.

. Chalifour's signature under the facts and circum-
stances proved, if it carries us as far certainly does
not carry us any further than his acceptance of the
pass if handed to him would have done without his
signature.

All he knew was that he was one of the men in
charge of the cattle to take care of them and tend them
to Montreal: If the heading of the pass itself "Live
Stock Transportation Pass," had been read to him it
would not have conveyed the slightest idea to his
mind, in my humble judgment, that he was agreeing
with the cQmpany to take.all the chances of the trip
and that in case he was injured the company were not
to be liable to him even for the grossest negligence.

I think the cases clearly establish that there is no
rule or presumption of law that a person is necessarily
bound by the conditions contained in a document de-
livered to him as a transportation ticket, and I do not
think that the mere signature itself under the circum-
stances and facts proved in this case changes the law
with respect to such rule or presumption. Henderson
v. Stevenson(1); VanToll v. South Eastern Railway
Co.(2). -

My position is that Chalifour did not know it was
a ticket or pass at all he was signing. It was not
handed to him, but to Addshead, his co-worker, and,

(1) L.R. 2 H.L. (Sc.) 470.
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after the accident, was produced by Addshead, who 1915

evidently had retained possession of it all along. It CANADIAN
PACIFICdoes not appear ever to have been in the hands or pos- RWAY. Co.

session of Chalifour. V.
PARENT.

In the case of Parker v. South Eastera Railway -
Co.(1), Mellish L.J., after reviewing several of the DaviesJ.

cases, at page 422, says:-
Now, I am of opinion that we cannot lay down, as a matter of

law, either that the plaintiff was bound or that he was not hound
by the conditions printed on the ticket, from the mere fact that he
knew there was writing on the ticket, but did not know that the
writing contained conditions.

And at page 423:-
I am of opinion, therefore, that the proper direction to leave to

the jury in these cases is, that if the person receiving the ticket did
not see or know that there was any writing on the ticket, he is .not
bound by the conditions; that if he knew there was writing, and
knew or believed that the writing contained conditions, then he is
bound by the conditions; that if he knew there was writing on the
ticket, but did not know or believe that the writing contained condi-
tions, nevertheless he would be bound, if the delivering of the ticket
to him in such a manner that he could see there was writing upon
it, was, in the opinion of the jury, reasonable notice that the writing
contained conditions.

The real and proper question seems to be whether
the company did that which was reasonably sufficient
to give the plaintiff notice of the condition under
which they seek to be released from liability.

The well known case of Watkins v. Rynill(2),
in 1883, may seenf somewhat at variance with that
statement. It was there held that

if a document in a common form is delivered by one of two con-
tracting parties to and accepted without objection by the other, it is
binding upon him, whether he informs himself of its contents or not.

This decision made no allowance for the special
circumstances under which the document was de-

(2) 10 Q.B.D. 178.(1) 2 C.P.D. 416.
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1915 livered or the capacities or experience and knowledge
CANADIAN of the parties.

PACIFIC
RWAY. Co. The later decision of the House of Lords, however,

. in Richardson, Spence d Co. v. Ro-wntree(1), is that
PARENt.

-- the question is one of fact and whether the carrier did
Davies J.

what was reasonably sufficient to give the plaintiff
notice of the condition under which they claimed ex-
emption from liability.

The jury in that case found in answer to the ques-
tion put to them that the company did not do so and,
as the Lord Chancellor says, at page 220:-

The only facts proved were that the plaintiff paid the money for
the voyage in question, and that she received the ticket handed to
her folded up by the ticket clerk so that no writing was visible unless
she opened and read it. There are no facts beyond those. Nothing
was said to draw her attention to the fact that this ticket contained
any conditions and the argument is that where there are no facts
beyond these the defendants are entitled, as a matter of law, to say
that the plaintiff is bound b those conditions. That, my Lords,
seems to me to be absolutely in the teeth of the judgment of the
Court of Appeal in the case of Parker v. South Eastern Railway Com-
pany (2), with which I entirely agree.

Lord Ashbourne in concurring with the Lord Chan-
cellor, remarked:-

The ticket in question in this case was for a steerage passenger -
a class of people of the humblest description, many of whom have
little education and some of them none.

Lord Watson and Lord Morris concurred.
In a still later case, Marriott v. Yeoward Bros.(3),

Pickford J., in delivering a judgment as to the effect
of conditions on the ticket of a passenger said at page
992:-

For the purpose of the judgment I am about to deliver I assume
that the loss was occasioned by the felonious act of the defendants'

(1) [1894] A.C. 217. (2) 2 C.P.D. 416.
(3) [1909] 2 K.B. 987.
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servants. Under those circumstances the first point that I have to 1915
determine is whether the conditions on the ticket did or did not

CANADIANform part of the contract. That question is one of fact. I was, in-

deed, invited by the defendants' counsel to hold as matter of law, RWAY. CO.
upon the authority of the well-known case of Watkins v. Rymill(1). v.
that the mere delivery and acceptance of the ticket with the condi- PARENT.
tions upon it was sufficient to make the conditiobs part of the con- Davies J.
tract. But that I am not at liberty to do. The case of Richardson
v. Rowntree(2), in the House of Lords, clearly decided that the
acceptance of the ticket does not of itself necessarily make all the
conditions upon that ticket a part of the contract. It decided that
the proper questions to be left to the jury were those which were
formulated by the majority of the Court of Appeal in Parker v. South
Eahtern Railtway Co. (3), namely, (1) whether the plaintiff knew
that there was writing or printing on the ticket; (2) whether the
plaintiff knew that the writing or printing on the ticket contained
conditions relating to the terms of the contract of carriage; and (3)
whether the defendants did what was reasonably sufficient to give
the plaintiff notice of the conditions. For the purpose of determin-
ing the answer to the third of those questions I think that the cases
of Richardson v. Rowntrce(2). and Acton v. Castle Mail Packets Co.
(4), shew that the jury must take into consideration the class of

persons with whom the contract is made. In Richardson's Case (2)
stress was laid upon the fact that the ticket was for a steerage pas-

senger, a class of persons of whom many, as Lord Ashbourne ob-
served, have little or no education. In Acton's Case(4) stress was

equally laid by Lord Russell of Killowen in his judgment on the
fact that the plaintiff was a business man.

In a late case of Carlisle and Oum berland Banking
Co. v. Bragg(5), Buckley L.J. in speaking of the effect

which ought to be given to documents signed by a
party whose signature was really obtained by fraud

and who ought not, therefore, to be bound, says, at
page 496:-

I do not think myself that cases of this kind are* to be confined
to the blind and illiterate. Blindness and illiteracy constitute a
state of things of which the equivalent for this purpose may under
certain circumstances be predicated of persons who are neither blind
nor illiterate. If a document were presented to me written in

(1) 10 Q.B.D. 178. (3) 2 C.P.D. 416.

(2) [1894] A.C. 217. (4) 73 L.T. 158.
(5) [1911] 1 K.B. 489.
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1915 Hebrew or Syriac, I should for the purposes of that document be
both blind and illiterate - blind in the sense that, although I saw

CANADIAN
CAADIAN some marks on the paper, they conveyed no meaning to my mind,

RWAY. Co. and illiterate as regards the particular document, because I could
e. not read it. It seems to me that the same doctrine applies to

PARENT. every person who is so placed at that he is incapable by the use of

Dais J. such means as are open to him of ascertaining, or is by false inform-
ation deceived in a material respect as to the contents of the docu-
ment which he is asked to sign.

My conclusion is that Chalifour's signature to the
conditions indorsed upon the "Live Stock Transpor-
tation Pass" on which the company rely to relieve
themselves from liability was obtained under condi-
tions and circumstances which do not permit of any
inference or presumption of fact that he knew or could
have known what he was signing or that they were
conditions of his transportation as man in charge of
the cattle and that the company did not do what was
reasonably sufficient to give him notice and knowledge
of those conditions.

I would, therefore, dismiss the appeal.

IDINGTON J.-Tie late Joseph Chalifour, travelling

as a servant in the employment of a firm of cattle
dealers, shipping cattle from the west over appellant's
railway, was killed near Chapleau in Ontario in an
accident due to the negligence of appellant. This
action was brought by his widow for herself and
family to recover damages arising therefrom. She
has since died and the action is continued by the sur-
viving members of the family.

The defence is that he was travelling upon a pass
issued to him as said servant engaged in taking care of
the cattle shipped by said firm and that the conditions
of said pass contained a limitation that the deceased
assumed all risk of damage to person and property
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and hence there can exist no claim on part of the 1915

respondents. ' CANADIAN
PACIFICBy section 544 of the Criminal Code, the appellant RWAY. CO.

is prohibited from carrying cattle, under such circum- PV-N.

stances as existed in this case, unless in charge of
men engaged to see that the cattle are properly cared IdUnton J.

for.
The section 340 of the "Railway Act" prohibiting

appellant from limiting its liability is as follows:

No contract, condition, by-law, regulation, declaration or notice
made or given by the company, impairing, restricting or limiting its
liability in respect of the carriage of any traffic, shall, except as
hereinafter provided, relieve the company from such liability, unless
such class of contract, condition, by-law, regulation, declaration or
notice shall have been first authorized or approved by order or
regulation of the Board.

2. The Board may, in any case, or by regulation, determine the
extent to which the liability of the company may be so impaired,
restricted or limited.

This is substantially the same as section 275 of the
"Railway Act" of 1903 under which the Railway Com-
missioners, in 1904, ordered as follows:-

That the above mentioned applicants do severally have power to use
the forms submitted, and they are herelty legally authorized so to
do until this Board shall hereafter otherwise order and determine.

The shipping firm, in whose employment the de-
ceased was, admittedly shipped their said cattle under
a form of contract thus approved.

The questions raised herein are thus far the same
as raised in the case of Robinson v. The Grand Trank
Railiray Co.(1), where this court held that the ser-

vant of the shipper who had signed a similar form of
contract for the shipment of a horse and given the
duplicate thereof to said servant, put in charge of the

(1) 47 Can. S.C.R. 622.
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1915 horse there in question, was entitled to damages aris-
CANADIAN ing from the negligence of the company. But in this

PACIFIC
RWAY. CO. case the matter of contract was carried a step further

PA N by the appellant's officers at Winnipeg issuing a pass

Iditn J worded, so far as bearing upon this case, as follows:-

To conductors: Winnipeg, 18th Sept., 1911.

The two men whose signatures are subscribed on back hereof are
the only persons entitled to pass in charge of thirteen cars of live
stock (here follow the numbers of the cars, etc.).

On the back of this there was printed in smaller
type than appears in the case herein, the following:-

CONDITIONS.

Each of us, the undersigned, having charge of live stock mentioned
on face hereof, in consideration of the conditions of the Canadian
Pacific Railway Company's Live Stock Transportation Contract,
agree with the company, while travelling on this pass to assume all
risk of accident or damage to person or property, and that the
company shall be entirely free from all liability in respect of any
damage, injury or loss to any of us or the property of any of us
whether such accident, injury, damage or loss is caused by the negli-
gence of the company, or its servants or employees or otherwise how-
soever.

Signatures: Witness:
F. ADDSHEAD. H. DEVILLERS.

JOSEPH CHALIFOUR.

Countersigned:
H. W. DICKSON.

Local Freight Agent.

It is contended by appellant this is a contract by
virtue of which the respondents are debarred from

maintaining this action.

The respondents first deny the right of the com-

pany to impose such limitation of liability and next

shew by evidence justifying the finding of the learned

trial judge that deceased could read neither English
nor French and understood but little English - only

enough to understand the orders of his superior, rela-
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tive to his usual duties as a cattle man, if I understand 1

what she speaking is testifying to. CANADIAN
PAcIlC

The attesting witness Devillers does not help RwAY. Co.

much by what he says. At the utmost it seems to be pAN

that if deceased asked for any explanation it was -

given him, but he has no recollection of the man or
circumstances. Dickson seems to remember that De-
villers said something to the deceased in French, but
what passed he cannot tell for lie understands no
French.

The other cattleman, Addshead, who seems to have
signed first and to have escaped from the accident
uninjured, was not called. It seems to be fairly de-
monstrated from the circumstances put in evidence
and relied upon by respondents that he was the bearer
of this pass. We are not enlightened in any way un-
less by the name and the fact that he was first to
sign and carried the pass, whether he could speak
English or not. If I were pressed to answer I should
say he was of English stock and likely knew as little
French as Dickson.

All such minor details are usually of little conse-
quence, but as bearing upon the probability of de-
ceased understanding what he was about in signing
his name to this alleged contract, I should have liked
to have known all such details and have been the
better able to realize whether or not the deceased
knew and understood what he was doing when he
signed his name to the said paper.

In some of the cases elucidating the law we have to
deal with, it is suggested in England a man signing
or even accepting a like conditional pass might be
presumed to know how to read English. But if we
would do justice here in Canada we cannot proceed
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u91s upon any such hypothesis. Men of the race of the de-
CANADIAN ceased may by nature be as bright and intelligent as

PAcIFIC
RWAY. CO. any Englishman yet be so handicapped by their want

PARENT, of knowledge of either English or (for that matter as
- the evidence here discloses) French when it has to be

Idington J.
- read, that we must be careful to observe that not un-

usual condition of things in coming to a conclusion in
a matter of this kind.

And I may add that in Canada they are not the
only persons to whom the like considerations must be
extended if justice is to be done.

To my mind the question above all others to be
determined herein is whether or not the appellant has
produced evidence, upon which we can safely rely, en-
abling it to claim that deceased contracted himself and
thereby respondents out of all right to complain of the
grossest kind of negligence on appellant's part.

No one who has that general knowledge. of the
world, and this little part of it, and of the class and
kind the deceased belonged to, and the usual mode in
which such transactions as involved herein are gone
about, but must feel loath to hold that deceased
knowingly and understanding what he was about in-
tended to contract as appellant contends he did con-
tract. The onus rested on appellant to shew that he
did.

I cannot hold on the evidence before us that it
satisfies me.

And as to any implication from the service in
which deceased was engaged, we are bound for the
present at all events by our decision in the Robinson

Case (1).

(1) 47 Can. S.C.R. 622.
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There is, moreover, in this case a feature that has 1915
impressed me very much and renders the position of CANADIAN

PACIFIC
appellant weaker than in the Robinson Case(1). RWAY. Co.

It is this:-That in that case the entire contract PARENT.

of the shipper, if read, was before the plaintiff and I<ington J.
for a time in his possession and it contained the fol- -

lowing clause:-
In case of the company granting to the shipper or any nominee or

nominees of the shipper a pass or privilege less than full fare, to
ride on the train in which the property is being carried, for the
purpose of taking care of the same while in transit, and at the
owner's risk as aforesaid, then as to every person so travelling on such
such a pass or privilege less than full fare the company is to be
entirely free from liability in respect of his death, injury or dam-
age, and whether it be caused by the negligence of the company, or
its servants or employees or otherwise howsoever.

What right had appellant to convert the clear ex-
plicit language of this clause

free from liability in respect of his death, injury or damage, and
whether it be caused by the negligence of the company, or its ser-
vants or employees or otherwise howsoever,

into the dubious sort of terms contained and used in
the above quoted conditions ? It seems to me it had
none. Such contract as it has any right to impose in
such a case must fall within the order of the Board or
be null. The word "traffic" in said section 275 is by the
interpretation clause made to cover passengers as well
as freight. In the first place there is a great deal to
be said for the argument that this limitation was never
in law applicable to the case of the servant himself for
his loss, but only to the interest of the master in his
servant and such right of action as he might have for
injury to him and hence never in law intended to ex-
tend to the rights of the servant himself.

.(1) 47 Can. S.C.R. 622.
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1915 It is clear to my mind the order is capable of such
CANADIAN a construction. And unless the order must be con-

PACIFIC
RWAY. Co. strued as covering and enabling such a limitation of

P . liability there is nothing upon which the appellant
dt can rest, unless upon the said conditions being con-Idington J.

strued as a clear contract on part of deceased whereby
his widow and children would be deprived of any right
to complain herein.

And applying such a test to this ambiguous thing
called "conditions" we are face to face with the in-
terpretation put thereupon by Mr. Justice Cross in
the Court of Appeal holding it did not cover the case
of death resulting from the injury.

That is not my own interpretation of the terms
used in the conditions, but clearly they can be so read.

And yet in face of that view held by a careful and
able judge we are asked to impute to the poor deceased
- ignorant of the language - a clear understanding

that the condition applied to his death and that in
such event though caused by the grossest negligence
on the part of appellant, his family could have no
claim.

I cannot think such a result would be either law or
justice.

I, therefore, need not enter upon the very wide
field of international law and other law into which the
argument so well and ably invites us.

I think the appeal should be dismissed with costs.

DUFF J.-I think this appeal should be dismissed
with costs. The action is brought in the Province of
Quebec by the respondent as the widow of one Joseph
Chalifour, who was killed in a railway accident while

on one of the appellant company's trains in the Pro-

256



VOL. LI.] SUPREME COURT OF CANADA.

vince of Ontario, due to the negligence of the appel- 1915

lant company's servants. The respondent bases her CANADIAN
PACIFICclaim on article 1056, Civil Code of the Province of RwAy Co.

Quebec, and on the "Fatal Accidents Act," 1 Geo. V., PA eNT.
ch. 33, sec. 33, in force in Ontario. The appellant D

company sets up in defence, first, a contract with the -

employers of the deceased Joseph Chalifour, and
secondly, a contract alleged to have 'been entered into
with Chalifour himself relieving it from responsibility
for the negligence of its servants.

It is not, as I understand it, disputed that if these
alleged contracts would be no answer to the respond-
ent's action in Ontario she is entitled to recover in
these proceedings; and as in, my opinion, the defence
based on these contracts fails, it will not be necessary
to consider the possible rights of the respondents on
the opposite hypothesis. I will only observe that to
me it is not obvious that the decision of the Court of
Appeal in Machado v. Fontes(1) furnishes the rule
of decision governing the courts of Quebec in similar
cases; or that article 1056 C.'C. has any application
where the wrong from which death results as well as
the death itself occur outside the Province of Quebec.

Under the "Fatal Accidents Act" it is now settled
that it is a condition of the respondents' right to re-
cover that the victim of the accident would have had a
right of action arising out of the wrong complained of
if he had lived. The appellant company alleges that
the right of action which otherwise would have arisen
in favour of Chalifour, would in fact, have been de-
feated by force of one or both of the agreements above
mentioned.

(1) [1897] 2 Q.B. 231.
17
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1915 I think this defence of the appellant company fails
CANADIAN for these reasons: first, the agreement between the

PACIFIC
RWAY. Co. appellant company and the employers of Chalifour

PARENT, could not nullify the prim2 facie obligation of the ap-
pellant company to use due care to carry him safely
arising out of their acceptance of him in fact, as a
passenger on their railway unless it were shewn that
he expressly or impliedly assented to the terms of that
agreement as modifying the obligation. No such
assent is in fact proved; and in any event section 340
of the "Railway Act" applies and, not having been
complied with, would deprive any such assent of any
effect it might otherwise have had. Secondly, as to
the alleged agreement with Chalifour:-Chalifour's
assent to 'the terms of the alleged agreement has not
been established in fact; and, assuming the alleged
agreement to be established in fact, the section re-
ferred to, section 340, deprives it also of any force as a
defence. It will be convenient to deal first with the
effect of section 340.

The appellant company relies upon first an agree-
ment entered into between the Gordon Ironsides Coi-
pany, the shipper (Chalifour's employer), and the
appellant company, providing for the carriage and
delivery of certain cattle shipped at Winnipeg for
Hochelaga. And the contract contained certain re-
strictions of the company's liability, not material to
the present discussion. There is also the following
paragraph upon which the appellant company relies:

In case of the company granting to the shipper or any nominee or
nominees of the shipper a pass or privilege less than full fare, to
ride on the train in which the property is being carried, for the pur-
pose of taking care of the same while in transit, and at the owner's
risk as aforesaid, then as to every person so travelling on such a pass
or privilege less than full fare the company is to be entirely free from
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liability in respect of his death, injury or damage, and whether it be 1915
caused by the negligence of the company, or its servants or em-
ployees or otherwise howsoever. CANADIAN

PACIFlO

The alleged contract with Chalifour is contained RwAY. Co.

in certain conditions printed on the back of a docu- PARENT.

ment described as a "Live Stock Transportation Duf J.
Pass" of the same date. Section 340 of the "Railway
Act" is as follows:

340. No contract, condition, by-law, regulation, declaration or
notice made or given by the company, impairing, restricting or
limiting its liability in respect of the carriage of any traffic, shall,
except as hereinafter provided, relieve the company from such lia-
bility, unless such class of contract, condition, by-law, regulation,
declaration or notice shall have been first authorized or approved by
order or regulation of the Board.

2. The Board may, in any case, or by regulation, determine the
extent to which the liability of the company may be so impaired,
restricted or limited.

3. The Board may by regulation prescribe the terms and con-
ditions under which any traffic may be carried by the company.

This enactment deprives the agreement just re-
ferred to, and any notice of the terms of the agree-
ments, of any effect in restricting or modifying the
prind facie obligation of the company except in so far
as the agreements and notice have been authorized or
approved by order or regulation of the Board of Rail-
way Commissioners or in so far as they come within
and are made effective by some order or regulation
made under sub-section 2.

The appellant company produces an order of the
Board, bearing date the 17th of October, 1904, which
is in the following terms:-

IN THE MATTER OF

The application of the Grand Trunk Railway Company, the Cana-
dian Pacific Railway Company, the Canadian Northern Railway,
and the Pare Marquette Railway Company, for approval by the
Board of Railway Commissioners of their forms of bills of lading

17%
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1915 and other traffic forms, in compliance with section 275, sub-sections
I and 2 of the "Railway Act."

CANADIAN The above named companies are the only railway companies inPACIFIC
RWAY. Co. Canada which have, up to the present moment, complied with the re-

v. quirements of section 275; and in respect of these so far received it
PARENT. may be remarked that there is much diversity in the forms of the
D several railways. The whole subject is of very great importance and

will require that much circumspection should be exercised in exam-
ing into the contracts and forms which the Board hereafter has to
approve; and also into the question of limitation of liability on the
part of carriers.

In view of these facts, and that the railways generally have not
submitted their forms for approval, the Board does not deem it
advisable to make any final or definite order upon the subject at
present, but is of opinion that an interim order might properly be
made permitting such railways as have made application therefor to
continue the use of their present forms until the Board shall other-
wise prescribe and order.
IT Is THEREFORE ORDEBED

That the above mentioned applicants do severally have power to
use the forms submitted, and they are hereby legally authorized so to
do until this Board hereafter otherwise order and determine.

And the Board further requires that a select committee be formed
of the legal and traffic officers of Vie sveral railway companies
named, and others who may hereafter submit their applications, to
meet the Board at Ottawa, on a date to be hereafter announced, for
the discussion of the said forms and contracts, both freight and pas-
senger, at a session of the Board to be called for such purpose.

(Sgd.) ANDREw G. BLAIR,

Chief Commissioner, Board of Railway
Commissioners for Canada.

This is the order upon which the appellant com-
pany relies as giving force to the two agreements now
under consideration.

It appears from the certificate of the Secretary of
the Board that the only "form" having any relevancy
to the present case coming within the operation of
this order is a form of "Contract for Carriage of Live
Stock" which seems to be identical in its terms with
that between the appellant company and the shippers
above referred to.

The form of contract thus approved is a contract
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between the railway company and the shipper; and it 5

contains the paragraph, upon which the railway com- CANADIAN
PACIFlC

pany relies, above set out. No form of notice to the RwAy. co.
shipper's nominee or form of contract between the PARENT.

railway company and the shipper's nominee is ap- Duff J.
proved in express terms. And after very full -

consideration I have come to the conclusion that
Mr. Smith's contention is sound and that the
order does not imply any approval or authoriza-
tion of any contract between the railway company and
the shipper's nominee or of notice to the shipper's
nominee within the meaning of the first sub-section
of section 340.

I think that is so for these reasons. The order it-
self shews that it was passed as a temporary provision
only pending a fuller examination of important ques-
tions touching the approval of contracts and notices
affected by section 340; and I think that the operation
of the order must be confined strictly by the effect of
the language used which appears to me to be simply
this; that the "forms" specified (which were under-
stood to be the forms then in use) were approved for
what they were worth. The company is authorized to
enter into a contract in the form produced. That is
the whole effect of the order.

This interpretation of the order is, no doubt,
open to the observation that in view of the de-
cision of this court in Robinson v. Grand Trunk

Railway Co.(1), the paragraph quoted above,
would afford no protection to the railway com-
pany in the case of action by nominees. But it
is to be observed that the Court of Appeal for On-

(1) 47 Can. S.C.R. 622.
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1915 tario and the Chief Justice of this court took the view
CANADIAN that this same clause was (even in the absence of

PAclFlo
RwAY. Co. notice of it to the shipper's nominee) sufficient to pre-

clude action against the company by the nominee, on
the ground that the nominee being on the railway by a

Duff J.
consent which was expressed in the contract, and only
in the contract, was bound by the conditions of that
consent. It is quite possible that this was the view
of the law upon which the contract was framed. How-
ever that may be the order expressly approves the con-
tract with the shipper and nothing else. I see no
ground for implying an approval of a contract with
the nominee of the shipper or notice to the nominee.
The order is a general approval of a large number of
forms containing no doubt many clauses and it would
be going altogether too far to read it as an approval
not only of the "forms" produced, but any other forms
which might be necessary to accomplish the object of
the companies.

A similar reason compels the conclusion, I think,
that there is nothing in the order "determining" the
extent to which the "liability of the company" to the
shipper's nominee "may be impaired, restricted or
limited" within the meaning of sub-section 2.

This is a complete answer to the appeal. But I
think the appeal fails on the ground also that the evi-
dence does not sufficiently shew an assent by Chali-
four to the conditions by which he is alleged to have
been bound or any notice to him that he was being
carried under a contract with his employers absolving
the appellant company from responsibility from in-
juries caused by the negligence of its servants. The
paper on which the company relies is a document
called a "Live Stock Transportation Pass." On its
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face, partly in print and partly in handwriting, is the 1916
following words:- CANADIAN

PACIFIC
CANADIAN PACIFIC RAILWAY. RWAY. CO.

V.
Western Division. PARENT.

LIVE STOCK TRANSPORTATION PASS.

To Conductors:- Winnipeg, 18th Sept., 1911. ___.

The two men whose signatures are subscribed on back hereof are
the only persons entitled to pass in charge of thirteen cars live
stock 170922, 167196, 166252, 165346, 169796, 168794, 167934, 166496,
167128, 135054, 350130, 164574, 165058.

Billed from Cardston * * * to Montreal.

As men in charge of live stock are now only passed to Winnipeg
on stock contracts Conductors east of Winnipeg will 'not honour
stock contracts for passage.

Conductors in charge of train making last run will take up this
pass and turn it to agent at destination of live stock.

Valid only when countersigned by
R. E. LARMOUE,

General Freight Agent.
No. 7512.

Countersigned:
H. W. DICKSON.

It is endorsed as follows:-

CONDITIONS.

Each of us, the undersigned, having charge of live stock men-
tioned on face hereof in consideration of the conditions of the Cana-
dian Pacific Railway Company's Live Stock Transportation Con-
tract, agree with the company, while travelling on this pass to
assume all risk of accident or damage to person or property, and
that the company shall be entirely free from all liability in respect
to any damage, injury or loss to any of us or the property of any
of us whether such accident, injury, damage, or loss is caused by the
negligence of the company, or its servants or employees or otherwise
howsoever.

Signatures: Witness:
F. ADDSHEAD. H. DEVILLERS.

JOSEPH CHALIFOUR.
Countersigned:

H. W. DICKSON,
Local Freight Agent.

The evidence of Devillers, whose name appears as
witness, shews that the signature professing to be that
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1915 of Chalifour was in fact his, although he does not
CANADIAN actually recall the circumstances. Chalifour was a
PAcrIC

RWAY. Co. stable hand, a French Canadian, living in Beauport,

PAN. unable, as the evidence of his wife shews, to read a
word of either French or English (-testimony undis-

DuffJ.
- puted and, according to common experience, not at

all incompatible with the fact that he was able to sign
his name) and speaking and understanding spoken
English, very little - enough only, as his wife ex-
plained, to apprehend the directions of his superiors
in his work of cattlehand.

The evidence of Devillers and of Dickson shews -
the evidence of Dickson indeed was quite explicit upon
the point - that no explanations of the nature of the
document would be given to the signatories unless an
explanation were asked for. Devillers is unable to
recollect, as I have mentioned, the actual signing of
the document or the circumstances of it.

What then is the significance of Chalifour's at-
taching his name to the pass in these circumstances ?
Does it shew or create any presumption of assent on
his part to the conditions ? Did the fact that he was
asked to sign amount in the circumstances to reason-
able notice to liim that the company was proposing
some modification of their prima facie legal obligation
as carriers ? Did the fact of signing amount to a re-
presentation to the company, either that he under-
stood the nature of the document or that he was will-
ing to be bound by anything it might contain ?

It is not open to dispute that, if Chalifour, al-
though unable to read the conditions on the back of
the pass, had understood that in presenting the paper
for his signature the officials of the company were
proposing conditions affecting the terms upon which
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he was to be received as a passenger on the railway - 1915

then having given his. signature and having acted on CANADIAN
PACIFIC

the assent of the company given in consequence he RWAY. CO.

would be bound by what he had signed in the absence PARENT.

of fraud or some other equitable ground of relief. Duff J.
But as Chalifour could not read the conditions then -

unless in fact he knew that the paper contained con-
ditions or the fact of signing amounted in the circum-
stances to a representation by him that he was pre-
pared to be bound by anything the paper might con-
tain, or in other words, as I think the two questions
are in substance identical, unless the fact of being re-
quired to place his signature on the pass was reason-
able notice to him that it did contain conditions, his
signature cannot affect his rights.

The burden of the affirmative of the issue raised
by the company's allegation that. Chalifour assented
to a modification of the prima facie obligation of the
company rests, I think, upon the company throughout,
unless some presumption of law arises shifting that
burden by the fact of the signing alone. I pass for the
moment the question as to whether any presumption
of law does arise, and I consider the questions first, of
Chalifour's knowledge, and, secondly, of the signific-
ance to him of the fact that his signature was required
and the significance to the company of the fact that he
gave his signature in the circumstances as questions

of fact.
First, then, as to Ohalifour's knowledge. The

evidence of Dickson is explicit, as I have mentioned,
.that no explanation would be given unless asked.
Dickson says that Chalifour had a conversation with
Devillers which Devillers does not remember. The
purport of the conversation is not given. Whether
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1915 Chalifour asked for an explanation, and if so, what
CANADIAN answer was given, are matters.of speculation merely.

PACIFIC
RWAY. Co. I have no difficulty in holding that the company has

V. failed to shew knowledge in fact or facts from which
PARENT.

D knowledge can be judicially inferred.
- Secondly, as to the significance of Chalifour being

required to sign and the act of signing. The question
to be considered is whether in the circumstances, as-
suming him to have exercised the normal judgment of
a person of his class and circumstances as known to
the company through Dickson and Devillers he ought
to have understood that the paper he was asked to
sigil contained conditions affecting his rights; or
correlatively whether the company, having regard to
all the circumstances, was entitled to assume from
Chalifour's conduct that he did know that there were
conditions to which he was assenting.

The question is one upon which people will natur-
ally differ, but I have come to the conclusion that
giving their proper weight to all the facts they do not
justify a conclusion that Chalifour would or that
Dickson, who was the agent of the company for de-
livering the pass, would or would be entitled to re-
gard Chalifour's act of signing as meaning anything
more than the giviiig a signature for the purpose of
identification. The evidence sufficiently shews that in
September, 1911, when the pass in question was issued,
the practice of the Canadian Pacific Railway Co. with
regard to cattle shipments over its lines west of Win-
nipeg provided for the passing of attendants by hav-
ing them place their names on the back of the trans-
portation contract itself for the purpose of identifica-
tion, the possession of the contract being the con-
ductor's warrant for passing attendants whose names
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were so indorsed. Down to some time prior to Sep- 1915

tember, 1911, this practice seems to have been general. CANADIAN
PAcInCThe indorsement on the transportation contracts in RWAY. CO.

0.evidence is as follows: PARENT.

Form 18. -

CANADIAN PACIFIC RAILWAY COMPANY. -Duff J.

Live -Stock.

Transportation Contract.

F rom ........................................
T o . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .
D ate .................................. , 19 ....
S h ip p er ......................................

Names of persons entitled to a free pass in charge of this con-
signment.

.................. Agent.

NOTE.-Agents must requile txesa entitled to free passage, in
charge of live stock under this contract, to write their own names
on the lines above.

Conductors may, in cases where they have reason to believe con-
tracts have been transferred, require the holders to write their names
hereon to compare signatures. This contract must be punched by
the conductors of each division.

The same indorsement is to be found upon the
form of contract approved by the Board of Railway
Commissioners, in 1904, now in evidence. The direc-
tion on the pass in question shews that for shipments
east of Winnipeg a change took place some time be-
fore the date of the pass, and the system of issuing
passes was substituted. We do not know when this
change took place. But we do know that under the
earlier system which apparently at the time in ques-
tion still continued to obtain on the Canadian Pacific
Railway west of Winnipeg the cattle men were obliged
to sign their names on the back of the transportation
contract for the purpose of identification, and that
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1915 under that system each signed his name for identifica-
CANADIAN tion only and not as evidencing assent to any agree-

PACuro
RWAY. Co. ment with the company. That is very obvious from

P. an inspection of the coitracts in evidence. If the
D signatures are evidencing assent, then it must be that
- indorsement is an essential part of the form as ap-

proved and the attaching of his signature to the in-
dorsement, in accordance with the direction, is a con-
dition of the valid assent of the bearer of a pass to
the contract as affecting him.

As I have said we do not know when the change was
made. We are not told that the agents were instructed
when that took place to inform cattle-men who were
unable to read of the fact that the pass to which they
were asked to attach their signatures contained con-
ditions affecting their rights as against the company
which these signatures, once affixed, would purport to
evidence. The only evidence we have touching the
point is the evidence which I have already mentioned
of Devillers and Dickson, which makes it plain that the
duty and practice of the agent were limited to giving
explanations where explanations were asked. When
one looks at the direction to the conductors on the face
of the pass itself it is made clear that one purpose of
the signatures on the back of the pass was the purpose
of identification, and Dickson expressly admits in his
evidence, that. the signatures were required for that
purpose. A cattle man accustomed under the other
system to sign his name on the back of the transporta-
tion contract along with the other attendants would
be most unlikely, especially if he was unable to read,
to attach any significance to the act of signing except
that he was complying with the usual rule and for the
usual purpose. As I have said, we have no evidence
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when this system of passes was adopted. It may have 191

been in operation no longer than a week. We are CANADIAN
PACIFIC

left to speculate on that point. RWAY. CO.

In these circumstances I think it is impossible to pARN.
affirm that Chalifour's act of signing had either for Duff J.
himself or for the company any significance as affect- -

ing their mutual rights unless it can be said that by
signing he affirmed that he was sufficiently capable
of comprehending the document to understand that
there were conditions.

I think this cannot be affirmed. In the first place,
it must be remembered that the pass was delivered to
Addshead, who was the employee in charge. It is
quite evident that it never came into Chalifour's pos-
session. Addshead signed first, Chalifour afterwards.
As the original pass shews, the conditions are printed
in small type, not likely to attract the attention of a
man of Chalifour's class. But to my mind the most
weighty consideration applying to this point is that
Devillers, Chalifour being the utterly ignorant man
that he was, according to the evidence of the respond-
ent, must in the short conversation he had with him
have had his attention attracted to the fact that it
was most unlikely in the first place that Chalifour
could read English at all, and in the second place that
he would be capable of comprehending even in the
most general way the significance of the printing be-
low which his signature was placed.

I conclude that treating the questions above stated
as questions of fact simply, respecting which the onus
is on the appellant company, the company has failed to
acquit itself of that onus.

It is argued, however, that the presence of Chali-
four's name there creates a presumption of law that
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1915 he understood the contents of the document to which
CANADIAN he attached it. I think there is no such presumption
PAolll

RWAY. CO. of law. In In re Cooper(1), it is said by Sir George

P . Jessel, that when a man signs a deed

DuffJ. there is a presumption of law that he knows its contents.

But I have just pointed out that there is here no evi-
dence of anything amounting to the execution of a
legal instrument or intentional taking part in a juridi-
cal act a condition implied in Sir George Jessel's lan-
guage when reading the context. I repeat that if it
had been shewn that Chalifour had placed his name
on this document in circumstances which amounted
to an affirmation on his part that he was entering into
a contract with the railway company respecting the
terms on which the company was to carry him then in
the absence of fraud or some other special ground of
relief his knowledge or his ignorance of the contents
of the document would have been quite immaterial.
Such principles have no application whatever in the
state of the evidence in this case; the evidence does not
bring us to the point at which they come into opera-
tion. All observations, therefore, in decided cases and
in text books as to the effect of signing a document
which is understood or represented to contain some
disposition of property or to form some part of a
business transaction are quite beside the point.

I have seen no case either in the English or Ameri-
can courts holding that a presumption of knowledge
of the contents of a document signed arises in which

it did not appear 'by direct evidence or manifestly

from the circumstances of the case that the signer

(1) 20 Ch. D. 611.
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knew, at least in a general way, the nature of the docu- 1915

ment. Nor have I seen any case which affirms as a CANADIAN
PACIFIC

broad principle that every person signing a document RWAY. ( 0.

purporting to be of a character to have legal effect, if p ",
operative, is deemed by a presumption of law to have a
knowledge of its contents. On the contrary it is not so in -

the case of wills in respect of which the rule is, I think,
correctly stated in Taylor on Evidence, paragraph

160. The testator is presumed to know and approve
the contents of a will which he is proved to have

signed, but the presumption is not a presumption of

law, that is to say, it is not a presumption which ac-

quits the proponent of the will of the burden of the

issue resting on him as to the deceased's knowledge

and approval of the contents of the document. If it

is shewn that the deceased was unable to read or if
doubts are cast upon his capacity or if there are sug-

gestions of undue influence in the circumstances, the

proponent must remove these. The burden of estab-

lishing the affirmative of the issue remains to the end.

I think there is no rule or law that requires us to

hold that the attaching of Chalifour's signature in

the circumstances disclosed by the evidence had the

effect of shifting the burden which rested upon the

appellant company of establishing the affirmative of

the issue raised by their allegation that Chalifour was

received -by them as a passenger on the condition that

they should be relieved of their prima facie obligation

to exercise due care in carrying him.

That the presence of Chalifour's signature is in

itself without evidentiary value or is itself of incon-
siderable weight nobody would affirm. But when the
circumstances are all considered the force of that fact
seems to me to be entirely neutralized.
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1915 For these reasons this appeal should be dismissed
CANADIAN with costs.

PACIFIC
RWAY. Co.

PAV ANGLIN J.-Joseph Chalifour, the husband of the
- plaintiff (by original action) lost his life in conse-

Anglin J.
quence of a collision, at Chapleau, Ontario, between
a locomotive on the defendants' railway and a car in
which he was travelling in charge of cattle, on a pass
issued to him pursuant to an agreement made by the
defendants with his employers, the shippers of the
cattle. Before leaving Winnipeg, Manitoba, Chali-
four, on the demand of the defendants' agent, placed
his signature on the pass, issued to himself and
another servant of the shippers, who accompanied
him, beneath the following condition, which was
printed upon it-

Each of us, the undersigned, having charge of live stock mentioned
on face hereof in consideration of the conditions of the Canadian

Pacific Railway Company's Live Stock Transportation Contract,
agree with the company, while travelling on this pass to assume all
risk of accident or damage to person or property, and that the com-
pany shall be entirely free from all liability in respect of any damage,
injury or loss to any of us or the property of any of us whether

such accident, injury, damage or loss is caused by the negligence of

the company, or its servants or employees or otherwise howsoever.

- The collision was found at the trial to have been
attributable to the fault 'of the defendants and against

that finding no appeal has been taken. Indeed, the
negligence which caused the accident appears to have
been gross and inexcusable.

The defence relied upon is that by the law of On-

tario, to the benefit of which the defendant company
claims to be entitled, it is not liable to the plaintiff
because the conditions of the pass on which her hus-
band travelled exempted it from liability to him for
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any personal injuries he might sustain in transit. In 15

answer to this plea the plaintiff alleges:- CANADIAN
PACIFIC

(1) That the relieving condition signed by Chali- RWAY. CO.

four had not been approved by the Board of Railway PARENT.

Commissioners, as is required by section 340 of the Anglin .1

"Railway Act."

(2) That it should be held that Chalifour him-
self was not bound by the condition which he signed
because it was not established by the defendants that
he knew what it was or that they had taken reasonably
sufficient means to bring its nature and purport to
his knowledge.

(3) That the plaintiff has a right of action in the
courts of the Province of Quebec, although she should
be unable to maintain a similar action in the Province
of Ontario, where the accident happened.

(1) The condition on the pass exempting the rail-
way company from liability, which Chalifour signed,
is couched in terms not materially dissimilar to those
of a clause in a form of shipping contract approved
by the Railway Board. The difference, if any, would
tell rather against the company than in its favour. If
the clause of the shipping contract bears the construe-
tion which the defendants maintain it should receive,
the condition upon the pass is, I think, of the class
authorized by the approval of the form of shipping
contract.

It is perhaps open to question whether the clause
in the shipping contract is not susceptible of a con-
struction which would make it inapplicable to the lia-
bility of the railway company towards the man in
charge of the live stock, and would restrict its opera-

18
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191 tion to exempting the company from liability towards
CANADIAN the shipper for such damages, if any, as niight be occa-

PAcnrlo
RWAY. Co. sioned to him through injury to his servant. The form

PARENT, authorized is of a contract which purports to be be-
A Jtween the shipper and the company. Provision isAnglin J.

made for requiring the signatures of the men to be
carried in charge of the live stock to be placed on the
back of the contract. But these signatures, when so
placed, are not ])receded by any words purporting to
make the signatories parties to the instrument or to
bind them by its terms. On the contrary, it is con-
sistent with the form of the document that the signa-
tures are to be obtained merely for purposes of
identification.

On the other hand, the clause providing for ex-
emuption is scarcely such as we would expect to find it
were it only agiinst liability for the possible loss to
the master occasioned by injury to his servant that

provi'sion was being made. Nor is it likely that this
somewhat illusory right of the master was the subject
of such careful attention at the hands of the railway
company and of the Board of Railway Commissioners.

Chalifour was not asked to place his signature on
the shipping contract, which contained a blank for
that purpose, but on the pass issued -to 'him and his
fellow drover. This circumstance, however, I regard
as immaterial, because section 340 does not require
that the specific contract or condition under which
the traffic is carried should be itself authorized, but
only that it should be of a class which has been auth-
orized. As at present advised I would not be pre-
pared to hold against the defendants on this answer
to their plea.
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(2) On the second ground of reply I also entertain 1915
an opinion favourable to them. Such authorities as CANADIAN

PACIIC
Robinson v. Grand Trunk Railway Co.(1) ; Richard- RWAY. CO.

son v. Rowntree(2) ; Parker v. South Eastern Rail- PARENT.

way Co.(3), and Henderson v. Steceuson(4), relied
Anglin .J.

upon by counsel for the plaintiff, seem to me to differ

widely from the case now before us. In none of them
had a contract exempting from, or limiting, liability
been signed by the passenger or bailor. Conditions
printed more or less obscurely on the tickets or con-
tracts issued by the defendants were relied upon as
relieving them from their ordinary liability as carriers
or bailees. In the Robinon and Rich 'rdson cases

the plaintiffs, who were themselves the injured per-

sons, deposed that they had been ignorant of the con-
ditions relied upon and there was no evidence that
they were aware of them. Apparently had they been
aware that the printing on the tickets which they
bought contained conditions relating to the terms of
carriage they would have been bound by them, al-

thoug'h ignorant of their nature and effect. Harris V.

Great Western Railway Co.(5). Indeed, they would
probably have been so bound, although unaware that
the printed matter contained such conditions, if the
defendants had done what, under the circumstances
apparent to them when they sold the tickets, was rea-
sonably sufficient to bring the conditions to the pas-
sengers' notice. Marriott v. Yeoward Bros.(6), at

pages 993-4. In Parker's Case(3), and in Hen der-
son's Case(4), where limitations of liability in respect

(1) 47 S.C.R. 622. (4) L.R. 2 H.L. (Sc.) 470.
(2) [1894] A.C. 217. (5) 1 Q.B.D. 515.

(3) 2 C.P.D. 416. (6) [1909] 1 K.B. 987.

18%
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1915 of loss of luggage deposited at parcel rooms in railway
CANADIAN stations were set up in defence, the plaintiffs gave
PAcIc

RwAY. Co. similar evidence of their ignorance of the limiting

PARENT. conditions. In the present case there is no such evi-

Anglin J. (ence of ignorance. In each of the cases cited by Mr.
- Smith admitted or proven ignorance of the conditions

relied upon by the defendants negatived actual con-
sent to them by the plaintiff, and the question was
whether the defendants had taken such reasonably
sufficient steps to bring those conditions to the notice
of the. plaintiff that the latter was precluded from
setting up such ignorance in reply to the defence based
upon them. In the present case the question is
whether the presumption of his knowledge of the
tenor of the conditions on the pass raised by Chali-
four's signature to them has been rebutted-whether
presumed knowledge has been disproved. There is no
evidence in the record that Chalifour was ignorant of

the nature of the conditions on the pass and certainly

nothing to warrant an iriference that he was unaware

that the printing upon it, to which he affixed his sig-

nature, contained conditions relating to the terms of

the contract of carriage. There is no evidence that

the defendants' agent had knowledge of his inability

to read English or had any reason to suppose that he

did not understand the printed matter, which he ap-

pears to have signed without any hesitation upon

being asked to do so. Under such circumstances I

am not prepared to hold that the agent was not justi-

fied in assuming that Ohalifour knew what the printed

conditions were. He was not bound to inquire into

the idiosyncracies of the particular passenger. Miar-
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riott v. Yeoicard Bros.(1), at page 993. In the ab-
sence of evidence of special circumstances which CANADIAN

PACIFIC
-should have been apparent to the agent, indicating RWAY. CO.

that Chalifour, notwithstanding his readiness to sign PARENT.

the condition on the pass, needed explanation of its Anin J.

nature and effect, I know of no ground upon which it
should be held that the agent was under an obligation
tQ proffer such explanations.

The production of the pass with the admitted sig-

nature of Chalifour upon it raises a presumption of
law that he knew and intended to be bound by the con-
ditions which he had subscribed. Re Cooper(2), at
pages 628-9. The facts that he was illiterate - being
able merely to sign his name - and that his know-
ledge of the English language, in which the pass was
printed, was imperfect, do not, in my opinion, suffice
to rebut this presumption. McDonald v. Hancock
Mutual Life [Ins. Co. (3) ; Harris v. Ntory (4) ; Doran v.
Mulen (5).

The presumption arising froii the signature is not
that Chalifour had read the condition - the evidence
perhaps sufficiently disproves that - but that he knew
what it was - and that the evidence does not dis-
prove. It is quite uncertain that he was not told the
contents of the pass when he signed it. But, assuming
that the defendants' agent did not then give him this
information, that does not suffice to warrant the con-
clusion that he did not possess it. He may have ac-

quired it from other sources. He had been in the
cattle business for two years, and, although this was

(1) [1909] 1 K.B. 987. (4) 2 E. D. Smith (N.Y.) 363,
(2) 20 Ch. D. 611. at p. 367.
(3) 44 N.Y. (Sup.) 818. (5) 78 Ill. 342, at p. 346.
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1915 his first trip to Winnipeg, lie had been to Liverpool
CANADIAN in charge of cattle and had probably travelled on rail-

PAclFlC .
RWAY. CO. Wys in this country in the same capacity. At all

V. events he was thrown into the company of men whose
PARENT.

- business it was to make such trips and who were pre-
Anglin J.

sumably familiar with the conditions of carriage. His
companion on the trip in question, who also signed
the pass, was English speaking and probably knew its
terms. It is not shewn that he did not communicate
them to Chalifour, as, indeed, he may well have done.
There is not a tittle of evidence to indicate that Chali-
four was in any way misled or imposed upon, and
there is nothing whatever to warrant the assumption
- for such it would certainly be - that he signed the

condition on the pass without knowing or ascertain-
ing what it was, or under the belief that it was some-
thing other than it was in fact. I think it would be
quite too dangerous upon such evidence as we have
before us to hold that Chalifour was unaware of the
nature and effect of the condition on the pass which he
signed and on which he travelled.

Nor would that suffice to relieve him from the

provisions of the contract if he was awar'e that the

printed matter which he signed contained conditions

relating to the terms on which the pass was issued to

him. Parker v. So u th Eastern Ra il way Co. (1) ; Harris

v. Great Westorn Railway Co. (2). His signature in-

ports such knowledge, and it would be a pure assump-

tion that he did not have it. Indeed, the only evi-

dence in the record is that lie had a conversation on

the subject of the condition with Devillers, who issued

(2) 1 Q.B.D. 515.
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the pass. Devillers says of his interview with Chali- 1915

four:- CANADIAN
PACIFICQ. Maintenant, pouvez-vous vous souvenir si vous avez eu RWAY. CO.

aucune conversation avec lui au sujet des conditions ? V.
R. II n'y a pas de doute que j'ai en une conversation avec lui PARENT.

et que j'ai d9 lui donner les renseignements qu'il a dO avoir besion. Anglin J.
Q. Pouvez-vous vous souvenir si oui on non il vous a demande ce

que voulaient (lire les conditions et dans ce cas qu'est ce que vous lui
avez r6pondu ?

R. Je ne peux pas dire qu'il m'a demand6 les conditions de ce
contrat-1i, de la passe, mais s'il me les a demandes, je les lui ai
donndes avec les autres renseignements.

Q. Etait-ce la ritgle gon6rale que vous suiviez ?
R. C'6tait une pratique qu'on avait ciez nous de donner les

renseignements.
Q. C'tait Pusage
R. C'6tait lusage du bureau de donner les renseignements autant

pour les passes que pour ce qui regarde le live stock sur le chemin.

Q. Vous Gtes certain que s'il vous a demand6 quelques renseigne-
ments, vous lui avez donn6 des renseignements complets ?

R. Oui, et bien explicites aussi.

The witness was not cross-examined in regard to
this evidence. It at least indicates that Chalifour's
attention was directed to the condition he was asked
to sign, if, indeed, he was not explictly told its nature
and contents. I am not prepared to relieve the plain-
tiff from whatever consequences may ensue upon
Chalifour's having taken the pass on which he tra-
velled with knowledge of the condition to which he
affixed his signature. The case must, I think, be dealt
with on the footing that, had Chalifour survived his
injuries, he would not have had a cause of action
oainst the defendants.

(3) But on the third point raised by the plaintiff
I think we are bound by the decision in Machado v.

on1tes( 1) ; see, too, Vrr v. Fracis Times - Co. (2) ;

(2) [1902] A.C. 170, at p. 182.(1) [18071 2 Q.B3. 231.
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1915 to hold that the defendants are liable in this action in-
CANADIAN stituted in the Province of Quebec, although no action

PACIFIC
RWAY. CO. could have been maintained by her in the Province of

V. Ontario because of the condition subject to which her
PARENT. Ot
Anglin J. husband had accepted carriage by the defendants.

- I am, however, with respect, of the opinion, that
Mr. Justice Cross has misconceived the ground upon
which the liability of the defendants should be placed.
He appears to have dealt with the case as if the crucial
question were whether, on its proper construction, the
contract signed by Chalifour purported to bar any
claim that his dependents might have to recover dam-
ages sustained by them as a result of his death. That
is not the contention of the defendants. Their posi-
tion is that, in order to succeed, the plaintiff must
shew that she has a claim actionable in the Province
of Ontario as well as in the Province of Quebec,
and that if suing in the Province of Ontario, she
would fail, not because her husband had undertaken
to contract away her right of action, but because, had
his injuries not been fatal, he would have been unable,
in view of his contract with the defendants, himself to
maintain an action against them for damages, and
his having that right is by the "Fatal Accidents Act,"
1 Geo. V., ch. 33, sec. 3, made a condition of the statu-
tory right of action thereby given to his dependents.
Conrod v. The King(1). The right of action in the
Province of Quebec given in similar circumstances by
article 1056 C.C. is not subject to this condition.
Miller v. Grand Truwak Railway Co. (2). If, therefore,
the wrong upon which the plaintiff founds her action
had occurred in Quebec she would have had a claim

(1) 49 Can. S.C.R. 577.
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actionable there. Although the wrong committed in 1915

Ontario does not give her a right of action in that pro- CANADIAN
PACIFIC

vince, because, had her husband survived his injuries, RWAY. Co.
V.he would not have had a right of action against the PARENT.

defendants, the negligent act or omission which An,-in J.

caused his death was not "authorized, or innocent, or
excusable" in Ontario any more than it would have
been in the Province of Quebec had it occurred there.
There is under the circumstances no civil remedy for
that negligence in Ontario, yet even there it entailed
responsibility of another character, not, it is true,
upon the present defendants, but upon the individual
who was guilty of it. Criminal Code, sec. 283. While
by no means satisfied that the view expressed by Mr.
Westlake in his work on Private International Law
(5 ed.), at page 286, that

it is probably the better opinion that no such independent action
would lie where damages were not granted by the lex loci delicti
commissi,

is not more logical; Evans d- Sons v. Stein & Co.(1)
Foote's Private International Jurisprudence (4 ed.),
451, 453, 457-8; in deference to the view expressed by
the Judicial Committee in Trimble v. Hilll(2), at page
344, I bow to the authority of Machado v. Fontes (3),
which in principle clearly covers the case at bar. Dicey
on Conflict of Laws (2 ed.), 645. Indeed, if it be dis-
tinguishable at all, the distinction makes in the plain-
tiff's favour. In the Machado Case(3) the alleged
wrongful act on which the suit was based was of a
class not actionable in Brazil where it occurred. In
the case at bar the wrongful act on which the plaintiff

(1) [1904] 7 Ct. Sess. Cas. (5
Ser. 65, at p. 70.

(2) 5 App. Cas. 342.
(3) [1897] 3 Q.B. 231.
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1915 bases her claim was of a class actionable in Ontario
CANADIAN where it occurred, but the document executed by her

PAcIFIC
RWAY. Co. deceased husband affords a defence to the defendants.

PARENT. I understand that the conditions of the right to

Anglin J maintain an action in the Province of Quebec for a
- wrong committed outside the jurisdiction do not differ

materially from those which obtain in territories
where English law prevails. Dupont v. Quebec Steam-
ship Co. (1) ; Glasgow and London Ins. Co. v. Canadian
Pacific Railway Co. (2); Lafleur on Conflict of Laws,
page 199 et seq. But see Grand Trunk Railway Co.

v. Alarleau(3).

I would on this ground affirm the judgment
against the defendants and dismiss the appeal with

costs.

BRODEUR J.-1 concur with -Mr. Justice Duff.

Appeal dismissed with costs.

Solicitors for the appellant: Pentland Stuart, Gravel
& Thomson.

Solicitors for the respondent: Mlorand d Savard.

(1) Q.R. 11 S.C. 188. (2) 34 L.C. Jur. 1.

(3) Q.R. 21 K.B. 269.
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TY. B. WVOOD AND OTHERS (PLAIN- 1915
APPELLANTS;

TIFFS) .............................. *Feb. 25,26.
*March 15.

AND

THE GRAND VALLEY RAILWAY

COMPANY AND A. J. PATTISON, RESPONDENTS.

(DEFENDANTS)....................

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Contract-Purchase of railwray bonds-Conasidera tio n-Extension of
line-Breach of con tract-Damages-Personal liability of presi-
dent of company-A ppeal-Jurisdiction.

An agreement in writing provided that in consideration of the pur-
chase of bonds of the Grand Valley Railway Co. by certain manu-
facturing companies and other citizens of St. George, Ont., P.,
president of the company. undertook and agreed on his own
behalf and on behalf of his company to procure a through traffic
arrangement with the Canadian Pacific Co. so as to give St.

George the benefit of competitive freight rates; that he would do
all things lawful to secure -uch arrangement; and that the ex-
tension of the Grand Valley road to St. -George and the securing
of said arrangement would be proceeded with at once and with
the greatest possible despatch. The agreement was signed "The

Grand Valley Ry. Co., A. J. Pattison, Pres't." Some work was

done on the extension of the line to St. George. but it was

never completed. The purchasers paid for $10.000 worth of

bonds on which dividends were paid for five years when payments

ceased. The purchasers brought action against the company

and P. claiming the return of the money paid or damages for

breach of contract. The trial judge held (26 Ont. L.R. 441)

that each of the purchasers was entitled to substantial dam-

ages and gave them judgment for $10.000 and directed return

of the bonds on payment. The Divikional Court (27 Ont. L.R.

556) held that the individual purchasers were only entitled to

nominal damages and gave judgmnt for the corporate pur-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,

Anglin and Brodeur JJ.
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1915 chasers for the amount they paid for the bonds. The Appellate
Division (30 Ont. L.R. 44) held that all were entitled to sub-

WOOD stantial damages, but ordered a reference as the evidence was

GRAND not sufficient to determine the amount. All held P. personally
VALLEY liable as well as the company. The purchasers appealed to the

RWAY. CO. Supreme Court of Canada, asking that the judgment at the
trial be restored. The defendants by cross-appeal claimed dis-
missal of the action.

Held, Idington J. dissenting, that the judgment of the Appellate
Division be affirmed.

Per Davies J., while not formally dissenting from the conclusion to
affirm, that the damages might be assessed at $10,000 as at the
trial.

Per Idington J.-That the individual purchasers are only entitled to
nominal damages; that the maximum to be allowed the corporate
purchasers is the amount they subscribed for the bonds; and

that the order of reference should be modified accordingly.

Held, per Anglin J.-The substantive right in controversy on the

appeal is the quantuni of damages; that was not determined

adversely to the appellants by the judgment appealed against;

they were, therefore, not deprived of a "substantive right in con-

troversy in the action" within the meaning of that phrase in

clause (e) of 4 & 5 Geo. V. ch. 51, see. 1, and the appeal should

be quashed for want of jurisdiction which would dispose of the

cross-appeal as well.

APPEAL from a decision of the Appellate Division

of the Supreme Court of Ontario(1), setting aside the

judgment of the Divisional 'Court(2), and that of the

trial Judge(3), and ordering judgment to be entered

for the plaintiffs with a reference to a Master to assess

the damages.
The facts of the case are stated in the above head-

note. The text of the agreement therein mentioned

and on which the action was based is as follows:-

In consideration of the purchase of the bonds of

the Grand Valley Railway Co. by certain manufac-

turers and other citizens of St. George, Ont., and the

(1) 30 Ont. L.R. 44. (2) 27 Ont. L.R. 556.

(3) 26 Ont. L.R. 441.
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sum of one dollar ($1) now in hand paid, Mr. A. J. 1ns
Pattison, president of the Grand Valley Co., hereby WooD
undertakes and agrees on his own behalf and on the GRAND

behalf of the said Grand Valley Railway Co., that he VALEo

will make or cause to be made a through traffic ar- -

rangement with the Canadian Pacific Railway Co.
making direct connection with the C.P.R. at Galt,
in terms of the "Railway Act" of Canada in such a
way that the current competitive freight rates will
apply continuously from St. George on precisely the
same basis as from Galt and other points in this rail-
way district, to all points east and west in Canada.

While not undertaking anything on behalf of the
Canadian Pacific Railway Co. it is distinctly provided
by this agreement that the said A. J. Pattison will
do all things lawful to secure the agreement above
mentioned, and further that should it be necessary to
do so he will bring the matter before the Railway
Commission of Canada with a view to the creation
and enforcement of the through traffic arrangement
herein mentioned.

It is further agreed that the extension of the Grand
Valley Railway to St. George and the securing of the
above mentioned agreement with the Canadian Pacific
Railway Co. will proceed with at once and with the
greatest possible dispatch.

It is further agreed that the Grand Valley Rail-
way Co. will build and construct in a substantial way
for the handling of heavy freight, the necessary
switches and sidings connecting their system with the
various mills and factories of St. George upon such
terms as may be agreed upon between the respective
parties.

Provided always that the terms, conditions and
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1915 covenants of this agreement shall be binding upon
WOOD the heirs, executors and assigns of the said A. J. Pat-

GRAD tison and the said Grand Valley Railway Co.
VALLEY Dated at St. George, Ont., June 1906.

RWAY. CO. DtdtStGereOn.Jue29,196

(Sgd.) THE GRAND VALLEY RY CO.,
A. J. Pattison, Pres't.

Witness: (Sgd.) S. G. KITCHEN.

Shepley K.C. and Sweet, for the appellants, relied
on Chaplin v. Ricks(1).

Holman K.C. for the respondent Pattison. The
onus on plaintiffs to establish damages is not satisfied.
The amount awarded by the trial judge was a mere
guess. The damages must be certain in their nature
and in respect of the causes from which they proceed.
Corbet v. Johnston(2). See also Village of Brighton
v. Auston(3).

Chaplin v. Hicks (1) turned on its peculiar facts
and is of no assistance in this case.

Grayson Smith for the respondent, The Grand
Valley Railway Company.

THE CHIEF JUSTICE.-I am of opinion that the

appeal and cross-appeal should be dismissed with
costs.

DAVIES J.-The substantial questions to be deter-
mined in this appeal, beyond Pattison's personal lia-
bility, are what damages the plaintiffs are entitled to
recover by reason of the failure of the defendant to

(1) [1911] 2 K.B. 786. (3) 19 Ont. App. R. 305, at
(2) 10 Ont. App. R. 564. at p. 311.

p. 575.
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continue the construction of the Grand Valle Rail-
way from a point on the line called Blue Lake to the WooD
Village of St. George, as contracted for; and, secondly, GR "

whether the evidence put in at the trial of the cause VALLEY
RWAY. CO.

was ample enough and supplied sufficient data to en- -
Z Da~vies J.

able the court to fix upon and determine the measure
of these damages.

The learned trial judge thought sufficient evidence
had been given and assessed the damages at $10,000.

The Divisional Court reduced these damages to
$3,880, which they divided between the two plaintiff
companies, allowiiig to the individual plaintiffs only
nominal damages.

The Appellate Division being of the opinion that
there was an

entire absence of evidence to supply the data upon which the amount
of loss sustained by the breach of the agreement could be ascertained,

vacated both judgments and directed a reference to
ascertain the amount of the damages.

I understand a majority of my colleagues are of
the opinion that this was, under the circumstances,
the judgment which should have been given and have
agreed to dismiss the appeal and confirm that judg-
ment. While I do not formally dissent from this
judgment, I think it fair, however, to say, specially in
view of the appeal made to us by counsel at bar, that
if we reached a conclusion adverse to the objections
against the maintenance of the action altogether we
would, if possible, finally dispose of the question of
damages, I was personally prepared, after consider-

ing the evidence submitted, to have now and on the
evidence before us disposed of this question of
damages.

The conclusion I finally reached was that the judg-
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1915 ment of the learned trial judge was under all the cir-
WOOD cumstances and evidence a fair and reasonable one.

V.
GRAND The reasoning of the learned judge in the follow-
VALL EY - ug etcm

RWAY. Co. ing quotation which I make from his judgment com-
- mends itself to my mind not only as fair and reason-

S.able, but as coming quite within the reasoning and
the judgment of the Court of Appeal in Chaplin v.
Hicks(1).

The learned trial judge says:-

In this case the plaintiffs expected to receive great benefit if they
could secure the construction of the railway and competition between
the Grand Trunk and the Canadian Pacific. In addition they ex-
pected great convenience in the carrying on of their business by the
ready access to a railway by which incoming and outgoing freight
could be handled. They expected additional profit by the increased
prosperity of the municipality in which they were interested. All
these considerations were present to the minds of both parties at
the time of the making of the agreement.

There were many elements of uncertainty. These could not be
eliminated. If all that was hoped for came to pass, the advantage to
the plaintiffs would far exceed the $10,000 paid. The price was not
given for a thing certain, but was given for the chance of obtaining

the great advantage hoped for. If I were to attempt to assess
damages on the basis of the plaintiffs receiving all that they con-

templated, then the damages would be many times the price paid.
But, endeavouring to assess in the light of all the uncertainties and

contingencies pointed out by counsel, and which were, no doubt,

equally present to the minds of both parties at the time the agree-
ment was made, I think I shall not go far wrong if I place the dam-

ages at the same sum as that which'Pattison and his railway com-
pany induced the plaintiffs to give for this chance.

Had it not been for the decision of the above case

of Chaplin v. Hicks(1) and the cogent reasonings of
the able judges who constituted the Court of Appeal
in explaining the grounds on which they reached their

conclusion I would have felt inclined to agree with

the judgment appealed from on the ground of the in-

sufficiency of the evidence.

(1) (1911] 2 K.B. 786.
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An attempt was made to minimize the extent and 1915

meaning of that judgment of Chaplin v. Hicks (1), but WOOD

the weight to be attached to it not only consists in the G v.
exa<t point there decided, but also in the personnel of VALLEY

RWAY. CO.
the court and the reasoning by which they supported Davies J.
their conclusion.

The head-note or summary of the report reads as
follows:-

Where by contract a man has a right to belong to a limited class
of competitors for a prize, a breach of that contract by reason of
which he is prevented from continuing a member of the class and is
thereby deprived of all chance of obtaining the prize is a breach in
respect of which he may be entitled to recover substantial, and not
merely nominal, damages.

The existence of a contingency which is dependent on the volition
of a third person does not necessarily render the damages for a
breach of contract incapable of assessment.

It was clearly impossible under the facts of that
case to estimate with anything approaching to mathe-
matical accuracy the damages sustained by the plain-
tiffs, but it seems to me to be clearly laid down there
by the learned judges that such an impossibility can-
not "relieve the wrongdoer of the necessity of paying
damages for his breach of contract" and that on the
other hand the tribunal to estimate them whether jury
or judge must under such circumstances do "the best
it can" and its conclusion will not be set aside even if
the amount of the verdict is a matter of guess work.

See last paragraph of judgment of Vaughan-Wil-
liams L.J., pages 792-3.

Fletcher Moulton L.J., at page 795, says, and I
quote it because of Mr. Holman's argument in this
appeal as to the remoteness of the damages claimed
here:-

(1) [1911] 2 K.B. 786.
19
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1915 It has been contended in the present case that the damages are
too remote; that they are not the natural consequences of a breachTWOOD with regard to which the parties intended to contract. To my mind

GRAND the contention that they are too remote is unsustainable. The very
VALLEY object and scope of the contract were to give the plaintiff the

RWAY. CO. chance of being selected as a prize-winner, and the refusal of that

Davies J. chance is the breach of contract complained of and in respect of
which damages are claimed as compensation for the exclusion of the
plaintiff from the limited class of competitors. In my judgment
nothing more directly flowing from the contract and the intention of
the parties can well be found.

Again on the same page the same learned judge

says, speaking of the difficulties of establishing and
fixing the damages:-

But it is said that the damages cannot be arrived at because it is
impossible to estimate the quantum of the reasonable probability of
the plaintiff's being a prize-winner. I think that, where it is clear
that there has been actual loss resulting from the breach of contract,
which it is difficult to estimate in money, it is for the jury to do
their best to estimate; it is not necessary that there should be an
absolute measure of damages in each case. There are no doubt well
settled rules as to the measure of damages in certain cases, but such
accepted rules are only applicable where the breach is one that fre-
quently occurs.

And again at page 796, speaking of the case he was
then dealing with, he says:-

I cannot lay down any rule as to the measure of damages in such
a case; this must be left to the good sense of the jury.

Farwell L.J., at page 798, says:-

The two words "chance" and "probability" may be treated as
being practically interchangeable, though it may be that the one is
somewhat less definite than the other. The necessary ingredients of

such an action are all present; the defendant has committed a

breach of his contract, the damages claimed are a reasonable and
probable consequence of that breach, the loss has accrued to the
plaintiff at the time of action. It is obvious, of course, that the
chance or probability may in a given case be so slender that a jury
could not properly give more than nominal damages, say one
shilling; if they had done so in the present case, it would have been
entirely a question for them, and this court could not have interfered.
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Applying this reasoning and- these principles to uns
the case befqre us and our own common sense acting WOOD
as jurymen I would not have felt much difficulty on 'GRAND

the evidence given in accepting the conclusion reached I ALLEo
RWAY. CO.

by the trial judge as to the amount of the damages. Davies J.

But as I have said I will not formally dissent from the -

conclusion reached by my colleagues supporting the
judgment of the Appellate Division referring the case
back for further evidence.

One word in conclusion as to the personal liability
of the defendant. I fully concur with all my col-..
leagues and with all the courts below in maintaining
that liability. I think it is hardly open to argument.

IDINGTON J.-Each of the appellants subscribed
various sums amounting in all to $10,000 to buy bonds
issued by the respondent company and raised by a
joint note the money to pay therefor.

The respondents induced them to do this by assur-
ing them that the railway they were promoting and
had built in part would by a branch thereof form a
connection within a few months with the village of St.
George. which was the home or had been the home or
place of origin of the individual appellants and of
many of those interested in the corporate appellants
carrying on their respective business there. This was
in June, 1906. The branch line was partly built, but
never reached St. George. The company promised by
these bonds interest thereon half yearly at the rate of
6% per annum and paid it till defaulting in June,
1911.

The assurance I have referred to as inducing the

appellants to subscribe was sued upon in July,

19%
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1915 1911. Some of appellants would have us believe they

WOOD never thought half so much of the reliance to be placed
V. upon the bonds as they did upon this assurance. It is,

VALLEY however, to be observed that this action was brought
RwAY. CO.

-- immediately the respondent company had defaulted
Idington J. in paying the interest.

No doubt the main purpose of subscribing for
bonds was to become assured of the branch line
being extended to St. George, yet what I have just
observed must not be lost sight of in estimating dam-
ages for breach of the contract of assurance that the
main purpose would be realized.

This assurance took a novel form. The frame of
the instrument drawn up to evidence it, the mode of
its execution and the need for invoking a parol agree-
ment by Pattison, are all of such a character as to
render it difficult, first, to be sure we have a con-
tract proven and then to feel quite sure of what dam-
ages for breach thereof, in the language used in Had-

ley v. Baxendale(1),
may fairly and reasonably be considered either arising naturally, i.e.,
according to the usual course of things, from such breach of contract

itself, or such as may reasonably be supposed to have been in the con-

templation of the parties at the time they made the contract, as the

probable result of the breach of it.

I am not prepared to dissent from the view taken
by the learned trial judge that there is a contract

proven as against both respondents, and in this court

whatever objection has been made as to the parties or

want of parties which is mere matter of procedure we

must hold to be covered by our uniform practice of

refusing to interfere with what the courts below have

unanimously acted upon, unless in the case where that

might lead to a denial of natural justice.

(1) 9 Ex. 341.
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The Statute of Frauds, relied upon by Pattison, 1915

can be of no avail unless we find, contrary to the view WOOD

of the learned trial judge, as a fact, that he was bound GB ND

only as a surety or guarantor. It is to avoid any such VALE6 RWAY. CO.
implication I have advisedly referred to the contract -

relied upon as an assurance given jointly by respond- Idingn J.

ents. We are thus left with nothing to consider but
the measure of damages.

The statement of claim does not make out or speci-
fically ask for a rescission of the contract or contracts
involved and the relief properly incidental to such a
mode of proceeding, yet curiously enough it tenders a
return of the bonds, I assume without the.coupons
redeemed by the company, and asks repayment of the
amount paid for said bonds. This latter relief was
granted by the learned trial judge though proceeding,
as 1 understand him, on the ground that there was
not a total failure of consideration and that he is only
assessing damages in allowing the sum of $10,000. If
so, I fail to understand why or how he could depart
from the terms of the order for particulars without
amending same or amending the pleadings. Neither
was suggested or at all events directed.

The order for particulars is most imperative and
covers all claims for damages and is not explainable
away in any such way as put forward by Mr. Shepley.

I, therefore, assume the individual appellants
bound thereby and I see no ground on the facts pre-
sented in the case for so amending as to permit of the
consideration of any claim by any of them beyond the

nominal sum of ten dollars for each. They do not
seem to have had any business relation with St.
George or any property in St. George which would
be so materially affected by the finishing of the
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1915 branch line as to form in law a proper ground
WOOD for making any tangible claim for more substan-

GRAND tial damages. The individual subscriptions of those
VALLEY stock holders in corporate companies stand in such

RWAY. CO.
- a position in law that the indirect damages they-

Idington J.
- suffer as shareholders are too remote. The truth

would seem to be that they were in some cases wholly

and in others partly moved by sentimental rather than
practical financial results to be got by the promised
railway connection with St. George.

Village patriotism is one of the finest traits of man-
kind. And the man that plays upon it to extract
money from the pockets of men moved by such im-
pulses, and fails to give what he has promised in re-
turn therefor, may deserve to be reached in an
effectual manner.

But after all I am afraid such a substantial exhi-
bition of home affection is but a poor asset in a law-
suit resting upon the principles of our hard hearted
common law when dealing with cash and its returns
as the only basis for damages.

It seems to me, therefore, that there are only two
of appellants who can put their claims on a more sub-
stantial basis. If there are others, such as Mr. Kit-
chen, it is not apparent except in way I have referred
to as shareholders, where each can have no claim.

Those who do appear as entitled are the corporate
companies of which each had an established business
that might have been afforded well recognized facili-
ties enuring to its advantage in the conduct of such
business. . That advantage-seems to me a thing capable
of some appreciable estimation within the principles
of law governing the assessment of damages.

I agree with the Court of Appeal that evidence
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which might easily have been supplied and I may add 1915

which the particulars delivered enabled to have been WooD

given is not in the record. GRA ND
These particulars are perhaps not so accurately RAC 0.

drawn in relation to the law applicable to the assesp- -Idington J.
ment of damages as they might have been. It is the
general result, based upon such facts as these par-
ticulars outline, that must be appreciated, in the way
a business man might estimate such advantage if he
had, for example, to buy as a going concern either of
said properties and the good will thereof.

I do not think the respondents are liable for all
time to make good the difference between the cost of
freight without this connection and its facilities and
cost thereof with same. Such a method would invoke
entirely too remote possibilities.

The advantage must be estimated or appreciated
by what a capable business man would honestly arrive
at if presented with the commercial situation as a pos-
sible purchaser at the time the contract was broken.

The possibilities of the connection being got at an
early date would enter into his calculations on the
one hand and the disadvantages of doing business in
stch a place on the other. Then there are possible
local advantages in the way of local trade which must
not be lost sight of. These there are by reason of
there being no connection and thus the business freed
from outside com)etition. The place is small though
in a good district. The advantage I thus refer to may,
therefore, be small.

Again, I think that the whole scope of the agree-
ment and what led up to it must be borne in mind.
Clearly some of the parties never designed that any
more should he obtained than the return of their
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1015 money if the project failed. The great misfortune is
WOOD that the agreement was not -drawn up or verbally so

GRAND framed as to embody this idea which would have saved
VALLRY all this litigation. Yet I think this was so evidentlyRWAY. Co.

t ~the purpose of what in the language I have quoted
Idington J.

from Hadley v. Basendale (1), was within
the contemplation of both parties at the time they made the contract

that I think the damages should not exceed the amount
subscribed.

It is quite possible that if the respective capacity
of the mill and factory had been given in evidence as
outlined in the particulars and some general evidence
as to cost and extent of teaming and freight as com-
pared with the expenses involved in the use of sidings
and all implied therein (regarding which the interest
on outlay and such like charges are to be considered)
and the advantages of freighting over a choice of lines,
a judgment might have been reached without a refer-
ence.

I suggest this because the general reference pro-
vided may involve much more than is desirable, I
think it might be possible to modify it so as to avoid
a needlessly expensive inquiry.

The respondent Pattison has cross-appealed, and
under such cross-appeal the reference, if my view
should prevail, will have to be modified so as to limit
the reference as indicated above to the claim of the

two corporate appellants.
I may add that in my view the surrender of the

bonds cannot be made a term of any judgment herein.
Any such consideration or that of the value of the

bonds at any stage ought to be discarded.

(.1) 9 Ex. 341.
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Moreover, what I have said as to the limitation of 1915

the damages not exceeding the amount of the sub- WOOD

scription is not to be taken as indicating that to be the G AND

measure of damages which ought to be reached. VALLEY
RWAY. CO.

I think the appeal cannot be allowed, but the cross- -

appeal must be, to the extent of modifying the judg- gto .

ment in the way indicated. It is not a case of costs
to either party as against the other. All that is got
by either probably would have been got without either
appeal. And both may benefit by the intimated limi-
tation of the inquiry instead of wasting costs on a
needlessly expensive inquiry.

I ANGLIN J.-Under section 36 and clause (e) of sec-
tion 2 of the "Supreme Court Act" (as enacted by 3
and 4 Geo. V. ch. 51, sec. 1), only those judgments of
the highest provincial courts of final resort (rendered
in the provinces other than Quebec and in proceedings
other than equitable) are appealable to this court
which determine adversely to the appellant, in whole
or in part, a substantive right in controversy in the
action or other judicial proceeding. Such determina-
tion must be effected by the judgment appealed from
-not by some former or other judgment- and the

right must be a substantive right in controversy in the
action.

By the judgment now in appeal the question of the
liability of the defendants is determined in the appel-
lants' favour. A reference is directed to ascertain the
quantum of damages to which they are entitled. Of
that direction the appellants complain, asserting that
on the evidence in the record, they were entitled to a
determination of the amount of their damages by the
trial court and that the judgment of that court which
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1915

WOOD
V.

GRAxD
VALLEY

RwAy. Co.

Anglin J.

. (1) 9th Feb., 1914, unreported.
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fixed them at $10,000 should be restored. They insist
that the variati6n of that judgment, by substituting,
for the adjudication that they should recover $10,000,
a declaration of liability and a reference to ascertain
the amount of their damages, -deprived them of a "sub-
stantive right in controversy in the action" within the
meaning of that phrase in clause (e). With deference
I am unable to accept that view. I cannot see that it
makes the slightest difference what -disposition of
the case was made in the court of first instance. The
question as to our jurisdiction would be precisely the
same if that court had directed a reference as to dam-
ages and its judgment had been affirmed on appeal.
By the judgment in appeal the plaintiffs' claim that
they had a right to damages is decided in their favour;
the quantum of those damages is left to be ascertained
in further proceedings. The position would be pre-
cisely the same if that had been the judgment at the
trial. Can it be said that the quantum of damages to
which the plaintiffs are entitled - which is the sub-
stantive right in controversy in the action now.being
dealt with - is determined adversely to the appellants
by the judgment now appealed from ? I think not.
That right now remains undetermined and it is imma-
terial what disposition of it had been made by the
judgment of first instance. I am, for these reasons,
of the opinion that this appeal should be quashed for
want of jurisdiction; and, if that course were adopted,
the cross-appeals would meet a similar fate. Linde-
mark v. Picard(1).

But, in deference to the views of my colleagues,
who, I understand, are of the opinion that the court
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has jurisdiction to entertain this appeal, I proceed 1
to consider it on the merits. WOOD

Dealing first with cross-appeals by both defend- GRvAND

ants against the finding of their liability, 1 entertain VALLEY
RWAY. CO.

no doubt that both were properly held to be parties to -

the contract in question and liable for damages for its
breach. As to the company there can be no question
that'it was intended that it should be bound. Its pre-
sident, Pattison, executed the instrument on its be-
half, and he gives explicit evidence of his authoriza-
tion to do so by the directors and of ratification of his
action by the shareholders, which is uncontradicted.
Moreover, it received the moneys paid by the plaintiffs
and it acted on the agreement which it would now re-
pudiate. As to Pattison's personal liability the terms
of the contract make it clear that that also was in-
tended; and I think the proper inference from the
evidence is that his signature to the document, accom-
panied by the descriptive word "president," which is
similarly used in the body of the instrument, was in-
tended to witness his personal obligation as well as

that of the company.
-Neither (-an I acCede to the contention that the

plaintiffs, other than the Jackson Wagon Company
and the Brant Milling Company, are restricted to
nominal damages by the particulars delivered by them
and the terms of the order under which they were de-
livered. All the plaintiffs claimed the return of the
moneys paid by them. The damages of which particu-
lars were ordered and given were claimed in addition
to and over and above the refund of the moneys de-
manded. At the trial it became obvious that the claim
to recover the moneys paid as on a total failure of
consideration could not he maintained ; and the trial
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1915 judge - as he had the power to do - apparently al-

WOOD lowed the plaintiffs to substitute for that claim a de-

GRAND mand to recover the -same amount by way of damages
VALLEY for breach of the agreement; and the further claims

RWAY. Co.
- for damages, of which particulars had been given,

Anglin J:
- were abandoned. No formal amendment to the state-

ment of claim was made; but the judgment of the
learned trial judge proceeds upon the assum'ption
that the case should be -dealt with as if that had been
done. It cannot be otherwise intelligently explained.

On the main appeal, the case of Chaplin v. Hicks
(1) is chiefly relied upon by the appellants. But all
that that case decides is that

the existence of a contingency which is dependent on the volition of a
third person does not necessarily render the damages for a breach of
contract incapable of assessment.

In such a case the plaintiff

may be entitled to recover substantial, and not merely nominal,
damages.

In that case the plaintiff had given in evidence
all the material facts relative to the assessment of

damages which were susceptible of proof. She had
furnished to the jury all the data which it was in her

power to supply. Having done that she was not re-

quired to render certain that which was contingent,
or to furnish the means of measuring with exactness

and precision something essentially indefinite. Simp-
son v. London and North Testern Railway Co. (2) ;
Kennedy v. American Express Co. (3), and Jameson v.

Midland Railway Co.(4), are other decisions similar

in principle. But Chaplin v. Hicks(1) is not authority

(1) [1911] 2 K.B. 786.
(2) 1 Q.B.D. 274.

(3) 22 Ont. App. R. 278.
(4) 50 L.T. 426.
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for the proposition - for which an analysis of his u9s
argument makes it clear that counsel for the appel- WOOD

lants really cited it - that, because the realization GRAND

of the plaintiff's expectations under a contract is sub- ALEYo.

ject to contingency, he is not bound to put the jury in
Anglin J.

possession of information in his power to enable them -

to appreciate what would have been the advantages
to be derived by him from his expectations if realized,
as a basis on which to assess the value of the chance of
realization of which the breach has deprived him. It
is the failure to give such information - to supply
such data as were given in Chaplin v. Hicks(1)-that

renders the reference ordered by the Appellate Divi-
sion necessary, since that court, in the exercise of its
discretion, instead of dismissing the action, as it
might have done, has seen fit as a matter of grace and
indulgence, to allow the appellants another oppor-
tunity to adduce the evidence which they should have
given at the trial as to relevant and material facts sus-
ceptible of proof, knowledge of which is necessary to
enable the assessing tribunal to estimate what would
have been the value to them of the performance by the
defendants of their contract as a long step towards
realization of their expectations. The plaintiffs are
claiming special damages. No doubt the particularity
of proof required varies with the circumstances.
(Arnold on Damages, pp. 3, 4, and 12.) The assess-
ing tribunal is, however, entitled to such assistance by.
proof of material relevant facts as the claimant may
under the circumstances reasonably be expected to
afford it.

But it is said that such evidence is in the present

(1) [111] 2 K.B. 7S6.
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1915 case unnecessary because we have in the consideration
WOOD given and accepted prima facie proof of the value

B AND placed by the parties themselves on the contractual
VALLEY rights acquired by the plaintiffs. That such a mea-

RwAY. Co.
- sure of damages must, in the circumstances of the

Anglin J.
- case at bar, be illusory seems manifest. For divers

reasons a man may be prepared to pay for a thing
much more than any real pecuniary value it may have,
not only to persons in general, but even to himself.
Actuated by patriotic or philanthropic motives he may
be willing to expend money for which he expects no re-
turn in the way of pecuniary or other material advan-
tage. As to some of the plaintiffs there are circum-
stances in evidence that rather suggest that they were
not pecuniarily interested. Unless in the case of a
purely commercial contract, where the circumstances
indicate with reasonable certainty that the price paid
represents the fair value to the purchaser of the thing
he bargained for, that price cannot afford a reliable
basis for assessing damages for failure to deliver.

But in the present case, in addition to the contrac-
tual rights for the breach of which this action is
brought, the plaintiffs for the $9,700 paid by them
obtained bonds having a face value of $10,000, on
which they were subsequently paid interest for five
years. The actual value of these bonds at the time
thy .were so acquired is not shewn, although it is

.sufficiently apparent that they had some substantial
value. It is impossible on the evidence in the record
to say how much of the $9,700 was in fact given for
them, and what part of it the plaintiffs paid for the
advantages likely to accrue to them from the fulfil-
ment of the contract to construct the projected line of
railway and to establish through connections. The
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value to them of the advantages to be anticipated from u91
the fulfilment of these undertakings may have far ex- WOOD

ceeded the amount which they paid, or, on the other P&ND
VALLEY

hand, it may have been materially less. Of that value RWAY. Co.
the payment of $9,700 made to secure such advantages Anglin J.
plus the bonds for $10,000 does not afford any cri- -

terion.
On the evidence in the record I feel that I should

find myself quite incapable of fairly estimating the
damages to which the plaintiffs are entitled. The
value of the chance they have lost is, without further
material, not susceptible of assessment. Unless the
action should be dismissed, the reference to enable the
plaintiffs to supplement their evidence is necessary.
1 think we should not interfere with the exercise of
discretion by the Appellate Division. In conclusion I
cannot do better than quote a well-known passage
from the judgment of Bowen L.J., in Ratcliffe v.
Evans (1), at pages 532 and 533:-

The character of the acts themselves which produce the damage,
and the circumstances under which these acts are done, must regu-
late the degree of certainty and particularity with which the dam-
age done ought to be stated and proved. As much certainty and
particularity must be insisted on, both in pleading and proof of
damage, as is reasonable, having regard to the circumstances and to
the nature of the acts themselves by which the damage is done. To
insist upon less would be to relax old and intelligible principles. To
insist upon more would be the vainest pedantry.

I would, for these reasons, dismiss the appeal and
the cross-appeals with costs.

BRODEUR J.-I would be of opinion that the judg-
ment of the Appellate Division of the Supreme Court
of Ontario should be confirmed.

(1) [1892] 2 Q.B. 524.
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1915 The action was for the recovery by the appellants
WOOD of a sum of ten thousand dollars ($10,000) for breach

GRAND of contract.
VALEY The appellants were all interested in the welfare of

RWAY. CO.

a place called St. George and were anxious that that
BrodeurlJ

rduJplace should be connected with the line of the Cana-

dian Pacific Railway through the Grand Valley Rail-
way and agreed to take over $10,000 of bonds of the
latter company if the respondent Pattison and the
company itself would undertake to extend the Grand
Valley Railway to St. George and to secure a competi-
tive freight rate from the Canadian Pacific Railway
Oo.

The bonds were taken over by the appellants and
the company started the construction of the branch in
question; but, though they had promised that by the
fall of 1906 the extension of the railway would have
reached St. George, the company failed to carry out
their agreement.

In 1911 they instituted the present action against
respondent Pattison and the Grand Valley Railway
Company for the repayment of their money and for
damages for 'breach of contract.

Pattison denied his personal liability in connection
with that agreement. The three courts below, how-
ever, have decided against him on that point; and, as
it was mostly a question of fact, it is not necessary for
me to deal with that phase of the situation.

I think myself that Pattison should be held person-
ally liable under the agreement which was made on
the 29th of June, 1906.

The only difficulty remaining is - with regard to

damages. Particulars had been asked before the
trial from the plaintiffs as to those damages. Some
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of them stated in answer to the order that was then *
given that they would claim only nominal damages. WOOD

V.
The others, namely, the Jackson Wagon Company and GRAND

the Brant Milling Company gave particulars. VAL E

At the trial before Mr. Justice Middleton, in view
Brodeur J.

of the opinion that was then expressed by the judge,
no evidence was adduced as to these specific damages
claimed.

The plaintiff relied upon the case of Chaplin v.
Hicks (1), and the trial judge proceeded to assess the
damages at the same sum as Pattison and the railway
company induced the plaintiffs to subscribe.

The judgment was varied by the Divisional Court
and nominal damages only were given to all the plain-
tiffs, with the exception of the Jackson Wagon Com-
pany and the Brant Milling Company, in whose
favour judgment was entered for $3,880.

An appeal was taken from that judgment to
the Appellate Division. The court maintained that
the plaintiffs were entitled to recover the damages
sustained by them by reason of the breach of the agree-
ment and they ordered that the case be referred to the
master to ascertain the amount of such damages.

In view of the expression of opinion at the trial,
it is pretty evident that the claim for damages was
not gone into as it should have been without that. It
is very much to be regretted that the parties, after
having gone before four courts will have to go again
into this question of evidence as to the extent of those
damages, but we have not got sufficient material be-
fore us to deal exhaustively with the subject.

I think the judgment of the Appellate Division

(1) [1911] 2 K.B. 786.

20
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101- which ordered a reference should be maintained and
Voon this appeal should be dismissed with costs.

BRAND
VALLtY Appeal dismissed with costs.

RWVAY. CO.

Brodeur J.

Solicitors for the appellants: Harley & Sweet.
Solicitors for the respondent Pattison: Holman, Bis-

sett & Peine.

Solicitors for the respondents, The Grand Valley
Railway Co.: Watson, Smoke, Smith & Sinclair.
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Mortgage-Payment by instalments-Acceleration clause-Payment
of part postponed-Right of foreclosure.

A mortgage provided for payment in three annual sums of $2,500
each. There was a special provision that out of the last instal-
ment the mortgagor could retain $1,000 until he received a con-
veyance of the interest of an infant who, with the mortgagee,
executed an agreement to convey when he became of age. There
was also the acceleration clause making the whole amount due
on default in paying any part. In an action to foreclose de-
fault having been made in payment of the first annual instal-
ment.

Held, affirming the decision of the Appellate Division (31 Ont. L.R.
471), which maintained the judgment at the trial (30 Ont. L.R.
502), that the postponement of the time for payment of the
$1,000, part of the last instalment, did not disentitle the mort-
gagee to his remedy of foreclosing; but

Held, varying the judgment below, that the acceleration clause in
the mortgage did not apply to the $1,000, payment of which
was postponed; that the personal recovery against the mort-
gagor should not include this sum; and that the judgment below
should be amended by providing that the proceedings should be
stayed by payment into court of the balance.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), affirming the
judgment at the trial (2), in favour of the plaintiff.

The material facts are stated in the above head-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 31 Ont. L.R. 471. (2) 30 Ont. L.R. 502.
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1915 note. The only question in dispute was the effect of
THOMSON the provision postponing payment of the $1,000 on the

WIaLSON. mortgagee's right to foreclose.

Hislop for the appellant referred to Cameron v.
McRae (1), and Bon ham v. Newcomb (2), as auth ori-
ties for his contention that the mortgagee could not
foreclose while any portion of the principal monies
was not due.

Choppin, for the respondent.

THE CHIEF JUSTICE.-The judgment should be
varied by protecting the mortgagor in regard to the
deferred payment of $1,000, the whole in accordance
with the note made when judgment was delivered. I
agree with Mr. Justice Anglin.

DAVIES J.-I am to -allow this appeal, but only to
the extent and for the purpose of varying and reduc-
ing the judgment appealed from in regard to the one
thousand dollars payable on the coming of age of the
minor; costs of mortgagor to be allowed except as they
have been increased on grounds on which he has failed.

I agree in the opinion of Mr. Justice Anglin.

IDINGTON J.-This is a forclosure suit of a mort-
gage given for part of the purchase money of the land
covered by the' mortgage. It seems from the mort-
gage and affidavit verifying -the statement of defence
that in order to make a complete title as intended by
the parties to the sale and purchase it was necessary
that an interest of a minor should be conveyed when

(2) 1 Vern. 232.
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he attained the age of twenty-one years or an order "91
be got from the court. THOMSON

To avoid the expense of such an order the parties W, so.

hereto agreed that the appellant should be indemnified Idington J.
against the contingency of failure to procure such -

infant's conveyance on his attaining his majority.
This was provided for in two ways. A bond was

given appellant that said infant would, on attaining

his majority, execute the necessary conveyance, and
it was further provided by inserting in the mortgage
in question immediately after the proviso fixing the
terms of payment of the mortgage moneys, the follow-
mng:-

Provided always and it is hereby agreed by and between the
parties hereto that notwithstanding the times, dates and manner
herein fixed for payment of the principal money hereby secured the
said mortgagor, his heirs, executors, administrators, or assigns may
retain to his or their use the sum of one thousand dollars out of the
last instalment of two thousand five hundred dollars payable on the
first day of October, 1815, until such time as the said mortgagee,
her heirs, executors and administrators shall have performed the
terms and conditions of a certain agreement between the parties

hereto, which agreement bears date the 30th day of January, 1913,
entitling her or them to the due payment of the said sum of one

thousand dollars under such agreement.

Instead of protecting the mortgagor in regard
thereto, the formal judgment includes the said sum
of $1,000 in the sum found due upon the said mortgage
and fixes as usual the time for payment thereof and
provides for foreclosure unless such sum paid on said

date.
That date would seem to be about a year and three

months before said infant, if surviving, would attain

his majority.
The judgment might by the terms become so op-

pressive as to work a forfeiture of appellant's rights.

He might find it impossible to raise on the security of
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1915 such a defective title the money needed to redeem.
TiiouSON He could only offer security on that to which he had

WIDLSON. got a title. That security might not enable him to

Idington J raise more thereon than the judgment debt less the
$1,000, whereas if he could offer the security he had
and the chance of a complete title he might provide,
by a mortgage conditional on getting the complete
title, for the $1,000 also.

In the .court of appeal upholding the said judg-
ment reliance is placed upon the acceleration. clause
which in an -ordinary case might be held- to so bind a
mortgagor that he must either pay up in full or be
foreclosed if making default in a single payment and
thus lose the advantage of the terms originally stipu-
lated for unless, as I think, the court could relieve
him. It habitually did so.

I cannot think that the parties ever- intended to
deprive by virtue of the use of the acceleration clause
in that way the benefit of the above proviso. And if
the respondent mortgagee or any one else ever so in-
tended I think there are several -answers thereto. It
is not the correct construction of the document, espe-
cially when read in light of the collateral agreements.
Besides it is not infrequently the case that the con-
sideration for the mortgage fails to be advanced and
in such cases no matter what the terms of the mort-
gage may read the amount spoken of therein is duly
cut down to the actual sum advanced. Such seems to
me the nature of this interest estimated by those con-
cerned to be worth a thousand dollars for the purpose
of this mortgage and to become payable at a date when
the infant would have attained his majority and as a
charge on the land to be dependent upon his executing
a release or other necessary conveyance, or said inter-
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est being otherwise, in possible contingencies, con-
veyed to the mortgagor or his assigns. TwomsoN

In the meantime for convenience sake the agreed W soN.
upon price of $1,000 is included in the mortgage. Idington J.

If the mortgagee is determined to foreclose it must -

for the purpose of this suit meantime be treated as
money not advanced and deducted from the main con-
sideration.

Then again, if the general principles upon which
courts of equity proceed in foreclosure are involved
and the cases relied upon by appellant are reasonably
applied, there would be no difficulty in the matter.

If the mortgagor fails to pay the sum .found due less
this $1,000, the mortgagee gets the property that she
conveyed and so ends the matter so far as this mort-
gage is concerned.

If, on the other hand, the mortgagor redeems it
can be provided in such case that it shall stand as
security for the $1,000 (till such time as she has had
the opportunity contemplated by the parties of pro-
curing the conveyance contracted for) with interest
in the meantime thereupon.

Then again to do otherwise seems to me to con-
travene the policy or jurisprudence of the courts of
equity relative to the relief to be given against
penalties and forfeitures.

I think it is quite possible that the extremely un-
reasonable contention set up by appellant that no
proceedings could be had herein till said interest was
got in, caused the courts below to overlook the need
for giving the relief indicated above by modifying the
judgment accordingly.

The authorities relied upon do not justify the pre-
tension set up by the appellant. The principle some
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1915 of them proceed upon I repeat does justify the appli-

THoMsoN eation thereof to this sum of $1,000.

WILSON. If the judgment is amended by the deduction of

- $1,000 from the sum found due it will be necessary to
Idington J.

- name a new day for payment.

That need not be the original length of time given,

but say a month after the formal judgment issue

herein.
If the security is ample, or a payment made so

to reduce the amount as to make it ample, the parties

would be well advised 1 imagine to fix the new date

at a time that would enable the conveyance to be got

and agree to add a term to the judgment anticipating

such -conveyance and making the whole sum as it now

stands be payable in such event on the new date.
In any event the appeal should be allowed and the

judgment varied.
The appeal should be allowed with costs but with-

out costs to either party of the appeal to the court of

appeal and the original judgment be varied by de-

ducting $1,000 from the amount found due and also

by providing as already suggested for the contingency

of redemption and the security standing to secure the

$1,000 and interest thereon to abide the result of the

title being completed within a reasonable time to be

agreed upon or, in default thereof, fixed by the regis-

trar, and failing that, the discharge or reassignment
to appellant of the mortgage.

I had an impression on the opening of the argu-

ment herein that all this might have been easily ob-

tained by an application to the Supreme Court of

Ontario, but the judgment of the Appellate Division

rather indicates otherwise. Hence I would allow costs

of appeal here, because I still think by some such
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reasonable course as I suggest the present relief 9

might have been sought for and possibly obtained ThomsoN

without coming here if the claim to deprive the re- wiso.

spoident of all relief had not been so unreasonably Idington J.

persisted in.
Since writing the foregoing a reading of the full

text (from copy since handed in) of the statutory
meaning -to be given said acceleration clause as it
stands in the mortgage, confirms the impression I had
relative to the power of the Ontario courts in the pre-
mises. An explanation of that by counsel or in the
judgment appealed from might have saved some
labour. I still prefer that the parties should be left
to work out an amendment protecting them both in
the way indicated above and in other opinions de-
livered herein, and possibly save needless expense
rather than forcing them to accept the amendment pro-

posed; should they fail, of course, the registrar would

have to settle the minutes relative to amendment, etc.

The $1,000 in question forms such an unusual part of

the consideration and is subject to so many contin-

gencies that it seems to nie the usual form of judgment
in foreclosure is not quite appropriate. That form by

no means bounds the equitable jurisdiction of the

court.

The appellant is told he can have a sale if he so

elect and I presume pay for. But what a tangle would

ensue unless cxceptional provision made for such an

event. And I do not know whether or not desired an(d

if it is worth while to provide therefor. Leaving it to

the parties first to try and frame what would suit is

for that as well as many other reasons desirable.

In argument here it was quite clear to imy mind

neither counsel had anticipated the view we have

21
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1915 taken and hence we are without their aid in this re-

THoTUsoN gard. The case is not one to call for re-argument. It

WILLSoN. is not desirable to have the whole $1,000 eaten up in

Idington J. costs.

DUFF J.-I agree with Mr. Justice Anglin.

ANGLIN J.-The appellant's contention that his de-

fault in payment of interest and of certain principal

moneys due upon his mortgage to the respondent did

not entitle the latter to the remedy of foreclosure, be-

cause, as to $1,000 of the final instalment of $2,500 of

principal, the mortgagee had agreed that it should not

be payable until a deed of a -supposedly outstanding

interest in the property in question held by an infant

had been furnished to the mortgagor, seems 'to me

to be most unreasonable. Burrowes v. Molloy(l), on

which the appellant relies, was not at all such a case.

There the mortgagor had covenanted that the whole

principal should not be called in before a certain time,
and that time had not arrive d. - In Gamerom v. McRae

(2) there is, no doubt, a passage in the judgment of

the Chancellor, at page 314, quoted in Parker v. Vine-

growers' Association (3), at page 186, which lends

some support to the proposition for which Mr. Hislop

cites it, that is to say, that when a mortgagee has dis-

abled himself from calling in any part of the principal

he is not entitled to the relief of forecadsure in respect

of the balance. But the passage relied upon is merely

a dictum, and I cannot regard these cases as authori-

ties which require an extension of the rule stated in

(1) 2 Jones & La T. 521. (2) 3 Gr. 311.

(3) 23 Gr. 179.
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Burrowes v. ilolloy(l) to a case where part only of uns

the principal is postponed, as it is here. Indeed, in THoMsoN

Parker's Case(2), at page 182, Blake, Y.-C., says:- WmsoN.

There is no doubt that the right to redeem implies the right to Anglin J.
foreclosure and vice versd, but because these rights are reciprocal it
does not follow that the identical conditions attached to the one right
are to be attached to the other. * * * Holding as I do that all
the terms on which the alternative right of foreclosing or redeeming
may be exercised, need not be identical, it is not necessary to consider
on what exact conditions under this instrument the defendants could
redeem. It is only incumbent on me to decide whether there has been
such default on the part of the defendants, as that, in invitum, they
can be compelled through a foreclosure suit to pay any, and if so
what, portion of the money secured by the mortgage.

By the default in payment of interest and of an
instalment of principal the mortgagor broke the condi-
tion on which the mortgage was to become void and at
law forfeited all his rights in 'the land, thus entitling
the mortgagee to bring foreclosure proceedings to ex-
tinguish the equity of redemption which the mort-
gagor still retained. Except as to the $1,000 there was
no agreement to defer payment or to postpone the
right to foreclosure for default. As put by Meredith,
C.J.C.P.:-

So the case is a simple one of default in payment of the first
instalment due on the mortgage, a default which, at law, forfeited all
the mortgagor's rights in the land, but in equity left in him a right
to redeem.

Nor does foreclosure create any difficulty or work unjustly
against any one. If foreclosure takes place, the mortgagee merely gets
back that which she conveyed and the mortgagor loses only that
which she has paid - the usual case.

The mortgagee by foreclosure will not obtain and
cannot make title to the outstanding interest which
was not vested in her mortgagor and was not mort-

(1) 2 Jones & La T. 521. (2) 23 Gr. 179.
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1915 gaged to her. She forecloses only on the mortgagor's
THOMSON equity to redeem that which he conveyed as security,
Wy'soN. i.e., the interest which he had in the lands.

Anglin J. But I am, with respect, unable to accept the view
- which prevailed in the Appellate Division that the

acceleration clause in the mortgage overrides the spe-
* cial provision by which the p-ayment of the final $1,000
* of principal moneys was deferred, or that, reading the

mortgage as a whole with the incorporated agreement,
the right to the postponement of the payment of that
sum was "conditional on there being no default in
payment of interest." In the first place the agreement
to postpone the payient of the $1,000 is not made
subject to any such condition. It is an absolute under-
taking that the mortgagor may retain this part of the
principal until delivery to him of a conveyance of the
infant's outstanding interest. Although -it will usu-
ally be implied without express stipulation that post-
ponement of the payment of principal is conditional
on punctual payment of interest; Seaton v. Twyford
(1) ; Edwards v. lartih(2) ; the form in which the
stipulation in the present case is couched, I think, pre-
vents any such implication arising as to the $1,000
in question upon default either in payment of interest
or in payment of instalments of principal as they fall
due. We cannot ignore the fact evidenced by the
agreement incorporated in the mortgage that the
$1,000, of which payment is deferred, was a part of
the purchase money for which the purchaser-mort-
gagor has not yet received the consideration, and
which it was clearly intended should not become pay-
able until the infant's interest in the lands, which it

(2) 25 L.J. Ch. 284.
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represents, should be vested in him. Having regard 1915

to all the circumstances and to the intent of the THOMSON

parties as manifested by the terms of the mortgage W, soN.
and agreement it seems reasonably clear that the ac- An J.
celeration clause in the mortgage cannot have been -

intended to apply to this $1,000, of which payment
was thus specially postponed, but only to other por-
tions of the principal moneys which might not be
overdue when default occurred.

It follows that, without affecting any right of the
mortgagor under the provisions of Rule No. 485 of the
Ontario Supreme Court Rules of 1913, the judgment
pronounced in this action should be modified by ex-
cluding from the amount for which the mortgagee is
given the right of immediate personal recovery against
the mortgagor the postponed $1,000. While redemp-
tion can only be awarded on payment of the whole sum
secured by the mortgage, which includes the $1,000
deferred, the mortgagor is entitled to have this action
stayed on payment of the sum secured less that $1,000.
This can be accomplished by inserting in the decree, as
I'aragraph 2a, the following:-

And upon the defendants paying into the said head office of the
Canadian Bank of Commerce to the joint credit aforesaid and at the
time aforesaid the sum of $6.287.15 this court doth order and ad-
judge that all further proceedings in this action, except an applica-
tion for payment of said moneys over to the plaintiff, be stayed;

by inserting in clause 3 after the word "payment" the
words,
either under paragraph 2 or under paragraph 2a hereof,

and by substituting in clause 4 for the figures
"$7,080.90" the figures $6,080.90" - all this, of course,
as of the date of the judgment as originally pro-
nounced. In view of the delay occasioned by the ap-

22
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191 peals to the Appellate Division and to this court the
THOMSON figures and dates in that judgment will require to be
WIIsoN. altered. That can be done by the registrar in settling

Ang J the minutes of judgment.
The appellant having succeeded, though only on a

minor point, should have his costs in this court, except
in so far as they have been increased by his having
taken grounds on which he has failed.

BRODEUR J.-I concur with Mr. Justice Anglin.

Appeal allowed with costs.

Solicitor for the appellant: Thomas Hislop.

Solicitor for the respondent: H. E. Choppin.
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GEORGE S. PEACOCK (PLAINTIFF) .. .APPELLANT; 1915

AND *Feb. 8.
*March 15.

THOMAS WILKINSON AND ROBERT
TINCK (DEFENDANTS) ............ RESPONDENTS.

ON APPEAL FROM THlE SUPREME COURT OF

SASKATCHEWAN.

Broker-"Heal estate agent"-Rale of land-"Listing" on broker's
books-Principal and agent-Authority to make contract.

Where the principal has merely instructed a broker to place lands
on his list of properties for sale, such "listing" does not of
itself constitute an authorization to the broker to enter into a
contract for the sale of the lands on behalf of his principal.

Judgment appealed from (7 West. W.R. 85) affirmed.

APPEAL from the judgment of the Supreme Court
of Saskatchewan(1), reversing the judgment of John-
stone J., at the trial(2), and dismissing the plaintiff's
action with costs.

The circumstances of the case are stated in the
judgments now reported.

J. F. Frame K.C. for the appellant.

W. MI. Martin for the respondents.

THE CHIEF JUSTICE.-I am disposed to agree with
the trial judge because 1 am satisfied that the reckless
statements made about the title by the defendants

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 7 West. W.R. 85. (2) 5 West. W.R. 1012.
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1915 cannot be reconciled with that good faith which
PEACOCK should exist in cases like this, but I defer to the opin-

WILKINSON.iO" of the court below and of the majority here.

The Chief The appeal is dismissed with costs
Justice.

DAVIES J. concurred with Duff J.

IDINGTON J. - This somewhat remarkable case
seems to require before dealing with the contentions
made by appellant a concise, but full and accurate
statement of the facts upon which they are founded.

One Carrothers on the 18th or 19th of March, 1912,
listed for sale two lots in Regina, Sask., with respond-
ents, who were real estate agents in that city. The
usual index-card specifying the lots to be offered and
the price and terms he was willing to accept was
signed by him. On the said 19th of March appellant
(formerly in the real estate business) called at re-
spondents' office and offered a listing of other proper-
ties for which he wanted a purchaser and, whilst so
there, was offered the Carrothers properties and ver-
bally accepted the proposal and made a deposit of
$100 on account of the purchase.

Next day respondent Tinck waited upon the ap-
pellant at his office to procure his signature to the
agreement for the purchase by him of the said Car-
rothers properties and he signed same -in duplicate and
gave his cheque for the balance of the cash payment.

That agreement was not signed by any one for
Carrothers as respondents never pretended to have
authority to sign such an agreement and had only
been retained to find a purchaser. They sent this
agreement to Carrothers, in care of King Edward
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Hotel, Toronto, Ont., where he had said he was going, 191

to be executed by him and returned. PEACOCK

The agreement was returned about a mouth later wILKINSON.

as uncalled-for. Thereupon the agreement was for- Idington J.
warded by respondents to Carrothers, at Edmonton, -

Alta., where he lived, but it never came back and, pre-
sumably, never was executed by him.

Some correspondence is alleged to have taken place
later between him and respondents but that, though
tendered in evidence by them, was rejected.

All we have of it is a copy of the letter from re-
spondents enclosing the agreement from which it ap-
pears they asked him to sign and return one copy so
duly executed attached to a bank sight-draft for the
sum of $150, being the cash payment less respondents'
commission.

On the 1st of June appellant says he called upon the
respondents for a receipt for the money he had paid
and got the following:-

March 20th, 1912.

Received of George S. Peacock $500, first payment on lots 1
and 2. block 108, Old City, bought from us at $1,000; one-half cash
and the balance 6 and 12 months at S per cent. and listed by A. F.
Carrothers.

(Sgd.) DAD LAND COMPANY,

R. Tinck.

The appellant meantime, on the 28th March, re-
sold the property to Wright and Boyle, real estate
agents, and, pursuant thereto, he and they signed an
agreement for the sale and purchase thereof at the
price of $2,000, of which $767 was to be paid in cash
and halance spread over two years hearing interest at
eight per cent. per annum.

-They re-sold to one Seller at the price of .$2,500
and assigned the said contrnet to him by an assign-
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1915 meit which is not amongst the documents before this
PEACOCK court. A recital in the later agreement of August,

wILKINSON. hereafter referred to, indicates the assignment was

Idington J. executed on the 1st of April.
On the 3rd of June appellant concluded he could

not get title to the property and "immediately took
steps to re-purchase the property" from 'William
Seller and succeeded in doing so at the price of .$3,100.
The exact date of that purchase is not given in evi-
dence. And Seller was not called as a witness.

On the 4th of June respondents wrote appellant ex-
plaining that they had failed to get delivery of the
lots and, to repay the cash payment, enclosed a cheque
for $500, which was returned by appellant on the 30th
of July.

Meantime some meetings of the parties hereto were
held relative to the matter and, on one occasion, Boyle
and Seller were both present to state what they had
done, but the respondents on every occasion repudi-
ated liability for damages appellant was then and
there claiming from them. On one of these occasions
respondents offered to give the cash if any doubt ex-
isted about the cheque being, as such, satisfactory,
but appellant refused and seems to have insisted on
these occasions on damages for the loss of profits and
those differences in price which he said he had paid
these sub-purchasers which seemed, in his view, to be
his measure of damages.

On one or more of these occasions the appellant
stated his grievances in the matter, omitting, however,
the one most essential part of his story to which I am
about to refer.

On the 5th of August an agreement was imiade in
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writing between Wright and Boyle of the first part, 191

Seller of the second part and appellant of the third PEACOCK

part, for rescinding and releasing said sub-sale and WrKI-xsoN.

amongst other recitals therein was the following:- Idington J.
And whereas it has been discovered by all the parties hereto that

the party of the third part did not have the right to call for a
title to the said lots nor any contract with the registered owner
thereof and is unable to furnish any title nor will he be able to fur-
nish any title to said lots, and it has been deemed expedient by all
the parties hereto that, instead of the said respective purchasers

under the said agreement and assignment insisting upon title being
given according to the terms of said agreement and assignment, that
the said agreement and assignment should be abandoned, and the
moneys paid thereunder returned and the parties thereto compensated
for their loss as hereinafter set forth.

The appellant says that when Tinck came to him
with the agreement of sale by Carrothers and before
he (the appellant) signed as above set forth the fol-
lowing conversation took place:-

Q. Now just state slowly what the conversation was?
A. As soon as I saw the name of the vendor was A. F. Car-

rothers, I asked the defendant Tinck if he was sure that these lots
could be delivered by Carrotiers. He assured me that they could.
I asked him if he had searched the title of these lots. He told me

that the defendant Wilkinson had searched the title and that Car-
rothers was registered owner. I then referred to the matter that I
knew that Carrothers had been in business here, and I wanted to
know if there had been any execution against him. I understood
that he had been in business difficulties. And he stated positively
that there were no executions against him; the title was clear. He

also said, "If you want any further protection in the matter we
will have a caveat put on these lots for you."

In regard to this statement he is corroborated by

his bookkeeper, Blenkhorn, to whose remarkable mlem-
ory I may advert to later. Meantime I assumne, for

argulment's sake, the truth of appellant's story and will
therefore conSider in light first thereof, standing

alone, what (if any) claim appellant ('an found there-
upon and next how in light of his own conduct he can

make any claim.
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1915 Counsel for appellant puts his claim in a variety
PEACOCK of ways. One of these is put in a two-fold sort of way

WILKINSON. of an assurance that the respondents undertook to sell

Idngton J the property or that it would be sold and delivered to

- the appellant so that he would have the title conveyed
to him.

In either of these ways of presenting the matter it
simply, when stripped of needless verbiage, means a
contract of sale by respondents and the facts do not
bear out any such contention. The respoidents never
professed 'to sell the property in any other capacity
than as agents. The documentary evidence seems con-
clusive in this regard.

Then it seems to have been presented below as, in
fact, an agent professing to sell and selling property
he had no authority to -sell. Again the facts are
against appellant for the agents had authority to pro-
cure a purchaser and never signed any contract of
sale. Their principal never signed any either. There
cannot be found anything upon which an action for
breach of warranty as 'agents can lie.

Indeed, it is difficult to grasp any of these elusive
theories put forward and apply them in light of the
evidence to any principle of law that would found an
action for breach of contract. The suggestion is also
made of a collateral warranty, but that must fail also
as there was no contract to which it could be col-
lateral.

The fifth and only ground which can be made to
wear a plausible appearance in law is stated in the
factum as follows:-

5. Alternatively to all the foregoing grounds because, by reason of
the false and fraudulent statenments of defendants. the plaintiff was
led into and suffered damate.
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The general statements as to producing title are of un1
no material consequence for they are nothing more PEACOCK

than any real estate agent might properly use affirm- WILKINSON.

ing his belief in his client being ready to perform that Idingo J.

which he had authorized to be done on his behalf.

No action can lie for any such thing so long as
the agent confines himself to what he has been author-
ized to carry out and has no reason -to believe the
principal is acting dishonestly.

The only serious matter, in what appellant states
he was told by Tinck, is that relative to Wilkinson
having searched the title and found Carrothers 'to be
the registered owner and that there were no executions
against him.

Thick p.ositively denies these allegations and Wil-
kinson says he had never till August searched the
title. And it puzzles me to understand how or why
any sane man should tell such a senseless falsehood
liable to be discovered at any moment at an expense of
twenty-five cents for a search.

But appellant says more; that the man telling him
offered to protect him further by filing a caveat. And
apparently that very every-day proposal in such cases
led to the discovery, as it was sure to do, that Car-
rothers never was registered owner.

le (lid not file any caveat, but appellant did at an
expense, lie says, of five dollars, on 10th of April. The
caveat is produced and therewith the affidavit of
appellant sworn on the 4th of April just fifteen days
after lie had been told, if a word of truth in his story,
that Wilkinson, the respondent, had searched and
found Carrothers to be the registered owner.

The caveat consists of a notice to the registrar of
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1915 which the part essential to our present inquiry is as
PEACOCK follows

WILKINSON. Take notice, that I, George S. Peacock, of Regina, in the Province

- of Saskatchewan, claiming an equitable interest under and by virtueIdington . of an agreement of sale between A. F. Carrothers, of the City of
Edmonton, as vendor, and myself, George S. Peacock, of the City of
Regina, in the Province of Saskatchewan, as purchaser, and dated on
or about the 20th day of March 1912, the said Carrothers holding
the said land under and by virtue of an agreement of sale therefor
made with Arthur Tyzack, the registered owner, in all that certain
piece or parcel of land being lots numbers one, * * * etc.

describing the lands in question.
The appellant as such caveator, verifying said

statement, swears amongst other things, as follows
1. That the allegations in the above named caveat are true in sub-

stance, and, in fact, to the best of my knowledge, information and
belief.

And this man, thus swearing, is asking damages
from a court of justice for having been fraudulently
induced by the statement that the said registered
owner was Carrothers. Need I say that in law, unless
in fact.a false statement induces a man to act upon it
to his damage, he has no right of action; and that
unless he has taken the means a prudent man would
be expected to take when so acting upon a false state-
ment, he has no action of deceit ?

Can any one,.in face of such an unfounded affidavit
by appellant, so inconsistent with the story of a belief
in Carrothers being registered owner, believe he, ap-
pellant, was so induced by the alleged fraudulent
statement ?

But that is not all, for Wilkinson was called as a
witness and testified as to what transpired at one of
the meetings I have referred to above as follows:-

Q. Then do you remember any other important conversations
that you had with him ?
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A. I remember him coming to the office on Cornwall street and 1915
bringing two gentlemen with him, Mr. Boyle and another gentleman. PEACOCK

Q. Your office was on Cornwall street? V
A. Yes. WILKInsoN.
Q. And you had a conversation at that time ? --

A. Yes. Idington J.

Q. There was -Mr. Peacock and -Mr. Boyle, and this other gentle-
man, and yourself ?

A. 'Mr. Tinck wa-i there alo.
Q. And what took place at that time ?
A. 'Mr. Peacock made a demand for compensation for some loss

that he alleged he had sustained.
Q. And did you agree to give him compensation ?
A. We did not.
Q. Did he at that time charge that you had told- him that you

would search the title to this property ?
A. He did not.
Q. Did he say in the presence of Mr. Boyle or Mr. Tinck or any-

body else that you had guaranteed to deliver this property to him ?
A. He did not.

Appellant nowhere states that he had ever made it
a matter of reproach to these respondents, or either of
them, when claiming damages that -he had been told
such a palpable falsehood as he now charges against
Tinck, and founds this action upon. If he had been
told what he says and trusted it, then was the time
respondents and others should and doubtless would
have heard of it.

Wilkinson swears he never searched till August,
(and he eould easily have been contradicted if he had
or could have been proven to have known or been told
of this discovery,) yet no one appears to say so except
what appellant says, and then only inferentially.

Appellant was recalled after Wilkinson had testi-
fied as above, but did not venture to contradict his
very material statement.

How could a man misled by such a story as he now
puts forward forbear from charging him or his part-
ner or both with the alleged deception he now relies
u1)n1 ?
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1915 No one ever seems to have heard of it except Blenk-
PEACOCK horn.

WILKINSON. When, on cross-examination, appellant was brought

Idington J. face to face with the said caveat, he speaks thus:-
Q. Mr. Peacock, at the time you signed the caveat did you know

whether Carrothers had bought this property under any agreement of
sale from anybody ? At the time you signed the caveat you knew
that the property was not registered in the name of Carrothers ?

A. I did.
Q. Did you have any information that Carrothers had bought

from any particular person ?
A. After I signed that caveat I called up the defendant Wilkin-

son-
Q. Never mind after you signed the caveat. At the time you

signed the caveat did you know whether Carrothers had bought from
anybody - how he held the title ?

A. No; I did not.

Later he tries an explanation that does not in the
least degree ameliorate his position, but seems to in-
dicate that his solicitors had some telephone conversa-
tion with Wilkinson, after their discovery that Car-
rothers was not the registered owner, in which he
alleges Wilkinson had remarked "well he must have it
under agreement for sale,"' all of which is hearsay.

But Wilkinson was recalled and testified thus:

Q. Did you ever tell Mr. Peacock over the telephone or in any
other way that Carrothers held this property under agreement of
sale from Arthur Tyzack, the registered owner ?

A. No, sir. I wasn't aware that Mr. Tyzack owned the property
or was the registered owner,

and was allowed to go without cross-examination or
any contradiction from those in the solicitor's office.

Blenkhorn, the corroborator of the appellant, in-
cross-examination, testifies as follows:-

Q. Have you discussed your evidence with anybody ?
A. I have mentioned the matter.
Q. Have you talked it over with "Mr. Peacock ?
A. Well, very little.
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Q. Have you not gone over your story together ? 1915
A. Never gone over my story. PEACOCKA. And never gone over it with my learned friend ?
A. No. WILKINSON.

The improbability of this adds nothing to the Idington J.

strength of his story or to inspire confidence in his
corroboration.

Indeed, in one of appellant's answers he says, after
being positive, as follows:-

A. When he stated the title was clear of incumbrance and in
the name of A. F. Carrothers, I understood him to say that Wil-
kinson had searched the title.

.On the foregoing no court should allow any dam-
ages for fraud, even if suffered, when so clearly not
relied on, and reliance thereon only supported by the
oath of a man who could deliberately take the oath
above set forth so inconsistent with his having relied
upon the pretended assurance.

Even if the case had been something better than it
is there never was, in law, any ground for damages by
reason of the re-sale and that being re-assigned.

Appellant could not have been called upon for
damages flowing from the failure to make title to
Boyle and Wright unless he was deliberately trying to
defraud these other gentlemen. Nor in that case
could he look to any one else to reimburse him. And
the recital above quoted from the agreement of August
with said sub-purchasers indicates no such ground
was ever taken.

The case of Bain v. Fothergill (1), within which all
such like claims as herein involved fall, is yet good Eng-
lish law as introduced into the North-West. I respect-
fully submit the case of O'Weill v. Drinkle(2) cannot

(2) 1 Sask. L.R. 402.
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1915 be considered as governing such claims. There are
PEACOCK many conceivable cases arising out of land sales in

WILKINSON. which damages may be recovered, but wherein they

Idington J. fall within Bain v. Pothergill(1) the claim must fail.
- Because of simplifying or simplicity of tenure a

change in the law governing such cases cannot be pre-
sumed to have taken place. On such a ground the
various provinces might have 'different laws, and, in
Ontario, for example, one law for the lands held under
the old registry system and another for titles under
the new system.

Within the said case, short of fraud, respondents if
assumed in the position of vendors, as in one way the
case is presented, would not be liable, as no fraud is
found. And there is no case on which appellant under
the circumstances can succeed in treating the action
as one of deceit.

I think this appeal -should be dismissed with costs.

DUFF J.-The learned trial judge took one view
of the facts and the court of appeal -took another view.
And it appears to me that the crucial question on the
appeal is whether or not the full court was right in
rejecting the conclusion upon the facts that the trial
judge had arrived at.

It is important in appreciating the conduct of the
parties to keep in mind the fact that at the time when
the transactions and events occurred which have to be
considered there was great activity in the buying and
selling of real estate in Regina, or in other words, that
a "land boom" was in progress.

The respondents were real estate agents in Regina;

(1) L.R. 7 H.L. 158.
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and some time prior to the 19th of March, 1912, they 191

had listed with them, by one Carrothers, certain lots PEACOCK

which were the subjects of the transactions about to wILKIxsoN.

be discussed. On the date mentioned the appellant, Duff J.
who was a man of long experience in business, and -

who had had previous dealings with the respondents,
while in their office in Regina, on business connected
with the sale of some property owned by him, had his
attention called to the lots in question by the respond-
ent Tinck, and, having been informed of the terms
on which they were listed, said that he would take
them at $1,000 and pay $100 as deposit. On the fol-
lowing day the appellant executed as purchaser a
document intended to be a formal agreement for sale
between himself and Carrothers as vendor. The agree-
ment was signed in duplicate, and the duplicates
handed to the respondents with a cheque for $400,
the residue of the half of the purchase price, which, ac-
cording to the terms mentioned on the previous day,
was to be paid in cash. These documents, together
with the cheque, were forwarded by the defendants to
Carrothers, at Toronto. They were never executed by
Carrothers, and on the 4th of June, 1912, the respond-
ents wrote to the appellant informing him that they
had been unable to induce Mr. Carrothers to complete
the sale and enclosed a cheque for the sum of $500 paid
by the appellant. In the meantime the appellant had
entered into an agreement for the sale of these lots at
a largely increased price, $2,000, the 28th of March,
1912, being the -date of the agreement, by which he
covenanted to give a good title to the purchaser. Later
finding that the lots were rising in price and that he
was unable to obtain a title from Carrothers, he made
a composition with his vendee paying him all the sum
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1915 of $1,000 as compensation for the loss of the bargain.
PEACOCK The plaintiffs' claim in the pleadings was based

WILKINSON.alternatively, first, upon an allegation that the de-

DJ fendants had undertaken to procure the transfer of a
- good title to the lots in question to the appellant; and,

upon an alleged fraudulent misrepresentation that
Carrothers was the registered owner of the lots. The
trial judge decided in favour of the appellant upon
the first of these two alternative grounds. The full
court reversed the judgment of the trial judge holding
that what was done by the defendants was in the
ordinary course of their business of finding a pur-
chaser for Carrothers, and that they entered into no
agreement either to procure a sale from Carrothers
to the appellant or as agent on behalf of Carrothers to
sell.

The claim based upon deceit was not, as I think,
either in substance or in form passed upon by the
learned trial judge. The full court appears to have
rejected this claim upon the ground that certain mis-
representations of fact were not shewn to be fraudu-
lent, and that the plaintiff's loss was not due to the
respondents' misrepresentations, but to his own reck-
lessness in entering into a binding agreement for the
sale of the lots before he had procured a concluded
agreement with Carrothers for the purchase of them.

The points in dispute are questions of fact, but the
right determination of these questions depends almost
entirely upon the proper inference to be drawn from
facts which, in themselves, can hardly be said to be
the subject of controversy. My opinion, after a full
examination of the evidence is that the judgment of
the full court was right.

One point ought to be noted at the outset and that
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is that the mere listing of property, as it is called, with 1
a real estate agent does not itself involve the grant of PEACOCK

any authority to him to enter into a binding contract WILKTNSON.

of sale on behalf of the vendor. Where sales are made Duff J.
in the course of a "land boom" it perhaps most fre-

quently happens that the seller who lists his property
with the real estate agent has a title resting upon one
or more, sometimes upon a long series, of executory
agreements and it is of the greatest importance that
the conditions of any contract of sale should be so
drawn as to protect him fully, and this, without spe-
cial instructions, the agent is, of course, not compe-
tent to do. Some confusion, no doubt, has arisen from
the use of the term "real estate agent" which de-
scribes, of course, not the legal relation between the
two parties, but merely the nature of the so-called
agent's occupation. The mere listing of property with
such an agent implies nothing more than a representa-
tion that the proprietor is prepared to do business
upon those terms and is not in itself an offer to sell
which may be accepted and converted into a binding
agreemuent by any purchaser saying to the agent that
he will take the property on those terms. The agent's
business is to procure a purchaser, that is to say, to
bring into contact with the vendor a person willing to
purchase on the terms mentioned. Having done that

he has performed his function and earned his commis-

sion, provided his authority is not in the meantime re-
voked by the sale of the property by the proprietor.
The listing alone gives him no authority to bind the
proprietor by a contract of sale. The fact which
seems to me to be sufficiently established that the re-
fendants did not profess to sell the lots is, in my

23
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19s judgment, the decisive fact in the case. I think that
PEACOCK fact is established as a necessary inference, from other

YILKLINSON. facts which are not seriously in dispute. I have

Duff J. already mentioned that the contract signed by the
- appellant professing to record the transaction form-

ally into which they intended to enter was a proposed
contract between himself and Carrothers which he
quite well understood was to be executed by Car-
rothers and not by the defendants as Carrothers's
agent. That document must be taken as conclusive
evidence of the character of the transaction in respect
of which the sum of $400 was paid on that day to the
respondents. The contemplated transaction was a
contract, of sale which was to be completed only when
executed by -both parties to it. It seems idle, in face
of that, to suggest that.on the day before an oral
agreement of sale had 'been entered into between the
appellant as vendee and the respondents representing
Carrothers as the vendor. Any such suggestion, more-
over, comes to shipwreck on the hard fact that the
terms of listing made known to the appellant required
the payment of $500 in cash, that is to say, contempor-
aneously with the constituting of the relation of ven-
dor and purchaser between the proposed parties to
the agreement.

The fact was known to both parties that the agent
had no authority to conclude a contract of sale upon
any -such terms, that is to say, in the absence of such a
payment. As no contract of sale was ever entered
into professedly by the respondents on behalf of Car-
rothers it follows that the representations of authority
to enter into such an agreement upon the terms men-
tioned, assuming there were such representations, the
authority not having been acted upon, could not give
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rise to any right of action. It follows also that any 191

right of action ex contracti against the respondents PEACOCK

must rest upon some contractual undertaking on their WILKINSON.

part that Carrothers would execute the agreement DufJ

signed by the appellant.
The most important evidence in support of this

branch of the appellant's case is in his statement
made on cross-examination that he was told by the
defendant Tinck that he could "rely on getting de-
livery of the property." It is necessary, however, to
read this testimony with the plaintiff's statement that
at the same time he was assured that Carrothers had
the title and with the statement in his examination-in-
chief to the effect that the assurance given by the de-
fendant was a positive assurance that Carrothers
could deliver the property. I do not think this evi-
dence is sufficient to establish the existence of
an agreement to procure the execution of a con-
tract of sale by Carrothers. The point about which
the appellant was concerned, as I think the evidence
sufficiently shews, was the question of Carrothers's
title. It was to this point that the appellant's ques-
tions and respondents' assurances were addressed.

The appellant admits that lie is unable to assert
that he at any time believed the respondents to be
selling the property on their own behalf. Read as a
whole the evidence appears to be too doubtful and
equivocal to justify a conclusion in the sense con-
tended for by Mr. Frame. It is not a matter in which
the conclusion of the trial judge is entitled to that
weight which attaches to his opinion on any point of
credibility.

I think the conclusion of the full court is to be
preferred.

23%

333



SUPREME COURT OF CANADA. [VOL. LI.

1915 There remains the question of fraud. This ground
PEACOCK of action also obviously fails, I should have thought,

V,.
WILKINSON. Once it is plain that the appellant had not a concluded

DuffJ. contract with Carrothers for the sale and purchase of
- the lots; and for this short reason, that, having no

contract with Carrothers, the question as to whether
Carrothers had or had not a title to the land, whether
he was or was not the registered owner, must neces-
sarily have been a matter of no moment. If every re-
presentation of fact made by the respondents had been
perfectly true the appellant would, in the absence of
such a contract, have been in precisely the same posi-
tion as he found himself in in June, unable to make a
title, so far as it appears from the evidence.

It seems to have been assumed that the respond-
ents' failure to procure Carrothers to transfer the pro-
perty to the appellant was due to Carrothers' want of
title, or rather to his lack of any right to call for such
transfer. All that is mere speculation. If anything
the probabilities are against it. Carrothers 'admit-
tedly was not the registered owner; but that is en-
tirely consistent with the existence in him of a right
to call for a transfer of the property to his nominee.

On the other hand there is the fact that the pro-
perty was unquestionably listed by Carrothers with
the respondents, who, as it appears from the corres-
pondence, entertained no doubt whatever as to Car-
rothers' power to deal with it. The simple explana-
tion as to Carrothers's refusal to sign the agreement
most probably lies in the fact that when the documents
reached him he had learned that the property in the
meantime had doubled in value. Knowledge of this
sudden rise may also explain the haste of the appel-
lant to enter into a contract of sale without having
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first ascertained that he was in a position safely to 1n1

enter into such a contract. PEACOCK

Looking at the transaction broadly, one sees no wlLKINSON

reason to doubt that it was simply a case of an owner, Duff J.
having listed property, refusing to stand by the terms -

he had given to his agent, and an intending purchaser
acting upon the agent's assurances that the principal
would stand by them without satisfying himself by
proper inquiries whether, in point of fact, he had any
contract at all with the owner of the property and
suffering loss in consequence of his rashness. That in
this case the assurances of the agents were understood
to be contractual in their nature is not asserted in his
evidence by the appellant himelf; and as such assur-
ances - that the principal would accept and execute
the proposed contract of sale - being assurances as to
something which necessarily was a matter of opinion
only, the appellant can only found an action upon them
by obtaining a finding that they were fraudulent. The
learned trial judge has not found as regards these
assurances that they were fraudulent. The full court
has found that they were not. An independent ex-
amination of the record satisfies me that there is no
evidence upon which any finding that they were could
be properly based.

For these reasons I think the appeal should be dis-
ntissed with costs.

ANGLIN J.-I concur with Mr. Justice Duff.

Appeal dismissed with costs.

Solicitors for the appellant: Frame, Secord, Turn bull
d- Goetz.

Solicitors for the respondents: Embury, Scott & Me-
Kinnon.
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1015 JOHN S. GREER (PLAINTIFF) ........ APPELLANT;

March 2. AND
*May 4. THE CANADIAN PACIFIC RAIL-

WAY COMPANY (DEFENDANTS) f RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Railways-Right of wcay-Clearance of conbustible matter-Burning

tcorn-out ties-Injury from spread of fire-Limitation of action

-"Operation of the railway"-"Railway Act" (R.S.C. [1906]
c. 37, ss. 297, 306).

Held, per Fitzpatrick C.J. and Duff, Anglin and Brodeur JJ., that

when worn-out ties are burned by a railway company on its

right-of-way in performance of the duty imposed by section 297

of the "Railway Act'; to keep the right-of-way free from un-

necessary combustible matter any damage or injury resulting

therefrom is caused by reason of the "operation of the railway"

within the meaning of that phrase in section 306, and the right

of action for such damage or injury is prescribed by one year.

Per Duff J.-The injury in such case may be caused by reason of the

"operation of the railway" though the company, in burning the

ties, was not performing the duty imposed by section 297.

Per Davies and Idington JJ. dissenting.-By sub-section 2 of section

306 the application of the section is limited to cases in which

the injury was caused "in pursuance of and by authority of this

Act or of the special Act" and as the burning of the ties was

not so authorized the prescription could not be relied on.

Held, also, Idington J. dissenting, that sub-section 4 of siction 306

did not prevent the application of the provision in sub-section 1

for limiting the time in which action could be brought.

The decision of the Appellate Division (32 Ont. L.R. 104) maintain-

ing the judgment at the trial (31 Ont. L.R. 419) was affirmed.

APPEAL from a decision of the Appellate Division

of the Supreme Court of Ontario(1), affirming the

judgment at the trial(2) in favour of the defendant

company.

*PRESENT:-Sir (harles Fitzpatrick C..T. and Davies, Idington,

Duff. Anglin and Brodeur JJ.

f21 31 Ont. L.R. 419.(1) 32 Ont. L.R. lo4.
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The company's servants burned a number of worn- 1915

out ties on the right-of-way and the fire ran over on GREER

plaintiff's land and destroyed his property. In his CANAIAN

action for damages the negligence of the defendants PACI aC
was admitted and the only question in dispute was -

whether or not they were entitled to plead that the
action should have been brought within one year from
the commission of the injurious act as provided in see-
tion 306, sub-section 1, of the "Railway Act." This
question was decided in favour of the defendants in

both courts below.

Laidlaw K.C. for the appellant. Section 306 of the
"Railway Act" does not apply to the case of a breach of
a common law duty. Prendergast v. Grand Trunk
Railway Co. (1) ; Rycknan v. Hamilton, Grinisby and

cainsville Electric Railway Co. (2) ; Geddis v. Pro-
prietors of Bann Reservoir(3) ; Myers v. Bradford
Corporation (4).

The burning of the ties was no part of the opera-
tion of the railway. Canadian Xorthern Railtray Co.

v. Robinson (5).

i1aclurchy K.C. for the respondents. The words
"construction and operation" include everything
necessary for maintaining the work of the railway.
Hodinott v. Icton, Chambers & Co. (6) ; Sadd v.
Maldon , Witham and Braintree Railicay Co.(7).
See also Forsythe V. Canadian Pacific R(Ilway Co.

(8) ; Kennerniann v. anad(ian Xorthern Ra ilray 'o.

(9), at page 76.

(1) 25 U.C.Q.H. 193. t6) [19011 A.C. 49.
(2 I 10 Ont. L.H. 419.
13) 3 App. (a.. 430. 6i (0 EY. 113.

14 31 Tinuws L.R. 44. (8) 10 Ont. L.R. -3.
(3) 43 Can. S.C.R. 387;

[111111 A.C. 739. (9) 3 Sask. L.R. 74.
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1915 THE CHIEF JUSTICE. - Both courts below have

GREER found on the admissions of the parties that this claim
V.

CANADIAN is for damages arising out of an injury sustained by
PACIFIC the plaintiff by reason of something negligently doneRWAY. CO.

T e in the operation of the railway and that the limitation
The Chief
Justice. of section 306, sub-section 1, R.S.C., [1906] ch. 37,

applies.

For the reasons assigned by the Chief Justice in
the court below I am of opinion that the judgment ap-
pealed from should be confirmed with costs.

DAVIES J. (dissenting) .- This action is one which

again directly raises the question of the proper con-
struction -of the limitation section 306, chapter 37, of
the "Railway Act," R.S.C., 1906. Does that section
cover and extend to cases where the damages sought to
be recovered were admittedly caused by or proved to
have been caused by the negligence of the railway
company and its servants ?

In this appeal it is admitted that the fire which was
started by the defendants' servants on the defendant
company's right-of-way, to consume worn-out or dis-
carded sleepers, escaped from that right-of-way to the
plaintiff's property and destroyed it through the negli-
gence of the company's servants. Unless, therefore,
section 306 can be invoked by the company as a de-
fence to this action, the appeal should be allowed.

In a late case heard in this court and not yet re-
ported, of London Street Railway Co. v. kilgour (not
reported), I had occasion to consider the proper con-
struction of a section of the private Act of the street
railway company practically the same as the one now
before us, and the conclusion I reached in that case
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was that the limitation section there in question did 1ns

not extend to or cover damages caused by the "illegal GREER

or negligent running" of the street railway. CANADIAN

Before reaching the conclusion I did in that Lon- ACI CO

don Street Railway Case (not reported), it became
Davies .

necessary for me carefully to read and consider all the -

cases decided in Ontario upon the true meaning of
similar limitation sections in the public or private
Acts of that province relating to railway companies.

These cases and the reasoning of the different
judges who from time to time decided them were most

conflicting and impossible to reconcile, so much so that
in the late case of Ryckmian v. Hamilton , Grimsby and
Heanisville Electric Co.(1), in 1905, Osler J., when
delivering the judgment of the Court of Appeal for
Ontario, said:-

In the present state of the authorities it is to be desired that

a clear ruling should be given upon the subject by the Supreme Court.

- I agreed in my construction of the section in ques-
tion with the conclusion of Gwynne J., in North
Shore Railway Co. v. IlcTIlillie(2).

It seems to me that sub-section 2 of section 306 in

its latter part contains the key to determine the
meaning of the words in the first part of the section,
damages or injury sustained by reason of the construction or opera-

tion of the railway,

and limits the application of the section to cases where

the company can prove that the injury or damage sued

for was done or caused

in pursuance of and by authority of this Act or of the special Act

or boni fide assumed by the company to be so.

(1) 10 Ont. L.R. 419. (2) 17 Can. S.C.R. 511. at p.
514.
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1915 It did seem to me that this sub-section 2 was in-
GREEB consistent with the contention that the section ex-

CANADIAN tended to cases of damages caused by the illegal con-
PACI^F struction or operation of the railway and equally soRWAY. CO.

Davies J with respect to damages caused by the negligent con-
struction or operation of the railway.

In neither case could it be said that the damages
were caused

in pursuance of and by the authority of the Act,

and in my judgment it was only -to cases which could
fairly be said to come within those words that the
section could be construed to extend. Many acts and
things might be fairly and bond fide assumed by the
company and its servants torbe within the powers con-
ferred on them and to be in pursuance of and by the
authority of the Act, and such cases might well be
held to be within the protection of the section.

But wilful illegal acts or negligence admitted or
proved causing damage were outside of the protection
the section was intended to give the company.

I have seen no reason to change my opinion that

the section applies and was only intended to apply to cases in which
the damage arises from the execution or neglect in the execution of
the powers given tD or bond fide assumed by the company for ena-
bling them to construct and maintain their railway, and does not
and was not intended to apply to cases where damages have been
caused by reason of the default or negligence of the company or its
servants in the construction or operation of the road.

IDINGTON J. (dissenting).-One of the questions
raised herein is whether or not resiondent when, in

violation of the "Forest Fires Prevention Act of
Ontario," setting out a fire oil its right-of-way and
thereby causing damage to another is entitled to set
up in defence the statutory limitation given by section

326( of the "Haillway Act."

342



VOL. LI.] SUPREME COURT OF CANADA.

If not so entitled then it will be unnecessary to 1915

consider the defence in light of the obligation resting GREER
V.upon respondent by virtue of the common law whereby CANADIAN

the possessor of land was practically liable for the PACIFIC
EWAY. CO.

spreading of fire originating on his land as to be in -
Z: Idington J.

effect an insurer against loss caused thereby.

I incline to think the result should be held the
same in either case, but the frame of section 306 is
such that due regard must be had to each and all of
its four sub-sections in applying the section to see that
in any given case it is not misapplied.

In the first place there is an obvious limitation im-
plied in the words

sustained by reason of the construction or operation of the railway

used in the first sub-section. With regard thereto I
shall presently have something to say and authorities
to cite.

But meantime let it he observed that by sub-section
2 what the company may prove and rely upon is that
the

damages or injury alleged were done in pursuance of and by the
authority of this Act or of the special Act.

(an setting out a fire ever be said to be done in
pursuance of the Act? For the construction of the
railway in a country such as ours I can understand
the necessity to be such as to bring the act of setting
out fire as within the meaning of some things to be

done in pursuance of * * * this Act.

But this railway had been so long constructed that
the ties, or some of them, had got so worn and decayed

as to lneed relIlacemeit. There was need for repair

which is not mentioned in the provision in question.

lIenie reSpolndent is driven to place reliance upon the

wonl "operatioll" and bY a strained coustructioi
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1915 thereof to claim that the work in question which was
GREER needed to enable the railway to be safely operated is

CANADIAN part of the operation.
PACIFIC This does not appear to me to'be the plain ordinary

RWAY. CO.

Idington J. meaning of the language, but to be directly in conflict
with the interpretation put thereon by this court in
the case of Robinson v. The Canadian Northern Rail-
way Co. (1), and by the Judicial Committee of the
Privy Council(2).

That was a case where a siding laid down for the
use of the plaintiff in shipping over defendant's rail-
way was torn up and taken away and defendant re-
fused to so operate its railway as to give plaintiff his
accustomed facilities.

It seemed to me then as a fairly arguable proposi-
tion that in a sense it might fall within the term

"operation of the railway." But it did not seem to

me then that giving due weight thereto the limitation
in question was ever intended to reach and cover such
an indirect incident relative to operation as would

protect the company if regard was had to the proper

application of the Statute of Limitations. Such sta-

tutes are never to be read as furnishing protection
against anything but what the plain ordinary meaning

of the words used will clearly cover.
If there is a doubt in regard thereto it must be re-

solved in favour of him whose right is sought to be

taken away.
This case falls well within the decision in the

Robinson Case(1).
Then there is the case of the Canadian Northern

Railway Co. v. Anderson (3), not referred to in argu-

(1) 43 Can. S.C.R. 387. (2) [1911] A.C. 739.

(3) 45 Can. S.C.R. 355.
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ment or in the courts below, where the railway com- 191

pany sought unsuccessfully to have a similar indirect GREEB

application made of the section. Leave to appeal was CANVDIAN

refused by the Judicial Committee of the Privy Coun- PACIC

cil. The work carried on there in question was that Idi-n J.

of procuring, out of a sand pit the company was pos- --

sessed of, material for ballasting their railway and
which ballast was carried -by the gravel trains of the
company engaged in executing the work.

It was forcibly argued there that the operation in
the sand pit was in fact either for construction of the
railway or its repair and hence within the extended
meaning of the word "operation." I submit it was
quite as much within either term as the illegal conduct
of the respondent in setting out a fire in a prohibited
district at the time in question.

The setting fire there was entirely unnecessary as
a means of clearing the right of way. There is no
statutory authority within the meaning of sub-section
2 for doing such an unnecessary act.

That brings us to a consideration of sub-section 4
which in very comprehensive language prevents the
company from claiming relief

from or in any wise diminish or affect any liability or responsibility
resting upon it under the laws in force in the province in which
such liability or responsibility arises, either towards His Majesty or
towards any person, or the wife or husband, parent or child, executor
or administrator, tutor or curator, heir or personal representative,
of any person, for anything done or admitted to be done by such
company, or for any wrongful act, neglect or default, misfeasance,
malfeasance, or non-feasance. of such company.

The "relief" referred to surely must include that
which is the very subject-matter of ,the section as a
whole.

It seems expressly designed to withdraw from the
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1915 operation of sub-section 1 of the section anything fall-
GREER ing within the meaning of local laws giving a right

CANADIAN of action to those suffering from unjustifiable viola-
ACIFI tion by the company of such local laws.

RWAY. CO.

Idinton J. beIf it does not apply to such a case as this it would
be hard to find application for it. The fundamental
law constituting the company and endowing it with
the rights and privileges it has, cannot be interfered
with by any local legislation. Hence I use the phrase
"unjustifiable violation" for I can conceive of the
case of a legislature enacting that over which it has no
power to meddle with.

I read this sub-section as subject to such limi-
tation.

I can find no conflict, however, between that which
the Dominion Parliament has enacted and empowered
the respondent to do, and that which the legislature
has by the Act above referred to expressly rendered
illegal.

In other words the plaiu purpose of this sub-
section 4 is to limit the powers conferred by excluding
therefrom the possibility of being held to authorize
that which a provincial law may in the ordinary
course of things have enacted to govern the conduct
of all, including railway companies.

Again the fundamental principle upon which this
legislation proceeds is that what the law authorizes to
be done needs no other defence, but that there are
cases in doing that *which it has been expressly auth-
orized to do a railway company may act negligently
and to meet the incidents of such negligence this
statutory limitation is given and to that only.

This is not'a case falling within the principle and
hence not within the scope or purpose of the enact-
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ment. It is a clear case of doing that which was 1915
wholly illegal and is by sub-section 4 recognized as GREER

such. CANADIAN

Before parting with this I may observe that the PACIFIc
RWAY. CO.

case of Hoddinott v. Yewton, Chambers & o.(1), I

cited in respondent's factum has deeply impressed me.
Unfortunately that impression got from a reading
thereof is entirely adverse to the pretensions of the
respondent herein.

The language used in the statute there in question
and which had to be construed was the phrase,
is either being constructed or repaired by means of a scaffolding.

The scope of the whole was the liability arising out
of the use of or need for the use of a scaffolding.

Yet there where the only question was whether a
supplementary work could fall within such phrase-
ology there was a remarkable difference of opinion
between very able judges.

Seeing what the purpose of the legislation-there in
questin was I can assent to every line of the late
Lord "Macnaghten's judgment and yet be permitted to
surmise what quick work he would have made of such
pretensions as set up here by respondent. And evi-
dently the dissenting judges would have been aston-
ished at such a proposition as there put forward and
herei ii.

I think the appeal should be allowed with costs
throughout and judgment be entered for the damages
agreed on with costs.

DUFF J.-I concur with the Court of Appeal in the
conclusion that the direct and effective cause of the
damages in respect of which the action is brought was

(1) [1901] A.C. 49.
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1915 the conduct of the company's servants in the "opera-
GREER tion of the railway." I do not think it is wise to

CANADIAN attempt to lay down any criterion other than that sup-

ACoF plied in the clause itself for determining what cases
- are within the words "construction or operation of the

Du ff J.
railway." The present case I think is near the line
but within it. I think counsel for the railway com-

pany was right in the opinion he expressed that noth-
ing in section 297 or in the accompanying sections
does in any way modify the common law respon-
sibility of the company in making use of fire for the
purpose of clearing its right-of-way.

And I am far from satisfied that there is any evi-
dence in the record which would justify the conclu-
sion that what was done by the company's servants
was done in the intended exercise of any power im-
pliedly conferred by that section. I do not think,
however, that this necessarily excludes the applica-
tion of sub-section 1 of section 306.

As to sub-section 4 of this section, this sub-section
read literally would deprive sub-section 1 of all effect
except in those cases in which the cause of action is
not given under provincial law. That result would
follow because it is obvious that the obligation (cx
delicto) created by the company's wrong whether you
look at it from the point of view of the person of in-
cidence or of the person of inherence is "affected" by
limiting the time within which the accessory right of
action vested in the person of inherence may be ex-
ercised even in Canada alone. It is therefore impos-
sible to deny that if you are to give the words of sub-
section 4 their full value, when literally read, you
must limit the operation of sub-section 1 to causes of
action which do not arise under the provincial law.
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But sub-section 4 is one of those sweeping general 1915

sections that one finds in the "Railway Act," which GREER

iu List be applied cauitouslY aiid with reasonable regard CANADIAN

to the broad canon of cons4ruction that such sweeping PACI FI

provisions are not generally to be read as displacing D J

particular provisions with regard to particular sub- -

jects to which when literally read they are repugnant.

That is the view of the earlier ehactment (which for

all relevant purposes was the equivalent of sub-

section 4) that was taken in the Canadian Pacific

Railway Co. v. Roy(l). Sub-section 4 and sub-
section 1 must be read together, and sub-section

4 given such effect as leaves it open to us to

give a reasonable construction to subsection 1. I

may add that it does not appear to me to help us very

much to say that sub-section 1 only affects the remedy

and not the rght. It seems indeed improbable that

Parliament should have contemplated limiting the

exercise of the plaintiffs right of action in Canadian

courts while leaviiig subsisting the obligation - cap-

able of enforceneiit, of course, in other courts; yet

such would be the effect of holding that sub-section 1

is a provision relating only to the procedure. An in-

julred passeinger, who by lapse of time had lost his

right to sue in the Canadian courts, might sue in New

York or in Chicago, and in the case of Dominion rail-

vais that course muigh t present very little inconveni-

iiHcc.

Moreover, as regards causes of action given by pro-

viicial law only, it appears to me that it would be

arguable that a Dominion enactment relating only to

I racediure would lie ultra vires.

(1) [19021 A.C. 220.
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1915 ANGLIN J.-The only question which arises on this
GHEER appeal is whether the defendant company is entitled to

(ANADTAN the benefit of the limitation afforded by sub-section 1
PACIFIC of section 306 of the "Rafiay Act," R.S.C., [1906]HWAY. CO.of36oth i, JUO

- ch. 37. The plaintiff's property was damaged by fire
- which escaped from the defendants' right-of-way. The

fire was started by the defendants' servants to con-
sume worn out and discarded ties or sleepers and it is
admitted that its escape to the plaintiff's property was
attributable to their negligence. Subject to what is to
be said as to the effect of sub-section 4, I am of the opin-
ion, for the reasons assigned by the learned Chief Jus-
tice of Ontario and Middleton J., that sub-section 1 of
section 306 affords a defence to the plaintiff's action. It
should, I think, be presumed that the purpose in view
in burning the ties was to discharge the duty of freeing
the right-of-way from combustible material imposed on
the company by section 297 of the "Railway Act." No
evidence was given at the trial, the facts being ad-
-mitted. The learned trial judge proceeded without
objection on the assumption that the burning of the
ties was in intended fulfilment of the statutory duty
of the defendants - with

an intention to carry on the railway in good faith.

In the Appellate Division the judgment proceeds on
the bae basis of fact and it should not now be de-
parted from. The resultant damages sued for were,
therefore, in my opinion, sustained

by reason of the construction or operation of the railway.

Although the use of fire for the destruction of in-
flammable material on the right-of-way is not ex-
pressly authorized by the "Railway Act," it is com-
mon knowledge that it is a means which is most effici-

350



VOL. LI.] SUPREME COURT OF CANADA.

ent and which it is customary to employ, and I can- 1ns

not think that its use for that purpose entails liability GREER

unless accompanied by negligence which causes injury. CANADIAN

No doubt there are other methods of fulfilling the duty PACFIC
. I .RWAY. 0o.

imposed by section 297; and it may be that, under
Anglin JT.

some circumstances, the use of fire would be so highly

and so obviously dangerous that it world in itself

afford primd facie evidence of negligence. But I am

unable to accede to the view that for that reason a rail-

way company in burning old ties on its right-of-way is

not discharging a duty imposed by section 297, or that

it thereby assumes responsibility of the kind and de-

gree to which the defendant in Rylanids v. Fletcher(1)

was held to be subject.

Nor does sub-section 4 exclude the application of

sub-section 1, of section 306 to the present case as the

plaintiff contends. First enacted by 20 Vict. ch. 12,

see. 17, as part of

An Act for the Better Prevention of Accidents on Railways.

the prototype of sub-section 4 was, of course, confined

in its application to the several sections of that sta-

tute. They provided for the inspection of railways

and reports thereupon to the then Board of Railway

Commissioners. The words "under this Act" and

"anything in this Act contained" in section 17 had

thus a restricted reference. It is scarcely necessary

to state that the limitation provision now found in

sub-section 1 of section 306 was not a part of chapter

12 of 20 Vict. When the "Railway Act" was consoli-

dated in 1859, as chapter 69 of the ( 1 nsolidated Sta-

tutes of Canada, section 17 of chapter 12 of 20 Viet.

was brought into it as section 190, the words ."under

(1) L.R. 3 H. L. 330.
24%
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1915 this Act" and "in this Act" being retained, perhaps
GREER inadvertently, with the result, if they should be given

CANADIAN full effect, that the scope and application of the see-
PACIFIC tion was enormously extended. But it still remained

RWAY. Co.
- ~ one of a group of sections relating -to inspections and

Anglin J.
reports of accidents, and it was so coptinued through
31 Vict. ch. 68, sec. 40; 42 Vict. ch. 9, see. 52, and
R.S.C., [1886] ch. 109, sec. 80, until the revision of
1888, when it first appears, in chapter 29 of 51 Vict.,
in proximity to the limitation section, No. 287, yet as
a separate section, No. 288, and under the heading,

Company not relieved from legal liability by inspection or anything
done hereunder.

As originally enacted and (substantially) as it stood
until 1906 the language of the section was:-

No inspection had under this Act nor anything in this Act con-
tained or done or ordered or omitted to be done or ordered under or
by virtue of the provisions of this Act shall relieve or be construed
to relieve any railway company of or from any liability or respon-
sibility resting upon it by law * * * for anything done or omitted
to be done by such company, or for any wrongful act, neglect or de-
fault, misfeasance, malfeasance or non-feasance of such company, or
in any manner or way to lessen such liability or responsibility or in
any way to weaken or diminish the liability or responsibilty of any
such company under the existing laws of the province.

,When so worded it was still reasonably clear, not-
withstanding its presence in the general "Railway
Act," that the section had no reference to the limita-
tion provision, which neither relieved from, lessened,
weakened, or diminished any limbility or responsi-
bility of the railway company. While it stood as a
separate section in the "Railway Act" of 1888, this
provision was relied upon before the Judicial Com-
mittee in Canadian Pacific Railway Co. v. Roy(1), for

(1) [1902] A.C. 220, at p. 228.
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the proposition that, although Parliament had auth- 1915

orized the ise of steam locomotives by railway com- GREER

piaies, this section expressly maintained the liability CANDA

of the company, which it was claimed existed under PACIFIC
RwAY. Co.

provincial law, for damages caused by employing such -
locomotives Anglin .

in the ordinary and normal use of the railway

and without negligence.
Dealing with this argument the Lord Chancellor

said (at p. 231)

Section 288 is more plausibly argued to have maintained the lia-
bility of the company, notwithstanding the statutory permission to
use the railway; but if one looks at the heading under which that
section is placed, and the great variety of provisions which give ample
materials for the operation of that section, it would be straining the
words unduly to give it a construction which would make it repug-
nant, and authorize in one part of the statute what it made an
actinable wrong in another. It would reduce the legislation to an
absurdity, and their Lordships are of opinion that it cannot be so
construed.

It was not until 1903 that what is now sub-section
4 was appended to the limitation section as sub-section*
3 (3 Edw. VII., ch. 58, sec. 2). It, however, still sub-
stantially retained its original form. It was only in
the revision of 1906 that it assumed the form in which
we now find it:-

No inspection had under this Act, and nothing in this Act con-
tained, and nothing done or ordered or omitted to be done or
ordered, under or by virtue of the provisions of this Act shall re-
lieve or be construed to relieve, any company of or from, or in
anywise diminish or affect any liability resting upon it under the
laws in force in the province in which such liability or responsibility
arises, etc.

The substitution of the word "affect" for the
former words "lessen or in any way weaken" in my

opinion does not alter the applicability or effect of the

sub-section. It remains a prov~sion dealing with lia-
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u15 bility or responsibility. Sub-section 1, on the other
GREER hand, does not deal with, or in any way "diminish or

CADAN affect" liability or responsibility. Unlike the "Real
PACIFIC Property Limitation Act," but like the "Limitation

RwAY. Co.
- Act" of King James 1. it only bars the remedy by

Anglin J.
action or suit. The liability remains intact and un-
affected and may be made available by the person
having a right to indemnity for any damages or in-
juries sustained if he should have an opportunity to
set it up without resort to an action or suit. Wain-
ford v. Barker, 1697(1) ; Curwen v. Milburn(2).
With due respect for the draftsmen of 1903 and 1906,
sub-section 4 should not be found in the same section
with isub-section 1 of section 306. Historically there
is no connection between the two; they have no 'bear-
ing one upon the other; and there collocation is mis-
leading.

Moreover, having regard to its history and to the
view taken of it in Canadian Pacific Railway Co. v. Roy
(3), I think sub-section 4 cannot be construed as main-
taining or re-establishing a responsibility or liability
against which the authorization confered by section
297, in respect of acts done in the bond fide discharge

of the duty which it imposes, affords immunity. Of
course the liability for negligence remains; but to that
the limitation of sub-section 1 of section 306 must
apply unless we should treat sub-section 4 as render-
ing it nugatory and thus "reduce 'the legislation to an

absurdity."
The plaintiff also invoked section 4 of the Ontario

"Forest Fires' Prevention Act" (R.S.O., [1897] ch.

267). It was admitted that the fire which caused the

(1) 1 Ld. Raymond 232. (2) 42 Ch. D. 424, at p. 434.
(3) [1902] A.C. 220.
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damage was set out on or about the 15th of July and 1915

that a proclamation had been issued under sub-section GRLE

1 declaring the district to be a fire district under the CANADIAN

statute. Assuming, in the plaintiff's favour, that in PACIFIC
RWAY. CO.

the burning of ties in the discharge of their duty under .
Anglin J.

section 297 of the "Railway Act," the defendant con-

pany was subject to this provincial legislation ((Panu-
dian Pacific Railway Co. v. Parish of Xotre Dame de
Bonsecours (1), and Grant v. Canadian Pacific Rail-
way Co.(2)), it does not help him. Section 15 of the

"Forest Fires' Prevention Act" was as follows:-

Nothing in this Act shall be held to limit or interfere with the
right of a person to bring and maintain a civil action for damages
occasioned by fire, and such right shall remain and exist as though
this Act had not been passed.

The only effect which this legislation could have
would be to render it unnecessary for the plaintiff to

prove negligence, breach of statutory duty causing

damage being his cause of action. But, although the

starting of the fire contrary to the provisions of see-

tion 4 of the "Forest Fires' Prevention Act" should

entail civil responsibility for any injurious conse-

quences, notwithstanding that the defendants were
acting in the discharge of their duty under section 297
of the "Railway Act," the damages suffered by the

plaintiff were nevertheless sustained

bY rvason of the con-truction or operation of the railway,

and would, therefore, come within sub-section 1 of sec-
tion 306, which, as already pointed out, does not "il

any wise diminish or affect any liability or responi-

hility under" the provincial statute.

I am, for these reasons of the opinion that this
appeal fails and should be dismissed with costs.

(2) 36 N.B. Rep. 528, at pp. 533, 545.
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BRODEUR J.-This is an action where we have to
GREER construe section 306 of the "Railway Act," which pro-

CANADIAN vides that an action or suit for iuideninitY for anY dam-

RPAY. CO. aRe or injury sustained Jy reason of the construction
.or operation of a railway shall be commenced within

- one year next after the time such supposed daiage is
sustained.

Some old ties had been removed from respondents'
railway and had been piled to be burned. When they
were so burned the fire started over the land of the
appellant and he has taken an action for damages
more than a year after the damage had been sustained.

The respondents claim that this destruction of the
ties was, under section 297 of the "Railway Act," the
fulfilment of a duty imposed by that section.

That section 297 provides that the company shall
maintain its right-of-way free of dead dried grass,
weeds and other unnecessary combustible matter.

There is no doubt that those old ties were com-
bustible matter and that they had 'to be removed from
the right-of-way. Was it necessary, 'however, to burn
them, or should they not have been removed in some
other way ?

On that point the evidence is not given, as to the
way the track should be kept clear, but the trial judge
stated that it was found that it was a custom of the
railway company that decayed ties were burned upon

the right-of-way. Then if the company was fulfilling
a duty*v which was imposed on it by the "Railway Act"
it might be stated that the burning of those ties was
part of the operation of the railway and the damage
ihich might be caused as a consequence of the carry-

ing out of that duty should be claimed within one year
after the damage had been sustained.
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It is not, after all, a very serious hardship for those uns
who might claim those damages. The liability of the GREER

company under the common law is not restricted be- CANADIAN

cause in one case as in the other they are bound to pay RPACu o'.
the damages which their negligence might cause. The

n nBrodeur .L
only difference is that in one case it is provided that
those damages should be claimed within one year after
the damage had been sustained.

For these reasons, the judgments of the courts be-
low which applied the Statute of Limitations as en-
acted by section 306 of the "Railway Act" should be
confirmed and the appeal dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: William Laidlaw.

-Solicitors for the respondents: Maclurchy d- Spener.
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1915 ELIZA JANE IRWIN (DEFENDANT) . .. APPELLANT;

*March 3, 4.
*May 18. AND

FRANK ALEXANDER .CAMPBELL
* PLANTIFFRESPONDENT.(PLAINTIFF).........................REPNET

ON APPEAL FROM 'THE APPELLATE DIVISTON OF THE
SUPREME COURT OF ONTARIO.

Lessor anl lessee-Lease of adjoining lots-Separate demises-As-
sigunient to one person-Termination of lease-Valuation of
improvements-Valuation as a whole-Consent of counsel.

Two leases of adjoining lots were, by assignment, vested in C. Each
lease provided that if, on its expiration, the lessor refused to
renew lie should give notice thereof to the lessee and that valua-
tors should be appointed to value the buildings on the land.
Notice was given under each lease and valuators were appointed
who, without objectian by the lessor's counsel valued the build-
ings on the two lots as a whole and fixed $35,000 as the value of
them all. In an action by the lessee to recover this amount,

Held, reversing the judgment of the Appellate Division (32 Ont. L.R.

48), Davies and Anglin JJ. dissenting, that the valuation must

be set aside, that the value of the buildings on the lots should

have been ascertained separately.
Held, also, applying the principle of Cameron v. Cuddy ([1914] A.C.

651) that the action should not be dismissed, but that the same

or other valuators should be appointed to ascertain the value in

a proper manner.

APPEAL from a decision of the Appellate Divi-

sion of the Supreme Court of Ontario(1), affiriiiing

the judgment at the trial in favour of the plaintiff.

The material facts are set out in the above head-

note.

*PHESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,

Duff and Anglin JJ.

(1) 32 Out. L.R. 48.
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TI'. X. Tilley for the appellant.

Rowell K.C. and George Kerr for the respondent. Inwis

CAMPBELL.

THE CHIEF JUSTICE.-I concur with Mr. Justice The Chief

Idington. 
Justice.

DAVIES J. (dissenting) concurred with Anglin J.

IDINGTON J.-This is an action brought upou two

covenants in two separate leases of which respondent
is the assignee. The covenant in each was as follows:

And the lessor shall pay or cause to be paid to the lessee the
amount so found to he proper to be paid for the said buildings not
less than two months before the end of the then expiring term, and
in the event of the -aid value of the said buildings not being paid as
aforesaid within the time limited as aforesaid, or in the event of
the lessor not having given six months' notice in writing as afore-
said of his desire that no further term should be granted, and of the
lessee having given, five months' previous to the end of the term
hereby granted, notice in writing of his desire that such further term
should be granted, it is hereby agreed that the lessee shall be entitled
to a renewal of the lease of the said premises for a further term of

twenty-one years to be computed from the expiry of the previous

term, at the annual rent which shall have been ascertained by the

valuators as aforesaid as the proper sum to be paid as the ground

rent of the said premises for the following term of twenty-one years,

if such term should be granted.

Each lease had provided by what preceded said

covenant that the lessor might give notice of his desire

instead of renewal of lease to terminate at the end of

the term the relationship of landlord and tenant and

then the value of the buildings on the )roperty leased

should be valued by a board of valuators.
It is in respect of such value of buildings to be so

determined that the foregoing covenant was entered

into.
Due notice was given under each of said leases by

appellant, the representative of the estate of the orig-
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1915 inal lessor, and a board was duly constituted under
IRWIN each lease. That board was composed of the same

0AMPBELL. men in each case but the proceedings to constitute the

board had of necessity to be separate and independent.
- The lessor held each parcel covered by said leases

under leases from two different estates and his leases
had similar.though not identical provisions relative to
the termination thereof and of repayment for build-

Every consideration, therefore, bearing upon the
questions involved herein, required that though the
board might be composed of the -same men yet the pro-
ceedings under -each lease here in question should
have been carefully preserved independent of each

other.
By some remarkable oversight this was not done

by the board of valuators, but an award was made by
them that treated these separate properties, independ-
ent in origin and the personalities concerned therein,
as if they had always been one whole. And one sum

of $35,000 was found by said award.
It so happened that at the time when it became

necessary to proceed the persons interested as lessor

and lessee respectively of each were the same. But

that was not any justification for departing from the

frame of the separate notices and other proceedings

separating what the board (or rather boards com-

posed of same men) were constituted to determine.

Had they found separate values and sums due in

respect of the buildings upon each parcel and then

added them together there might, seeing the party to
pay and the party to receive were same, have been no

insurmountable objection to the award.

But as it stands there clearly was on the face of
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it no separate valuation upon which the covenant 1915

could operate and an action thereon be founded. And IRnwN
the evidence adduced at the trial of this action puts CAMPBELL.

beyond doubt not only the fact that there was none, Idington J.
but also that the valuators entirely misconceived -

their duty in the -premises.
It seems they had from the beginning so miscon-

ceived the purpose of their appointment that they
opened their proceedings on the assumption that they
were arbitrators and as such had to hear evidence and
determine accordingly. They were, after a remon-
strance by appellant's counsel and discussion of an
hour or two, persuaded that such was not the case and
that they must act as valuators only.

One if not more of them frankly admitted he was
not qualified by personal knowledge to discharge such
duty. Explanations were given them that they had a
right to become informed in such a way as they
deemed best.

In the course of this discussion they and others
concerned allege that the counsel who had appeared
for appellant to explain that they must act as valua-
tors and not as arbitrators, led them to believe they
could award a lump sum including both the buildings
held under each lease. Even if that were so it cannot
hind appellant. He denies this so alleged and adds
he had no authority to do any such thing. And in this
latter regard he stands uncontradicted.

No attempt is made to prove such authority, but it

is argued he was counsel for the appellant and hence
must be held to have had implied authority.

Inasmuch as there was no trial, no judicial pro-
ee(edings, in which counsel could act as such, the argu-
nient seems idle. And even if there had been such a
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uns judicial proceeding, counsel could have no implied
IRWIN authority to do any such thing. If it were a mere

V.
CAMPBELL. Matter Of procedure in such a case counsel might

Idington J. have been held to have implied authority relative to
the scope thereof. But it is not matter of procedure.
It is a most material substantive right appellant had
to be dealt with upon the lines laid down in each of
the separate notices under and pursuant to which the
valuators were bound to act. They had no power be-
yond. Nor could they have acquired it except by some
binding agreement between the parties fixing or blend-
ing into a new consolidated covenant the two inde-
pendent covenants and the rights arising thereunder.

All this seems 'so clear as matter of law that I do
not think the board correctly understood what coun-
sel said and what they were about or they would at
once have insisted upon his filing with them a con-
sent by appellant to such a departure from the terms
of their two respective appointments.

The advantages for the appellant in keeping the
two things separate were so obvious that I cannot
impute to any lawyer acting for the appellant his
intentionally surrendering such advantage.

The buildings had been erected under a system of
leasing such as adopted and were the separate results
of different leases and rights in relation thereto. The
buildings had not, as I understand it, been all built at
the same time. But by reason of being on adjoining
lands they were made in fact to form and -to 'be used as
a whole. Thdt was a mere accident which -so long
as held by same party might secure a more profitable
use than if kept separate. That advantage the occupy-
ing tenant could rightfully enjoy during the concur-
rence of the terms and do no injury to the lessor. But
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at or within a few days of the end of each of the terms, 191
which were approximately but not identically the IRWIN

same, the appellant's right in one of these parcels CAMPBELL.

ceased. All she could ask from her landlord was to be Tdington.I.
compensated for the buildings thereon without any -

such advantage or augmented value incidentally flow-
ing from such antecedent concurrence.

If, as suggested or hinted at in argument, she
by some one else's stupidity, escaped the observation of
this, and gained thereby, we have nothing to do there-
with.

Again there was an agreement coin to during the
proceedings and reduced to writing whereby the valu-
ators were fully relieved from the burden of the other
part of the inquiry for which they were appointed and
by which they were to determine what would be a
proper rental in case of renewal.

If there had as alleged been in fact any further
waiver or limitation of the duties to be discharged by
the board it in all probability would have formed part
of that writing. But it did not.

And the insurmountable reply of the appellant to

the respondent and to the members of the board is
that the written award (loes not in its recitals pre-

tend to allege any such thing as now set up but pro-
ceeds on the original notices; if that is what it means.

But does it mean that ? Indeed it reads or may
be read as if founded only upon one notice. If that
was what was present to the valuators' minds and
they in truth had forgotten that there were two differ-
ent sets of notices and appointments then the whole
business has miscarried. In that event clearly there
have not been any such valuations as the appointing
notices required.
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1915 In any way one can look at it there seems no escape
IRWIN from the conclusion that there never was such a valua-

CAMPBELL. tion and finding within the requirements of either

Idington J. covenant as to entitle a recovery thereon.
Such a finding and valuation is a condition prece-

dent to the covenant having any operative effect here-
in unless alternatively in the way I am about to point
out as applicable to such a failure of purpose as is
apparent.

I need not therefore enter upon the undesirable
features of the case as presented and argued at length.
I may be permitted, however, to point out that this is.
the third or fourth case where we have recently had to
consider the duties of valuators, and -this is not the
first in which suspicions were cast, in argument, upon
the manner of conducting the proceedings arising
from indiscretion on the part of some of those con-
cerned therein.

It is unpleasant to have to deal with such features.
To. palliate or excuse them tends to lead others 'to go
and do likewise and to needlessly fix blame upon any
one by pointing out wherein he has been indiscreet is
not desirable. I, therefore, abstain from saying more
than is prompted by what the experience of what has
transpired in other cases as well as herein and that is
that valuators should not listen to one party, or any

one acting on his behalf or under him, unless the other
is present or is consenting thereto, and it would be

safer to keep away from having anything to do with
either of such parties pending the inquiry and until

the award is signed or otherwise openly declared to
both parties.

And when valuators are sworn as they were here I

submit, with great respect, none of them can properly
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be treated as managing or acting for him who has 1915

appointed him or them. InwIr
This appeal should be allowed without costs to CAMPBEL.T

either party throughout except the costs of the pro- Idington J.
ceedings up to trial so far as same usefully served the -

purpose of presenting plaintiff's claim.
But instead of dismissing the action the judgment

should be so framed, in accordance with the principle
proceeded upon by the Judicial Committee of the
Privy Council in.the case of Cameron v. Cuddy(1), as
to have the value of the buildings in question under
each lease determined by a referee to be named by this
court or by the court below, unless the parties desire
that the same board as originally constituted should
proceed to do so.

It seems to me having regard to the facts in said
case the paragraph therein, at page 656, covers this, as
follows:-

When an arbitration for any reason becomes abortive it is the
duty of a court of law, in working out a contract of which such an
arbitration is part of the practical machinery, to supply the defect
which has occurred. It is the privilege of a c urt in suehi circum-
stances and it is its duty to come to the assistance of parties by the
removal of the impasse and the extrication of their rights. This
rule is in truth founded upon the soundest principle, it is practical
in its character, and it furnishes by an appeal to a court of justice
the means of working out and of preventing the defeat of bargains
between parties. It is unnecessary to cite authority on the subject,
but the judgment of Lord Watson in Hamlyn & Co. v. Talisker Dis-
tillery(2), might be referred to.

That case in which this language is used is alleged
to have involved an arbitration and conceivably a dis-
tinction may be drawn between a valuation by arbitra-

tors and by valuators. But the language quoted seems
applicable in principle, especially when regard is had

(1) [1914] A.C. 651. (2) [1894] A.C. 202.

25
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to the very involved contract before them in that case
IWIN and to the fact that it was a case of valuation that was

CAMPBELL. in question therein though those to value were desig-

Idington J. nated arbitrators.
- In that case apparently their Lordships assumed

the party concerned might have had another remedy
under the contract, and so it seemed to some of us.
In this case the very "impasse" from which the parties'
rights have "to be extricated" seems to render it im-
possible within the words preceding and forming the
foundation of the covenants in the leases to find
therein any remedy and hence renders it more impera-
tive than there that the court must act in order that
justice be done.

The case cited in the above paragraph and much
therein suggests there was nothing more therein than
the court doing what is done every day in our law
unless the arbitration is made a condition precedent
to the right of recovery. As I read their Lordships'
language which I quote, in light of the contract they
were dealing with, it means much more. It is, to
repeat, the very "impasse" from which the parties'
rights have "to be extricated" that is the pith of the
judgment.

The agreement filed reduces the question involved,
in order that justice may be done, to one of ascertain-
ing in a proper manner the respective values of the
buildings in question in each lease.

That being obtained the judgment finally should
he for the respondent for the aggregate value thereof
with all the costs of the reference if directed as I
suggest and of entering judgment on the result.

After writing foregoing I modified my opinion as
to the disposition of costs. I agreed to the judgment
delivered.
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DUFF J.-This appeal should be allowed. It is 1
necessary in my view to consider only one point. InwN

The action is brought upon two distinct covenants CAMPBELL.

in two separate leases. Each provides for the pay- Duff J.
ment of the value of the buildings on the land demised
to be ascertained in a certain way. In neither case
has that value been ascertained. In fact there is one
building, i.e., a building which is a physical unit situ-
ated partly on the land demised by one lease and partly
on that demised by the other, and it is the value of this
building as a whole that has been ascertained. That
sum cannot be recovered under either or both of the
covenants for the simple reason that both the obliga-
tions and the accessory rights of action are distinct
and independent. The obligation in each case is to
pay a sum "proper to be paid" in respect of the
buildings on the land demised by the lease in which
the covenant appears which sum is to be ascertained
by a valuation to be made in the prescribed manner.
There is no such valuation in respect of buildings
upon either parcel demised, and the condition the
essential term that there shall be such a valuation is
not purged by the production of a valuation of such
buildings plus something else.

The judgment at the trial was not really based
upon these covenants at all.

In substance the learned trial judge proceeded on
the view that the appellant was "estopped" from tak-
ing this objection that the covenants were separate.

I think probably by this the learned trial judge
means that the appellants are estopped by Millar's
conduct from denying the existence of an agreement
to pay the amount of the valuation.

25%
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1915 I think the learned judge himself holds that
InWIN Millar never intended to enter into such an agree-

CAMPBELL. ment; and I think it does not appear that Millar

Duf J. understood -that the other parties thought he was
- entering into such an agreement or that they in fact

thought so. If they had thought so and intended to
rely upon it it is difficult to suppose that they would
not have put the agreement in writing. My strong
impression is, 'and indeed I think it is the proper con-
clusion, that Mr. Kerr thought the course taken was
strictly regular and the Appellate Division has upheld
his view. I think he was wrong and that this action
as framed fails.

I say nothing of the -charge of misconduct except
this: Assuming Mr. Garland's honesty to 'be unim-
peachable he 'has himself to thank for the suspicions
which his conduct aroused.

It does not follow that the respondent should be
dismissed empty handed. I agree with my brother
Idington in thinking that the principle of Cameron v.
Cuddy(1) applies, 'and I concur in his proposal a~s to
the disposition of the appeal.

ANGLIN J. (dissenting) .- Except in regard to the
objection that, as the respondent's building occupied
two parcels of land held under separate leases and

notice was given for a distinct valuation under each

lease, the valuators should have made two distinct

valuations and should not have fixed one sum to be

paid for the building as a whole, which seems to re-

quire further consideration, I fully concur in the dis-

position made of this case in the provincial courts.

(1) [1914] A.C. 651.
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That the leases provided for a valuation and not 1915

for an arbitration is res judicata between fhe parties, InwIm
Re Irwin and Campbell(1). CAMPBELL

Notwithstanding Mr. Tilley's ingenious and plau- Anglin J.

sible argument, it is quite clear that there was no -

ground for his attack on the valuator Garland (nom-
inated by his own client) as a person illegally biased
for the respondent and interested in his success.
There was no connection of any kind between Garland
and the respondent until after the valuators had
determined upon, and communicated to the parties,
the amount of their valuation; Pe nderwood and
Bedford and Cambridge Railway Co.(2) ; and, while
it is to be regretted that relations between them
arose before the valuation was formerly completed,
they were probably of such a character as would
not have affected the validity of the valuation
had they arisen earlier. Dreu- v. Drew(3). There is
nothing whatever to suggest that Garland was sub-
ject to any improper influence in making the valua-
tion.

The obtaining from the respondent, probably in
the absence of any representative of the appellant, of
a statement of the lowest value which he would place
on his building, though indiscreet, would appear to
have been within the right of the valuators if, indeed,
it was not something which was warranted by the
views that had been expressed to them by the appel-
lant's solicitor as to the scope of their duties and the
methods by which they should be discharged. At all
events it is quite clear upon the evidence of all three
valuators that, as the direct result of their having re-

(1) 4 Ont. W.N. 1562; 5 Ont. 121 11 C.B.N.S. 442.
W.N. 229. (3) 2 Macq. 1.
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1915 ceived the respondent's statement, the figure at which
IRWIN they made their valuation was lower by several thou-

CAMPBELL. sand dollars than it otherwise would have been. Of
that the appellant cannot very well complain.

I am also satisfied that the appellant had every
reasonable opportunity to furnish the valuators with
such information as her solicitor thought it was in her
interest that they should have. If he omitted to call
an 'expert witness to answer the statements made by
Waggett and Pickard as to the value of the building
it was because the opinion of the expert Smith whom
he consulted, if communicated to the valuators, would
have confirmed the estimates of Waggett and Pickard.

Smith's opinion was communicated to Garland,
the valuator chosen by the appellant, but not to the
other valuators, and it goes far to establish that the
valuation in appeal was not excessive.

In fine, no case has been made for impeaching the
valuation on any ground of bias, interest, unfairness
or misconduct. There is perhaps a little more diffi-
culty in the question whether the valuation of the
building as a whole can be sustained.

It cannot, in my opinion, be supported on the con-
sent given by counsel for the appellant. Without at
all suggesting wilful falsehood on the part of Mr.
Millar, I feel bound to accept the finding of fact in
that portion of the judgment of the learned trial judge
in which he says:-

The witnesses who testified upon this question are all men of

unassailable integrity, men in whom I would place implicit credit.

But, unfortunately, there is a clear conflict of testimony upon this

one point, and I only conclude that there is an unintentional mis-

take somewhere. There is a strong preponderance of testimony to the

effect that it was distinctly understood and agreed by all parties

that this building should be valued as one building-"as a whole,"
as it is expressed. The defendant must abide by this.
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Moreover, Mr. Millar was present when the valua- 1915

tion was formally executed by the valuators. He IRWIN

knew that it was a single valuation of the building as CA.11PBELL,

a whole and he took no exception to this course being Anglin J.
followed. He had apparently instructed his own ex- -

pert, Smith, to value the building as a whole. Indeed
his conduct throughout the proceedings is consistent
only with his knowledge of, and assent to, what the
valuators were doing.

TBut while I think, with respect, that this conclu-
sion of fact should not have been disturbed on appeal,
I incline to think the view that neither as counsel in
this non-litigious and extracurial matter; 2 Hals. L.
of E., 241; nor as solicitor, Chinnock v. iarchioness
of Ely(l), could Mr. Millar, without express auth-
ority, of which there is no evidence, by his consent
hind his client to forego any substantial advantage
which she might derive from the making of separate
valuations under the two leases. In the view I take,
however, it is unnecessary to determine this question.

It was, no doubt, the right of the appellant, but
for the circumstances to which I shall presently
allude, to have had a separate valuation under each
of the leases. If the result of making separate valua-
tions of the two parts of the building would have been
substantially more advantageous to her than that
reached by valuing the building as a whole, she would,
in my opinion, be entitled to have the valuation which
has been made treated as invalid and ineffectual. But
I think in the present case there would have been no
material difference between the result of the two
methods of valuation such as would render that course
necessary.

(1) 11 Jur. N.S. 329.
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115 In delivering the judgment of the Appellate Divi-
InwIN sion Mr. Justice lodgins says:-

V.
CAMPBEL. I am not impressed with the idea, only faintly developed in the

- evidence, that this severance really destroys the usefulness of the
Anglin J. building. It is admitted that the store can be reconstructed at a

reasonable cost, and an examination of the plans filed shews that 14
feet is sufficient to provide for a store and an independent entrance
as well.

If this view be sound the difference in the net re-
sult between the valuation of the building as a whole
and separate valuations of its two component parts
would be the cost of the alterations necessary to per-
mit of each part being used as a separate building.

But there is another aspect of this case which in-
dicates that even this difference did not in fact exist.
The appellant was acquiring both parts of the build-
ing and she was obtaining it intact and as a whole.
The possibility of her being able to arrange with her
immediate landlords to obtain the benefit of holding
or disposing of the building as a whole was something
which the valuators would properly take into account.
Although they are expropriation cases, I see no good
reason why the principle underlying the decisions
in Re Lucas and Chesterfield Gas and Water Board
(1), and Cedars Rapids Manufacturing and Power
Co. v. Lacoste(2), should not be applicable to a
valuation between a tenant and hris landlord who
is taking over the tenant's building on the ex-
piry of a lease, subject, however, to this important
difference that, in the case of the expired lease, it is
not, as in expropriation proceedings (as the cases
cited shew), the value of the property to the person
relinquishing it which is to be fixed, but its value to
the landlord, who is the party taking it over, or to his
incoming tenant. Of course that value must include

(1) [1909] 1 K.B. 16.
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the potentialities of the property in the landlord's 1

hands and where he has already made the realization IRWIN
V.

of a potentiality a certainty for himself I can see no CAMPBELL.

reason why the valuation should not proceed on the Anglin J.
basis of such potentiality having been realized, since -

it is the value of the building to him that is to be
fixed - "the amount proper to be paid by the lessor to
the lessee for the building." There is some evidence
- slight, no doubt, but I think sufficient - that the

appellant had succeeded in advantageously disposing
of the building as a whole before the valuation pro-
ceedings now under review took place. This fact, as-
serted and not seriously disputed at bar, appears to
have been known to all parties and it probably ac-
counts for Mr. Millar's readiness - otherwise, as Mr.
Justice Hodgins points out, difficult to understand -
to consent to a single valuation of the building as a
whole, which he seems afterwards to have forgotten so
completely. The value of each part of the building
to the appellant was not that of a portion which might
have to be severed and dealt with independently, but
that of a part destined to continue to be used, so far
as she was concerned, as a portion of the building as a
whole. The sum of the value to the appellant of the
two component parts of the building erected respec-
tively on the two parcels of leasehold land must under
these circumstances have equalled the value of the
building as a whole.

I would, for these reasons, affirm the judgment of
the Appellate Division.

Appeal allowed with costs.

Solicitors for the appellant: Mlillar, Ferguson -
Hunter.

Solicitors for the respondent: Kerr. Bull, Shaw, Mont-
gomery & Edge.
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1915 THE J. H. McKNIGHT CONSTRUC-

*March 1. TION COMPANY (DEFENDANTS) . APPELLANTS;
*May 4. AND

J. A. VANSICKLER AND E. A. VAN-
SRESPONDENTS.SICKLER (PLAINTIFFS) .......... R

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Company-Powers - Sale of business premises - Seal - Agreement
signed by officer.

An industrial company, unless forbidden by its charter, has power
to sell its business premises in order to secure others more suit-
able, and a contract for such sale may be valid though not under
the company's seal.

Where the contract is executed by an officer of the company to whom

the necessary authority might be given the other party thereto
is not called upon to ascertain if proper steps had been taken to

clothe him with such authority; it is sufficient that he is the

apparent agent of the company to transact business of the kind

and that the power which he purports to exercise is such as,

under the constitution of the company, he might possess.

Per Idington J. dissenting.-A person dealing with a minor officer

of a company is supposed to know what powers he has by by-
law, passed in the manner provided by its charter, to enter into

any unusual transaction. In this case it was not proved that

the officer signing the contract was empowered to do so, and

as the company was not authorized to deal in real estate the

transaction was not one within the apparent scope of his author-

ity. The contract -was, therefore, not binding on the company.

Judgment of the Appellate Division (31 Ont. L.R. 531) affirmed.

APPEAL from a decision of the Appellate Division

of the Supreme Court of Ontario(1), affirming the

judgment at the trial in favour of the plaintiffs.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff, Anglin and Brodeur JJ.

(1) 31 Ont. L.R. 531.
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The action was for specific performance of a con- 1915

tract by which the appellants had -agreed to sell to McKNIGHT
CONSTRUC-

respondents their business premises which were not TION Co.

large enough for their requirements. Two main ques- VANSICKLER.

tions raised on the appeal were - Was the contract
void because the seal of the company was not affixed
thereto ? Had Douglas, who signed the contract for
the company as secretary-treasurer, authority to do
so ? Both questions were decided against the com-

pany in the courts below.

Hellimuth K.C. and R. S. Robertson for the appel-

lants. As to necessity for the seal see Beer v. London

and Paris Hotel Co. (1) , explaining Holmes v. Trench

(2), relied on by the Appellate Division.

This case is not within the exception to the rule re-

quiring the seal. Garland Mlfl. Co. v. Xorthumber-
land Paper and Electric Co. (3) ; Birney v. Toronto
Milk Co.(4).

McKay K.C. for the respondents referred to Duck
v. Tower Galvanizing. Co. (5) ; Premier Industrial
Bank v. Carlton, Mffg. Co. (G), at page 114; Trusts and
Guaran tee Co. v. Abbott Mitchell Iron and Steel Co.
(7).

TiE CHIEF JUSTICE.-I am of opinion that this
appeal should be dismissed with costs.

DAVIES J.-I concur with Anglin J.

(1) L.R. 20 Eq. 412. (4) 5 Ont. L.R. 1.
(2) [18981 1 Ir. Ch. 319. (5) [1901] 2 K.B. 314.
(3) 31 0.R. 40. (6) [1909] 1 K.B. 106.

(7) 11 Ont. L.R. 403.
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uns IDINGTON J. (dissenting).-This is an appeal from
McKNIGHT the Appellate Division of the Supreme Court of On-
CONSTRUC-
TION Co. tario maintaining a judgment against appellant com-

VANSICKLER. pany for specific performance.

Idington J The appellant is a company incorporated under
- the "Ontario Companies' Act" "for building sewers

and so on," and in February, 1913, owned a piece of
land used as a storage yard for the purpose of carry-
ing on that business for which the company was in-
corporated.

Douglas, one of the appellants, was secretary-trea-
surer of the company. The respondents made in writ-
ing an offer of purchase of said land, addressed to
said company and signed by the respondents.

That was accepted by the following writing at
foot of said offer:-

I hereby accept the above offer and its terms, and covenant, pro-
mise and agree to and with the said - to duly carry out the
same on the terms and conditions above mentioned.

Dated A.D. 19
J. I. MCKNIGHT CONSTRUCTION Co., LITED.

Witness:
W. E. Douglas, Sec.-Treas.

This offer apparently had been prepared by Doug-
las and enclosed to one of respondents in a letter to
him of the 21st February and was signed apparently
by Douglas, per 1. J. It read 'as follows:-

I am enclosing herewith an offer to purchase made out on the
terms we discussed. You will notice that we are not required to
give up possession until April 16th.

As I told you, 'mr. McKnight is out of town and will not be
back till late in April, so that we will not be able to get his
signature until then, but that need not make any difference in the
transfer as far as you are concerned, it can go ahead and he can
sign the necessary papers when he returns.

If you will sign this offer and return it with a cheque for $100 I
will sign a copy for you.
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At foot of this letter one of respondents signed 1915

his name and following that is a receipt of cheque for McKNIGHT
$100 signed "W. E. D.1 TION Co.

In the body of the offer appears the following:- VAN'CKLEB.

This offer is to be accepted by February 22nd, 1913, otherwise -

void; and sale to be completed on or before the 10th day of March, Idington J.
1913. Possession of the said premises is to be given me, April 16th,
1913.

This letter with its footing and the offer and ap-
parent acceptance thereof might, I think, be read to-
gether, as the signing thereof by J. A. Vansickler could
have been done for no other purpose than that they
should be so read.

The above words,
sale to be completed on or before the 10th day of March, 1913,

in light of such reading and the surrounding facts
and circumstances certainly never were intended by
the parties to mean what is usually meant thereby, but
so far as was possible of completion consistent with
the absence of McKnight.

I should, therefor (but for what I am about to
refer to) have no difficulty in treating the contract as
ended when appellants refused to complete it so far
as it could be in such absence, and I have no doubt,
would have been, but for the unfortunate absence of
one of respondents' solicitors who knew the parties.

In my view of the case, however, it is needless to
go through all that transpired relative to that phase
of the business. I am inclined to think the appellant
Douglas, if he had any authority, waived, by what
happened later, the right to maintain this answer to
the suit.

Nor do I think that the mere absence of the cor-
porate seal is in itself fatal to the validity of the con-
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1915 tract by a corporate company either to sell or buy
McKNoT land. It might well be that some officer of the con-
CoNsTmuc-
TIon Co. pany duly authorized to sign such a contract could

VANSICKLEB. bind it without affixing the corporate seal. Or, in-
--o deed, it might well be that the officer of the company

- Jduly entrusted with the power to affix the seal might,
in conceivable cases, bind the company to some one
else by using the seal, though exceeding his actual
authority, yet using it in a way he had been held out
as entitled to use it.

But there is a sense in which, as mere matter of
argument illustrative of the question of authority to
form a contract, the cases of the need for a seal may be
serviceable. The ordinary every-day contract in
which of necessity as it were a corporate seal is dis-
pensed with has some analogy to the law applicable
to measure the authority of an agent contracting on
behalf of the company he represents himself to be
acting for.

Beyond that I cannot see that the mere absence of
the corporate seal is of any consequence. The con-
tract may be of such an unusual character for the
company to enter into that he dealing with the com-
pany may in law by -the absence of 'a seal be put upon
his guard to inquire why the transaction 'has not been
sanctioned by use of the seal which at common law
was the usual method by which a company had to

speak in order to bind itself.
It is not, however, upon such subleties that the

case for appellant must needs rest or the decision
thereof turn.

The issues to be determined are whether or not the
contract in question was within the scope of the
actual or ostensible or apparent authority of Douglas
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as the secretary-treasurer of the appellant company. 1915

It was in his capacity of secretary-treasurer he pro- MCKNIGHT
ConsTBUC-fessed to act. As such he had no authority to sell the CON CO.

company's land. VANSCKLER.

The Act under which the company was incorpor- Idington 3.
ated directs that the affairs of the company shall be
managed by a board of directors; that, except as there-
in provided, no buginess of a company shall be trans-
acted by its directors unless at a meeting of directors
at which a quorum is present; that the directors may
pass by-laws not contrary to law or the letters patent
to regulate many specified things, and generally the
conduct in all other particulars of the affairs of the
company and, that such by-laws must be confirmed by
the shareholders at or prior to next annual meeting
or become thereafter null.

These general provisions any one dealing with a
company is supposed to know and observe at his
peril. If dealing with a minor officer of the company
,he is also supposed to know what powers that officer
has by by-law passed as aforesaid to enter upon any
unusual transaction.

The respondents have failed to point out anything
in such by-laws enabling the secretary-treasurer to
execute the contract in question, or anything duly and
regularly done by the directors relative to such con-
tract which would warrant the secretary-treasurer, as
such, signing on their behalf.

In any way I can look at the matter it seems clear
there was no actual authority duly conferred upon
any one to make the said contract.

The by-laws provided that the directors from time

to time might appoint one of their body to be manag-
ing director of the company, but I cannot find any
by-law defining his duties.
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1915 And when the directors made an appointment they
McKNIGHT did not observe this, but appointed McKnight "general
CONSTRUC-

TION Co. manager -of the company at a salary of $416.66 per
month" and ante-dated the appointment by nearly

dt three months.
SJ. At the same time W. E. Douglas was appointed by

a motion seconded by himself, assistant general man-
ager of the company at a salary of $208.33 per month.
I cannot find any by-law or anything else indicating
what his duties were to be as such. Now, do these
nominations supply the authority, and how ?

I repeat it was as secretary-treasurer Douglas
professed to act and I fail to see how his being some-
thing else, undefined, and unauthorized to do any-
thing specifically within the legal powers of that some-
thing else, or what might be presumed such, can help.

But it is said McKnight was president and general
manager and he authorized the contract to be entered
into. But what authority had he, to begin with ? I
cannot find he had any. And it 'seems quite clear he
could not delegate even such powers as he possessed.

The board might have substituted some one else
for him in his absence to act and the board might
have acted directly in the matter. It did neither.
Hence in all these suggestions I can find no actual
authority in law for Douglas acting as secretary-trea-
surer 'and thereby binding the said company by sign-
ing said contract as he did.

Then did he act within the ostensible or apparent
scope of his authority in making the contract ? I
submit he clearly did not. If this company had been
formed with one of its objects to be the dealing in real
estate, then the matter would have been very simple.
Either his position as secretary-treasurer or assistant
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manager of such a corporation might well have im- 1915

plied authority to sell real estate, for that would be its MCKNIGHT
CONSTRUe-

business. Or had he entered into a contract for con- TION Co.

structing a sewer involving ten times as much as VANS EKLER.

involved herein, his company might have been held so Iditn 3.

bound if he had been, to the knowledge of the com-
pany, accustomed to have so acted in contracting on
its behalf. But there is not the shadow of pretence
for saying that either the president or the secretary-
treasurer of the appellant company had ever sold or
been expected to sell the real estate of the company.
So far as we are informed this is the only piece of
real estate the company ever had and that was in use
by the company for the due execution of the purposes
of the company as a builder of sewers, etc.

The analogous case presented in argument of a
bank agent selling the business stand where his bank
is carrying on business seemed to me much in point.

The proposal to do so would so shock one's sense
of propriety that any one seriously making such a pro-
posal would be treated as a fool or a madman. Yet
wherein is the difference ? There is none in the law

governing the bank agent any more than the manager
of a sewer construction company who is apparently

the agent for the purpose of executing the contracts
within and necessary to transact the ordinary busi-

ness of the company, just as the bank agent or man-

ager is such, but by no means apparently authorized

to sell out its business stand.
The cases cited by counsel for respondents are all

distinguishable from this by applying the true test

of the apparent scope of authority of the agent. When

as here he goes beyond that, his express authority

26
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1915 imust he shewn and in that regard as already pointed
McKNIGHT out the respondent fails.
CONSTRUO-

TION Co. The appeal should be allowed with costs through-

VANSICKLER. out and the action dismissed.
Nor do I think the claim against Douglas person-Idington J. nZ

- ally is maintainable. The mistake is one of law for
which respondents are quite as much to blame as he.

An agent is not bound for a mistake in law as to
the scope of his authority: see Beattie v. Lord Ebury
(1). And still less if possible for mutual mistake of
law. See.Eaglesfield v. Marquis of Londonderry(2).

The cross-appeal should also be, therefore, dis-
missed with costs.

DuFF J.-I concur in the judgment of the Appel-
late Division delivered by Mr. Justice Clute. It is not
necessary to add anything whatever to the very coin-
plete discussion of the points raised which is to be
found in that judgment. Contentions were advanced,
however, on part of the appellant which raised two
questions of general importance in respect of which

it is perhaps desirable to express one's views of the
principle involved.

The first point is as to the authority of the sec-
retary-treasurer. This point, although apparently
taken in the court of appeal, was not taken in the ap-
pellant's factum and was 1 think advanced during the
oral argument here on the invitation of the Bench. I
am not surprised at this because on examining the
record, there appears to be ample evidence that
the secretary-treasurer was the apparent agent of
the company for the transaction of the kind of busi-
ness he undertook to do. That being so, the case

(1) 7 (h. App. 777: L.R. 7 H.TL. 102.
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is within the principle very satisfactorily stated in 1915

Palmer's Company Law, 9th ed., 1911, p. 44, in the McKNIGHT
CoNsTRuc-

following words:- TION Co.

This rule is that where a company is regulated by an Act of Par- VANSICKLER.
liament, general or special, or by a deed of settlement or memorandum -
and articles registered in some public office, persons dealing with the Duff J.
company are bound to read the Act and registered documents, and to
see that the proposed dealing is not inconsistent therewith; but they
are not bound to, do more; they need not inquire into the regu-
larity of the internal proceedings-what Lord Hatherley called "the
indoor management." They are entitled to assume that all is being
done regularly. See also Mahony v. East Holyford Mining Co. (1) ;
Bargate v. Shortridge(2) ; In re Land Credit Co. of Ireland(3) ; In
re County Life Assurance Co. (4) ; Premier Industrial Bank v. Carl-
ton Manufacturing Co.(5), is not easily reconcileable with the rule.

This rule is based on the principle of convenience, for business
could not be carried on if a person dealing with the apparent agents
of a company was compelled to call for evidence that all internal
regulations had been duly observed.

The next point turns upon the absence of the com-

pany's seal. This question may be disposed of by a
reference to the decisions of the Court of Exchequer
and the Exchequer Chamber in South of Ireland
Colliery Co. v. Waddell(6). The following passage
from the judgment of Bovill C.J., at page 469, is
cited by Sir Frederick Pollock (Contracts, 8th ed., p.
156), as stating the law upon the point. And it may
be observed that the judgment of Bovill C.J. had
the express approval of the Exchequer Chamber in
the same case (at page 618) where Cockburn C.J., said,
speaking for the court (of which Willes J. was a mem-
ber) :-

It is unnecessary to say more than that we entirely concur in the
reasoning and the authority of the cases referred to in the judgment
of Bovill C.J. which seems to exhaust the subject.

(1) L.R. 7 H.L. 869. (4) 5 Ch. App. 288.

(2) 5 H.L. Cas. 297.at p. 31S. (5) [1909] 1 K.B. 106.

(3) 4 Ch. App. 460. (6) L.R.3C.P.463: 4C.P. 617.

261
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1915 The passage in the judgment of Bovill C.J. which
McKNIoHT seems to me to conclude argument upon this point is
CON STRUC-

TioN co. as follows:-

VANSICKLER. These exceptions apply to all contracts by trading corporations
- entered into for the purposes for which they are incorporated. A

Duff J. company can only carry on business by agents, managers and others;
and if the contracts made by these persons are contracts which relate
to objects and purposes of the company, and are not inconsistent with
the rules and regulations which govern their acts (n), they are valid
and binding upon the company, though not under seal. It has been
urged that the exceptions to the general rule are still limited to
matters of frequent occurrence and small importance. The authori-
ties, however, do not sustain the argument.

I may add that the decision in Waddle's Case (1) is
over fifty years old and it is, of course, perfectly well
known that the business of trading companies has
now for many years been conducted on the assumption
(based upon the observations of the learned judges
who decided that case) that such corporations may ex-
press their consent in a binding manner -to contracts
within the scope of their business in the same way as
an individual may do, provided that no statutory pro-
vision or regulation affecting them is infringed or de-
parted from.

To break in upon this rule at this date by accept-
ing the contentions advanced on behalf of the appel-
lant, would be as Cockburn C.J. says, to give life to a
relic of barbarity and so far as I can see with no other
effect than to put unnecessary obstacles in the way
of the transacting of ordinary business.

The appeal should be dismissed with costs.

ANGLIN J.-With Riddell J., who tried this action,
I do not find anything * in the documents which neces-

sitates the payment by the plaintiffs of the amount ($1,400) until
such time as the sale was completed.

(1) L.R. 4 C.P. 617.
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I have no doubt that by the completion -of the sale was 1

meant the delivery of a conveyance and transfer of McKNIGHT
ConsTauc-

possession of the property. The evidence establishes TION Co.
that the defendants made default both as the convey- VNSICKLER.
ance and as to possession. They acknowledged their A

Anghin J.
inability to give possession when the plaintiffs, shortly
after the date fixed by the agreement for completion,
offered to pay the $1,400 if given possession and to
accept a solicitor's undertaking for the subsequent
delivery of a deed. The evidence lends some support
to the view that the plaintiffs knew before they made
the agreement that there would probably be delay in
the execution of the conveyance, and they, therefore,
may have contemplated payment of the $1,400 on the
date named for completion of the sale, although the
vendors might not then be able to deliver a deed of the
property. But there is not a tittle of evidence to war-
rant a suggestion that they had agreed to pay the
$1,400, although the vendors should be unable to de-
liver possession of the premises.

While I think the defendants have failed, on the
admissible evidence, to prove an agreement by the
plaintiffs to pay the $1,400 before receiving a deed,
the evidence of Mr. Dods makes it quite clear that the
real cause of the delay in the completion of the sale
was not that the plaintiffs were insisting on delivery
of a deed contemporaneously with their payment of
the $1,400, but that the defendants were not ready to
transfer possession of the property. That certainly
was the situation from the 20th of March until the
20th of May, when for the first time the defendants
sought to escape from their contract on the pretext of
delay on the part of the plaintiffs in the payment of
the $1,400, although, as Mr. Dods's uncontradicted
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1915 evidence shews, he had informed the defendants of his
McKNIGHT client's readiness to pay 'this money on the 20th of
CONSTBUC-
T o CO. March and the subsequent delay had been at the in-

VANSICKLEB. stance of the defendants' own solicitor. Assuming a

Anglin. contract binding on the defendants, I have no hesita-
- tion in affirming the holding that the default in carry-

ing it out was entirely theirs and that the plaintiffs
are entitled to the relief of specific performance.

The defendants, however, maintain that there was
not a contract binding upon them -(a) because the
assistant general manager, Douglas, who, on their
behalf, signed the acceptance of the plaintiffs' offer to
purchase, did so without authority; and (b), because
the seal of the company was not affixed to the docu-
ment.

(a) There can be no question of the company's.
right to hold and to dispose of this real estate (2 Geo.
V. ch. 31, sec. 23, and sec. 24(b)), nor is there room
for doubt as to the power of the directors to make a
contract such as that in question. (Ibid., sec. S2.)
The property had been acquired for and used as the.
business premises of the company. It had become too
small for their needs and it had been decided to dis-
pose of it in order to permit of more suitable premises.
being purchased. The sale was, therefore, arranged
for in the course of the management of the company's
affairs. By section 87 (e) of the statute directors are-
empowered to pass by-laws providing for the conduct
of the affairs -of the company, and, by section 86 to
elect a president and vice-president and to appoint
all officers of the company. Under these statutory
provisions by-laws were passed 'by this company as.
follows:-
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20. The directors may from time to time appoint one of their 1915
body to be managing director of the company. MCINeT

22. The directors may from time to time entrust to and confer CONSTRUC-
upon the managing director such of the powers exercisable under TION Co.
these by-laws by the directors as they may think fit.

VANSICKLER.
34. In case of the absence of any oficer of the company the Board

of Directors or President may delegate his powers or duties to any Anglin J.
other officer or to any director for the time being.

The election of Mr. McKuight as president and his
appointment as general manager and that of Mr.
Douglas as assistant general manager are duly proven.
I attach no importance to the fact that in the resolu-
tion for the appointment of Mr. McKnight he is styled
general manager instead of managing director. The
appointment was undoubtedly intended to be made
under by-law No. 20.

On the evidence it is quite-clear that the sale to the
plaintiffs was arranged by them with Mr. McKnight

and was discussed by him with his co-directors, who
approved of it at least informally. Being obliged to

leave the city Mr. McKnight, as president, delegated

to Mr. Douglas authority to carry out the transaction

and to prepare and execute a contract of sale with

the plaintiffs. With the learned trial judge, I think,

that Douglas did draw up a document which was precisely what

had been arranged by the parties and that document was one, there-

fore, which he had the right and the power to draw and afterwards

to sign.

For any lack of formality in the steps leading to

the authorization of Douglas the plaintiffs should not

suffer. They were not called upon to ascertain that

proper steps had been taken to clothe him with auth-

ority to execute the contract with them on behalf of
the company. They acted with perfect good faith.

The power which Douglas purported to exercise was
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1915 such as, under 'the constitution of the company, he
McKNIGHT might possess, and
CONSTRUo-

TION Co. that is enough for a person dealing with him bond fide.

VANSICKLEB. Biggerstaff v. Rowatt's Wharf (1) ; Premier Tndus-
Anglin J. trial Bank v. Carlton Manufacturing Co. (2). On

the evidence I incline to think that the proper infer-
ence is that Douglas was in fact clothed with auth-
ority to 'bind the company by an agreement such as
he made: but, if not, it is clear that under the statu-
tory powers of the directors and the by-laws of the
company provision was made for vesting such auth-
ority in an -officer holding 'his position, and, as against
third parties dealing with such an officer in good faith
in regard to a matter in respect of which authority
could be so conferred upon him, the company cannot
be heard to deny his power to bind it. Totterdell v.
Fareham Blue Brick and Tile Co. (3).

(b) Nor does the absence of its corporate seal
afford a defence to the company.

I am, with respect, unable to accept the view which
prevailed in the Appellate Division that section 139 of
the "Ontario Companies' Act" (2 Geo. V. ch. 31) ap-
plies to the execution of contracts or other instru-
ments. It 'deals only with the "authentication" of
documents, not with formalities of execution. The
substitution in revision -of the more compendious
word "document" for the particular words "writ,
notice, order" formerly used did not change the char-
acter of that for which the section provides, namely,
authentication as distinguished from execution. The

(1) [1896] 2 Ch. 93, at p. (2) [1909] 1 K.B. 106, at pp.
102. 113-14.

(3) L.R. 1 C.P. 674.
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word "authentication" has the same meaning in the 191

revised Act which it bore in the former "Companies' McKNIGHT
CONSTuc-

Act" - the same meaning which it has in the cor- flON Co.

responding section of the English "Companies' Con- VANS0KLER.

solidation Act of 1908" - 8 Edw. VII. ch. 69, sec. 117.
Anglin J.

But the defendant company is a trading company.
"The general result of those cases," says Wightman

J., in Henderson v. Australian Royal Mail Steam
Navigation Co. (1),
seems to me to be that, whenever a contract is made with reference
to the purposes of the incorporation, it may, if the corporation be a
trading one, be enforced, though not under seal.

As put by Bovill C.J. in South of Ireland Colliery Co.
v. WIaddle(2) :-

Originally all contracts by corporations were required to be under
seal. From time to time certain exceptions were introduced, but
these for a long time had reference only to matters of trifling import-
ance and frequent occurrence, such as the hiring of servants, and the
like. But, in progress of time as new descriptions of corporations
came into existence, the courts came to consider whether these excep-
tions ought not to be extended in the case of corporations created
for trading and other purposes. At first, there was considerable
conflict; and it is impossible to reconcile all the decisions on the
subject. But it seems to me that the exceptions created by the
recent cases are now too firmly established to be questioned by the
earlier decisions which, if inconsistent with them, must I think be
held not to be law. These exceptions apply to all contracts by
trading corporations entered into for the purposes for which they are
incorporated. A company can only carry on business by agents-
managers and others; and if the contracts made by these persons
are contracts which relate to objects and purposes of the company,
and are not inconsistent with the rules and regulations which
govern their acts, they are valid and binding upon the company,
though not under seal. It has been urged that the exceptions to the
general rule are still limited to matters of frequent occurrence and
small importance. The authorities, however, do not sustain that
argument.

The contract there in question was for the pur-
chase of machinery required for the company's under-

(1) 5 E. & B. 409, at p. 415. (2) L.R. 3 C.P. 463, 469.
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1915 taking. Here the contract is for the sale of unsuit-
McKNIGHT able business premises in order to enable the company
CONSTaUC-

TION Co. to acquire premises more commodious and better,

VANSICKLE. adapted for its purposes. Adopting the language of

AnglinJ. Erle J. in the Henderson Case(1),
the contract was made for a purpose directly connected with the
object of the incorporation.

That able judge added:-

I think myself that it is most inexpedient that corporations

should be able to hold out to persons dealing with them the sem-

blance of a contract, and then repudiate it because not under seal.

The decision of the Court of Common Pleas in the
South of Ireland Colliery Co. v. Waddle was affirmed
in the Exchequer Chamber (2), where Cockburn C.J.
said that the court had been

invited to re-introduce a relic of barbarous antiquity,

and the reasoning of Bovill C.J. was unqualifiedly

approved. An observation of Chatterton V.-C., in

Holmes v. Trench(3), cited by Mr. Justice Clute:-

It is true that a corporation may contract without seal for the

purchase or sale of property necessary for carrying on the business.

for which the corporation was created,

is directly in point, and, although merely a dictum, is

in accord with the tendency of modern decisions relat-

ing to the contracts of trading corporations and with-

in the principle on which those decisions rest.

The defences set up in this action are purely

technical and devoid of merit. It is gratifying to find

that the law warrants our sustaining a conclusion

(1) 5 E. & B. 409, 415. (2) L.R. 4 C.P. 617.

(3) [1898] 1 Ir. Rep. 319, at p. 333.
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which is in accord with the demands of substantial 1915

justice. McKNIGHT
CONsTRuc-

I would dismiss the appeal with costs. TION Co.

VANSICKILER.

BRODEUR J.-I concur with my brother Duff. Brodeur J.

Appeal dismissed with costs.

Solicitor for the appellants: R. F. Segsworth.

Solicitors for the respondents: Johnston, McKay,
Dods & Grant.
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1915 SHAJOO RAM ...................... APPELLANT;

*March 8. AND
'March 15.

- HIS MAJESTY THE KING.......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Criminal law-Perjury-Form of oath-Practice-Voire dire.

After examination on voire dire, in a judicial proceeding, a person
called as a witness (with the assistance of an interpreter) went
through a ceremony accepted as the taking of an oath in the
form usual with his race and class, knowing and intending that
his testimony should be received and acted upon as evidence
given under oath.

Held, that on prosecution for perjury in giving his testimony the
witness could not set up the defence that he had not been duly
sworn. Rex v. Lai Ping (11 B.C. Rep. 102) ; The Queen's Case
(2 Brod. & Bing. 284) ; Omychund v. Barker (1 Atk. 21);
Attorney-General v. Bradlaugh. (14 Q.B.D. 667), and Curry v.
The King (48 Can. S.C.R. 532). referred to.

Judgment appealed from (19 D.L.R. 313; 30 West. L.R. 65) affirmed.

APPEAL from the Court of Appeal for British
Columbia(1), affirming the conviction of the appel-
lant upon an indictment for perjury.

The judgment appealed from was rendered upon a
case reserved at the trial by His Lordship Mr. Jus-
tice Gregory, which was as follows:-

"1. The prisoner was tried before me at the Van-

couver Spring Assizes, on June 26th, 1914.
"2. The charge was that the said Shajoo Ram on

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 19 D.L.R. 313; 30 West. L.R. 65.
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the 15th day of January, 1914, whilst appearing as a
witness, and after having been duly sworn before SHAJoo

RAM
Charles John South, Esq., then sitting as Deputy .
Police Magistrate in and for the City of Vancouver, THE KING.

in a judicial proceeding wherein one Baboo Singh was
charged with having unlawfully broken a shop win-
dow, which magistrate had competent power and
authority to administer the oath to the said accused,
as a witness in that behalf, did then and there falsely,
knowingly and corruptly swear and depose to the
effect following, that is to say, that he the said Shajoo
Ram was not present at a meeting at the Sikh Temple,
Second Avenue, West, in the City of Vancouver, on
the night of Saturday, the 10th day of January, 1914,
whereas in truth and in fact the said Shajoo Ram was
present at a meeting at the Sikh Temple aforesaid, on
the Saturday night aforesaid, as he the said Shajoo
Ram well knew when he so falsely and corruptly de-

posed as aforesaid, and the said Shajoo Ram did
thereby then and there commit wilful and corrupt
perjury.

"3. There was no evidence before me of the words
(if any) that the magistrate put to the interpreter,
L. J. Ricketts, to be interpreted to the accused by way
of administering an oath. The magistrate was not
called to give evidence.

"4. Counsel for the accused consented to the ad-
mission of the transcript of the proceedings in the
Police Court as evidence that it was in the course a
judicial proceeding that the alleged perjury had been
committed, but not as evidence that the accused had
been sworn.

"5. At the trial before me Henry William Gwyther,
a Hindu interpreter who was present in the proceed-
ings before Magistrate South, and L. J. Ricketts, who
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1915 acted as interpreter in the proceedings in question,
SHAJOO were the only witnesses called to prove that the ac-

RAM cused had been properly sworn in the Police Court
THE KING. proceedings. The evidence of these two witnesses is

made part of this case.
"6. The accused was called on his own behalf at

the trial before me and the following is the stenogra-
phic report of what occurred when he was called upon
to give evidence on his own behalf.

"Shajoo Ram, the accused, called:-
"Interpreter: He is a Guthric. He will affirm.
"Court: What is the custom? How do you people

swear ?
"Interpreter: He swears by putting his hand up.

It is like affirming.
"Court: All right.
"Accused sworn.
"7. At the close of the case for the Crown counsel

for the accused asked to have the case taken from the
jury on the ground that there was no evidence that
the accused had been duly sworn in the Police Court
proceedings.

"8. I gave leave that an application be made later
for a stated case.

"9. I instructed the jury that there was evidence
that the accused had been duly sworn.

"10. The accused was found guilty of the charge.
"11. On the application for the stated case counsel

for the accused asked that the evidence of the witness
Gwyther in the Police Court should be made part of
the stated case. This application I refused.

"12. However, I gave leave that an appeal should
be taken on this point.

"13. The questions submitted are:-
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"1st. Was there evidence that a proper oath had 9

been administered to the accused in the Police Court SHAJOO
RAM1

proceedings, in which perjury was alleged to have R.

been committed, and was I right in charging the jury THE KING.

that there was such evidence ?
"2ndly. Was I right in refusing the application of

Counsel for the accused that the deposition of
Gwyther taken in the Police Court proceedings should
form part of this case ?"

By the judgment appealed from, the conviction
was affirmed, Irving J. dissenting.

TF. L. Scott for the appellant.

J. A. Ritchie for the respondent.

THE CHIEF JUSTICE.-This appeal should be dis-

missed.

IDINGTON J.-I think this appeal should be dis-
missed. Sufficient reasons are assigned therefor and

appear in the judgments of the court below and it
seems needless to repeat them here.

DUFF J.-I think there was evidence, meagre it is

true, but still sufficient, to support a finding by the
jury that the accused, presenting himself as a witness
in a court of justice, and giving the answers he
did giv-e, on his examination, on the roire dire, in
effect declared that the ceremony which was ac-
cepted as the taking of an oath was in fact binding

on his conscience as an oath. It is probable that the
jury in reaching their conclusion assumed, as I think
they were entitled to assume, that the witness under-
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1915 stood that he was going through that which was the
SHAJOO ordinary form of oath administered to persons of his

TE K .race and class in the courts of British Columbia, and
THE KING. of course generally accepted as a form of oath bind-

Duff J. ing on their consciences.
On the questions of law I am in entire agreement

with the view expressed 'by Mr. Justice Martin, in
which Mr. Justice McPhillips concurred, which view is

concisely stated in the judgment of the Chief Justice

in -the case of Rex v. Lai Ping(1), in a passage which

is quoted in the judgment of Mr. Justice Martin and

is in the following words:-

It seems to me that when a man without objection takes the oath

in the form ordinarily administered to persons of his race or belief,

as the case may be, he is then under a legal obligation to speak the

truth, and cannot be heard to -say that he was not sworn. If we

were to decide otherwise we would deprive the evidence given in a

court of justice of the most powerful and necessary sanction which

it is possible to give it, namely, the risk of a prosecution for perjury.

In British Columbia, indeed, the facts being as

above mentioned the question would seem to be beyond

controversy by reason of the declaratory enactment
of 1 & 2 Vict, ch. 105, as follows:-

AN Act To REMOvE DOUBTS AS TO TILE VALIDITY OF CERTAIN OATHS.

Be it declared and enacted by the Queen's Most Excellent

Majesty, by and with the advice and consent of the Lords Spiritual

and Temporal, and Commons, in this present Parliament assembled,

and by the authority of the same, that in all cases in which an oath

may lawfully be and shall have been administered to any person,

eiiher as a juryman or a witness, or a deponent in any proceeding,

civil or criminal, in any court of law or equity in the United King-

dom, or on appointment to any office or employment, or on any occa-

sion whatever, such person is bound by the oath administered, pro-

vided the same shall have been administered in such form and with

such ceremonies as such person may declare to be binding; and every

such person in case of wilful false swearing may be convicted of

(1) 11 B.C. Rep. 102.
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the crime of perjury in the same manner as if the oath had been 191.
administered in the form and with the ceremonies most commonly
adopted. SHAJOO

RA-M

Eighteen. years before that statute was passed, THE I ING.

Abbott C.J., in the Queen's Cus((l), used these words: DuffJ.

I conceive, that, if a witness says he considers the oath as binding
upon his conscience, be does, in effect affirm, that, in taking that
oath, he has called his God to witness, * * * and having done
that, that it is perfectly unnecessary and irrelevant to ask any
further questions.

There seems to be no substance in the objection

that the oath was adiniistered by the interpreter and
not by the magistrate. The interpreter was merely

the mouthpiece of the judicial officer.

I think the appeal fails.

ANGLIN J.-The appellant was admittedly capable
of taking an oath. le was not a person authorized
to make affirmation under section 14 of the "Canada
Evidence Act." To sustain his conviction for pre-

jury under section 170 of the Criminal Code it is
therefore necessary to shew that he told what was
known to hin to be false as part of his evidence upon

oath in a judicial proceeding.

With MNr. Justice Galliher I regret that greater
care was not taken in the Police Court proceedings,
when the appellant was called as a witness, to make it
certain that he fully understood that he was about to
give evidence under the sanction of an invocation of
the Deity (his Deity) as witness to his truthfulness.
In whatever form it may be administered, that is in
English law the essence of an oath. Omychund v.

1) 2 Brod. & Bing. 284.

27
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1915 Barker(1) ; Attorney-General v. B -adlaugh(2);

SHAJOo Curry v. The King (3), at pages 534 and 535.
RAM
,. The evidence on the defendant's trial for perjury

THE KING. fairly establishes that, before giving his testimony at
Anglin J. the Police Court, he solemnly promised with uplifted

hand to tell the truth, the whole truth, and nothing
but -the truth. That he said "I swear," though pro-
bable, is uncertain. But 'he answered "yes" to the

question: "Is the oath you have taken binding on

you ?" or, it may have been, "binding on your con-
science," or some equivalent term ? (The QueeW's
Case (4).) It also appears that it is the custom of the
people to whom the -defendant belongs to swear by
putting up the- hand; and 'he himself was so sworn
when giving evidence on his own 'behalf on his trial
for perjury. Taking all these circumstances into ac-
count it would seem to be a not unreasonable infer-
ence that the defendant knew he was taking what was
intended to be an oath - that his purpose wazr to have

the court believe that he was swearing to tell the

truth and by uplifting his hand to invoke the Deity
as witness. On the whole, though not entirely satis-

fied that the appellant did actually call upon the

Deity to witness 'his truthfulness, neither am I satis-

fied that he did not. I entertain no doubt, however,
that 'he gave his testimony with full knowledge that

it would, and with deliberate intent that it should, be
received and acted upon as evidence given under oath.

I am, for these reasons, not prepared to dissent

from the judgment affirming this conviction.

(1) 1 Atk. 21, at p. 48. (3) 48 Can. S.C.R. 532.

(2) 14 Q.B.D. 667, at p. 708. (4) 2 Brod. & Bing. 284, at

p. 285.
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BRODEUR J.-The appellant claims that he has not m1

been duly svorn and that he could not then be con- SHAJOO

victed of perjury. RAM

He is a Hindoo, and the evidence shews that when THE KING.

he was sworn the interpreter did his best to convey Brodeur.1.

to the mind of the witness what he was bound to do as
such. He volunteered to take the oath by the uplift-
ing of the hand.

As the Chief Justice said in Curry v. The King
(1) :-

Having taken the oath in that form without objection it is an
admission that the witness regarded it as binding on his conscience.

I cannot see how the appellant may claim to-day that
he has not been duly sworn.

He was examined in this case before the criminal
court and there took the oath in the same way.

I am of opinion that if a witness allows himself to
be sworn in any form without objecting to it, he is
liable to be indicted for perjury, if his testimony
prove false. Best on Evidence (10 ed.), page 151.

It would be a pity if perjurers could escape on
technicalities as the one which is raised in this case.

The appeal should be dismissed.

Appeal dismissed.

Solicitor for the appellant: Clarence Darling.

Solicitor for the respondent: A. D. Taylor.

(1) 48 Can. S.C.R. 532.

27%
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191i5 THE LINDE CANADIAN REFRIG-

*March 8. ERATOR OMPANY (PLAIN- APPELLANTS;
1 5. TIFFS)...........................

AND

THE SASKATCHEWAN CREAM-1-
ERY COMPANY (DEFENDANTS). . RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Company-Dominion corporation-Provincial registration-Juristic
disability-Right of action - Contract - Carrying on business
within province-Legislative jurisdiction-R.S. Sask. 1909, c.
73, ss. 3, 10-Non-compliance with.S.C. Rule-Costs.

A company, having its chief place of business in the Province of
Quebec and incorporated under the Dominion statute with
power to trade and carry on its business throughout the Domin-
ion of Canada, did not comply with the provisions of the
"Foreign Companies Act," R.S. Sask., 1909, ch. 73, requiring
registration previous t carrying on business within the Pro-
vince of Saskatchewan. In the ordinary course of its business,
it sold and brought certain machinery into the province and did

the work of installing it therein for a price which included set-

ting it up and starting it working. An action for the contract

price was dismissed by the judgment of the trial court (6 West.

W.R. 1159), and this judgment was affirmed by the Supreme
Court of Saskatchewan, on the ground that the unregistered

extra-provincial company was denied the right of action in the

courts of the province by the tenth section of the ."Foreign

Companies Act."
On appeal to the Supreme Court of Canada, the judgment appealed

from (7 West. W.R. 89) was reversed.
Per Idington J.-The mere setting up and starting the working of

the machinery by the extra-provincial company did not con-

stitute the carrying on of business in the Province of Saskatche-

wan within the meaning of the "Foreign Companies Act."

oPRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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Per Anglin J.-The installation of the plant was a substantial part 1915
of the consideration of the contract and, consequently, the unreg-

LINDEistered extra-provincial company would be denied the right of en- CANADIAN
forcing its claim by action in the courts of the province under REFRIGERA-
the provisions of the tenth section of the "Foreign Companies TOP (o.
Act," but, inasmuch as the legislation in question had the effect V.

SASKATCHE-
of depriving the extra-provincial company of the status, cape- WAN
cities and powers which were the natural and logical consequences ( REAIERY
of its incorporation by the Dominion Government, it is ultra CO.
vires of the provincial legslature and inoperative for the purpose -

of depriving the company of its right to maintain the action in
the provincial courts. John Durr Plow Company v. IWharton
([1915] A.C. 330), applied.

Costs were refused the appellant, on the allowance of the appeal, in
consequence of non-compliance with Supreme Court Rule No. 30
in respect of the printing of the statutes regarding which ques-
tions were raised.

APPEAL from the judgment of the Supreme Court

of Saskatchewan (1), affirminig the judgment of His

Lordship Chief Justice Ilaultain, at the trial(2), by

which the plaintiffs' action was dismissed with costs.

The circumstances of the case are sufficiently

stated in the head-note.
At the opening of the argument the court an-

nounced that there could not, in any event, be any

costs allowed on the appellants' factum on the ap-
peal in consequence of non-compliance with the re-
quirements of Supreme Court Rule No. 30 in respect

to the printing of the statutes regarding which ques-
tions were to be raised on the appeal.

Atwater K.C. for the appellants.

The respondeit.s were not represented at the hear-

ing of the appeal.

THE CHIEF JUSTICE.-I am of opinion that this

appeal should be allowed without costs.

(2) 6 West. W.R. 1159.
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1915 IDINGTON J.-The appellant is a company incor-
LINDE porated under a Dominion charter and carrying on

CANADIAN
REFRIGERA- its business in Montreal. The respondent is, or was,

To Co. carrying on business at Moose Jaw, in the Province of.
V.

SASKATCHE- Saskatchewan, in succession to another company which
WAN

CREAMERY had a contract with appellant to supply it with a
Co. refrigerating plant, on the "Linde System," and erect

Idington J. same on the foundation prepared by the company re-
ceiving it.

The appellant did so and the respondent, I infer,
became, in some way not clear, the company that is to
pay therefor.

The statement of defence alleged as follows:-

2. The defendant says that the plaintiff corporation is a foreign

corporation and was at the time the alleged cause of action arose and

still is unregistered in the Province of Saskatchewan under the

"Foreign Companies Ordinance" and that the plaintiff is, therefore,
not entitled to bring this action.

The learned trial judge held that the appellant,
though otherwise entitled to recover, was barred

thereunder by section 3 of the "Foreign Companies
Act" of Saskatchewan.

That section is in its first sub-section as follows:-

3. Unless otherwise provided by any Act no foreign company
having gain for its object or a part of its object shall carry on any
part of its business in Saskatchewan unless it is duly registered

under this Act.

The only pleading on the record upon which such

defence is rested is the second paragraph of the state-
ment of defence which is quoted above.

This does not appear to me to raise such a defence
as .is contemplated by section 10 of said Act which
reads as follows:-

10. Any foreign company required by this Act to become regis-

tered shall not while unregistered be capable of maintaining any

action or other proceeding in any curt in respect of any contract
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made in whole or in part in Saskatchewan in the course of or in
connection -with business carried on without registration contrary
to the provisions of section 3 hereof.

The plea does not bring the appellant within this
section and, therefore, the defence as pleaded should
not be held a bar to the action. This may be techni-
cal and amendable, but no one is here to ask therefor
and there are no merits in the defence.

The third sub-section of said section 3 relied upon
below is as follows:-

(3) The taking orders by travellers for goods, wares or mer-
chandise to be subsequently imported into Saskatchewan to fill such
orders or the buying or selling of such goods, wares or merchandise
by correspondence, if the company has no resident agent or repre-
sentative and no warehouse, office or place of business in Saskatche-
wan, the onus of proving which shall in any prosecution under this
section rest on the accused, shall not he deemed to. be carrying on
business within the meaning of this Act. (1903, ch. 14, see. 3; 1903
(2), ch. 10, see. 1.)

The respondent has filed no factum and has not
appeared by counsel on this appeal. Counsel for ap-
pellant relied upon the recent case of the Johni Deere
Plou ('o. v. Wharton(1), decided since this case was
heard below, and seeks some amendment to bring this
case within that.

As there are many features of the Act upon which
that case was decided, and the Act here in question
and the respective facts relevant respectively to said
Acts, which may distinguish the two cases, it would
be most unfortunate to have the decision turn thereon

without argument.
I do not think it is necessary to deal with the ap-

peal from that point of view. The contract seems to
be one which may -well fall within the exception pro-
vided by said sub-section 3 of section 3.

(1) [1915] A.C. 330.

1915

LINDE
CANADIAN

REFIGERA-
TOP CO.

V'
SASKATCHE-

WAN
CREAMERY

Co.

Idington J.
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The appellant proved that it had no resident agent
LINDE or representative and no office or place of business in

CANADIAN
REFRIGEBA- Saskatchewan. The goods and machinery contrawted

TOR Co. for and other goods were shipped from Montreal and,V.
SASKATCHE- On such reading and understanding of the contract

WAN
CREAMERY as I am enabled to give it, I do not think the mere

Co. installation of the machinery so ordered, shipped and
Idington J. delivered, fairly falls within the meaning of the carry-

ing on business in Saskatchewan. I cannot think it

was intended to apply to the mere setting up and
starting of machinery by a company doing no more in

way of carrying on business -than such acts involve.

And if it did, that has been paid for, I imagine, or

might be severable if we knew and understood the

facts. The application of this Act maide by the courts
below would apply to many cases of mere agricultural
machines and implements which are very commonly

sold on terms of thus testing by starting them satisfac-

torily as we have found by experience in this court.

The view of this court in the case of John Deere Plow

Co. v. Agneto(1),. does not seem to have been pre-

sented to the courts below.

It is also to be observed that the company's con-

tract provided as follows:-

Taxation:-All local or provincial taxes liable to be levied on
outside companies or their employees to be paid by the purchaser.

The appellant, in any way one can look at it, was
entitled to have within the Act (when acting in viola-

tion thereof) 1become licensed and then to proceed to

recover from respondent what the trial judge found
was justly due. The respondent would have had to

pay, under the clause just quoted, the taxes; and the

(1) 48 Can. S.C.R. 208.
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incidental expenses of procuring registration, is all 1

that would have been involved. LINE
CA NADI ',NIf the words "maintaining any action" in the above .1 RIGERA

quoted section were liberally interpreted, in any case TOP o.

the action would not have to be dismissed in such a SASKATCHE-
WAway as to put an end to the appellant's rights as it (REAMERY

might if the legislation in question can be upheld by (0.
distinguishing it from the British Columbia legisla- Idington J.

tion which certainly is of a more objectionable char-
acter than that involved in this case.

I think the appeal should be allowed, but, as
directed at the argument, without costs.

DUFF J.-I concur in allowing this appeal.

ANGLIN J.-The plainltiffs are a company incorpor-
ated by the Dominion of Canada with power to trade
and carry on their business throughout the Dominion.
Although the definition of "foreign company" in the
"Foreign Companies Act," R.S. Sask. (1909), ch. 73,
is not as clear or precise as could be desired, doubtless
it was meant to include, and probably does cover any
Dominion corporation. This action is brought to en-
force payment under a contract m-ade with the
plaintiffs in Saskatchewan.

The provincial courts, in my oplilion properly, have

held that the installation by the plaintiffs, pursuant
to the provisions of the contract sued upon, of the
refrigerator plant which they sold to the defendants
was a carrying on of a part of the plaintiffs' business
in Saskatchewan within the meaning of section 3, and,
therefore, brought the contract itself within the pur-
view of section 10 of the "Foreign Companies Act," be-
cause it was a contract made in Saskatchewan in con-
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1915 nection with business carried on without registration
LINDE contrary to the requirements of section 3. I am, with

CANADIAN
REFRIGERA- deference, unable to read the statute as affecting only

TO1 Co. the contracts of companies which have resident agents
SASKATCHE- or representatives, or warehouses, offices or places of

WAN

CREAMERY business in Saskatchewan (section 3, sub-section 3).
Co. Companies not having resident agents or representa-

Anglin J. tives, or warehouses, offices or places of business in
Saskatchewan may, no doubt, though not registered,
fill orders taken in Saskatchewan by travellers for
goods, wares and merchandise to be subsequently im-
ported into that province, or may make contracts by
correspondence for the buying or selling of such goods,
wares, or merchandise without rendering themselves
subject to the provisions of the statute. But even such
companies may not enforce, by action in the Saskat-
chewan courts, any contract made in whole or in part
in Saskatchewan in connection with business carried
on without registration contrary to -the provision
which requires that no foreign company having gain
for its object shall carry on any part of its business in
Saskatchewan unless registered. Although the in-
stalling of. the plant may in the present case have been
a comparatively insignificant part of that which the
plaintiffs contracted to do, it was a substantial part
of the consideration which they agreed to give to the
defendants in return for their money. That installa-
tion they undertook to carry out, and it was in fact
carried out, by their engineer. As put by Haultain
C.J.:-

It is not a matter of contract by correspondence; it is not purely
a matter of an order for goods to be made or to be taken by a
travelling salesman. It is a contract for work as well as for material

-for work to be done within the province that is subsequently done

within the province by the plaintiff company, through their engineers

who took charge of the installation of the plant.
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As pointed out by Mr. Justice Elwood, the instal- 1915

ling of refrigerator plants sold by them was admit- LINDE
CANADIAN

tedly a part of the plaintiffs' ordinary business. Nor REFRIGEBA

was the installation here in question a solitary act of TOR Co.

business done in Saskatchewan not indicating a pur- SASKATCHE-
WANpose to carry on business in that province. Oakland CREAMERY

Sugar Mill Co. v. Fred. TV. Wolf Co. (1) ; Cooper Co.
Manufacturing Co. v. Ferguson (2). There was Anglin J.

evidence that other plants had been installed by
the plaintiffs in the province, and I cannot think
that this evidence should be ignored, as is sug-
gested by Elwood, J., merely because the defend-
ants had failed to prove that the plaintiff com-
pany was not "registered" when these other trans-
actions took place. Taking all the evidence into ac-
count, I think it sufficiently appears that what the
plaintiffs did in this case was with the purpose and
in the course of pursuing or carrying on such business
as it could obtain in the Province of Saskatchewan
and was not an isolated act, such as has in some cases
been held to be insufficient to warrant a conclusion
that business was being carried on. It should be noted
that what is prohibited by the Saskatchewan statute
is not the carrying on of the business of the company,
but the carrying on of any part of its business while
it remains unregistered. I respectfully concur in the
view of the learned Chief Justice that there was in
connection with the contract sued upon a carrying on
of a part of the business of the plaintiff company in
contravention of the provisions of the "Foreign Com-
panies Act."

The question is therefore directly presented for

(1) 118 Fed. Rep. 239, at pp.
245-6.

(2) 113 U.S. Rep. 727, at pp.
733-5.
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1915 decision whether it is intra vires of a provincial legis-
LINDE lature to enact that, as a penalty for, or consequence

CANADIAN
REFRIGERA- of, non-compliance with a provincial statute requiring

To Co. it to become registered, a Dominion company shall be
SASKATCHE- denied the right to maintain actions in the provincial

WAN
CREAMERY courts upon contracts made by it in the exercise of the

powers conferred on it by its Dominion charter. In
Anglin J. the John Deere Plow Co. v. T1harton(1), the Judicial

Committee categorically decided that it is not, when
it held (.at page 341) that

those provisions of the "Companies' Act" of British Columbia which
are relied on in the present case as compelling the appellant company
* * * to be registered in the province as a condition of exercising
its powers or of suing in the courts, are inoperative for these
purposes.

Their Lordships 'had already said (page 341)
The province cannot legislate so as to deprive a Dominion com-

pany of its status and powers.

Further on they say (page 343)
* It might have been competent to that legislature to pass laws
applying to companies without distinction and requiring those that
were not incorporated within the province to register for certain
limited purposes such as the furnishing of information. It might
also have been competent to enact that any company which had not
an office and assets within the province should under a statute of
general application regulating procedure, give security for costs.
But their Lordships think that the provisions in question must be
taken to be of quite a different character, and to have been directed
to interfering with the status of Dominion companies, and to pre-
venting them from exercising the powers conferred on them by the
Parliament of Canada, dealing with a matter which was not en-
trusted under section 92 to the provincial legislature. The analogy
of the decision of this Board in Union Colliery Co. v. Bryden(2)
therefore applies. They are unable to place the limited construe-
tion upon the word "incorporation" occurring in that section which
was contended for by the respondents and by the learned counsel who
argued the case for the province. They think that the legislation

(1) [1915] A.C. 330. (2) [1899] A.C. 380.
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in question really strikes at capacities which are the natural and 1915
logical consequences of the incorporation by the Dominion Govern- LINDE
ment of companies with other than provincial objects. CANADIAN

REFRIGERA-

No doubt the British Columbia statute contained ToR Co.

objectionable provisions not found in the Saskatche- SASKATCHE-
WAN

wan Act, such as that requiring a foreign company to CREAMERY
Co.

submit to a change in its corporate name as a condition -

of securing registration should the registrar deem it Anglin ..

proper to demand such a change. But the sections of
the Saskatchewan Act which are invoked by the de-
fendants in this case I am unable to distinguish on
any substantial ground from the corresponding pro-
visions of the British Columbia legislation which were
under consideration in the John Deere Plow Com-
pany's Case(1). Legislation excluding Dominion cor-
porations, because they are not registered in conform-

ity with the requirements of the provincial statute,
from access to the provincial courts for the purpose of

enforcing contracts made by them in the exercise of

their charter powers is something which, as I under-

stand the opinion delivered by the Lord Chancellor,
the Privy Council has explictly declared to be ultra

vires of a provincial legislature, because it

really strikes at capacities which are the natural and logical conse-

quences of the incorporation by the Dominion Government

and

the status and powers of a Dominion company as such cannot be de-

stroyed by provincial legislation.

I am for this reason of the opinion that this appeal
should be allowed.

(1) [1915] A.C. 330.
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191s BRODEUR J.-I am of opinion that this appeal
LINDE should be allowed with costs.

CANADIAN
REFRIGERA-

TOR CO. Appeal allowed without cost.

SASKATCHE-
WAN

CREAMERY Solicitors for the appellants: Willoughby, Craig, Mc-
Co.

Williams & Ben yon.
Solicitors for the respondents: Caldwoell & Fraser.
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IN THE MATTER OF THE "VULCAN" TRADE MARK. 1915

*Feb. 18. 19.

BERGERON WHISSELL & CO. (RE- APPELLANTS; *May 4.

SPONDENTS) .. ....................

AND

JONKOPINGS OC11 VULCANS
TANDSTICKSFABRIKSAK- RESPONDENTS.

TIEBOLAG (PETITIONERS) .......

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Trade mark-Registration-Rectification of register-Jurisdiction of
Exchequer Court-Construction of statute-"Trade Mark and
Design Act," 1.S.C., 1006, c. 71, ss. 11, 12, 13, 42-"Exchequer
Court Act," R.S.C., 1906, c. 140, s. 23.

Under the provisions of sections 11, 12, 13 and 42 of the "Trade
Mark and Design Act," R.S.C., 1906, ch. 71, and the twenty-third
section of the "Exchequer Court Act," R.S.C., 1906, ch. 140, the
Exchequer Court of Canada has jurisdiction to order the recti-
fication of the register of trade marks, at the suit of any person
aggrieved, notwithstanding that the matter has not been referred
to the court by the Minister under the provisions of the "Trade
Mark and Design Act." Duff J. dissented.

The judgment appealed from (15 Ex. C.R. 265) was affirmed.

APPEAL from the judgment of the Exchequer Court
of Canada(1), granting the petition of the respond-
ents, with costs.

The circumstances of the case are stated in the
judgments now reported.

*PfRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 15 Ex. C.R. 265.
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19 16 St. Germain K.C. and J. A. Ritchie for the appel-

IN RE laDts.
"VumcAN"

TRADE MARK. J. F. Edgar for the respondents.

THE CHIEF JUSTICE.-I am of opinion that this
appeal should be dismissed with costs.

DAVIES J.-The only doubt I have entertained in
this case arises out of the contention of Mr. Ritchie
that the Exchequer Court had not jurisdiction to hear
and determine it. That contention was based upon
the limited construction placed by him upon the sec-
tions of the "Trade Marks and Designs Act" applic-
able, namely, sections 11, 12 and 13, and -section 42.

An application had been made by the respondent
company to the Minister for the registration of the
trade mark "Vulcan".to be used in connection with the
sale of their matches.

The application was refused on the ground that the
word "Vulcan" had been registered as a trade mark in
January, 1894, in the name of Quintal & Sons and
now stood in the name of appellants, Bergeron, Whis-
sell & Co., and that without their consent further ac-
tion could not be taken by the Department.

The appellants' contention on this branch of the
case was that it was absolutely in the power of the

Minister under the 12th section of the Act to refer, or

decline to refer, the matter of such an application to
the Exchequer Court of Canada and that unless and

until such reference was made that court had no jur-
isdiction to deal with the matter.

Section 42 of the Act is as follows:-

42. The Exchequer Court of Canada may, on the information of
the Attorney-General. or at the suit of any person aggrieved by any
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omission, without sufficient cause, to make any entry in the register 1915
of trade marks or in the register of industrial designs. or by any
entry made without sufficient cause in any such register. make such

"VULCA N"
order for making, expunging or varying any entry in any such rTRADE A1ARK.
gister as the court thinks fit, or the court may refuse the application. -

* * * * ,, Davies J.

3. The court may, in any proceedings under this section, decide
any question that may be necessary or expedient to decide for the
rectification of any such register.

It was contended that this section was only for the
correction of errors in the registry and that it does
not extend to errors made by the authority of the Min-
ister, but, if I understood the argument correctly, is
limited to clerical errors, or errors which had crept in
without the Minister's authority. As to clerical errors,
the section clearly does not refer to them. 'They
are provided for by section 40. As to the limitation
upon the section that the errors are to be confined to
those made without the ihnister's authority, I cannot

see any justification for it in reason or in the statute.

The error complained of in this case was in the

making of an entry of the trade mark "Vulcan" in the
name of Quintal & Sons in an unlimited form, which
covered "matches," as to which plaintiffs had acquired
a right to a trade mark, as well as other articles about
which there is no contention. It was a substantial
and not a technical or clerical error and was made, as
the decision in this case shews, "without sufficient

cause," within my construction of those words i the

section.
The effect of the decisions under the English Act

is that the words "any person aggrieved" used in both
statutes embrace any one who may possibly be injured
by the continuance of the mark on the register in the

form and to the extent it is so registered. Re Rfivire's

28
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Trade Mark(1), and on further hearing(2) ; Re Apol-
IN RE inaris Co.'& Trade 3lark (3) ; Re Trade Mark of

"VULCAN"
TRADE MARK. Wr >ght, Crossly (& Co. (4). Quite apart from these

Davies J. decisions I should have been prepared to hold that
- the plaintiffs are quite within the words of the sec-

tion "any person aggrieved," and are not, as suggested
by Mr. Ritchie, mere "outlaws" not within the pur-
view of the Act at all.

Then it was contended on the authority of an ob-
servation made by Lindley L.J., in Re Trade Mark
"Normal"(5), at page 245, that the words "without
sufficient cause" in the sections of both Acts are the
controlling words and do not cover the error or mis-
take the plaintiff in his action seeks to have rectified.
But it seems to me the observation of the Lord Justice
had reference only to the question before him in the
case and under the English statute he was then deal-
ing with, namely, whether a person whose application
to register a trade mark had been refused by the comp-
troller, could appeal direct to the court from such re-
fusal as a person aggrieved by the omission of his
name from the register under section 90 of the
"Patents, Designs land Trade Marks Act, 1883," or
must take the special course prescribed by section 62
of appealing to the Board of Trade from the comp-

troller's decision. The court held that the latter was
his proper remedy and that an appeal did not lie to

the court.

The sections in the English Act and in the Domin-
ion Act are not at all the same. Nor is the scheme for

(1) 26 Ch. 1). 48. (3) [1891] 2 (h. 186.
(2) 53 L.T. 237. (4) 15 Cut. Pat. Cas. 131, 377.

(5) 35 Ch. D. 231.
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the registration and control of trade marks in the 191
Dominion analogous to that in Great Britain. Under I5 RE

"VULCAN"the English Act an appeal lies from the decision of TRADE MARK.

the comptroller to the Board of Trade and that body Davies J.
may, if they think fit, hear it themselves or may refer -

it to the court for hearing and i-n the case of such re-
ference the court has jurisdiction to enter upon and
determine all questions arising upon the objections,
including, in a case where the comptroller has already
registered the mark, the question whether the mark
has been rightly admitted on the register. Rc
I hben:' Application (1). An observation made by

Lindley L.J., at page 264, of that case, is in point as
applicable to the argument here. He says, dealing
with the argument of want of jurisdiction:-

The consequence of adopting that conclusion, as was candidly ad-
mitted. would be that we shall be precluded from doing what is right
upon evidence, simply because the comptroller has done what he
thought was right without evidence, a state of things which would
be utterly intolerable. I have no doubt whatever that on the true
construction of section 69 the whole case is properly before the
court. and that being so, and the conclusion at which I have arrived
from the evidence being what it is, I have no hesitation in saying
that, in my opinion, this appeal ought to be allowed.

Under the Dominion Act there is no appeal from
the Minister's decision and counsel for the appellants
conceded that, if the Minister refused an application
to register a trade mark under the 11th section of the
Domiiiion Act and did not choose to refer to the Ex-
chequer Court the matter of the application, the appli-
cant, no matter how much aggrieved he might be,
would be without any remedy. Lord Justice Lindley
simply held that section 90 of the English Act did

not apply to the case which was for the comptroller subject to the
superior control of the Board of Trade to determine.

(1) 35 Ch. D. 248.
28/
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1915 His reasoning would not apply to our statute which
IN RE does not give any appeal from the registration of the

"VULCAN"
TRADE MARK. trade mark or from the refusal to register, and if the

Davies J court was without jurisdiction to give an aggrieved
- party a remedy there would arise what Lord Lindley

calls "a state of things which would be utterly intoler-
able."

Sections 11 and 42 of the "Trade Marks Act" must
be read in conjunction with section 23 of the "Exche-
quer Court Act" which conferred jurisdiction upon.
that court inter alia,
in all cases in which it is sought * * * to have any entry in any
registry of copyrights, trade marks or industrial designs made, ex-
punged, varied or rectified.

The jurisdiction conferred by the words of this sec-
tion is broad and general, quite sufficiently so to cover
the case now -before us and I decline to read a liifta-
tion into the language of Parliament which would con-
fine that jurisdiction either to references made to the
court by the Minister under section 12 of the "Trade
Marks Act," or to omissions in entries, or entries made
without sufficient cause in the register of trade marks
under section 42, if -any such limited meaning is to be
given to the words "vithout sufficient cause," as coun-
sel suggest. Such a suggested limitation would in a
large measure operate to defeat the object and pur-

pose of the "Trade Marks Act" and the jurisdiction
section of the "Exchequer Court Act" above quoted.

The two statutes were passed at the same session
of Parliament. The plaintiff in this case is clearly a
"person aggrieved" within the words of section 42, as
appears by the decisions I have referred to above and
in my opinion the court had jurisdiction either under
it or under section 23 of the "Exchequer Court Act,"
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to hear and determine plaintiffs' application to have 11

the register of the appellants' trade mark rectified by IN RE
"VUL CA-,

limiting it in the manner it has done. TRADE MARK.

In Canada Foundry Co. v. Bucyrus Co.(1), a case Davies J.
similar to that now at bar, both in the Exchequer -

Court and in this court, jurisdiction was entertained
without doubt or question.

As to the facts and merits of the case, I have only
to say that I concur in the disposition of the case
made by the learned judge of the Exchequer Court
and with his reasoning.

The appeal should be dismissed with costs.

IDINGTON J.-If we observe the historical develop-
ment of the Exchequer Court jurisdiction relative to
registration of trade marks I think no difficulty in
regard thereto exists in this case. Originally the
Minister had been entrusted with absolute discretion
free from other judicial supervision of what he might
do in the course of granting or refusing registration.
This was continued down to the time of the Revised
Statutes of Canada, in 1886, ch. 63. By section 11 of
the said chapter, formerly section 15 of 42 Vict. ch. 22,
the Minister of Agriculture and his deputy were given
limited judicial powers of determining the rights of
rival claimants.

Evidently this, after some years' experience in its

use, had been found unsatisfactory and was repealed
by 53 Vict. ch. 14, sec. 1, which substituted therefor a
section giving the Minister power in such cases to

defer his decision till the matter in question had been
passed upon by the Exchequer Court, which was em-

(1) 14 Ex. C.R. 3.5; 8 D.L.R. 920; 47 Can. S.C.R. 484:
10 D.L.R. 513.
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1915 powered, by section 2, to hear such cases as the Min-
IN RE ister had found a difficulty in dealing with. The

"VULCA N"

'TRADE MARK. Minister was to be guided by the order of the Exche-

IdingtonJ. quer Court. As a precautionary measure it was de-
- clared this new section should not be held to take

away or affect the jurisdiction of any other court.
The scheme provided thereby in a rather clumsy

manner seems to have been found unsatisfactory. The
next step was taken, in 1891, by -the enactment of 54 &
55 Vict. ch. 35, sec. 1, which repealed sections 11, 12
and 32 of the Revised Statutes of Canada, ch. 63, as it
then stood amended by the foregoing Act.

In substitution therefor there was enacted a judi-
. cial code, as it were, for dealing with the whole matter.

It is quite clear to my mind that there was pro-

vided by this later statute just what it enacts, that
the Minister if he thought fit might refer the matter

of what 'he is entrusted with by the first sub-section,

to the Exchequer Court which in such case was em-

powered to hear and determine any matter so referred.
In any 'case so falling under that 'sub-section of

this lastly amending Act or of the entire provision
above referred to of the previous session, the argiu-
ment addressed to us relative to the jurisdiction of the
Exchequer Court should have been entitled to prevail.

But over and above all that, section 12 of the Act

thus amended created an entirely new and independ-
ent jurisdiction in the Exchequer Court.

That section 12 is now, slightly amended, section
42 of the Act as in the Revised Statutes of Canada,
1906, and reads as follows:-

42. The Exchequer Court of Canada may, on the information of

the Attorney-General, or at the suit of any person aggrieved by any
omission. without sufficient cause, to make any entry in the register
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of trade marks or in the register of industrial designs, or by any 1915
entry made without sufficient cause in any such register, make such
order for making, expunging or varying any entry in any such re- , IN RE

1 - ocAN"gister as the court thinks fit; or the court may refuse the application.TRADE 11ARK.
2. In either case, the court may make such order with respect to

the costs of the proceedings as the court thinks fit. Idington J.
3. The court may, in any proceedings under this section, decide

any question that may be necessary or expedient t0 decide for the
rectification of any such register.

There does not seem to me any room for doubt as
to the intention to create thwA a jurisdiction wholly
independent of the will of the Minister and that there-
under the Exchequer Court has the power to make

such an order as made herein provided always the evi-

dence warrants such an order being made and that

from such order an appeal will lie here.

I can understand the contention that the facts do

not warrant such an order as made herein, but I can-

not quite understaud any one appealing here trying

to deny the jurisdiction of the court and yet appealing

here.

If the contention is right appellants need not

concern themselves with the result. Besides there has

been in such case no final judgment. There may be

an obvious fallacy in this suggestion, but I think it is

quite as arguable as that there is no independent juris-

diction created.
On the merits of this case there seems to me to be

but one rather serious difficulty, and that is that the

predecessor in title of the appellant got without fraud

a general trade nurk registered and that the re-

spendents failed to question it for at least sixteen

years thereafter.

The effect of this under ordinary circuustaices

would perhaps be fatal to such a suit as this. For

usually any business firm having adopted a trade

mark uses it. But if we accept the learned judge's
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19115 view of the facts this firm, which registered what ap-
IN RE pellants now claim, never used the mark in connection

"VULCAN"
TRADE MfARK, with their dealings in matches. Nor did appellants

Idington J until three or four years before this action.
- It was so easy, if this finding is not -correct, to have

put the matter beyond the shadow of doubt that the
finding must stand so far as I am concerned.

The match manufacturer who departs from the use
of his own trade mark and fill orders for a wholesale

grocer to put up matches under the latter's trade mark
I imagine does so reluctantly and only under well
guarded stipulations relative thereto and tempted by
better profit than he can make by adhering to his own
trade mark. Such a dealing is not an ordinary every-
(lay transaction such as a housewife ordering home a
few bunches or boxes of matches in a way liable to be
forgotten.

That no further proof of actual use of the trade
mark was attempted than this record shews is most
suggestive. That was the crucial point of this case.
In it appellants fail. If they or their predecessors
ever so habitually used, 'in relation to the selling of
matches, this trade mark, they could have proved it
up to the hilt and thereby invoked the authorities
which might have maintained in a case so made out

the abandonment of all claims on the part of respond-
ent to interfere therewith.

The term "general trade mark" is so indefinite

that I am not quite fully prepared to accept what

seems to be the view of the learned trial judge that
because the dealing in a particular article may pro-
perly fall within the ordinary course of a business

classified as, for example, "wholesale grocers," there-

fore, every possible article within that class must, for
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the purposes of this Act, be held covered by the trade 191

mark adopted and used by a wholesale grocer. I- RE
"VUL CAN"The wholesale grocer may, in fact, confine his trade TADE MARE.

to a few articles; and he may expand or contract his Idington J.
list just as his capital and facilities for and perhaps
necessities of business may demand.

Without going further than this to illustrate my
meaning I think the course of dealing and of use of a
general trade mark in relation thereto for a number of
years after registration of such a trade mark may well
be looked at as the measure of what was claimed and
intended to be registered. If a firm having registered
as herein such a general trade mark for ten or twelve
or more years, never used it but for limited purposes
and then assigned to another, I think that other got
nothing beyond that which its assignor by use and
mode of dealing had thus and thereby rendered de-
finite.

If it had been shewn that the firm registering had
prior thereto in fact used the trade mark more exten-
sively, in the sense of covering a greater variety of
kinds of articles and dealings, than it chose to apply
it to later than the registration, I by no means think it
would have lost its property therein. It is possible to
lose by abandonment property of any kind. But it is
not the case of abandonment by the firm registering
we have to deal with so much as the finding of what
the firm really intended to register.

I would measure that in such a vague and uncer-
tain notice of registration as in evidence here and, no
evidence being given of the use of such trade mark
anterior thereto, by the conduct of those registering.

So looked at I cannot find the appellants ever had
in law that which they claim herein. There is another
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1915 and probably much more powerful reason for holding
Ix RE they never had that which they claim.

"VULCAN"

TRADE MARK. The respondent had beyond any doubt used most

extensively the said trade mark all over the world, in-Idington J.
- eluding Canada. The use thereof in Canada was not

extensive, but clearly anterior to the registration, and

such as to preclude the claim of the predecessor of
appellants to register as regards matches, or by termus

comprehensive of that which they had no legal pro-

perty in or right to use.
It certainly was the property of respondent when

the appellants' predecessors appropriated it to de-
scribe what they wanted in way of a general trade
mark, and any such claim as made thereby must be
limited accordingly.

The registration is of that and only that which at
the time of registration was the property of him re-
gistering. Clearly this registration if to be inter-
preted as covering the selling of matches was void, for
the property therein was then in respondent and, to
use the language of section 42, the entry was made
"without sufficient cause."

I must wholly dissent from the view urged so well
by Mr. Ritchie that this registration creates a right
not only akin to but also identical -in kind with that
created by a patent. The right of property always
existed in a trade mark and was after much difference
of opinion in regard to it-s being property finally so
recognized about the time when our Act relative to

trade marks was first passed. See the case of Leather

Cloth Co. v. The American Leather Cloth Co. (1).
It is the purpose of procuring a system of registra-

(1) 4 DeG. J. & S. 137.
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tion of such property that is the design of the Act now 1

in question and for the convenience and security of IN RE
"VULCAN"business men is enforced by restricting, as section 20 TRADEMARK.

of the Act does, the right in law to assert the right of Idington J.

protecting such property.
It is just there that the necessity exists for an

independent authoritative jurisdiction such as section
42 creates in order to protect those who may inadvert-
ently have been thus prima facie deprived of the pro-
tection in the enjoyment of their property.

I conclude that the respondent is a party thus
aggrieved by the registration of something which ap-
pears to deny its right and hence entitled to invoke
the powers given in said section.

The use of the trade mark by the respondent may
not have been extensive, but it was continuous from
1882 down to 1896 and cannot within the principles
upon which the case of Mouson, d Co. v. Boehm(1) pro-
ceeded, be held to have been abandoned by non-use in
Canada in later years.

The appeal should, therefore, be dismissed with

costs.

DUFF J. (dissenting).-I have been unable to

satisfy myself that the Exchequer Court possesses the

jurisdiction it has exercised in this case and on that
ground I should allow the appeal. My learned

brothers are, however, unanimous in thinking other-
wise and as the point of jurisdiction involves no ques-

tion of general principle, but only the construction of

particular statutory provisions with respect to which
the decision of this court in this case will be conclu-

423
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1916 sive, there seems to be no object in entering at large
iN RE upon my own particular views.

"VULCAN"

TRADE MARK.

ANGLIN J.-I concur -in the judgment of Mr. Jus-
Anglin J.

- tice Davies.

BRODEUR J.-The respondents are manufacturers,
in Sweden, of matches on which they have been using
since 1870, throughout the world, the trade mark "Vul-
can." From that period to 1894 they have shipped
to Canada some cases of their goods bearing that
trade mark.

In 1894, the assignors of the appellants, Quintal
& Sons, wholesale grocers in Montreal, had the trade
mark "Vulcan" registered in connection with their
business and they have been using extensively that

trade mark since. . Later on the firm of Quintal &
Sons was dissolved and the appellants acquired the
assets of that firm, including that trade mark.

The respondents, in 1910, sought to secure regis-
tration of their trade mark in Canada to be used in con-
nection with the sale of matches. This was refused by
the Minister of Agriculture because there had already
been such a trade mark registered for the appellants.

The Swedish manufacturers then applied to the
Exchequer Court, under section 42, to have their
trade mark registered as far as matches are concerned
and to expunge and vary the trade mark registered in
favour of the appellants. The Exchequer Court main-
tained the petition and ordered that the trade mark
"Vulcan" should be registered in favour of the Swe-
dish manufacturers as far as matches were concerned
and prevented the appellants using their general trade
mark on matches.
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The main contention of appellants is that the Ex- 11

chequer Court had no jurisdiction to deal with the IN RE
"VULoAX"

matter and they rely on section 42 of the "Trade Mark TRADE M1ARK.

and Designs Act," which reads as follows:- Brodeur J.

The Exchequer Court of Canada may, on the information of the
Attorney- General, or at the suit of any person aggrieved by any
omission, without sufficient cause, to make any entry in the said regis-
ter of trade marks or in the register of industrial designs, or by any
entry made without sufficient cause in any such register, make such
order for making, expunging or varying any entry in any such re-
gister as the court thinks fit; or the court may refuse the application.

I am unable to agree with that proposition that the

Exchequer Court was without jurisdiction.

Formerly, the Minister of Agriculture was the only
authority that could decide whether a trade mark

should be registered or not. (R.S.C., 1886, ch. 63, sec.

11.) Provision was made also that if there was any
contest as to the rights of parties to use a trade mark,
the matter could be settled by the Minister.

It was found evident that the exercise of such judi-
cial functions was more or less advisable to be made
by the Minister and, in 1890, the law was amended
and it was provided that if the Minister was not satis-
fied that the person was entitled to the exclusive use
of the trade mark, he should cause all persons inter-
ested to be notified that the question should be decided
by 'the Exchequer Court and the entry should be sub-
sequently made in the register after the decision of
that court. Then the matter could be -brought up be-
fore the Exchequer Court upon information of the
Attorney-General of Canada and at the relation of
any party interested (53 Vict. ch. 14, sees. 1 and 2).

The same Act of 1890 provided also that if there
were errors in registering a trade mark and oversight
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in regard to conflicting registration, that could be
IN RE retedied and corrected by the Exchequer Court.

"VULOAN"
TRADE MARK. In 1891, Parliament dealt again with that question

BrodeurJ. of jurisdiction. In proceeding to amend the "Exche-
-- quer Court Act," it was stated that that court had

jurisdiction in all cases of conflicting applications for
any trade mark, or in which it was sought to impeach
or annul any entry in any register of trade marks, or
in cases of infringement (54 & 55 Vict., ch. 26, sec. 4).

In the same year, 'by the Act of 54 & 55 Vict., ch.
35, secs. 1 and 2, it was at first provided that the Miii-
ister could refuse a trade mark and then power was
given to him to refer the matter to the Exchequer
Court and, then, a section was enacted corresponding
word for word with the above section 42 that we find'
in the Revised Statutes of 1906.

The history of that legislation convinces me very
conclusively that the matter which was at first exclu-
sively in the hands of the Minister and under his judi-
cial control could now be dealt with by the Exche-
quer Court. The Minister can register any trade
mark, or refuse registration, but that would not pre-
vent the Exchequer Court deciding whether the trade
mark had been properly registered, or whether the

omission of registration had been properly decided by
the administrative authority.

I am, therefore, of opinion that the Exchequer
Court had jurisdiction in the premises and could give
the order which has been given.

Now the evidence shews that the trade mark "Vul-
can" had been used in Canada by the Swedish manu-
facturers before the general trade mark of the appel-
lants was registered. Then, when Quintal & Sons
anplied for the registration of a general trade mark, if
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all the facts had been known, the Department would 1915
have rejected their application. IN RE

"VULCAN",
For those reasons, the judgment a quo should beTRADE MARK.

confirmed with costs. Brodeur J.

Appeal dismissed with costs.

Solicitors for the appellants: Belcourt, Ritchie &
Chevrier.

Solicitor for the respondents: J. F. Edgar.
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1915 THE STANDARD TRUSTS GOOM-

*Feb.9,10. PANY (EXECUTORS OF TH WILL OF

*May 18. ROBERT M1UIR) AND ROBERT R.. APPELLANTS;

MUIR AND ARTHUR E. MUIR..

AND

THE TREASURER OF -THE PRO-
VINCE OF MANITOBA......... RESPONDENT.

In re ESTATE OF ROBERT MUIR AND OF THE "SUCCESSION

DUTIES ACT."

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Constitutional lae-Provincial legislation-Succession duties-Tama-
tion-Property within provinoe-Bona notabilia-Sale of lands-
Covenant-Simple contract-Specialty-Construction of statute-
Severable provisions-R.S.M. 1902, c. 161, s. 5 (Man.)--4 & 5
Edw. VII., c. 45, s. 4 (Man.)-Appeal-Jurisdiction-Surrogate
Court-Persona designata.

M., who died in June, 1908, had his domicile in Manitoba and, under
a verbal agreement, had erected elevators for L., also domiciled in
Manitoba, on lands belonging to the Canadian Pacific Railway
Company in the Province of Saskatchewan. Until fully paid for
the buildings were to remain the property of M. who was to

retain possession and operate the elevators and all net revenues

were to be applied in reduction of the price for which they had

been constructed. M. also owned lands in Saskatchewan, known

as the "Kirkella Lands," which he had agreed to sell to pur-

chasers under agreements under seal, in his possession in Mani-

toba at the time of his death, by which he remained owner until

they had been fully paid for and then the lands were to be con-

veyed to the purchasers. The agreements contained no specific

covenant to pay the price of the lands. The executors denied the

right of the Government of Manitoba to collect succession duties

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff, Anglin and Brodeur, JJ.
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in respect of these debts under the Manitoba "Succession Duties 1915
Act," R.S.M., 1902, ch. 161, sec. 5, as re-enacted by the Manitoba
statute 4 & 5 Edw. VII., ch. 45, sec. 4.

Per curiam.-The debt due under the contract with L. constituted ESTATE.
property within the Province of Manitoba and, as such, was -

liable for succession duty as provided by the Manitoba statute.
Also Davies J. dissenting, that under the agreements for sale of
the "Kirkella Lands" a covenant to pay should be implied and,
consequently, they were specialty debts which, as such, consti-
tuted property within the Province of Manitoba and were liable
for succession duty there.

Per Davies, Idington, Anglin and Brodeur JJ.-The duties imposed

by the Manitoba "Succession Duties Act" are direct taxation and,
consequently, the legislation imposing them is intra vires of the
provincial legislature.

Per Idington and Brodeur JJ.-The provincial legislature is compe-
tent to impose taxation as a condition for obtaining the benefit
of probate.

Per Duff J.-In so far as the statute professes to impose duties in
respect of property having a situs within Manitoba it is intra
vires of the provincial legislature. Rex v. Lovitt .([1912] A.C.
212) followed. In so far as the statute professes to impose duties
on property not having a sites in Manitoba, and without respect
to the domicile of the owner, the reasoning of Lord Moulton in
Cotton v. The King ( [1914] A.C. 176), applies, the result of
which is that such taxation if effectual in cases in which the
beneficiary is domiciled abroad cannot be "direct taxation"
within the meaning of section 92 of the "British North America
Act, 1867."

Per Anglin J.-The succession duties imposed by the Manitoba statute
are not fees payable for services rendered, but constitute taxation
subject to the restrictions mentioned in item 2 of section 92 of
the "British North America Act, 1867."

Per Duff and Anglin JJ.-The provisions of the Manitoba "Succes-
sion Duties Act" in respect to taxation which may be nltra rires
may be treated as severable and do not render the statute ineffec-
tive as a whole.

Idington and Anglin JJ. questioned the jurisdiction of the Supreme
Court of Canada under sub-section (d) of section 37 of the
"Supreme Court Act," to entertain an appeal in a matter or
proceeding originating in the Surrogate Court of Manitoba.

Anglin J. suggested that in the proceedings provided for by section
19 of the Manitoba "Succession Duties Act" the judge of the
Surrogate Court would act as persona designata and that there
may not be an appeal from his order to the Supreme Court of
Canada.

The judgment appealed from (24 Man. R. 310) was affirmed.

29
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191 APPEAL from the judgment of the Oourt of Appeal
IN RE for Manito'ba(1), affirming the judgment of the judge
Mum

EsTATE. of the Surrogate Court for the Eastern Judicial Dis-
trict of Manitoba by which it was declared that the
estate of the late Robert Muir was liable for succession
duties, claimed by the Government of the Province of
Manitoba, in respect of the debts owing under a con-
tract for 'the construction of buildings in the Province
of Saskatchewan and under certain agreements for the
sale of lands in the Province of Saskatchewan.

The circumstances in which the Government of
Manitoba claimed the succession duties in question are
stated in the head-note and the issues raised on the
present -appeal are fully discussed in the judgments
now reported.

W. R. Mulock K.O. for the appellants.

Wallace Nesbitt K.G. and R. B. Graham for the
respondent.

THE CHIEF JUSTICE concurred in the judgment dis-
missing the appeal with costs.

- DAVIES J.-In this appeal important questions
were raised not only as to whether the "Succession
Duties Acts" of the Province of Manitoba were ultra
vires the legislature of that province on the ground
that the duties they imposed were indirect taxation,
but also, in case the acts were intra vires the legis-
lature, whether certain properties consisting of debts
due to the testator at the time of the death, from
parties some of whom were residents of Manitoba and

(1) 24 'Man. R. 310.
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others of whom resided abroad, were ubject to the 1915

provisions of the Act. In the latter case, the conten- IN RE
MUIRtion was that these debts were "specialties" and for ESTATE.

that reason were so subject. As to the "Little debt," Davie J.
it being a simple contract debt and both debtor and -

creditor being residents of Manitoba, it could have no
local situation other than the residence of the debtor
where the assets to satisfy it would presumably be and
would be bona, notabilia within Manitoba where he re-
sided. Commissioners of Stamps v. Hope (1), at p.
482, cited with approval in Rex v. Lovitt(1), at p. 21S.

As to the debts due or claimed in respect of the
lands near Kirkella in Saskatchewan being specialty
debts, by reason of the recital in the several agree-
ments of sale and purchase entered into by the testa-
tor with certain purchasers under seal, I have come to
the conclusion that these debts are not "specialties"
which come within the meaning of the principle
"mobilia sequuntur personam." I think the rule laid
down in Marriat v. Jarryat(3), and in Isaacson v.
Harwood(4), applies to these agreements of sale and
that no covenant to pay can be implied from the mere
recital. The agreements did not contain any express
covenant to pay the purchase money and the only
question is whether one must be implied from the re-
cital. I cannot understand how such an implication
could create such a "corporal existence" with respect
to this debt as would change its locality and make the
debts "conspicuous" within the jurisdiction where the
agreement happened to be found with the testator at
the time of his death. But in any case, and supposing

(1) [1891] A.C. 476. (3) 28 Beav. 224.
(2) [1912] A.C. 212. (4) 3 Ch. App. 224.
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1915 the rule to be as applicable to the case of an implied
IN RE as of an express covenant to pay, it remains a pure
MUIR

ESTATE. (luestion of the construction of the agreements. What

Davies J. did the parties intend ? If they intended that the re-
- cital should operate as a covenant, then the debtor

would be liable accordingly. But it seems to me clear
that the recital was not inserted for the simple pur-
pose of acknowledging a debt by a deed under seal
without any other object declared by the deed in which
case a covenant to pay might be implied. On the con-
trary, the object and purpose of the agreement was to
create a binding contract for the sale of a piece of land
and 'to shew how and when the purchaser was to com-
plete the payments of the purchase money, in order
that he might obtain his title. As to the intention of
the parties, the fact that the agreements do contain
express covenants as to money that might be expended
by the vendor in paying insurance rather goes to shew
that where it was intended there should be a covenant
to pay moneys under the agreement it was so ex-
pressed. Those agreements even if a covenant to pay
the purchase money could be implied from the lan-
guage of the recital are not, I agree with Perdue J.A.,
of the Court of Appeal, like money bonds, scrip or
mortgages containing express covenants to pay money,
etc. Before the executors could have any right to re-
cover the purchase moneys under these agreements,
they would have to obtain probate of the will in Sas-

katchewan and have the lands transmitted to them in
accordance with the statute of that province. They
have no rights under the agreements until they have
put themselves in a position to perform the vendor's
obligations under them. They could not recover the

purchase moneys until they had obtained power to
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convey the lands to the purchaser and they could only 19i5

obtain such power by having their probate of the will IN RE
MUIR

re-sealed in Saskatchewan, the statutory equivalent ESTATE.

of taking out ancillary probate there. Davies J.

These instruments are mere agreements for the
sale of land in Saskatchewan and involve mutual obli-
gations on the part of vendor and vendee which can
only be performed under the laws of that province
and which cannot be enforced by the appellant execn-
tors until they have first complied with those laws.

The most important question, however, still re-
mains, namely, whether the "Succession Duties Act"
of the Province of Manitoba was intra .vires of the
legislature of that province.

The contention on the part of 'the appellant was
that the construction to be put upon this Act and other
similar succession duties Acts of the different pro-
vinces of the Dominion, was decided by the Judicial
Committee in the recent case of Cotton v. The King
(1). In that case it was held that the Quebec "Suc-
cession Duties Acts" did not impose duties upon the
transmission of movable property outside of the pro-
vince and that the taxation imposed by them on such
property was not direct taxation within the meaning
of the "British North America Act" and was conse-
quently ultra vires the legislature of the province.

If this contention as made by the appellants was
sustained, of course this appeal should have to be
allowed and the results in the several provinces of the
Dominion would be most serious and disquieting.

I have reached the conclusion after a very careful
study of this decision of the Judicial Committe in the

(1) [19141 A.C. 176.
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1915 Cotton Case (1), that it does not warrant the broad
IN RE contention stated above.
Muix

ESTATE. The language made use of by Lord Moulton, who

DaviesJ. delivered the judgment, in parts of his judgment deal-

ing with the transmission of movable property outside
of the province, was very broad and general and would
seem at first sight to justify the conclusion that all
succession duties Acts of the several provinces neces-
sarily violated the constitutional prohibition against
provincial indirect taxation.

I do not think, however, their Lordships intended
by any means to go that far or, indeed, to go any
further than the specific question then befbre them re-
quired them to go. The language used by Lord Moul-
ton must be read as only having reference to this
special question they were in that case called upon to
decide, namely, whether the Quebec Legislature im-
posed succession duties or had power to do so upon the
transmission of movable property outside of the
province.

In the Cotton Case (1) the duties had been levied
upon two estates: first, on that of Charlotte L. Cotton;
and, afterwards, on that of her husband, Henry H.
Cotton, whom Charlotte predeceased.

A distinction was attempted to be made between
the law as it stood -at the death of Charlotte L. Cotton
and as it was afterwards amended and stood at the
death of Henry H. Cotton, and it was there con-
tended that the amendment defining the meaning of
the term "property" expressly included

all movabes wherever situate of persons having their domicile or
residing in the Province of Quebec at the time of their deaths.

(1) [1914] A.C. 176.
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Their Lordships, however, were of the opinion that 1ns

this amended definition of the word "property" did IN RE
lIfan

not enlarge the express language of the operative ESTATE.

clause of the Act which provided that of this property Davies J.
(that is the property made subject to the duties) -

those portions only are taxed which are "biens situds
dans la province."

Dealing with this Act before it was amended and
with reference to Charlotte L. Cotton's estate. His
Lordship says at page 186:-

No question arises as to the applicability of the doctrine mobilia
sequentur personam, because the section expressly limited the taxa-
tion to property in the province, and, therefore, whether or not the
province possessed and might have exercised a right to tax movable
property locally situated outside of the province, (such right arising
from the domicile of the testatrix) it did not see fit so to do. For
the same reason no question of ultra vires arises in this part of the

case, 'since the appellants do not dispute the power of the Quebec
Legislature to tax movable property situated in the province.

Dealing next with the Act after it was amended

and with reference to Henry H. Cotton's estate, he

says:-

The same consideration which was decisive in the former case

(Charlotte L. Cotton's), therefore, applies with equal force here.

His Lordship having thus disposed of the appeal
with respect to the claims for succession duties on each
of the two estates, on the ground that the statute
either as originally enacted or as subsequently
amended did not authorize the taxation of movable pro-
perty situate outside of the province, went on to con-
sider whether the succession duty imposed would be
within the definition of an indirect tax if it be taken
that the duty was imposed on all the property of the
testator wherever situate - that is on the assumption
that the limited words "property situate within the

43.5



SUPREME COURT OF CANADA. [VOL. LI.

u 191 province" were deleted from the operative taxing sec-
1r RE tioB.
MUIR

ESTATE. After quoting a number of the sections of the Act,
Davies j. he concludes that they only can be construed as

entitling the collector of Inland Revenue to collect the whole of the
duties on the estate from the person making the declaration under
oath of a complete schedule of the estate required by the sections
quoted and who must recover the amount so paid from the assets of
the estate or more accurately from the persons interested therein.

Taking as an instance the facts of the case, then
before him, of movables in New York bequeathed to
one domiciled in, Quebec, and stating that there was
no accepted principle in international law to the effect
that nations should recognize or enforce the fiscal laws
of foreign countries - and that in such a case the
legatee would, on duly proving the execution of the
will, obtain the possession and ownership of such
securities after satisfying the fiscal laws of New York
relating thereto, he asks: How then would the provin-
cial Government in such case dbtain the payment of the
succession duty? And answers his question by saying
that it could only be from some one who was not in-
tended himself to bear the burden but to be recouped
by sone one else, and that

such an impost appeared to their Lordships plainly to lie outside
the definition of direct taxation accepted by this Board in previous
cases.

To assume that by this judgment the Judicial Com-
mittee intended to reverse many previous decisions of

the Board which had held either expressly or by neces-

sary implications that succession duty statutes pro-
perly framed and imposing taxes on movable or other
property within the province were intra vires the legis-
latures which enacted them, would be unjustifiable.
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In the case of Rex v. Lovitt(l) their Lordships ex- 1915

pressly held, at page 223, that the statute of New IN RE

Brunswick there in question E E.

was intended to be a direct burden on that property (i.e., taxable Davies J.
property within the province) varying in amount according to the
relationship of the successor to the testator.

Nothing is said in the judgment of the Board now
under review calling in question this declaration of
the intention and effect of the New Brunswick "Suc-
cession Duties Act." The only reference made to that
case is as follows:-

In the case of Rex v. Lovitt(1) no question arose as to the power
of a province to levy succession duty situated outside the province.

And so.in regard to WI/oodruff v. The Attorney-General
for Ontario (2), the decision of the Judicial Committee
in which, when the Cotton Case(3) was 'before us I
considered as binding upon us, and followed, the only
remark they made is that

the circumstance of the case were so special and there is so much
doubt as to the reasoning on which the decision was based that their
Lordships have felt that it is better not to treat it as governing or
affecting the present decision.

But not a suggestion that the Ontario "Succession
Duties Act" so far as it levied taxes upon property
within the province was ultra vires the legislature.

Assuming, therefore, I am correct in my under-
standing of the decision reached by their Lordships in
the Cotton Case(3), I come to the Manitoba "Suc-
cession Duties Act" as it stood amended at the death
of the testator Muir and under which the taxes in dis-
pute in this case are levied. With respect to the "Kir-
kella lands" of the testator, situated in Saskatchewan,

(1) [19121 A.C. 212. (2) [19081 A.C. 508.
(3) r(9141 A.C. 176.
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1915 and the debts arising out of the agreements for the
IN RE sale thereof I have already expressed my opinion that
MUIn

ESTATE. they do not come within the Act and are not taxable.

Davies J. And with regard to the subject matter the statute
deals with I am of opinion that it is direct taxation
and not indirect. I accept the definition of direct
taxation as

one which is demanded from the very person whom it is intended
should pay it,

and I think that the taxes sought to -be imposed by
that statute are such.

It is the estate that must pay the tax and it is the
estate upon which the statute imposes the liability.
The fact that the executor or the administrator is the
channel through which the estate makes payment can-
not make the tax indirect. He represents the estate.
It is, in fact, by the law of Manitoba all vested in him
and in paying the duties when he does so, he acts
merely as the agent or person in charge of the estate.

The question is one of intention or expectation.
Did the legislature either expect or intend that the

executor or administrator should pay money out of his
own pocket and afterwards take his chances of re-
covering it back from the legatee or beneficiary to

whom the property was bequeathed or who by law

became entitled to it ?
The statute answers the question I think in its 15th

and 1.6th sections, which read as follows:-

15. Any administrator, executor or trustee, having in charge or

trust, any estate, legacy or property subject to the said duty shall

deduct the duty therefrom, or collect the duty thereon upon the

appraised value thereof, from the person entitled to such property,

and he shall not deliver any property subject to duty to any person

until he has collected the duty thereon.
16. Executors, administrators, and trustees shall have power to
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sell so much of the property of the deceased as will enable them to 1915
pay said duty in the same manner as they may be or are enabled by IN RE
law so to do for the payment of debts of the testator or intestate. I

MUIR

Here executors and trustees are classed together. ESTATE.

They are to deduct the duty from the property under Davies J.

their charge or which they hold in trust or collect it
from the beneficiary, and are forbidden to deliver any
property subject to duty to any person until the duty
is collected. They are given power to sell so much of
the property of deceased as will enable them to pay
the duty in the same manner as they may do to pay
the debts of the testator or intestate. If the property
is of a character enabling -them to deduct the duty
they do so. If it is n6t they collect the duty from the
beneciary or sell so much of the property as will enable
them to pay the duty. But there is neither an inten-
tion nor an expectancy that they would pay, nor an
obligation imposed upon them to pay, the duty out of
their own moneys and take the chances of recovering it
back from the beneficiary.

It must be remembered that in Manitoba the execu-
tor or administrator is by statute made for the time
being the owner of all the property of the deceased
testator or intestate as the case may be. Section 21
of the "Devolution of Estates Act" as enacted by 5- &
6 Edw. VII., ch. 21, sec. 1, and section 20 of the "Will,
Act," R.S.M., 1902, ch. 174

But,-of course, he only holds it for the purpose of
administering the estate and as I have shewn is ex-
pressly empowered by section 16 of the "Succession
Duties Act," to sell the property to pay the tax.

Section 5 of that Act says:-

Save as aforesaid the following property shall be subject to a
succession duty as hereinafter provided,
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1915 and sub-section (a) says:-
IN RE All property within this province and any interest or income
MUIR therefrom

ESTATE.

Davies J. shall be liable to the duties. Section 6 provides for the
filing by the executors or administrator before the
issue of letters probate or grant of administration
of a full itemized inventory of all the property of the deceased per-
son and the market value at the death of such deceased person,

and goes on to provide either for the payment by the
executor or administrator of the duties called for by
the Act or for the delivery -of a prescribed bond con-
ditioned for the due payment of any 'duty to which the
property coming to the hands of such executor may
be found liable.

I conclude that the duties under this Act were to
be, as they were determined by the Judicial Com-
mitee to be in the Lovitt Case(1),
a direct burden on the property varying in amount according to the
relationship of the successor to the testator,

and so to be burdens which the legislature had author-
ity to impose.

I- would, therefore, vary the judgment appealed
from by excluding from the property subject to duty
the debts arising out of the agreements for the sale of
the "Kirkella lands" in the Province of Saskatchewan
as not being specialties within the rule and with this
variation I would dismiss the appeal, but without
costs.

IDINGTON J.-The question of jurisdiction raised

at the -opening of the argument herein, is, in my
opinion, so far from being beyond doubt that if either
party had taken or maintained the objection I think

(1) [19121 A.C. 212.
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we should have refused to exercise so doubtful a jur- 1915
isdiction. IN RE

Mum
The parties hereto seem tacitly agreed we should ESTATE.

act. Hence we may be justified in ignoring the doubt Idington J.
though, if that consent be our only right to hear them, -

the result may be a non-appealable judgment such as
appears in Attorney-General of Nova Scotia v.
Gregory (1).

It is upon the amendment of 52 Vict., ch. 37 (D.),
alone that our jurisdiction, if any, must rest. It
seems, in one way of reading it, possibly wide enough
to confer jurisdiction in any case relative -to what is
involved in the probate of wills. But is the question
to be determined herein at all of that nature? It may be
that the legislature in the due exercise of its plenary
power over civil rights in a province can say, as a con-
dition precedent to anything being done in its courts,
constituted by it with such limitations of authority as
it has seen fit to confer, that such courts shall not hear
the application for probate unless and until the tax
for transmission has been secured and hence make the
refusal to grant or granting of probate dependent
thereon. But what has all that to do with the plain
primary meaning of a "court of probate" acting as
such or how can it bring this appeal within that termi
as used in the amending Act ?

I take the phrase "court of probate" in the sense
indicated, for example, in Pattison's Trustees v.
Edinburgh University(2), referred to in vol. 4, page
437, of Stroud's Judicial Dictionary.

But if all the judgments pursuant to any of the
powers assigned to and exercised by said courts

(2) 16 Ct. of Sess. Cas. (4 ser.) 73, 75n.
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1915 (called "Surrogate" in Ontario and the Western Pro-
IN RE vinces) in a variety of ways beyond the mere granting
MUIR

ESTATE. or refusing of probate were to be held reviewable here

Idington J whenever involving five hundred dollars, then it seems
- singular that this court has not been troubled ere this

with some such case as might fall within the ambit of
that view.

It is not the work of the court when acting in hear-
ing the application for probate that we are herein
askedto pass upon.

The Maritime provinces have called their courts
dealing with such matters "Courts of Probate" and a
number of appeals resting upon said amendment have
come from there, but none involving any mere col-
lateral matter without touching upon what is, pro-
perly speaking, the work of a court of probate has
been cited in argument herein.

That is a remarkable result if the expression is to
be held as covering anything else done in or by said
court than what I suggest. It is to be observed that
the case of Lovitt v. The King (1) came here by virtue
of a case stated for the Supreme Court of New Bruns-
wick.

The exclusion of Quebec (where'there are no courts
bearing the name "probate," but the Superior Court
in certain cases discharges the duty involved) from
the operation of the Act, rather clearly indicates we
should not attach too much significance to the name,
but look at the substance and confine appeals within
the limits which that indicates.

Having thus indicated the reasons for my doubt I
accept what seemed on the argument to be the opinion
of the majority of this court as to its jurisdiction as

(1) 43 Can. S.C.R. 106.
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binding me, and accordingly proceed to pass upon the 1915

questions raised by the appeal. IN RE
MUIR- have no doubt as to the power of the legislature, ESTATE.

resting upon its plenary power over not only the pro- Idington J.
perty in a province, but also civil rights in a province -

and the constitution of the courts therein and limita-
tion of their powers, to enact a law such as before us
imposing a tax as a condition precedent to giving its
assent through its courts to the transmission of any
property so far as such assent may be necessary in law.

It is argued that it is not a direct tax because the
executor has not the money to pay it and in the first
place gives a bond for its due payment and the amount
payable thereunder depends upon a number of consid-
erations set forth in the legislation, and the modes of
inquiry and determination also thereby provided for,
and that the executor has to recoup himself out of the
estate when realized and when debts and expenses are
paid.

All thesethings constitute but the legal machinery
for the detetmination of the facts and the scale by
which the tax is to be measured.

Those beneficiaries sharing with the state in that
which the executor may have realized, I rather think
feel that the tax is pretty direct. They know that the
executor or other personal representative is but their
agent, as it were, by whose hands they receive what
they get and that he has no civil right in the province
to assert any acquisition of the property of the de-
ceased, but what the legislature has chosen to give
assent to.

I repeat we must look at the actual substance of
things and not be misled by mere words.

If and so far as the person becoming ultimately
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1915 entitled under this process to receive his share in the
IN RE estate of a deceased can obtain by law any of it with-
Munt

ESTATE, out provincial legislation that property so obtained

Tdington I. may not be taxable. No such proposition in law or in
- fact is or can be put forward relative to what is in

dispite herein; therefore, I am, for clarity's sake,
resolved not to travel into side issues and other cases.

There are only two items in question herein.

That known as the claim against one Little resid-
ing in the province, clearly is not -only in the province
and dependent upon the civil right conditionally con-
ferred by the province, but is also collectable there.
And if his assets have to be followed elsewhere it is
only by virtue of that civil right so conditionally given
that they can be followed.

The other item is a specialty -debt held by deceased
at his domicile in Manitoba, enforcealble there if the
debtor had any property there, and wherever to be en-
forced must be dependent upon the same civil right
also conditionally conferred by the province.

I hold that there is in the contract in question a
covenant for the payment of said debt. And even if
the purchaser of the land, for which it is given, has to
be constrained, by virtue of his necessity to get a title,
to pay, and that upon the facts should happen to be
efficacious as a means of enforcing payment, it is to
Manitoba he must come to discharge his debt and there
tender a conveyance for execution.

I can conceive of the like cases where the balance

unpaid might so far exceed the value of the land as to

render the covenant of no value and the recovery of

- the land be the only thing available. No such thing is.

set up here except incidentally arguing that there is.
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no covenant; I, therefore, need not follow that alterna- 1915

tive. IN RE
MAUrm

The appellant's counsel tells us there is required ESTATE.

by the law of Saskatchewan an ancillary probate to be Idington J.
got there to complete the title to the purchaser. That -

is the purchaser's business. If there is required by
Saskatchewan law anything beyond the nominal ex-
pense of producing such verification as to obtain regis-
tration, and thus in the nature of a second succession
tax, then I should be sorry to find such legislation in
any province. It is the vicious practice of insisting
upon such double taxation that has aroused some
antagonism to these succession taxes. I am glad to see
that the Legislature of Manitoba has been moving
in the direction of trying to avoid the evil. The merely
reprehensible nature of legislation producing such evil
should have no weight in measuring the right and
power of the province. And every attempt on the part
of the courts to ameliorate such incidental evil results
by way of needlessly limiting and cutting down the
power given by the "British North America Act" to
provincial legislatures weakens the forces which would
otherwise be directed to enlighten public opinion and
produce in the legislature a proper consciousness of
the unrighteousness of such methods.

There is only one thing involved in this case for us
to deal with and that is the power of the legislature.
All such collaterial arguments as bear upon the abuse
of the power should be discarded and we will thereby
be the better able to reach a clear apprehension of
what that power is.

The basis of the right to tax the transmission was
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1915 expressed by Lord Loreburn in _Winans v. Attorney-
IN RE General (1), at page 30, as follows:-
MUIR

ESTATE. In both cases the property received the full protection of British
- laws, which is a constant basis of taxation, and can only be trans-

Idington J. ferred from the deceased to other persons by a British Court.

I admit that some recent decisions and dicta in
other judgments, if followed to their logical conclu-
sions of measuring the civil rights in a province by the
consequences thereof when having to be dealt with
abroad, would so abridge the rights and powers of pro-
vincial legislatures as to revolutionize the fundamental
principles upon which the legislatures and judiciary
of this country have for a life time proceeded. For
my part I shall not attempt to build upon the founda-
tion so laid until, if ever, it has reached such further
development as to become by concrete decisions abso-
lutely identical in principle with that we have to pass
upon.

In regard to the argument founded upon such de-
cisions and -the supposed logical result thereof I should
adopt and apply here the language of Lord Halsbury
in the case of Quinn v. Leathem(2), at page 506.

This case does not fall within that category. It is
well within the principles proceeded upon in the case
of Bank of Toronto v. Lambe(3), where the court
above, referring to the application of the definition of
scientific political economists as limiting the powers
of principal legislatures over direct taxation, at page
582, spoke as follows:-

It would deny the character of a direct tax to the income tax
of this country, which is always spoken of as such, and is generally
looked upon as a direct tax of the most obvious kind; and it would

(1) [1910] A.C. 27. (2) [1901] A.C. 495.
(3) 12 App. Cas. 575.
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run counter to the common understanding of men on this subject, 1915
which is one main clue to the meaning of the legislature. IN RE

Not only the income tax but much else of local ES .

taxation that has hitherto passed unchallenged would Id.go J.

have to be revised if some such definitions had to be
rigidly adhered to as the measure of the provincial
legislatures' powers instead of the common sense of
mankind as recognized in what I quote and the re-
cognized legislative powers of other colonies in this
regard.

It is further to be observed that it is not direct
taxation of property within the province, but direct
taxation within a province, that is the term used in
the "British North America Act."

If people can get property of a deceased outside the

province without asking or relying upon provincial
authority then they may escape the tax.

Counsel for appellant complained that a schedule
had to be filed shewing the entire estate of the de-
ceased. That is simply as the basis of classification
and for the determination of whether or not the de-
ceased and his estate and those getting it fall within
the class who could reasonably be asked to contribute
to the public revenue.

That may in some cases rank the estate as of those
which should pay 10%, for example, instead of 5%, or
nothing.

The severity of it may in many cases be unwise and
unjustifiable, but that has nothing to do with the exis-
tence of the power. It is merely the scale upon or by
which the tax is to be measured.

If we had to clarify the legislative mind on the
subject of taxation or to pass upon the merits of its
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1915 product relative to taxation we should have perhaps a
IN RE pretty heavy task. Some notions apparent in the work
MUIR

ESTATE. may occasionally seeju to us to be crude.

Idington J. But for us to tell the legislators that when using
- this exclusive power of the "British North America

Act" over civil rights they must in the case of the
beneficiaries 'by the death of -one who has grown rich
under the laws of his domicile, perhaps by virtue
thereof, be careful that the power over civil rights be
not used, 'but the law be so framed as to offer him a
premium at the close of life to invest his -acquisitions
abroad and thereby escape the tax which probate -duty,
legacy duty, succession tax or death duty, or whatever
other name be given the tax, would be apt to bring a
sharp retort.

To try to distinguish between these names acci-
dentally given in the course of the development of a
century or more of law in England tends only, I sub-
mit, to lead to confusion. The purpose of the legisla-
ture has plainly been to so use its power over civil
rights and to insist upon its right to withhold its
needed sanction to give him claiming such benefits as
derivable therefrom, unless and until this tax is paid.
So acting I think the legislature is well within its
powers within the province.

I think, therefore, the appeal should be dismissed
with costs.

DUFF J.-I think this appeal should be dismissed.
The statute in so far as it professes to impose duties in
respect of property having a situs within Manitoba
mut be held, I think, to be intra vires on the authority
of Rex v. Locitt(1). In so far as it professes to

(1) [19121 A.C. 212.
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impose duties on property not having a sitius within 1ns

the province it must, I think, be held to attempt the IN RE
MUIBRimposition of taxes which are not "direct" taxes be- ESTATE.

cause it appears to me that as regards that feature of Duff J.

it the reasoning of Lord Moulton in Gotton v. Rex (1), -

at page 195, -applies; and the result of that reasoning
is, I think, that any attempt on the part of the pro-
vince to exact succession duties in respect of property
not situate within the province and without respect
to the domicile of the beneficiary must fail for the
simple reason that such taxation if effectual (in cases
in which - the situs of the property being, let it be
noted, outside the province - the beneficiary is domi-
ciled abroad as well as in other cases) cannot be
"direct taxation" within the meaning of that phrase
as construed in that case.

I have had not a little difficulty in satisfying my-
self upon the point whether the provisions of the Act
which bring personal property outside the province
under the incidence of the duty ought not to be con-
sidered as of the essence of the statute in such a degree
as to make it impossible to sustain the duty upon pro-
perty within the province; after a good deal of doubt
I have come to the conclusion that it is possible, in
this case, and right to treat the provisions of the
statute which if enacted by themselves would have
been valid, as severable from those provisions which
are ultra vires.

ANGLIN J.-The appellants challenge the right of
the Province of Manitoba to recover succession duties
from them as executors of the late Robert Muir, who

(1) [1914] A.C. 176; 15 D.L.R. 283.
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1915 died domiciled in Manitoba, in respect of certain debts
IN RE known as the "Little debt" and the "Kirkella lands

ES . debts," which formed part of the assets of his estate.
n ~It is asserted that these debts are not dutiable because

Anglin J.
- they are not "locally situate" within the province; and

that whether they are "locally situate" within or with-
out the province the legislation authorizing the tax im-
posed is ultra vires.

Proceeding under section 19 of the Manitoba "Suc-
cession Duties Act" (R.S.3M., 1902, ch. 161), the Sur-
rogate Court of the Eastern Judicial District of Mani-
toba held the appellants liable to pay these duties.
This judgment was affirmed by the Court of Appeal
for Manitoba.

At the threshold of the appeal to this court there
arises a question of jurisdiction. Is the Surrogate
Court of Manitoba, admittedly not a superior court, a
"Court of Probate" within the meaning of clause (d)
of section 37 of the "Supreme Court Act" ? This pro-
vision was introduced by 52 Vict., ch. 37. It had been
held in Beamish v. Kaulbach(1), that this court had
not jurisdiction to entertain an appeal in a case which
originated in the Court of Wills and Probates of the
County of Lunenburg, Nova Scotia. Having regard

* to the special provision made in section 96 of the
"British North America Act" in regard to the courts
of probate in the Provinces of Nova Scotia and New
Brunswick and to the history of the surrogate courts
in Ontario, upon which the surrogate courts of Mani-
toba appear to have been modelled in their constitu-
tion and jurisdiction (R.S.O., 1913, ch. 62; RS.1.,
1902, ch. 41), there would seem to be some ground for

(1) 3 Can. S.C.R. 704.
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the suggestion that, if its application is not confined u9s

to the probate courts in the two former provinces, IN RE
MUIR

which have always been styled "Courts of Probate," ESTATE.

such courts as the surrogate courts of Manitoba are Anglin J.

not within clause (d) of section 37 of the "Supreme

Court Act" If they are, a rather wide field of juris-

diction to entertain appeals in surrogate court matters

would seem to be opened up.

It is also suggested that in the proceedings pro-

vided for by the section 19 of the Manitoba "Succes-

sion Duties Act" the surrogate court does not act as a

court of probate, or that those proceedings are taken

before the judge of the Surrogate Court as persona de-

signata. subject to a special right of appeal to the pro-

vincial court of appeal, and that there is, therefore, no

right of appeal to this court. 1While by no means

entirely satisfied that we have jurisdiction to enter-

tain this appeal, in deference to the opinions of my

learned colleagues who think that we have jurisdic-

tion, I shall proceed to consider the appeal on its

merits.

In regard to the "Little debt" the unanimous con-

clusion in the provincial courts, that, as a simple con-

tract obligation, it was locally situate at the residence

of the debtor in Manitoba, seems to me incontrover-

tible; and, while it has occasioned some divergence in

judicial opinion, I am not prepared to differ from the
view of the majority of the learned judges of the Court
of Appeal that the respondent's contention that the
"Kirkella lands claims" are locally situate in Mani-
toba, because they are specialty debts, is also well
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1915 founded. Commissioners of Stamps v. Hope (1);
IN RE Emmens V. Elderton (2) ; Russell v. Watts (3) ; Aspdin.
MUIR

ESTATE. V. Austin(4) ; Farrall v. Hilditch(5) ; Lay v. Mottram

Anglin J.
- In Cotton v. The King (7) the nature of succession

duties imposed by the Legislature of Quebec was con-
sidered by the Judicial Committee. Although the case
then before their Lordships might have been fully dis-
posed of by the construction placed by them on the
Quebec "Succession Duties Act," which excluded the
property in question from its purview, Lord Moulton,
delivering the judgment of the Board, after stating the
questions at issue - the one as to the construction of
the Quebec statute, the other as to the nature of the
taxation which it imposed-says:-

These are the two questions which this Board has to resolve, and
though it may well be that the decision of one of these questions in
favour of the appellants might render it unnecessary to decide the
other, their Lordships are of opinion that they are of co-ordinate
importance in the case, and that they should base their judgment
equally on the answers to be given to the one and to the other. The
latter of the two questions is of the greatest practical importance in
view of the fact that by a later statute the operative portion of the
section has been amended by omitting the qualifying words "in the
province" so that a decision depending on the presence of those words
would have no application to the present state of legislation.

Their Lordships' opihion, that, at least in regard
to outside movables, the tax imposed by the Quebec
"Succession Duties Act" would be indirect and the
Act to that extent ultra vires, certainly cannot be re-
garded as obiter dictum. They have seen fit expressly
to base their judgment upon it.

(1) [1891] A.C. 476. (4) 5 Q.B. 671, at p. 683.
(2) 4 H.L. Cas. 624, at pp. (5) 5 C.B.N.S. 840.

666-7.
(3) 10 App. Cas. 590, at p. (6) 19 C.B.N.S. 479.

611. (7) [1914] A.C. 176.
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The liability to succession duties of movable pro- 1915

perty locally situate outside the province was the IN RE
MUIR

question at issue in the Cotton Case(1). Under the ESTATE.

Quebec statute the person who made the schedule and Anglin J.
declaration of the assets of the estate was held to be -

personally liable to pay the whole of the duties im-
posed on the estate (p. 194), and to be entitled to

recover the amount so paid from the assets of the estate, or, more
accurately, from the persons interested therein.

This provision was dealt with as if applicable equally
to assets outside and to assets within the province. As
an illustration of the indirectness of the Quebec taxa-
tion, Lord Moulton intances the case of

bonds or shares in New York bequeathed to some person not domiciled
in the province,

which the legatee could obtain on duly proving the
will in New York and satisfying its fiscal laws in rela-
tion thereto regardless of any duty imposed by the
Quebec statute. "The Quebec Government," his Lord-
ships adds,
could in such a case obtain its succession duties only from some one
who was not intended himself to bear the burden, but to be re-
couped by some one else.

Because

the payment is obtained from persons not intended to bear it, within
the meaning of the accepted definition above referred to, (John
Stuart Mill's well-known definition of indirect taxation.)

their Lordships held the Quebec legislation ultra
ires, at all events as to movables situate outside the

province, as imposing taxation which was not "direct
taxation."

Section 5 of the Manitoba "Succession Duties Act,"

(1) [1914] A.C. 176; 15 D.L.R. 283.
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1915 as enacted in 1905 and in force in 1908, rendered the
IN RE movable property of -a domiciled decedent situate
MUI

ESTATE. WithOut the province as well as all his property situ-

Anglin J.- ate within the province liable to succession duties.
- Section 15 provided that:-

Any administrator, executor or trustee having in charge or
trust, any estate, legacy, or property subject to the said duty shall
deduct the duty therefrom, or collect the duty thereon upon the
appraised value thereof, from the person entitled to such property
and he shall not deliver any property subject to duty to any person
until he has collected the duty thereon.

On obtaining grant of probate or administration the
personal representative was required by section 6 to
execute and deliver to the surrogate clerk a bond

conditioned for the due payment to His Majesty of any duty to
which the property coming to the hands of such executor or admin-
istrator may be found liable.

Giving to the words "coming to the hands" their
widest signification (Batten, Proffitt d- Scott v. Dart-
mouth Harbour Commission ers(1)), having regard
to the terms of section 15, it would seem to be at
least arguable that the personal liability of the ex-
ecutor or administrator was confined to duties pay-
able in respect of property of which he should be
entitled to obtain possession under and by virtue of

the Manitoba grant, as a condition of receiving which

he was obliged to give the bond for payment of suc-

cession duties. If so, as to the duties on outside mov-

able property the Manitoba statute would seem to

be di stinguisbable from the Quebec legislation. But if

the liability of the Manitoba executor or administra-

tor should also extend to duties in respect of movable

property of which possession could be obtained only

(1) 45 Ch. D. 612, at p. 622.
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under a foreign grant of probate or administration, or 1

if outside movable property, though coming to the IN RE
MUIRhands of the Manitoba executor or administrator, ESTATE.

should be dealt with by a foreign court in the manner Anglin J.
indicated in Lord Moulton's illustration, no doubt the -

duties imposed upon it by the Manitoba statute would
contravene the prohibition against indirect taxation
equally with the duties considered in the Cotton Case
(1) .

Upon a careful study of Lord Moulton's opinion,
however, although I certainly do not find that the view
which I expressed in the Cotton Case(2), at pages 532
et seq., was approved of in the Judicial Committee,
neither do I find that it was overruled or even ques-
tioned. Their Lordships merely preferred to rest their
conclusion that the taxation of outside property in
that case was ultra vires upon another ground. ITav-
ing had no reason to change or modify it, I respect-
fully adhere to my opinion that succession duties such
as those provided for by the Manitoba statute imposed
in respect of any property physically or locally situate
outside the province are not "taxation within the pro-
vince" and are, therefore, ultra vires of a. provincial
legislature. To that extent I think the Manitoba "Suc-
cession Duties Act" as it stood in 1908 cannot be sup-
ported.

But I see no difficulty in severing the provision of
that Act relating to the taxation of outside movable
property from the rest of the Act. It is not essential
to the scheme of the legislation. Neither the character,
the incidence, nor the amount of the duties imposed on
the property within Manitoba could be in any way

(1) [1914] A.C. 176; 15 D.L.R. 283.
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1915 effected by the excision of the provision for the taxa-
IN RE tion of outside movaibles. The only effects of deleting
MUIR

ESTATE. it would be that the province would receive a some-
Anglin J what smaller revenue under the statute and the benefi-

- - ciaries of outside movable. property would escape the
burden of the taxation.

After indicating the indirect character of the tax
imposed by the Quebec statute by instancing the pro-
cedure requisite for its collection in the case of foreign
bonds or shares bequeathed to a person not domiciled
in the province, Lord Moulton proceeds to say:-

Although the case just referred to is probably one of the nmost
striking instances of the excess of these duties beyond the legal
limits of the powers of the provincial legislature it is by no means
the only one. Indeed, the whole structure of the scheme of these
succession duties depends on a system of making one person pay duties
which he is not intended to bear, but to obtain from other persons.

In this passage it seems to me that their Lordships
condemn the Quebec succession duties as indirect tax-
ation regardless of whether the property in respect of
which they are levied is within or without the province.

But with regard to assets within the province the
Manitoba legislation differs essentially from that of
Quebec. Under the latter, as construed by the Judi-
cial Committee, direct personal lialbility to pay the
duties is imposed on a person who may never have
any of the assets of the estate in his hands. Speaking
of the sections of the statute which deal with the
method of collection of the duties imposed upon the
property of the decedent, Lord Moulton says:-

Their Lordships can only construe these provisions as entitling tb
collector of Inland Revenue to collect the whole of the duties on the
estate from the person making the declaration, who may (and as we
understand in most cases will) be the notary before whom the will
is executed and who must recover the amount so paid from the
assets of the estate or, more accurately. from the persons interested

therein.
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Under the Manitoba statute the only liability im- 1915

upon the executor or administrator or trustee and is IN RE
MUInconfined to duties upon any estate, legacy or property ESTATE.

which he has in charge or trust (sec. 15). Title to the Anglin J.
entire succession of the decedent within the province -

posed, other than that upon the property itself, is
vests in his personal representative. It is out of that
which comes to his hands as personal representative
that the executor or administrator is required to pay.
le is empowered to collect the duty from the devisee
or legatee before delivering over any property subject
to duty and to sell so much of the property of the de-
ceased as may be necessary to enable him to pay such
duty (sec. 16). We have not, therefore, the case of
one not intended to bear the burden being required to
pay the duty and to recoup himself thereafter either
from the assets of the estate or from the persons inter-
ested therein. The personal representative has im-
posed upon him the obligation of collecting for the
province the duties imposed upon the property of the
decedent which comes to his hands and is under his
control. The security which he gives is for the faith-
ful discharge of that duty. It is only upon default in
fulfilling it that he incurs personal liability. To hold
that such taxation is indirect merely because it is
levied through the instrumentality of the personal re-
presentative seems to me not only to be something
which the Judicial Committee did not decide in the
Cotton Case(1), but to involve a limitation on the
provincial power of direct taxation which would be
largely destructive of it. Unless required to do so by
a decision of their Lordships, or of this court, much

(1) [19141 A.C. 176; 15 D.L.R. 2,3.
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1915 more directly in point, I am not prepared to accept
IN RE that position. As to the duties imposed upon property

ESTATE. locally situate within the province the Manitoba "Suc-

Anglin J cession Duties Act," in my opinion, provided for

direct taxation within the province in order to the raising of a re-
venue for provincial purposes,

and was, therefore, intra vires of the provincial legis-
lature.

I have not overlooked Lord Moulton's observations,
at page 194, that in the Quebec case "there is nothing
corresponding to probate in the English sense," and at
page 195, that

this (the payment of duties) is not in return for services rendered
by the Government as in the cases where local probate has been neces-
sary and fees have been charged in respect thereof,

or Lord Robson's remarks in Rex v. Lovitt (I), at
page 223. I cannot think that their Lordships meant
to -suggest that the succession duties imposed by
the New Brunswick statute, which is in this respect
indistinguishable from the Mlanitoba statute, were in
the nature of probate fees and therefore not to be
deemed taxation. But, if they did, these expressions
of opinion were obiter and I am, with all proper defer-
ence, of the opinion that the duties imposed by both
these statutes are not in any sense "fees charged in re-
spect" of the grant of probate or administration. They.
are imposed in addition to and independently of the

fees charged- for these services - "over and above the

fees provided by the 'Surrogate Courts Act.' " They

are levied indifferently upon movable property within
and without the province - upon all the decedent's

property within the province to which title is conferred

(1) [1912] A.C. 212.
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by the Manitoba probate or administration and upon 1915

his movable property without the province to which it TX RE

confers no title. Their amount varies according to ETATE
the degree of consanguinity between the decedent and

Anglin J.
the beneficiary and the amount of the estate. I deem
these succession duties taxation - not fees payable
for services - and as taxation subject to the restric-
tions of sub-section 2 of section 92 of the "British
North America Act."

For these reasons I would, with respect, dismiss
this appeal.

BRODEUR J.-The first question to be determined is
whether the debts in respect of which succession duty
is claimed by the respondent are "within the Province

of Manitoba."
There does not seeni to be any serious difficulty as

to the debt which is called the "Little debt." The de-
ceased and the debtor were both residing in that pro-
vince. It may be that Little has not in the province

sufficient means to pay what he owes, but at the same
time there is nothing to shew that he will not discharge
his obligation. It is a simple contract debt due by a
resident of the province and it is liable to the succes-
sion duty claimed.

As to the debts due in respect of the "Kirkella
lands," there is a more serious dispute. It is claimed
by the appellants that they are not "property within
the province" as required by sub-section (a) of section
5, chapter 161, Revised Statutes of Manitoba ("Suc-
cession Duties Act").

The deceased in his lifetime owned certain lands in
the Province of Saskatchewan and they had been sold
by him to different purchasers.
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1915 All those sales were evidenced by agreements for
IN RE sale under seal and those agreements were in the pos-
MUIR

ESTATE. session of the deceased in Manitoba at the time of his

Brodeur J. death.
- These agreements for sale are specialty debts and

applying the principle enunciated by Lord Field in
Commissioner of Stamps v. Hope (1), at page 482, a
debt under seal, or a specialty, has a species of cor-
poreal existence by which its locality might be re-
duced to a certainty, and it is bona notabilia where
it is conspicuous and is under the jurisdiction in
which the specialty was found at the time of death.

Another very important question -has been raised
as to whether the "Succession Duties Act" is intra

vires.

It is claimed by the appellants on the authority of
the judgment rendered by the Privy Council in the
case of Cotton v. The King(2), that the taxation im-
posed by the "Succession Duties Act" is indirect and,
therefore, beyond the powers of the provincial legis-
latures.

It is true that the very wide and inclusive language
used in some parts of that judgment might be con-
strued in that way. But in the Cotton Case (2) the
question -at issue was whether the Legislature of Que-

bec, in view of the restrictive language of section 92
of the "British North America Act," which gives to the
provinces the power to impose "direct taxation within

the province," could tax property situate outside the

province.

At the time of his death the deceased, in the Cotton

(2) [1914] A.C. 176; 15 D.L.R. 283.
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Case(1), was domiciled in Quebec, but the provincial 1915

government levied succession duties on bonds, deben- IN RE
MUIRtures and shares that were all locally situate in the ESTATE.

United States. Brodeur J.

So the question .that presented itself in that case
was as to the right of a province to tax property situ-
ate outside of the province, and it is in connection
with that feature of the case that the question of in-
direct taxation was raised. I do not think it was in-
tended to declare that a province could not require, as
a condition for local probate, that a succession duty
should be paid on property within the province.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Mulock, Armstrong &
Lindsay.

Solicitors for the respondent: Graham, Hanneson &
McTavish.

(1) [1914] A.C. 176; 15 D.L.R. 283.
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1915 THE CAPITAL LIFE ASSURANCE

*May 10, 1. COMPANY OF CANADA (DEFEND- APPELLANTS;
*June 24. ANTS)............................

AND

LYDIA A. PARKER (PLAINTIFF) ..... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Life insurance-Non-payment of preniums-31isrepresentation to in-
sured-Estoppel.

P., in payment of premiums on a life policy, gave his note for one

instalment and an overdue balance of another. Shortly before it

matured an official of the company, specially authorized to deal
with the matter, informed P. that his policy had lapsed owing to
the inclusion in the note of the overdue balance which was

against the company rules. In consequence of this representa-
tion P. did not pay the note nor tender the amount of another
instalment falling due before his death. In an action on the
policy by the beneficiary no rule of the company was proved
avoiding the policy as stated.

Held. affirming the judgment appealed against (48 N.S. Rep. 404),
Fitzpatrick C..J. and Davies J. dissenting, that the company was
estopped, by conduct, from claiming that the policy lapsed on
non-payment of the note and subsequent instalment.

Per Davies J.. that the non-payment of the note could not be relied
on as avoiding the policy, but the estoppel did not extend to the
failure to pay the quarterly premium which afterwards became
due.

APPEAL from a decision of the Supreme Court of

Nova. Scotia(l), affirming by an equal division the

judgment at the trial in favour of the plaintiff.
The material facts are stated in the above head-

note.

"PRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington.
Duff and Anglin JJ.

(1) 48 N.S. Rep. 404.
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J. J. O'Meara for the appellants. 5
CAPITAL

lellish K.(. and Findlay MacDonald K.C. for the uFE

respondent. 
ASSURANCE

CANADA
V.

THE CHIEF JUSTICE.-I would allow this appeal. PARKER.

DAVIES J. (dissenting).-I do not think there was

error in the court of appeal in holding on the findings

of the learned trial judge that the non-payment of the

note which the deceased, insured, had given for the

payment of one of the quarterly premiumns of his

policy and which note included a balance of a former

quarterly premium, did not operate to avoid his policy

or cause it to lapse.

When the note in question was about maturing,
Mr. Sorey, the superintendent of agencies of the de-

fendant company, in the course of his travelling in

the companly:s business, met the deceased in Sydney in

the presence of two of his brothers and, after seeing

the condition of his health, informed him that his

policy was no longer in force because "he had allowed

one part of an overdne premium to be carried forward

with a note covering the next premium, which is

against the rules of the company."

This statement of the company's chief representa-

tive took place between the 27th February and the 2nd

March as found by the trial judge and the note fell

due either on the 4th or, allowing for three days' grace.

on the 7th.

In consequence of the statement as above of the

policy being no longer in force the deceased did not

pay his note and I am not prepared to say that the

311/2
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191s company was not under the circumstances estopped
CAPITAL from setting up its non-payment as a ground forLIFE

ASSURANCE avoiding the policy.
Co. OF

CANADA I am, however, utterly unable to understand how
V. such a tholding can apply to the non-payment of a sub-PARKER.

a sequent quarterly premium which fell due some time
- after the conversation before alluded to and before the

death of the deceased insured.
That such a quarterly premium did so fall due and

was not paid is proved and admitted.

Can it be contended for a moment that the conver-
sation alluded to released -the defendant for the re-
mainder of his life from paying the premiums falling
due upon his policy and estopped the defendant in an
action on the policy from setting up such non-pay-
ments ?

If the argument cannot be accepted as covering
the whole period of the insured's life, then for how
long did it release -the defendant from payment of his
premiums and estop the company from setting up
such subsequent -defaults ?

The conversation had reference to a particular
note then about falling due and to the effect which the
inclusion in that note of part of 'a former overdue pre-
mium had. It may well -be held to have induced the
deceased not to have promptly paid his note until he
had had time to understand what his true position -
was, and to have estopped the company from taking

advantage of such default in its prompt payment to
avoid the policy. But it surely cannot be held to oper-
ate in the same way with respect to premiums subse-

quently falling due; or to release deceased from his

obligation to pay such subsequent premiums or to
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estop. the insurance company from appealing to the 1915

contractual result of such non-payment which was the CAPITAL
LIFE

avoiding of the policy. ASSURANCE

For this reason that there is no estoppel with re- CANADA
spect to such subsequent aceruing premiums, I would V.

PARKER.
allow the appeal and dismiss the action with costs in Die .

all the courts.

IIlNGTON J.-This is an action on a policy of life
insurance for a thousand dollars. The defence set up
is non-payment of premiums and consequent lapsing
of the policy. The appellant received through the
hands of its local agent at Sydney a promissory note
for one premium and a small part of another. This
note was on a printed form evidently supplied by ap-
pellant for such uses. Its heading in type is as fol-
lows:-

Renewal Premium Note.

N ote $............ D ue............
T. R1. (if any) $ ............ Ottawa .......... 1914.

Balance $........
Interest $........

The part on right hand is filled in by writing of
date. That on left hand is filled in opposite word
'",note" by figures $39.20, and opposite the letters.

"T. R." in figures 20c., and opposite the word "bal-
ance" $39.40, but nothing opposite the word "inter-
est." No explanation is given in evidence or argu-
ment of what "T. R." stands for. The figures opposite
that "T. R" and the words due date and balance seem
to me from the ink to have been done by a later filling
in than the remainder of the filling in of the blank.

Without attaching undue importance thereto, I
think the fair inference, from the fact that this note
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1915 was received in due course and never returned, but re-
CAPITAL tained till the trial by the company, is that this note

LIFE
ASSURANCE was received and accepted as payment.

CO. OF

CANADA The pretence that the small part of the note as

PARKER. clearly indicated to those at the head office being for

IdingtonJ. a part of a past due paynent- must suflice to justify
- treating the policy as lapsed, seems idle. It may have

been competent for the company to have so treated it
on receipt and forthwith accordingly to have returned
it and said so.

It was not competent for the head office to have
held on to the note and later on attempt to repudiate it.
Neither in law, justice nor common sense can such a
position be maintained.

Another payment of-premiun fell due on the 20th
March, which remauined unpaid at the death of the
iiisured.

By the learned trial judge it is found as fact that
on a date between the 27th February and the 2nd
March before the note fell due, the appellant's super-
intendent of agencies called on the insured and find-
ing him in such a physical condition that an early
death must be expected, told him, in language sworn
to by two brothers of the insured, and not denied, that
the policy was not in force because one part of the

premiums had been carried forth into a note covering
the next premium.

One of the brothers swears the premiums, but for
this assertion, would have been paid, and doubtless
that is true. They and deceased were thus dissuaded
from tendering the amount of the note and of the
March premium. It is not pretended that if tendered
such payment- would have been accepted. The re-
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pudiation of the policy in such distinct and absolute 1915

terms dispensed with such tenders. CAPITAL
LIFE

There was no justification under the circumistan(eS ASSURANCE

for appellant's repudiation after accepting and re- CANAOA

taining the note given in payment and receipted for V.PARKER.
as such by the local agent.

Iding-ton J.
The superintendent alleges lie wanted information

or instructions froim the head office of appellant before

stating as alleged, so there can be no doubt of his con-

duct being duly authorized or confirmed.

Even his dispute of the date of this repudiation

which was a leading (uestion in coitest at the trial,

did not iduice him to prodtice and file in evidence the

telegrai or other written communication to the head

office or replies thereto.

The appeal should be disnissed with costs.

DUrFF J.-The controversY on this appeal reduced

to its lowest ternis presents two questions of fact both

of which are, as I think, conclusively determined

against the appellants by reference to two pieces of

evidence; the letter of August 29th addressed by the

secretary to Mr. MacDonald, the respondent's solici-

tor, and the evidence relating to the interview between

the assured and Mr. Jorey, referred to in the judgmient
of Mr. Justice Ritchie, which the learned judge finds

took plnee between the 22nd of February and the 2nd

of March.

The letter is as follows:-

E.L. -Ottawa. Canada. August 29th. 1914.

FinleY MacDonald. Esq..

Barrister. Solicitor. etc..
Dill n Pl(ck. SydIneY. Nova Scotia.

Re William J. Parker.

Dear Sir.-Your favour of the 24th instant received. PolicY No.

624 called for a premhium of $27.65 payable four time. vearly in
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1915

CAPITAL
LIFE

ASSURANCE
Co. OF

CANADA

V.
PARKER.

Duff J.

advance, commencing Dec. 20th, 1912. At Dec. 20th, 1913, there re-
mained a balance of $10.70 unpaid on account of the four instal-
ments of premium due for the first policy year. This balance of
$10.70 with interest of 85 cents for delay up to that time -was
merged by our agents with the next quarterly instalment due De-
cember 20th, 1913, and a note for the combined amounts, in all
$39.20, was taken by them. This note fell due by its terms March
4th, with no payment whatever made thereon, and the policy conse-
quently lapsed automatically. It might have been reinstated upon
payment of the amount due, and submission of satisfactory evidence
of health, but no application was ever made. So far as official re-
ceipts of premiums are concerned, these are handed to the insured
upon his setting by cash or note. If a note is given, the policy, by
the terms of the note, lapses unless payment is made on or before the
due date thereof.

Yours truly,
M. D. GRANT, Secretary.

In itself this letter, a guarded letter, written by the

secretary of the company after the death of the in-
sured and no doubt framed in view of the probability
of a claim being made under the policy, is sufficient
evidence that the note of the second of February was
accepted in payment, conditional payment, of course,
of the moneys then due in respect of renewal premiums
and that the company had treated the policy as a
policy in force down to the maturity of the note. "No
payment having been made" upon the note, "the
policy," to quote the last letter, "consequently lapsed
automatically." The letter, of course, is not conclusive
evidence. It was open to the company to shew at the
trial that the secretary had made a mistake, or to sup-
plement the facts stated in the letter by other evidence
shewing as was contended by the appellant that the
policy had lapsed in consequence of non-payment of
the premium due on the 20th September, or of that due
on the 20th December; that the agent at Sidney had
acted in excess of his authority in taking the note of
the 2nd February, and that his action had not been
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ratified by the company. But no attempt was made to 1

do this, no testimony was offered to shew how the note CAPITAL
LIFE

was treated at the head office of the company or what ASSURANCE

communications were made with respect to it by the Co. OF
CANADA

agent to -the head office. The statement made by MIr. V.I PARKER.
Jorey in the conversation above referred to, to the
effect that the note had been "put through," confirms Duff J.

the conclusion suggested by the perusal of the letter
itself.

I concur with the two courts below in thinking that
the proper conclusion of fact is that the note was
accepted in payment and - assuming (a point on
which I am by no means satisfied) that on the 2nd
February when the note was received, the insured was
in default and that the company was entitled by rea-
son of his default to treat the policy as a lapsed policy
- the company by accepting the note as payment
manifested its election to treat the policy as a policy
in force and not to take advantage of the default of
the insured. The company being bound by its election
the policy was, of course, at the time of the interview
between the insured and Mr. Jorey (some time before
the 2nd March, as the trial judge found) a policy in
force, and the company was bound on payment of the'
note at maturity and renewal premiums as they should
fall due to observe and carry out its contract of insur-
ance according to the terms of it. That was the state
of affairs when the interview referred to took place.

The learned trial judge has accepted the account
of that interview (which he has set out in his judg-
ment) given in the evidence of George Richard Par-
ker and Thomas Parker. I see no reason for the
slightest doubt as to the correctness of his finding,
and I think the proper interpretation of that interview
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1915 is the interpretation contended for in the respondent's
CAPITAL factum and on the oral argument before us. The in-

LIFE
ASSURANCE sured was in fact told by Mr. Jorey (and it was upon

C OFA this view of what he was -told that lie acted) that his
V. policy had lapsed; and that the company would accept

PARKER.

- no payment from hini except upon the condition that
Duff J.

he furnished satisfactory evidence of health. This
condition Mr. Jorey admits was obviously an impos-
sible condition and the insured rightly interpreted the
intention of the company's representative when lie
construed it as a refusal on the part of the company
to continue the insurance. The declaration of the
company of its intention not to carry out its contract
was on well known principles an actionable breach of
contract. Frost v. Knight(1) ; Hochster v. De La
Tour(2) ; Honour v. Equitable Life Assurance Society
(3). The insured, as he was entitled to do, treated it
as a refusal to carry out the contract and a right of
action imm ediately arose.

It is no answer to say that he might have tendered

the amount of the promissory note and the renewal

premiums. There is no suggestion and it could not have
been suggested that any such tender would have been
accepted and there is nothing in the law making it
incumbent upon the insured to go through any such

idle formality. Indeed, considering the evidence be-

fore us as to the -state of health of the insured if the

action had been brought in March ninediately after

the repudiation of the policy by the company the dam-

ages could have been but little less than the amount of

the policy less the amount of the note and such pre-

(1) 26 L.T. 77. (2) 2 E. & B. 678.
(3) [1000] 1 Ch. 852.
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iminins as the insured might be expected to be obliged 1915

to pay. CAPITAL
LIFE

I think the judgment below is right and should be ASSURANCE
affirmed. CO. OF

CANADA

PARKER.
ANGLIN J.-I entertain serious doubts whether A

upon the evidence before us the assured was so in de- Anglin .

fault when the local agent of the respondent company

took his note covering the preinium due in December

and a small balance of the September premium that

the company was then entitled to terminate his policy.

But if it was, I ant satisfied that by what occurred in

connection with that note (it was promptly sent to the

head office of the company, it was there "put through,"

we are told by the defendiats' superintendent of

agencies, presumlably as a payilent of the premium,

it was held for nearly a month before the insured was

notified that there was any question as to its being

accepted or as to his policy being in force, lie being

left in the meautime under the belief that the note had

been accepted and that his policy was in good stand-

ing) the company is estopped fron alleging that it

elected to terminate the policy for any default prior to

the taking of the note, and that if the amount of that

note and of the March premium had been paid at

maturity or had been duly tendered to the company

there would have been no ground upon which they

could have successfully resisted payment. Very

shortly before the maturity of the niote, however, the

compayliv, through a leading oficial ( their superintemn-

denit of agencies), specially sent from the head office

to deal with this matter, notified the assured that his

policy was void because the local agent hlad exceeded

his mithoritv inl ilicludinig in the note takeni for the
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1915 December premium the balance of the premium due in
CAPITAL September. The evidence, I think, supports the con-

LIFE

ASSURANCE lu1SIon of the learned trial judge that the statement

CO. F of the company's representative that the policy was
V. void led the insured to believe that payment of the

PARR note and of subsequent premiums would not be ac-
Ani J cepted, and caused him not to tender them. This was

a reasonable inference which the company's represen-

tative should have contemplated would be drawn by

the insured. Although this misrepresentation might

not justify the insured refraining indefinitely from

tendering premiums or entitle his beneficiary after the

lapse of a long period (how long it may be difficult to

say) to prefer a claim for payment of the policy, I

think the conduct of the company's representative pre-

cludes their setting up the failure of the assured to

pay his note and the March premium, which fell due

only a few days afterwards, as a defence to this action.

National Mutual Ins. Co. v. Home Benefit Society(1) ;

Hayner v. The Anwrican Popular Life Ins. Co. (2) ;
Heinlein v. Imperial Life Ins. Co. (.3), and other cases

cited in May on Insurance, vol. 2, sec. 358, and 19 Am.

& Eng. Eicyc., page 57, N. 4; and Webb v. New York

Life Ins. Co. (4). Of course, the defendants are entitled

to deduct the amount of the note and of the March

premium and also of the July premium (which had

accrued due before the death:of the insured, although

the thirty days of grace had not expired) from the

sum to be recovered on the policy.
In another aspect of the matter, the assured might

have treated the declaration of the company's repre-

(1) 181 Pa. 443. (3) 101 Mich. 250.

(2) 69 N.Y. 435. at p. 439. (4) 22 Can. L.T. 179.
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sentative as a repudiation of the contract entitling 1915

him to maintain an action of damages for breach. CAPITAL

Honour v. Equitable Life Assurance Society (1). Hay- ASSUNCE
ing regard to his precarious state of health, the amount Co. Oin CANADA

of his damages - the value of his policy at the date of E.

the repudiation - would be little less than the sum in- -

sured. Re Albert Life Ins. Co. (2). Anglin J.

I am, for these reasons, of the opinion that this
appeal should be dismissed.

Appeal dismissed with costs.

Solicitor for the appellants: Colin Mackenzie.

Solicitor for the respondent: Finlay MacDonald.

(1) [1900] 1 Ch. 852.
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1915 THE EVANGELINE FRUIT COM-
May 21, 25. PANY AND ANOTHER (PLAINTIFFS) APPELLANTS:

"June 24.

AND

THE PROVINCIAL FIRE INSUR
ANCE COMPANY OF CANADA RESPONDENTS.

(DEFENDANTS). ..................

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Fire insurance-Statutory conditiovs-Gasoline "stored or kept" on
premises-Supply kept near building-Material circumstances-
Non-disclosure.

By a condition in a policy of insurance against fire the policy would
be void if more than five gallons of gasoline were "kept or stored"
at one time in the building containing the property insured.

Held, that keeping 15 or 10 feet from said building, under an adja-
cent platform a barrel of gasoline for supplying the quantity re-
quired for daily use was not a breach of such condition.

Held, also, reversing the decision of the Supreme Court of Nova
Scotia (48 N.S. Rep. 39), that as the company, when issuing the
policy, knew that a gasoline engine had been installed in the
building for use in manufacturing, and must be deemed to have
known that a reasonable supply of gasoline for feeding it would
be kept close at hand, the keeping of the barrel where it was

placed was not a circumstance material to the risk, non-disclosure
of which would avoid the policy.

APPEAL from a decision of the Supreme Court of
Nova Scotia(l), reversing the judgment at the trial
in favour of the plaintiffs.

The questions raised for decision are stated in the

above head-note.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.

(1) 48 X.S. Rep. 39.
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Roscoe K.C. for the appellants. 1915

EVANGELINEewceombe K.C. for the respondents. FArr Co.

PROVINCIAL

THE CHIEF JUSTICE concurred in the judgment FIRE
INS. Co.

allowing the appeal with costs. OF CANADA.

DAVIES J.-This appeal is from the judgment

of the Supreme Court . of Nova Scotia which

reversed a judgment of the trial judge in favour

of the plaintiff for the amount insured by its

policy in the defendants' company on its stock of
apples and general stores contained in a two-and-a-

half story frame and cement building 60 x 94 and

addition 20 x 20, situate in the Town of Windsor.

All kinds of defences were pleaded to the claim of

the plaintiff, but they were either dropped or disposed

of at the trial and the only two relied on by the court

below and at the argument at bar were (1) the omis-

sion on plaintiff's part to communicate to the defend-

ants before or at the time the policy issued what was

alleged to be a material circumstance under condition

1 of the policy, namely, the presence of a barrel of
gasoline under a broad platform running up to the

building and about 15 or 16 feet from the building

from which the daily supply of gasoline (about 5

gallons) for the gasoline engine in use in the building

for evaporating applies was obtained, and (2) condi-

tion 11 which prohibited the storing or keeping of

more than five gallons of, amongst other oils, gasoline

"in the building insured" unless permission in writ-

ing from the insurer was first obtained.

The court below did not rely upon this condition

for their judgment. On the contrary, I gather that
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1915 they were of the opinion that the keeping of the gaso-
EVANGELINE line in a barrel outside of the building and some 15 or

nrr co. 16 feet away from it for the purpose of obtaining the
PROVINCIAL daily supply of five gallons for the running of the

OFs. Co. gasoline engine within the building was not in contra-
OF CANADA.

- vention of this .eleventh condition.
Davies J. In that conclusion I fully concur and with respect

to the true meaning of that eleventh condition I would
call attention to the 'observations of the Judicial
Committee of the Privy 'Council in the case of Thomp-
son v. Equity Fire Ins. Co. (1), at pp. 596 and 597.

The ground upon which the court below based its
judgment reversing that of 'the trial judge was the
omission on the part of the insured company to com-
municate the fact of the presence of the barrel of gaso-
line some 15 or 16 feet away from the building under
the platform leading to the building from which the

supply for the gasoline engine was daily obtained.

They held that was a material fact affecting the
risk which it was the duty of the party insured to

have disclosed to the insurance company at or before

the date when the policy issued and that the failure to

make the disclosure vitiated the policy.

The information given to the general agents of the

defendant company and on which the policy sued on

was issued, was that the goods, etc., upon which insur-

ance was sought were contained in a factory, the

machinery of which was operated by an engine for

which gasoline furnished the power and in which fac-

tory were furnaces, piping, etc., besides the engine.

This information must have satisfied the insurance

company that gasoline was used in the engine and the

(1) [1910] A.C. 592.
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protection they required and the prohibition they pro-

vided for in consequence were provided for in the EVANGELINE
FRuIT CO.

eleventh condition of the policy, prohibiting the keep- V.
ing or storing of gasoline exceeding five gallons in FREN A

quantity "in the building insured or containing the Is. Co.
oP CANADA.

property insured." There was, as all the courts have Da- 5.

held and as this court holds, no violation of that
condition.

If with the knowledge the insurance company pos-
sessed when issuing the policy sued on of the facts
that gasoline supplied the power which operated the
engine in the factory or building the goods in which
they were insuring and that such supply of gasoline
had to be daily obtained from some outside source as
it was prohibited from being kept or stored in the
building or believed so to be; then if they desired
further security and to know where the source of
supply was kept or obtained, they should surely have

asked for the information.
I am of the opinion that under the facts and cir-

cumstances proved in this case and in view of the
knowledge of these facts possessed by the insurance
company, the keeping of the barrel of gasoline under

the platform some 15 or 16 feet away from the build-
ing for the purpose of furnishing the daily supply re-
quired for the running of the engine, was neither a

breach of the eleventh condition nor such a material
circumstance within condition 1 as it was the duty
of the insured company voluntarily and without being
asked to communicate to the insurance company.

I would allow the appeal with costs in this court

and in the court of appeal and restore the judgment
of the trial judge.

32
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1915 IDINGTON J.-This is an action brought by appel-
EVANGELINE lant against respondent on a fire insurance policy,

o. dated 7th January, 1912, for a year from that date,
PaOVINCIAL upon stock contained in a building in Windsor, Nova

F=~F

INs. Co. Scotia, for $2,500, to recover losses caused by fire on
oF CANADA.

the 21st March, 1912.
Idington J The numerous defences pleaded were at the trial

practically reduced to three in number, each resting
upon one of the statutory conditions. That upon the
condition No. 1 is relative to the alleged omission of
the insured to communicate a circumstance material
to the risk. Another was rested upon condition No.
9, relative to prior and subsequent inisurances. And
the third is dependent upon condition No. 11, so far
as relative to the quantity of gasoline stored or kept
in the building.

The learned trial judge, Mr. Justice Drysdale, held
none of these defences established and entered judg-
ment for the appellant for the amount claimed.

On appeal therefrom the Supreme Court of Nova
Scotia does not -seem to have been asked to pass upon
anything arising out of condition No. 9 as only that
raised by the others of said conditions is dealt with.

Of these that court maintained only the defence
raised upon condition No. 1. We are not favoured by
a copy of the reasons of appeal (if any) presented to
that court.

It may be observed that, if no objection was raised
in that court to the ruling of the learned trial judge
relative to condition No. 9 and hence assented to or
accepted by respondent, it should not now be enter-
tained here.

The validity of the defence maintained by the court
of appeal must depend on how we look at the cir-
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cumstances under which the insurance was effected, 1915

and the facts which are alleged to have materially in- EVANGELINE
Fnurr Co.

creased the risk. c.
PROVINCIAL

The authority of the local agency which accepted FIRE

the risk and issued the policy sued upon may also have INS. 4O.
OF CANADA.

to be considered.
Idington J.

The risk had been presented to these local agents -

in October, accepted by them and a policy issued ac-
cordingly by them but rejected by the head office under
a misapprehension of the nature of the building in
which the stock was.

The head office, on explanations, desired to retain
the risk, but were too late on that occasion as another
company had (upon such rejection) meantime taken it
for three months. This is only material in consider-
ing the knowledge they in said head office must have
acquired in course of that dealing; and its bearing
upon the authority these local agents had relative to
such matters as are involved in this defence.

The insurance now in question was asked for by
Mr. Blanchard, another insurance agent, asking the
local provincial agents of respondent over the phone
when the three months' policy already referred to had
expired, or was about to expire, to take the risk.

Mr. Pryor, of the firm representing the respond-

ent for that province, states the matter thus:

Q. Do you recognize this policy ? L.B./8
A. Yes, sir.
Q. That was issued by your firm at your office ?
A. Yes.
Q. And forwarded to whom ?
A. To Mr. Blanchard in Windsor.
Q. How did it come to be issued ?

A. Through a telephone message from Mr. Blanchard.
Q. Applying for ?

32%
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1915 A. For extra insurance on stock of the Evageline Fruit Company
at Windsor.

EVANGINE Q. At that time were you aware of any other insurance on thisFRUIT CO.
stock ?

PROVINCIAL A. Yes.
FIRE Q. In what companies, and how much ?

o CO. A. $1,000 in the Nova Scotia and $2500 in the Dominion.
F CQ. Can you tell me whether you were referred to any place by

Idington J. Mr. Blanchard to get particulare
A. Yes, to the Nova Scotia Fire.
Q. What did you do ?
A. I went to their office and took a copy from the daily report

in their office of the stock item and building which they had.
Q. What was the daily report in reference to which you saw ?
A. Building, stock and machinery.
Q. Of what ?

A. Of the Evangeline Fruit Company.
Q. Made in respect to what ?
A. From inspection report.
Q. This daily report was in respect to what ? Was it in respect

to a policy issued by the Nova Scotia Fire ?
A. Yes, it was.
Q. You saw that
A. Yes.
Q. What information did'you get from that with reference first, to

the building, if any, machinery, gasoline engine or gasoline ?
A. They were carrying $4,000 an the building, and $1.000 on the

stock. I took a note of the stock item and also pf the building, I

understood there was machinery and gasoline engine, but there was a
permit on the policy that no gasoline was to be kept in the building.

but as we were not interested in the machinery, why I thought it

was not worth taking notice of.
Q. You got this informfation before issuing the policy ?
A. Yes.
Q. When you came over to your office, what steps did you take ?
A. I simply handed the memorandum over to the stenographer

and asked her to issue the policy.

It is not disputed now that said firm must have

known, and, I should suspect, the head office of re-

spondent must also have known unless it neglected to

pay attention to that which had previously been before

it that a gasoline engine was in use in the building

containing the stock in question.

It turned out that instead of the supply cask from
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which five gallons of gasoline were daily drawn to 1915

keep the engine running being in the building, it was EVANGELINE
FRIarr Co.kept under a platform running at right angles to the .

building and used for delivery of goods from or to FIRE

waoons unloading or loading in the adjacent yard. IIs. CO.
OF CANADA.

I should infer the end of this platform touched or -

at least came very near to the building. I understand

any one inspecting in the most casual way could see
this cask.

When insurers know that a gasoline engine is in
use in a building regarding which they are concerned
as insurers I cannot think they should be heard to say
that they were ignorant of the fact which. common
sense fells them, that a reasonable quantity of gasoline
is kept in or near by for purposes of keeping that
en gine running. No one has ventured to say that the
quantity so kept was unreasonable under such cir-

cuimstances.

It is not stated exactly what the size of the cask or

barrel as it is sometimes referred to, really was, but if

of an unusual capacity I think we would have heard

of it.

It is shewn that in the case of a gasoline engine on
the premises, an extra charge is made for the insur-
ance on account of its use, but it is not shewn or pre-

tended that the mere keeping of what is reasonably

necessary to its use is still further taxed by any

further increased rate. We have had in the case of

A loI1O- 1me rican Fire Ins. Co. v. Morton (1), an insur-

ance company setting up this defence and claiming

change of occupation whereby gasoline came in use

and for other reasons policy voided. The appeal

(1) 46 Can. S.C.R. 653.
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1915 failed. The Prairie City Oil Co. v. The Standard
EVANGELINE Mutuial Fire Ins. Co. (1), though turning upon a con-

Vm Co. dition similar to No. 11 in this case seems in principle
PROVICIAL adverse to respondent's contention herein.

FIRE
INs. Co. I, therefore, conclude this defence is not open to

OF 'CANADA.
- the respondent.

Idington J.
- J The defence under condition No. 11 has, if possible,

still less to be said for it. It only applies to the keep-
ing or storing in the building, and what was done here
cannot come within the language used.

Besides that the case of Thonpson v. The Equity
Fire Ins. Co. (2), reversing the decision of this court

(3), seems to make the point hardly arguable, and,
indeed, was not pressed on argument.

The remaining defence under condition No. 9.
though 'apparently discarded in the court of appeal,
was strongly pressed upon us by counsel for respond-

ent.
But for the decision of this court in Parsons v.

Standard Fire Ins. Co. (4), I should be inclined to

think it much more arguable than the 'other foregoing

defences.
I cannot, however, distinguish it in principle from

that case and decision.
There is to my mind just one notable fact that

might, but for what I am about to refer to, enable us

to distinguish it. That is this: In that case the total

of the other insurance in question would seem to have

been noted upon the policy sued upon and the only

change was in substituting one subsequent policy for
part of said total. That decision related only to a

(1) 44 Can. S.C.R. 40. (3) 41 Can. S.C.R. 491.

(2) [1910] A.C. 592. (4) 5 Can. S.C.R. 233.
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subsequent insurance and Mr. Newcombe has quite 1915

properly put forward this as one where there was also EVANGELINE
FRurT Co.

a prior insurance without express notice in writing .

or written waiver. I hardly think there is sufficient PROVINCIALFinE
therein to distinguish this from that unless the fact, to INS. Co.

OF CANADA.
which I have already adverted, that in that case the J

total of the existing insurance having been noted On Idington J.

the policy sued upon would bring the matter of the
subsequent insurance more directly to the mind of the
insurer than the knowledge I am about to refer to in
this case.

Both the questions of prior and subsequent insur-
ance are involved herein.

The question raised must, therefore, turn upon the
effect of the knowledge of the local agents who were
provincial agents for transacting the business of the
respondent.

It certainly was competent for the head office to
waive this condition. If the management there, pos-
sessed of actual knowledge of the existence of a prior
insurance, chose to accept in face of such knowledge
payment of the insurance premiums, and deliver
as valid a policy of insurance, and thereby induce
the insured to accept same, surely such insurers could
not be heard to set up the omission on their part
to make the necessary entries as an answer to the in-
sured after the loss.

Now it seems to me that it is clearly established
the provincial agents of respondent were authorized
not merely to solicit business and give an interim
receipt, but to make the contract and issue the policy.
Those agents, as shewn by the evidence already quoted,
knew of the existence of the prior insurance and that
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1915 it should have been shewn upon the policy. That,
EVANGELINE however, and the omission to enter a record thereof

FBUIT Co.
T. upon the policy and knowledge of the substitutionary

PROVINCIAL subsequent policy on the property are exhibited in
INS. 00. their true light by the further evidence of Mr. Pryor

OF CANADA.
- as follows:-

Idington J.
Q. Did you know that the prior insurance should have been men-

tioned on the policy ?
A. I did not see the policy when it was sent out of the office.

Had I checked it, I would probably have noticed it and made the
correction.

Q. Tell me what you intended in reference to this prior insurance
with regard to your policy ?

A. I intended to put it on the policy, in addition to other concur-
rent insurance. It was simply a mistake it was not there. It was
my intention to have it on. As I said before, I did not see the policy
before it went out of the office.

Q. Was the policy signed by you ?
A. No.
Q. It was sent out without you having an opportunity of seeing

it ?
A. Yes.
Q. You say at the time there was what other insurance, to your

knowledge, on the stock ?
A. $2,500 in the Dominion and $1,000 in the Nova Scotia.
Q. Who were the agents for the Dominion ?
A. Mr. Renwick.
Q. What became of the Dominion policy, was it ever replaced ?

When it expired what happened ?
A. It was replaced by the Provincial.

'Q. By a policy in the Provincial ?
A. Yes.
Q. And was this the policy L.B./8 by which that was replaced ?
A. Yes, sir.
Q. Do you know anything about a policy in the London Mutual ?

A. Yes.
Q. What was that on
A. On stock.
Q. The same stock ?
A. Yes.
Q. Did that expire ?
A. Yes, sir.
Q. What became of that ?

A. I think that was placed on the property.



VOL. LI.] SUPREME COURT OF CANADA.

Q. How much was the insurance on this property in the London 1915
Mutual ?

A. I think it was $2,500. I would not swear to it. EVANGELINE

Q. You knew that was outstanding at the time this policy was V
prepared ? Paovi\ciAL

A. Yes. FIRE
Q. And you say the same about that as of the other policies that INS. CO.OF CANADA.

were outstanding, that they should have been inserted in here, and
would have been except for your mistakes ? Idington J.

A. Yes, if I had seen the policy, no doubt it would have been dQne.

It seems to me that under the foregoing statements
of fact and having regard to the authority of such
agents who received the premium, the respondent can-
not be heard to set up as defence the result of its own
neglect to note on the policy the facts. And as to the
subsequent substitution of a policy in the Provincial
Company for that in the London Mutual which had ex-
pired, any objection thereto is met by .the Parsons v.
Standard Fire Ins. Co. (1) case, already referred to,
where we find the responsibility for failure to note the
latter on the policy is shewn to have rested with the
respondent.

There is not so far as I have been able to see any
English case exactly covering the questions raised by
this defence under condition No. 9. This no doubt
arises from the fact that English companies do not
habitually use such like conditions.

There are many cases in the American courts and
in our Canadian courts which are not binding upon us
but amply cover this case. The many text books re-

ferred to by Mr. Roscoe on the law of insurance deal
with and refer to waiver of such a condition as set up
by the conduct of the insurers. Besides the case
already referred to in this court there is the case of
Billington v. The Provincial Ins. Co. (2), which seems

(1) 5 Can. S.C.R. 233. (2) 3 Can. S.C.R. 182.
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1915 clearly distinguishable and shews how the promise of
EVANGELINE an agent who had merely power to issue an interim
Furr Co.

V. receipt, would not bind his company.
PROVINCIAL

FIRE The case of Richard v. Springfield Fire and Marine
coD ' Ins. Go. (1) shews the distinction observed between theOF CANADA.

d- authority of such an agent and the authority of such
. Jagents as respondent's provincial managing and con-

tracting agents in question herein.

I think the principle observed in the numerous
cases cited in the text books referred to and in which
the facts fit this case should be followed; though not
binding upon us, they seem in line with the Parsons v.
Standard Fire Ins. Co. (2) case, which does bind us.

The appeal should, therefore, be allowed with the
costs throughout.

DUFF J.-I see no reason why the policy upon
which the action was brought should not 'be construed
according to the usual rule contra proferentem. I
think the insurance of a going factory where the motor
power is supplied by a gasoline engine must be taken
to contemplate the keeping of a reasonable supply of
gasoline for the engine and the keeping of it in a rea-
sonably convenient way. I think, therefore, that the
condition of the policy prohibiting the storing of the
gasoline in larger quantities than five gallons does
not apply to gasoline kept for that purpose. .I think,
moreover, that the language of Lord Macnaghten in
Thompson v. Equity Fire Ins. Co. (3), at page 596, is
applicable and that "stored or kept" imports a notion
of warehousing or -depositing for safe custody or

(1) 108 Am. St. Rep. 359. (2) 5 Can. S.C.R. 233.

(3) [1910] A.C. 592.
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keeping in stock for trade purposes; Lord Macnagh- 191
ten's illustration of the keeping of it for domestic uses EVANGELINE

Faurr Co.
seems to cover the ground. V.

As to non-disclosure; as the keeping of a reason- PROVINCIAL
FIRE

able quantity of gasoline must be taken to have been INs. Co.
OF CANADA.

within the contemplation of the parties to the con- -

tract, I do not think there was any change of condi- Duff T.

tions of which the appellants were under any obliga-
tioi to notify the insurance company.

ANGLIN J.-I am, with great respect for the Su-

preme Court of Nova Scotia, of the opinion that this
appeal should be allowed and the judgment of Mr.
Justice Drysdale, who tried the action, restored.

Because the insurers were referred to a former
policy with another company for a description of the
property to be insured they seek to incorporate the
terms of that policy with regard to the presence of
gasoline into the risk assumed. In their policy, how-
ever, they saw fit to substitute for the special provi-
sions of the former policy dealing with gasoline the
usual statutory condition, and, in my opinion, they
are thereby precluded from contending that the risk
was subject to any other condition in that particular.

By the statutory condition in the defendants'
policy it is provided that the insurer shall not be
liable for loss or damage occurring while gasoline
is "1stored or kept" in the building containing the
property insured unless permission in writing is
given bY the insurer. I doubt whether the supply
of gasoline which the plaintiffs had on hand in order
to furnish fuel for a gasoline engine known by the
insurers to be in use in the building containing the
stock insured, and which consumed five gallons of gas-

33%
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1915 oline per diem, can properly be said to have been
EVANGELINE "stored or kept" within the meaning of this condition.

RUIT . Thompson v. Equity Fire Ins. Co.(1). But if it was
PROVINCIAL otherwise within it, I am satisfied that 'the gasoline

FIRE
INS. Co. was not in the building which contained the insured

OF CANADA.
property. It was in fact outside the building and

Anglin J. under an adjacent platform used for purposes of load-
ing and unloading wagons. There is no reason why
the word "building" should here be given a meaning
other than that which it ordinarily bears. Moir v.
Williams (2).

Neither do I think that the policy is avoided be-
cause of non-disclosure of the proximity of this supply
of gasoline to the building under the condition requir-
ing communication by the insured of all circumstances
material 'to the risk. Being aware that the insured
were using the gasoline engine in the building for
manufacturing purposes, the insurers must be taken
to have had knowledge that a reasonable supply of
gasoline for fuel would be kept close at thand. Having
this knowledge, they saw fit to stipulate expressly
against this supply being kept in the building and
did not see fit to inquire at what distance from the
building it was placed, although they must have
known that convenience required that it should be
reasonably close. They can scarcely be heard to say

that its precise location was so material to the risk
that the insured must have specially communicated
it at the peril of the policy being avoided by his failure
to do so.

The defence that 'subsequent assurance was effected
without notice to the company in breach of the 9th

(2) [1892] 1 Q.B. 264.
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statutory condition, is not referred to in the judgment 1

in the full court, and I am of opinion that it is satis- EVANGELINE

FRUrr CO.
factorily dealt with by Mr. Justice Drysdale. The I.

I PROVINCIALgeneral agents of the insurers who issued the policy in FIRE

question were fully apprised of the amount of the INS. Co.
OF CANADA.

plaintiffs' concurrent insurance when the defendaits' -

risk was assumed. Their knowledge was that of the

defendants, and I think the latter cannot set up their
failure to note their assent in or upon the policy as a
defence. The subsequent transfer of one of the poli-
cies from one company to another was imniaterial,
there having been no increase in the aniount of the
concurrent insurance. Parsons v. Standard Fire Ins.
Co. (1).

I would, for these reasons, allow this appeal with
costs.

Appeal allowed with costs.

Solicitor for the appellants: W. 1. Christie.

Solicitor for the respondents: TV. H. Fulton.

(1) 5 Can. S.C.R. 233.
34
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1915 TUE TORONTO POWER COMPANY

(DEFENDANTS) .................
*June 10, 11.
*June 24. AND

ARTHUR E. RAYNOR (PLAINTIFF)... RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Negligence - Powcer compaiy - Accident to employee-Injury from
supposed dead wire-Duty of employer-Proper system.

A power company is not liable for injury to an employee from con-
tact with an electric wire represented to be harmless, but which
had, in some way become charged, when it is shewn that every
reasonable precaution had been taken for the safety of em-
ployees and there is nothing which proves or from which it can
be inferred that the accident was due to the negligence of some
person for which the company was responsible..

Per Idington J. dissenting.-The only reasonable inference from the
evidence is that the accident was caused by negligence; there-
fore, as decided by McArthur v. Dominion Cartridge Co. ( [1905]
A.C. 72) and Toronto Railway Co. v. Fleming (47 Can. S.C.R.
612), it is not necessary to determine precisely how such neg-
ligence produced the injury complained of. There was also
some evidence of a want of a proper system and of failure to
employ competent persons to superintend the work.

Judgment of the Appellate Division (32 Ont. L.R. 612) reversed,
Fitzpatrick C.J. and Idington J. dissenting.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), affirming the
judgment at the trial in favour of the plaintiff.

The appellant company generates electrical energy

at Niagara Falls, Ont., and transmit it by high volt-

oPRESENT:-Sir Charles Fitzpatrick C.J. and Davies. Idington,

Duff and Anglin JJ.

(1) 32 Out. L.R. 612.



VOL. LI.] SUPREME COURT OF CANAIDA.

age wires to Hamilton and Toronto. The wires are 1915

divided into units consisting of three each, two of TORONTO
POWER CO.which are, for the purposes of this case, known as P .

units A. and B. RAYNOR.

On Sept. 2nd, 1913, the respondent, Rayner, was
engaged in painting a tower supporting a wire of
unit A. As the trial judge found he had been assured
that this unit contained no current and that he could
safely work there. He had been working about fifteen
minutes when he received an electric shock which re-
stilted in severe injuries. The trial jiidge also found

that the shock came from contact with a wire on unit
A.

At the trial, without a jury, the learned julge
held the appellant company liable and assessed the
damages at $1,200. This judgment was affirmed by
the Appellate Division.

D. L. McCarthy K.C. for the appellants.

J. H. Campbell for the respondent.

THE CHIEF JUSTICE (dissenting).-I would dis-
miss this appeal.

DAVIES J.-1 concur in the opinion of Mr. Justice
An glin.

IDINGTON J. (dissenting).-The respondent was
engaged in the service of appellant in painting for it
part of one of its towers beside the Welland Canal,
at a point one hundred and thirty-five feet from the

ground, when he received an electric current which
burned his hand and possibly other parts of his body

34%
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1915 and caused him to fall some distance to a platform
TORONTO below him, thereby causing other bodily injuries.

POWER Co. He sued appellant for damages for such injuries,V. t
RAYNOR. claiiming them to have been caused by its negligence.

Idington J. The tower in question and other like towers carry

a number of wires used for conducting electric energy
from the Niagara Falls where generated to the City of
Toronto.

There are two of these wires or sets of wires which
for the purpose of this work and this case are desig-
nated respectively A. and B. The respondent and his
fellow workmen had been assured by appellant's repre-
sentative that they would be in perfect safety from the
electric current whilst engaged in their work. I do
not think, though that assurance was relied upon in
argument, that it carries the respondent further than
the common law or the "Workmen's Compensation
Act" for the purpose of this case.

The respondent, and a fellow workman named
Hamilton, under the direction of one Maudsley. their
foreman, had painted as required that part of the work
carrying line "B" when they awaited the preparation
in way of taking the electric current off line "A" and
thereby so deadening it, as the expressive phrase used
implies, that work could be safely done in close prox-
imity thereto. That being supposed to be perfectly
done they in response to the directions of one Cres-
wick on the said tower, and one Smith on another
tower some distance away, both engaged in said work
of deadening the wire, began their work of painting
where directed. They had only been engaged there
some ten or fifteen minutes when respondent was so
stricken by the current of electricity as to cause the
injuries complained of.
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The learned Chief Justice of the Queen's Bench 1915

Division who tried the case finds as a fact that these TORONTO
POWER CO.

injuries were caused by electric current on the sup-

posed dead wire. RAYNOR.

I have read the entire evidence in the case and I ldington J.
have not the slightest doubt of the correctness of that
finding.

The respondent and other men called to testify to
what happened seem probably to have been strangers
to each other till a few days before the accident when
Rayner was first engaged by Maudsley. At all events
no attack seems to have been made on the trial on their
credibility.

The story told by Hamilton of a tlash from the wire
when he and respondent were engaged so closely to-
gether is such as to render it impossible to account for
that flash by respondent having touched the live wire
"B," five or six feet away from the point they were
working at. M.N[audsley corroborates him. The re-

spondent whose story seems told in a truthful manner
denies emphatically touching the other wire or de-
parting from his work. Indeed, the suggestion of his
doing so seems most improbable. And curiously
enough one Bull, also under Maudsley, working at
another point, in proximity to same wire "A," says:-

Q. What were you painting?
A. I was painting iron.
Q. You heard nothing more ?
A. I heard a sizzle on the wire and turned around immediately

and saw Rayner fall.
Q. Can you tell from what wire the sizzle was ?
A. From my estimation it came right from the wire alongside

of what I was working, Rayner was in the position falling from
that wire.

And in cross-examination he tells that he turned
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1915 round and jumped because he felt sure the wire was
TORONTO alive.

POWER Co.
V. The importance of this is that the appellant alleges

RAYNOR. that wire was dead, and rests its case chiefly upon
IdirigtonJ. that ground.

Upon all that evidence it seems impossible to im-
pugn the finding of fact, even if one felt inclined, as I
do not, to doubt the correctness of the finding. I only
dwell upon it because there is an attempt, indirectly it
is true, to challenge it by asking us to accept theories

put forward as opposed to it yet resting only upon the
evidence of some witnesses for appellant.

The appellant's case as presented by a number of
witnesses convinces me that there was undoubtedly-

negligence on the part of appellant.

The evidence as to the steps taken by Cole and
others looking to the clearance of the wire preparatory
to the work of painting, may be accepted. But he and
others testify in such a way as to demonstrate that,
under weather and other conditions then prevailing,
it was quite impossible, if the "A" line of wire had all
been properly grounded, there could have been any
such accident.

There seems a general concurrence of opinion that
even when the power feeding the current is shut off
any wire of the Niagara end, there may be in the wire
so shut off what they term static and by induction
from other wires an accumulation thereof may occur,
which may become a source of danger. Hence the
necessity, not only to have those at Niagara shut off
the current from the wire to be deadened, but also the
wire, When so relieved, protected by groundings at
various places and specially so almost immediately at
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the point next where men are set to work in proximity 1915

to or upon the supposedly dead wire. TORONTO
POWER CO.

Cole says in his examination in chief ..
RAYNOR.

Q. If a line is properly grounded what is the possibility of hav- -

ing power in it ? Idirgton J.
A. No chance at all if it is properly grounded; it would be im-

possible to get any juice off it.

And in cross-examination:-

Q. The static will give a shock
A. Yes.
Q. And a man working at that wire at that point that I have

described to you would possibly receive a shock from electricity if

either one of these ground wires was not efficiently placed ?
A. I do not see how he could get it there because the other man

did not get it; if he got it the others would too.

Q. Answer the question; is that a correct proposition ?

A. Of course, the man told me they had it on good-

Q. I am not asking you that at all; I am asking you to answer

the question ?
A. If it was not on properly certainly he might get it.

Q. What is the true and correct meaning of statics as applied to

electricity ?
A. It is gathered off the other lines, the live lines.

Q. In the first place these three wires are dead, that is, the power

is shut off at Niagara Falls ?
A. Yes.
Q. And there is supposed to be no electricity or current in any

of those wires in unit A. at that time, that is correct, is it ?

A. Yes, just the static.

Q. But notwithstanding the fact that the power has been turned

off at Niagara Falls, there is a certain quantity of electricity still

in the wire ?
A. Static, yes, from the other line.

Q. That is electricity, is it not ?

A. Yes.
Q. And in order to protect men who are working at any particular

point from that static it is necessary to ground the wires on either

side ?
A. That is the idea.
Q. So the proper grounding is essential ?

A. Yes.

Seiler, foreman of the transformer at Niagara,

says:-
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1915 Q. The only power that can get on to that line is from your end
of the system ?

TonoNTo
POWER CO. A. No, you can make that line alive from some other source, at

V. my end of it it is the only place you can make the line alive, and
RAYNOR. it might happen that is the only place I could make it alive.

Idington J.
Q. Is it possible for him to receive a shock if the wires are not

properly grounded ?
A. Yes, static shock.
Q. I do not care so long as it is a shock; and if Rayner did get

a shock either while putting his paint brush in or taking it out of
the paint pot which was hanging on this wire or one of these wires
he must have received it by reason of improper grounding of the
wires ?

A. I could not say on that; I would make no statement there.

Q. Can you give any explanation as to how Rayner sustained
this injury ?

A. Why, the only way that I can see that he received that shock
was that in some way he made contact with line B.

Q. That is your inference ?
A. It was as near as I can say; that is truthfully in every way

I know; I came to that firm conclusion that he must have got up

against the live wire in some way which was carrying the load.

And Alexander Strangways says:-

Q. Do you know as a matter of fact whether it would be safe for
a person to work on what is called a dead line in the event of a

ground wire not being properly secured ?
A. In which way ?
Q. Would it be safe for you to work at any certain point on a

dead line and that point being between two ground wires, providing

those ground wires were not properly attached to the tower ?

A. It would if they were not very far apart; one set of ground
wires to a distance of about four or five towers would be perfectly
safe to work either side of the ground.

Q. That is one wire ?
A. One set of ground wires.
Q. That would be one wire attached to the tower and the other

end of it being attached to three wires
A. Yes.
Q. Can you say whether it is sufficient simply to attach the wire

to the tower or whether there should be some other grounding ?

A. With a proper set of grounds, the kind I was using, it was

perfectly safe.
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Q. What I mean is this, was it necessary and proper that the 1915
tower itself should be grounded ?

A. I could not say. TownNo
POWER CO.Q. Your experience does not warrant you in answering that V.

question ? RAYNOR.
A. No, sir.
Q. Do you know anything about these towers, the kind of founda- Idington J.

tion for them
A. There are footings in the ground, I do not know how far they

go down in the ground.
Q. You cannot tell anything about that, whether they are

grounded or not ?
A. I could not say.

This witness evidently used a patent appliance and
something else not in use by others for grounding
wires.

Connery appellant's superi ntendent says:-

Q. Do you mean to say there would not be any mark left on him ?
A. No, sir. I have seen a man killed right in front of my eyes

with static shock and there was not a mark on him.
Q. Then it is possible for a person who gets a static shock to get

a severe injury ?
A. Yes, because he fell on his head or fell 40 feet off a tower on

his head.

And de])arting for a moment from this line of evi-

dence this witness, who ought to have known, but does

not seem to have, says as to the grounding:-

Q. You have had these twelve years' experience; can you tell me

the system which is used in the grounding of wires in this company ?
A. Certainly I can.
Q. Kindly do it; are the towers grounded ?
A. Every tower is grounded, and that particular tower
Q. Do you know that as a matter of fact ?
A. I think as a matter of fact I saw those towers built, and

there is a copper ribbon in a box of gravel that has a bag over it,
and a coil of wire made of copper brought up and riveted to the
tower leg. right down on the bottom.

Q. You saw those towers built ?
A. Yes. I was right there when they were built.

Ackerman says he was engaged in an advisory

capacity by appellant:-
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1915 Q. I asked you what voltage on the static, which is induced by
the friction, how much voltage would you get on the wire ?

ORONT Co A. The voltage could theoretically reach, accumulate up to this

V point where this air gap would break down theoretically, but prne-
RAYNOR. tically it depends veiv much on the country, and the fact is due to

some conditions probably of the air; having leakage from some of the
IdingtonJ. insulators, it would very seldom reac this voltage where this air

gap goes; it happens sometimes, we have some records in very dry
summer days where we do not have any lightning reported, we get
so called discharge all over our lightning arresters, which we keep
records from, which would indicate we have an accumulation of volt-
age up to this point of breakdown.

Q. I am speaking of the static ?
A. About the static on a dead wire, where we would not have

any ground whatever, just the insulated wire we could reach the same
voltage.

Q. What voltage would you reach ?
A. We could come up to possibly 60,000 volts or higher.

Q. You said the static that would get on the line by way of in-

ducement would be 120 volts ?
A. Approximately 120 volts.
Q. What is the voltage on the ordinary wires where they burn

20 or 30 lights ?
A. That is 110 or 120 volts.

Q. I want to get a little further information upon this first kind

of static, the static which is due to the wind and swinging wires ?

A. Yes.
Q. I understood you correctly then; I also understood you to say

that static would extend to the adjoining wire, the voltage of the ad-

joining wire could be given to a dead wire ?

A. Yes.

Q. Could you get any static in the way you first mentioned in

fifteen minutes on a wire ?
A. I could hardly think so; it takes some time to build up.

Now, assuming respondent's story true, can any

one say on this evidence that there is any doubt but

that somebody in appellant's service blundered-?

There is no mystery about the matter. If the ap-

pellant's story be true some neglect of a gross char-

acter I fear led to the incident.



VOL. LI.] SUPREME COURT OF CANADA.

Creswick, already referred to as one of those who 1915

invited respondent to the work, I as-ume imagined he TORONTO

had grounded his part, for he says he sat on one wire. POWER CO.
zn V.

I doubt if he sat still, as he says. I doubt if his deal- RAYNOR.

ing with the wire did not disturb his imperfect work. Idington .T..

It is also a very curious circumstance in his connec-
tion with the case that he started the rumor,. without
hearing anything about its truth (as he admits by fail-
ing to prove it) that respondent had touched "B"

line and hence this accident. Why did he do that ?
That story flashed down to Niagara twenty minutes
later coming from this man has a disagreeable aspect.
And unless protected by some non-conductor his story
of sitting upon the wire seems highly improbable.

Upon such a case as the evidence presents there
could be no doubt if respondent sued as a stranger,
entitled to do so, and not as a servant of the appellant,
of his right to recover damages.

The decision in the case of M-lcArthur v. Dominion
Cartridge Co. (1), followed by this court in Toronto
Street Railway Co. v. Flening(2), shews that it is not

necessary where the only reasonable inference to be
drawn from the evidence is that there was negligence
which caused the accident, to reach a finding of ex-

actly how the result of such negligence produced the
injuries complained of.

In considering the case then as one by a servant
against his master it does not, in view of the moderate
damages assessed, seem to matter whether the case can
be rested upon the common law or not if maintain-
able upon the "Workmen's Compensation Act."

(2) 47 ( an. S.C.R. il2.
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1915 Let us consider, however, the liability of appellant
TORONTO at common law:-

PowER Co.
V,. The defence of common employment is not pleaded

RAYNOR. as some authorities seem to suggest must be done, and
IdingtonJ. hence possibly not open to the appellant unless it can

be implied under the fifth paragraph of the statement
,of defence.

That raises the issue of whether or not there was a
proper system furnished to protect those in the posi-
tion of the respondent.

In some features of the system as presented in evi-
dence there certainly was all that possibly might be
expected. But in many respects it was not by any
means an ideal one.

The methods of grounding seem to have been left to
the men engaged in the work. It is frankly admitted
there were no standard appliances. One man, I infer,
adopted one appliance. Others adopted another just as
suited their respective views of what would be effec-
tive.

If we apply the oft-repeated test of Lord Cairns in
1. ilson V. Merry (1), at page 332, that the master is to
select proper and competent persons to superintend
the work and to furnish them with adequate materials
and resources for the work, I cannot think that was
done in this case.

In the last analysis it comes to a question of the
competence of Creswick and Smith, and the appli-
ances put at their disposal which seem to have been of
a very questionable character.

Whether when used as they saw fit or not the pos-
sibility of the tower itself being such as to form a

(1) L.R. I H.L. (Sc.) 326.
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means of grounding which I infer was treated as the 19115

means of grounding seems most doutbful from the evi- TORONTO
POWER Co.

dence of the superintendent quoted above. V.
In this regard the onus rested upon the appellant "YO

to establish a defence and I think it failed. The evi- Idington J_

dence is meagre and most unsatisfactory.
I cannot assent to the proposition that a mere cer-

tificate of character in the general terms given by
these men for themselves and by the superintendent
for them, can fulfil all that is to be expected of men
guarding others in a most dangerous occupation re-
quiring therefor a degree of knowledge and skill they
evidently did not possess.

Then under the "Workmen's Compensation Act,"
R.S.O. ch. 146, sec. 3, sub-secs. (a) and (c), I think
the action can be maintained.

The painters, including respondent and foreman,
as well as others, evidently were expected to conform
to the direction of the patrolmen of whom either or
both must have failed in his duty.

Of the other ground what I have said already pre-
sents my view of appellant's failure in many respects.

Indeed, in argument there was not very much at-
tention paid to this branch of the case, though the
matter is dealt with in appellant's factum.

The argument, however, was chiefly directed to the
alleged improbabilities of the accident happening in
the way or by reason of what respondent and his wit-
nesses alleged and that failing, its cause was suggested
to be an insoluble mystery which I have already dealt
with.

Rylands v. Fletcher(1), relied upon below does not

(1) L.R. 3 IT.L. 330.
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1915 seem to me, whatever it stands for, to involve any
TORONTO question of negligence, upon which alone respondent

POWER Co.
must rest his action.

RAYNOR. I think the appeal must be dismissed with costs.
Duf J.

DUFF J.-This appeal should be allowed. There

is nothing in the so-called invitation augmenting the

-duties which the law imposed on the company as mci-

dental to the relation of master and servant; it cannot

reasonably be construed as involving anything like a

warranty against accidents. If it had that effect it

was clearly ultra vires of the foreman.
The respondent fails to make out a case and he

fails in my opinion for this reason; when the evidence
is looked at as a whole and I have carefully examined

it all the proper conclusions are:-
(1) That the appellant company neglected no duty

which the common law cast upon it in relation to the

safety of the respondent; that is to say, the appellant

company neglected no precaution suggested by science
or practical experience which could reasonably be re-

'quired of them for the diminution of the risk of

-accident.
Further assuming that the accident was the result

of negligence of some servant of the company there is

no ground whatever for saying that it was the negli-

gence of anybody of whom the appellant company

would be at common law responsible vis t vis the re-

-spondent.
(2) There is nothing in the evidence to bring the

Tespondent's case within any of the classes of the

-cases in which by the terms of the "Workmen's Com-

pensation Act" he would be entitled to recover. I

zasked Mr..Campbell during the argument more than
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once to refer to the clause of the ",Workmen's Com- 191s

pensation Act" upon which his right to recover could TORONTO
POWER Co.

be based, but the question, of course, does not admit V.
of an answer from the record. RAYNOR.

The judgment of Mr. Justice Clute in the Court of Duff J.

Appeal proceeds, as far as I can gather, on the appli-
cation of the doctrine of Rylands v. Fletcher(1).

This doctrine has never been applied and could
not, without bringing the direst confusion into the
law on the subject, be applied in cases of this descrip-
tion between master and servant, where apart from
statute the question must always be (the master being
charged with responsibility for harm coming to the
servant in the course of his employment) : Was the
harm caused by the failure of the master in any duty
to the servant arising out of the relation subsisting
between them ? The duty of protecting or compensat-
ing the servant for harm arising from the perils inci-
dental to the service which cannot be avoided by any
reasonable degree of care on the part of the master, is
not one of the duties which the law casts upon the
master. Even where the peril can be avoided the
master performs his duty if he provides adequate
means and appliances and competent servants, and
provides a proper system of working with a view to
securing safety.

The doctrine of Rylands v. Fletcher (1) imposes a
responsibility which in the first place is, speaking
generally, absolute for the consequences of the escape
of the noxious agent (excepting where the escape is
due to the act of God or the mischievous intervention
of a third party) and in the second place cannot be

(1) L.R. 3 H.L. 330.
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19115 discharged by employing 'independent contractors or
TORONTO servants never so competent and never so well equip-

POWEB CO.
ped as to skill and means.

RAYNoB. Such a principle could only become part of the law
Duff J. of master and servant by the instrumentality of legis-

lation and, one must add, revolutionary legislation.

ANGLIN J.-With very great respect for the learned
trial judge and the majority of the judges of the Ap-
pellate Division, I am of the opinion that the judg-
ment in favour of the plaintiff cannot be sustained.
The learned trial judge found as a fact that the elec-
tric current which the plaintiff received came from the
supposedly dead wire on which he was working, and,
while he did not accept that finding, Mr. McCarthy
conceded that he could not -attack it with any hope of
success. But the learned judge did not suggest how
the wire had become charged; nor -did he indicate any
negligence, which would be imputable to the defendant
company, as the cause of this having occurred-and
it is only, if there was such negligence, that the plain-
tiff can recover.

It may not improperly be assumed in favour of the
plaintiff that the happening of the accident under the
circumstances in which it occurred cast upon the de-
fendants the burden of proving that they had taken
every reasonable precaution to ensure the plaintiffs
safety while at his work. That burden the defendants
assumed and counsel for the plaintiff was unable to
point to any particular in which they had failed to
discharge it. Improbable - almost impossible - as
it may seem in view of the precautions taken and the
surrounding circumstances, if the wire upon which
the plaintiff was working became charged with elec-
tricity, upon the evidence it is quite as likely that
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this was due to some inexplicable electric phenome- 1915

non against which no precaution known to science TORONTO
POWER CO.

would be effective as that it occurred through the neg- V.
ligence of any person. If it was the result of negli- R.

gence it must be the purest conjecture that such negli- Anglin J.

gence was in matter which would entail liability at
common law, or was that of a person for whose fault
the company would be responsible under the "Work-
men's Compensation Act" (R.S.O. 1914, ch. 146), and
was not the negligence of some workman against which
the defence of common employment would prevail
alike at common law and under the statute. The case
does not fall within the maxim res ipsa loquitur. In-
deed, upon the evidence accepted as veracious, negli-
gence of any kind is, I think, completely disproved.
I am, with respect, unable to understand the applica-
tion of the doctrine of Rylands v. Fletcher (1), invoked
in the Appellate Division to the case of a claim against
his master by a servant injured in the course of his
employment.

It may be that this case affords a striking illustra-
tion of an evil which the new "Ontario Workmen's
Compensation Act" is designed to remedy. But under
the law as it stood when the plaintiff was injured he
had, in my opinion, no recourse against his employers.

The appeal must be allowed and the defendants are
entitled to their costs of the litigation throughout, if
they should see fit -to exact them.

Appeal allowed with costs.

Solicitors for the appellants: icCarthy, Osler. Hoskin
&d Harcourt.

Solicitors for the respondejit: Lancaster, C7ampbell d-
Lancaster.

(1) L.R. 3 H.L. 330.
35
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915 THE HAMILTON STREET RAIL-
APPELLANTS;*

*June 11. WAY COMPANY (DEFENDANTS) A
*June 24.

AND

ROBERT WEIR AND OTHERS (PLAIN-

TIFS) .......................... I RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Negligence-Obstruction of highway-Street railway-Trolley poles

between tracks-Statutory authority-Protection by light.

The Act incorporating the Hamilton Street Railway Co. authorized
the City Council to enter into an agreement with the company

for the construction and location of the railway. A by-law

passed by the Council directed that the poles for holding wires

should, on part of a certain street, be placed between the tracks,
which was done under supervision of the City Engineer.

Held, reversing the judgment appealed against (32 Ont. L.R. 578),
that the location of the poles was authorized by the legislature

and did not constitute an obstruction of the highway amounting

to a nuisance; the company was, therefore, not liable for injury

resulting from an automobile while driven at night coming in

contact with the pole.
Held, also, that as on the City Council was cast the duty of regulat-

ing the operation of the railway in respect to traffic and travelling
on the street and it had made no regulation as to lighting the

pole the company was under no obligation to do so.

APPEAL from a decision of the Appellate Division

of the Supreme Court of Ontario(1), affirming the

judgment at the trial in favour of the plaintiffs.

On the 23rd day of May, 1913, at about nine o'clock

in the evening, the respondent Robert Weir was driv-

oPRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.

(1) 32 Ont. L.R. 578.
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ing an automobile in an easterly direction along King 1915

Street, being a public highway in the City of Ilaiilton, HAMILTON
STREETand came into collision with a pole supporting the RWAY. Co.

trolley wires belonging to the appellants situated on V.
the devil strip between the tracks of the said appel-
lants' line of railway, which were situated on King
Street immediately north of a park in the centre of the
street, known as the Gore Extension, and by reason of
the said collision, the respondent's automobile was
damaged and the respondent Robert Weir and another
occupant of the car, the respondent Gladys Weir, to
some extent injured.

The action came on for trial before the Honourable
.Mr. Justice Latchford with a jury on the 21st of April,
1914, at the sittings holden at Toronto, when ques-
tions were submitted to the jury, who found the com-
pany guilty of negligence and respondents not guilty
of contributory negligence. The trial judge entered
judgment upon these answers in favour of the respond-
ents, Robert Weir and Gladys Weir, for the sum of
$1,035.20, the action being dismissed as to the claims
of the respondents, James Gowans Kent and Caroline
Kent.

From this judgment an appeal was taken to the

Appellate Division of the Supreme Court of Ontario

and that court gave judgment dismissing the appeal

with costs, the Honourable -Mr. Justice Hodgins dis-

senting, the Honourable MIr. Justice Leitch expressing
no opinion.

From that judgment the appellants appealed to the
Supreme Court of Canada.

The statute incorporating the appellants and under

the authority of which the municipal corporation of

35%
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1915 the City of Hamiltonhad power and control over the
HAMILTON location of the poles of the appellant company is chap-

STR~EET
RWAY. CO. ter 100 of 36 Victoria (1873), more particularly sec-

V. tions 7, 15 and 16.
WEIR.
- "7. The company are hereby authorized and em-

powered to construct, maintain, complete and operate
a double or single iron railway, with the necessary side
tracks and turnouts, for the passage of cars, carriages
and other vehicles. adapted to the same, upon and
along streets and highways within the jurisdiction of
the Corporation of the City of Hamilton, and of any of
the adjoining municipalities as the company may be
authorized to pass along, under and subject to any
agreement hereafter to be made between the council
of the said city and of said municipalities respectively,
and of the said company and under and subject to any
by-laws of the said corporation of the said city and
-municipalities respectively, or any of them, made in
pursuance thereof * * * and to construct and

maintain all necessary works, buildings, appliances
and conveniences connected therewith."

"15. The council of the said city and of any of the
said adjoining municipalities, or any of them, and the
said company, are respectively hereby authorized to
make and to enter into any agreement or covenants

relating to the construction of the said railway; for

the paving, macadamizing, repairing and grading of

the streets or highways; and the construction, opening
of, and repairing of drains or sewers; and the laying
of gas and water pipes in the said streets and high-

ways; the location of the railway, and the particular

streets along which the same shall be laid; the pattern

of rail; the time and speed of running of the cars, the
time within which the works are to be commenced;
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the manner of proceeding with the same, and the time 1915

for completion; and generally for the safety and con- HAMILTON

venience of passengers; the conduct of the agents and RWAY. CO.
servants of the company; and the non-obstructing or I
impeding of the ordinary traffic."

In pursuance of the authority conferred upon the
municipality by sections 7, 15, and 16, by-law No. 624
of the City of Hamilton, was passed and is incorpor-
ated as schedule "A" to an Act respecting the Hamil-
ton Street Railway Company, being 56 Vict. ch. 90
(1893)-s'ection 28 of the said by-law providing as
follows: "All poles shall be placed on the sides of the
street, except on King Street, between Hughson and
Mary Streets, where they shall be placed between the
tracks, and all the poles of the company shall be placed
in such manner as to obstruct as little as possible the
use of the streets for other purposes." And section 31
provides that "all works of construction and repair
and of removal and spreading of snow or ice shall be
done, and all poles shall be placed under the super-
vision and to the satisfaction of the city engineer."

The pole in question was located in the position it
occupied at the time of the accident, in the year 1893,
by Mr. Haskins, who was city engineer at that time,
and was erected under his directions. Subsequently,
before the accident, an application was made by the
street railway company to remove the poles on the
devil-strip between Hughson and Mary Streets, of
which the pole in question was one, but the munici-
pality refused to entertain their application.

. D. L. McCarthy K.C. and A. H. Gibson for the
appellants, referred to National Telephone Co. v.
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1915 B1aker(1) ; McLelland v. Manchester Corporation

HAMILTON (2).
STREET

RWAY. CO. I- owitt for the respondents. No statutory author-

wE. ity could justify the obstruction of the highway by
- placing the pole in the middle of the street. See Atkin-

son v. City of Chatham (3).

THE CHIEF JUSTICE.-I would allow tlis aplwinl.

DAVIES J.-I confess myself unable fully to appre-
ciate the meaning of the statement of the learned judge
who delivered the judgment of the second Appellate
Division of Ontario, and on which that judgment was

founded as to "the limited character of the power of

the provincial legislature to interfere with a public
highway."

I have always understood. that when legislating

within any of the powers conferred upon it by the 92nd

section of the "British North America Act," the

powers of the provincial legislature are plenary except

in so far as its legislation may be over-ridden or con-

trolled by legislation of the Parliament of Canada

under some one of the enumerated powers of section

91 of that Act.
No such question, however, of the clashing of the

powers of the Parliament and the legislature arises in

this case.
In my judgment the by-law under which the pole in

question was placed in its specific location in the

street was fully authorized by the incorporating

statute of the appellant company and the pole must,

therefore, be held to have been there properly.

(1) [18931 2 Ch. 186. (2) [19121 1 K.B. 11S, at p. 130.

(3) 26 Ont. App. R. 521.
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The finding of the jury that the trolley poles 1

"should have been placed in a uniform position" can- HAMILTON

not be upheld under the proved facts and the law. The TRAECO.

company placed the poles in the places where they V.
WEIR.

were directed by the city authorities under the by-law Dave J.
to place them. No other negligence on the defenlants'
part was found and this specific finding excludes any
other.

I think, therefore, the appeal must be allowed and
the action dismissed with costs including any costs
which may have been incurred by the city the third

party to the action.

JI)INGTON J.-The appellant company is found by
the verdict of a jury, maintained by the judgment of
the Appellate Division of the Supreme Court of On-
tario, guilty of negligence because its "trolley poles
should have been placed in a uniform position along
the entire thoroughfare," and, therefore, condemned
to pay damages suffered by the respondents in conse-
quence of driving, at thirteen miles an hour, along
that part of the street whereon the appellant's electric
street railway was constructed and colliding with one
of the said trolley poles, although there was alongside
the said railway a travellable space of street twenty-
five feet in width upon which they might easily have
driven.

The Legislature of Ontario which has absolute
legislative power in the premises delegated to the
municipal council of the corporation of the City of

Hamilton the powers contained in the following

amongst other sections:-

7. The company are hereby authorized and empowered to con-
struct, maintain, complete. and operate a double or single iron rail-
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1915 way, with the necessary side tracks and turnouts, for the passage of
cars, carriages, and other vehicles adapted to the same, upon and11AM ILTON a sresadhgwy

STREET along streets and highways within the jurisdiction of the Corpora-
RWAY. CO. tion of the City of Hamilton, and of any of the adjoining municipali-

V. ties, as the company may be authorized to pass along, under and
WEIR. subject to any agreement hereafter to be made between the council of

Jdington . the said city and of said municipalities respectively, and the said
company, and under and subject to any by-laws of the said cor-
poration of the said city and municipalities respectively, or any of
them, made in pursuance thereof, and to take, transport, and carry
passengers and freight upon the same, by the force or power of
animals or such other motive power as they may be authorized by the
council of said city and municipalities respectively by by-law to use,
and to construct and maintain all necessary works, buildings, appli-
ances, and conveniences connected therewith.

15. The council of the said eity, and of any of the said adjoin-
ing municipalities, or any of them, and the said company, are respec-
tively hereby authorized to make and to enter into any agreement
or covenants relating to the construction of the said railway; for the
paving, macadamizing. repairing, and grading of the streets or high-
ways; and the construction, opening of, and repairing of drains and
sewers; and the laying of gas and water pipes in the said streets and
highways-; the location of the railway, and the particular streets
along which the same shall be laid; the pattern of rail; the time and
speed of running of the ears, the time within which the works are to
be commenced; the manner of proceeding with the same, and the time
for completion; and generally for the safety and convenience of
passengers; the conduct of the agents and servants of the company;
and the non-obstructing or impeding of the ordinary traffic.

16. The said city, and the said municipalities, are hereby author-
ized to pass any by-law or by-laws, and to amend, repeal, or enact
the same for the purpose of carrying into effect any such agreements
or covenants, and containing all such necessary clauses, provisions,
rules, and regulations for the conduct of all parties concerned, in-
eluding the company, and for the enjoining obedience thereto, and also
for the facilitating the running of the company's cars, and for re-
gulating the traffic and conduct of all persons travelling upon the
streets and highways through which the said railway may pass.

The said council pursuant thereto passed a by-law
which permitted the use by appellant of certain streets
for its railway, and amongst other things relative
thereto, provided as follows:-

28. The poles to be used for the company's wires on James

Street, from Cannon Street to Hunter Street, and on King Street,
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from Bay Street to Mary Street, shall be of iron and of the most 19 1
improved pattern, except where the company shall use the poles of
any telegraph or telephone company, and the wooden poles used by HAM ToN

the company shall all be straight and perpendicular, and as nearly RWAY. Co.
as possible of the same shape and size, and shall be dressed and V.
painted throughout, and all poles shall be placed on the sides of the WEIR.

street except on King Street, between Hughson and Mary Streets, Idington J.
where they shall be placed between the tracks, and all the poles of the
company shall be placed in such manner as to obstruct as little as
possible the use of the streets for other purposes.

31. All works of construction and repair and of removal and
spreading of snow or ice shall be done, and all poles shall be placed
under the supervision and to the satisfaction of the city engineer.

The poles complained of were accordingly placed
as directed some twenty years before this accident now
in question. The location of the railway was wholly
within the power of the council. Ample reason is as-
signed for placing the poles as was done.

The matter was wholly within the legislative power
thus conferred upon said council who no doubt exer-
cised their best judgment (aided as appears by able
and experienced counsel as to the law and by an en-
gineer of skill) relative to public safety and con-
venience.

I do not think it is competent for a jury to sit in
review upon such legislative work twenty years later,
and to find that such legislative action was an act of
negligence.

And if it was not negligence on the part of the
councillors so directing, it certainly could not be neg-
ligence on the part of the appellant bound to conform
therewith or have their road removed off the street.

I am also unable to understand how a gentleman
driving an automobile, on a dark and misty night, at
the rate he admitted over that side of the street where-
on the appellant's track was laid, even though well
lighted, could be acquitted of negligence, when he had
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1915 no occasion for such a proceeding and a reasonably-
HAmnLoN wide street alongside the track to travel upon. Pos-

ARET O sibly the city council has been guilty of negligence
V. in failing (if it has) to pass and enforce a by-law pro-

WEIR. faln(i
-- hibiting such conduct.

Idington J. I think the action should have been dismissed and
that this appeal should be allowed with costs through-
out and the action dismissed.

DUFF J.-There are two questions:-First, is the
company liable as for nuisance in placing its poles
where it did place them ? That question must be
answered in the negative for the short reason that
by-laws passed under the authority of statute ex-
pressly required the poles to be placed where these
poles were placed. The precise thing that was done
was authorized by the legislature. It, therefore, could
not be a nuisance in contemplation of law. If harm
arises from the placing of poles where the legislature
directs they shall be put, such harm, as Lord Black-
burn said, is damunm absque injurid. As to the auth-
ority of the legislature, with great respect, I think
item 10 of section 92, "British North America Act,"
must have been overlooked. If the construction of
the "British North America Act" adopted below were
accepted the result would be that every provincial
railway crossing a highway with its locomotives, and
every tramway worked under provincial authority in
the streets of a city, is a public nuisance.

The next question is whether there is evidence of
negligence to go to the jury in the failure to provide
a light. I think the answer to that also lies in the
fact that the company was authorized to put its poles
where it did put them, the city council having power
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to exact conditions for the protection of the traftic, 1915

and the city council also assumuing the lighting of the HAMILTON

streets. I do not think that any jury would be en- STREETO..

titled to find that in these circumstances any legal V.
WEIR.

duty was cast upon the railway company to apply it- -
self to the question whether the lighting provided by
the municipality in the particular locality was or was
not sufficient for the protection of persons using the
highway.

ANGLIN J.-I am, with respect, of the opinion that
this appeal should be allowed.

The ground of the plaintiffs' claim, Which has been
upheld in the provincial courts, is that they were in-
jured as the result of an automobile in which they
were travelling colliding with a trolley pole of the de-
fendants placed in the middle of the space between the
double track, commonly called the devil-strip, on King
Street in the City of Hamilton. This they allege was
an unlawful obstruction of a highway amounting to a
nuisance. The defendants maintain that they were
obliged by the provisions of the statute under which
their railway is constructed and operated to place and
maintain the pole in question precisely where it was.
There is no doubt that the pole was placed where a by-
law of the municipality expressly required that it
should be. The contention of counsel for the re-
spondents is that the provincial statute does not auth-
orize such a by-law, and that, if it does, the statute is
pro tunto ultra vires.

Its incorporating statute (36 Vict., ch. 100), anth-
orizes and empowers the appellant company

to construct. maintain, complete and opeiate a double or single iron

railway * * * uport and along streets and highways within the
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1915 jurisdiction of the corporation of the City of Hamilton * * * sub-

ject to any agreement hereafter to be made between the council of the
HAMILTON said city * * * and the said company and under and subject to

STREETY ctycmay ujc
RWAY. Co. any by-laws of the said corporation of the said city * * * made in

v. pursuance thereof * * * and to construct and maintain all neces-
WEIR. sary works, buildings, appliances and conveniences connected there-

- with.
Anglin J.

It is further enacted that

the council of the said city * * * and the said company are re-
spectively hereby authorized to make and to enter into any agreement
or covenants relating to the construction of the said railway * * *.

the location of the railway and the particular streets upon which the
same shall be laid * * * and generally for the safety and con-
venience of passengers, the conduct of the agents and servants of the
company and the non-obstructing or impeding of the ordinary traffic;

and the city is authorized

to pass any by-law or by-laws and to amend, repeal or enact the
same for the purpose of carrying into effect any such agreements or

covenants and containing all such necessary clauses, provisions, rules
and regulations for the conduct of all parties concerned, including
the company and for the enjoining obedience thereto and also for the
facilitating the running of the company's cars and for regulating the

traffic and conduct of all persons travelling upon streets and highways
through which the said railway may pass.

The by-law in question was passed under this legis-
lation and was subsequently appended as a schedule
to an amending statute (56 Vict. ch. 90), which, how-

ever, does not in terms approve or confirm it. The
effect of this legislation is discussed in the dissenting
judgment of Mr. Justice Hodgins and I concur in his
opinion that it empowered the municipality to enact
the by-law under which the pole in question was placed
and maintained where it was.

But I cannot agree with the view of the learned

judge that there should be a new trial to permit of an
investigation being made to ascertain whether some
:such precaution as the placiig of a light on the pole
should have been taken. There is no by-law or regu-
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lation of the municipality which prescribes anything 195

of the kind and it was to the council of the munici- HAfMITON
STREET

pality and not to the defendants that the legislature RWAY. CO
entrusted the regulation of the operation of the rail-
way so far as it might affect the safety of traffic on
the highway. In my opinion the statute and the by-
law afford a complete answer to the plaintiff's claim.

Mr. Justice Sutherland appears to think that if the
by-law in question is authorized by the provincial
statute the latter involves an interference with the
legislative jurisdiction of Parliament over criminal
law. "Common nuisance" as defined in the Criminal
Code would not cover an obstruction in a highway
authorized by a provincial legislature in which control
over highways as local works and undertakings is
vested. Moreover, we are now concerned merely with
a question of civil rights, over which the legislature
of the province had undoubted jurisdiction. With re-
spect, I am unable to appreciate the ground on which
the learned judge bases his view that there has been an
invasion of federal jurisdiction.

I would, for these reasons, allow the defendants'
appeal and would dismiss this action with costs.
throughout.

Appeal allowed with costs.

Solicitors for the appellants: Gibson, Levy & Gibson.

Solicitors for the respondents: Gregory & Goodorham-
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1915 THE UNION BANK OF CANADA

*June 14. (PLAINTIFFS) ...................
*June 24.

AND

A. McKILLOP AND SONS, LIMI-
TED (DEFENDANTS) .............. RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Company law-Trading company-Powers-Contract of suretyship-
R.S.O. [1897] c. 191.

An industrial company incorporated under, and governed by the
"Ontario Companies Act," R.S.O. [1897] ch. 191, has no power
to guarantee payment of advances by a bank to another company
whose sole connection with the guarantor is that of a customer,
for the general purposes of the latter's business, and such a

contract of suretyship is ultra vires and void.
Judgmeht appealed against (30 Ont. L.R. 87) affirmed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), affirming the
judgment at the trial in favour of the defendants.

The facts which brought about the action in this
case are not in dispute. The action is brought upon a

guaranty executed under the defendants' seal and by
its officers. The defences are two-fold, first that there
was no money owing for the debt, second that the

guaranty was ultra vires of the defendant company.
The defendants were incorporated pursuant to the

"Ontario Companies Act" then in force (R.S.O., 1897,

*PBESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
fDuff and Anglin JJ.

(1) 30 Ont. L.R. 87.
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ch. 191), by letters patent of the Province of Ontario 1

dated the 28th September, 1904, and the said guaranty UNION BANK
or CANADAis in form a general guaranty to the United Empire O

Bank of Canada guaranteeing the account of the West McKi Lop
I & SONS.

Lorne Wagon Company, Limited, to the sum of fifteen -

thousand dollars.
The Union Bank is the successor of the United Em-

pire Bank and entitled to any rights it might have
under such guaranty.

The defendant company was incorporated by
Archibald McKillop, his three brothers and a sister;
and on the 17th February, 1905, these individuals, as
individuals, had executed a guaranty to the Merchants
Bank for the indebtedness to the West Lorne Wagon
Company, Limited, to the sum of twenty thousand
dollars.

On the 13th day of March, 1907, when the guaranty
sued on was executed the defendant company owned
one share in the West Lorne Wagon Company, Limi-
ted, the West Lorne Wagon Co. then owed the Mer-
chants Bank about forty thousand dollars, and at this
time the wagon company arranged with the United
Empire Bank that this latter bank should take over
the account.

The West Lorne Wagon Co. assigned for the bene-
fit of creditors to Ir. G. T. Clarkson, of Toronto, on
the 25th April, 1911. The West Lorne Co. paid no
divident to creditors, but the Union Bank as succes-
sors of the United Empire Bank received $105,250.71
from the assignee on bonds secured by mortgage held
by the bank and the bank also received $20,081 in re-
spect of book accounts also assigned to the bank. The
plaintiffs claim that at the time the action was com-
menced, namely, the 5th June, 1912, there was owing
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1915 to them in respect of the indebtedness of the West
LNiON BANK Lorne Co. the sum of seventy-eight thousand dollars

OF CANADA

. odd. The respondents claim that after making pioper
MuKILLOP allowance there was no indebtedness from the wagon

& SONS.

- company to the bank.

Hamilton Cassels K.C. for the appellants, cited
Attorney-General v. Great Eastern Railway Co. (1);

Ashb itry Railway Carriage and Iron Co. v. Riche (2);
Hughes v. Northern Electric and Mfg. Co. (3).

O. A. Moss and J. B. McKillop for the respondents.

THE CHIEF JUSTICE.-I would dismiss this appeal.

DAVIES J.-For the reasons given by Mr. Justice

Hodgins speaking for the Appellate Division of the
Supreme Court of Ontario I am of opinion that this
appeal should be dismissed with costs.

IDINGTON J.-The appellant seeks to recover from

respondent, which is a company incorporated on the
28th September, 1904, under the "Ontario Companies

Act" then in force, upon an alleged guarantee of re-

spondent for the indebtedness of the Lorne Wagon
Company, Limited, to the appellant, for the sum of

$15,000.
The "Ontario Companies Act" enabled the partner-

ship firm of McKillop & Sons to become so incorpor-
ated, but did not in express terms enable respondent

to give such a guarantee.
It happens to be the fact that the said firm was,

(1) 5 App. Cas. 473. (2) L.R. 7 H.L. 653.
(3) 50 Can. S.C.R. 626.
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and the respondent company continued to be, a 9

family-owned concern, having no other shareholders UNION BANK
.Or CANADA

than those composing the firm which became so in- ICN

corporated. & newO.

It is proven that the guarantee of said firm before Iditn J.

its incorporation had been given for an amount and

under such circumstances as would, if there had been
no incorporation of the firm, have resulted, by virtue
of the events which have transpired, in possibly ren-
dering the members of the firm liable for the sum
claimed.

They escaped that possible liability because the
guarantee which the firm had given was surrendered
and in substitution therefor the guarantee of the cor-
porate company was taken.

The neat question whereon this appeal must turn
is whether or not this corporate company had within
the powers given it by the "Companies Act" that of
guaranteeing as sureties the debt of the West Lorne
Wagon Company, which all the shareholders of the re-
spondent had a very material interest in seeing paid,
or at least in their being relieved from liability there-
for, but it as a corporation had none.

It is alleged that respondent had no other creditors.
It does not appear to me that this interest of the

shareholders can have anything to do with the ques-
tion or any bearing thereon whatever.

The powers of the incorporated company must be

measured by the express powers given by the Act of
incorporation and such necessarily implied powers as
the general purview of the statute demonstrates were

intended to be covered by the expressions used in the

statute.

36
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1915 For example, the corporation may have been en-
UNioN BANK abled to undertake some obligation, or by law may
OF CANADA have had imposed upon it some obligation, which in
MCKITLOP either case must be discharged. The clear legal duty

& SONS.
- thus created may have rendered necessary the doing

Jldngtof. ~of that which the express language of the statute

creating it or enabling its creation may not by that
language have been very accurately defined.

In such a case the corporation may, by way of
implication, be found to possess the powers which the
language defining its powers might not have made
quite apparent.

In the case presented there is no pretence of such
express power and there is nothing from which the
express language used can, by interpretation, be so
modified by way of implication therein as to support
the alleged guarantee.

I think the corporation not only has no powers be-
yond that so given it, but must assert such power as it
may have been given by the method through and by
which it is enabled to act, and when going beyond such
limits its acts are ultra vires and void. Such, I think,
was the nature of this alleged guarantee.

The recent decision of this court in the case of
Hughes v. The Northern Electric and Mfg. Co. (1),
was relied upon by appellant's counsel. The deci-
sions in that case and the unreported case of [Lambert
v. Richards, and some other cases, mark a trend of
judicial opinion which, followed out logically, may
soon justify the argument presented. The notion
seems somewhat prevalent that so long as none but
shareholders are concerned that they can use the

(1) 50 Can. S.C.R. 626.
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name and so abuse or transgress the powers of the uns
company as they please and by such acts as the statuteUmoN BANK

or CANADA
has not enabled bind the corporation to contracts never E.
contemplated by the statute creating it or upon which -IcKum oP

& SON S.

its creation rests, so long as it has not prohibited the -

doing thereof.

I respectfully submit that the proper measure of a
company's powers are what it has been enabled to do,
and not what it has been prohibited from doing.

But I do not think even these decisions or that
mode of reasoning can maintain this appeal.

Again, the "Companies Act" was so modified in
1907 as to carry into it the word "guarantee" amongst
the new powers of the corporations entitled to act
upon such amended Act, and appellant relies thereon.

I do not think as at present advised that the
amendment applies to such a case as presented here.

The facts, however, do not warrant such applica-
tion. In the case of a company, which this is not,
having for its object, or one of its objects, the business
of a guarantor, or incidentally to the transaction of
its business occasions to give a guarantee, we can
conceive of such a thing as a company using this new

power.
I shall not attempt to define what is intended by

the amendment. I must be permitted to doubt if it

ever can be applied to the case of a pure act of surety-
ship without any relation to the transactions in which

the corporation is rightfully engaged.
The appeal should be dismissed with costs.

DUFF J.-The appellants now put their case in

two ways. First, they say that the guarantee of the

36%
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1915 13th March, 1907, was within the powers of the de-
UNIoN BANK feiidat company.

OF CANADA The contract upon which the action is brought is
McKnLop not within the objects defined by the letters patent& SONS.

- either expressly or by necessary implication. Hughes
Duff J.

v. Northern Electric and Manufacturing Co. (1) was
referred to, but that decision 'had no relevancy, rest-
ing as it did upon necessary implication.

Counsel for the appellant bank also relies upon
the contention that he is entitled to call in aid of the
provisions of the "Ontario Companies Act" of 1907,
ch. 24, sec. 17, sub-sec. (d), and sections 210 and 211.
The effect of the last two sections undoubtedly is to
make this Act applicable to the defendant company,
but it could not be read as giving validity to the
pretended contract which was entered into before the
passing of the Act. That contract is inoperative for
want of capacity on the part of the company.

The ground which the appellant bank ultimately
took up was that the defendant company by reason of
its conduct since the Act of 1907 came in force has
made itself responsible for the payment of the moneys
the bank seeks to recover.

There is an objection based upon the Statute of
Frauds which it will be unnecessary to discuss. The
insuperable obstacle in the way of this contention is
that it has no substratum of fact. The evidence is
explicit and it is not contradicted that the advance
made under this guarantee was made in the month of
April, 1907, some months before the Act came in
force. The note which was given for the advance
was renewed a number of times after the passing of

(1) 50 Can. S.C.R. 626.
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the Act of 1907, but it is not suggested that the re-
newals were granted by the bank upon the faith of UNION BANK

or CANADA
anything done by the appellants and there is no evi- V.
dence to justify a suggestion even that during this & umOs
time the bank was not acting upon the faith of the
guarantee given in March. I have no doubt it was -

assumed by everybody until advice was taken upon it
that this guarantee was perfectly valid.

ANGLIN J.-The giving of the guarantee, which

the plaintiffs seek to enforce, was not authorized in
terms by R.S.O. 1897, ch. 191, by which the defend-
ant company was governed when it was executed and
delivered, and the authorities, many of which are cited

in the judgment of the Appellate Division, make it
clear that such a contract cannot be regarded as sonw-
thing incidental either to the undertaking or to the
expressed powers of such a company. The evidence
seems to shew that the account of the West Lorne
Wagon Company was taken over by the United Em-
pire Bank - the plaintiff's predecessors - before the

date at which the "Ontario Companies Act" of 1907
came into force. But, if the -bank actually made its
advances subsequently to that date, they were made
upon the faith of the guarantee given on the 13th
March, 1907. There is no evidence of any new con-
tract, or of any subsequent ratification by the defend-
ant company of the guarantee sued upon, if, indeed,
there could be ratification of such an ultra vires in-
strument. Indeed, it is quite clear that in taking over
the account and making its advances the bank acted
upon the assumption that the guarantee had been ab
initio valid and effectual, and that neither ratification
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iior a new contract linder the powers conferred by the
UNION BANx Act of 1907 was requisite.

OF CANADA
t. The appeal, in my opinion, fails and must be dis-

McKIMoP
& SONS. missed with costs.

Anglin J. Appeal dismissed with costs.

Solicitors for the appellants: Du Vernet. Raymond,
Ross - Ardagh.

Solicitors for the respondents: McKillop, Muztrphy c-
Gunn.
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H. H. VIVIAN AND COMPANY ) 1915

(PLAINTIFFS) ....................... APPELLANTS; *June 16.
*June 24.

AND

FRANCIS HECTOR CLERGUE
(DEFENDANT) .................... ESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Contract-Sale of mining land-Substitited purchaser-Reservation
of claim against original purchaser-Forfeiture of second con-
tract-Sale of land to other parties-Effect on reserved claim.

In June, 1903, V. & Co., by agreeement in writing, cantracted to sell,
and C. to buy, mining property for $125,000, to be paid $5,000
down and the balance in annual instalments of $24,000. The
$5,000 was paid and in March, 1905, when an instalment was
overdue and the second accruing a new agreement was executed,
to which C. was a party, for sale of the property to a mining
company for the same price and on the same terms. This agree-
ment provided that nothing in it should affect the right of the
vendor to claim from C. the amount payable under the original
contract up to March, 1905, otherwise the latter was to be
merged in the new contract. The mining campany made default
in their payments and, as provided in their contract, the vendors
gave notice that the contract was at an end and, later, sold the
property for $75,000. They then took action against C. for the
amount unpaid on the original agreement and recovered judg-
ment. After the final sale of the mine C. applied for and ob-
tained from a judge an order declaring that V. & Co. were not
entitled to enforce their judgment against him except for the
costs. On appeal from the affirmance of this order by the Ap-
pellate Division,

Held, affirming the decision of the Appellate Division (32 Ont. L.R.
200) that by extinguishing the interest of the mining company
in the land and then selling it V. & Co. had put it out of their
power to place C. in the position he was entitled to occupy on

making payment and had thus disabled themselves from enforc-
ing their judgment.

*PRESENT:-Sir (harles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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191 APPEAL from a decision of the Appellate Division
vIvIAN & of the Supreme Court of Ontario(1), affirming a

Co.
judge's order declaring that plaintiffs were no longer

CLERGUE. entitled to enforce their judgment against the de-
fendant.

The facts are fully stated in the above head-note.

W. M. Douglas K.O., and Lefroy K.C. for the

appellants.

Shepley K.C. and H. S. White for the respondent.

THE CHIEF JUSTICE concurred in the judgment
dismissing the appeal with costs.

DAVIES J.-I concur with Mr. Justice Anglin.

IDINGTON J.-The respondent bought from the ap-

pellant a mining property for the sum of $125,000 pay-

able by instalments, paid $500 cash and gave his pro-

missory note for $4,500 to complete the cash payment.

The appellant recovered judgment against him on

said promissory note and that judgment was paid by
him some time before February, 1906.

Meantime he had entered into possession of the

property and assigned his purchase to the Standard

Mining Company.
Thereupon, on 10th March, 1905, an agreement was

entered into between respondent of the first part, the

said mining company of the second part, and appel-

lant of the third part.
Therein the foregoing facts, save as to payment of

(1) 32 Ont. L.R. 200.
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said judgment, were recited, and the further facts that 1915

the mining company had agreed to assume the pay- VIVIAN &
Co.ment of said purchase money and all other obligations

imposed by the said contract upon the purchaser CLERGTJE.

thereunder and that the parties desired in some re- Idington J.

spect to modify the terms of said agreement and 'to
define their rights by a more formal document.

Then followed the last three recitals which may
help to interpret the clauses of said document now in
question and are as follows:-

And whereas the vendors also claim that the party of the third
part is personally liable for the sum of twenty-four thousand dollars,
a portion of the purchase money, falling due on the 23rd day of
June, 1904, and is also liable for a portion of the instalment to fall
due on the 23rd June, 1905.

And whereas the party of the third part disputes all personal
liability therefor.

And whereas the parties hereto desire in the making of this
agreement to reserve all the rights and liabilities both of the vendors
and of the party of the third part with respect to the twenty-four
thousand dollars which fell due on the 23rd June, 1904, and of the
said payment accruing due on the 23rd of June, 1905.

I will refer presently to the operative parts of said
agreement thus introduced.

The appellant,' on the 27th of June, 1906, com-
menced an action 'against respondent to recover the
sum of $33,000, being the instalment of the 23rd of
June, 1904, and part of that of the 23rd of June, 1905,
which are referred to in these recitals I have quoted.

In that action the appellant recovered judgment
for $33,556.20, and therefrom respondent appealed
unsuccessfully to the Divisional Court and the Court
of Appeal for Ontario, and finally to this court.

These decisions(1) are respectively reported in 15
Ont. L.R. 280; 16 Ont. L.R. 372, and 41 Can. S.C.R.
607.

(1) Vivian & Co. v. Clergue.
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It was contended therein amongst other things,.
VIVIAN & that the property having passed from the appellant,Co.

V. the vendor, by virtue of a tripartite agreement, and it
being no longer possible for it to give to the respond-

IdingtonJ. ent, the vendee, title thereto, the right to recover from
the vendee was gone.

This court as well as those through which the case-
travelled here held that, the respondent, notwithstand-
ing that and other contentions set up, was liable.

It is pressed upon us by Mr. Douglas that the right
so maintained cannot now be disturbed by what has.
since transpired.

The appellant issued execution upon said judg-
ment. The Standard Mining Company failed to pay
purchase money as provided by the tripartite agree-
ment above referred to; the appellant proceeded to de-
clare under power therein the agreement null and to.
re-sell the property for $75,000, and, therefore, the re-
spondent moved to set 'aside the said execution and
obtained the order so asked for saving as to costs;
which has been upheld by the Appellate Division of
the Supreme Court of Ontario.

It appears to me that the correctness of such hold-
ing must turn upon the interpretation to be given the
agreement of 10th March, 1905.

That agreement expressly provided for the sale by
appellant to the mining company with the usual pro-
visions one would expect to find in such a contract of
sale and purchase, plus a few special provisions de-
signed to preserve for appellant the liability of re-
spondent for the parts of 'the original purchase money
in respect of which the judgment has been recovered,
which is now in question, and at the same time pro-
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vide for its discharge out of the first payments to be 1

made by the mining company. VIVIAN &
Co.

Clause nine substituted the mining company for v.

the respondent in the original agreement, and that CLEEGUE.

was to be deemed merged in this agreement subject, Idington J_

however, to the provisions next contained.

That is followed by clause ten, reading thus:-

10. It is expressly agreed and understood that this agreement,
and anything that may be done hereunder shall not affect or prejudice
the claim of the vendors against the party of the third part in re-
spect of the sum of $24,000 which fell due on the 23rd June, 1904;
or the payment accruing due on the 23rd June, 1905, or for interest
upon the unpaid purchase money up to the date of the said assign-
ment hereinbefore in part recited, nor shall it affect or prejudice
the rights of the said party of the third part with respect thereto,.
but until the purchaser shall pay the first two instalments of
$24,000 each, with interest as aforesaid, the rights of the vendors.
and the party of the third part shall remain as they now are in
respect of said instalments and interest.

Clause 12 provided that all moneys paid under this.
agreement shall in the first place be applied towards
the discharge of said judgment (being that on the
$4,500 note) and then towards the discharge of the
claim of the vendors against the respondent in respect
of which their rights have been thereinbefore reserved,
being manifestly the claims referred to in clause 10,
which are now in question.

The judgment first referred to as already stated

has been paid and hence out of the way.

Nothing seems to have been paid on the purchase-

by the mining company.

Clause 8 of the agreement provided that upon such
default as thereby occurred the appellant might for-
felt the agreement by giving a month's notice; which
oi the default that took place was duly giveit. Then it
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1915 was declared that upon such forfeiture this agreement
VIVIAN & shall be null and void.

Co.
Is there any answer to that realized result of what

CLERGUE. was contemplated ? If null and void thereby, is not
2dington J the respondent in the same position as if the agree-

ment never existed ? Is the relation between the
parties hereto not left as it was originally of vendor
and vendee with a judgment in favour of the former
against the latter ? Is not the contemplated merger
of the original agreement in this later one at an end ?
Was it not a conditional merger ?

The suggestion is certainly a legal curiosity, but

how otherwise can we give effect to the purpose of the
parties ?

Can we say the agreement stands despite this de-
claration of its nullity ?

It was quite competent for the parties to have pro-

vided instead thereof that the appellant should be at

liberty to resell the property. In that case the lia-
bility of the respondent as determined in the litiga-

tion to which I have adverted might have to be con-
sidered as finally determined and the result, it might

in such event, have been argued, was that as he had
assented to this sale to the mining company, he could
not complain that his right as vendee had been in-

fringed and he, therefore, entitled to be relieved as he

claims herein.
But if this agreement and all therein is to be

treated as null and void, surely the parties are restored

to their original position as vendor and vendee, the

original contract of sale and purchase and the judg-
ment now in question standing for part of the pur-

-chase money. In that case it seems clear the relief
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given below is what respondent as vendee is entitled 19s

to. VIVIAN &
Co.If the re-sale had taken place by virtue of a provi- 0.

sion in the later agreement, some very interesting CLERGUE.

questions might still have arisen. Such as in that Idington J.

case was he to be held only a surety for the mining
company, or in some such sort of position entitled to
relief over against that company and thereby entitled
to claim subrogation in some way I need not pursue.

My construction of the agreement as result of the
foregoing analysis is that all it stood for is at an end
and respondent entitled under the authorities to the
relief he sought and got. I cannot see my way to
holding the declaration of intended merger of such a
character as to dominate all else in the agreement. It
was not so argued.

The appeal should be dismissed with costs.

DUFF J.-What is the meaning of Clergue's being
personally liable notwithstanding anything "done"
under the agreement ? It would be an extreme con-
struction to hold that Clergue's obligation which
would be a secondary obligation should persist not-
withstanding the fact that the primary obligation had
been destroyed. The clause was no doubt intended to
deprive Clergue of some of the defences ordinarily open
to a surety in consequence of an agreement between a
creditor and the primary debtor - giving time to the
debtor for example. I think the construction pro-
posed by which Clergue's obligation is held to con-
tinue after the primary obligation has been wiped out
must he rejected.

It is necessary to note very distinctly that no ques-
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1915 tion is raised as to the validity and effectiveness of
VIVIAN & the so called forfeiture. The appellant is insisting

Co. upon the forfeiture and the vendee is not disputing it.
CLERGUE. The result of the appellant's contention if successful

Duff J. would be that Clergue would be entitled to enforce
his indemnity against the assignees and in that way
the assignees would be compelled to pay an unpaid
instalment after the contract had been put an end to.
That would be a fraud on this contract.

ANGLIN J.-Upon the assignment to the Standard
Mining Company of his contract 'to purchase from the
plaintiffs the defendant became entitled to be indem-
nified by his assignees against liability under it. The
right of indemnification carried with it a right, in the
event of his being called upon to pay the plaintiffs, to
a lien for the sum so paid on the Standard Mining
Company's interest in the land, or to subrogation pro
tanto to the rights of the plaintiffs under their 'ven-
dors' lien. Vivian j& Co. v. (lergue (1). By a subseq uent
agreement, to which the plaintiffs, the defendant, and

the Standard Mining Company were parties, the lia-
bility of the defendant to pay two instalments of pur-
chase money due under his original agreement, and
now in controversy, was expressly preserved,. as were
also his rights with respect thereto, and it was de-
clared that the rights -of the vendors and of the defend-
ant should

remain as they now are in respect of said instalments and interest.

Amongst such rights were those incident to the posi-
tion of quasi-surety to the plaintiffs, which the de-

(1) 16 Ont. L.R. 372. at p. 379.
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fendant held, for payment to them by the Standard 1915

Mining Coimipany of these instalments of the purchase VIVIAN &
Co.money. .

Judgment was recovered against him in the pre- cLERGUE.

.sent action for the two instalments in question, which Anglin J.

the Standard Mining Company had failed to pay. Be-
fore realizing on this judgment, the plaintiffs, exer-
cising a power conferred by their agreement with the
Standard Mining Company, annulled their contract
for sale to that company by notice to them. Without
any notice to the defendant they subsequently sold the
land thus forfeited to another purchaser for $75,000
- $50,000 less than the sale price to the Standard
Mining Company. The defendant claims that he was
thereby discharged from his liability to the plaintiffs
_and that execution on the judgment against him, still
unsatisfied, should be stayed except as to costs; and
his right to that relief has been upheld in the provin-
-cial courts.

By extinguishing the interest of the Standard Min-
ing Company in the land and re-selling it, the plain-
tiffs have put it out of their power to place the defend-
.ant in the position he was entitled to occupy upon
making payment in fulfilment of his obligation as
surety. Having done so they, in my opinion, disabled
themselves from enforcing their judgment. Indeed,
by annulling their contract with the Standard fining
Company they would seem to have extinguished the
defendant's liability for any moneys not already paid,
although judgment had been recovered for them.
The liability of the principal debtor, the Standard
Mining Company, no longer existed and with it the lia-
hilitv of the surety also ceased. An unsatisfied jidg-
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1915 ment against the principal debtors for purchase money
VIVIAN & could not have been enforced after the vendors took

Co.
V. back the land. Cameron v. Bradbury(l) ; Gibbons v.

CLUE- ozens(2); McPherson v. U.S. Fidelity Co.(3). The
Anglin J. surety's position must be at least equally favourable.

The former judgment in this action affords no sup-
port to the plaintiffs' contention in this appeal. No
question such as that now before us was, or could have
been, then presented for consideration.

.The appeal fails and should be dismissed with
costs.

BRODEUR J.-By their agreement of the 10th of
March, 1905, the appellants sold to the Standard Min-
ing Company of Algoma certain property with the
condition that upon default of payment of the pur-
chase price the appellants could rescind the agree-
ment which would then become null and void.

The appellants having exercised that power of re-
scission, the contract was put an end to and they could
not afterwards claim the payment of the purchase
money from the purchasers.

The same property had been previously sold to the
respondent, but he failed to pay the instalment that
became -due in June, 1904, and it was agreed then be-
tween the appellants and the respondent that the pro-
perty would be re-sold for the same price to the Stan-
dard Mining Company and the agreement of the 10th
March, 1905, was then passed for that purpose. It

was stipulated that the I
agreement and anything that may be done hereunder shall not affect
or prejudice the claim of the vendors against the party of the third

(1) 9 Gr. 67. (2) 29 O.R. 356.
(3) 26 Ont. W.R. 620.
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part (Clergue) in respect of the sum of $24,000 which fell due on 1915
the 23rd June, 1904, * * * nor shall it affect or prejudice the %

rights of the said party of the third part with respect thereto, but CIVAN &

until the purchasers (Standard Mining Company) shall pay the
first two instalments of $24,000, etc. CLERGUE.

We have to construe the agreement and specially Brodeur J.

the clause just quoted.

There is no doubt that the respondent was bound
to pay the sum of $24,000. He tried to dispute that
liability, and this court decided against him(1). But
the appellants having thought advisable to rescind the
contract because the payments were not properly
made, can they still claim from the respondent the
payment of those $24,000 ?

The cancellation of the contract has put an end to
the right of the vendors to claim the payment of the
purchase money. But they say that the obligation of
Clergue did not cover any part of the purchase
money. I cannot accede to such a proposition. I con-
sider that Clergue was surety for a part of the pur-
chase price, and as the vendors cannot, after the re-
scission of the contract of sale, claim any part of the
purchase money from their purchasers, they could not
proceed also against the surety.

We must not forget also that it was formally stipu-
lated in the agreement that the whole agreement
would become null and void in case the vendors would
exercise their right to rescind. The nullity which is
stipulated would affect all the obligations mentioned
in it, not only the obligations of the purchasers, but
also the obligations of Clergue.

(1) Clergue v. Vivian & Co., 41 Can. S.C.R. 607.
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11 The judgment a quo which declared that the appel-
VIVIAN & lants could not recover from the respondent is well

I founded and should be confirmed with costs.
CLERGIJE.

Brodeur J. Appeal dismissed with costs.

Solicitor for the appellants: A. H. F. Lefroy.

Solicitors for the respondent: Macdonald, Shepley,
Donald & Mason.
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E. S. COFFIN (PLAINTIFF) ............ .APPELLANT; 1915

AND *June 15.
*June 24.

JAMES R. GILLIES (DEFENDANT) .... RESPONDENT. -

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Contract-Construction-Sale of foxes-Mixed breeds.

By contract in writing G. agreed to sell to C., who agreed to buy,
two black foxes "to be the offspring of certain foxes purchased by
the vendor from Charles Dalton and W. R. Oulton in the year
1911."

Held (Davies and Duff JJ. dissenting), that the proper construction
of the contract was that the two foxes to be sold must have
both Dalton and Oulton parentage and G. could not be com-
pelled to deliver a pair bred from the Dalton strain only.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario reversing the judg-
ment at the trial in favour of the plaintiff.

This action was brought by the plaintiff for dam-
ages for breach of an agreement to deliver two silver-
black fox whelps of the litter of 1913, the offspring of
Dalton and Oulton stock owned by the defendant. The
agreement was reduced to writing, and the material
parts are as follows: "The vendor (defendant) agrees
to sell to the vendee (plaintiff), and the vendee agrees
to purchase from the vendor (2) black foxes-silver
tips-male and female whelps in 1913 on the ranch of
the vendor in the Township of Fitzroy, County of
Carleton, in Ontario, near the Town of Aruprior-the

*PRES.ENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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1916 said foxes to be the offspring of certain foxes pur-
CoFFIN chased by the vendor from Charles Dalton and W. R.

V.

GoLmeS. Oulton in the year 1911, and to be a fair average pair
selected by the vendor ait or for the price or sum of
$12,000, and on the terms and conditions hereinafter

contained." The agreement also further provided that
10% of the purchase price was to be paid on the execu-
tion of the agreement, and the balance on or before the
10th September, 1913, delivery f.o.b. Arnprior, title
and ownership to remain in the vendor until the whole
of the purchase money is fully paid. Clause 4 was as
follows: "In case the vendor shall be unable by reason
of any unforeseen occurrence or accident to deliver the

said foxes at the time -hereinbefore mentioned, deposit
of 10o of the purchase money shall be returned forth-

with upon said occurrence or accident rendering the

vendor unable to make delivery as aforesaid to the
vendee, and this agreement shall ipso facto be can-
celled and rendered null and void."

At the time of entering into this agreement the
vendor had a pair of black foxes, silver tips, purchased
from Charles Dalton in 1911 which he had interbred,
and which had a litter of four or five pups, and also a

pair purchased in the same year from W. R. Oulton,
which he had interbred and which had a litter at this

time of six, five males and one female. The defendant

says that he selected the female of the Oulton and one

of the Dalton males to answer the plaintiff's contract.

All the Oulton litter died, but there was a pair, male

and female, of the Dalton litter which the plaintiff was

willing to take in performance of the contract. The

defendant refused to deliver this pair under the con-

tract, at first placing his refusal upon the ground that

the plaintiff had only a third option, and that one
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J. W. Jones had the first right to a pair from the 1

litters. The contract is silent as to options. The de- CoFFin

fendant finally took the position by letter of 9th July, GMIES.

1913, probably after having had legal advice, a posi-
tion which has been maintained ever since, that the
agreement intended that the pair should be selected
one from each litter, and as the Oulton litter had all
died he was relieved from his contract under clause 4
thereof. The plaintiff on the other hand contended
that a pair from one litter or from each litter would
satisfy the contract, and that he was willing to take
the Dalton pair, that the defendant had broken his
contract in refusing to deliver this pair, that the in-
tention in inserting the two strains was for the sake
of protecting himself from being supplied with in-
ferior stock, Dalton and Oulton 'being well-known
on Prince Edward Island as pioneers in the fox in-
dustry, and had practised selective breeding to im-
prove the type for a longer period than any other
breeder, and their breeds of foxes were much sought
after and had the highest value.

The case came on for trial before Latchford, J.,
without a jury at Toronto on the 26th day of June,
1914, when he gave judgment for the plaintiff for
$1,750 with costs. The defendant thereupon appealed
to the Appellate Division of the Supreme Court of
Ontario (Mulock, C.J., Clute, Riddell, and Suther-
land, JJ.), and judgment was given on the appeal on
the 28th of October, 1914, unanimously allowing it
with costs and dismissing the action with costs.

From the judgment the plaintiff appealed to the
Supreme Court of Canada.
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1915 D. C. Ross for the appellant.

CoFFN W. M. Douglas K.O., and J. E. Thompson for the
GmLiEs. respondent.

THE CHIEF JUSTICE.-I would dismiss this appeal.

DAVIES J. (dissenting).-This action is brought

by the plaintiff appellant for damages for breach of
an agreement to deliver two silver black whelps of the
litter of 1913, the offspring of Dalton and Oulton

stock owned by the defendant. The agreement was
reduced to writing and the material parts are as

follows:-
The vendor (defendant) agrees to sell to the vendee (plaintiff)

and the vendee agrees to purchase from the vendor (2) black foxes-

silver tips-male and female whelped in 1913 on the ranch of the

vendor in the Township of Fitzroy, County of Carleton, Province

aforesaid, near the Town of Arnprior-the said foxes to be the off-

spring of certain foxes purchased by the vendor from Charles Dalton

and W. R. Oulton. in the year 1911, and to be a fair average pair

selected by the vendor at or for the price or sum of $12,000, and

on the terms and conditions hereinafter contained.

Clause 4 is as follows:-

In case the vendor shall be unable to deliver the said foxes at the

time hereinbefore mentioned, deposit of 10% of the purchase money

shall be returned forthwith upon said occurrence or accident render-

ing the vendor unable to make delivery as aforesaid to the vendee,
and this agreement shall ipso facto be cancelled and rendered null

and void.

At the time of entering into this agreement the

vendor had a pair of black foxes, silver tips, purchased

from Charles Dalton -in 1911, which he had interbred

and which had a litter of four or five pups, and also

a pair purchased in the same year from W. R. Oulton,

which he had interbred and which had a litter at this

time of six, five males and one female. The defendant
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says that he selected the female of the Oulton and one 1ns

of the Dalton males to answer the plaintiff's contract. CormN
Unfortunately all the Oulton litter died, but there was GILIES.

a pair, male and female, of the Dalton litter which the D

plaintiff was willing to take in performance of the -

contract.
The defendant refused to deliver this pair under

the contract, at first placing his refusal upon the
ground that the plaintiff had only a third option, and
that one J. W. Jones had the first right to a pair from
the litters. This was clearly an untenable ground, as
the contract is silent as to options. The defendant
finally took, the position by letter of 9th July, 1913,
that the agreement intended that the pair should be
selected one from each litter, and as the Oulton litter
had all died he was relieved from his contract under
clause 4 thereof.

The plaintiff on the other hand contended that a
pair from one litter as well as one from each litter
would satisfy the contract, and that he was willing to
take the Dalton pair, that the defendant had broken
his contract in refusing to deliver this pair, that the
intention in inserting the two strains was for the sake
of protecting himself from being supplied with in-
ferior stock, Dalton and Oulton being well known on
Prince Edward Island as pioneers in the fox industry,
and as breeders who had practised selective -breeding
to improve the type for a longer period than most of
the other breeders, and whose breeds of foxes were
much sought after-and had the highest value.

The case came on for trial before Latchford J.,
without a jury, at Toronto, on the 26th day of June,
1914, when he gave judgment for the plaintiff for
$1,750 with costs.
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On appeal this judgment was reversed by the
COFFIN second Appellate Division of Ontario and the action

dismissed on the ground that the contract meant de-

Davies J. livery of a pair of foxes
which were the offspring of the two pairs purchased from Dalton and
Oulton, that is one from each pair, and that to otherwise interpret
the language of the contract "or" must be substituted for the word
"and."

I cannot agree with this conclusion or reasoning. I
agree that the language used is not as clear as might
be wished, but I do not think the substitution of the
word "or" for "and" would remove any ambiguity
which may at present exist. The pups were to be the
offspring -of certain foxes purchased. by the vendor
from Charles Dalton and W. R. Oulton. Now if "or"
was inserted instead of "and" it would be argued that
these foxes must be from either one or other of the
Dalton or Oulton purchases and not from each of
them as is now contended.

I do not doubt what the real intention of the

parties was. I think, though it might have been made

clearer, it is tolerably clear as the contract reads. The

dialectician and the lawyer may dispute over the mean-
ing, but the men in the business of fox raising, or the
businessman on the street would, I think, have no

doubt whatever what tthe intention was. As the trial

judge says:-

Any pair of cubs-a male and a female-from either one or both

of the litters would have satisfied the language of the agreement.

I think the conduct of the parties afterwards shews

what the true meaning of the ambiguous language was

understood by the parties to be. The contract does

not say that the pair is to be selected by the vendor

from each strain, Daltons and Oultons. The position
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taken at first by the defendant respondent in his cor- 19s

respondence was not that the plaintiff's contract had COFFIN

become null and void because the Oulton litter had all GD LIES.

died, but that the purchaser was not entitled to the e

surviving pair of Dalton pups or cubs because he had -

only a third option, Professor Jones having a prior
one, and the female selected for the plaintiff had died.

It was only after this defence had failed that he
set up this other construction of the agreement now
relied on. Such later construction never seemed to
have entered his mind when he first was called on to
carry out his contract.

My view is that the contract could have been satis-
fied in any one of three ways: (1) A pair from the
cross-breeding of the strains, Dalton and Oulton; this,
however, was impossible -because they were interbred;
(2) a pair selected from either litter; (3) a pair
selected one from each litter.

If conditions existed which enabled the vendor to
offer the purchaser a pair from either one litter or
the other, I venture to say neither one of the parties
would have dreamt that in doing so he was not ful-
filling his contract.

Nothing could better exemplify what I venture to
call the somewhat narrow construction placed on the
contract than the paragraph in Mr. Justice Riddell's
judgment where he says:-

I think that the contract contemplated the delivery of young
foxes the offspring in 1913 of all the four certain foxes bought in
1911 from the persons named, and not simply of some of these four
foxes, and that the delivery of two pups which did not have between
them the blood of all these four foxes would not be enough.

I think it would be difficult to prove the possibility
of the offspring of the two pairs having between them
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1915 the blood of all these four foxes unless by a cross-

coFFiN breeding of the strains which was not done. They

GIES had been interbred and their offsprings were alive and

D did not have between them the blood of all these four
Davies J.

- certain foxes, as their owner well knew, which is con-

clusive, if Mr. Justice Riddell is right, that the parties
did not intend what is now said to be the meaning of
the language used.

This language will be interpreted in the light of

the facts which existed and were equally well known to
both parties when ;the contract was entered into and

if they used language somewhat ambiguous, the sub-

sequent conduct of the parties can be used as ex-

planatory of the real meaning of the ambiguous words.
I would allow the appeal and restore the judgment

of the trial judge.

IDINGTON J.-The determining question raised

herein must turn upon and be answered by the con-
struction given that which forms the material part of

a contract between the parties hereto and is as fol-
lows: .

Witnesseth that the vendor agrees to sell to the vendee and the

vendee agrees to purchase from the vendor two (2) black foxes-

silver tips-male and female, whelped in 1913 on the ranch of the

vendor in the Township of Fitzroy in the County of Carleton and Pro-

vince aforesaid, near the said Town of Arnprior, the said young foxes

to be the offspring of certain foxes purchased by the vendor from

Charles Dalton and W. R. Oulton in the year 1911, and to be a fair

average pair, selected by the vendor at or for the price or sum of

twelve thousand dollars, and on the terms and conditions hereinafter

contained, that is to say:-

It appears to me that having regard to what the

parties were concerned about in framing the contract

and the plain ordinary meaning of the language used

that
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the offspring of certain foxes purchased by the vendor from Charles 1915
Dalton and W. R. Oulton,

CoFFIN

did not exist when the time came for fulfilment of the GII ES.

contract. It is not denied that the offspring of the
Idington J.

Oulton litter died. It is neither alleged nor proven that
the offspring of the Dalton litter could be described
truthfully as in any way issue of the Oulton pur-
chase specified.

The contract provided for the event of the deaths
which took place and thereby relieved the vendor.

The Appellate Division of the Supreme Court of
Ontario has correctly construed the contract and this
appeal should be dismissed with costs.

DUFF J. (dissenting).-This appeal raises the
question of the construction of the agreement upon

.which the action is brought. It is set out in the third
paragraph of the statement of claim.

3. The said agreement is in the words and figures
following:-

This agreement made (in duplicate) the fifteenth day of May,
A.D. 1913.

Between: James R. Gillies, of the Town of Arnprior, in the County
of Renfrew, and Province of Ontario, gentleman (hereinafter called
the vendor), of the first part,

-and-
E. S. Coffin, of the City of Charlottetown, in the County of

Queen's. and Province of Prince Edward Island, grocer (hereinafter
called the vendee), of the second part.

Witnesseth that the vendor agrees to sell to the vendee and
the vendee agrees to purchase from the vendor two (2) black foxes-
silver tips-male and female, whelped in 1913 on the ranch of the
vendor in the Township of Fitzroy in the County of Carleton, and
Province aforesaid, near the said Town of Arnprior, the said young
foxes to be the offspring of certain foxes purchased by the vendor

from Charles Dalton and W. R. Oulton in the year 1911, and to be a
fair average pair, selected by the vendor it or for the price or sum
of twelve thousand dollars, and on the terms and conditions herein-

after contained, that is to say:-
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1915 1. The vendee shall pay to the vendor for the said foxes the sum
of twelve thousand dollars, payable as follows, namely: ten per cent.

COFFIN of the said purchase price, net at Arnprior aforesaid, upon the execu-

GILLIES. tion of these presents, and the remainder of the said purchase price,
- net at Arnprior aforesaid, on or before the tenth day of September

Duff J. next, 1913.
2. The vendor shall ship to the vendee and the vendee shall accept

shipment of the said foxes not later than the tenth day of Septem-
ber next, 1913-f.o.b. Arnprior.

3. The title to and the ownership in the said foxes shall remain in
the vendor until the whole of the said purchase price is fully paid as
aforesaid,

4. In case the vendor shall be unable, by reason of any unforeseen
occurrence or accident, to deliver the said foxes by the time herein-

* before mentioned, the said deposit of ten per cent. of the said pur-
chase money shall be returned forthwith upon such occurrence or acci-
dent rendering the vendor unable to make delivery as aforesaid, to the
vendee, and this agreement shall ipso facto be cancelled and rendered
null and void.

5. In case the vendee shall make default in payment of the said
purchase price as aforesaid, the vendor shall be entitled to retain the
said deposit of ten per cent. of said purchase money, as liquidated
damages and not by way of penalty, and shall be accepted by the
vendor in full of all claims for or on account of such default on the
part of the vendee.

In witness whereof the parties hereto have hereunto set their

hands and seals.

Signed, sealed and delivered in
the presence of (Sgd.) R. J. GILLIES.

(Sgd.) B. J. GILLIES.

Witness to signature of E. S.
Cofin, ( Sgd.) E. S. COFFIN.

(Sgd.) RITA EcK..r

At the 'time this agreement was entered into the
fact was known to the purchaser as well as to the

vendor that the vendor had two foxes purchased from
Charles Dalton and two foxes purchased from W. R.
Oulton and it is admitted that these are the foxes
referred to as certain foxes purchased by the vendor
from Charles Dalton and W. R. Oulton in the year
1911. In fact at the time the agreement was signed
the two Dalton foxes had been ]nated and the other
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foxes had been mated, or rather the female of the 191
Dalton pair was in pup by the Dalton male and the CorIN
female of the other was in pup by the other male, and GILLIES.

it is not disputed that the agreement contemplated Df

selection and delivery of foxes from foxes comprised -

in these litters. Further the facts are stated in the
judgment of Mr. Justice Latchford:-

CoFFIN v. GILLIES.

June 26th, 1914.

LATCHFORD J.:-Apart from the question of damages no issue
of fact arises in this case.

On the 15th May, 1913, by an agreement in writing, the plaintiff
agreed to purchase and the defendant to sell "two black foxes-silver
tips-male and female, whelped in 1913, on the ranch of the vendor
near the Town of Arnprior-the said young foxes to be the offspring
of certain foxes purchased by the vendor from Charles Dalton and
W. R. Oulton in the year 1911, and to be a fair average pair selected
by the vendor at or for the price or sum of $12,000."

Ten per cent. of the purchase money, or $1,200, was payable, and
was paid, upon the execution of the agreement. Delivery was to be
at Arnprior not later than the 10th September, 1913.

The agreement provided that, should the vendor be unable, "by
reason of any unforeseen occurrence or accident," to deliver the foxes,
the deposit should be returned, and the agreement should thereupon
be null and void.

It was known to the plaintiff that the defendant had at his fox
ranch in this province at least four Prince Edward Island black foxes
-one pair of Dalton ancestry and one pair of Oulton ancestry. The
plaintiff does not appear to have known what other foxes the de-
fendant had, as in his letter of the 7th May, written after the pur-
chase had been made, though before it was embodied in the formal
agreement, the plaintiff asks the defendant to "state breeding of
parents and from whom purchased and when."

Each pair produced cubs in the summer of 1913. All the Oulton
litter died. Several, if not all, of the Dalton litter survived. The
plaintiff was willing to accept a pair of the Dalton foxes, but the
defendant refused to supply them, contending, as he now contends in
this action, that, upon the true interpretation of the agreement, one
of the foxes to be delivered was to be of the Dalton strain, and the
other of the Oulton strain, and that as, by an "unforeseen occur-
rence or accident"-the loss of the Oulton litter-he was unable to
deliver an Oulton cub, the contract with the plaintiff, upon the re-
turn (which was made) of the $1,200, was at an end.
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1915 The defendant's original contention, made as early as the 24th
May, or within ten days of the date of the agreement, was, that the

COFFIN plaintiff had but the "third option" on the litters of 1913-"theV.
GII.LIES. Dalton, also the Oulton" stock-and that, as the female of the pair

- the plaintiff was to receive-inferentially the third pair-had died,
Duff J. the agreement could not be carried out. That the inference mentioned

is correct is shewn by a letter in evidence written by the defendant a
few days later, on the 28th May, to J. Walter Jones, of Charlotte-
town, offering to supply a pair, a male and a female, from the Dalton
little of six puppies. It seems clear that, as the Oulton litter had
perished, the defendant at first intended to supply the plaintiff with a
pair of cubs from the Dalton litter. This litter must, on the de-
fendant's statement, have contained at least two females-the one
mentioned as having died, and the one the defendant was willing to
sell to Mr. Jones.

Jones was-unknown to the defendant-interested in the purchase
which the plaintiff had made, and informed the plaintiff of the offer
of the Dalton pair made to him by the defendant. 'The plaintiff then
claimed to be entitled under the agreement to a pair of the Dalton
litter; and the defendant, after assuming a manifestly untenable posi-
tion as to the order in which the agreement was to be fulfilled-after
two other pairs had been set apart-ultimately, on the 9th July, in
a letter to the plaintiff, set up the construction on which he now
relies.

There are several conceivable constructions of the
agreement treating it as a matter of verbal analysis
simply. First, that "the said young foxes" means
each of "the said young foxes" and that each of these
foxes is to be the "loffspring" of all of the four foxes
purchased as mentioned. Admittedly this construc-
tion is inadmissible because both parties knew that on
such a construction the agreement would be impos-
sible to perform.

Secondly, that the description, "offspring of cer-
tain foxes purchased, etc.," applies to the two foxes
sold as a group only; and that the group is to have
the character of being the offspring of all the foxes
"purchased, etc." The only way in which a descrip-
tion .could take effect as applied to a group as such
(in the circumstances in which the parties were con-
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tracting) was that the two foxes together should com- 1915

bine the strains of all four. COmI

Thirdly, that the description "the offspring, etc.," GILLIES.

is applicable to each of the foxes sold but that Duff J.
the words of the description are to be read as "off-
spring of certain foxes purchased by the vendor from
Charles Dalton and of certain foxes purchased by the
vendor from W. R. Oulton"; so that each is to satisfy
the condition of combining the character of being
Dalton offspring with the character of being Oulton
offspring.

Fourthly, that the description "the offspring,
etc.," applies to each of the said foxes and that the
description is satisfied if each one of them belongs to
the category described by "offspring of certain foxes,
etc.," and that this category is simply a class which
is made up of all the foxes which are the offspring of
the four foxes mentioned mated in the way in which
they had been mated, whatever that might be at the
time the agreement was entered into.

It is admitted that the third of these alternative
constructions must be rejected for the simple reason
that it was known to both parties that there had been
no cross-mating. I think that on the facts found by
Latchford J., which were not impugned before us, the
second construction must -be rejected. It is clear
enough from the findings of the learned judge that the
respondent was quite ready to insist on the fourth con-
struction as the proper construction if he had been in
the position to carry out the agreement under that
construction. Had it not been for the conduct of the
respondent, I am not sure that I should have been
able to arrive at the conclusion which of these was the
better construction. It may, however, be said that both
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1915 parties admit that the fourth construction imposes
COFFIN the minimum of what it was intended that the appel-

V.
GuIES. lant should be entitled to. If the appellant had been

suing resting upon the third construction I think it
- would have been a complete answer to say, you have

not stipulated for that, you have used language which
is consistent with the intention to create the less exact-
ing obligation and, therefore, you must fail in your
contention unless you can ishew some surrounding cir-
cumstances controlling the construction of the lan-
guage. It seems to me perfectly clear that it could
not 'be contended that there is any such absurdity in
the fourth cdstruction as to lead us to reject it. It is
not 'shewn that the price paid was any higher than
the price that should have been paid for a pair of
Daltons.

If the purchaser intended to mate them with the
other stock a pair of Daltons might for all the evidence
shews to the contrary have been quite satisfactory;
and it appears that two from the Dalton strain were
in fact allotted to and accepted by a purchaser.
There is nothing in the appellant's letters or conduct
inconsistent with this construction.

It is possible, of course, for a contract to be so un-
certain in its terms as to be incapable of enforcement;
as to be indeed no contract; Ryan v. Thomas(1) is an
example. But the parties undoubtedly intended to
enter into an enforceable contract and I think that on
the facts found by Latchford J. the right construction
is that indicated above. Bank of New Zealand v.
Simpson(2J.

I may add that the discussion touching the reading

(2) [1900] A.C. 182.
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of "and" as "or" of which we had a good deal on the 1

argument, seems to miss the mark. COFFIN
1'.

GILLIES.

ANGLIN J.-The description of the pair of foxes Anglin J.

sold in my opinion could be satisfied either by two
foxes each having one parent of the Dalton strain and
the other of the Oulton strain, or by two foxes one hav-
ing parents both of the Dalton strain and the other
parents both of the Oulton strain. But it could not be
satisfied by the delivery of two Dalton foxes without
any Oulton blood in either. Counsel for the plaintiff
stated on his behalf at the opening of the trial that
cross-breeding of the defendant's foxes of the Dalton
strain with his foxes of the Oulton strain had not been
contemplated by the parties. No doubt it was because
this admission was made that evidence was not given
to shew thast the defendant's pair of Dalton foxes had
already been bred together and that his pair of Oulton
foxes had likewise been so bred, as the facts were,
and that these facts were known to the purchaser. At
all events, it would seem to follow from the admission
made by counsel that the construction put upon the
contract by the Appellate Division was the only one of
which it was, under the circumstances, susceptible.

The appeal fails and should be dismissed with
costs.

Appeal dismissed with costs.

Solicitors for the appellant: Duternet, Raymond,
Ross & Ardagh.

Solicitors for the respondent: Douglas & Clipsham.
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1916 PAUL KOOP (PLAINTIFF) ............ .APPELLANT;

*May 6. AND
* May 18.

MABEL SMITH (DEFENDANT) ........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Bill of sale-Transfer between near relatives-Preferential assignment
-Suspicious circumstances-Corroborative evidence-Bona fides
-Practice.

Where a bill of sale made between near relatives is impeached as
being in fraud of creditors and the circuimstances attending its
execution are such as to arouse suspicion the court may, as a
matter of prudence, exact corroborative evidence in support of the
reality of the consideration and the bona fides of the transaction.

Judgment appealed from (7 West. W.R. 416) reversed.

APPEAL from the judgment of the Court of Appeal
for British Columbia(1), reversing the judgment of
Hunter C.J., at the trial, and dismissing the plain-

tiff's action with costs.

The action was brought to set aside a bill of sale

executed in favour of the defendant by her brother,
at a time when the latter was financially embarrassed,
and to have the bill of sale declared void as a prefer-

ential assignment in fraud of the rights of the other

creditors of the assignor.

The circumstances of the case which are material

to the issues raised on the present appeal are stated in

the judgments now reported.

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.

(1) 7 West. W.R. 416; 20 D.L.R. 440.
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E. Lafleur K.O. for the appellant. 1915

J. F. Orde K.C. for the respondent. .Koo
SMLITH.

DAVIES J.-I think this appeal should be allowed Davies J.
and the judgment of the trial judge restored. He
thought the circumstances under which the bill of sale
was executed suspicious and declined to accept the
uncorroborated testimony of the plaintiff's ibrother,
who made the assignment to his sister now being im-
peached.

The Chief Justice of the Court of Appeal seems to
have thought that although the trial judge did not
accept the evidence of the defendant, Smith, still the
burden of proof lay upon the plaintiff and that he had
not discharged it.

The learned trial judge on the contrary found that
the circumstances were so suspicious, connected with
and surrounding the impeached bill of sale, as to
throw the burden of proof of its bona fides upon the
grantee, the plaintiff's sister. I agree with his find-
ings in that regard. I think the rule laid down by the
courts of Ontario with regard to assignments made
between near relations and impeached by the creditors
of the assignor as fraudulent is a salutory one, namely,
that where it is accessible some corroborative evidence
of the bona fides of the transaction should be given.
No attempt was made by the defendant to act upon
that rule in this case. Smith's evidence was not ac-
cepted and the trial judge pointed out many alleged
facts which were accessible and could have been
proved, if true, as corroborative evidence but were not.
Under all the circumstances I think the learned trial

38%
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1915 judge was right and that the appeal should be allowed
Koor with costs and his judgment restored.

SMITH.

IDINGTON J.-This appeal presents a rather unsat-Idington J.
- isfactory case. The Court of Appeal in reversing the

trial judgment proceeds upon the ground that the bill
of sale attacked was not shewn to be void as against
creditors on the ground of being preferential to the
knowledge of the appellant. In that 1 quite agree if
regard is had to the authorities relied upon by the
majority of the Court of Appeal.

But the learned trial judge seems to have discre-
dited the judgment debtor who had made the assign-
ment and was the only witness called to support it.

I cannot say as matter of law that he erred in so

finding. These cases of alleged fraudulent assignment

must generally depend largely upon the view of the

facts taken by the trial judge. It is quite competent

for 'him, if impressed with the veracity of the assignor,

to accept and act upon his unsupported statement.

The transaction and established surrounding circum-

stances 'might be such as to justify his doing so. Or,
on the other hand, they might be such as to render his

doing so questionable.
In this case he has found the surrounding circum-

stances and the statements such as to call for corro-

boration, and that view is not attempted to be dis-

puted and hence has not yet been reversed. The

reversal of the judgment of the learned trial judge

proceeding upon the question of a preferential assign-

ment does not touch the want of bona fides in the

transaction upon which he proceeded.

The pleadings, I suspect are partly responsible for

this curious result.
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The pleader improperly blends, in almost every 1

sentence that is essential to his pleadings, the two dis- Koor

tinct grounds of complaint. Casually looked at one
might say it was intended only to attack the trans- Idington J.
action on the ground of the assignment being prefer-
ential.

The case I imagine must have been argued upon
that assumption. There does not appear in the case
any notice of appeal to the Court of Appeal or rea-
sons for or against same to enlighten us as to how
all this happened.

The appeal must be allowed.

DUFF J.-I think this appeal should be allowed
and the judgment of the learned Chief Justice, who
tried the action, restored. 'The -majority of the Court
of Appeal appear, if I may say so with respect, to have
fallen into the error of treating the relationship of the
parties to the impeached transaction as possessing no
very material significance. The learned trial judge,
on the other hand, treated the relationship as deci-
sive in this sense that it determined the point of
view from which the evidence was to be considered and
the all important question of the onus of proof. The
learned trial judge indeed appears to have laid it

down as a proposition of law that a transaction of this
kind between two near relatives, carried out in cir-
cumstances iii themselves suiicient to excite suspicion,
can only be sulpported (in an action brought to im-
peach it by creditors) if the reality or the bona fides
of it are established by evidence other than the testi-
mony of the interested parties; and there is a series of
authorities in the Ontario courts which has been sup-

posed to decide that, and it may be that it is the
settled law of Ontario to-day.
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I do not think the proposition put thus absolutely
Koop is part of the English law or of the law of British

SITH. Columbia; but I think it is a maxim of prudence based

Duff-J upon experience that in such cases a tribunal of fact
- may properly act upon that when suspicion touching

the reality or the bona fides of a transaction between
near relatives arises from the circumstances in which
the transaction took place then the fact of relationship
itself is sufficient to put the burden of explanation
upon the parties interested and that, in such a case,
the testimony of the parties must be scrutinized with
care and suspicion; and it is very seldom that such
evidence can safely be acted upon as in itself sufficient.
In other words, I think the weight of the fact of re-
lationship and the question of necessity of corrobora-
tion are primarily questions for the discretion of the
trial judge subject, of course, to review; and that any
trial judge will in such cases have regard to the course
of common experience as indicated by the pronounce-
ments and practice of very able and experienced judges
such as Chief Justice Armour and Vice-Chancellor
Mowat and will depart from the practice only in very
exceptional circumstances.

I may add that I think it doubtful whether the
Ontario decisions when properly read really do lay it
down as a rule of law that the fact of relationship is
sufficient in itself to shift the -burden of establishing
the burden of proof in the strict sense. It may be that
the proper construction of these cases is that the bur-
den of giving evidence and not the burden of the issue
is shifted. (As to this distinction see the admirable
chapter IX., in Professor Thayer's "Law of Evi-
dence."). In my own view, as indicated above, even
this would be putting the matter just a little too high;
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I think the true rule is that suspicious circumstances 1915
coupled with relationship make a case of res ipsa Koor
loquitur which the tribunal of fact may and will gener- SMITH.

ally treat as a sufficient prima facie case, but that it Duff J.
is not strictly in law bound to do so; and that the ques- -

tion of the necessity of corroboration is strictly a ques-
tion of fact. Having examined the evidence carefully
I am satisfied that the learned trial judge was entitled
to take the course he did take and not only that the evi-
dence, as I read it in the record, casts the burden of
explanation upon the respondent, but that the testi-.
mony given by her brother ought not in the circum-
stances to be accepted as establishing either the actual
existence of the debt or of the bona fides of the trans-
action.

ANGLIN J.-H aving regard to the circumstances of
the impeached transaction, as deposed to by the trans-
ferror, who is the defendant's brother, and was her
only witness - the relationship between the parties to
it, the making of the transfer while the entry of judg-
ment on the plaintiff's claim was deferred to enable
the brother to make an arrangement to meet it, the
nature of the property transferred, and the brother's
admission that a power of attorney to the defendant
would have served his alleged purpose of realizing on
the property - the burden rested on the defendant of
establishing the rectitude of her bill of sale. Whether
this transaction was bona fide was eminently a ques-
tion for the trial judge, and he has found that,
the outstanding fact is that this story of this transfer is not sup-
ported in any particular.

It was, I think, clearly his view that no real debt fr6m
her brother to the defendant had been shewn to exist
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1915 that the purpose of the transfer was to protect the
KooP property covered by the bill of sale against his credi-

SMITH. tors, and that that purpose was sufficiently known to
- ~ the defendant to involve her participation in it. After

Anglin J.
carefully considering the reasons given by the major-
ity of the learned judges of the Court of Appeal and
the argument presented on behalf of the respondent,
I ant, with respect, unable to find any ground on which
the reversal of the judgment of the learned Chief Jus-
tice of British Columbia can be supported. The only
evidence of the existence of a legal debt owing to the
defendant by her brother was the testimony of the
latter, which the learned Chief Justice declined to
accept. It is difficult to conceive what was his motive
for transferring to his :sister his only exigible pro-
perty, if it were not to stave off the plaintiff and his
other creditors. Her knowledge of his financial em-
barrassment would seem to be a fair inference from all
the circumstances. Although loath to reverse a con-
sidered judgment of the Court of Appeal of British
Columbia on a question of fact, I think this is a case
in which the opinion of an able and experienced trial
judge, in whose conclusions two members of the appel-
late court have agreed, must prevail.

I would allow the appeal with costs in this court
and the Court of Appeal and restore the judgment of
the Chief Justice of British Columbia.

BRODEUR J.-The plaintiff's action was for a de-
claration that the sale of the horses made by T. J.
Smith to his sister the defendant respondent, was
null and void under the provisions of the "Fraudu-
lent Preference and the Fraudulent Conveyances Acts"
of British Columbia (R.S.B.C., ch. 93, sees. 2 and 4,
and ch. 94, sec. 3).



VOL. LI.] SUPREME COURT OF CANADA.

The trial judge maintained the action on the 1

ground that the conveyance was fraudulent The KooP
Court of Appeal, :by a judgment of three to two, re- sn'M
versed the finding of the trial judge. Brodeur j.

The debtor, T. J. Smith, was very largely indebted -

and had given a confession of judgment in favourof the
plaintiff, Koop, on the 13th of February, 1912, for the
sum of $63,000 and, on the 15th day of May following
he sold the larger part of his assets to his sister.

He claimed, when under oafth at the trial, that the
consideration of that sale was the salary he owed to
his sister. le said that she had been living with him
for eight years and that he had always paid her a
salary of $1,500 a year.

That evidence was not corroborated and was not
accepted by the trial judge.

It would have been very easy for Smith to shew by
his books or by his cheques that the alleged salary had
been paid; but he did not do so. The sister could have
given evidence to corroborate her brother; but she

would not do so, claiming she was too nervous to
appear in public. It is in evidence, however, that she
had been able to attend horse shows and to ride horses.

The decision of the trial judge in these circum-
stances should not have been disturbed. I am of opin-
ion that his judgment should be restored and that the
appeal should be allowed with costs of this court and
of the Court of Appeal.

Appeal allowed with costs.

Solicitors for the appellant: Burns d& 1Valkem.

Solicitors for the respondent: Russell, Macdonald & -
Hanco.r.
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1915 THE GUARDIAN ASSURANCE
APPELLANTS;*

*May 27, 28. COMPANY (DEFENDANTS) .A..P.P.. E A

*June 24.
AND

THE TOWN OF OHICOUTIMI
RESPONDENT.

(PLAINTIFF) ................... R

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Fire insurance-General conflagration-Acts of municipal officials-
Demolition of buildings-Statutory authority-R.S.Q., 1888, art.

4426-Indemnity-Subrogation - Tort - Transfer of rights to
municipality-Liability of insurer.

Article 4426, R.S.Q., 1888, empowers town corporations, subject to

indemnity to the owners, to cause the demolition of buildings
in order to arrest the progress of fires; in the absence of a
by-law to such effect power is given to the mayor to order the
necessary demolition. In the Town of Chicoutimi, no such by-
law having been enacted, the mayor gave orders for the demo-

lition of a building for the purpose of arresting the progress of

a general conflagration and, in carrying out his directions, an
adjacent building was destroyed which was insured by respond-
ents for $4,700. The municipality settled with the owner by
paying her $5,500, as full indemnity for all damages sustained,

and obtained a transfer of her rights under her policy of insur-

ance. In an action on the policy so transferred:-

Held (Duff J. dissenting), that, as the destruction of the building
insured was occasioned by an act justified by statutory authority

and full indemnity had been paid, the municipality was entitled

to subrogation in the rights of the owner and to maintain the

action against the insurance company for reimbursement to the

extent of the amount of the insurance upon the property.
Per Duff J. dissenting.-Although the destruction of the building

insured was occasioned by an act justified at common law, the

rights of the municipal corporation were determined by the-

principle laid down in Citd de Quibec v. Mahoney (Q.R. 10 K.B.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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378), and the claim for reimbursement to the extent .of the 1915

amount for which the property was insured should not be main-

tained. Quebec Fire Insurance Co. v. St. Louis (7 Moo. P.C. GARDAN
ASSURANCE

286) applied. Co.
V,.

Tows OF
APPEAL from the judgment of the Court of King's ICOUTIMI

Bench, appeal side, affirming the judgment of Letellier -

J., in the Superior Court, District of Chicoutimi, by
which the plaintiff's action was maintained with costs.

The circumstances of the case are sufficiently
stated in the head-note and the issues raised on the
present appeal are discussed in the judgments now
reported.

Atwater K.O. for the appellants.

Belcourt K.C. for the respondent.

THE CHIEF JUSTICE.-I will state briefly the facts
which I think are relevant and which are very simple.
On the 24th June, 1912, a fire broke out on the Town
of Chicoutimi which attained the portions of a general
conflagration. In order to check the progress of this
fire the mayor of the town ordered a house adjoining
that of Mme. Claveau to be blown up by dynamite.
The explosion involved the accidental demolition of
Mme. Claveau's house as well.

The action of the mayor was authorized by article
4426 of the Revised Statutes of Quebec, 1888, which is
as follows:-

To authorize certain persons to cause to be blown up, pulled down
or demolished such buildings as may appear necessary in order to
arrest the progress of any fire, saving all damages and indemnity
payable by the corporation to the proprietors of such buildings, to an
amount agreed upon between the parties, or, on contestation, to an
amount settled by arbitrators.

In the absence of any by-law under this article, the mayor may,
during the course of any fire, exercise this power by giving a special
authorization.
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1915 Mine. Claveau was insured in the appellant's office

GUARDIAN and the town having paid her the full amount of the
ASSURANCEd

Co. damages which she sustained by the demolition of her
e. house now seeks to recover from the appellant the

TOWN OF
cmicouimi. amount of the insurance moneys.

The Chief Mine. Claveau would have had a right to collect
Justice. these insurance moneys from the appellant and to

recover from the town any further sum necessary to
indemnify her for the destruction of her property.
The town having paid the whole damage sustained by
her is, I think, entitled to pursue the appellant for the
value of the policies of the insurance.

In the case of Simpson v. Thonson(1), the Lord
Chancellor in the course of his judgment referred to
the -
well known principle of law, that where one person has agreed to

indemnify another, he will, on making good the indemnity, be entitled
to succeed to all the ways and means by which the person indemnified
might have protected himself against or reimbursed himself for the
loss.

I can see no difference in the present case except
that the indemnity is provided by the statute instead
of by agreement between the parties, and that does
not appear to affect the principle.

In ordinary circumstances where A. has without
any fault of his own damaged the property of B., A. is
under no liability to indemnify B. for his loss. It is
otherwise if A. was a wrongdoer, in which case he is
liable to B. for the whole of the damage, and if B.
recover any part of the loss from insurers, these latter
are entitled to recover, in the name of B., 'the amount
of their payment.

A statute may authorize the doing of an act which

(1) 3 App. Cas. 279, at p. 284.

564



VOL. LI.] SUPREME COURT OF CANADA.

without such authorization would be unlawful. In 1ns

the present case the act of the council in blowing up GUARDIAN

ASSURANCE
a building to prevent the conflagration spreading Co.
might have been unlawful, but the statute legalized its

TOWN OF

action. CHIcoUTIMI

A statute may, however, as in the present case, im- The Chief

pose upon an innocent party a liability to indemnify Justice.

for damage caused by him.
Another instance of this may be found in the "Rail-

way Act," R.S.C., 1906, ch. 37, sec. 298, as amended
by 9 & 10 Edw. VII., ch. 50, sec. 10. By this section it
is provided that:-

Whenever damage is caused to any property by a fire started by
any railway locomotive the company making use of such locomotive
whether guilty of negligence or not shall be liable for such damage.

Provided also that if there is any insurance existing on the
property destroyed or damaged the total amount of the damages
sustained by any claimant in respect of the destruction or damage of
such property shall for the purposes of this sub-section be reduced
by the amount accepted or recovered by or for the benefit of such
claimant in respect of such insurance. No action shall lie against the
company by reason of anything in any policy of insurance or by
reason of payment of any moneys thereunder.

The legislature might have provided any indem-
nity it thought fit either, as in the case of the "Rail-
way Act," expressly limiting it to the net loss after
deduction of any insurance moneys or making it the
total loss and so relieving the insurance company of
its liability. In the absence of any express provision
in article 4426 the question to be determined is the
extent of the liability under the indemnity it pro-
vides. Is the indemnity to be interpreted by the prin-
ciple which would apply in the case of a wrongdoer as
being the total amount of the loss or only the net loss
sustained by the owner after deducting from the total
loss the amount for which the property was insured ?
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The respondent had not only a right, but a duty to
GUARDTAN destroy the property and unless the statute had pro-

ASSURANCE
Css vided for indemnity there would have been none.

-~ There is no reason to suppose that the statute meant
TowN OF

CnIcoUTIMI. to relieve insurance companies of their contractual

The Chief liabilities, I think it merely intended to secure a com-
Justice. plete indemnity to property owners for whatever loss

they might suffer.

The case is 'different from the liability of a wrong-
doer. In Yates v. Whyte(1), in which the plaintiff
was suing the defendants for damaging his ship by col-
lision and the defendants sought to deduct from the
amount of damages to be paid by them a sum of money
paid to the plaintiff by his insurers in respect of such
damage, Chief Justice Tindal said:-

If the plaintiff cannot recover the wrongdoer pays nothing and
takes all the benefit of a policy of insurance without paying the
premium.

In construing the indemnity provided by article
4426 to be given 'by an innocent party I do not think
the principle governing the liability of a wrongdoer is
to be looked to. On the contrary, I think the indem-
nity should be confined to the narrowest limits which
the words 'of the statute will permit. I think it should
be taken to cover the actual loss sustained after de-
ducting therefrom any insurance moneys paid in re-
spect thereof; it should not 'be held to relieve an in-
surer of liability in respect of which he has been paid
a premium.

Whatever may be the rights of the insurer, under
the English law, to subrogation upon payment to the
insured of the amount covered by the policy, in my

(1) 4 Bing. N.C. 272.
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opinion the insurance company is not entitled in the 1

Province of Quebec, after subrogation, to recover GUARDIAN
ASSURANCE

from a third party who may be liable to the insured, Co.
where there has been no fault on the part of the third

party. The only right of subrogation is contained in CHICOUTIMI.

article 2584, C.C., which says:- The Chief

The insurer on paying the loss is entitled to a transfer of the Justice.

rights of the insured against the person by whose fault the fire or loss

was caused.

In the present case the acts of the corporation were
authorized by statute. There was, therefore, no fault
and the insurance company, if they had paid the in-
sured, could not have recovered back the amount so
paid, from the corporhtion.

The whole subject is fully and very learnedly dis-
cussed in La Revue Trimestrielle de Droit Civil, vol.
5, 1906, at page 37. See also Planiol, Droit Civil, vol.
2, Nos. 2142 and 2143 and Labb's note to S.V. 80.1.
441.

The appeal should be dismissed with costs.

IDINGTON J.-The appellant had insured one
Madame Claveau in respect of a house, in the town of
respondent, against loss by fire.

In a disastrous fire the mayor of respondent
directed the use of some explosive to be applied to an
adjacent house in order to arrest the progress of the
fire. In so using the explosive not only was the house
to which it was applied blown up, but that of Madame
Claveau was also destroyed. The operation was suc-
cessful in arresting the fire. The respondent town was
threatened by Madame Claveau with a claim for dam-
ages and settled with her for an amount in excess of
the amount of her insurance, upon the condition that
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1915 she should assign to the respondent her claim under

GUARDIAN the policy of insurance issued to 'her, to indemnify her
ASSURANCE

Co. against loss, and she accordingly assigned to it, con-
CU temporaneously with and as part of the settlement, her

TowN or
ICOUTIMI. claim (if any) against the appellant upon the policy in

Tdingtoi j. question. The respondent then sued appellant thereon.
The learned trial judge allowed the claim and this the
court of appeal has maintained. The appellant con-
tends it is not liable because it alleges the respondent
was primarily liable therefore.

Of course, if this can be maintained as a legal pro-
position the appellant should succeed. It is just there
in my view that the case turns. For if the insurer can
shew that the respondent was a wrongdoer and in law
liable for the loss, then it could pay the insured and
have recourse over against the respondent as a wrong-
doer.

There may be, under other circumstances not pre-
sent to my mind just now, possible cases where such
right over or of subrogation might exist. But in this
regard the appellant seemed to me in argument singu-
larly weak.

I could not on the argument elicit from able coun-
sel for the appellant any authority substantiating such
a proposition as resting upon the facts -herein would
have entitled his client to an assignment of Madame
Claveau's rights or otherwise in any way of subroga-
tion as against the respondent.

Much reliance was placed upon the positions taken
by respondent in the court below and in its dealings
with the insured in way of acknowledgment of lia-
bility to her which seem to me entirely irrelevant.

It is not what respondent or its advisors imagined
the law to have been, and her legal rights resting
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thereon to have been, that should have any weight with 1916

US. GUARDIAN
ASSURANCE

We must decide upon what we conceive to have C
been the actual legal rights of the parties and discard
all such other imaginary legal positions as irrelevant. CuiCouTanI.

If respondent was a wrongdoer, and in law a n j.
liable therefor, the appellant is entitled to so answer
any claim it (the respondent) may have imagined it
either had or could acquire as against the appellant.

In that case, repeating what I have already said,
the appellant in virtue of its right of recourse over
could not be held liable herein.

The respondent, however, was not a wrongdoer, by
reason of what was done, because the mayor, who
ordered that to be done which was done, had the legal
warrant embodied in the last part of the section 4426
of the Revised Statutes of Quebec of 1888, which is as
follows:-

In the absence of any by-law under this article, the mayor may,
during the course of any fire, exercise this power by giving a special
authorization.

To my mind it is exceedingly doubtful if, armed
with such authority, he or those he represented, could
be held liable for anything. That authority when
acted upon might produce great hardship, but I fail to
see how a man so acting could be said to have com-
mitted any legal wrong.

Of course, there is an argument for the construc-
tion of the section just quoted which might imply a
right of indemnity, as in the case of a by-law authoriz-
ing such action as provided for in the section.

Assuming that argument good and liability resting
upon the statute, what should be the measure of
damages ?

39
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1915 It does not appear to me that a person fully in-

GUARDIAN sured against loss could claim to have been damnified
ASSURANCE

Co. thereby. Her damages should be measured by the
* actual loss she sustained. And the insurance which

ToWN or

CIcouTIMI. she was entitled to have received must in such case

Idington j. have gone in reduction of the aggregate amount of
- such damages, and the assessment be made accord-

ingly.
The course of events -has been such that, instead of

her suing therefor, she has compounded with the re-
spondent upon the terms which entitled her to receive
what she suffered, but upon the condition of subrogat-
ing conventionally respondent to her rights as against
appellant. She might have accepted from respondent
the part of the 'sum total in excess of the insurance
and have sued the company. In that view I can see no
reason for appellant's complaining.

The appellant primarily was liable and possibly
has secured by what respondent's mayor did, great
benefits beyond what appear herein.

Of this-latter suggestion we have no evidence and
it weighs naught with me save as an illustration
of the legal position in which appellant stands.

The cases cited do not help. The principles upon
which they proceed are either against appellant or
irrelevant to the peculiar facts of this case.

The Mahoney Case (1) may be perfectly good law.
I express no opinion thereon, but it does not touch
what is involved herein.

The leading cases upon subrogation in relation to
the rights of an insurer are lucidly explained in Bun-
yon on Insurance. I can find nothing in that or the

(1) Q.R. 10 K.B. 378.
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cases so referred to justifying this appeal. Take the u9s
case of Castellain v. Preston (1), at page 388, where GUARDIAN

ASSURANCEthe exposition of the law by Brett L.J. is as follows:- Co.

Now it seems to me that in order to carry out the fundamental TOWN or
rule of insurance law, this doctrine of subrogation must be carried CHICoUTIMI.
to the extent which I am now about to endeavour to express, namely, -
that as between the underwriter and the assured the underwriter is Idington J.
entitled to the advantage of every right of the assured, whether such
right consists in contract, fulfilled or unfulfilled, or in remedy for
tort capable of being insisted on or already insisted on, or in any
other right, whether by way of condition or otherwise, legal or
equitable, which can be, or has been exercised or accrued, and whether
such right could or could not be enforced by the insurer in the name
of the asured by the exercise or acquiring of which right or condi-
tion the loss against which the assured is insured, can be or has been
diminished.

This covers the whole of the subject matters out of
which the right of subrogation can arise to the insurer.
There is nothing of a contractual nature in question
therein.

And, as already shewn, there is nothing in the way
of tort which in any way can found a right in the in-
sured to be acquired by the insurer. Any right the
insured had must rest in the right to be indemnified.
She got that only to the extent of her actual loss, less
what she had covered by the appellant's insurance
which she chose to assign rather than follow.

In doing so she gave nothing appellant was en-
titled to claim.

I have given most careful consideration to the
several articles of the Civil Code dealing with the
subject of subrogation in general and to the subject of
insurance in particular, to which we were referred in
argument.

(1) 11 Q.B.D. 380.

39%
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1915 I cannot find therein anything essentially different
GUARDIAN from the principles expounded in said authorities as

ASSURANCE
Co. I read them.
0. Article 2584, C.C., seems that most directly 'applic-

TowN or
cmouiz. able to this case. It is as follows:-

Idington J. 2584. The insurer on paying the loss is entitled to a transfer of
- the rights of the insured against the persons by whose fault the fire

or loss was caused.

I do not think this case falls within that. Indeed,
it seems possibly narrower than the rule of Brett L.J.
above quoted. If there is any difference in their effect,
preference should be given to the article.

It is exceedingly desirable there should be no dif-
ference in the laws governing such a subject.

If there had been legal negligence shewn in the
doing that which was done, the result might have given
rise to the application of the doctrine in that case,
or legal principles outside that case.

I can find no negligence, and, indeed, though sug-
gested, that ground was not much relied upon or
pressed as it appeared to me.

The appeal should, therefore, be dismissed with
costs.

DUFF J. (dissenting).-The respondent munici-
pality does not dispute that it became, by reason of the
act of its officials in causing the destruction of the
house of Madame 0laveau, 'bound to make reparation
to her for the loss thereby suffered -by her. The pay-
ment to Madame Claveau was made on that footing.
That is the position taken by the respondent in its
pleadings, in its factum filed in this court, andby
counsel in the argument. This responsibility, accord
ing to the position taken by the respondent, rests upon
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the principle of law upon which the Court of King's 11
Bench proceeded in Gitd de Qu6bec v. Mahoney (1). GUARDIAN

ASSURANCE
The Court of King's Bench in this case has refused to Co.
apply that principle on the ground that the evidence T .
shews the destruction of the property and progress CIICOUTIMI.

of the fire to have been manifestly inevitable when the Duff J.

officials of the municipality took action; but the re-
spondents have admitted their responsibility and the
applicability of the common law principle on which
the case of Citi de Qu6bec v. Mahoney(1) proceeded,
and do not support the decision below upon the
ground taken up in the consid6rants of the judgment.
The respondent, in its factum, says:-

Was respondent bound in law to pay the loss caused by the demo-
lition?

The only similar case which we have been able to find is that of
the itd de Qud6bec v. Mahoney(1).

The majority of the Court of King's Bench, confirmed the judg-
ment of the Superior Court by which the City of Quebec had been con-
demned to pay $400 for a demolition made under circuiistances simi-
lar to those in the present case, on the ground that municipal cor-
porations, representing the whole community, are bound to indem-
nify those who suffer loss by reason of the exercise of municipal
authority, when such is done in the interest of the municipality.
Whilst the Chief Justice in the King's Bench was dissenting he did
so because there was not in his opinion sufficient evidence that the
demolition had been ordered by the municipal authority, because the
house so demolished had not been attacked by the fire and would not
have been burnt as the fire had been put under control at the
fifth house from the one so demolished, and because article 4426,
Revised Statutes, Quebec, concerning demolitions, was not applicable
to the City of Quebec, the latter being provided with a special
charter.

The Honourable Mr. Justice Letellier, who gave the judgment in
the present case, considered himself bound by the decision above
quoted and adopted the reasoning thereof.

In England and in the United States the right to demolish under
similar circumstances and the right to indemnity have been sanc-
tioned repeatedly and the jurisprudence in these countries recog-

(1) Q.R. 10 K.B. 378.
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1915 nizes the right of a proprietor of a building demolished for the
purpose of staying the progress of the fire to receive an indemnity, to

GUARDIAN be paid either by the municipal corporation or the insurance com-
ASSURANCE

Co. panies. The court of appeal in the case of Mahoney based its deci-

o. sion on French law, which is the law that governs questions of civil

TowN OF responsibility, and upon articles 677, Municipal Code, and 4426, Re-
CHICOUTIMI. vised Statutes, Quebec, 1888.

Article 5638 of the present Revised Statutes, 1909, has replaced

Duff 3. article 4426, and gives the right to demolish without dealing with
the question of indemnity. The result is that the indemnity is left
to the discretion of the court and is to be granted or not according
to the facts of each case. The indemnity is one that exists by com-
mon law. The former article 4426 provided that in the absence of
any by-law the mayor could order the demolition in case of fire.

Article 5638 does not so provide, but this right exists notwith-
standing; it is a common law right. The learned trial judge very
justly remarked in his notes that it is not when the fire is doing its
ravaging work that the municipal council can meet and adopt
a by-law to authorize the mayor to give an order of demolition.

The town did not have any by-law on the subject; the mayor, as
such, gave the order in the interest of all; his action was subse-
quently ratified by the municipal council, which authorized the
payment of the indemnity to Madame Claveau. The Town of Chi-

coutimi is subject to the general laws governing cities and towns.
The order of the mayor, ratified by the council, put an end to a

vast conflagration which threatened to spread all over the town and
which would have caused still far greater damages. The demolition
was not only a measure of prudence; it was urgent and necessary.
Without it, the whole east ward would have been burnt and other
wards of the town as well. The object of the demolition, which was
to circumscribe the fire, was secured fully and the fire was stayed at
the building which was demolished and on both sides of the street.
Under the circumstances the town was legally authorized and bound
to indemnify the proprietors who suffered by reason of such demo-
lition.

Before the Court of King's Bench the appellant, in its factum,
admitted that the conclusion arrived at by the court of first in-
stance on this point must be adopted.

I think the respondent's counsel is right in his con-
tention that article 4426, R.S.Q., 1888, has been super-
seded by article 5638, R.S.Q., 1909, but, by reason of
the position taken by the respondent, I do not think
it is incumbent upon me to consider and I do not con-
sider whether or not, by' reason of the evidence to
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which the Court of King's Bench refers, the principle 1915

of the Cit4 de Qu6bec v. Mahoney (1) is inapplicable GUARDIAN
ASUBANCE

here. Co.
The contention of the respondent on this branch of T N

TowN orp
the case is, and it is on this contention that I think the cIcouTimi.

respondent fails, that admitting the principle of the Duff .T.
Mahoney Case(1) to be applicable the proprietor's
right to reparation is only for the amount of his loss
after taking into account the value of any insurance
of Which he may be entitled to the benefit.

I do not think the right to which effect is given in
that case is so limited.

I quote from the judgment of Cimon J., at p. 401:-

Favard de Langlade, Repert. vbs. expropriation pour cause d'utilit4
publique, par. XIV.: "Si la d4possession a lieu dans 1'int6rat particu-
lier, comme, lorsque, pour arreter un incendie, on abat une maison afin
de pr6server les edifices voisins, l'indemnit6 doit 6tre paybe par tous
ceux dont on peut pr~voir que les maisons ont &t6 sauv6es." Proud-
hon, Usufruit, no. 1594, dit la meme chose.

Et, en passant au droit francais plus moderne j'y trouve encore,
comme r~sultat, qu'on assimile le cas a la doctrine du jet de mer, bien
que plusieurs appelent cette demolition une expropriation tacite; et
il en r4sulte que le propri6taire de la maison abattue a droit A une
indemnit6.

Seulement, avec le systeme des municipalitis, ou, plutbt, le sys-
tOme communal en France, ce ne sont plus les voisins q qui le pro-
pridtaire de la maison d6molie doit s'adresser, car ces voisins sont con-
fondus dans la commune, et c'est pour le salut public de la commune
que la demolition a eu lieu: il faudra que le propritaire de la maison
d6molie s'adresse, pour son indemnite, f la commune, d'autant mieux
qu'elle a le contrOle des mesures A.prendre pour combattre l'incendie.

M. le conseiller Almeras Latour, dans son rapport de la cause de
la Commune de Chareton c. Gillet (2), rdsume ainsi la doctrine:-

"D'apres le jugement, nous ne sommes pas en presence d'une faute,
d'un accident; nous avons devant nous un fait correspondant -A un
int6rot public, une mesure pratiquie dans le but de s'opposer au pro-
gras d'un incendie. En pareil cas, la demande de sieur Gillet se re-
tranche dans les principes ordinaires du droit civil. Le dommage
souffert on les frais faits par un seul, profitant a la g~naralit6 des

(1) Q.R. 10 K.B. 378. (2) D.P. 83.1.211.
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1915 habitants, la commune doit indemniser celui qui a cotpdr6 ainsi A
la conservation de tous. C'est absolument comme en cas de guerre,

GUARDIAN la contribution paybe par un seul dans Pinteret de tous; c'est le
ASSURANCE

Co. jet a la mer, qui, en sauvant le navire, oblige a repartir la perte sur

V. ceux qui en ont profit6."
TowN 'or Dans une cause devant la cour de cassation, sous la prbsence de

CHICOTrMI. M Troplong, une d6molition est, en pareil cas, appelde "'expropria-

D J tion" (D.P. 66,1.75). Je crois cette qualification impropre. Mais

Duff . qu'inporte l'expression!

There is here no trace of any such restriction and
the analogies suggested "la doctrine du jet de mer"
and "expropriation tacite" are not consistent with the
existence of such restriction.

As to the amount of the loss, that has been ascer-
tained by the agreement of the parties. What then is
the position of the appellant company ?

The contract of insurance is a contract of indem-
nity and I think that according to the law of Quebec
the appellant company would have been entitled, on
payment of the loss, to be subrogated to Madame Cla-
veau's rights against the municipality.

The French version of article 4584, C.C., is clear
upon the point. The English version creates a diffi-
culty. The two versions are as follows:-

2584. L'assureur, en payant 2584. The insurer on paying
. 'indemnitk, a droit Pt la cession the loss is entitled to a transfer
des droits de l'assur4 contre ceux of the rights of the insured
qui ont eaus6 le fen on la perte. against the persons by whose

fault the fire or loss was caused.

I shall assume that the right admitted by the
municipality resting on the principle of Cit6 de Qudbec
v. Mahoney(1) is not a right of action for a "fault."
This does not conclude the matter. Article 2615, C.C.,
provides that where the French and English versions
differ that version is to be accepted which most nearly
accords with the existing law.

(1) Q.R. 10 K.B. 378.
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I have come to the conclusion that the right of sub- 1915
rogation enjoyed by insurers under French law being GUARDIAN

an equity arising out of the fact that the contract is a ASS*IcNcE

contract of indemnity is not limited to a right to have T .
Tow" orthe benefit of the obligations springing from the CHICOUTIMI.

wrongful destruction of or injury to the property Duff J.
insured.

Such a view would not be consistent with the doc-
trine of Pothier (ed. Bugnet), vol. 5, "Assurance,"
art. 161:-

Lorsque les assureurs ont' indemnis6 l'assur6 des pertes et dom-
mages qui ont 6t0 causds pour le salut commun dans les imarchan-
dises assurdes ils doivent stre subrogas aux droits de Passur6 dans
la contribution qui doit se faire en ce cas.

The rule of the French law in 1830 is stated by
Quenault, arts. 325 and 326, in these words:-.

325. Le paienent de Passurance n'opere pas seulement en faveur
des assureurs l'effet dont nous venons de parler. II a encore pour
effet d'obliger Passur6 A subroger les assureurs qui le paient, dans les
droits, recours et actions en indemnit6 qu'il aurait par rapport A
la chose assurde.

Cet abandon des actions de Passur6 au profit des assureurs
semble une consequence forc6e des principes qui dominent la matibre.
En effet si Passurb pouvait, apros avoir obtenu des assureurs Fin-
demnit6 de sa perte, exiger encore de Pauteur du sinistre la mOme
indemnit6. ? titre de donmages-int6rets, Passur6 trouverait dans le
sinistre une source de bnifices, puisqu'il recevrait deux fois la
valeur de ce qu'il aurait perdu. Les principes qui rdgissent le con-
trat d'assurance s'opposent DL un pareil resultat; ils veulent que ce
contrat ne devienne point un titre lucratif pour Passur6, et cons&-
quemment, que Faction qui en r6sulte en sa fareur ne puisse otre
cumulbe avec une autre action tendente ft obtenir l'indemnitk de la
mome perte. L'assur6 ne pent done se faire payer par les assureurs
Findemnit6 de sa perte, qu'A la condition d'abandonner les autres
actions en -indemnit6, :qu'il aurait a exercer a raison du mme
sinistre.

326. Si I'assurA se refusait a faire cet abandon au profit des
assureurs, ils pourraient obtenir que le montant de Pindemnit6 sus-
ceptible d'etre recouvrde contre Pauteur du sinistre fut d6duit de la
somme qu'ils auraient ft payer A Passur6; et cela, en vertu du mome
principe que les autorise .1 d6duire de cette somme la valeur des
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1915 d4bris de la chose assur6e conservds par I'assur. L'assur6, pour
'_V 6viter qu'on impute sur 1'assurance le montant d'une indemnit6,

GUARDIAN qu'il n'est pas certain de recouvrer contre l'auteur du sinistre, a

Co. 4videmment int6rat A subroger les assureurs dans tous ses droits

V. contre ce dernier. Mais quelque conforme aux principes du contrat
TowN or d'assurance que soit cette subrogation, elle a besoin d'etre formelle-

CHICOUTIMI. ment consentie .par l'assur6e.

Duff J. The principle .governing the rights of an insurer
in this connection was considered in the judgment of
Parke B., in 1851, in Quebec Fire Assurance Co. v. St.
Louis (1), at pages 316 and 317. I quote the passage
which gives the ratio decidendi:-

The learned counsel for the plaintiffs admit that they did not fall
within the description-of persons who are subrogated by operation of
law without requisition to or convention with the creditors, nor
strictly to the class of co-obligors or sureties, to whom Pothier,
"Coutume d'Orldans," tit. xx., sec. 5, p. 846, ascribes the right of
requiring the creditors, when they pay the debt, for which they are
jointly bound or responsible to him, either to subrogate or discharge
them. But the learned counsel contended that an assuree, by a
policy against either maritime or terrestrial risks, is clearly within
the equity of the rules and has a similar right to require a subro-
gation at the time of the payment of the loss. The authorities cited
in support of that position seem to us to establish that the assurees
have that right; they are: Alauzel "On Assurance," p. 384, s. 477;
Pardessus, "Cours de Droit Commercial," 595; Quinault, p. 248;
Touiller, tit. 4, s. 175; Embrigon (English trans., 1850), ch. xii., S.
14, pp. 329-336; and Pothier "On Assurance," 248, who lays it down
that in the case of a general average, the assurer, after having in-
demnified the assured against the losses sustained for the common
benefit, ought to be subrogated to the rights of the assured, to the
contribution, which in such case must be made. These authorities
are so consistent with justice, and founded upon so equitable a prin-
ciple, that we have no difficulty in adopting them; and we do not
think that any of these are shewn to have been derived, as was sug-
gested in argument, from the Code Napoleon, which is not in force
in Canada.

I think the present case is well within the auth-
ority of this passage. I should add that I have not
found it necessary to consider the contention of the

(1) 7 Moo. P.C. 286.
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appellant company that the act of the mayor was a 191

wrongful act or whether, assuming it were so, the GUARDIAN
ASSURANCE

municipality would be responsible or whether, in the Co.
circumstances, Madame Claveau in strict law would e.

TowN OF
on that hypothesis have acquired a right to more than cHicOuraIl

nominal damages. I have considered the case upon Duff J.
the footing upon which the respondent municipality -

has from the beginning put it, namely, that the act of
demolition was a rightful act under powers vested
in the municipality at common law and that the doc-
trine of the decision in Cit de Qudbec v. Mahoney (1)
governs the determination of the appeal and that the
municipality was responsible to make reparation ac-
cording to the principle enunciated in the passage
quoted above from the judgment of Cimon J.

On this footing I think the contentions of the ap-
pellant company ought to prevail over those of the
municipality. .

ANGLIN J.-Incorporated by 57 Vict. ch. 66 (Que.),
the Town of Chicoutimi is governed by the provisions
of the "Town Corporations' General Clauses Act,"
1888, articles 4178, et seq. Applicable to towns in-
corporated prior to 1903 which have not been subse-
quently taken out of its operation (R.S.Q., 1909, art.
5884), this Act is still in force and unrepealed. See
R.S.Q., 1909, vol 4, p. 373. By articles 4389 and 4426
of the Revised Statutes of Quebec, 1888, town cor-
porations are authorized to pass by-laws

4426. To authorize certain persons to cause to be blown up, pulled
down or demolished, such buildings as may appear necessary in order
to arrest the progress of any fire, saving all damages and indemnity
payable by the corporation to the proprietors of such buildings to an

(1) Q.R. 10 K.B. 378.
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1915 amount agreed upon between the parties, or on contestation to an
amount settled by arbitrators. In the absence of any by-law under

GUA EDIA this article, the mayor may during the course of any fire, exerciseASSURANCE
Co. this power by giving a special authorization. (40 Vict. ch. 29,
V. sec. 251.)

TowN oF
OHIcoUTIMI. It does not appear upon the record that any by-law

Anglin j. such as is -authorized by this article was passed by the
Town of Chicoutimi. But the demolition of Mme. Cla-

- veau's house resulted from the blowing up of the adja-
cent Tremblay residence under the special direction
of the mayor, and the liability. of the municipal cor-
poration to the owner was, in my opinion, the same
as if the work had been carried out under the provi-
sions of a by-law. This, I think, is the effect of the
words "may exercise this power" That the demoli-
tion of Mme. Claveau's house was not directed or in-
tended, but was occasioned by the use of an excessive
charge of dynamite in blowing up the Tremblay resi-
dence, owing to a desire to insure the complete destruc-
tion of the latter, does not, in my opinion, suffice to
take the present case out of the purview of article 4426,
or to render the mayor or the municipal corporation
liable therefor ex delictis. Under the circumstances -
regard being had especially to the emergency which
called for prompt and effective action - a case of
fault has not been established against them under
article 1053, C.C., in respect of liability for which the
appellants might be entitled to subrogation. Article
2584, C.C., and report thereon of the Codification
Commissioners.

Upon consideration of the scope and purpose of
article 4426, R.S.Q., 1888, I am convinced that it was
not the object of the legislature, in enacting it, to in-
demnify insurance companies against losses occa-
sioned to them through the demolition of buildings
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pursuant to its provisions for the purpose of arresting 15

the progress of fires. The intention was, in my opin- GUARDIAN
AssUBANCE

ion, to subject the municipality to liability to the pro- Co.
prietor of any building so demolished for his own T .

TowN or

benefit, and not through him for the benefit of. CHICOUTIMI.

any insurance company interested, for the net loss Angin J.

which he would sustain in consequence - that is,

for his damages over and above any indemnification
to which he might be entitled under the provisions of
any insurance policy. The fact that in most cases
where buildings are demolished under the provisions
of article 4426 they would themselves, if not so de-
stroyed, become a prey to the conflagration which their
demolition is designed to arrest, with consequent lia-
bility of the insurance companies, seems to me to con-
firI the view that the construction which I put upon
that article is what the legislature intended it should
bear. Where the building demolished is not covered by
insurance, or, for any reason not attributable to his
own fault, the proprietor is unable to recover upon his
insurance, the municipal corporation would, of course,
be liable to the full amount of the value of the pro-
perty destroyed. But where the owner is entitled to
the benefit of insurance the amount thereof recoverable
must be first deducted from the total value of the pro-
perty destroyed in estimating the amount of damages
and indemnity payable to him by the corporation. To
place any other construction upon article 4426 would,
I am satisfied, be to give it an effect not intended by
the legislature. In my opinion, therefore, the sta-
tute did not subject the respondent to any liability in
respect of the part of Mme. Claveau's loss covered by
insurance, and she, therefore, had no such rights
against it to which the appellants could claim subro-

581



SUPREME COURT OF CANADA. [VOL. LI.

1915 gation. As already stated delictual liability of re-
GUARDIAN spondents has not been established. On the other
ASSURANCE

Co. hand it is admitted by the appellants - and I think

T. ~there is no doubt - that they were liable, under their
TowN or

CHICOUTIML policy, to Mine. Claveau. Her loss was caused "by
Anglin j. the means used for extinguishing the fire" Article

2580, C.C.

In settling with Mme Claveau for the sum of $5,500
the municipal corporation insisted upon her assign-
ing her interest in her policies of insurance with the
appellant company, which she did. Although in mak-
ing this settlement it was not explicitly stated that
the municipality assumed liability only for the amount
of Mme. Claveau's loss in excess of her insurance, it. is
quite clear that it was not intended by the payment
made to her to satisfy or extinguish the liability of
the appellants. If it were, the taking of an assign-
ment of her claims under her policies would be mean-
ingless. I think the proper interpretation of what was
done is that the municipality intended to purchase
Madame Claveau's rights against 'the insurance com-
pany and to pay to her, in discharge of its liability
under article 4426, only the difference between the
amount recoverable under her insurance policies and
the sum of $5,500, the balance being the purchase price
of the assignment of her claims against the insurance
company. Her policies amounted in all to $4,700 and

the loss recoverable under them has been fixed by the
learned trial judge at $4,000. No appeal has been
taken against this assessment of the amount of the

appellants' liability. The assignability of Madame

Claveau's rights accrued against the insurance com-
pany has not been questioned.

I am, for these reasons, of the opinion that the
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judgment in appeal should be affirmed and this ap- 1915

peal dismissed with costs. GUARDIAN
ABSURANCE

Co.

BRODEUR J.-Les faits qui ont donna lieu an pr&- e.TowN or
sent litige sont les suivants:- CHICOUTIMI.

La compagnie appellante avait assur6 la propri~t6 Brodeur J.

de Madame Claveau, situde dans la Ville de Chicou-
timi, Le 24 juin, 1912, un incendie consid6rable s'est
d6clar6 qui menaga de d6truire la principale partie de
la ville.

Le maire, apris avoir consult6 la brigade du feu et
certains citoyens, a d6cid6 de faire d~truire par la
dynamite certaines propri6t6s dans le bfit d'arr~ter la
conflagration; et parmi les proprift6s qui furent ainsi
d~truites se trouvait celle de Madame Claveau.

Madame Claveau 'est alors adress6e a la corpora-
tion pour se faire rembourser la valeur de sa propri6tk.
La municipalit6, vu l'incertitude oil elle 6tait de savoir
si elle 6tait responsable ou non, a cru devoir r~gler
avec Madame Claveau, mais en se faisant transporter
1assurance que cette dernire avait sur la propri6t6;
et elle poursuit maintenant la d~fenderesse-appelante
pour en r6clamer le montant.

La compagnie d'assurance pretend qu'elle n'est pas
tenue de payer a la ville, vu que cette dernibre ne pou-
vait pas tre, dans les circonstances, subrog6e aux
droits de Madame Claveau contre la compagnie d'as-
surance.

En vertu de l'acte des villes, art. 4426, S.R.Q.
(1888), qui s'applique a la Ville de Chicoutimi, les
corporations municipales ont le droit
d'autoriser certaines personnes i faire sauter, d~molir et abattre
autant de constructions qu'il paralt n6cessaire pour arrter les pro-
gres d'un incendie, sauf les dommages et indemnit4s payables par la
corporation aux propridtaires de ces constructions, au montant
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1915 convenu entre les parties, ou sur contestation au montant fix6 par
les arbitres.

GUARDIAN En Pabsence de reglement fait en vertu de cet article, le maire
ASSURANCE

Co. peut, dans le cours d'un incendie, exercer ce pouvoir, en donnant une

e. autorisation spbciale.

Tows or
CHIcoUTu. Dans le cas actuel il ne parait pas y avoir eu de

Brodeur j. r~glement de pass6 par le conseil municipal de la Ville
de Chicoutimi; mais, en vertu de la loi dont nous
venons de lire le texte, le maire pouvait certainement
pendant la conflagration ordonner de ddtruire et de
d6molir toute propri6t6 qu'il jugerait n6cessaire afin
d'arr~ter le progrs du feu.

Dans ce cas-lk, il serait oblig6 cependant d'in-
demniser le propri~taire de ces batisses.

Nous retonibons virtuellement sons les dispositions
de Particle 407 du Code Civil qui dit que nul ne peut
Atre contrait de c6der sa propri6t6 si ce n'est pour une
cause d'utilit6 publique et pour une juste et pr6alable
indemnit6.

L'int6rt public commandait, dans les circon-
stances exceptionelles oii on 6tait, 'de d6truire les
bAtisses en question. Mais le propri6taire avait le
droit alors de se faire indemniser ainsi que la loi le
d6clare et ainsi qu'il a 6t d6cid6 d'ailleurs dans la
cause de Oitd de Quebec v. Mahoney(1).

Si la ville efit t6 en faute, la subrogation aurait
t& de nul effet parce que la compagnie d'assurance, en

acquittant sa dette, aurait eu le droit de se faire cder
les droits que le propri6taire avait contre ceux qui
par leur faute avaient d6truit la propri6t6.

Mais dans le cas actuel il n'y a pas de faute qui
puisse 6tre imput6e A la ville. Le maire a fait ce que
la loi 1'autorisait de faire. 11 n'y a donc pas eu de
d61it de sa part.

(1) Q.R. 10 K.B. 378.
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M. Atwater, dans son argument, nous a dit que 15

Particle 2584, C.C., s'appliquait non seulement au GUARDIAN
ASSURANCE

cas d6lictuel, mais aussi au cas oii il y aurait responsa- Co.
bilit6 16gale on conventionelle de la part de celui qui

TowN OF
aurait d6truit la chose. CIcoUTIMI.

Je suis incapable d'accepter cette pr~tention. Brodeur J.

L'article 2584 du Code Civil a t6 bas6 sur l'au-
torit6 de la doctrine maintenue par le Conseil Priv6
dans la cause de Quebec Fire Assurance Co. v. Molson
(1), en 1851. C'est ce que d&clarent formelfement les
codificateurs dans leur rapport.

II s'agissait dans cette cause de l'incendie d'une
6glise qui avait 6t caus6 par la faute de Molson et de
St. Louis.

La compagnie d'assurance, ayant pay6 les propri6-
taires de '6glise, a poursuivi les auteurs du d6lit, Mol-
son et St. Louis, et le Conseil Priv6, saisi de la cause,
a d6cid6,
que les assureurs contre le feu ont le droit d'atre subrogs aux droits
et actions de l'assur6 contre ceux qui ont caus6 le feu et la perte.

Les codificateurs out ins6r6 dans le Code larticle
qui est devenu notre article 2584, qui se lit comme
suit:-

L'assureur en payant l'indemnit6 a droit t la cession les droits
de l'assur6 contre ceux qui ont caus6 le feu ou la perte.

Si nous lisons litt6ralement cet article, nous en
arriverons h la conclusion que l'assur6 serait tenu de
c6der A Passureur tous les droits qu'il posside contre
les tiers, que ces droits r6sultent du dW1it de ces
derniers on qu'ils existent en vertu de la loi on
d'une convention. En d'autres termes, que lPobliga-
tion du tiers soit d6lictuelle ou simplement contrac-

(1) 1 L.C.R. 222.
40
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1915 tuelle ou 16gale, Passur6 devait c6der ses droits h

GUARDIAN lasSureur contre ce tiers.
ASSURANCE La version. anglaise cependant ne laisse pas de

V- doute que la seule obligation du tiers qui passe h
TOWN OF

CHIcouTmI.Passureur est P'obligation d6lictuelle. Voici, en effet,

Brodeur J. le texte de l'article
The insurer on paying the loss is entitled to a transfer of the

rights of the insured against the persons by whose fault the fire or
loss was caused.

Les deux textes diff rent 6videmment. Alors nous
devons pour les int6rpr~ter, suivre la rigle 6nonce en
Particle 2615, C.C., qui dit que nous devons suivre
le texte le plus compatible avec les dispositions des lois existantes.

Les codificateurs dans leur rapport se sont charg6s
de nous expliquer cet article.

Comme je viens de le dire, les codificateurs ont
donn6 comme l'une des sources de cet article 2584 la
d6cision du Conseil Priv6 dans la cause de Quebec Fire
Assurance Co. v. Molson et al. (1). Or, cette cause
consistait en un recours en dommages de lassureur
contre ceux qui par leur faute avalent incendi6 la pro-
pri~t6 assurbe et dans leur rapport les codificateurs
disent formellement:-

I semblerait que le droit de l'assureur qui paie est le droit
d'obtenir de l'assurh une cession de son recours en dommage.

Les codificateurs citent aussi, A l'appui de leur
rapport, Pardessus, Droit Commercial, paragraphe
595, qui nous dit qu'll arrive souvent que la perte dont
Passureur est oblig6 de faire la reparation est caus6
par le crime on par la faute d'un tiers, alors dans ce
cas l'assureur aurait toujours le droit de r6qu6rir
lassur6 de lui c6der le droit d'action qu'il aurait
contre l'auteur du d61it (p. 143, 6 me 6dition) :-

(1) 1 L.C.R. 222.
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Ce n'est point, il est vrai, le cas de subrogation 16gale; ce n'est 1915
pas mome celui de la subrogation conventionelle; c'est le cas de la

ragle que nul ne peut se dispenser de r~parer le tort qu'il a fait ASSURANCE
(art. 1382, C.N.).* Co.

Je pourrais aussi citer Dalloz, Repertoire Pratique,
'TOWN OF

vo. "Assurance," No. 136, qui dit:- ccon'rrA.

Il est gbnoralement admis que 1'assureur a une action directe Brodeur J.
contre les tiers responsables du sinistre en vertu du priicipe gendral -

formul6 par les articles 1382-1383. Cette action ne lui permet pas
d'invoquer toutes les garanties spiciales dont jouit l'assur6.

Les articles 1382 et 1383 du Code Napolbon, qui
correspondent A notre article 1053, n'ont trait qu'aux
d6lits et non pas aux obligations r6sultant de la loi ou
des conventions. Il est done 6vident pour moi que les
droits dont parle Particle 2584 du Code Civil ne sont
que les droits de lPassur6 contre les personnes par la
faute desquelles la perte a 6t6 caus6e

Le texte anglais de cet article est done celui qui
r~pond &i l'intention des codificateurs et qui 6nonce le
plus correctement la loi alors existante.

Je pourrais citer h l'appui de cette opinion:

Laverty, Insurance Law, pp. 458-459 et 460; Dalloz,
1853-1-93; Dalloz, 1882-2-238.

La compagnie d'assurance n'avait done pas le droit
dans les circonstances de se faire c6der les droits que
Madame Claveau, lPassur6e, avait contre la Ville de
Chicoutimi. Par contre, cette dernire est 16galement
devenue propri6taire de ]a crbance de 'assurte contre
la d~fenderesse appelante.

Je considbre que la compagnie est tenue de payer et
le jugement qui la condamn~e doit 6tre confirm6 avec
d~pens.

Appeal dismissed with costs.

Solicitors for the appellants: Atwater, Duclos & Bond.
Solicitor for the respondent: L. Alain.

4 01/2

587



588 SUPREME COURT OF CANADA. [VOL. LI.

1915 CYRILLE TURGEON (SUPPLIANT) ... . APPELLANT;

*June 2. AND
*June 24.

- HIS MAJESTY THE KING (RE-
SPONDENT) .......................

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Government railway regulations-Operation of traine-Negligent sig-
naling-Fault of fellow servant-Common fault-Boarding mov-
ing train - Disobedience of employee - Voluntary exposure to
danger-Cause of injury-R.S.C., 1906, o. 36, ss. 49, 54.

By a regulation of the Intercolonial Railway, no person is allowed to
get aboard cars while trains are in motion. Without ascertain-
ing that all his train-crew were aboard, the conductor signalled
the engineman to start his train from a station where it had
stopped to discharge freight. One of the crew, who bad been
assisting in unloading, then attempted to board the moving train
and, in doing so, he was injured.

Held, that the injury sustained by the employee was the direct and
immediate consequence of his infraction of the regulation which
he was, by law, obliged to obey and not the result of the fault
of the conductor; that by disobedience to the regulation, the
employee had voluntarily exposed himself to danger from the
moving train; that the negligence of the conductor in giving the
signal to start the train was not an act for which the Govern-
ment of Canada could be held responsible and that its relation
to the accident was too remote to be regarded as the cause of
the injury.

Judgment appealed from (15 Ex. C.R.), affirmed.

APPEAL from the judgment of the Exchequer Court
of Canada(1), dismissing the petition of right of the
suppliant with costs.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) 15 Ex. C.R.
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The circumstances of the case are stated in the 1915

head-note and the issues raised on the appeal are dis- TURGEON

cussed on the judgments now reported. THE KING.

J. A. Lane, K.C. for the appellant.

P. J. Jolicwur for the respondent.

THE CHIEF JUSTICE agreed in the judgment dis-
missing the appeal with costs.

IDINGTON J.-I think this appeal must -be dismissed
with costs.

DUFF J.-Rule No. 48 enacts (inter alia)

No person shall be allowed to get into or upon or quit any car
after the car has been put in motion or until it stops.

To this extent at all events the rule is within the rule-
making authority conferred, by the Revised Statutes
of Canada, 1906, ch. 36, sec. 49, upon the Governor-in-
Council; and it must be given effect to as a legislative
enactment as well as one of the rules of the appellant's
employment. The injury suffered by the appellant
was the direct and immediate consequence of a viola-
tion of this rule; but he alleges that the act done in
violation of it was done at the invitation of the con-
ductor and upon that allegation he bases his conten-
tion which is the ground of his appeal that this is a
case of faute commune.

There are three answers to that. 1. If what the
conductor did was an invitation to commit a breach of
this rule, it was, in so far, an act for which the Govern-
ment is not responsible. 2. The forbidden act was the
act of the appellant; and it could only be in very spe-
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1915 cial circumstances, if ever, that conduct such as that
TURGEON of the conductor which is relied upon as constituting

THE ING. the fault upon which the claim is based could be so
DJ connected with -the forbidden act as to bring it within
- the category of fault dans locum injuriw. In this case

it is clear that the fault relied upon is in its relation
to the injury too remote to be regarded as in the legal
sense one of the causes of it. 3. The rule is plainly

. framed with the object of avoiding just such accidents
as that which happened. The observance of it is one
of the duties which the law imposes upon the employee
for that purpose. The violation of it cannot give him a
right of action merely because other fellow servants
equally bound to observe it concurred with him in that
violation.

The appeal should be dismissed with costs.

ANGLIN J.-There can be no doubt that the direct
and immediate cause of the injuries sustained by the
appellant was his violation of Rule No. 48, which en-
acts that-

No person shall be allowed to get into or upon or quit any car
after the car has been put in motion or until it stops.

This was a rule
to be observed by conductors, engine-drivers and other officers and
servants of the Intercolonial Railway: R.S.C., ch. 36, sec. 49,

and was intended for the safety of persons in the posi-
tion of the appellant. While the conductor was, no
doubt, most blameworthy for having signalled the
train to start when he knew, or should have known,
that if the appellant was to board it he must do so
while it was in motion, that does not excuse the plain-
tiff's breach of the explicit prohibition of Rule 48.
I agree with the learned trial judge that on this ac-
count alone this petition of right must fail.
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BRODEUR J.-II s'agit d'un accident de chemin de 19s

fer arriv6 sur "PI'ntercolonial." L'appelant 6tait em- TURGEON

ploy6 comme serrefrein sur un convoi de marchandises. THE KINO.

Ce convoi 6tait en gare et 1appelant en 6tait des- Brodeur J.
cendu pour aider h charger et dbcharger des marchan- -

dises. Aprs avoir fini son ouvrage, il se disposait h
rejoindre le char ofi les employs se tiennent pendant
le trajet d'une gare &L P'autre et qui se trouvait h
1arribre du convoi. Le conducteur du train donna
ordre de partir; et, pendant que le convoi 4tait en
mouvement, 1'appelant a essay6 de monter dans son
char. Malheureusement il glissa et se fit 6craser la
jambe gauche et reput d'autres contusions moins
graves.

Le gouvernement plaide que F'accident est dft en-
tibrement h la faute de 1appelant parce qu'il aurait
mont6 sur le train lorsque ce dernier 6tait en mouve-
ment.

Par la section 49 de Facte des chemins de fer du
gouvernement, le gouverneur en conseil est autoris6
de faire des riglements pour la conduite des employs
du chemin. Parmi ces r~glements se trouve celui
portant le No. 48 qui dit:-

No person shall be allowed to get into or upon or quit any car
after the train has been put in motion or until it stops. Any
person doing so or attempting to do so has no recourse upon the
Railway Department for any accident which may take place in con-
sequence of such conduct.

Par la section 54 du m6me acte il est dit que ces
r~glements seront consid6rds comme ayant force de loi.
Bien loin d'tre tenu de monter sur le convoi lorsqu'il
6tait en mouvement, cela lui 6tait formellement d6-
fendu par les riglements qui lui 6taient donnds comme
r~gle de conduite.
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1915 Laurent, vol. 20, p. 521, dit
TURGEON Quand la partie 14sde a enfreint un roglement et que c'est par

H suite de cette infraction qu'elle a Cprouvd un dommage, elle ne peut
. * pas, en g6n6ral, se plaindre; c'est le cas de dire avec 1'adage qu'elle

Brodeur J. est cens~e n'avoir pas 6th 16sde.

II pourrait peut-6tre se pr6senter dans cette cause
la question de savoir s'il y a eu "faute commune" de la
partie 16s~e et de la partie d6fenderesse.

Les faits cependant sembleraient d6montrer que
1'accident est d-6 entibrement a la faute de la victime.

La cour d'appel de Qu6bec, appel~e h appr6cier un
accident a peu pris semblable, dans une cause de
Central Vermont Railroad Co. v. Lareau (1), en 1886,
a d6cid6 que ce n'6tait pas un cas de faute commune
mais que la personne 16sbe en 6tait seule responsable.

C'est 1h d'ailleurs, je crois, la conclusion h laquelle
en est venu lui-m~me P'honorable juge de la cour in-
fbrieure, que 'accident est dfi entibrement h la faute
de la victime. Cependant je ne pourrais pas acquiescer
h la proposition que je rel~ve h la fin de son jugement
et qui est dans les termes suivants:-

As the proximate cause of the accident is the boarding by him
of a train in motion, he thus contributed to the cause which deter-
mined the accident and the doctrine of faute commune does not
apply when the person injured contributed to the determining cause
of the accident.

Il ne faut pas oublier que les principes de la "con-
tributory negligence" du droit anglais ne s'appliquent
pas dans la province de Qu6bec (Juge Dorion dans
Dearoches v. Gauthier(2)), et cet accident ayant en
lieu dans cette province doit 6tre jug6 suivant les lois
de cette province.

La faute de la victime n'est pas toujours un ob-

(1) 30 L.C. Jur. 231
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stacle h sa demande en dommages-int6rts. Si son im- u9

prudence ou sa faute est la seule cause du dommage, TURGEON

6videmment elle ne peut rechercher personne en justice THE KING.

pour 1'indemniser de ce dommage. Mais si une autre Brodeur J.
personne a contribu6 aussi h produire le fait pr~judici- -

able, si les deux parties sont en faute, alors nous
sommes en pr6sence d'une faute commune. Et l'im-
prudence commise par la partie 16s6e ne saurait
affranchir de toute responsabilit6 celui dont la faute a
contribu6 h determiner 1'accident. Cette imprudence
de la victime du dommage a seulement pour effet d'en
entrainer la reduction du chiffre. Sourdat, Responsa-
bilit6, No. 108, dit:-

Les tribunaux arbitreront jusqu'A quel point la faute de 'un et
celle de l'autre sont intervenues comme 616ment dans la perte, et
feront supporter a chacun la valeur, proportionnellement 12 ce qui lui
est imputable.

Tout en confirmant le jugement de la Cour d'Echi-
quier dans la pr6sente cause, je ne saurais accepter le
principe que

the doctrine of faute commune does not apply when the person injured
contributed to the determining cause of the accident.

C'est, au contraire, dans ces cas-lk que la faute
commune existe et qu'il y a lieu d'appliquer les prin-
cipes. Aubry & Rau, vol. 4, p. 755; Hue, vol. 8, No.
434; Laurent, vol. 20, No. 491; Baudry-Lacantinerie,
"Obligations," No. 2881; Dalloz, 1880-1-16; Dalloz,
1896-1-81, avec note de Planiol.

L'appel doit 6tre renvoy6 avec d6pens.

Appeal dismissed with costs.

Solicitor for the appellant: J. A. Lane.

Solicitor for the respondent: P. J. Jolicoeur.
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1915 THE QUEBEC, JACQUES-CARTIER

*June 17. ELECTRIC COMPANY (DEFEND- APPELLANTS;
*June 24. ANTS) .............................

AND

HIS MAJESTY THE KING (ex rel.
THE ATTORNEY-GENERAL FOR CAN- RESPONDENT.

ADA) (PLAINTIFF) .................

THE FRONTENAC GAS COM- A

PANY (DEFENDANTS) ............. A

AND

HIS MAJESTY THE KING (ex rel.
THE ATTORNEY-GENERAL FOR CAN- RESPONDENT.

ADA) (PLAINTIFF)................ )

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

"Expropriation Act," R.S.C., 1906, c. 143, ss. 8, 23, 31-Abandon-

ment of proceedings-Compensation-A llowance of interest-

Construction of statute-Practice-Taxation of costs-Solicitor

and client-Reimbursement of expenses-Interpretation of formal

judgment-Reference to opinion of judge.

While the owners still continued in possession of lands in respect of

which expropriation proceedings had been commenced under the

"Expropriation Act," R.S.C., 1906, ch. 143, and before the in-

demnity to be paid had been ascertained, the proceedings were

abandoned, no special damages having been sustained.

Held, that in assessing the amount to paid as compensation to the

owners, under the provisions of the fourth sub-section of section

23 of the "Expropriation Act," there could be no allowance of

interest either upon the estimated value of the lands or upon

the nmount tendered therefor by the Government.

The trial judge, by his written opinion, held that the owners were

entitled to be fully indemnified for their costs as between solici-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff, Anglin and Brodeur JJ.
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tor and client and for all legitimate and reasonable charges and 1915
disbursements made in consequence of the proceedings which ''

had been taken. The formal judgment provided merely that eosts QTEBEC,
should be taxed as between solicitor and client. ARTIER

Per Davies, Idington, Anglin and Brodeur JJ.-In the taxation of ELECTRIC
costs, the registrar should follow the directions given in the Co.
judge's opinion to interpret the formal judgment as framed. V.
Duff J. contra. THE KING.

Per Duff J.-The registrar, in taxing costs, is required by law to FRONTENAC
follow the terms of the formal judgment and it is not open to GAS CO.
him to correct it in order to make it accord with his interpre- v.
tation of the opinion judgment. The court appealed from, how- THE KING.
ever, may correct the formal judgment in so far as it does not
express the intention of the opinion judgment.

APPEALS from judgments of the Exchequer Court
of Canada by which the defendants, in both actions,
were refused claims for interest on the value of lands
in respect of which expropriation proceedings had
been commenced and subsequently abandoned.

In the month of April, 1912, the Government of
Canada gave notice of the expropriation of a strip of
land, of which the appellants were owners, and which
was required for the purposes of the National Trans-
continental Railway. At the same time a plan and
book of reference describing the lands were deposited
in the office of the registrar of deeds for the County of
Quebec within which the lands were situated. The
Crown did not enter into possession of the lands,
which the appellants continued to occupy, and, in
June, 1914, an information was filed in the Exchequer
Court of Canada tendering, respectively, certain sums
as compensation therefor. The appellants filed
answers claiming much larger amounts as the values
of their lands. After issue had been joined and some
evidence given on behalf of the appellants, the respond-
ent filed an abandonment, as provided by section 23 of
the "Expropriation Act," R.S.C., 1906, ch. 143, and
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1915 moved the court for an -order granting leave to discon-
QUEBEC, tinue proceedings. The appellants then claimed reim-

JACQUES-
CARTIEB bursement of their costs and also that they should be

ELECTRIC paid interest upon the amounts at which they had
Co.
v. valued their lands or, alternatively, upon the amounts

THE KING.
- which had been tendered as compensation by the

FRONTENAC Crown. No further evidence was adduced and, on
GAS Co.

V. 27th January, 1915, the judge of the Exchequer Court
TiE KING.

rendered judgment, holding that the appellants had
not suffered any special damages in consequence of the
proceedings taken, but that they were entitled to their
costs, as between solicitor and client, and to be re-
couped all legitimate and reasonable charges and dis-
bursements. Judgment was formally entered allow-
ing the discontinuance of the proceedings, declaring
that the appellants, defendants, were not entitled to
recover compensation and that they were entitled to
recover from the Crown their costs in connection with
the proceedings "to be taxed as between solicitor and
client." From this judgment the present appeals were
taken.

The questions in issue on the appeal are stated in
the judgments now reported.

E. A. D. Morgan for the appellants.

Newcomnbe K.C., Deputy-Minister of Justice, for
the respondent.

THE CHIEF JUSTICE agreed in the judgments dis-

missing the appeals with costs.

DAVIES J.-These two appeals from the Exchequer
Court of Canada raise for determination the same
questions and were argued together.
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The questions arise out of proceedings having been 1915

taken on behalf of the Crown for the expropriation QUEBEC,

of lands of the respective defendants and the rights CTUER-
and liabilities of the parties - defendants and the ELECTRIC

Co.
Crown - under those proceedings are to be deter- v.
mined by the provisions of the "Expropriation Act." THE KING.

A plan and description of the lands intended to be FRONTENAC
GAS CO.

taken under section 8 of the Act were duly filed. Sub- v.
THE KING.

sequently and before compensation was agreed upon
or paid the Crown, under section 23, gave notice to Davies J.

the appellants that their lands were not required and
were abandoned by the Crown.

The appellants thereupon filed, to the information
of the Attorney-General claiming a declaration that
the amount tendered by the Crown was sufficient, a
new defence claiming to recover interest at 5c upon
the sum which should have been awarded them for
damages in case the Crown had not abandoned. In
the alternative they claimed interest upon the sum
the Crown had tendered as the value of the lands
taken.

In my opinion, the section of the Act relating to
interest being allowed has reference only to cases
where the Crown has retained the lands taken and
does not extend to or cover cases where, after filing
notice of intention to take lands, the Crown has subse-
quently "abandoned" the lands to the owners under
the provisions of the Act. Sub-section 4 of section 23
makes special provision for the assessment of dam-
ages in the latter case.

The learned trial judge acting under this sub-sec-
tion found, as the appellants had always retained "the
unlimited user of the lands taken" which were en-
closed with fences, that they had not sustained any
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1915 special damage but, under the circumstances, deter-
QUEBEC, mined that they should be allowed the costs of their

JACQUES-
CARTIER Rction to be taxed as between attorney and client so

ELECTRIC as to cover
Co.

V. all the legitimate and reasonable charges and disbursements under
THE KING. the circumstances.

EBoNTENAO Counsel for the appellants admits that no special
GAS CO.

v. damages were sustained by his clients, but contends
THE KING.. that they were entitled as of right to interest, as pre-
Davies J. viously stated, whether they have sustained special

damage or not.
I cannot for the reasons I have stated accept this

contention and am of opinion that the finding of fact
of the learned judge as to the actual user and posses-
sion of the land, which was fenced in, having con-
tinued with the appellants and never having been in-
terfered with, their rights are confined to the dam-
ages which might be awarded them under sub-section
4 of section 23. That sub-section directs

the fact of the abandonment or revesting shall be taken into account,
in connection with all the circumstances of the case,

in assessing the damages to be awarded. This the
learned judge has done -and he has in excluding the
claim for interest, in my opinion, acted properly.

No doubt, in the taxation of costs, the registrar
will follow the directions of the learned judge as to
the basis upon which allowance should be made, and
the formal judgment so interpreted will fully protect
the appellants.

The appeals, therefore, fail and must be dismissed
with costs.

IDINGTON J.-These appeals involve the same
points of law and were argued together.
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In each case the respondent had instituted pro- 1915

ceedings for the expropriation of land needed for the QUEBEC,
National Transcontinental Railway, under and pursu- AQUER-

ant to 3 Edw. VII., ch. 71, and deposited a plan and ELECTRIC
Co.

book of reference on the 23rd of April, 1912, with the V.
registrar of deeds for the County of Quebec. THE KING.

Informations respectively filed in each case in the FRONTENAC
GAS Co.

Exchequer Court sought to have it declared that a sum V.
named was sufficient compensation for the land taken. THE KING.

Thereupon proceedings were had in each case until the Idington J.

respondent desisted from further proceedings and the
court declared the defendant was not entitled to recover
from respondent any compensation in respect of such
expropriation and abandonment, but that the defend-
ant was entitled to recover from respondent its costs
in connection with the proceedings to be taxed as be-
tween solicitor and client.

It was further ordered and adjudged that the plain-
tiff (now respondent) should have leave to discon-
tinue.

These appellants each claim to be entitled to in-
terest upon at least the amount tendered as compen-
sation.

There seems to be rather a curious misconception
of legal rights arising out of such proceedings.

The statute under which the respective proceed-
ings were taken rendered that done legal and furnishes

the only remedy the appellant can have. It entitles

the respondent to withdraw when so advised but pro-
vides for the assessment of any damages sustained in

consequences of the proceedings.
The learned trial judge has found there were no

damages suffered save the costs duly awarded.
Each of these appellants, however, contends that
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1915 it is entitled to interest; though frankly admitting
QUEBEC, there were no damages suffered and no change of

JACQUES-
CARTIER actual possession.

ELECTRIC The statute provides for interest being awarded
Co.

,. in the case of the proceedings being so continued as
THE KING. to determine a sum due for compensation, but makes
FRONTENAC no provision for interest upon any imaginary undeter-

GAS Co.
V. mined sum.

THE KING. There is neither contractual nor statutory basis
Idington J. upon which to award interest.

The references to the Code and to the condition of
things arising between an ordinary vendor and pur-
chaser are all beside the question.

These would not help appellants much even if ap-
plicable when he, parting with his ownership in the
property, had not been deprived of the fruits thereof,
but remained in, undisturbed possession thereof.

Cases may arise where the party whose property
has been claimed in way of expropriation has by rea-

son of its being tied up suffered material damages, but

this is not that case.
The appeal as to costs seems hopeless in view of

the costs awarded. I agree that the opinion judgment
of Mr. Justice Audette should be read to interpret the

formal judgment issued.
These appeals should be dismissed with costs.

DUFF J.-The learned trial judge has found first,
that the appellants retained possession, and secondly,
that they had suffered no loss in consequence of the
expropriation proceedings apart from the expenses
of preparation for trial thrown away.

These findings are fatal to the claim for interest
although it is better to say nothing on the point which
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might have arisen had possession been taken by the 1s

Crown. QUEBEC,
JACQUES-The appellants are entitled, however, and I think CARTIER
ELECTRICthe learned judge so held, to be indemnified fully in Co.

respect of their costs as between solicitor and client V.
THE KING.,

and all costs, charges and expenses properly incurred -
FRONTENACin preparation for the trial. The formal judgment GAS Co.

does not sufficiently provide for that. As the judg- v.THE KING.
ment now stands the registrar, bound as he is to follow
the terms of the formal judgment, is required by law Duff J.

to tax the costs as between solicitor and client accord-
ing to the well settled rule, and that will be far indeed
from affording the appellants the indemnity to which
they are justly entitled.

The law requires the registrar to follow the formal
judgment and it is not open to him to correct it to
make it accord with his interpretation of the learned
trial judge's reasons; and as the judgment is per-
fectly plain and unambiguous in its terms there is no
room for interpretation. Expressions of opinion by
judges of this court can add nothing to the powers of
the registrar who is bound by law to act upon the
judgment as framed construed as the law requires it
to be.

These expressions may, however, remove the re-

luctance the learned judge would probably have felt
otherwise in correcting the formal judgment (after

appeal to the court) and making it conform to the
judgment he in fact pronounced.

The judgment ought to have been formally altered
by this court; but nevertheless I think the learned
trial judge in the circumstances would be acting

41
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1915 within his jurisdiction in making the correction this
QUEBEc, court ought to have made. See Prevost v. Bedard (1).

JACQUES-

CARTIEB
ELECTRIC ANGLIN and BRODEUR JJ. concurred with Davies J.Co.

THE KING.

FRONTENAC Appeal dismissed with costs.
GAs Co.

THE KING. Solicitor for the appellants: E. A. D. Morgan.

Solicitor for the respondent: J. B. Lucien Moraud.

(1) 51 Can. S.C.R. 629.
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PAUL SAINT-DENIS (PLAINTIFF) .... APPELLANT; '

*Feb. 15.
AND *May 18.

FRANQOIS-XAVIER QUEVILLON
AND HENRI PAYETTE (DEFEND- RESPONDENTS.

ANTS) ............................

ON APPEAL FROM THE COURT OF KING'S BENCH (APPEAL
SIDE), PROVINCE OF QUEBEC.

Lease of land-Special condition-Promise of sale-Option-Pacte de
prdf~rence-Unilateral contract-Real rights-Registry laws-
Arts. 2082, 2085 0.0.-Specific performance-Damages-Right of
action.

In a lease of lands for the term of five years, which was registered,
the lessor agreed to sell the property to the lessee for a certain
price at any time during the term of the lease. It was also
stipulated that in the event of a proposed sale to any other
person, for any price whatsoever, the lessor should notify the
lessee thereof and give him the right, by preference, to exercise
his option to purchase. After the expiration of about two years
of the term, the lessor served written notice on the lessee requir-
ing him to exercise his option forthwith and stating that, in
default, he would sell to another person, without, however, men-
tioning the terms and conditions of the proposed sale and, on re-
quest by the lessee, these particulars were refused. The lessee took
no action on this notice and the lessor executed a deed of sale of
the property to P. by conveyance in which the latter undertook
that the registered lease would be maintained in force. Two
years later, the lessee brought suit against the lessor and P.
for specific performance of the agreement to sell and, alterna-
tively, for damages against the lessor for breach of contract.

Per ouriam.-The notice as given, without mentioning the terms and
conditions of the proposed sale to P., was ineffectual to place
the lessee in default in regard to exercising his option; the

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

41%
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1915 rights of the lessee under the deed of lease continued to subsist
during the whole term of the lease.

ST. DENIS Per Idington and Brodeur JJ. (Duff and Anglin JJ. contra).-The
'V.

QUEMn N. promise of sale and pacte de pr6fdrence were accessory to the
- contract of lease and created a real right in favour of the lessee

which was capable of being registered against the leased lands.
The registration of the deed of lease and actual knowledge by
the purchaser of the rights of the lessee thereunder placed P.

in the position of a purchaser in bad faith and, consequently, he

became bound by the obligations resting upon the lessor and
specific performance should be decreed against him as well as

against the lessor.
Per Duff and Anglin JJ.-The promise of sale and pacte de pr~f6r-

ence, being stipulations separate and distinct from the contract

of lease, did not create real rights in the property leased which

might be protected by registration under the registry laws of the

Province of Quebec. Under the laws of that province (there

being no evidence of bad faith on the part of the purchaser),

the purchase of the leased property with knowledge of the

owner's obligations, in personam, could not render such pur-

* chaser liable to a decree for specific performance thereof.
Per Fitzpatrick C.J. and Anglin J.-The plaintiff had the right to

bring his action notwithstanding the expiration of the period of

two years after the date of the sale; the wrongful act of the

lessor, in violation of his obligations under the deed of lease, did

not impose upon the lessee the duty of asserting his rights at a

period earlier than that required in his option.

Judgment appealed from (Q.R. 23 K.B. 436) reversed.

APPEAL from the judgment of the Court of King's
Bench (1), reversing the judgment of Lafontaine J. in

the Superior Court, District of Montreal, and dis-

missing the plaintiff's action with costs.
The material circumstances of the case are stated

in the head-note and the questions in issue on the pre-

sent appeal are discussed in the judgments now re-

ported.

Lafleur K.G. and Perron K.C. for the appellant.

Migneault K.O. and Robillard K.C for the re-

spondents

(1) Q.R. 23 K.B. 436.
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THE CHIEF JUSTICE.-This is an action "en passa- 1915
tion de titre" and in the alternative damages are ST. DENIS

claimed on the ground that the defendants, now re- QVoN.
spondents, conspired together to prevent the plaintiff, The Chief
now appellant, from getting his deed. The trial judge Justice.
maintained the action, but his judgment was reversed
on appeal to the Court of King's Bench on these two
grounds:-

(1) That respondent Payette was a "bond fide" purchaser for
value, and that his knowledge of the option given by his co-respond-
ent Quevillon to the appellant St. Denis in the lease of the latter did
not constitute him fraudulent purchaser or chargeable with illegal
collusion;

(2) That Quevillon complied with the stipulation in said deed of

lease in favour of said St. Denis respecting said option and that the

said St. Denis did not exercise his rights of purchasing the property
in question in this cause, although duly notified and put in default
to do so by the said Quevillon.

It appears by the record 'that in July, 1908, Quevil-
Ion leased to St. Denis for a period of five years a store
and dwelling; the lease was duly registered in the

month of September following, and in the interval St.
Denis entered into possession of the premises which
were subsequently purchased (8th June, 1910) by the
respondent Payette.

The lease contains this clause:-
Le locataire aura droit de prendre possession des dits magasin et

logement an vingt de juillet courant, 1908. Et le dit locataire aura en
outre le droit d'acheter l'immeuble ci-dessus loud, comprenant les dits
magasin, logement, 4tal de boucher et dependances, en aucun temps
pendant la dur6e du prdsent bail, moyennant le prix de sept mille
cinq cent piastres, dont trois mille piastres seront payables comptant
et la balance par versements annuels de mille piastres, avec interet au
taux de six pour cent. par an; et dans le cas oil le dit bailleur d4-
sirerait vendre A quelque autre pour un prix queleonque, il devra en
signifier l'avis par 6crit an dit locataire et donner la pref4rence A ce
dernier.

The questions to be decided in this appeals are:-
(1) What are the rights of the landlord and tenan4t
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1915 respectively under this clause during the term of the
ST. DENIS lease; (2) what is the legal recourse of St. Denis in

QuEvuon. view of the sale to Payette ?

The chief The trial judge came to the conclusion that the
Justice. intention of the parties was (1) to give the tenant St.

Denis the right, at -any time during the whole period
of the lease, to purchase the property at $7,500; (2)
to reserve to the landlord Quevillon the right to dis-
pose of the property during the same period to any
one and at any price, provided, however, notice in
writing of the landlord's intention to avail himself of
that right was given to the tenant, who was in that

case entitled to take the property at the new price
offered 'by any serious intending purchaser. The trial

judge held -also that the sale to Payette, having been

deliberately entered into by both the parties to it, for

the purpose of defeating the plaintiff's rights, should

be set aside.
I lagree entirely with the learned trial judge in his

appreciation of the evidence and his statement of the

law.
Having carefully -read the notes of Mr. Justice

Cross in the court of appeal, I come to the conclusion

that the main ground upon which the judgment of the

Superior Court is reversed is that St. Denis, when

notified of Quevillon's intention to sell, did not object

more definitely and explicitly. The learned judge

says, speaking of the time when Quevillon served

notice of his intention to sell to Payette:-

I think that the plaintiff St. Denis should have objected more de-

finitely and should have pressed his request for particulars then and

there more explicitly. Instead of doing so, he remained inactive for

over two years.

With all respect, it is impossible for me to agree

that the appellant was under any obligation to take
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action upon the notice served upon him by Quevillon, 191

or that his rights under the promise of sale were in ST. DENIS

any wise affected by that notice. By virtue of the QUEVHON.

promise of sale the appellant was entitled to buy the The chief
property at any time during the currency of the lease Justice.

for the stipulated price of $7,500. (S.V., 60.1.849.)
On the other hand, the respondent Quevillon reserved
to himself the right to sell the same property at any
time and for any price obtainable, but that right so
reserved could only be exercised subject to notice to
the appellant, who then was entitled to the preference,
that is to say, to the right to purchase the property
by preference on the same terms as the intending pur-
chaser offered. To exercise this right it was, of course,
necessary for the appellant to be informed not only of
the price offered, but also of the name of the pur-
chaser, that he might be in a position to judge of the
bona. fides of the offer (see Beaudant, page 224),
otherwise the tenant could not intelligently exercise
his right to purchase subject to which the landlord re-
tained the right to sell notwithstanding the option
contained in the first part of the clause. I gather
from the notes of judgment that Mr. Justice Cross is
also of opinion that a notice such as was required was
not given. He says:-

If Quevillon desired to sell to somebody else pending the option
the covenant was that "il devra en signifier un avis par 6crit au dit
locataire et donner la pr4fdrence A ce dernier."

The notice served called upon the plaintiff to sign a draft deed
and intimated that if he did not comply, Quevillon would hold himself
free to sell to another person, but it did not give the plaintiff a
notice of the purport or terms of the sale desired to be made to
another, as I think should have been done.

The plaintiff's testimony is to the effect that he asked who the
intending offerer was.

The defendant Quevillon admits that his intention was not to
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1915 disclose the term or terms of the contemplated sale to the plaintiff,
. D Iand he did not do so.

STr. DENIS

If, as found by Mr. Justice Cross, the required
ThEVhief notice was not given, I am with all respect, unable
The Chief
Justice. to understand how it can be said that Quevillon com-

plied with the express condition subject to which he
retained his right to sell and what steps St. Denis was
obliged to take in order to protect his option, which
had still about three years to run.-

Coming now to the sale to Payette. Assuming in
favour of the respondents that the clause in the lease
is analogous to a "pacte de prdf6rence." In ordinary
circumstances the recourse of the appellant Payette
would be limited to damages (Beaudant, Vente et
Louage, p. 224). But the trial judge finds that Pay-
ette bound himself

de maintenir les baux existants, en percevant les loyers, ft compter
du premier juidi aussi courant.

When examined as a witness, he says that he was
careful to take legal advice as to the meaning of the
clause above quoted. Payette also knew, before he
bought, of the difficulty which had arisen between
Quevillon and St. Denis about the sale and that the
latter was insisting upon his right to have the terms
and conditions under which the sale was to be made
before exercising his right under his deed. And
finally Payette served a protest on the appellant from
which I quote the three following clauses:-

(a) Qu'en vertu d'un bail par le dit F. X. Quevillon a Paul Saint-
Denis, devant Mtre J. H. A. Bobmier, N.P. le 3 juillet, 1908; ce
dernier Paul Saint-Denis est locataire et occupant de partie des lieux
sus-Inentionn~s, magasin No. 1580 et logement 1582 de la dite rue
Saint-Hubert, et ce, pour le loyer et aux charges, clauses et considgra-
tion spcifites an dit bail;

(b) En consequence les requarants, notifient et signifient au dit
Paul Saint-Denis de se conformer au dit bail et e tout ce qui Y eat
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nentionnZ, tel que loyer, etc., en faveur des dits H. et D. Payette, en 1915

leur payant tous les loyers 6chus et A 6choir pour la durde d'icelui. ST.D
ST. DE~ms

Qu'd defaut par le dit Paul Saint-Denis d'ex~cuter ce que men- r

tionn4 aux dits actes en leur faveur, les requerants prendront contre QUEVILLON.
lui tous proc6d& 14gaux et de droit pour 1'y contraindre et le tien- -

nent responsable imm6diatement de tous frais, perte, dspens, dommages The Chief

et int6rts soufferts et A souffrir et du coat des pr~sentes, copie et

signification. Pour que le dit Paul Saint-Denis ne puisse plaider

ignorance, je, dit notaire, lui ai signifi6 une copie de Facte de vente

siscitd et des pr6sentes en parlant comme susdit.

,What could be the object or the meaning of this
protest if not to notify the tenant that he was there-
after to deal with his new landlord on the same foot-
ing as with the old and to warn him that the "charges,
clauses et considerations spcifibes" in his lease were

to be considered as still binding upon both parties ?
I was much impressed by the argument that the

provision in the deed by Quevillon to Payette above
referred to was merely to give effect to article 1663,
C.C., but after much consideration I cannot escape
from the conviction that in the protest served by Pay-
ette on St. Denis the former construed his deed of sale

to mean that he, Payette, acquired all the rights and

assumed all the obligations of his vendor Quevillon

towards St. Denis, not only as landlord, but also as

owner of the property.
The authorities referred to by the learned trial

judge are conclusive in support of his judgment grant-

ing rescission on the ground of collusion. Alambert

v. Reynal(1) ; Dal. 1903, 2, 41 (vide note) ; Dal. 1903,

1, 38.
The appeal should be allowed with costs.

IDINGTON J.-The appellant was lessee of certain

property owned by the respondent Quevillon. By

(1) D. 85.2.259.
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1915 the terms of the lease appellant was given an option

ST. DEMs of purchase at a price named, during the entire term of

QUEVILON. the lease and a further option, as some put it, but as

Idington J others contend in modificatibn of said option, that in
case the lessor should desire to sell to someone else for
any price whatever that he must notify in writing the
appellant lessee, and give the preference to the latter.

We have heard many diverse attempts in argu-
ment to put a construction upon the terms of this

clause. Some of these attempts seemed to me to begin

with adopting that which might best fit the legal con-
sequences sought to be reached by him arguing.

I think we should, rather than beginning thus,
begin 'by attempting to realize what the parties, in a

business-like common-sense way, probably desired to

accomplish and let the legal consequences be ascer-

tained after so determining the realization of the

actual purpose in hand when framing 'a somewhat

ambiguously worded contract. If there were sur-

rounding circumstances which might have helped they

have not been brought much in evidence by those

concerned.

I think in default thereof we are safe in assuming

that the parties were rational business people who

were fair-minded enough at that stage, whatever they

may have become since, to try to arrange to give such

advantages to the lessee as would be likely to induce

him to give the best renting terms he could, in light

of such advantages, afford to the advantage of the

lessor. And on the other hand the lessor would desire

whilst giving the option not to be tied down thereto

for five years if during that term he should find a

purchaser. It was agreed accordingly in such case
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that the lessee should be notified of any such proposal 1

and given his alternative option. That no doubt was ST. DENIS
V.fair and a very common way, and common sense way, QuEvILLON.

of dealing with such a problem and I think the docu- Idington J.
ment should be construed accordingly.

If the respondent had acted thereupon in the way
I have no doubt intended originally, he would have
informed the appellant of the offer he had got and
its terms and possibly as evidence of, or means of
shewing, good faith the name of the purchaser also.

The latter, however, need not have to be pressed
for, unless the terms are such as to arouse some sus-
picion, and it was not.

A full knowledge of the terms, however, was
pressed for and refused. That part of the contract
having been so broken could not affect the first option
and hence that stood. Had it been honestly observed
and the terms of the alleged purchase disclosed and
the chance given appellant to accept them or reject
them then the lessee would have been driven to act.
If he accepted in such case the matter of purchase
was closed. If he in such event had rejected such
terms then I think the respondent, Quevillon, would
have been quite within his rights in making the sale
and the first option might have ended.

I have no hesitation in accepting the version of
appellant as to what transpired when he sought to
learn the terms. The sort of contradiction given
thereto is quite as emphatic as a straightforward as-
sent thereto. So far I have little trouble in dealing
with this case.

Before coming to what arises out of mere local
practice and mode of thought, in regard to which T
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1915 speak with diffidence, there are to be considered one
ST. DENIS or two interesting questions.

QuEvIuON-. Is this contract a subject of registration ? It has,
IdingtonJ. as embodied in the lease which was duly registered,

- but by some error so as to omit -an unimportant part
of the land, been in fact registered.

Could it if embodied in a separate instrument have
been registered ?

It seems to me that article 2085 of the Civil Code
was only designed to force any one having a registra-
ble deed to register it under pain of losing his prior-
ity even over another who has notice of the right con-
ferred thereby unless he is claiming through an in-
solvent.

As it was in fact registered the operation of this
article ,seems automatically eliminated from any pos-
sible bearing upon the question of what effect notice
or knowledge on the part of Payette might otherwise
have had on his good faith.

Hence it seems to me Payette whether 'acting in
face of a contract affecting real property, or in face
of a mere personal right such as his counsel contends
this alleged unilateral contract to have been, must be
held to have acted in bad faith.

In the latter point of view I agree with the
learned trial judge that Payette has as a result of his
bad faith become bound to observe the obligation thus
resting upon Quevillon.

It is to be observed that the article 2085, C.C., does
not in terms protect such a purchaser except as
against

an unregistered right belonging to a third party and subject to

registration.
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If as contended (of which I say nothing) this 1915

option was not the subject of registration then no pro- ST. DENIS
'V.tection exists for him acting in face of positive know- QnEv oN.

ledge and he must abide by the general consequences Idingon J.
attaching by law to such a course of conduct.

If on the other hand the unilateral contract is to
be treated according to the authorities referred to in
Mr. Justice Cross' judgment, at lower part of page
438 of the official report of this case in volume 23,
Cour du Banc du Roi, then there can be no doubt
of the matter.

And I most respectfully submit that in view of
what I have above set forth relative to the question
of registration the learned judge's view of the effect
of the registry system upon said opinions, which he
cites, is not well founded.

There is another view occurs to me, not in conflict
with what the same learned judge has later on pre-
sented, and that is that an option such as this in ques-
tion in a lease and forming part of the bargain be-
tween the parties might well be considered accessory
thereto and part of the leasing contract and consider-
ation for the terms in way of rental and, hence, can-
not be dissociated from the lease in the way sought
to be done by counsel for respondent. It is quite clear
to my mind that many a man would for the sake of
obtaining such an option in his lease be willing to in-
crease the rent beyond what he would otherwise give
and may have done so in this very case. The case
where a tenant, as often happens, desires to make im-
provements (which the lessor cannot afford) in the
property, and does so relying upon his option in the
lease, is one where pushing too far the doctrine of the
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1915 option being merely unilateral and hence merely a
ST. DENTS personal obligation dissociated from the lease proper

V.
QU EVLON. might in the consequences work much injustice. As

--gn J this suggestion only occurs to myself and was not

- dealt with in argument by the able counsel represent-
ing the parties herein, I put it forward with much
hesitation.

Yet I must say that when I come to consider the
question of what meaning is to be attached to the
language of the deed from Quevillon to Payette and
the obligation therein to maintain the lease and of
the protest following it relative thereto, I think such
considerations are entitled to some weight.

When people speak of a lease they usually mean
all that exists therein and hardly ever think of sever-
ing all that is therein from that which in a narrow
sense alone constitutes the lease.

Looking to the matter in that way makes me the
more inclined to adopt the view pressed by Mr. Lafleur
that the vendee of Quevillon assumed as part of his
obligation to maintain the lease, to observe the option
therein as well as all else and thereby preserve his
vendor from damages for breach of anything arising
from the failure of said vendor to maintain his tenant

in possession. It may be answered 'the law in such

case does so in case of registration. Granted so; what
then is the use of any covenant unless to cover any
risk beyond the mere tenant's possession ?

However all this may be I think the construction I

put upon the much discussed clause giving appellant

the option renders it unnecessary to rely upon this
part of appellant's contentions.

It is the different construction which the court of

appeal has put upon the said clause that gives rise to
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any trouble. The other way of construing it which I 1

adopt leads on the reasoning of Mr. Justice Cross to ST. DENIS

the same conclusion as the learned trial judge. QUEVLON.

If anything in the objections of form of pleading Iington J.
and difficulty arising therefrom and practice I think
they can be all overcome if necessary by amendment
this court has the power and must observe the duty to
make to render them conformable with the facts in
order that justice be done.

I should, therefore, allow the appeal and restore
the judgment of the learned trial judge with costs
here and below.

DUFF J.-First as to the construction of the pacte
de pr6f6rence. I think the lessor's right to sell was
conditional upon his giving notice in writing to the
lessee of the price at which he proposed to sell; and
giving the lessee an opportunity to buy. Whether the
lessee would be entitled to buy at the price mentioned
in his option or at the price named by the lessor, or at
the more favourable of the two is a question which I
need not discuss. The answer to it is by no means
obvious and I express no opinion on it. No notice was
given and the sale was therefore a violation of the
lessor's obligation; and admittedly on this construc-
tion the lessee is entitled to damages; but in the view
taken by the majority of the court it is unnecessary to
consider how much.

Is the appellant entitled to enforce his option
against Payette, the purchaser ? He is not entitled to
do so in my opinion. The lessee's right under the pro-
mise of sale is not a jus in re. It is a jus in personam
ad jus in rem acquirendum. The lessor's obligation,
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1915 therefore, does not (in the absence of special circum-
ST. IENIS stances giving a right against the purchaser) bind the

QUEVO. purchaser from him or the land in the hands of the

purchaser.
- Then, is there just reason for enforcing the obli-

gation against the respondent on the ground of bad
faith ? Of bad faith there is really no evidence, in
the sense that the transaction was colourable. Bad
faith in the sense of the English equity there was, the
transfer, that is to say, was taken with full notice of
the appellant's rights; but I have not found any
authority for the proposition that, in the law of Que-
bec, to purchase property with the knowledge of the
owner's obligation in personam to sell it to another-
there being no jus in re vested in the person in whom
the obligation inheres-subjects the purchaser to a
like obligation.

A more important question is as to the effect of
the registration of the lease. Has the registration the
effect of making the obligation binding on the lands
in the hands of a purchaser? Does it transform a jus
in personam into a jus in re ? The point to be deter-
mined is a question of strict law and that is whether
or not the promisee's right is a droit r6el within the
meaning of article 2082, C.C. It is not a droit r6el
within the strict meaning of that term, that is to say,
it is not a right in the thing or a right assertable
generally against the world. I ;have examined the con-
text fully (see articles 2089, 2098, 1601, 1663, 2128,
2102, 2106, 2016, 2168, C.C.) and I can see nothing
justifying an interpretation inconsistent with this.

ANGLIN J.-There is no evidence in the record to
sustain the defendant's contention that the plaintiff
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parted with his interest in the lease in question and, 1915

therefore, has no status to maintain this action. ST. DENIS

In the view I take it is not necessary to determine QUEU LON.

whether the option of purchase, which the lease gave Anglin J.
to the lessee, was entirely independent of and un-
affected by the pacte de pr6f6rence which follows it.
There is a great deal to be said in support of the posi-
tion taken by Mr. Justice Lafontaine that it was and
that no action by the lessor under the latter clause
could effect his obligations or the lessee's rights under
the earlier provision; and I am far from being con-
vinced that his view is not correct. On the other
hand, with great respect, I can find nothing to war-
rant the construction which its formal judgment
shews was placed by the court of appeal on the pacte
de pr6firence itself, namely, that by it the lessor, on re-
ceipt of any offer of purchase which he was willing
to accept, was empowered to call upon his lessee to
exercise at once his option to buy under the former
clause, with the consequence that, if he should decline
or neglect to do so and the lessor should accept the
offer and carry out the sale, all the lessee's rights
under the option would be extinguished. As I read
the clause creating the pacte de prdftrence whatever
may have been its effect (if any) upon the rights of

the lessee under his option, it entitled him to a prefer-
ential right during the term of the lease to purchase
the property at whatever price and upon whatever
terms the lessor might desire to sell it to any other
person.

It is obvious that it was essential to the lessee's
enjoyment of this right of preference that he should
have been told the price and the terms which the

42
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1915 lessor was prepared to accept from the other propos-
ST. DENIS ing purchaser. This information was refused him

QUEILON. and he was notified that, although his lease had still

Anglin J. more than three years to run, he must at once agree to
- buy the property under his option (which by its terms

was to hold good until the termination of the lease),
or forego all rights under it. Assuming, therefore, in
favour of the lessor, that if proper notice had been
given to enable the lessee to exercise his rights under
the pacte de pr6f4rence his refusal to purchase under
it would have extinguished his option to buy at $7,500,
such notice was not given, the *lessee never had an
opportunity to buy at the price and on the terms
which the lessor accepted from the Payettes, and it
follows that not only was the pacte de pr6fdrence it-
self broken, but the lessee's rights under his option
remained intact.

I am, however, unable to agree with the learned
trial judge that, notwithstanding the sale by the lessor
to the Payettes and the subsequent transfer from
Didyme Payette to the defendant Henri Payette, the
plaintiff is entitled to specific performance of his
lessor's promise to sell and transfer the property in
question to him. Until he signified acceptance of his
lessors' offer to sell under the option, as Mr. Justice
Lafontaine states, it gave him no interest in the land
but merely a personal right against the lessor. I have
not found in the Quebec registry law any provision for
the registration of an unaccepted unilateral promise of
sale or anything which would render a subsequent
purchaser from the promisor liable to implement such
a promise merely because it was included in a regis-
tered document, such as a lease, which contained other
provisions susceptible of registration. With defer-
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ence, I am unable to accept the view expressed by Mr. 1915

Justice Cross on this point. ST. DENIS

The learned trial judge did not rest his judgment QUEVILLON.

against the defendant Payette on this ground, but on _glin j.
his knowledge of the plaintiff's option and fraudulent -

conspiracy on his part with his co-defendant to defeat
it.I

By the sale to the Payettes the lessor put it out of

his power to fulfil his personal obligation to the plain-

tiff, and, although the Payettes took subject to the
lease, I cannot find that they assumed Quevillon's ob-

ligation to sell to the plaintiff, which was not an
ordinary covenant incident or accessory to a lease, but
a substantive and independent contract. Fuzier-
Hermann, Rep., vo., "Bail en g6n6ral," Nos.2354 and
2355; Guillouard, "Louage," No. 361. On the con-
trary, the clear purpose of Quevillon and the Payettes
was that'the latter should obtain a title free from any
claim of the plaintiffs. Quevillon guaranteed the
Payettes against disturbance by St. Denis. Nor does
it appear, as was alleged, that the Payettes were
parties to a fraudulent conspiracy to deprive the
plaintiff of a right which they knew he had to obtain

the property. They appear to have acted in the belief,
and on the assurance of Quevillon based on opinions
of counsel, that he was entitled to determine all the
rights of St. Denis, except his interest as lessee, by
calling on him,- as he did, forthwith to exercise his
option to purchase. Notice of the clause in the lease
under which St. Denis claims did not, I think, under
these circumstances (if, indeed, it ever would) suffice
to establish bad faith on the part of the Payettes such
as the learned trial judge thinks would render them

619
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1915 liable at the suit of St. Denis to carry out Quevillon's
ST. DENIS obligation to sell to him. Moreover, the deed to the

QUVoWN. Payettes was duly registered and the plaintiff has not

Anglin J. asked to have it declared void or set aside.
- Then it is urged that by delaying for over two

years after the sale to the Payettes before bringing
action and paying them meantime the rental for the

property under his lease, the plaintiff acquiesced in
the sale to them and abandoned all rights under his
option to purchase. He had, no doubt, an immediate
right of action against Quevillon for his breach of the
pacte de pr6ftrence by the sale to- the Payettes. It
may be that he could have treated that sale as a re-

pudiation by Quevillon of the option as well and sued
him thereupon for breach of his promise to sell. But
the lease gave the plaintiff the right to exercise his
option at any time during the term, and I do not think
he can be charged with default or laches in asserting
that right during its currency. Notwithstanding what
he had done the lessor might re-acquire the property
or otherwise put himself in a position to meet the
exigency of the plaintiff's option. I cannot think that
the lessee was bound to treat the sale as a repudiation
and breach of the option and elect promptly to bring
action or to abandon his rights. He was entitled to
wait until it suited him (of course, within the term
of the lease) to make his demand upon the lessor to
implement his promise to sell and on failure to meet
that demand to bring action for the breach then com-
mitted. I cannot understand on what basis the posi-
tion can be maintained that the lessor's own wrong-
ful act in selling, without giving his lessee the benefit
of his pacte de prdfdrence and in violation of the
option, imposed upon the lessee an obligation to assert
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his rights under that option at a period earlier than 1915

the option itself required. The plaintiff certainly did ST. DENiS

nothing which amounted to a positive or direct renun- QUVoN.
ciation of his rights, and, under the circumstances, Aglin.l.
there was, in my opinion, no delay on his part which -

implied an abandonment, or barred his assertion of

them.
I am, for these reasons, of the opinion that the

appellant is entitled to succeed as against the defend-

ant Quevillon for breach of his personal obligation,
but that the recovery must be limited to damages.
There is no material in the record, however, to enable

us to .determine the quantum of the damages which
should be awarded. Unless the parties can agree
upon the amount for which judgment should be en-

tered for the plaintiff, the action must be remitted to

the Superior Court for the assessment of his damages.
The appellant should have his costs throughout as

against the defendant Quevillon. Under all the cir-

cumstances, while the appeal against the Payettes

must be dismissed, I think it should be without costs.

BRODEUR J.-Il s'agit d'une action en passation de

titre qui a 6t6 maintenue par la cour sup6rieure et

renvoye par la cour d'appel.
Le demandeur appelle de ce dernier jugement.
Les circonstances qui ont donn4 lieu h cette pour-

suite sont les suivantes.
Le 3 juillet, 1908, i'intim6, Quevillon, a lou6 &

l'appelant St. Denis une certaine proprit6 pour cinq

ans. Le bail contenait la clause suivante, qui a donn6

lieu au pr6sent litige:-
Et le dit locataire aura en outre le droit d'acheter Pimmeuble ci-

dessus loud * * * en aucun temps pendant la dur6e du present
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1915 bail moyennant le prix de $7,500, dont $3,000 seront payables comp-
taut et la balance par versements annuels de mille piastres, avec

ST. DENIS intrct au taux de six pour cent par an; et dans le cas oil le dit

QUEVILLOzN. bailleur d6sirerait vendre A quelque autre pour un prix quelconque,
- il devra en signifier un avis par gcrit au dit locataire, et donner la

Brodeur J. pref6rence ft ce dernier.

Ce bail fut enregistr6 sur la propri!t6.
Le 28 mai, 1910, le locateur, Quevillon, fit signifier

un protit h Pappelant et le m'it en demeure d'acheter
la propri6t6 suivant la promesse de vente contenue an
bail pour le prix de sept mille cinq piastres, et, qu'h
d6faut par lui de ce faire, il d6clarait qu'il vendrait
alors aux conditions qu'.il jugerait h propos.

Il ne d6nonga pas dans ce protit les conditions
auxquelles il disposerait de sa propri~t6.

Le 8 juin, 1910, Quevillon, l'intim6, vendit la pro-
pri6t6 h Payette pour la somme de $7,925, dont $500
comptant et la balance qui ftait stipule payable au
vendeur devait 6tre acquitte par versements de $400
par ann6e. Il 6tait d6clar6 en outre dans 1'acte de
vente entre Quevillon et Payette que ce dernier main-
tiendrait les baux existants.

Le demandeur a, le 22 novembre, 1912, insti tu
son action en passation de titre quil a dirig6e et
contre Quevillon et contre Payette, en all~guant qu'ils
s'6taient concertks ensemble pour le priver de ses
droits.

II pr6tend que la promesse de vente a tonjours
continu6 de subsister malgr6 la vente faite h Payette,
que ce dernier, en s'engageant de maintenir le bail, a
assum6 la promesse de vente qui y 6tait stipulde.

Les d6fendeurs pr6tendent, an contraire, que le
d6faut par St. Denis d'exercer sa promesse de vente
a mis fin A son droit, que le demandeur 4tait libre de
vendre la proprite h Payette et qu'il n'6tait pas tenu

622



VOL. LI.] SUPREME COURT OF CANADA.

de lui d~noncer les clauses auxquelles il vendait la 195

propri6t h Payette. ST. DENIS

La cour sup6rieure a mainteunu 'action, mais ce QUEVHLON.

jugement a 6t6 renvers6 par la cour d'appel. Brodeur T.

Cette clause du contrat stipulant promesse de
vente et pr6f6rence est loin d'Ctre claire et peut donner
lieu a diff6rentes interpr6tations.

Aprbs avoir mfrement consid6r6 le contrat et les
circonstances 6tablies par la preuve, j'en suis venu h
la conclusion que le contrat pourvoit a une promesse
de vente unilatirale et a un pacte de pr6f6rence qui
doivent cependant s'interpr~ter l'un par lautre. Nous
avons d'abord le locateur qui promet a son locataire
de lui vendre pendant la dur6e du bail la proprit6
lou6e moyennant le prix de $7,500. Mais en mime
temps cette obligation de sa part se trouverait a dis-
paraitre an cas oi il trouverait un acheteur pour sa
propri~t6 et alors il ne pourrait en disposer qu'en
donnant la pr6f6rence a son locataire.

Voila pour Flinterpr6tation du contrat. Mainte-
nant Quevillon a-t-il rempli ses obligations ?

Je considbre que la mise en demeure qu'il a faite a
St. Denis 6tait insuilisante. 11 aurait dft lui d6noncer

les conditions auxquelles il vendait a Payette, le prix,
les teries de paiement, enfin toutes les conditions de

la vente. Mais Quevillon ne s'est pas soumis a cette
obligation. Comme je le disais tout a P'heure, il a

simplement demand6 par son protit a St. Denis
d'acheter la propridt6 aux conditions contenues dans

le bail.
Quevillon a done engag6 sa responsabilit6. Il nous

reste A savoir si le demandeur avait droit A une

action en passation de titre et de se faire mettre en
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1915 possession de la propri6td, on bien s'il n'avait droft.
ST. DENIs qu'dh des dommages.

V.

QUEVnIoN. Les intim6s pr6tendent que la proprit6 6tant
Broer . pass6e entre les mains d'un tiers, le demandeur

- n'aurait pas le droit de revendiquer.
Je considbre que le concert frauduleux du promet-

tant vendeur et du tiers acqu~reur et l'obligation du
tiers acqu6reur de maintenir le bail m'am~nent Ai con-
sid6rer comme bien fond6e 1'action en revendication.

Sur 1'effet de 1'enregistrement d'une promesse de
vente, P'honorable Juge Lafontaine, en cour sup~ri-
eure, d6clare formellement dans son jugement qu'une
promesse unilat6rale de vente, sans promesse r~cipro-
que d'acheter, de m6me que la promesse de pacte de
pr6f~rence, ne conf6rent aucun droit reel et que,
lorsque le promettant vendeur a cess6 d'8tre propri6-
taire, le recours que le promettant acheteur peut avoir
est un recours en dommages-inthrits.

La cour d'appel, sur ce point, a d6c'id, au con-
traire, que:-

1. Un acte enregistr6 qui affecte un immeuble, tel qu'une promesse
de vente ou option d'acheter, peut Atre oppos4 A un tiers acheteur
qui a un titre subs6quent A cet enregistrement, nos lois d'enregistre-
ment n'4tant pas limitkes dans leurs effets an contrat translatif de
proprit6 ou aux droits susceptibles d'hypotbaques.

Je serais port6 h croire avec la cour d'appel que
tout droit dans une proprift6 r&ultant soit d'une

promesse de vente, soit d'un autre contrat, est un
droit reel et susceptible d'6tre enregistr6 et je citerais
A lappui de cette opinion Dalloz, "Biens," No. 151.

La loi ne dit pas qu'il n'y a que les contrats synal-
lagmatiques, on bilat6raux, qui soient susceptibles
d'ftre enregistr~s; mais tout acte qui est de nature h
affecter une propri6td et h conf6rer un droit r6el sur
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F'immeuble pent donner lieu a l'enregistrement. 1

(Aubry & Rau, vol. 2, § 209, note 1; Mourlon, Revue ST. DENIS

Pratique, vol. 2, p. 193, note 39.) QUEVILLON.

Il me semble que la promesse de vente et la facult6 Brodeur J.
de r~m6r6 devraient tre traitkes de la mame fagon.
Dans la facult6 de r6mbr6 comme dans la promesse de
vente le cr6ancier de P'obligation n'est pas tenu d'en
demander F1execution. 11 n'y (a aucune obligation de
sa part d'acheter. Cependant si la facult6 de r~mr6
a 46t enregistr6e, lacheteur ne pourra pas disposer de
la proprit6; (art. 2102, C.O.).

Mais il n'est pas nbeessaire pour moi de disposer
de cette question d'enregistrement, vu la conclusion a
laquelle j'en suis venu sur les deux autres points de la
cause.

Je considire en effet que le concert frauduleux qui
s'est fait entre Quevillon et Payette et l'obligation
assumbe par Payette de maintenir le bail engagent la
responsabilit6 de ce dernier et le forcent a donner
suite h la promesse de vente contenue dans le bail.

Dans une cause analogue a celle-ci, la cour de
cassation, en France, a dcid6 (Dalloz, 1903-1-38) que
l'on pent annuler la vente faite au m6pris d'un pacte

de pr6f6rence et condamner le tiers acqu6reur a la
restitution de la chose s'il est constatk en fait que le
tiers acqu6reur subrog6 par son titre aux droits et
obligations r6sultant d'un bail a connu lexistence de
ce droit de pr~f6rence et F'intention du b6ndficiaire
d'en profiter.

Dans la pr6sente cause nous avons une promesse

de vente stipul6e en faveur de P'appelant par lintimO
Quevillon dans le bail qu'il lui a fait de la propritk

43
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1915 en question. Cette promesse de vente, enregistr~e
ST. DENIS sur la propri6t0, 6tait connue au d~fendeur Payette.

V.
QUEVI.LON. La preuve d6montre, ainsi que le decide le juge ins-

Brodeur J. tructeur, que Payette et Quevillon s'4taient concert6s
pour la faire 6chouer. Dans ce cas il n'est pas dou-
teux que le tiers acqu~reur devient oblig6 vis-a-vis du
titulaire.

De plus, Payette, en s'obligeant de maintenir les
baux existants sur la proprit6, est devenu substitu6

aux droits et dbligations de Quevillon lui-m8me. Il
s'est contractuellement substitu6 a 1'obligation qui
pesait sur son vendeur et iI est tenu comme 1'6tait
celui-ci.

*Le titulaire de la promesse est done en droit d'in-

tenter contre le tiers acqu6reur l'action 'relle en d-

livrance de la chose dbrivant du contrat qui les lie

dbsormais et de provoquer en cons6quence l'annula-

tion de la vente qui lui fait grief. Dalloz, 1885-2-259.

Et mme an cas oti le tiers acqu6reur n'aurait pas

pris vis-a-vis de son vendeur Pengagement de subir la

r6alisation de la promesse de pr6fArence, s'il s'est

concert6 avec le vendeur pour d6possider le titulaire

du pacte de pr6f~rence, ce dernier pourrait tout de

m6me provoquer la nullit6 de la vente comme faite en

fraude de ses droits. Dalloz 1849-2-46.

Mais on dit que dans le cas actuel Payette en

s'obligeant de maintenir le bail n'a pas entendu par

1a assumer des obligations trangares aux rapports

entre locateur et locataire. Pothier, "Louage," No.

299, dit:-

Lorsque celui it qui j'ai succdd ft titre singulier A un heritage

m'a charg6 de 1'entretien du bail * * * ii est eens6 * * * m'en

avoir aussi c6d6 tous les droits et actions.
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Et il a 6t jug6 par la cour de Dijon que lacqu~reur 1

d'un immeuble est oblig6 de respecter non-seulement ST. DENIS

le bail proprement dit mais les conventions qui QUEVILLON.

y sont jointes et forment avec lui un tout indivisible. Brodeur J.

Sirey 1875-2-33.

Daus cette cause, jug6e par la cour de Dijon, le
locateur s'ltait oblig6 de fournir une matibre premidre
pour lPexploitation d'une usine que le locataire devait
installer sur la proprith loue. II vendit plus tard la
proprit6 A une autre personne avec obligation de
maintenir le bail et la cour a d6cid6 que ce nouveau
propriftaire 6tait oblig6 non-seulement de respecter le
bail proprement dit mais les conventions qui y ont
6t6 jointes.

Il est vrai que cette d&cision a 6t6 critiqu6 par Guil-
louard et Fuzier-Herman. - Il me semble cependant
que le fait pour un tiers acqu~reur d'assumer les obli-
gations d'un bail doit couvrir tout ce qui y est men-
tionn6, car autrement les stipulations en faveur du
locataire et pour lesquelles il est cens6 avoir donna
consid6ration se trouveraient annul6es.

Dans la cause dcid6e par la cour de cassation et
qui est rapport~e dans Dalloz, 1903-1-38, les tribunaux
out 416cid6 que le tiers acqu6reur 6tait suppos6 as-
sumer toutes les obligations contractees par son ven-
deur dans le bail.

Cette d6cision de la cour de cassation confirme par
cons6quent la position prise par la cour de Dijon en
1875.

Je considbre que dans ces circonstances le deman-
deur avait le droit d'instituer son action en passation

43%

627



628 SUPREME COURT OF CANADA. [VOL. LI.

1915 de titre, que le jugement qui a renvoyd cette action
ST. DENIS dolt tre renvers6 et que le dispositif du jugement de

V.

QUEVLON. Ia cour sup~rieure devrait 6tre r6tabii.

Brodeur .T.

Appeal allowed with costs.

Solicitors for the appellant: Perron, Taschereau, Rin-
fret, Genest, Billette
& Plimsol.

Solicitors for the respondents: Robillard, Julien, Tit-
reau & Marn.



VOL. LI.] SUPREME COURT OF CANADA. 629

PREVOST v. BEDARD. 1915

*May 10.
Practice - Recalling judgment - Defect - Correction of omission - *May 18.

Amendment of pleadings - Jurisdiction - Costs - Settlement of

minutes.

Where by an accidental slip or oversight the formal judgment on
an appeal failed to express the clear intention of the court
that certain amendments in the pleadings should be allowed
for the purpose of effective relief to the successful party the
Supreme Court of Canada, on application subsequent to the
transmission of the formal judgment to the court below, ordered
that its judgment should be varied by inserting therein a direc-
tion that the judgment appealed from and the plaintiff's de-
claration should be varied so as to correct the inadequate de-
scription of certain lands therein mentioned. Raltray v. Young
(Cout. Dig. 1123). and Penrose v. Knight (Cout. Dig. 1122), re-
ferred to. Idington and Duff JJ. dissented from this order.

Per Duff J.-The judgment that the court in fact pronounced, and
intended to pronounce, was simply that the appeal should be dis-
missed; such judgment does not involve any consequences what-
ever in respect of the amendment of the judgment or pleadings
in the court of original jurisdiction. The power of the court to
amend a judgment after it has become a record of the court is
specially limited to making the record conform to the judgment
pronounced or intended to be pronounced; it does not authorize
the recalling of the judgment in order to deal with a collateral
matter not actually or constructively involved in the court's de-
cision. The proper course was to apply to the court of original
jurisdiction for an amendment of the record of that court.

The application was allowed only upon payment of costs thereof
by the party moving inasmuch as it had been his duty to have
seen that the provision was inserted at the time of the settle-
ment of the minutes of judgment.

APPLICATION, by motion on behalf of the respond-
ent, for an order varying the formal judgment trans-

*PRESENT:-Sir Charles Fitzpatrick C.J., and Idington, Duff,
Anglin and Brodeur JJ.
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1915 mitted to the court below, upon the dismissal of the
PREVOST appeal in this cause(1), by correcting an omission

V,
BEDARD. therein.

The formal judgment issued and certified to the
court below, upon the dismissal of the appeal to the
Supreme Court of Canada failed to provide for a
formal amendment of the plaintiff's declaration
(which 'had been asked for) by supplying a reference
to the cadastral number of the lot of land in respect
of which the action had been brought, according to the
official plan of subdivision of the lands of which it
formed part. The formal judgment had been regu-
larly -transmitted to the proper officer of the court
appealed from before the omission was discovered
and -the object of the application was to 'have this de-
fect cured.

St. Germain K.C. supported the motion.

Lamarche K.O. contra.

THE CHIEF JUSTICE agreed in the judgment allow-
ing the motion.

IDINGTON J. dissented from the judgment allow-
ing the motion.

DUFF J. (dissenting).-This was an appeal from a
judgment of the Court of Review, in Quebec dismis-
sing an appeal from a judgment of the Superior Court
in an action brought by the respondent for a declara-

tion that he was the owner of a certain property which
his auteur of certain land had professed by notarial

(1) 51 Can. S.C.R. 149.

630



VOL. LI.] SUPREME COURT OF CANADA.

deed to convey to the Phcenix Land Co. The appel- 1

lant is curator of that company which is now in pro- PIREVOST
cess of winding up. The appeal was dismissed and BEDARD.

the judgment of the court dismissing the appeal buff .
was settled and entered and certified by the registrar -

in the usual way to the proper officer of the court of
original jurisdiction.

It now appears that the lands which were the
subject matter of the action were inadequately de-
scribed in the respondent's declaration and that in
consequence the respondent cannot obtain effective
registration of his title; and an application is made
for an order amending the judgment of this court by
directing an amendment of the declaration and the
judgment of the Superior Court in order to cure this
defect.

I should have thought that in the circumstances
the respondents would have pursued the course of
applying to the Superior Court for an order amend-
ing its judgment. The status of that judgment as a
judgment of the Superior Court could not be and was
not altered or affected by the appeal to this conrt
which was simply dismissed. And I should have sup-
posed it not open to doubt that the Superior Court

of the Province of Quebec must possess authority to

correct errors in the record of one of its judgments to

whatever extent it might be necessary to do so for the

purpose of making the record conform to the judg-
ment which the court obviously intended to pro-
nounce.

This court has power, under section 54 of the
"Supreme Court Act," to make all such amendments

in the pleadings as may be necessary for the purpose

441/2
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1915 of determining the question in controversy between
PREVOST the parties, but the power conferred by section 54 can
BEDARD. only be exercised, by the express terms of the section

DuffT itself, during the pendency of the appeal; and that
- section alone is obviously not sufficient to justify the

order asked for at this time after the appeal has been
brought to an end by the simple dismissal of it.

In England the courts, including the House of
Lords and the Judicial Committee of the Privy Coun-
cil, at common law possess authority, to quote the laii-
guage of Romer J., in Ainsworth v. Wilding(1), to
make the amendment:-

(1) Where there has been an accidental slip in the judgment as
drawn up in which case the court has power to rectify it under
Order XXVIII., Rule 11; (2) when the court itself finds that the
judgment as drawn up does not correctly state what the court
actually decided and intended.

Romer J., is here specifically dealing with the
power of the High Court of Justice and he naturally,
for the first case, referred to the specific rule-the
"slip order," as it is known. But the decision of the
Judicial Committee in 3Iilson v. Carter(2), is auth-
ority for the proposition that this power is one of the
inherent powers of a court of record notwithstanding
the absence of any specific rule; that the rule is simply
declaratory of the common law. At page 640, Lord
Hobhouse says their Lordships do not doubt that the
court 'has power at any time to correct "an error" in
a degree or order arising from a "slip or accidental
omission" whether there is or is not a general order to
that effect.

I have come to the conclusion that the power
does not extend to the circumstances of this case.

(1) (1896) 1 Ch. 673 at p. 677.
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The application for amendment was in point of fact 1915

mentioned during the argument. But in fact it can- PREVOST

not be said that when the court gave judgment it BEDA D.

had any intention in relation to this application or Duff J.
that the amendment was in any way necessary to -

give effect to the judgment of the court. It was a
collateral matter which a court might or might not
have thought it right to deal with.

It is desirable I think to add a word or two as to
the limits of this jurisdiction because my impression
is that some misapprehension prevails upon the
subject.

The whole matter is summed up in the following
sentence taken from the judgment of Lord Watson in
Hatton v. farris (1) : -

When an error of that kind has been committed, it is always
within the competency of the court, if nothing has intervened which
would render it inexpedient or inequitable to do so, to correct the
record in order to bring it into harmony with the order which the
judge obviously meant to pronounce.

That is the limit of the jurisdiction of this court
in such cases. Once the judgment has been passed
and entered once it has become a record the appeal
transit in rem judicatam; and the court has no power
to re-open it for the purpose of passing upon points
which were not actually or constructively involved in
the judgment pronounced or intended to be pro-
nounced.

There is not the least reason for relaxing this
rule, which is no mere rule of practice, but a rule of
high policy for the protection of litigants; there must
some time be an end of litigation. The practice of this
court is liberal to a fault in hearing parties with re-

(1) [1892] A.C. 547, at p. 560.
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1915 spect not only to the frame of the judgment, but with
PREVOST respect to the topics not dealt with in the judgment

BEDARD. up to the time when the judgment has been passed and

Duff T entered; and it would be a distinct violation of the
- rule to grant the present application.

ANGLIN J.-The respondent moves to amend the
judgment of this court as issued on the ground that it
fails to provide for a formal amendment of the de-
claration and of the judgment based upon it pro-
nounced by the Superior Court. By an accidental slip
or oversight the declaration omitted a reference to the
cadastral number of the subdivided official lot which
covered -the property in respect of which the plaintiff
brought his petitory action. The judgment of the
Superior Court in this respect followed the declaration
and in this court an appeal from the judgment of the
Court of Review affirming it was dismissed. At the
hearing of the appeal counsel for the respondent
directed attention to the mistake and asked that the
judgment of this court should provide for the neces-
sary amendment. That the amendment would be
made if the respondent should be successful would
appear to have been taken as a matter of course, and
that probably accounts for the fact -that in disposing

of the case on the merits the judges omitted to men-
tion the amendment. The matter also appears to have

escaped the attention of the solicitors in issuing the
certificate of judgment and the omission was not dis-

covered until after the formal certificate had been
transmitted to the provincial courts.

In Rattray v. Youy (1), this court appears to have

(1) Cout. Dig. 1123.
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held that it has jurisdiction after its formal judg- 1
ment has been issued to recall it for the purpose of PREVOST

amending errors or omissions in it due to oversight or BEDA RD

mistake-the same power which is exercised by the Anglin .L
Supreme Court of Judicature in England under 0.
28, R. 11. Similar jurisdiction was exercised in Pen-
rose v. Knight(1).

In E. v. E.(2), the President of the Probate Divi-
sion directed the amendment of the judgment of that
court by providing for the date from which certain
payments ordered were to run. This date had been
inadvertently omitted in delivering the opinion of the
court. Exercising similar jurisdiction the Master of
the Rolls in Ireland, where the plaintiff through an
error of account in the notice of motion had obtained
a judgment for less than he was entitled to, directed
the necessary amendment to be made. McCaughey v.
Stringer(3). Of course this jurisdiction is distinct

from the inherent power which the court possesses to
correct its formal judgment when it finds that as
drawn up it does not correctly state what the court
actually directed and intended. There can be no
doubt that the omission to provide in the judgment
for the amendment was due to an accidental slip or
oversight. Had the request and necessity for it been
present to the minds of the judges when delivering
judgment it would certainly have been directed. In

delivering its judgment dismissing the appeal, the

purpose of the court clearly was that the respond-
ent should have an effective judgment for the relief
which he sought. That intention might be defeated if

(1) Cout. Dig. 1122. (2) [1903] P. 88.
(3) [19141 1 Ir. R. 73.
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1915 the court were powerless to grant the amendment now
PBEVOST asked. Under these circumstances I am of the opin-

V.
BEDARD. ion that the motion should be granted, but only upon

Anglin J payment of the costs of it by the respondent as he
A Jshould have seen that the amendment was provided

for in the judgment of the court as issued, and should,
if necessary, have spoken to the minutes of judgment
for that purpose. Re Swire (1).

BRODEUR J. concurred with Anglin J.

Application granted.

(1) 30 Ch. D. 239.
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MARIE-LOUISE LAREAU (DEFEND- APPELLANT; 1915

ANT) ......................... *Feb. 16.
*June 24.

AND

FERDINAND POIRIER (PLAIN-
iRESPONDENT.

TIFF)............................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

Sale of land-Deferred payment-Omission of date-Completion of
Contract-Acceptance by purchaser-New term-Instruments of
title-Delivery-Arts. 1025, 1235, 1472, 1491-1494, 1533, 1534
C.C.

A contract for the sale of land, in the Province of Quebec, by which
the date of the deferred payment of an instalment of the price
is not fixed is, nevertheless, according to the law of that pro-
vince, a completed contract of which specific performance may
be enforced. (Duff and Brodeur JJ. contra.)

In his letter accepting the offer of sale, the purchaser requested the
vendor to send to his notary the documents of title and the re-
gistrar's certified abstract of the deeds affecting the property.

Held, per Fitzpatrick C.J. and Anglin J. that this request did not
intend the stipulation of a new term to the contract.

Per Brodeur J.-Although the vendor is obliged to furnish the docu-
ments of title, including the registrar's certified abstract, yet,
in the present case, as it appeared that the vendor made it a

condition that the titles and certificate were not to be delivered
into the possession of the purchaser the request in the letter of

acceptance was a stipulation of a new term which left the con-

tract incomplete. La Banque Ville Marie v. Kent (Q.R. 22 S.C.
162), and Saved v. Picard (20 Rev. de Jur. 142) referred to.

Judgment appealed from (Q.R. 23 K.B. 495) affirmed.

APPEAL from the judgment of the Court of King's
Beneb, appeal side(1), reversing the judgment of the

*PRESENT:-5ir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.

(1) Q.R. 23 K.B. 495, sub nom. Poirier v. Archambault.
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1915 Superior Court sitting in review(1), and restoring the
LAREAU judgment of Demers J. at the trial, in the Superior

POIBIEB. Court, District of Montreal, by which the action of the
plaintiff, respondent, was maintained with costs.

The circumstances of the case are stated in the
judments now reported.

St. Germain K.O. and G. A. Archambault for the
appellant.

St. Jacques for the respondent.

THE CHIEF JUSTICE.-I would dismiss this appeal
with costs.

The sale was complete when the respondent ac-
cepted the offer of Mr. Archambault, the vendor. There
was no doubt left as to the thing (chose) which the
vendor offered to sell nor as to the price at which he
was prepared to sell it. Once the appellant agreed to

give the property at the price fixed, nothing was left
to uncertainty, the obligation to pay the purchase
price was then absolute.

It may be that when the vendor seeks to collect
the second half of the purchase price a question may
arise as to the time at which it becomes payable. In
my view, nothing turns on that now. This -action was
brought merely to get a deed evidencing the sale which
was complete and produced all its effects from the
moment the vendor agreed to give his property and
the vendee obliged himself to take it at the stipulated
price. (Art. 1472, C.C.; S. V., 87.1.167.)

No question was ever raised during the lifetime of

(1) 19 R.L.N.S. 488.
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the vendor, Archambault, now represented by the ap- 1915

pellant, as to the conditions subject to which the pur- LAREAU

chase price was to be paid. Considerable negotia- POIRIER.
tions took place between the parties after the contract The Chief
was entered into. But the sole dispute between them Justice.
turned exclusively upon the right of the purchaser to
insist upon the production of the vendor's title deeds
and the registrar's certificate. The vendor's position
then was that there was a concluded agreement, a
completed sale, between him and the respondent here.
The language which he nses invariably is "qu'il s'en
tenait ih la lettre stricte de son contrat" (see protest
exchanged between the parties and fyled in the case).
In his pleadings the appellant says:-

Le dOfendeur declara alors an dernandeur qu'il n'avait pas de
certificats du bureau d'enregi-,tra ent ni de titres a pr-duire.
exceptW son propre titre d'achat, (lequel so trouvait le et ds avant
le 29 octobre, 1910, en posses-ion dui notaire Olivier, mais que le dit
notaire a alors pass6 an d~fendeur qui 1'avait en sa possession lois
de sa rencontre susdite avec le demandeur) et le d6fendeur lui
ritera, comme dernier rot, qu'il s'en tenait i la lettre stri te de
son 6crit du 27 octobre, 1910, que son erit 6tait son contrat; qu'en
dehors de son derit i n'y avait ricn e faire. et sur ce, les dits pour-
parlers de vente entre le demandeur et le defendeur prirent fin.

And he repeats the same thing again here. One
witness only was examined on behalf of the respond-
ent, plaintiff below, and his evidence is to the same
effect.

There does not seem to have been any doubt as to
this in the minds of the judges below, as appears by
the observations of Mr. Justice Tellier in the Court of
Review.

It is true, as found by the trial judge, that Guil-
loniard and Duvergier would seem to make the condi-
tion of payment of the price of sale a condition of the
sale itself, but it is to be noticed here that all the
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1915 conditions with respect to the purchase price and to
LABEAU the terms of payment were settled except as to the

POIRIER. time at which the second instalment would become

TheChief due and exigible. As I said before, I do not consider
Justice, this question arises on this record, but if it did, I

quite agree with the judges in Bartley v. Breakey(1),
where they say that the court would have, in a case
like this, the power to fix the delay for payment. To
the same effect, Baudry-Lacantinerie, vol. 19, page
540, No. 499; Aubry & Rau, vol. 4, paragraph 303,
page 87. Reference may possibly be made to Dalloz
82,2,177, and to the note. J1 would draw special atten-
tion to the second "consid6rant" of that judgment
which explains why it was there held that the sale was
not perfect. On this point see also Duranton, vol. 16,
No. 107 bis; 17 Laurent, No. 59 in fine.

A question was raised as to the effect of the last
paragraph in the writing accepting the offer of sale.

"Faites venir vos titres et certificat chez man notaire."

Do these words qualify the acceptance; I do not think
so. The vendee bound himself absolutely in the first

paragraph to buy on the terms contained in the offer

and the words above quoted constituted merely a re-

quest for information as to the title and not a condi-

tion subject to which the offer was accepted. As ad-

mitted by the Court of Review, the letter of accept-

ance contained two distinct, separate and separable

things; first, an acceptance pure and simple of the

offer; secondly, a request which had reference not to

the sale which was complete when the off eree expressed

his intention to accept (arts. 1472 and 1025, C.C.),
but to the obligation to deliver which follows on the
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completion of the contract of sale. I do not think 1915

there can be any doubt that the obligation to deliver LAREAU

the thing sold includes its accessories, (art. 1492 POIBIER.

C.C.; Pothier, Vente, No. 47) :- The Chief
Les titres et tous les enseignements qui concernent un h&ritage, Justice.

en sont des accessoires que le vendeur est oblig4 de remettre f
l'acheteur.

See also authorities in Revue Legale, N.S. Vol. 1,
pages 322, 323, 324, 325, 326; Banque Ville-Marie v.

Kent(1).
On the assumption that the vendor brought suit,

could the vendee escape on the ground that having
accepted the offer absolutely he asked for something
in :addition which the vendor might or might not be

obliged to give ? I think not. All the circumstances
were fully and carefully considered by the trial judge
and I agree in his conclusions wfhich have the ap-
proval of the court of appeal.

I understand that the opinion of some of my col-

leagues is that the sale was not complete because,
although the purchase price was fixed, by an inadver-
tent omission the time at which the second instalment
of that purchase price was made payable was not
stated in the deed. I find comfort in the thought

that all the judges below who heard this case agree
that this objection is without substance.

IDINGTON J.-I think this appeal should be dis-

missed with costs.

DUFF J. (dissenting).-The principal question is
whether there was a concluded agreement of sale. I
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1915 think the agreement was incomplete. The date of pay-
LABEAU ment of the second instalment does not appear and I
POIBIEB. think that was an essential term. There does not

Duff ~appear to be any rule supplied by the general law
- where -the parties agree that time shall be given, but

do not specify what the time is to be. Where nothing
is said as to the date of payment the law may imply a
term that payment shall be made in cash or that it
shall be within a delay necessitated by the circum-
stances where the circumstances enable the court to
fix the necessary delay. The implications in both
cases rest upon the presumed intentions of the parties.
There are no circumstances here from which the inten-
tions of the parties can be presumed or inferred in
respect of the date of payment. The respondent's sug-
gestion necessarily involves the hypothesis that the
parties had no common intention on -the point except
that the court should make a bargain between them
in the event of their failing to agree. I think that
is an inadmissible hypothesis.

Moreover, it is not the function of the courts to
complete incomplete juridical acts, but to interpret
and to give effect to complete juridical acts according
to law.

In construing the offer we must give it the mean-
ing which a person of reasonable knowledge of busi-
ness would expect it would convey to another person
having like knowledge. I think any business man
reading -the offer in question would conclude either
that the failure to mention the time of the payment
of the second instalment was an oversight or that the
point was to be left to further negotiations. And
reading the offer and the acceptance together I have
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no doubt that a reasonable construction of them is
that the question of this date was left to be settled LAREAU

V,.
and inserted in the formal deed of sale. POIRIER.

The evidence given by the notary, Olivier, to the Duff T.
effect that a period of two years was agreed upon -

cannot in my judgment be safely acted upon for these
reasons: Neither the learned trial judge nor the court .
of appeal has accepted the evidence. There is no men-
tion of the conversation in the protest; and the draft
deed prepared by the notary leaves the matter at
large. Add to that the fact that the notary was the
real party in interest-a fact that he concealed from
Archambault-and it seems clear that his uncorrobor-
ated evidence ought not to be accepted, on this point
the evidence of Mr. Archambault being no longer
available.

As to the reference in the protest to the strict letter
of the offer, I do not think any inference can be built
upon it because it is obvious that the point then under
discussion was not the question of the teims of pay-
ment, and I think the expression must be taken only
to refer to the subject matter of the discussion.

ANGLIN J.-If this case fell to be disposed of under
English law I should be prepared to allow this appeal
on the ground taken by my brother Duff. But after
devoting a great deal of time to the question I remain
in doubt whether under the law of the Province of
Quebec the failure of the parties to fix a date for the
payment of the second half of the purchase money
renders the contract alleged by the plaintiff incom-
plete and ineffective. The weight of the authorities
to which I have had access rather favours the view
that it does not.

643



SUPREME COURT OF CANADA. [VOL. LI.

1915 On the other branch of -the case I entertain no
LABEAu doubt that in making his request that documents of
POIBIEB. title should be sent to his notary the respondent did

Angun J. not and did not intend to stipulate for that as a term
- of the contract.

BRODEUR J. (dissident).-Pour qu'un contrat de
vente puisse 4tre consid6r6 comme conclu il faut que
les parties contractantes s'entendent sur la chose et
sur le prix. Ce sont H deux conditions essentielles
sans lesquelles il ne saurait y avoir de convention.

II peut y avoir aussi d'autres conditions que 1'une
on Pautre des parties pent stipuler et qui seraient de
nature A restreindre les obligations et les droits res-
pectifs du vendeur on de Facheteur. Ces derni~res
conditions ne sont pas essentielles; mais, cependant,
si Pune des parties ne veut pas .s'engager sans que ces
conditions ne solent accept6es par Pautre, alors il n'y
a pas de convention tant qu'elles ne se sont pas enten-
dues sur ces clauses additionnelles.

Dans le cas actuel, les parties paraissent 6tre
tomb6es d'accord sur la chose. Quant an prix il a
6t6 convenu qu'une partie du prix de vente serait pay-
able h terme, mais on a omis de stipuler quand elle
serait payable. Serait-ce dans un an, dans deux ans
ou dans cinq ans, leurs 6crits n'indiquent aucune date.

Dans les cas ordinaires je crois que cette absence
de stipulation devrait nous faire consid6rer que la
vente n'est pas parfaite parce que les parties ne se

seraient pas entendues sur ce point.

La loi nous dit bien (art. 1533, C.C.) que si le
temps du paiement 'est pas fix6 par la convention

Pacheteur doit payer au temps de la livraison de la

644



VOL. Li.] SUPREME COURT OF CANADA.

chose. Mais dans le cas ofi les parties out stipul6 un 1915

terme, alors 'article 1533 ne s'applique pas. Ce terme LAREAU

alors doit faire Pobjet de nouvelles n6gociations. La POIIR.
vente reste h l'6tat de projet taut que ce point n'a pas Brodeur J.
regu de solution par un accord intervenu sur ce point: -

Dalloz, 1882-2-177; Baudry-Lacantinerie, 36ne 6dition,
vol. 19, No. 24.

Dans cette cause-ci, ce point, quoique soulev6e par
le r6put6 vendeur, _M. Archambault, dans son protit
du 3 novembre, 1910, n'a pas fait Pobjet d'une all6ga-
tion sp6cifique de son plaidoyer et ce n'est qu'A Fargu-
ment qu'il a 6t6 discut6. Il perd, dans ces circon-
stances, beaucoup de sa force; car il est toujours
dangereux de decider une cause sur des faits qui n'ont
pas &t mentionn6s dans Faction, dans la d6fense, ou
dans les autres pikces de plaidoiries.

Mais dans cette cause-ci j'en suis venu a la con-
clusion 6galement qu'il n'y avait pas eu de convention
qui donnft lieu h Faction en passation de titre parce
que les parties ne se sont pas entendues sur un point
accessoire, savoir Pobligation pour le vendeur de
fournir des titres et des certificats de recherche.

Voici en effet ce qui s'est pass&.
Le 27 octobre, 1910, Archambault 6crivait 1 Poi-

rier la lettre suivante:-

Montr6al, 27 octobre, 1910.
M. Ferd. Poirier,

Outremont.

Monsieur,-Je consens A vous vendre mon terrain d'Outremont
(50 x 150) sur la cote Ste. Catherine pour.le prix offert, savoir 70 ets

le pied, mesur4 d'apras la mesure portie t mon contrat de conces-
sion et aussi d'apris les conditions de mon contrat de concession
payable la moiti4 (1/2) comptant et la moiti4 (/) avec int6rrt A 67..
le tout A compter d'aujourd'hui. R6pondez de suite, S. V. P.

A. M. ARCHAMBAULT,

N.P.

45
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1915 Le mame jour Fintim6 r6pondit:-
LAREAU 'Montr~al, le 27 octobre, 1910.

V. Monsieur A. -1. Archanbault,
Notaire.

Brodeur J. J'accepte l'offre que vous me faites, ce jour, d'acheter vos terrains
d'Outremont (50 x 150) sur le chemin de la cOte Ste. Catherine,
pour le prix et aux conditions y mentionnbes.

Faites parvenir vos titres et certificats chez mon notaire, Me. J.
H. Olivier, oil j'ai d~pos6 mon chaque en paiement.

FERD. POIRIER.

Le contrat de concession auquel Archambault r6-
f6rait contenait plusieurs conditions. La premibre,
c'est que 1'acheteur devait payer les frais d'actes et
d'enregistrement. La seconde condition avait trait an
paiement des taxes municipales. En troisibme lieu
il 6tait dit que le vendeur ne-serait pas tenu de fournir
de titres on de certificat d'enregistrement; mais que
ces titres et ce certificat d'enregistrenent resteraient
an bureau d'un tiers, ofi Pacheteur ou ses reprisen-
tants pourraient en prendre connaissance.

II y avait aussi certaines autres conditions sur la
nature des btiments qui devaient Stre 6rigbs sur la
proprit6 vendue.

Poirier, en acceptant 1offre de M. Archambault
dans les termes employds par ce dernier et en lui de-
iandant en mime temps de fournir ses titres et ses

certificats, est-il cens6 avoir accept6 purement et sim-
plement 1offre qu'Archambault lui avait faite ?

Si oui, le contrat de vente s'est alors form6; et, par
cons6quent, Faction en passation de titre intent~e par
Poirier devrait 6tre maintenue.

Si non, le contrat ne s'est pas fori6, les parties
ne se sont pas entendues et alors M. Archambault
6tait en droit, quelques jours apr~s, de d6clarer an de-
mandeur par prott, comme il l'a fait, que son offre

6tait retir6e.
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A premire vue, h la lecture de ces deux lettres, on
serait porte a croire que l'offre de .1. Archambault LAREAU

6tait accepte purement et simplement. Mais quand POIRIER.

on examine cette offre et le contrat de concession Brodeur J.
auquel elle rfre et qu'on examine en mime temps la -

lettre d'acceptation et surtout la demande qui y est
contenue quant aux titres et aux certificats de re-
cherches, il me seible 6vident que les parties ne se
sont pas entendues sur cette condition du vendeur
qu'il ne serait tenu de fournir ni titres ni certificats
de recherches.

En effet, sur ce point que dit 1offre de If. Archam-
bault ? En rbsujm, elle comporte qu'il 6tait prt A
vendre sa proprit6, mais a la condition de ne pas
livrer de titres A son acheteur ni de lui donner de
certificats. L'acheteur lui aurait r6pondu: "Je suis
pr~t a acheter la proprit6; mais vous allez me donner
vos titres et vos certificats." Voilh exactement ce que
ces deux 6crits comportent. Peut-on pr6tendre qu'il
y a en 1(h convention ? Il me semble que poser la
question c'est la r6soudre.

Le 29 octobre, 1910, il y a eu &videmment de nou-
velles entrevues, de nouvelles n6gociations; mais la
prenve testimoniale ne pourrait 16galeinent nous r6-
v41er ce qui s'est alors pass6. (Art. 1235, C..). Nous
sommes donc oblig6s de nous en rapporter aux ereits
que nous avons devant nous. Or, ces 6crits nous d-
moutrent qu'il n'y a pas eu d'accord entre les parties
ni sur le paiement qui devait 6tre fait ni sur Fhtendue
de P'obligation du vendeur de fournir des titres.

Les jugements de la cour d'appel et de la Cour

Sup~rieure qui out maintenu laction en passation de
titre seraient suivant moi mal fond~s et je serais

45'.,
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d'opinion de r6tablir le jugement de la Cour de Revi-
LABEATJ sion qui avait d6bout6 Ioirier de ses conclusions.
POIRIER. Tout en maintenant le jugeilent de la Cour de Re

Brodeur J. vision, je ne puis acquiescer h l'opinion exprime par
l'un des honorables juges de cette cour qui d6clare
qu'en loi un acheteur ne peut pas forcer son vendeur
a lui fournir le certificat du r6gistrateur.

Je crois, an contraire, que le vendeur est tenu de
fournir les titres de Pirmmeuble qu'il vend, y compris
le certificat.

La premire obligation du vendeur est la dblivrance
qui consiste en la translation de la chose vendue en la
puissance et possesion de Placheteur. (Arts. 1491 et
1492, C.C.)

L'article 1493 nous dit:-

L'obligation de d61ivrer est remplie de la part du vendeur, lors-
qu'il met I'acheteur en possession actuelle de la chose, ou consent
qu'il en prenne possession, tons obstacles en 6tant 6eartos.

Cet article correspond h Particle 1605 du Code
Napol6on, qui se lit comme suit:-

1605. L'obligation de ddlivrer les immeubles est remplie de la
part du vendeur lorsqu'il a remis les clefs, s'il s'agit d'un bttiment,
ou lorsqu'il a remis les titres de propridt6.

Comme on le volt, il y a une diff6rence entre les
deux articles 1493 de notre code et 1605 du Code
Napol6on. Le Code Napoleon declare express6ment
que le vendeur dolt fournir les titres; notre article,
au contraire, n'en parle pas. Mais les codificateurs
nous donnent la raison de cette diff6rence; et voici
ce qu'ils nous disent:-

Cet article est d'accord avec la rigle du C.N., article 1605, mais en

differe par 1'expression et par l'absence de d6tails qui, dans ce dernier

article, sont incomplets et en laissent la disposition imparfaite.

Notre article a kt ridigA d'apres les critiques et les judicieuses
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suggestions des auteurs cites et est conforme au Code Napol6on 1915
dans ses innovations relativement an contrat de vente.

LAREAU

L'article 1605 du Code Napol6on avait 6t6, comme PoIRIEB.

le disent les codificateurs, critiqu6 par les commenta- Broder J.

teurs et notamment par Boileux, 6me 6dition, p. 643,
Marcad6, pp. 221-222 et 225 et par Troplong, "Trait6
de la Vente," Nos. 675-6-7-8.

Marcad6 disait, par exemple, qu'il serait absurde de
dire que le vendeur a rempli son obligation quand il
remet les titres en gardant les clefs:-

Quand je vends la maison que j'occupe, il serait ridicule de dire
que fai rempli mon obligation de vous faire la delivrance par cela
seul que je remets les differents titres 4tablissant mon droit de
propri6e et en continuant d'habiter la maison. Il est clair que je
dois non-seulement vous remettre tout h la fois et les titres et les
clefs, mais aussi ddlaisser l'immeuble.

Nos codificateurs, en pr6sence de ces critiques de
la r6daction de l'article 1605 du Code Napol6on, ont
cru simplement devoir d6clarer qu'ils adoptaient la
rbgle de l'article du Code Napol6on, mais qu'ils ne
donnaient pas les d6tails portes dans cet article parce

(u'ils 6talent incomplets et qu'ils laissaient la dis-
position imparfaite.

La seule conclusion a tirer, dans les circonstances,
c'est que sous notre Code Civil, comme sous le Code
Napolbon, I'acheteur, pour remplir son obligation de
d6livrance, est oblig6 de remettre les titres qui con-
cernent la propri6t6.

Maintenant le certificat doit-il Atre aussi donn6
par le vendeur ?

On sait parfaitement qu'un acheteur ne vondrait
pas se porter acqu6reur d'une propri6t6 sans connaltre
exactement les entr6es qui affectent cette proprit6 an
bureau d'enregistrement: meme, a part le contrat de

vente lui-m~me, ce que 1'acheteur a le plus d'intr&t A
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1915 avoir c'est la situation daiis laquelle 1'immenble vendu
LAREAU se trouve an bureau d'enregistrement.

POIRIER. La chaine des titres peut 6tre parfaite; mais, par

Brodeur J. coitre, si un des vendeurs ant6rieurs avait dispos6
- de sa propri6td entre les mains de deux acheteurs,

celui qui aurait un titre parfait h la proprit6 serait
celui qui aurait fait enregistrer son titre d'abord.

D'un autre ctd, un acheteur prudent ne paierait
jamais un montant consid6rable sur la propri6th en

acompte sur son prix de vente sans connaitre exacte-
ment les hypothbques qui doivent affecter cette pro-

pri6t&l.
Alors le certificat d'enregistrement est done F'uin

des titres les plus importants que Facheteur doit se

procurer.
Troplong, en discutant 1article 1615 duI Code

Napolbon, dit (No. 324) :-

Il y a deux rlgles qui s'appliquent f presque toutes les ventes

que nous venons de passer en revue, mais particuliArement aux

ventes d'immeubles.

La premisre, c'est que le vendeur est tenu de se dessaisir des

titres, des plans, et autres renseignements qui se rapportent A la

chose, qui en indiquent la mouvance, en d6terminent l'importance et

P'-tendue. Ce sont l: des accessoires de I'objet vendu.

Selon Boileux, tons les actes qui sont une garantie

pour Placqu6reur doivent tre livrbs Li Pacheteur.

Laurent et Mourlon sont aussi du mme avis.

Or, il est incontestable que le certificat, Kous nos

lois d'enregistrement, est absolument ncessaire pour

6tablir qui est le v~ritable propri6taire d'un inmeuble.

Ces certificats d'enregistrement sont g6ndralement

assez dispendieux, surtout dans un cas comine celui-

ci oit il y a plusieurs lots on parties de lots qui font

partie du contrat de vente. Il est done extremement

utile pour Pacheteur d'avoir ce certificat du r6gistra-

650



VOL. LI] SUPREME COURT OF CANADA.

teur en sa possession et le vendeur, je crois, devrait 191

6tre oblig6 de le remettre A son acheteur. LAREAU

C'est P'opinion 6mise par Al. Bouchard dans une PoIRIER.

6tude renarquable qu'il a faite sur la matibre et qui Brodeur J.

se trouve aw premier volume de la Revue L6gale,
Nouvelle Srie.

C'est aussi la dcision rendue par 'Honorable Juge
Mathieu, un ancien notaire et l'un de nos juriscon-
sultes les plus distinguds, dans une cause de La Ban que
de Ville-Marie v. Kent (1).

L'Honorable Juge Bruneau, dans une cause de
Saudv v. Picard(2), en est venu 6galement h cette
conclusion.

Pour ces raisons, l'appel doit 6tre maintenu et
l'action du demandeur intim6 doit 6tre renvoy~e avee
d6pens de cette cour et des cours inf~rieures.

Appeal dismissed with costs.

Solicitor for the appellant: C. A. Archambault.

Solicitors for the respondent: Lamothe, St. .Jacques G
Lamothe.

(2) 20 Rev. de Jur. 412.
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INDEX

ACTION-Illicit contract-Lottery-Sale
of land - Subsequent purchaser - Action
pdtitoire-Right of recovery-Ultra vires-
Legal maxim-Notary.] D. sold lands to an
incorporated company for the purpcse of
assisting in carrying on a lottery scheme
and, subsequently, conveyed the same
lands to the plaintiff, who brought an ac-
tion, au pititoire, claiming the lands and to
have the deed to the company set aside.-
Held, per Fitzpatrick C.J. and Anglin and
Brodeur JJ., that the conveyance to the
company was void for illegality and that
the plaintiff had a right of action to be
declared owner of the lands subsequently
conveyed to him and to have the prior
conveyance to the company set aside as
having been granted for illicit considera-
tion. Lapointe v. Messier (49 Can. S.C.R.
271) followed.-Per Duff J. In the cir-
cumstances of the case the pretended con-
tract was ultra vires and void and no right
of property passed to the company.
Ashbury Railway Carriage and Iron Co. v.
Riche (L.R. 7 H.L. 653) followed. And,
further, as the notary before whom the
deed in question was executed was, at the
time of its execution, an official of the
company assuming to purchase the lands,
the deed was without validity as an au-
thentic conveyance of the lands to the
company.-Per Idington J. dissenting.
As the plaintiff obtained his conveyance
in circumstances which placed him in the
same position as the vendor, who had
knowingly entered into the illicit contract
with the company and to whom the right
of recovery was not open, there could be
no relief given by the courts as prayed in
the action.-Judgment appealed from
(Q.R. 43 S.C. 50) affirmed, Idington J.
dissenting. PREVOST v. BEDARD.... 149

2--Railays-Shipping contract-Carry-
ing person in charge of live stock-Free
pass-Release from' liability-A pproved
form-Negligence-Action by dependents-
Conflict of laws.] The shipping bill for
live stock, to be carried from Manitoba
to its destination in the Province of Que-
bec, was in a form approved by the Board
of Railway Commissioners and provided
that, if the person in charge of the stock
should be carried at a rate less than full
passenger fare on the train by which the
stock was transported, the company

ACTION-Continued.
should be free from liability for death or
injury whether caused by the negligence
of the company or of its servants. C.
travelled by the train in charge of the
stock upon a "Live-Stock Transportation
Pass" and signed conditions indorsed in
English thereon by which he assumed all
risks of injury and released the company
from liability for damages to person or
property while travelling on the pass,

I whether caused by negligence or other-
wise. While the train was passing
through the Province of Ontario, an acci-
dent happened through the negligence of
the company's employees and C. was
killed. In an action by his dependents,
instituted in the Province of Quebec, it
was shewn that C. could neither read nor
write, except to sign his name, and that
he only understood enough English to
comprehend orders in respect of his occu-
pation as a stock-man; there was no evi-
dence that the nature of the conditions
was explained to him.-Held (Fitz-
patrick C.J. dissenting), that the railway
company was liable for -damages in the
action by the dependents.-Per Davies,
Idington, Duff and Brodeur JJ. (Fitz-
patrick C.J. and Anglin J. contra), that,
as C. could not have known the nature of
the conditions or that they released the
company from liability, and the company
had not done what was reasonably suffi-
cient to give him notice of the conditions
on which he was being carried, the com-
pany was liable in damages either under
the law of Ontario or that of Quebec.-
Per Anglin J.-Although no action would
lie in Ontario unless the deceased would
have had a right of action, had he sur-
vived, and such an action would have
been barred there by the contract signed
by him, nevertheless, in Quebec, where
there is no such rule of law, the action
would lie, though the wrongful act had
been committed in Ontario, as it was of a
class actionable in Ontario. Machado v.
Fontes ( [18971 2 Q.B. 231) applied.
CANADIAN PACIIC RWAY. CO. V. PARENT.
................................... 234

AND see RAILWAYS 4.

3- Company-Dominion corporation-
Provincial registration-Juristic disabil-
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ACTION-Contin ued.

ity-Right of action-Contract-Carrying
on business within province-Legislative
jurisdiction-R.S. Sask. 1909, c. 73, ss. 3,
10-Non-compliance with S.C. Rule-
Costs.] A company, having its chief
place of business in the Province of Que-
bec and incorporated under the Dominion
statute with power to trade and carry on
its business throughout the Dominion of
Canada, did not comply with the provi-
sions of the "Foreign Companies Act,"
R.S. Sask., 1909, ch. 73, requiring regis-
tration previous to carrying on business
within the Province of Saskatchewan.
In the ordinary course of its business, it
sold and brought certain machinery into
the province and did the work of instal-
ling it therein for a price which included
setting it up and starting it working.
An action for the contract price was dis-
missed by the judgment of the trial court
(6 West. W.R. 1159), and this judgment
was affirmed by the Supreme Court of
Saskatchewan on the grourd that the
unregistered extra-provincial company
was denied the right of action in the
courts of the province by the tenth sec-
tion of the "Foreign Companies Act."
On appeal to the Supreme Court of Can-
ada, the judgment appealed from (7
West. .W.R. 89) was reversed.-Per
Idington J.-The mere setting up and
starting the working of the machinery by
the extra-provincial company did not
constitute the carrying on of business in
the Province of Saskatchewan within the
meaning of the "Foreign Companies
Act."-Per Anglin J.-The installation
of the plant was a substantial part of the
consideration of the, contract and, con-
sequently, the unregistered extra-pro-
vincial company would be denied the
right of enforcing its claim by action in
the courts of the province under the pro-
visions of the tenth section of the "For-
eign Companies Act," but, inasmuch as
the legislation in question had the effect
of depriving the extra-provincial com-
pany of the status, capacities and powers
which were the natural and logical con-
sequences of its incorporation by the
Dominion Government, it is ultra vires of
the provincial legislature and inoperative
for the purpose of depriving the company
of its right to maintain the action in the
provincial courts. John Deere Plow
Company v. Wharton (1915] A.C. 330),
applied.-Costs were refused the appel-
lant, on the allowance of the appeal, in
consequence of non-compliance with Su-

ACTION-Contin ued.
preme Court Rule No. 30 in respect of the
printing of the statutes regarding which
questions were raised. LINDE CANADIAN
REFRIGERATOR CO. 1. SASKATCHEWAN
CIREAMERY CO...................... 400

4- Lease of land-Special condition-
Promise of sale-Option-Pacte de prif-
6rence- Unilateral contract-Real rights-
Registry laws-Arts. 2082, 2085 C.C.-
Specific performance-Damages-Right of
action.] In a lease of lands for the term of
five years, which was registered, the les-
sor agreed to sell the property to the les-
see f or a certain price at any time during
the term of the lease. It was also stipu-
lated that in the event of a proposed sale
to any other person, for any price what-
soever, the lessor should notify the lessee
thereof and give him the right, by pref-
erence, to exercise his option to purchase.
After the expiration of about two years of
the term, the lessor served written notice
on the lessee requiring him to exercise his
option forthwith and stating that, in de-
fault, he would sell to another person,
without, however, mentioning the terms
and conditions of the proposed sale and,
on request by the lessee, these particulars
were refused. The lessee took no action
on this notice and the lessor executed a
deed of sale of the property to P. by con-
veyance in which the latter .undertook
that the registered lease would be main-
tained in force. Two years later, the
lessee brought suit against the lessor and
P. for specific performance of the agree-
ment to sell and, alternatively, for dam-
ages against the lessor for breach of con-
tract.-Per curiam. The notice as given,
without mentioning the terms and condi-
tions of the proposed sale to P., was in-
effectual to place the lessee in default in
regard to exercising- his option; the
rights of the lessee under the deed of
lease continued to subsist during the
whole term of the lease.-Per Idington
and Brodeur JJ. (Duff and Anglin JJ.
contra). The promise of sale and pacte
de prifirence were accessory to the con-
tract of lease and created a real right in
favour of the lessee which was capable of
being registered against the leased lands.
The registration of the deed of lease and
actual knowledge by the purchaser of the
rights of the lessee thereunder placed P.
in the position of a purchaser in bad faith
and, consequently, he became bound by
the obligations resting upon the lessor
and specific performance should be de-
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ACTION-Continued.

creed against him as well as against the
lessor.-Per Duff and Anglin JJ. The
promise of sale and pacte de prifdrence,
being stipulations separate and distinct
from the contract of lease, did not create
real rights in the property leased which
might be protected by registration under
the regisiry laws of the Province of Que-
bec. Under the laws of that province
(there being no evidence of bad faith on
the part of the purchaser), the purchase of
the leased property with knowledge of the
owner's obligations, in personam, could
not render such purchaser liable to a de-
cree for specific performance thereof.-
Per Fitzpatrick C.J. and Anglin J. The
plaintiff had the right to bring his action
notwithstanding the expiration of the
period of two years after the date of the
sale; the wrongful act of the lessor, in
violation of his obligations under the deed
of lease, (lid not impose upon the lessee
the duty of asserting his rights at a period
earlier than that required in his option.-
Judgment appealed from (Q.R. 23 K.B.
436) reversed. ST. DENIS V. QUEVILLON.

...... 603

5-Libel-Business reputation-Action
by incorporated company-Truth of alleged
facts-Fair comment-Justification-Pub-
lic interest-Qualified privilege-Charge to
jury-Misdirection-Misleading statements
-Practice-Evidence-Special damages-
New trial ........................ 179

See LIBEL.

6-Rectification of register-"Trade Mark
and Design Act" - Jurisdiction of Ex-
chequer Court....................... 411

See TRADE MARK.

ADMIRALTY LAW-Maritime law-Tug
and tow-Contract of navigation-Collision
of tug-Liability of tow-Foreign ship-
Proceedings in foreign court-Jurisdiction
in Canada.] The American tug "A. L.
Smith" was ascending the River St. Clair
having in tow the barge "Chinook," the
two being engaged in the business of their
common owner. The "Chinook" having
no propelling power nor steering appara-
tus the navigation was controlled by the
officers and crew of the tug, the tow being
attached by a line fifteen feet long. They
kept on the American side and the
"Smith" sheered and collided with a
barge being towed down, causing it to
sink.-Held, affirming the judgment of the
Exchequer Court (15 Ex. C.R. 111), Da-

ADMIRALTY LAW-- Continued.

vies and Anglin JJ. dissenting, that the
tug and tow must be regarded as one ship
and each was liable for the consequences
of the collision. The "American" and the
"Syria" (L.R. 6 P.C. 127) discussed and
distinguished.-Per Davies and Anglin
JJ. dissenting, that as the "Chinook"
took no part in the navigation, and there
being no master and servant relationship
between her and the "Smith," she should
not be held liable.-Shortly after the col-
lision the owner brought action in a
United States court to limit the liability
of the "Smith" and the extent of her lia-
bility was fixed at $1,500. Later the two
ships were seized in Canadian waters,
taken into a Canadian port and released
on receipt of a bond by a guarantee com-
pany conditioned to pay any amount
awarded against either or both. The
action in rem was then proceeded with,
resulting in both ships being condemned.
-Held, that the proceedings in the
United States did not oust the Canadian
court of jurisdiction.-Held, per Idington
J.-The defendants are not entitled to
limitation of the damages under United
States or Canadian statutes, the same

I not having been pleaded nor any evidence
of it produced.-Per Davies and Anglin
JJ.-As the collision occurred in the do-
mestic waters of the foreign ship held at
fault the extent of her liability must be
determined by the lex loci commissi de-
licti, and the damages should be limited
to the value of the "Smith" immediately
after the collision.-Held, per Duff J.
following the "Dictator" ([1892] P. 304)
and the "Gemma" ([1899] P. 285), that as
the owners appeared and contested the

I liability of the ships they became parties
to the action and subject to have personal
judgment pronounced against them for
the amount of damages properly recover-
able for the negligence of their servants.
The trial judge having held, on the sole
issue of fact raised at the trial, that the
"Smith," as between her and the
"Moyles," was solely to blame, the ap-
pellant owners were primd facie liable for
the full amount of damages suffered.
Assuming, however, that if the "Chi-
nook" was free from blame, they were
entitled to the benefit of the United
States laws limiting their liability to the
value of the offending res, then, as this
issue was not raised or tried in the Ex-
chequer Court, they could only succeed
if the facts in evidence conclusively
demonstrated the innocence of the "Chi-
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ADMIRALTY LAW-Continued.
nook" or, in other words, that the
"Smith" and "Chinook" were not iden-
tified for the purpose of assigning lia-
bility, the question of identification being
a question of fact depending upon the
particular circumstances. "A. L. SMITH"
AND "CHINOOK" V. ONTARIO GRAVEL
FREIGHTING CO..................... 39

AGENT

See PRINCIPAL AND AGENT.

AMENDMENT

See PRACTICE AND PROCEDURE 5.

APPEAL - Jurisdiction - Judgment of
Court of Review-Modi fication of trial judg-
ment-Affirmance-"Supreme Court Act,"
R.S.C., 1906, c. 139, s. 40.] An action to
restrain the flooding of the plaintiff's
land from the defendants' railway ditch,
was maintained by the Superior Court
and an order made directing the railway
company to construct the necessary
works to cause the trouble to cease within
a time mentioned, failing which the
plaintiff was authorised to do the works
at the company's expense. On an appeal
from this judgment, the Court of Review,
of its own motion, added more specific
directions as to the works to be done and,
instead of authorizing the plaintiff to
construct the works, in case of default,
reserved his recourse for future damages
and dismissed the appeal.-Held, that the
judgment of the Court of Review had con-
firmed that of the court of first instance
and, therefore, an app6al therefrom would
lie to the Supreme Court of Canada under
the provisions of section 40 of the "Su-
preme Court Act," R.S.C 1906, ch. 139.
Hull Electric Co. v. Clement (41 Can.
S.C.R. 419), followed. CANADIAN NORTH-
ERN QUEBEC RWAY. CO. v. GIGNAC.. 136

2-Matter in controversy-Quantum of
damages-Jurisdiction-3 & 4 Geo. V. c.
51, s. 1.] Held, per Anglin J.-The sub-
stantive right in controversy on the ap-
peal is the quantum of damages; that
was not determined adversely to the
appellants by the judgment appealed
against; they were, thetefore, not de-
prived of a "substantive right in contro-
versy in the action" within the meaning
of that phrase in clause (e) of 3 & 4 Geo.
V. ch. 51, sec. 1, and the appeal should be
quashed for want of jurisdiction which

APPEAL-Continued.
would dispose of the cross-appeal as well.
WOOD V. GRAND VALLEY RWAY. Co.. 283

AND see CONTRACT 4.

3- Surrogate Court-Manitoba "Succes-
sion Duties Act"-Persona designata-
Jurisdiction to entertain appeal.] Iding-
ton and Anglin JJ. questioned the juris-
diction of the Supreme Court of Canada
under sub-section (d) of section 37 of the
"Supreme Court Act," to entertain an
appeal in a matter or proceeding originat-
ing in the Surrogate Court of Manitoba.-
Anglin J. suggested that in the proceed-
ings provided for by section 19 of the
Manitoba "Succession Duties Act" the
judge of the Surrogate Court would act as
persona designata and that there may not
be an appeal from his order to the Su-
preme Court of Canada. In re Mum Es-
TATE............................... 428

AND see CONSTITUTIONAL LAW 1.

4-Negligence-Defective system-Inju-
ry to employee-Evidence-Verdict-Prac-
tice-Exception to judge's charge-New
points on appeal-New trial ......... 216

See PRACTICE AND PROCEDURE 3.

5- Company-Dominion corporation-
Provincial registration-Juristic disability
-Right of action-Contract-Carrying on
business within province-Legislative juris-
diction-R.S. Sask. 1909, c. 73, ss. 3, 10-
Non-compliance with S.C. Rules-Costs.

.............. 400
See COMPANY 2..

6- Practice - Recalling judgment - De-
fect-Correction of omission-Amendment
of pleadings-Jurisdiction-Costs-Settle-
ment of minutes..................... 629

See PitACTICE AND PROCEDURE 5.

ASSIGNMENT-Lessor and lessee-Lease
of adjoining lots-Separate demises-As-
signment to one person-Termination of
lease-Valuation of Improvements-Valu-
ation as a whole-Consent of counsel.. 358

See LEASE 1.

AND see BILL OF SALE.

BANKS AND BANKING-Company law
-Trading company-Powers-Contract of
surelyship-R.S.O., 1897, c. 191 ...... 518

See COMPANY 3.
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BILL OF SALE-Transfer between near
relatives-Preferential assignment-Suspi-
cious circumstances-Corroborative evi-
dence-Bona fides-Practice.] Where a
bill of sale made between near relatives
is impeached as being in fraud of creditors
and the circumstances attending its exe-
cution are such as to arouse suspicion the
court may, as a matter of prudence, exact
corroborative'evidence in support of the
reality of the consideration and the bona
fides of the transaction.-Judgment ap-
pealed from (20 B.C. Rep. 372; 7 West.
W.R. 416) reversed. Koor v. SMTH 554

BOARD OF RAILWAY COMMISSION-
ERS - Railways - Shipping Contract -
Carrying person in charge of live stock-
Free pass-Release from liability - Ap-
proved form-Negligence-Action by de-
pendents -- Conflict of laws - "Railway
Act," R.S.C., 1906, c. 37, s. 340.] Section
340 of the "Railway Act," R.S.C. 1906,
ch. 37, provides that "no contract, con-
dition, . . . or notice made or given
by the company impairing, restrict-
ing or limiting its liability in respect of
the carriage of any traffic shall . . .
relieve the company from such liability
unless such class of contract . . .
shall have been first authorized or ap-
proved by order or regulation of the
Board. (2) The Board may, in any case
or by regulation, determine the extent to
which the liability of the company may
be so impaired, restricted or limiteh."
The Board of Railway Commissioners
made an interim order permitting the use
by the company, until otherwise deter-
mined, of the shipping form used, but did
not expressly authorize the form contain-
ing the conditions signed by deceased.-
Held, per Fitzpatrick C.J. and Davies and
Anglin JJ. (Idington, Duff and Brodeur
JJ. contra), that the contract signed by
deceased was one of a class of contracts
authorized by the Board.-Per Duff J.-
The contract signed by deceased could
not have the effect of limiting the lia-
bility of the company in respect of death
because it was not in a form authorized or
approved by the Board of Railway Com-
missioners and there had been no order
or regulation made by the Board express-
ly determining the extent to which the
company's liability should be impaired,
restricted or limited as provided by sub-
section 2 of section 340 of the "Railway
Act." CANADIAN PAcIFIc Ry. Co. v.
PARENT............................ 234

AND see RAILWAYS, 4.

BD. OF RAILWAY COM.-Continued.
2-Expropriation -Materials for con-
struction of railway-Compensation-Date
for ascertainment of value - Approval of
B oard .............................. 1

See RAILWAYS 1.

3-Construction of statute- "Railway
Act"-Spur line to industry-Rebate from
tolls-R.S. 66, 1906, c. 37, s. 226.. .. 81

See RAILWAYS 2.

BOND-Insurance - Fidelity bond - Un-
true representations-lateriality-H.S.O.
[1897] c. 203, s. 141, s.-s. 2] .......... 94

See INSURANCE, GUARANTEE.

BROKER-"Real estate agent"-Sale of
land-"Listing" on broker's books-Prin-
cipal and agent-Authority to make con-
tract.] Where the principal has merely
instructed a broker to place lands on his
list of properties for sale, such "listing"
does not of itself constitute an authoriza-
tion for the sale of the lands on behelf of
his principal.-Judgment appealed from
(7 West. W.R. 85) affirmed. PEACOCK V.
WILKINSON......................... 319

BUILDERS AND CONSTRUCTORS
Negligence-Defective system-Tnjury to
employee-Evidence- Vcrdict-Practice -
Exception to judge's charge-New points on
appeal- New trial................... 216

See PRACTICE AND PROCEDURE 3.

CARRIERS -Railways -Shipping con-
tract-Carrying person in charge of live
stock-Free pass -Release from liability-
Approved form-Negligence-Action by
dependents-Conflict of laws-"Railway
Act," R.S.C. 1906, c. 37, s. 340 ...... 234

See RAILWAYS 4.
AND see RAILWAYS.

CASES
1- "American," The, v. The "Syria"
(L.R. 6 P.C. 127) discussed and distin-
guished.......................... 39

See ADMIRALTY LAW.

2-Arnprior, Town of, v. United States
Fidelity and Guarantee Co. (30 Ont. L.R.
618) affirmed............ ......... 94

See INSURANCE, GUARANTEE.
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CASES-Continued.

3-Ashbury Railway Carriage and Iron
Co. v. Riche (L.R. 7 H.L. 653) followed.
.. ............ . ........ .. .. ....... 14 9

See CONTRACT 1.

3a-Alorney-General v. Bradlaugh (14
Q.B.D. 667) referred to............. 392

See CRIMINAL LAW.

4-Banque Ville-Marie v. Kent (Q.R.
22 S.C. 162) referred to............. 637

See SALE 6.

5- B dard v. Phoenix Land and Improve-
ment Co. (Q.R. 43 S.C. 50) affirmed.. 149

See CONTRACT 1.

6- Booth v. The King (14 Ex. C.R. 115)
affirmed.......................... 20

See INDIAN LANDS.

7-Caeron v. Cuddy ( (1914) A.C. 651)
applied ............................. 358

See LEASE 1.

8-Campbell v. Irwin (32 Ont. L.R. 48)
reversed ........................... 358

See LEASE 1.

9--Chicoutimi Pulp Co. v. Price (Q.R.
22 K.B. 293) affirmed............... 179

See LIBEL.

10-Cotton v. The King (1914] A.C. 176)
applied ............................. 428

See CONSTITUTIONAL, LAW 1.

1Oa-Curry v. The King (48 Can. S.C.R.
532) referred to..................... 392

See CRIMINAL LAW.

1l- "Dictator," The ( (1892) P. 304)
follow ed ........................... 39

See ADMIRALTY LAW.

12- Evangeline Fruit Co. v. Provincial
Fire Ins. Co. (48 N.S. Rep. 39) reversed

.................... 474
See INSURANCE, FIRE, 1.

13-Field v. Rutherford (29 U.C.C.P.
113) referred to..................... 113

See RAILWAYS 3.

14- "Gemma," The ( (1899) P. 285)
follow ed ........................... 39

See ADMIRALTY LAW.

CASES-Continued.
15-Greer v. Canadian Pacific Rway. Co.
(32 Ont. L.R. 104) affirmed......... 338

See RAILWAYS 5.

16- "Halley," The (L.R. 2 P.C. 193)
referred to......................... 113

See RAILWAYS 3.

17- Hull Electric Co. v. Clement (41
Can. S.C.R. 419) followed.......... 136

See APPEAL 1.

18-Jackson v. Grand Trunk Rway. Co.
(32 Can. S.C.R. 245) referred to.... 113

See RAILWAYS 3.

19- Jackson v. Hyde (28 U.C.Q.B. 294)
referred to......................... 113

See RAILWAYS 3.

20- Johnson v. Southern Pacific Co. (25
S.C. Repr. 159) referred to......... 113

See RAILWAYS 3.

21- Jones v. Spencer (77 L.T. 537) re-
ferred to ........ ................... 113

See RAILWAYS 3.

22-Jordan v. Provincial Provident In-
stitution (28 Can. S.C.R. 554) followed
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 4

See INSURANCE GUARANTEE.

23-Koop v. Smith (20 B.C. Rep. 372;
7 West. W.R. 416; 20 D.L.R. 440) re-
versed............................ 554

See EVIDENCE 1.

24--Lapointe v. Messier (49 Can. S.C.R.
271) followed....................... 149

See ACTION 1.

25-Linde Canadian Refrigerator Co. v.
Saskatchewan Creamery Co. (7, West.
W .R. 89) reversed.................. 400

See COMPANY 2.

26- McArthur v. Dominion Cartridge
Co. ( (1905) A.C. 72) referred to.... 490

See NEGLIGENCE 3.

27- Machado v. Fontes ( (1897) 2 Q.B.
231) applied........................ 234

See RAILWAYS 4.
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CASES-Continued.

28-Metropolitan Asylum District v.
Hill (47 L.T. 29) referred to........ 113

See RAILWAYs 3.

29- Muir, in re Estate of (24 lan. R.
310) affirmed..................... 428

See CONSTITUTIONAL LAW 1.

30-Ontario Gravel Freighting Co. v. "A.
L. Smith" and "Chinook" (15 Ex. C.R.
111) affirmed...................... 39

See ADMIRALTY LAW.

31-Parent v. Canadian Pacific Rway.
Co. (Q.R. 24 K.B. 193; 46 S.C. 319)
affirmed......................... 234

See RAILWAYs 4.

31a- Omychund v. Barker (1 Atk. 21)
referred to....................... 392

See CRIMINAL LAW.

32-Parker v. Capital Life Assurance
Co. (48 N.S. Rep. 404) affirmed ..... 462

See INSURANCE, LIFE.

33-Peacock v. Wilkinson (7 West. W.R
85) affirm ed........................ 319

See BROKER.

34- Penrose v. Knight (Cout. Dig.
1122) referred to.................... 629

See PRACTICE AND PROCEDURE 5.

35-Phelan v. Grand Trunk Pacific
Rway. Co. (23 Man. R. 435) affirmed. 113

See RAILWAYS 3.

36- Poirier v. Archambault (Q.R. 23
K.B. 495) affirmed.................. 637

See SALE 6.

37- Quibec, Citd de, v. Mahoney (Q.R.
10 K.B. 378) applied............... 662

See INSURANCE, FIRE 2.

38-Quebec Fire Ins. Co. v. St. Louis
(17 Moo. P.C. 286) applied ......... 562

See INSURANCE, FIRE 2.

38a-Queen's Case, The (2 Brod. & Bing.
284) referred to..................... 392

See CRMINAL LAW.

39- Rattray v. Young (Cout. Dig.
1123) referred to................... 629

See PRACTICE AND PROCEDURE 5.

CASES -- ontinued.
40-Raynor v. Toronto Power Co. (32
Ont. L.R. 612) reversed............ 490

See NEGLIGENCE 3.

40a-Rex v. Lai Ping (11 B.C. Rep. 102)
referred to......................... 392

See CRIMINAL LAW.

41-Rex v. Lovitt ( (1912) A.C. 212)
followed......................... 428

See CONSTITUTIONAL LAW 1.

42- Rex v. Shajoo Ram (19 D.L.R. 313;
30 West. L.R. 65) affirmed.......... 392

See CRIMINAL LAW.

43-St. Denis v. Querillon (Q.R. 23
K.B. 436) reversed................. 603

See LEASE 2.

44-Saskatchewan Land and Homestead
Co. v. Calgary and Edmonton Rwcay. Co.
(6 Alta. L.R. 471) affirmed......... 1

See RAILWAYS 1.

4&-Saud v. Picard (20 Rev. do Jur.
142) referred to..................... 637

See SALE 6.

46- Toronto Rway. Co. v. Fleming (47
Can. S.C.R. 612) referred to ........ 490

See NEGLIGENCE 3.

47-Turgeon v. The King (15 Ex. C.R.
331) affirm ed....................... 588

See RAILWAYS 7.

48-Union Bank v. McKillop & Sons
(30 Ont. L.R. 87) affirmed.......... 518

See COMPANY 3

49-Vansickler v. McKnight Construc-
tion Co. (31 Ont. L.R. 531) affirmed.. 374

See COMPANY 1.

50- Vivian & Co. v. Clergue (32 Ont.
L.R. 200) affirmed.................. 527

See SALE 3.

51- "Vulcan" Trade Mark, in re (15
Ex. C.R. 265) affirmed............. 411

See TRADE MARK.

52- Weir v. Hamilton Street Rway. Co.
(32 Ont. L.R. 578) reversed.......... 506

See RAILWAYS 6.
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CASES-Continued.
53-White v. Victoria Lumber and Manu-
facturing Co. ( (1910) A.C. 606) followed

.................... 216
See PRACTICE AND PROCEDURE 3.

54- Willson v. Thomson (31 Ont. L.R.
471) affirmed in part and varied..... 307

See MORTGAGE.

55-Wood v. Grand Valley Rway. Co.
(30 Ont. L.R. 44) affirmed .......... 283

See CONTRACT 4.

CIVIL CODE
1- Arts. 2082, 2085 (Registry laws). 603

See LEASE 2.

2- Arts. 1025, 1235 (Obligations)... 637
See CONTRACT 7.

3-Arts. 1472, 1491-1494, 1533, 1534
(S ale).............................. 637

See SALE 6.

COMPANY-Powers-Sale of business
premises-Seal-Agreement signed by offi-
cer.] An industrial company, unless for-
bidden by its charter, has power to sell
its business premises in order to secure
others more suitable, and a contract for
such sale may be valid though not under
the company's seal.-Where the contract
is executed by an officer of the company
to whom the necessary authority might
be given the other party thereto is not
called upon to ascertain if proper steps
had been taken to clothe him with such
authority; it is sufficient that he is the
apparent agent of the company to trans-
act business of the kind and that the
power which he purports to exercise is
such as, under the constitution of the
company, he might possess.-Per Iding-
ton J. dissenting.-A person dealing with
a minor officer of a company is supposed
to know what powers he has by by-law,
passed in the manner provided by its
charter, to enter into any unusual trans-
action. In this case it was not proved
that the officer signing the contract was
empowered to do so, and as the company
was not authorized to deal in real estate
the transaction was not one within the
apparent scope of his authority. The
contract was, therefore, not binding on
the company.-Judgment of the Appellate
Division (31 Ont. L.R. 531) affirmed.
MCKNIGHT CONSTRUCTION Co. V. VAN-
SICKLER............................ 374

COMPANY-Continued.
2-Dominion corporation - Provincial
registration-Juristic disability-Right of
action-Contract-Carrying on business
within province-Legislative jurisdiction-
R.S. Sask. 1909, c. 73, ss. 3, 10-Non-
compliance with *S.C. Rule-Costs.] A
company, having its chief place of busi-
ness in the Province of Quebec and incor-
porated under the Dominion statute with
power to trade and carry on its business
throughout the Dominion of Canada, did
not comply with the provisions of the
"Foreign Companies Act," R.S. Sask.,
1909, ch. 73, requiring registration pre-
vious to carrying on business within the
Province of Saskatchewan. In the or-
dinary course of its business, it sold and
brought certain machinery into the pro-
vince and did the work of installing it
therein for a price which included setting
it up and starting it working. An action
for the contract price was dismissed by
the judgment of the trial court (6 West.
W.R. 1159), and this judgment was af-
firmed by the Supreme Court of Sas-
katchewan, on the ground that the un-
registered extra-provincial company was

I denied the right of action in the courts of
the province by the tenth section of the
"Foreign Companies Act."-On appeal to
the Supreme Court of Canada, the judg-
ment appealed from (7 West. W.R. 89)
was reversed.-Per Idington J. The
mere setting up and starting the working
of the machinery by the extra-provincial
company did not constitute the carrying
on of business in the Province of Sas-
katchewan within the meaning of the
"Foreign Companies Act."-Per Anglin
J. The installation of the plant was a
substantial part of the consideration of
the contract and, consequently, the un-
registered extra-provincial company
would be denied the right of enforcing
its claim by action in the courts of the
province under the provisions of the
tenth section of the "Foreign Companies
Act," but, inasmuch as the legislation in
question had the effect of depriving the
extra-provincial company of the status,
capacities and powers which were the
natural and logical consequences of its
incorporation by the Dominion Govern-
ment, it is ultra vires of the provincial
legislature and inoperative for the pur-
pose of depriving the company of its right
to maintain the action in the provincial
courts. John Deere Plow Company v.
Wharton ([1915] A.C. 330), applied.-
Costs were refused the appellant, on the
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COMPANY-Continued.
allowance of the appeal, in consequence
of non-compliance with Supreme Court
Rule No. 30 in respect of the printing of
the statutes regarding which questions
were raised. LINDE CANADIAN REFRIG-
ERATOR Co. v. SASKATCHEWAN CREAMERY
Co............................. 400

3-Trading com pany-Powers-Con tract
of suretyship-R.S.O. [1897] c. 191.] An
industrial company incorporated under,
and governed by the "Ontario Companies
Act," R.S.O. [1897] ch. 191, has no power
to guarantee payment of advances by a
bank to another company whose sole con-
nection with the guarantor is that of a
customer, for the general purposes of the
latter's business and such a contract of
suretyship is ultra vires and void.-Judg-
ment appealed against (30 Ont. L.R. 87)
affirmed. UNION BANK OF CANADA V.
McKILLOP & SoNs.................. 518

4-Libel-Business reputation-Action
by incorporated company-Truth of alleged
facts-Fair comment-Justification-Pub-
lic interest-Qualified privilege-Charge to
jury-Misdirection-Misleading statements
-Practice--Evidence-Special damages-
New trial........................ 179

See LIBEL.

5-Contract-Purchase of railway bonds
- Consideration - Extension of line -
Breach of contract-Damages-Personal
liability of President of company-Appeal
Jurisdiction...................... 283

See CONTRAcT 4.

CONDITION-Lease of land-Special con-
dition-Promise of sale-Option-Pacte
de prdftrence-Unilateral contract-Real
rights-Registry laws-Arts, 2082, 2085
C.C.-Specijic performance-Dam ages-
Right of action ..................... 603

See LEASE 2

CONFLICT OF LAWS-Practice-Com-
mon employment-Defence-Foreign law-
Legislation in province where injury oc-
curred.] Per Anglin J. (Idington J. con-
tra)-The defence of common employ-
ment, although taken away by legislation
in the Province of Saskatchewan, where
the injuries sued for were sustained, was
available as a defence in the courts of
Manitoba, where the action was brought.
The "Halley" (L.R. 2 P.C. 193) referred

CONFLICT OF LAWS-Continued.
to. PHELAN v. GRAND TRUNK PACIFIC
R y. C o ............................. 113

AND see RAILWAYS 3.

2- Railways-Shipping contract-Car-
rying person in charge of live stock-Free
pass-Release from liability-Approved
form-Negligence-Action by dependents-
"Railway Act," R.S.C., 1906, c. 37, s. 340

........ 234
See RAILWAYS 4.

CONSTITUTIONAL LAW - Provincial
legislation-Succession duties-Taxation-
Property within province-Bona notabilia-
Sale of lands-Covenant-Simple contract-
Specialty-Construction of statute-Sever-
able provisions-R.S.M. 1902, c. 161, s. 5
(Man.)-4 & 5 Edw. VII., c. 45, s. 4
(Man.)-Appeal-Jurisdiction-'Surrogate
Court-Persona designata.] M., who died in
June, 1908, had his domicile in Manitoba
and, under a verbal agreement, had
erected elevators for L., also domiciled
in Manitoba, on lands belonging to the
Canadian Pacific Railway Company in
the Province of Saskatchewan. Until
fully paid for the buildings were to re-
main the property of M. who was to re-
tain possession and operate the elevators
and all net revenues were to be applied in
reduction of the price for which they had
been constructed. M. also owned lands
in Saskatchewan, known as the "Kirkella
Lands," which he had agreed to sell to
purchasers under agreements under seal,
in his possession in Manitoba at the time
of his death, by which he remained owner
until they had been fully paid for and then
the lands were to be conveyed to the pur-
chasers. The agreements contained no
specific covenant to pay the price of the
lands. The executors denied the right of
the Government of Manitoba to collect
succession duties in respect of these debts
under the Manitoba "Succession Duties
Act," R.S.M., 1902, ch. 161, sec. 5, as re-
enacted by the Manitoba statute 4 & 5
Edw. VII., ch. 45, sec. 4.-Per curiam.-
The debt due under the contract with L.
constituted property within the Province
of Manitoba and, as such, was liable for
succession duty as provided by the Mani-
toba statute. Also, Davies J. dissenting,
that under the agreements for sale of the
"Kirkella Lands" a covenant to pay
should be implied and, consequently
they were specialty debts which, as such,
constituted property within the Province

46
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CONSTITUTIONAL LAW-Continued.
of Manitoba and were liable for succession
duty there.-Per Davies, Idington, An-
glin and Brodeur JJ.-The duties im-
posed by the Manitoba "Succession Du-
ties Act" are direct taxation and, conse-
quently, the legislation imposing them is
intra vires of the provincial legislature.-
Per Idington and Brodeur JJ. The pro-
vincial legislature is competent to impose
taxation as a condition for obtaining the
benefit of probate.-Per Duff J. In so
far as the statute professes to impose
duties in respect of property having a
situs within Manitoba it is intra vires of
the provincial legislature. Rex v. Lovitt
([1912] A.C. 212) followed. In so far as
the statute professes to impose duties on
property not having a situs in Manitoba
and without respect to the domicile of the
owner, the reasoning of Lord Moulton in
Cotton v. The King ([1914] A.C. 176), ap-
plies, the result of which is that such
taxation if effectual in cases in which the
beneficiary is domiciled abroad cannot be
"direct taxation" within the meaning of
section 92 of the "British North America
Act, 1867."-Per Anglin J. The succes-
sion duties imposed by the Manitoba
statute are not fees payable for services
rendered, but constitute taxation subject
to the restrictions mentioned in item 2 of
section 92 of the "British North America
Act, 1867."-Per Duff and Anglin JJ.
The provisions of the Manitoba "Succes-
sion Duties Act" in respect to taxation
which may be ultra vires may be treated
as severable and do not render the statute
ineffective as a whole.-Idington and
Anglin JJ. questioned the jurisdiction of
the Supreme Court of Canada under sub-
section (d) of section 37 of the "Supreme
Court Act," to entertain an appeal in a
matter or proceeding originating in the
Surrogate Court of Manitoba.-Anglin J.
suggested that in the proceedings pro-
vided for by section 19 of the Manitoba
"Succession Duties Act" the judge of the
Surrogate Court would act as persona
designata and that there may not be an
appeal from his order to the Supreme
Court of Canada.-The judgment ap-
pealed from (24 Man. R. 310) was af-
firmed. In re MUIR ESTATE ........ 428

2-Company-Dominion corporation-
Provincial registration-Juristic disability
Right of action-Contract-Carrying on
business within province-Legislative juris-
diction-R.S. Sask. 1909, c. 73, ss. 3, 10-

CONSTITUTIONAL LAW-Continued.
Non-compliance with S.C. Rules-Costs
................................... 400

See COMPANY 2.

CONTRACT-Illicit contract-Lottery-
Sale of land-Subsequent purchaser-Ac-
tion pititoire-Right of recovery-Ultra
vires-Legal maxim-Notary.] D. sold
lands to an incorporated company for the
purpose of assisting in carrying on a lot-
tery scheme and, subsequently, conveyed
the same lands to the plaintiff, who
brought an action, au pititoire, claiming
the lands and to have the deed to the
company set aside.-Held, per Fitz-
patrick C.J. and Anglin and Brodeur JJ.,
that the conveyance to the company was
void for illegality and that the plaintiff
had the right of action to be declared
owner of the lands subsequently conveyed
to him and to have the prior conveyance
to the company set aside as having been
granted for illicit consideration. La-
pointe v. Messier (49 Can. S.C.R. 271)
followed.-Per Duff J. In the circum-
stances of the case the pretended con-
tract was ultra vires and void and no right
of property passed to the company.
Ashbury Railway Carriage and Iron Co. v.
Riche (L.R. 7 H.L. 653) followed. And,
further, as the notary before whom the
deed in question was executed was, at
the time of its execution, an official of the
company assuming to purchase the lands,
the deed was without validity as an au-
thentic conveyance of the lands to the
company.-Per Idington J., dissenting.
As the plaintiff obtained his conveyance
in circumstances which placed him in the
same position as the vendor, who had
knowingly entered into the illicit con-
tract with the company and to whom the
right of recovery was not open, there
could be no relief given by the courts as
prayed in the action.-Judgment ap-
pealed from (Q.R. 43 S.C. 50) affirmed,
Idington J. dissenting. PREVOST v. BE-
DARD............................... 149

2- Principal and agent-Commission
on sales-"Accepted orders"-Contract
for sale-Construction.] A paper manu-
facturing company in Quebec agreed to
give W. a commission of five per cent. on
all "accepted orders" obtained by him in
Ontario to be payable as soon as an order
was shipped. Through W.'s agency a con-
tract was entered into whereby a company
in Toronto agreed to purchase from the
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CONTRACT-Continued.
Quebec company during one year paper
of a specified kind to the extent of not less
than $35,000 to be furnished from time to
time on receipt of specifications and direc-
tions as to destination. When paper to
the value of over $5,000 had been shipped
under this contract the Toronto company
refused to furnish further specifications
on the ground that said paper was not
satisfactory and the contract was not
further performed.-Held, per Fitzpat-
rick C.J. and Idington J. (Duff J. contra),
that the contract with the Toronto com-
pany constituted an "accepted order"
within the terms of the agreement with
W. who, as it was through the fault of his
principals that the contract was not per-
formed, was entitled to the balance of his
commission on the contract price of
$35,000.-Per Davies and Anglin JJ.-If
under the contract the only "accepted
orders" were those filled from time to
time on receipt of specifications and
directions from the purchasers the dis-
continuance of their sending in the same
was due to the failure of the vendors to
furnish satisfactory paper and W. was en-
titled to damages for being prevented by
such failure from earning his commission.
As the evidence shewed that he had done
all that could be incumbent upon him to
have the contract performed the measure
of his damages would be his commission
on the contract price.-Per Duff J. dis-
senting.-The only "accepted orders"
under the contract were those to be filled
from time to time on receipt of specifica-
tions. As his case under the pleadings
was confined to recovery of the commis-
sion on the basis of the contract with the
Ontario company being an "accepted
order" and as no claim was put forward
(or investigated) at the trial on the basis
of the appellant having wrongfully been
prevented earning his commission by pro-
curing "accepted orders," or advanced by
the appellant at any stage of the proceed-
ings, the judgment could not be sustained
on that basis unless it was clear that all
the evidence bearing upon such a claim
was to be found in the record. WHYTE V.
NATIONAL PAPER Co................ 162

3- Railways-Shipping contract-Carry-
ing person in charge of live stock-Free pass
-Release from liability-Approved form-
Negligence-Action by dependents-Con-
jlict of laws-"Railway Act," R.S.C.,
1906, c. 37, s. 340.] Section 340 of the
"Railway Act," R.S.C. 1906, ch. 37,

CONTRACT-Continued.
provides that "no contract, condition,
. . . or notice made or given by the
company impairing, restricting or limit-
ing its liability in respect of the car-
riage of any traffic shall . . . re-
lieve the company from such liability
unless such class of contract . . .
shall have been first authorized or ap-
proved by order or regulation of the
Board. (2) The Board may, in any case
or by regulation, determine the extent to
which the liability of the company may
be so impaired, restricted or limited."
The Board of Railway Commissioners
made an interim order permitting the use
by the company, until otherwise deter-
mined, of the shipping form used, but did
not expressly authorize the form contain-
ing the conditions signed by deceased.-
Held, per Fitzpatrick C.J. and Davies and
Anglin JJ. (Idington, Duff and Brodeur
JJ. contra), that the contract signed by
deceased was one of a class of contracts
authorized by the Board.-Per Duff J.-
The contract signed by deceased could
not have the effect of limiting the lia-
bility of the company in respect of death
because it was not in a form authorized or
approved by the Board of Railway Com-
missioners and there had been no order
or regulation made by the Board express-
ly determining the extent to which the
company's liability should be impaired,
restricted or limited as provided by sub-
section 2 of section 340 of the "Railway
Act." CANADIAN PACIFIc Ry. Co. v.
PARENT..... ....................... 234

AND see RAILWAYs 4.

4- Purchase of railway bonds-Con-
sideration-Extension of line-Breach
of contract-Damages-Personal liability
of president of company-Appeal-Juris-
diction.] An agreement in writing pro-
vided that in consideration of the pur-
chase of bonds of the Grand Valley Rail-
way Co. by certain manufacturing com-
panies and other citizens of St. George,
Ont., P., president of the company, under-
took and agreed on his own behialf and on
behalf of his company to procure a
through traffic arrangement with the
Canadian Pacific Ry. Co. so as to give St.
George the benefit of competitive freight
rates; that he would do all things lawful
to secure such arrangement; and that the
extension of the Grand Valley road to St.
George and the securing of said arrange-
ment would be proceeded with at once

46%
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CONTRACT-Continued.
and with the greatest possible despatch.
The agreement was signed "The Grand
Valley Ry. Co., A. J. Pattison, Pres't."
Some work was done on the extension of
thq line to St. George, but it was never
completed. The purchasers paid for
$10,000 worth of bonds on which divi-
dends were paid for five years when pay-
ments ceased. The purchasers brought
action against the company and P.
claiming the return of the money paid or
damages for breach of contract. The
trial judge held (26 Ont. L.R. 441) that
each of the purchasers was entitled to
substantial damages and gave them judg-
ment for $10,000 and directed return of
the bonds on payment. The Divisional
Court (27 Ont. L.R. 556) held that the
individual purchasers were only entitled
to nominal damages and gave judgment
for the corporate purchasers for the
amount they paid for the bonds. The
Appellate Division (30 Ont. L.R. 44) held
that all were entitled to substantial dam-
ages, but ordered a reference as the evi-
dence was not sufficient to determine the
amount. All held P. personally liable as
well as the company. The purchasers
appealed to the Supreme Court of Can-
ada, asking that the judgment at the trial
be restored. The defendants by cross-
appeal claimed dismissal of the action.-
Held, Idington J. dissenting, that the
judgment of the Appellate Division be
affirmed.-Per Davies J., while not for-
mally dissenting from the conclusion to
affirm, that the damages might be as-
sessed at $10,000 as at the trial.-Per
Idington J. That the individual pur-
chasers are only entitled to nominal dam-
ages; that the maximum to be allowed
the corporate purchasers is the amount
they subscribed for the bonds; and that
the order of reference should be modified
accordingly.-Held, per Anglin J. The
substantive right in controversy on the
appeal is the quantum of damages; that
was not determined adversely to the
appellants by the judgment appealed
against; they were, therefore, not de-
prived of a "substantive right in con-
troversy in the action" within the mean-
ing of that phrase in clause (e) of 3 & 4
Geo. V. ch. 51, sec. 1, and the appeal
should be quashed for want of jurisdic-
tion which would dispose of the cross-
appeal as well. WOOD V. GaAND VALLEY
RWAY. Co.......................... 283

5-Sale of mining land-Substiuted pur-

CONTRACT-Continued.
chaser-Reservation of claim against orig-
inal purchaser-Forfeiture of second con-
tract-Sale of land to other parties-Effect
on reserved claim.] In June, 1903, V. &
Co., by agreement in writing, contracted
to sell, and C. to buy, mining property for
$125,000, to be paid $5,000 down and the
balance in annual instalments of $24,000.
The $5,000 was paid and in March, 1905,
when an instalment was overdue and the
second accruing, a new agreement was
executed, to which C. was a party, for sale
of the property to a mining company for
the same price and on the same terms.
This agreement provided that nothing in
it should affect the right of the vendor to
claim from C. the amount payable under
the original contract up to March, 1905,
otherwise the latter was to be merged in
the new contract. The mining company
made default in their payments and, as
provided in their contract, the vendors
gave notice that the contract was at an
end and, later, sold the property for
$75,000. They then took action against
C. for the amount unpaid on the original
agreement and recovered judgment.
After the final sale of the mine C. applied
for and obtained from a judge an order
declaring that V. & Co. were not entitled
to enforce their judgment against him
except for the costs. On appeal from the
affirmance of this order by the Appellate
Division.-Held, affirming the decision of
the Appellate Division (32 Ont. L.R. 200)
that by extinguishing the interest of the
mining company in the land and then sel-
ling it V. & Co. had put it out of their
power to place C. in the position he was
entitled to occupy on making payment
and had thus disabled themselves from
enforcing their judgment. VIVIAN & CO. V.
CLERGUE........................... 527

6- Con tract-Construction-Sale offoxes
-Mixed breeds.] By contract in writing
0. agreed to sell to C., who agreed to
buy, two black foxes "to be the offspring
of certain foxes purchased by the vendor
from Charles Dalton and W. R. Oulton
in the year 1911."-Hleld (Davies and
Duff JJ. dissenting), that the proper con-
struction of the contract was that the
two foxes to be sold must have both Dal-
ton and Oulton parentage and G. could
not be compelled to deliver a pair bred
from the Dalton strain only. COFFIN V.
GLouES......................... 539

7-Sale of land-Deferred payment-
Omission of date-Completion of Contract-
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CONTRACT-Continued.
Acceptance by purchaser-New term-
Instruments of title-Delivery-Arts. 1025,
1235, 1472, 1491-1494, 1533, 1534 C.C.] A
contract for the sale of land, in the Pro-
vince of Quebec, by which the date of
the deferred payment of an instalment of
the price is not fixed is, nevertheless,
according to the law of that province, a
completed contract of which specific per-
formance may be enforced. (Duff and
Brodeur JJ. contra.)-In his letter accept-
ing the offer of sale, the purchaser re-
quested the vendor to send to his notary
the documents of title and the registrar's
certified abstract of the deeds affecting
the property.-Held, per Fitzpatrick C.J.
and Anglin J. that this request did not
intend the stipulation of a new term to the
contract.-Per Brodeur J. Although the
vendor is obliged to furnish the docu-
ments of title, including the registrar's
certified abstract, yet, in the present
case, as it appeared that the vendor made
it a condition that the titles and certifi-
cate were not to be delivered into the
possession of the purchaser the request
in the letter of acceptance was a stipula-
tion of a new term which left the contract
incomplete. La Banque Ville Marie v.
Kent (Q.R. 22 S.C. 162), and Saund v.
Picard (20 Rev. de Jur. 142) referred to.-
Judgment appealed from (Q.R. 23 K.B.
495) affirmed. LAREAU V. POIRIER.. 637

8- Insurance - Fidelity bond - Untrue
representation-lateriality-R.S.O., 1897,
c. 203, s. 141, s.-s. 2................ 94

See'INSURANCE, GUARANTEE.

9-Broker-"Real Estate Agent"-Sale
of land-"Listing" on broker's books-
Principal and agent-Authority to make
contract......................... 319

See BROKER.

10-Company-Powers-Sale of business
premises-Seal-Agreement signed by offi-
cer............................. 374

See COMPANY 1.

11-Company-Dominion corporation-
Provincial registration-Juristic disability
-Right of action-Carrying on business
within province-Legislative jurisdiction-
R.S. Sask. 1909, c. 73, ss. 3, 10-Non-
compliance with S.C. Rules-Costs... 400

See COMPANY 2.

CONTRACT-Continued.
12- Constitutional law-Provincial legis-
lation - Succession duties - Taxation -
Property within province-Bona notabilia-
Sale of lands-Covenant-Simple contract
-Specialty-Construction of statute-
Severable provisions-R.S.M., 1902, c.
161, s. 5-4 & 5 Edw. VII., c. 45, s. 4
(Man.)-Appeal-Jurisdiction ....... 428

See CONSTITUTIONAL LAW 1.

13-Lease of land-Special condition-
Promise of sale-Option-Pacte de pr4fir-
ence-Unilateral contract-Real rights-
Registry laws-Arts. 2082, 2085 C.C.-
Specific performance-Damages-Right of
action........................... 603

See LEASE 2.

COSTS-Supreme Court Rule No. 30-
Printing statutes-Refusal of costs.] Costs
were refused the appellant, on the allow-
ance of the appeal, in consequence of non-
compliance with Supreme Court Rule No.
30 in respect of the printing of the statutes
regarding which questions were raised.
LINDE CANADIAN REFRIGERATOR CO. V.
SASKATCHEWAN CREAMERY Co ...... 400

AND see COMPANY 2.

2-"Expropriation Act," R.S.C. 1906, c.
143, ss. 8, 23, 31-Abandonment of proceed-
ings-Compensation-Allowance of interest
-Construction of statute-Practice --Taxa-
tion of costs-Solicitor and client-Reim-
bursement of expenses-Interpretation of
formal judgment-Reference to opinion of
judge.] While the owners still continued
in possession of lands in respect of which
expropriation proceedings had been com-
menced under the "Expropriation Act,"
R.S.C. 1906, ch. 143, and before the in-
demnity to he paid had been ascertained,
the proceedings were abandoned, no spe-
cial damages having been sustained.-
The trial judge, by his written opinion,
held that the owners were entitled to
be fully indemnified for their costs as
between solicitor and client and for all
legitimate and reasonable charges and
disbursements made in consequence of
the proceedings which had been taken.
The formal judgment provided merely
that costs should be taxed as be-
tween solicitor and client.-Per Davies,
Idington, Anglin and Brodeur JJ. -
In the taxation of costs, the registrar
should follow the directions given in
the judge's opinion to interpret the
formal judgment as framed. Duff J.
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COSTS-Continued.
contra.-Per Duff J. The registrar, in
taxing costs, is required by law to follow
the terms of the formal judgment and it
is not open to him to correct it in order to
make it accord with his interpretation of
the opinion judgment. The court ap-
pealed from, however, may correct the
formal judgment in so far as it does not
express the intention of the opinion judg-
ment. QUEBEC, JACQUES-CARTIER ELEC-
TRIC CO. v. THE KING. FRONTENAC GAS
Co. v. THE KING.................... 594

AND see EXPROPRIATION 1.

3-Practice-Recalling judgment-De-
fect-Correction of omission-Amendment
of pleadings-Jurisdiction-Settlement of
minutes.] On an application, subsequent
to the transmission of the formal judg-
ment to the court below, to recall the
judgment and vary the minutes by adding
a direction respecting the amendment of
errors in the judgment appealed from and
in the plaintiff's declaration, the applica-
tion was allowed only upon payment of
the costs thereof by the party moving
inasmuch as it had been his duty to have
seen that the provision was inserted at
the time of the settlement of the minutes
of judgment. PREVOST v. BEDARD... 629

AND see PRACTICE AND PROCEDURE 5.

COUNSEL-Lessor and lessee-Lease of
adjoining lots-Separate demises-Assign-
ment to one person-Termination of lease-
Valuation of improvements-Valuation as a
whole-Consent of counsel........... 358

See LEASE 1.

CRIMINAL LAW-Perjury-Form of oath
-Practice-Voire dire.] After examina-
tion on voire dire, in a judicial proceeding,
a person called as a witness (with the as-
sistance of an interpreter) went through a
ceremony accepted as the taking of an
oath in the form usual with his race and
class, knowing and intending that his tes-
timony should be received and acted
upon as evidence given under oath.-
Held, that on prosecution for perjury in
giving his testimony the witness could
not set up the defence that he had not
been duly sworn. Rex v. Lai Ping (11
B.C. Rep. 102); The Queen's Case (2
Brod. & Bing. 284)) Omychund v. Barker
(1 Atk. 21); Attorney-General v. Brad-
laugh (14 Q.B.D. 667), and Curry v. The
King (48 Can. S.C.R. 532), referred to.

CRIMINAL LAW-Continued.
-Judgment appealed from (19 D.L.R.
313; 30 West. L.R. 65) affirmed. SHAJOO
RAM v. THE KING................... 392

CROWN LANDS-Licence to cut timber
-Indian lands-R.S.C., 1906, c. 43, ss. 43,
54, 55--Licence for twelve months-Regula-
tions-Renewal of licence ............ 20

See INDIAN LANDS.

DAMAGES-Contract-Purchase of rail-
way bonds-Consideration-Extenion of
line-Breach of contract-Personal liability
of president of company-Appeal-Juris-
diction.] An agreement in writing pro-
vided that in consideration of the pur-
chase of bonds of the Grand Valley Rail-
way Co. by certain manufacturing com-
panies and other citizens of St. George,
Ont., P., president of the company, under-
took and agreed on his own behalf and on
behalf of his company to procure a
through traffic arrangement with the
Canadian Pacific Ry. Co. so as to
give St. George the benefit of com-
petitive freight rates; that he would
do all things lawful to secure such
arrangement; and that the extension
of the Grand Valley road to St.
George and the securing of said arrange-
ment would be proceeded with at once
and with the greatest possible despatch.
The agreement was signed "The Grand
Valley Ry. Co., A. J. Pattison, Pres't."
Some work was done on the extension of
the line to St. George, but it was never
completed. The purchasers paid for
$10,000 worth of bonds on which divi-
dends were paid for five years when pay-.
ments ceased. The purchasers brought
action against the company and P.
claiming the return of the money paid or
damages for breach of contract. The
trial judge held (26 Ont. L.R. 441) that
each of the purchasers was entitled to
substantial damages and gave them judg-
ment for $10,000 and directed return of
the bonds on payment. The Divisional
Court (27 Ont. L.R. 556) held that the
individual purchasers were only entitled
to nominal damages and gave judgment
for the corporate purchasers for the
amount they paid for the bonds. The
Appellate Division (30 Ont. L.R. 44) held
that all were entitled to substantial dam-
ages, but ordered a reference as the evi-
dence was not sufficient to determine the
amount. All held P. personally liable as
well as the company. The purchasers
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DAMAGES-Continued.
appealed to the Supreme Court of Can-
ada, asking that the judgment at the trial
be restored. The defendants by cross-
appeal claimed dismissal of the action.-
Held, Idington J. dissenting, that the
judgment of the Appellate Division be
affirmed.-Per Davies J., while not for-
mally dissenting from the conclusion to
affirm, that the damages might be as-
sessed at $10,000 as at the trial.-Per
Idington J. That the individual pur-
chasers are only entitled to nominal dam-
ages; that the maximum to be allowed
the corporate purchasers is the amount
they subscribed for the bonds; and that
the order of reference should be modified
accordingly.-Held, per Anglin J. The
substantive right in controversy on the
appeal is the quantum of damages; that
was not determined adversely to the
appellants by the judgment appealed
against; they were, therefore, not de-
prived of a "substantive right in con-
troversy in the action" within the mean-
ing of that phrase in clause (e) of 3 & 4
Geo. V. ch. 51, sec. 1, and the appeal
should be quashed for want of jurisdic-
tion which would dispose of the cross-
appeal as well. WOOD v. GRAND VALLEY
RW AY. Co.......................... 283

2-Maritime law-Tug and tow-Con-
tract of navigation-Collision of tug-Lia-
bility of tow-Foreign ship-Proceedings in
foreign court-Jurisdiction in Canada. 39

See ADMIRALTY LAW.

3-Lease of land-Special condition-
Promise of sale-Option-Pacte de prdfir-
ence-Unilateral contract-Real rights-
Registry laws-Arts. 2082, 2085 C.C.-
Specific performance-Right of action. 603

See LEASE 2.

DEED-Company-Powers-Sale of busi-
ness premises-Seal-Agreement signed by
officer........................... 374

See COMPANY 1.

2-Sale of lands - Covenant - Simple
contract-Specialty................ 428

See CoNsmuTioNAL LAW 1.

ELECTRIC RAILWAY
See TRAMWAYS.

EMINENT DOMAIN
See EXPROPRIATION 1.

EMPLOYER AND EMPLOYEE-Negli-
gence-Power company-Accident to em-
ployee-Injury from supposed dead wire-
Duty of employer-Proper system.] A
power company is not liable for injury to
an employee from contact with an electric
wire represented to be harmless, but
which had, in some way become charged,
when it is shewn that every reasonable
precaution had been taken for the safety
of employees and there is nothing which
proves or from which it can be inferred
that the accident was due to the negli-
gence of some person for which the com-
pany was responsible.-Per Idington J.
dissenting. The only reasonable infer-
ence from the evidence is that the
accident was caused by negligence;
therefore, as decided by McArthur v.
Dominion Cartridge Co. ([1905] A.C. 72)
and Toronto Railway Co. v. Fleming
(47 Can. S.C.R. 612), it is not neces-
sary to determine precisely how such
negligence produced the injury com-
plained of. There was also some evi-
dence of a want of a proper system and of
failure to employ competent persons to
superintend the work.-Judgment of the
Appellate Division (32 Ont. L.R. 612) re-
versed, Fitzpatrick C.J. and Idington J.
dissenting. TRONTO POWER CO. v.
RAYNOR............................ 490

2--Operation of railway-Equipment-
Coupling apparatus-Duty to provide and
maintain-Protection of employee-Inspec-
tion-"Inevitable accident"-Negligence-
Findings of jury-Evidence-Common em-
ployment-Conflict of laws-"Railway
Act," R.S.C., 1906, c. 37, s. 264-Con-
struction of statute-Vis major ....... 113

See RAILWAYS 3.

3-Negligence-Defective system-Inju-
ry to employee-Evidence-Verdict-Prac-
tice-Exception to judge's charge-New
points on appeal-New trial.......... 216

See PRACTICE AND PROCEDURE 3.

I--Government railway regulations-Op-
eration of trains-Negligent signalling-
Fault of fellow servant-Common fault-
Boarding moving train-Disobedience of
employee-Voluntary exposure to danger-
Cause of injury..................... 588

See RAILWAYS 7.

ESTOPPEL-Life insurance - Non-pay-
ment of premiums-Misrepresentation to
insured-Conduct.] P., in payment of
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ESTOPPEL-Continued.
premiums on a life policy, gave his note
for one instalment and an overdue bal-
ance of another. Shortly before it ma-
tured an official of the company, specially
authorized to deal with the matter, in-
formed P. that his policy had lapsed
owing to the inclusion in the note of the
overdue balance which was against the
company rules. In consequence of this
representation P. did not pay the note
nor tender the amount of another instal-
ment falling due before his death. In an
action on the policy by the beneficiary no
rule of the company was proved avoiding
the policy as stated.-Held, affirming the
judgment appealed against (48 N.S. Rep.
404), Fitzpatrick C.J. and Davies J. dis-
senting, that the company was estopped,
by conduct, from claiming that the
policy lapsed on non-payment of the note
and subsequent instalment.-Per Davies
J., that the non-payment of the note
could not be relied on as avoiding the
policy, but the estoppel did not extend to
the failure to pay the quarterly premium
which afterwards became due. CAPITAL

LIFE AssURANCE CO. OF CANADA V. PAR-
KER...................................462

EVIDENCE-Bill of sale-Transfer be-
tween near relatives-Preferential assign-
ment-Suspicious circumstances-Corrobo-
rative evidence-Bona fides-Practice.]
Where a bill of sale made between near
relatives is impeached as being in fraud
of creditors and the circumstances at-
tending its execution are such as to arouse
suspicion the court may, as a matter of
prudence, exact corroborative evidence
in support of the reality of the considera-
tion and the bona Jides of the transaction.
Judgment appealed from (20 B.C. Rep.
372; 7 West W.R. 416) reversed. Koor
v. SMITH............................ 554

2--Operation of railway-Equipment-
Coupling apparatus-Duty to provide and
maintain-Protection of employee-Inspec-
tion-'"Inevitable accident"-Negligence--
Findings of jury-Common employment-
Conflict of laws-"Railway Act," R.S.C.,
1906, c. 37, s. 264-Construction of statute
- Vis major........................ 113

See RAILWAYs 3.

3-Libel-Business reputation-Action
by incorporated company-Truth of alleged
facts-Fair comment-Justification-Pub-
lic interest-Qualified privilege-Charge to
jury-Misdirection-Misleading statements

EVIDENCE-Continued.
-Practice-Special damages-New trial
......................... ......... 17 9

See LIBEL.

4- Negligence-Defective system-Inju-
ry to emnployee-Verdict-Practice-Excep-
tion to judge's charge-New points on ap-
peal- New trial..................... 216

See PRACTICE AND PROCEDURE 3.

EXCHEQUER COURT-Registration of
trade mark--Rectificationof register-Juris-
diction of court-Construction of statute

........ 411
See TRADE MARK.

EXECUTION-Contract-Sale of mining
land-Substituted purchaser-Reservation
of claim against original purchaser-For-
feiture of second contract-Sale to other
parties-Effect on reserved claim ..... 527

See SALE 3.

EXPROPRIATION-"Expropriation Act,"
R.S.C., 1906, c. 143, ss. 8, 23, 31-Aban-
donment of proceedings-Compensation-
Allowance of interest-Construction of stat-
ute-Practice-Taxation of costs-Solicitor
and client-Reimbursement of expenses-
Interpretation of formal judgment-Refer-
ence to opinion of judge.] While the
owners still continued in possession of
lands in respect of which expropriation
proceedings had been commenced under
the "Expropriation Act," R.S.C. 1906,
ch. 143, and before the indemnity to be
paid had been ascertained, the proceed-
ings were abandoned, no special damages
having been sustained.-Held, that in
assessing the amount to be paid as com-
pensation to the owners, under the pro-
visions of the fourth sub-section of sec-
tion 23 of the "Expropriation Act,"
there could be no allowance of interest
either upon the estimated value of the
lands or upon the amount tendered there-
for by the Government.-The trial judge
by his written opinion, held that the
owners were entitled to be fully indemni-
fied for their costs as between solicitor
and client and for all legitimate and
reasonable charges and disbursements
made in consequence of the proceedings
which had been taken. The formal
judgment provided merely that costs
should be taxed as between solicitor and
client.-Per Davies, Idington, Anglin
and Brodeur JJ.-In the taxation of
costs, the registrar should follow the
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EXPROPRIATION-Continued.
directions given in the judge's opinion to
interpret the formal judgment as framed.
Duff J. contra.-Per Duff J. The regis-
trar, in taxing costs, is required by law to
follow the terms of the formal judgment
and it is not open to him to correct it in
order to make it accord with his inter-
pretation of the opinion judgment. The
court appealed from, however, may cor-
rect the formal judgment in so far as it
does not express the intention of the
opinion judgment. QUEBEC, JACQUES-
CARTIER ELECTRIC Co. v. THE KING.
FRONTENAC GAS Co. v. THE KING... 594

2-Railways-Materials for construction
-Notice to treat-Statute-"Railway Act",
R.S.C., 1906, c. 37, ss. 180, 191, 192, 193,
194, 196-Compensation-Date of ascer-
tainment of value-Order for possession-
Deposit of plans-Approval of Board of
Railway Commissioners.............. 1

See RAILWAYS 1.

FELLOW SERVANT-Government rail-
way regulations-Operation of trains-
Negligent signalling-Fault of fellow ser-
vant-Common fault-Boarding moving
train-Disobedience of employee-Volun-
tary exposure to danger-Cause of injury
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 8 8

See RAILWAYS 7.

FORECLOSURE-Mortgage - Payment
by instalments-Acceleration clause - Pay-
ment of part postponed-Right of fore-
closure.] A mortgage provided for pay-
ment in three annual sums of $2,500 each.
There was a special provision that out of
the last instalment the mortgagor could
retain $1,000 until he received a convey-
ance of the interest of an infant who, with
the mortgagee, executed an agreement to
convey when he became of age. There
was also the acceleration clause making
the whole amount due on default in pay-
ing any part. In an action to foreclose
default having been made in payment of
the first annual instalment, Held, affirm-
ing the decision of the Appellate Divi-
sion (31 Ont. L.R. 471), which maintained
the judgment at the trial (30 Ont. L.R.
502), that the postponement of the time
for payment of the $1,000, part of the last
instalment, did not disentitle the mort-
gagee to his remedy of foreclosing; but
Held, varying the judgment below, that
the acceleration clause in the mortgage
did not apply to the $1,000, payment of

FORECLOSURE-Continued.
which was postponed; that the personal
recovery against the mortgagor should
not include this sum; and that the judg-
ment below should be amended by pro-
viding that the proceedings should be
stayed by payment into court of the
balance.THousoN v. WILLSoN....... 307

FRAUDULENT ASSIGNMENT - Bill
of sale-Transfer between near relatives-
Preferential assignment-Suspicious cir-
cumstances-Corroborative evidence-Bona
fides-Practice.................... 554

See EVIDENCE 1.

GUARANTEE-Company law - Trading
company-Powers-Contract of suretyship
- R.S.O.1897, c.191................ 518

See CoMPANY 3.

AND see INSURANCE, GUARANTEE.

HIGHWAY - Negligence - Obstruction
of highway-Street railway-Trolley poles
between tracks-Statutory authority - Pro-
tection by light...................... 506

See RAILWAYS 6.

INDIAN LANDS-License to cut timber
-R.S.C. [18861 c. 43, ss. 54 and 55-

1 License for twelve months-Regulations-
Renewal of license.] Section 54 of R.S.C.
[1886] ch. 43 (now R.S.C. [19061 ch. 81)
enacted that licenses might be issued to
cut timber on Indian lands, and sec. 55
that "no license shall be so granted for
a longer period than twelve months from
the date thereof." By a regulation made
by the Governor-General in Council and
sanctioned by Parliament it was provided
that license holders who had complied
with all existing regulations should be
entitled to renewal on application.-
Held, affirming the judgment of the Ex-
chequer Court (14 Ex. C.R. 115) that a

1 license holder who has complied with the
regulations has no absolute right to a
renewal as a regulation making perpetual
renewal obligatory would be inconsistent
with the statutory limitation of twelve
months and, therefore, non-operative.
BOOTH v. THE KING................... 20

INSURANCE, FIRE-Fire insurance -
Statutory conditions-Gasoline "stored or
kept" on premises-Supply kept near build-
ing-Material circumstances-Non-disclo-
sure.] By a condition in a policy of in-
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INSURANCE, FIRE-Continued.
surance against fire the policy would be
void if more than five gallons of gasoline
were "kept or stored" at one time in the
building containing the property insured.
-Held, that keeping 15 or 16 feet from
said building, under an adjacent platform,
a barrel of gasoline for supplying the
quantity required for daily use was not
a breach of such condition.-Held, also,
reversing the decision of the Supreme
Court of Nova Scotia (48 N.S. Rep. 39),
that as the company, when issuing the
policy, knew that a gasoline engine had
been installed in the building for use in
manufacturing, and must be deemed to
have known that a reasonable supply of
gasoline for feeding it would be kept
close at hand, the keeping of the barrel
where it was placed was not a circum-
stance material to the risk, non-disclo-
sure of which would avoid the policy.
EVANGELINE FRUIT CO. v. PROVINCIAL
FIRE INS. CO. OF CANADA........... .474

2-General Conflagration-Acts of muni-
cipal officials-Demolition of buildings -
Statutory authority-R.S.Q., 1888, art.
4426-Indemnity - Subrogation - Tort -
Transfer of rights to municipality-Lia-
bility of insurer.] Article 4426, R.S.Q.,
1888, empowers town corporations, sub-
ject to indemnity to the owners, to cause
the demolition of buildings in order to
arrest the progress of fires; in the ab-
sence of a by-law to such effect power is
given to the mayor to order the neces-
sary demolition. In the town of Chicou-
timi, no such by-law having been enacted,
the mayor gave orders for the demoli-
tion of a building for the purpose of arrest-
ing the progress of a general conflagration
and, in carrying out his directions, an
adjacent building was destroyed which
was insured by respondents for $4,700.
The municipality settled with the owner
by paying her $5,500, as full indemnity
for all damages sustained, and obtained
a transfer of her rights under her policy
of insurance. In an action on the policy
so transferred, Held (Duff J. dissenting),
that, as the destruction of the building
insured was occasioned by an act justi-
fied by statutory authority and full in-
demnity had been paid, the municipality
was entitled to subrogation in the rights
of the owner and to maintain the action
against the insurance company for reim-
bursement to the extent of the amount
of the insurance upon the property.-Per
Duff J. dissenting.-Although the de-

INSURANCE, FIRE-Continued.
struction of the building insured was
occasioned by an act justified at common
law, the rights of the municipal corpora-
tion were determined by the principle
laid down in Citl de Qufbec v. Mahoney
(Q.R. 10 K.B. 378), and the claim for
reimbursement to the extent of the
amount for which the property was in-
sured should not be maintained. Quebec
Fire Insurance Co. v. St. Louis (7 Moo.
P.C. 286) applied. GUARDIAN ASSURANCE
Co. v. TowN OF Cnicourni ......... 562

INSURANCE, GUARANTEE-Insurance
-Fidelity bond-Untrue representations-
Materiality-R.S.O. [18971 c. 203, s. 141,
s.-s. 2.1 The tax collector of a town ap-
plied to a guarantee company for a bond
to secure the corporation against loss by
his dishonesty. The company submitted
to the mayor a number of questions
which he answered in writing, one being,
"What means will you use to ascertain
whether his accounts are correct?" His
answer was, "Auditors examine rolls and
his vouchers from treasurer yearly."
The auditors never examined the rolls
during the time the security continued.-
Held, per Fitzpatrick C.J. and Idington
and Anglin JJ., affirming the judgment
of the Appellate Division (30 Ont. L.R.
618), Davies J. dissenting, that this was
an untrue representation which avoided
the security.-Held, per Duff J.-That
the judgment of the court below could be
supported on the ground that material
representations made upon the applica-
tion for the contract of renewal upon
which the action was brought were un-
true and that the effect of sub-section (a)
is that such misrepresentations avoid the
contract ab initio.-Per Davies J.-That
the answer meant only that the "Munici-
palities Act" required a yearly audit,
which would be complied with, and that
it was not themayor's duty to check such
audit and see that it was properly per-
formed.-The bond was renewed without
fresh submission of,the' questions to the
mayor.-Held, that as the renewal refer-
red to the mayor's answers as incorporat-
ed therein, and as the latter had signed an
agreement that they should form the
basis of the bond or any renewal or con-
tinuation of the same the answers and
representations made thereby applied to
such renewal.-Held, further, that sub-
section 2 of section 141 of the Ontario
"Insurance Act" (R.S.O. [1897] ch. 203)
does not require the.policy to state that
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INSURANCE, GUARANTEE-Con.

any particular representation is material
to the contract, its effect being only that
no misrepresentation shall avoid the
policy unless it is material.-Jordan v.
Provincial Provident Institution (28 Can.
S.C.R. 554) followed. TowN OF ARN-
PRIOR V. UNITED STATES FIDELITY AND

GUARANTY CO...................... 94

INSURANCE, LIFE - Non-payment of
premiums-Misrepresentation to insured-
Estoppel.] P., in payment of premiums
on a life policy, gave his note for one in-
stalment and an overdue balance of
another. Shortly before it matured an
official of the company, specially autho-
rized to deal with the matter, informed
P. that his policy had lapsed owing to
the inclusion in the note of the overdue
balance which was against the company's
rules. In consequence of this representa-
tion P. did not pay the note nor tender
the amount of another instalment falling
due before his death. In an action on
the policy by the beneficiary no rule of
the company was proved avoiding the
policy as stated.-Held, affirming the
judgment appealed against (48 N.S. Rep.
404), Fitzpatrick C.J. and Davies J. dis-
senting, that the company was estopped,
by conduct, from claiming that the policy
lapsed on non-payment of the note and
subsequent instalment.-Per Davies J.,
that the non-payment of the note could
not be relied on as avoiding the policy,
but the estoppel did not extend to the
failure to pay the quarterly premium
which afterwards became due. CAPITAL

LIFE ASSURANCE CO. OF CANADA V.

PARKER................. ........... 4 62

INTEREST - " Expropriation Act,"
R.S.C., 1906, c. 143, ss. 8, 23, 31-Aban-
donment of proceedings-Compensation -
Allowance of interest-Construction of sta-
tute-Practice-Taxation of costs-Solici-
tor and client-Reimbursement of expenses
-Interpretation of formal judgment-
Reference to opinion of judge......... 594

See EXPROPRIATION 1.

JUDGMENT-Contract-Sale of Mining
land-Substituted purchaser-Reservation
of claim against original purchaser-For-
feiture of second contract-Sale to other
parties-Effect on reserved claim..... 527

See SALE 3.

2-"Expropriation Act," R.S.C., 1906,

JUDGMENT-Continued.
c. 143, ss. 8, 23, 31-Abandonment of pro-
ceedings - Compensation - Allowance of
interest-Construction of statute-Practice
-Taxation of costs-Solicitor and client-
Reimbursement of expenses-Interpretation
of formal judgment-Reference to opinion
ofjudge.......................... 594

See EXPROPRIATION 1.

3-Practice - Recalling judgment-De-
fect-Correction of omission-Amendment
of pleadings - Jurisdiction-Costs-Set-
tlement of minutes................. 629

See PRACTICE AND PROCEDURE 5.

JURISDICTION-Maritime law - Colli-
sion-Foreign ship-Proceedings in foreign
court-Jurisdiction in Canada. ]-Shortly
after a collision the owner brought
action in a United States court to
limit the liability of the tug "Smith"
and the extent of her liabiltiy was
fixed at $1,500. Later the two ships
(tug and tow) were seized in Cana-
dian waters, taken into a Canadian port
and released on receipt of a bond by a
guarantee company conditioned to pay
any amount awarded against either or
both. The action in rem was then pro-
ceeded with, resulting in both ships being
condemned.-Held, that the proceedings
in the United States did not oust the
Canadian court of jurisdiction.-Held,
per Idington J. The defendants are not
entitled to limitation of the damages
under United States or Canadian sta-
tutes, the same not having been pleaded
nor any evidence of it produced. - Per
Davies and Anglin JJ.-As the collision
occurred in the domestic waters of the
foreign ship held at fault the extent of
her liability must be determined by the
lex loci commissi delicti, and the damages
should be limited to the value of the
"Smith" immediately after the collision.
-Held, per Duff J., following the "Dic-
tator" ([1892] P. 304) and the "Gemma"
([1899] P. 285), that as the owners ap-
peared and contested the liability of the
ships they became parties to the action
and subject to have personal judgment
pronounced against them for the amount
of damages properly recoverable for the
negligence of their servants. The trial
judge having held, on the sole issue of
fact raised at the trial, that the "Smith,"
as between her and the "Moyles," was
solely to blame, the appellant owners
were primd facie liable for the full amount
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JURISDICTION-Continued.
of damages suffered. Assuming, how-
ever, that if the "Chinook" was free
from blame, they were entitled to the
benefit of the United States laws limiting
their liability to the value of the offend-
ing res, then, as this issue was not raised
or tried in the Exchequer Court, they
could only succeed if the facts in evidence
conclusively demonstrated the innocence
of the "Chinook" or, in other words,
that the "Smith" and "Chinook" were
not identified for the purpose of assigning
liability, the question of identification
being a question of fact depending upon
the particular circumstances. " A. L.
SuIT" AND "CHINOOK" V. ONTARIO

GRAVEL FREIGHTING Co.......... 39
AND see ADMIRALTY LAW.

2- Registration-Rectification of regis-
ter-Jurisdiction of Exchequer Court-
Construction of statute - "Trade Mark
and Design Act," R.S.C. 1906, c. 71,
ss. 11, 12, 13, 42-"Exchequer Court
Act," R.S.C., 1906, c. 140, s. 23.]
Under the provisions of sections 11, 12,
13 and 42 of the "Trade Mark and
Design Act," R.S.C., 1906, ch. 71, and
the twenty-third section of the "Ex-
chequer Court Act," R.S.C., 1906, ch.
140, the Exchequer Court of Canada has
jurisdiction to order the rectification of
the register of trade marks, at the suit
of any person aggrieved, notwithstanding
that the matter has not been referred to
the court by the Minister under the pro-
visions of the "Trade Mark and Design
Act." Duff J. dissented.-The judgment
appealed from (15 Ex. C.R. 265) was
affirmed. In re "VULCAN" TRADE MARK

. ........................... 411

JURY-Operation of railway - Equipment
-Coupling apparatus-Duty to provide
and maintain-Protection of employee-In-
spection-"Inevitable accident" - Negli-
gence-Findings of jury-Evidence - Com-
mon employment-Conflict of laws-"Rail-
way Act," R.S.C., 1906, c. 37, s. 264-
Construction of statute-Vis major.... 113

See RAILWAYS 3.

2- Libel-Business reputation-Ac-
tion by incorporated company - Truth of
alleged facts-Fair comment-Justification
-Public interest-Qualified privilege -
Charge to jury - Misdirection - Mislead-
ing Statements - Practice - Evidence -
Special damages-New trial .......... 179

See LIBEL.

JURY- Continued.
3-Negligence-Defective system - In-
jury to employee-Evidence-Verdict -
Practice-Exception to judge's charge -
New points on appeal-New trial ..... 216

See PRACTICE AND PROCEDURE 3.

LACHES-Lease of land-Option to pur-
chase-Specific performance-Right of Ac-
tion ................................ 603

See ACToN 4.

LEASE-Lessor and lessee-Lease of ad-
joining lots-Separate demises-Assign-
ment to one person-Termination of lease-
Valuation of improvements-Valuation as
a whole-Consent of counsel.] Two leases
of adjoining lots were, by assignment,
vested in C. Each lease provided that
if, on its expiration, the lessor refused to
renew he should give notice thereof to
the lessee and that valuators should be
appointed to value the buildings on the
land. Notice was given under each lease
and valuators were appointed, who, with-
out objection by the lessor's counsel,
valued the buildings on the two lots as
a whole, and fixed $35,000 as the value of
them all. In an action by the lessee to
recover this amount, Held, reversing the
judgment of the Appellate Division (32
Ont. L.R..48), Davies and Anglin JJ. dis-
senting, that the valuation must be set
aside, that the value of the buildings on
the lots should have been ascertained
separately.-Held, also, applying the
principle of Cameron v. Cuddy ([19141 A.C.
651) that the action should not be dis-
missed, but that the same or other valua-
tors should be appointed to ascertain the
value in a proper manner. IRWIN v.
CAMPBELL.......................... 358

2-Lease of land-Special condition-
Promise of sale-Option-Pacte de prg-
firence-Unilateral contract-Real rights-
Registry laws-Arts. 2082, 2085 C.C.-
Specific performance-Damages-Right of
action.] In a lease of lands for the term of
five years, which was registered, the les-
sor agreed to sell the property to the les-
see for a certain price at any time during
the term of the lease. It was also stipu-
lated that in the event of a proposed sale
to any other person, for any price what-
soever, the lessor should notify the lessee
thereof and give him the right, by pref-
erence, to exercise his option to purchase.
After the expiration of about two years of
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LEASE-Continued.
the term, the lessor served written notice
on the lessee requiring him to exercise his
option forthwith and stating that, in de-
fault, he would sell to another person,
without, however, mentioning the terms
and conditions of the proposed sale and,
on request by the lessee, these particulars
were refused. The lessee took no action
on this notice and the lessor executed a
deed of sale of the property to P. by con-
veyance in which the latter undertook
that the registered lease would be main-
tained in force. Two years later, the
lessee brought suit against the lessor and
P. for specific performance of the agree-
ment to sell and, alternatively, for dam-
ages against the lessor for breach of con-
tract.-Per curiam.-The notice as given,
without mentioning the terms and condi-
tions of the proposed sale to P., was in-
effectual to place the lessee in default in
regard to exercising his option; the
rights of the lessee under the deed of
lease continued to subsist during the
whole term of the lease.-Per Idington
and Brodeur JJ. (Duff and Anglin JJ.
contra).-The promise of sale and pacte
de pri.rence were accessory to the con-
tract of lease and created a real right in
favour of the lessee which was capable of
being registered against the leased lands.
The registration of the deed of lease and
actual knowledge by the purchaser of the
rights of the lessee thereunder. placed P.
in the position of a purchaser in bad faith
and, consequently, he became bound by
the. obligations resting upon the lessor
and specific performance should be de-
creed against him as well as against the
lessor.-Per Duff and Anglin JJ.-The
promise of sale and pacte de prdfgrence,
being stipulations separate and distinct
from the contract of lease, did not create
real rights in the property leased which
might be protected by registration under
the registry laws of the Province of Que-
bec. Under the laws of that province
(there being no evidence of bad faith on
the part of the purchaser), the purchase of
the leased property with knowledge of the
owner's obligations, in personam, could
not render such purchaser liable to a de-
cree for specific performance thereof.-
Per Fitzpatrick C.J. and Anglin J.-The
plaintiff had the right to bring his action
notwithstanding the expiration of the
period of two years after the date of the
sale; the wrongful act of the lessor, in
violation of his obligations under the deed
of lease, did not impose upon the lessee

LEASE-Continued.
the duty of asserting his rights at a period
earlier than that required in his option.-
judgment appealed from (Q.R. 23 K.B.
436) reversed. ST. DENIS V. QUEVILLON.

............... 603

LEGAL MAXIM-"Ex turpi causd non
oritur actio" ................ 149, at p 154

See AcroN 1.

LEGISLATION-Company - Dominion
corporation-Provincial registration-Ju-
ristic disability-Right of action-Contract
-Carrying on business within province-
Legislative jurisdiction-R.S. Sask. 1909,
c. 73, ss. 3, 10-Non-compliance with S.C.
Rules-Costs..................... 400

See COMPANY 2.

2-Constitutional law-Provincial legis-
lation-Succession duties-Taxation-Pro-
perty within province-Bona notabilia-
Sale of lands-Covenant-Simple contract
-Specialty-Construction of statute -
Severable provisions-R.S.M., 1902, c. 161,
s. 5-4 & 5 Edw. VII., c. 45, s. 4 (Mlan.)-
Appeal-Jurisdiction................ 428

See CONSTITUTIONAL LAW 1.

LESSOR AND LESSEE-Lease of ad-
joining lots-Separate demises - Assign-
ment to one person-Termination of lease-
Valuation of improvements-Valuation as
a whole-Consent of counsel .......... 358

See LEASE 1.

LIBEL-Business reputation-Action by
incorporated company-Truth of facts al-
leged-Fair comment-Justification-Pub-
lic interest-Qualified privilege-Charge to
jury-Misdirection-Misleading statements
-Practice-Evidence of special damage-
New trial.] There being a dispute be-
tween the parties as to the ownership of
certain lands, the plaintiffs, a commer-
cial corporation, obtained special legisla-
tion vesting the lands in question in the
company. On becoming aware of this
legislation, the defendant published let-
ters in several newspapers accusing the
company of obtaining it by political influ-
ence and preventing him vindicating his
title in the courts. In an action to re-
cover damages for libel, the trial judge
told the jury that the defendant's defence
of justification would be established if
they were satisfied that, although in fact
untrue, the defamatory statements had
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LIBEL-Continued.
been made in honest belief of their truth,
and that, if the publication were an hon-
est comment on the facts as stated, that,
in itself, would be sufficient to establish
the defence of fair comment. On the
findings of the jury, judgment was en-
tered for the defendant, but this judg-
ment was set aside, on the ground of mis-
direction, by the judgment appealed
from and a new trial ordered.-Held, per
curiam, that where a libel conveys impu-
tations calculated to injure a trading cor-
poration in respect of its business the cor-
poration can maintain an action for dam-
ages.-Per Duff J.-The publication
complained of was capable of being read
as charging the company with having
used political influence for the purpose of
procuring legislation giving it possession
of property in derogation of what, to its
knowledge, were the defendant's rights,
and this was an imputation calculated to
injure the commercial corporation in its
business.-Held, per Idington, Duff, An-
glin and Brodeur JJ., Davies J. dissent-
ing.- That the directions by the trial
judge as to the defences of justification
and fair comment were erroneous and
misleading.-Per Davies J. dissenting.-
Taken as a whole, the charge of the trial
judge was clear and explicit and placed
the material issues fairly before the jury,
and, consequently, the judgment entered
at the trial on the findings of the jury
ought not to be disturbed.-Per Anglin J.
dissenting.-That, as a judge could not
properly rule or a jury reasonably find
that the defendant's letters were calcu-
lated to injure the property of the plain-
tiffs or their business reputation, as a
commercial corporation, they could not
recover without proof of special damage.
-Judgment appealed from (Q.R. 22 K.B.
393) affirmed, Davies and Anglin JJ. dis-
senting. PRIcE V. CHICOUTIMI PULP CO.

................... 179

LICENCE-Licence to cut timber-Indian
lands-R.S.C., 1906, c. 43, ss. 43, 54-
Licence for twelve months-Regulations-
Renewal of licence................... 20

See INDIAN LANDS.

LIMITATION OF ACTIONS - Rail-
ways-Right of way-Clearance of combus-
tible matter-Burning worn-out ties-In-
jury from spread of fire-"Operation of the
railway"-"Railway Act" (R.S.C. [1906]
c. 37, ss. 297, 306).-Held, per Fitzpatrick

LIMITATION OF ACTIONS-Continued.
C.J. and Duff, Anglin and Brodeur JJ.,
that when worn-out ties are burned by
a railway compaiy on its right-of-way in
performance of the duty imposed by
section 297 of the "Railway Act" to keep
the right-of-way free from unnecessary
combustible matter any damage or injury
resulting therefrom is caused by reason
of the "operation of the railway" within
the meaning of that phrase in section 306,
and the right of action for such damage
or injury is prescribed by one year.-Per
Duff J.-The injury in such case may be
caused by reason of the "operation of the
railway" though the company, in burning
the ties, was not performing the duty
imposed by section 297.-Per Davies and
Idington JJ. dissenting.-By sub-section
2 of section 306 the application of the sec-
tion is limited to cases in which the
injury was caused "in pursuance of and
by authority of this Act or of the special
Act," and as the burning of the ties was
not so authorized the prescription could
not be relied on.-Held, also, Idington,
J. dissenting, that sub-section 4 of section
306 did not prevent the application of the
provision in sub-section 1 for limiting the
time in which action could be brought.-
The decision of the Appellate Division
(32 Ont. L.R. 104) maintaining the judg-
ment at the trial (31 Ont. L.R. 419) was
affirmed. GREER V. CANADIAN PACIFIC
Ry. Co............. ...... 338

LOTTERY-Illicit contract-Sale of land
-Subsequent purchaser-Action pdtitoire
-Right of Recovery-Ultra vires-Legal
maxim-"Ex turpi causd non oritur actio"
-Notary-Official of purchasing company
- Validity of deed................... 149

See CONTRACT 1.

MARITIME LAW-Admiralty law - Tug
and tow-Contract of navigation-Collision
of tug-Liability of tow-Foreign ship-
Proceedings in foreign court-Jurisdiction
in Canada.] The American tug "A. L.
Smith" was ascending the River St. Clair
having in tow the barge "Chinook," the
two being engaged in the business of their
common owner. The "Chinook" having
no propelling power nor steering appa-
ratus the navigation was controlled by
the officers and crew of the tug, the tow
being attached by a line fifteen feet long.
They kept on the American side and the
"Smith" sheered and collided with a
barge being towed down, causing it to
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MARITIME LAW-Continued.
sink.-Held, affirming the judgment of
the Exchequer Court (15 Ex. C.R. 111),
Davies and Anglin JJ. dissenting, that
the tug and tow must be regarded as one
ship and each was liable for the conse-
quences of the collision. The "American"
and the "Syria" (L.R. 6 P.C. 127) dis-
cussed and distinguished.-Per Davies
and Anglin JJ. dissenting, that as the
"Chinook" took no part in the naviga-
tion, and there being no master and ser-
vant relationship between her and the
"Smith," she should not be held liable.-
Shortly after the collision the-owner
brought action in a United States court
to limit the liability of the "Smith" and
the extent of her liability was fixed at
$1,500. Later the two ships were seized
in Canadian waters, taken into a Cana-
dian port and released on receipt of a
bond by a guarantee company condi-
tioned to pay any amount awarded
against either or both. The action in
rem was then proceeded with, resulting
in both ships being condemned.-Held,
that the proceedings in the United States
did not oust the Canadian Court of juris-
diction. "A. L. SIT" AND "CHINOOK"
v. ONTARIO GRAVEL FREIGHTING Co.. 39

AND see ADMIRALTY LAW.

MORTGAGE-Payment by instalments-
Acceleration clause-Payment of part post-
poned-Right of foreclosure.] A mortgage
provided for payment in three annual
sums of $2,500 each. There was a special
provision that out of the last instalment
the mortgagor could retain $1,000 until
he received a conveyance of the interest
of an infant who, with the mortgagee,
executed an agreement to convey when
he became of age. There was also the
acceleration clause making the whole
amount due on default in paying any part.
In an action to foreclose, default having
been made in payment of the first annual
instalment, Held, affirming the decision
of the Appellate Division (31 Ont. L.R.
471), which maintained the judgment at
the trial (30 Ont. L.R. 502), that the
postponement of the time for payment of
the $1,000, part of the last instalment,
did not disentitle the mortgagee to his
remedy of foreclosing; but Held, varying
the judgment below, that the accelera-
tion clause in the mortgage did not apply
to the $1,000, payment of which was post-
poned; that the personal recovery
against the mortgagor should not include
this sum; and that the judgment below

MORTGAGE-Continued.

should be amended by providing that the
proceedings should be stayed by pay-
ment into court of the balance. THOMSON
V. WLLSON ......................... 307

MUNICIPAL CORPORATION-Fire in-
surance-General conflagration-Acts of
municipal officials-Demolition of buildings
-Statutory authority-R.S.Q., 1888, art.
4426 - Indemnity - Subrogation - Tort
-Transfer of rights to municipality-
Liability of insurer.] Article 4426,
R.S.Q., 188, empowers town corporations,
subject to indemnity to the owners, to
cause the demolition of buildings in order
to arrest the progress of fires; in the ab-
sence of a by-law to such effect power is
given to the mayor to order the neces-
sary demolition. In the Town of Chi-
coutimi, no such by-law having been
enacted, the mayor gave orders for the
demolition of a building for the purpose
of arresting the progress of a general
conflagration and, in carrying out his
directions, an adjacent building was de-
stroyed which was insured by respondents
for $4,700. The municipality settled
with the owner by paying her $5,500, as
full indemnity for all damages sustained,
and obtained a transfer of her rights
under her policy of insurance. In an
action on the policy so transferred:-
Held (Duff J. dissenting), that, as the
destruction of the building insured was
occasioned by an act justified by statu-
tory authority and full indemnity had

I been paid, the municipality was entitled
to subrogation in the rights of the owner
and to maintain the action against the
insurance company for reimbursement to
the extent of the amount of the insurance
upon the property.-Per Duff J. dissent-
ing. Although the destruction of the
building insured was occasioned by an
act justified at common law, the rights of
the municipal corporation were deter-
mined by the principle laid down in Cit
de Qudbec v. Mahoney (Q.R. 10 K.B. 378),
and the claim for reimbursement to the
extent of the amount for which the prop-
erty was insured should not be main-
tained. Quebec Fire Insurance Co. v. St.
Louis (7 Moo. P.C. 286) applied., GUAR-
DIAN ASSURANCE Co. v. TOWN OF CHI-
couTimi.................. .......... 562

NAVIGATION-Maritime law-Tug and
tow-Contract of navigation-Collision of
tug-Liability of tow.] The American tug
"A. L. Smith" was ascending the River

INDEX. 675



[S.C.R. VOL. LI.

NAVIGATION-Continued.
St. Clair having in tow the barge "Chi-
nook," the two being engaged in the
business of their common owner. The
"Chinook" having no propelling power
nor steering apparatus the navigation
was controlled by the officers and crew
of the tug, the tow being attached by a
line fifteen feet long. They kept on the
American side and the "Smith" sheered
and collided with a barge being towed
down, causing it to sink.-Held, affirming
the judgment of the Exchequer Court
(15 Ex. C.R. 111), Davies and Anglin JJ.
dissenting, that the tug and tow must
be regarded as one ship and each was
liable for the consequences of the colli-
sion. The "American" and the "Syria"
(L.R. 6 P.C. 127) discussed and distin-
guished.-Per Davies and Anglin JJ. dis-
senting, that as the "Chinook" took no
part in the navigation, and there being
no master and servant relationship be-
tween her and the "Smith," she should
not be held liable. "A. L. SMITH" AND
"CHINOOK" V. ONTARIO GRAVEL FREIGHT-
ING Co........................... 39

AND see ADMIRALTY LAW.

NEGLIGENCE- Railways - Operation-
Equipment-Coupling apparatus-Duty to
provide and maintain-Protection of em-
ployees-Inspection-"Inevitable accident"
-Findings of jury-Evidence-Common
employment-Conflict of laws-"Railway
Act," R.S.C., 1906, c. 37, s. 264-Construc-
tion of statute - Vis major.] A car at-
tached to a fast-freight train arrived at
a station on the railway, in Saskatche-
wan, during a cold night in the winter;
it was equipped with an approved
coupling device, as required by section
264 (c) of the "Railway Act," R.S.C.
1906, ch. 37, and, on the arrival of the
train, it had been inspected according to
the usual practice and no defect was then
found. When the train was being moved
for the purpose of cutting out the car, the
uncoupling mechanism failed to work,
and, in consequence, the plaintiff, an em-
ployee, sustained injuries. Subsequently
the coupler was taken apart and it was
then discovered that the locking-block
was jammed with ice (not visible from
the exterior) which had formed inside
the chamber and prevented its release
by the uncoupling device used to discon-
nect the car before the train was moved.
In an action for damages, instituted in
the Province of Manitoba, the jury found
that the company had been negligent

NEGLIGEN.CE-Continued.
"through lack of proper inspection,'"and
judgment was entered on their verdict.
On appeal from the judgment of the Court
of Appeal for Manitoba setting aside the
verdict and entering judgment for the
defendants, Held, per Fitzpatrick C.J.
and Davies and Anglin JJ.-The obliga-
tion resting upon the company, both
under the statute and at common law,
was discharged by the customary in-
spection of the car which had been made
according to what was shewn to be good
railway practice, and there was no
further duty imposed in regard to un-
usual conditions not perceivable by the
ordinary methods of inspection.-Per
Davies and Anglin JJ.-Viewed as a
finding upon a question of fact, the ver-
dict of the jury upon the technical ques-
tion as to the system of inspection should
be set aside as being against evidence.
Jackson v. Grand Trunk Railway Co. (32
Can. S.C.R. 245); Jones v. Spencer (77
L.T. 537); Metropolitan Asylum District
v. Hill (47 L.T. 29); Jackson v. Hyde (28
U.C.Q.B. 294); and Field v. Rutherford
(29 U.C.C.P. 113), referred to.-Per
Anglin J. (Idington J. contra).-The de-
fence of common employment, although
taken away by legislation in the Province
of Saskatchewan, where the injuries were
sustained, was available as a defence in
the courts of Manitoba, where the action
wasbrought. The "Halley" (L.R. 2 P.C.
193) referred to.-Judgment appealed
from (23 Man. R. 435) affirmed, Idington
and Duff JJ. dissenting.-Per Idington
and Duff JJ. dissenting.-Section 264 of
the "Railway Act" imposes upon railway
companies the absolute and continuing
duty not only to provide, but also to
maintain in efficient use the apparatus
thereby required; where it is shewn that
the apparatus failed to operate, when
used, the onus is upon the railway com-
pany, in an action under section 386 of
the "Railway Act," to shew that there
had been a thorough inspection thereof
made to ascertain that it was in efficient
working order before the train was
moved. Johnson v. Southern Pacific Co.
(25 S.C. Repr. 159) referred to. PHELAN
v. GRAND TRUNK PACIFIc RWAY. CO. . 113

2- Defective system-Injury to em-
ployee - Evidence - Verdict - Practice
-Exception to judge's charge-New points
on appeal-New trial.] During bridge
construction a travelling crane was op-
erated on elevated tracks under a system
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NEGLIGENCE-Continned.
which did not provide of .signals on every
occasion when it was set in motion and it
was not provided with guards for the
protection of workmen employed upon
the elevated stagings. A signal was
given, on starting the crane, at some dis-
tance from the workmen; shortly after-
wards it came to a momentary stop and
moved on again towards the workmen
without any further signal and plaintiff
was injured. In his action for damages,
the plaintiff charged want of proper sys-
tem and guards. The Court of Appeal
set aside a judgment in favour of plaintiff,
upon a general verdict by the jury, and
ordered a new trial for the purpose of
assessing damages under the British Col-
umbia "Employers' Liability Act," on
the ground that it had been admitted
that there was a system in existence
which, if properly carried out, would have
been sufficient for the protection of the
workmen.-Held, that on a proper appre-
ciation of the evidence, having regard to
the course of the trial, the directions of
the trial judge had presented the issues
fully to the jury, and, there being evi-
dence to support it, their verdict ought
not to have been disturbed. Davies and
Anglin JJ. dissented.-Per Duff and Bro-
deur JJ.-Where exception to the direc-
tions of the judge has not been taken at
the trial or in the first court of appeal it
is, in the absence of special circumstances,
too late to urge such objections upon a
subsequent appeal to a higher court.
White v. Victoria Lumber and Manufactur-
ing Co. ( (1910) A.C. 606) followed. CRE-
VELING V. CANADIAN BRIDGE Co ..... 216

3-Power company-Accident to em-
ployee-Injury from supposed dead wire-
Duty of employer-Proper system.] A
power company is not liable for injury to
an employee from contact with an electric
wire represented to be harmless, but
which had, in some way become charged,
when it is shewn that every reasonable
precaution had been taken for the safety
of employees and there is nothing which
proves or from which it can be inferred
that the accident was due to the negli-
gence of some person for which the com-
pany was responsible.-Per Idington J.
dissenting. The only reasonable infer-
ence from the evidence is that the
accident was caused by negligence;
therefore, as decided by McArthur v.
Dominion Cartridge Co. ([1905] A.C.
72) and Toronto Railway Co. v. Fleming

47

NEGLIGENCE-Continued.
(47 Can. S.C.R. 612), it is not neces-
sary to determine precisely how such
negligence produced the injury com-
plained of. There was also some evi-
dence of a want of a proper system and of
failure to employ competent persons to
superintend the work.-Judgment of the
Appellate Division (32 Ont. L.R. 612) re-
versed, Fitzpatrick C.J. and Idington J.
dissenting. TORONTO POWER CO. V.
RAYNOR.......... .................. 490

4- Obstruction of highway-Street rail-
way-Trolley poles between tracks-Statu-
tory authority-Protection by light.] The
Act incorporating the Hamilton Street
Railway Co. authorized the City Council
to enter into an agreement with the com-
pany for the construction and location of
the railway. A by-law passed by the
Council directed that the poles for hold-
ing wires should, on part of a certain
street, be placed between the tracks,
which was done under supervision of the
City Engineer.-Held, reversing the
judgment appealed against (32 Ont. L.R.
578), that the location of the poles was
authorized by the legislature and did
not constitute an obstruction of the
highway amounting to a nuisance; the
company was, therefore, not liable for
injury resulting from an automobile while
driven at night coming in contact with
the pole.-Held, also, that as on the City
Council was cast the duty of regulating
the operation of the railway in respect
to traffic and travelling on the street and
it had made no regulation as to lighting
the pole the company was under no obli-
tion to do so. HAMILTOx STREET
RWAY. CO. V. WEI.................... 506

5-Government railway regulations --
Operation of trains-Negligent signaling-
Fault of fellow servant-Common fault-
Boarding moving train-Disobedience of
employee-Voluntary exposure to danger-
Cause of injury-R.S.C., 1906, c. 36, ss.
49, 54.] By a regulation of the Inter-
colonial Railway, no person is allowed to
get aboard cars while trains are in
motion. Without ascertaining that all
his train-crew were aboard, the con-
ductor signalled the engineman to start
his train from a station where it had
stopped to discharge freight. One of the
crew, who had been assisting in unload-
ing, then attempted to board the moving
train and, in doing so, he was injured.-
Held, that the injury sustained by the
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NEGLIGENCE-Continued.
employee was the direct and immediate
consequence of his infraction of the regu-
lation which he was, by law, obliged to
obey and not the result of the fault of
the conductor; that by disobedience to
the regulation, the employee had volun-
tarily exposed himself to danger from the
moving train; that the negligence of the
conductor in giving the signal to start
the train was not an act for which the
Government of Canada could be held
responsible and that its relation to the
accident was too remote to be regarded
as the cause of the injury.-Judgment
appealed from (15 Ex. C.R. 331), affirmed.
TURGEON v. THE KING............... 588

b
6--Railways-Shipping contract-Carry-
ing person in charge of live stock-Free pass
-Release from liability-Approved form-
Action by dependents-Conflict of laws-
"Railway Act," R.S.C., 1906, c. 37, s.
340............................. 234

See RAILWAYS 4.

NEW TRIAL-Libel-Business reputation
-Action by incorporated company-Truth
of alleged facts-Fair comment-Justifica-
tion-Public interest-Qualified privilege-
Charge to jury-Misdirection - Misleading
Statements - Practice-Evidence-Special
damages......................... 179

See LIBEL.

2-Negligence-Defective system-Injury
to employee-Evidence - Verdict - Prac-
tice-Exception to judge's charge - New
points on appeal-New trial ......... 216

See PRACTICE AND PROCEDURE 3.

NOTARY-Illicit contract-Lottery-Sale
of land-Subsequent purchaser-Action pat-
itoire-Right of recovery-Ultra vires-
Legal maxim-"Ex turpi causd non oritur
actio"-Officiating notary-Official of pur-
chasing company-Validity of deed.] Per
Duff J.-As the notary before whom the
deed impeached was executed was, at the
time of its execution, an official of the
company assuming to purchase the lands
in question, the deed was without
validity as an authentic conveyance.
PREVOST v. BEDARD ................. .149

AND See CONTRACT 1.

NUISANCE-Negligence - Obstruction of
highway-Street railway-Trolley poles be-
tween tracks-Statutory authority-Protec-
tion by light...................... 506

See RAILWAYS 6.

PERJURY-Criminal law-Form of oath
-Practice-Voire dire.] After examina-
tion on voire dire, in a judicial proceeding,
a person called as a witness (with the as-
sistance of an interpreter) went through a
ceremony accepted as the taking of an
oath in the form usual with his race and
class, knowing and intending that his tes-
timony should be received and acted
upon as evidence given under oath.-
Held, that on prosecution for perjury in
giving his testimony the witness could
not set up the defence that he had not
been duly sworn. Rex v. Lai Ping (11
B.C. Rep. 102); The Queen's Case (2
Brod. & Bing. 284)) Omychund v. Barker
(1 Atk. 21); Attorney-General v. Brad-
laugh (14 Q.B.D. 667), and Curry v. The
King (48 Can. S.C.R. 532), referred to.
-Judgment appealed from (19 D.L.R.
313; 30 West. L.R. 65) affirmed. SHAJOO
RAM v. THE KING................... 392

PLEADING-Practice-Recallingjudgment
-Defect-Correction of omission-Amend-
ment of pleadings - Jurisdiction - Costs-
Settlement of minutes.] Where by an
accidental slip or oversight the formal
judgment on an appeal failed to express
the clear intention of the court that cer-
tain amendments in the pleadings should
be allowed fdr the purpose of effective
relief to the successful party the Supreme
Court of Canada, on application subse-
quent to the transmission of the formal
judgment to the court below, ordered
that its judgment should be varied by
inserting therein a direction that the
judgment appealed from and the plain-
tiff's declaration should be varied so as
to correct the inadequate description of
certain lands therein mentioned. Rat-
tray v. Young (Cout. Dig. 1123), and
Penrose v. Knight (Cout. Dig. 1122), re-
ferred to. Idington and Duff JJ. dis-
sented from this order. - Per Duff J.
The judgment that the court -in fact pro-
nounced, and intended to pronounce, was
simply that the appeal should be dis-
missed; 'such judgment does not involve
any consequences whatever in respect of
the amendment of the judgment or plead-
ings in the court of original jurisdiction.
The power of the court to amend a judg-
ment after it has become a record of the
court is specially limited to making the
record conform to the judgment pro-
nounced or intended to be pronounced;
it does not authorize the recalling of the
judgment in order to deal with a col-
lateral matter not actually or construe-
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PLEADING-Continued.
tively involved in the court's decision.
The proper course was to apply to the
court of original jurisdiction for an
amendment of the record of that court.
-The application was allowed only upon
payment of costs thereof by the party
moving, inasmuch as it had been his duty
to have seen that the provision was in-
serted at the time of the settlement of the
minutes of judgment. PREVOST v. BED-
ARD.......... ...................... 629

PLANS - Railways - Expropriation -
Materials for construction-Notice to treat
-Statute-"Railway Act," R.S.C., 1906,
c. 37, ss. 180, 191, 192, 193, 194, 196-Com-
pensation-Date of ascertainment of value-
Order for possession-Deposit of plans-
Approval of Board of Railway Commis-
sioners............................ 1

See RAILWAYS 1.

PRACTICE AND PROCEDURE - Ap-
peal-Jurisdiction-Judgment of Court of
Review-Modijication of trial judgment-
AJ]frmance"Supreme Court Act," R.S.C.
1906, c. 139, a. 40.1 An action to restrain
the flooding of the plaintiff's land from
the defendants' railway ditch, was main-
tained by the Superior Court and an
order made directing the railway com-
pany to construct the necessary works
to cause the trouble to cease within a
time mentioned, failing which the plain-
tiff was authorized to do the works at
the company's expense. On an appeal
from this judgment, the Court of Review,
of its own motion, added more specific
directions as to the works to be done
and, instead of authorizing the plaintiff
to construct the works, in case of de-
fault, reserved his recourse for future
damages and dismissed the appeal.-
Held, that the judgment of the Court of
Review had confirmed that of the court
of first instance and, therefore, an appeal
therefrom would lie to the Supreme Court
of Canada under the provisions of section
40 of the "Supreme Court Act," R.S.C.
1906, ch. 139. Hull Electric Co. v. Cle-
ment (41 Can. S.C.R. 419), followed.
CANADIAN NORTHERN QUEBEC RWAY. CO.
v. CIcNrAC.......................... 136

2--Libel-Business reputation-Action
by incorporated company-Truth of facts al-
leged-Fair comment-Justification-Pub-
lic interest-Qualified privilege-Charge to
jury-Misdirection-Misleading statements
-Evidence of special damage-New trial.]

47%

PRACTICE AND PROCEDURE-Con.
There being a dispute between the
parties as to the ownership of cer-
tain lands, the plaintiffs, a commer-
cial corporation, obtained special legisla-
tion vesting the lands in question in the
company. On becoming saware of this
legislation, the defendant published let-
ters in several newspapers accusing the
company of obtaining it by political influ-
ence and preventing him vindicating his
title in the courts. In an action to re-
cover damages for libel, the trial judge
told the jury that the defendant's defence
of justification would be established if
they were satisfied that, although in fact
untrue, the defamatory statements had
been made in honest belief of their truth,
and that, if the publications were an hon-
est comment on the facts as stated, that,
in itself, would be sufficient to establish
the defence of fair comment. On the
findings of the jury, judgment was en-
tered for the defendant, but this judg-
ment was set aside, on the groumd of mis-
direction, by the judgment appealed
from and a new trial ordered.-Held, per
curiam, that where a libel conveys impu-
tations calculated to injure a trading cor-
poration in respect of its business the cor-
poration can maintain an action for dam-
ages.-Per Duff J.-The publication
complained of was capable of being read
as charging the company with having
used political influence for the purpose of
procuring legislation giving it possession
of property in derogation of what, to its
knowledge, were the defendant's rights,
and this was an imputation calculated to
injure the commercial corporation in its
business.-Held, per Idington, Duff, Au-
glin and Brodeur JJ., Davies J. dissent-
ing.-That the directions by the trial
judge as to the defences of justification
and fair comment were erroneous and
misleading.-Per Davies J. dissenting.-
Taken as a whole, the charge of the trial
judge was clear and explicit and placed
the material issues fairly before the jury,
and, consequently, the judgment entered
at the trial on the findings of the jury
ought not to be disturbed.-Pcr Anglin J.
dissenting.-That, as a judge could not
properly rule or a jury reasonably find
that the defendant's letters were calcu-
lated to injure the property of the plain-
tiffs or their business reputation, as a
commercial corporation, they could not
recover without proof of special damage.
-Judgment appealed from (Q.R. 22 K.B.
393) affirmed, Davies and Anglin JJ. dis-
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PRACTICE AND PROCEDURE-Con.
senting. PRICE V. CHICOUTIMI PULP Co.

.................... 179

3-Negligence-Defective system-Injury
to employee-Evidence-Verdict-Practice
-Exception to judge's charge-New points
on appeal-New trial.] During bridge
construction a travelling crane was op-
erated on elevated tracks under a system
which did not provide of signals on every
occasion when it was set in motion and it
was not provided with guards for the
protection of workmen employed upon
the elevated stagings. A signal was
given, on starting the crane, at some dis-
tance from the workmen; shortly after-
wards it came to a momentary stop and
moved on again towards the workmen
without any further signal and plaintiff
was injured. In his action for damages,
the plaintiff charged want of proper sys-
tem and guards. The Court of Appeal
set aside a judgment in favour of plaintiff,
upon a general verdict by the jury, and
ordered a new trial for the purpose of
assessing damages under the British Col-
umbia "Employers' Liability Act," on
the ground that it had been admitted
that there was a system in existence
which, if properly carried out,. would have
been sufficient for the protection of the
workmen.-Held, that on a proper appre-
ciation of the evidence, having regard to
the course of the trial, the directions of
the trial judge had presented the issues
fully to the jury, and, there being evi-
dence to support it, their verdict ought
not to have been disturbed. Davies and
Anglin JJ. dissented.-Per Duff and Bro-
deur JJ.-Where exception to the direc-
tions of the judge has not been taken at
the trial or in the first court of appeal, it
is, in the absence of special circumstances,
too late to urge such objections upon a
subsequent appeal to a higher court.
White v. Victoria Lumber and Manufactur-
ing Co. ( (1910) A.C. 606) followed. CRE-
VELING V. CANADIAN BRIDGE Co ..... 216

4- Criminal laow - Perjury - Form of
oath-Voire dire.]-After examination on
voire dire, in a judicial proceeding, a per-
son called as a witness (with the assist-
ance of an interpreter) went through a
ceremony accepted as the taking of an
oath in the form usual with his race and
class, knowing and intending that his
testimony should be received and acted
upon as evidence given under oath.-
Held, that on prosecution for perjury in

PRACTICE AND PROCEDURE-Con.
giving his testimony the witness could
not set up the defence that he had not
been duly sworn.-Rex v. Lai Ping (11
B.C. Rep. 102); The Queen's Case (2
Brod. & Bing. 284); Omychund v. Barker.
(1 Atk. 21); Attorney-General v. Brad-
laugh (14 Q.B.D. 667), and Curry v. The
King (48 Can. S.C.R. 532), referred to.-
Judgment appealed from (30 West. L.R.
65), affirmed. SHAJOO RAiM v. TiHE KING

........... 392

5-Rectlling judgment - Defect - Cor-
rection of omission-Amendment of plead-
ings-Jurisdiction - Costs - Settlement of
minutes.] Where by an accidental slip
or oversight the formal judgment on an
appeal failed to express the clear inten-
tion of the court that certain amendments
in the pleadings should be allowed for the
purpose of effective relief to the success-
ful party the Supreme Court of Canada,
on application subsequent to the trans-
mission of the formal judgment to the
court below, ordered that its judgment
should be varied by inserting therein a
direction that the judgment appealed
from and the plaintiff's declaration
9hould be varied so as to correct the in-
adequate description of certain lands
therein mentioned. Rattray v. Young
(Cout. Dig. 1123), and Penrose v. Knight
(Cout. Dig. 1122), referred to. Idington
and Duff JJ. dissented from this order.-
Per Duff J. The judgment that the court
in fact pronounced, and intended to pro-
nounce, was simply that the appeal
should be dismissed; such judgment does
not involve any consequences whatever
in respect of the amendment of the judg-
ment or pleadings in the court of original
jurisdiction. The power of the court to
amend a judgment after it has become a
record of the court is specially limited
to making the record conform to the
judgment pronounced or intended to be
pronounced; it does not authorize the
recalling of the judgment in order to deal
with a collateral matter not actually or
constructively involved in the court's
decision. The proper course was to
apply to the court of original jurisdiction
for an amendment of the record of that
court.-The application was allowed only
upon payment of costs thereof by the
party moving, inasmuch as it had been
his duty to have seen that the provision
was inserted at the time of the settle-
ment of the minutes of judgment. PRE-
VosT v. BEDARD......... ....... .. .. 629

680 INDEX.



S.C.R. VOL. LI.]

PRACTICE AND PROCEDURE-Con.
6-Maritime law-Tug and tow-Con-
tract of navigation-Collision of tug-Lia-
bility of tow-Foreign ship-Proceedings in
foreign court-Jurisdiction in Canada.. 39

See ADMIRALTY LAw.

7-Findings of jury-Defence of common
employment-Legislation in province of
cause of action-Conflict of laws ...... 113

See RAILWAYS 3.

8-Company-Dominion corporation -
Provincial registration-Juristic disability
-Right of action-Contract -Carrying on
business within province-Legislative juris-
diction-R.S. Sask. 1909, c. 73, ss. 3, 10-
Non-compliance with S.C. Rules-Costs
............................. 400

See COMPANY 2.

9-Bill of sale-Transfer between near
relatives-Preferential assignment - Sus-
picious circumstances - Corroborative evi-
dence-Bona fides-Practice.......... 554

See EVIDENCE 1.

10-' "Expropriation Act," R.S.C., 1906,
c. 143, ss. 8, 23, 31-Abandonment of pro-
ceedings-Compensation-Allowance of in-
terest-Construction of statute-Taxation
of costs-Solicitor and client-Reimburse-
ment of cxpenses-Interpretation of formal
judgment-Reference to opinion of judge

...................... 594
See EXPROPRIATION 1.

PRINCIPAL AND AGENT-Commission
on sales- "Accepted orders"-Contract
for sale--Construction.] A paper manu-
facturing company in Quebec agreed to
give W. a commission of five per cent. on
all "accepted orders" obtained by him in
Ontario to be payable as soon as an order
was shipped. Through W.'s agency a con-
tract was entered into whereby a com-
pany in Toronto agreed to purchase from
the Quebec company during one year
paper of a specified kind to the extent
of not less than $35,000 to be fur-
nished from time to time on receipt
of specifications and directions as to
destination. When paper to the value
of over $5,000 had been shipped under
this contract the Toronto company
refused to furnish further specifications
on the ground that said paper was not
satisfactory and the contract was not
further performed.-Held, per Fitzpat-

PRINCIPAL AND AGENT-Continued.
rick C.J. and Idington J. (Duff J. contra),
that the contract with the Toronto com-
pany constituted an "accepted order"
within the terms of the agreement with
W. who, as it was through the fault of his
principals that the contract was not per-
formed, was entitled to the balance of his
commission on the contract price of
$35,000.-Per Davies and Anglin JJ.-If
under the contract the only "accepted
orders" were those filled from time to
time on receipt of specifications and
directions from the purchasers the dis-
continuance of their sending in the same
was due to the failure of the vendors to
furnish satisfactory paper and V. was en-
titled to damages for being prevented by
such failure from earning his commission.
As the evidence shewed that he had done
all that could be incumbent upon him to
have the contract performed the measure
of his damages would be his commission
on the contract price.-Per Duff J. dis-
senting.-The only "accepted orders"
under the contract were those to be filled
from time to time on receipt of specifica-
tions. As his case under the pleadings
was confined to recovery of the commis-
sion on the basis of -the contract with the
Ontario company being an "accepted
order" and as no claim was put forward
(or investigated) at the trial on the basis
of the appellant having wrongfully been
prevented earning his commission by pro-
curing "accepted orders," or advanced by
the appellant at any stage of the proceed-
ings, the judgment could not be sustained
on that basis unless it was clear that all
the evidence bearing upon such a claim
was to be found in the record. WRYTE v.
NATIONAL PAPER CO................ 162

2-Broker- "Real Estate Agent"-Sale
of land-- "Listing" on broker's books-
Authority to make contract ........... 319

See BROKER.

3- Officer of company-Sale of business
premises-Authority to sign deed..... 374

See CoMtPANY 1.

PRINCIPAL AND SURETY
See SURETYSHIP.

RAILWAYS - Expropriation - Materials
for construction-Notice to treat-Statute
-"Railway Act," R.S.C., 1906, c. 37, ss.
180, 191, 192, 193, 194, 196-Compensation
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-Date for ascertainment of value-Order
for possession-Deposit of plans-Ap-
proval of Board of Railway Commissioners.]
With regard to obtaining materials for
tle construction of railways, the effect
of sub-section 2 of section 180 of the
"Railway Act," R.S.C. 1906, ch. 37,
merely requires the general provisions of
the Act relating to the using and taking
of lands to be observed in so far as they
are appropriate to the expropriation of
the lands and settling the compensation
to be paid therefor; section 192 of the
Act has no application to such a case.-
Notices were given in compliance with
sections 180, 193 and 194 of the "Railway
Act," and, before any change had taken
place in respect to the value of the lands
to be taken, the railway company ob-
tained an order of a judge permitting it
to do so and took possession of the lands
in question.-Held, that the title of the
company to the lands, when consum-
mated, must be considered as relating
back to the date when possession was
taken and that the compensation payable
therefor should be ascertained with ref-
erence to that time.-Judgment appealed
from (6 Alta. L.R. 471) affirmed. SAs-

KATCHEWAN LAND AND HOMESTEAD CO. V.
CALGARY AND EDMONTON RWAY. CO. 1

2- Construction of statute-"Railway
Act"-Spur line to industry-Rebate from
tolls-R.S.C. [19061 c. 37, s. 226.] By
section 226 of the "Railway Act" the
Railway Board may, on application by
the owner of an industry within six miles
of a railway order the company to con-
struct and operate a spur line from its
railway to such industry, the applicant
to provide for the cost of construction
and be repaid by a rebate to be fixed by
the Board "out of or in proportion to the
tolls chai-ged by the company in respect
of the carriage of traffic for the applicant
over the said spur or branch line."-
Held, Anglin J. dissenting, that such re-
bate was not restricted to the tolls for
carriage of goods over the said spur, but
was applicable to the tolls for carriage of
traffic over the company's main line to
and from the said industry. GRAND
TRUNK RWAY. Co. v. HEPWORTH SILICA
PRESSED BRICK Co................. 81

3- Operation of railways-Equipment-
Coupling apparatus-Duty to provide ond
maintain-Protection of employees-In-
spection - "Inevitable accident" - Negli-

RAILWAYS-Continued.

gence-Findings of jury-Evidence- Com-
mon employment-Conflict of laws-"Rail-
way Act," R.S.C., 1906, c. 37, s. 264-
Construction of statute-Vis major.] A
car attached to a fast-freight train ar-
rived at a station on the railway, in Sas-
katchewan, during a cold night in the
winter; it was equipped with an approved
coupling device, as required by section
264 (c) of the "Railway Act," R.S.C.,
1906, ch. 37, and, on the arrival of the
train, it had been inspected according to
the usual practice and no defect was then
found. When the train was being moved
for the purpose of cutting out the car, the
uncoupling mechanism failed to work
and, in consequence, the plaintiff, an
employee, sustained injuries. Subse-
quently the coupler was taken apart and
it was then discovered that the locking-
block was jammed with ice (not visible
from the exterior) which had formed in-
side the chamber and prevented its re-
lease by the uncoupling device used to
disconnect the car before the train was
moved. In an action for damages, insti-
tuted in the Province of Manitoba, the
jury found that the company had been
negligent "through lack of proper inspec-
tion," and judgment was entered on their
verdict. On appeal from the judgment
of the Court of Appeal for Manitoba set-
ting aside the verdict and entering judg-
ment for the defendants:-Ield, per
Fitzpatrick C.J. and Davies and Anglin
JJ.-The obligation resting upon the
company, both under the statute and at
common law, was discharged by the cus-
tomary inspection of the car which had
been made according to what was shewn
to be good railway practice, and there
was no further duty imposed in regard to .
unusual conditions not perceivable by
the ordinary methods of inspection.-
Per Davies and Anglin JJ.-Viewed as a
finding upon a question of fact, the ver-
dict of the jury upon the technical ques-
tion as to the system of inspection should
be set aside al being against evidence.
Jackson v. Grand Trunk Railway Co. (32
Can. S.C.R. 245); Jones v. Spencer (77
L.T. 537); Metropolitan Asylum District
v. Hill (47 L.T. 29); Jackson v. Hyde (28
U.C.Q.B. 294); and Field v. Rutherford
(29 U.C.C.P. 113), referred to.-Per An-
glin J. (Idington J. contra).-The defence
of common employment, although taken
away by legislation in the Province of
Saskatchewan, where the injuries were
sustained, was available as a defence in
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the courts of Manitoba, where the action
was brought. The "Halley" (L.R. 2
P.C. 193) referred to.-Judgment ap-
pealed from (23 Man. R. 435) affirmed,
Idington and Duff JJ. dissenting.-Per
Idington and Duff JJ. dissenting.-Sec-
tion 264 of the "Railway Act" imposes
upon railway companies the absolute and
continuing duty not only to provide, but
also to maintain in efficient use the appa-
rritus thereby required; where it is shewn
that the apparatus failed to operate,
when used, the onus is upon the railway
company, in an action under section 386
of the "Railway Act," to shew that there
had been a thorough inspection thereof
made to ascertain that it was in efficient
working order before the train was
moved. Johnson v. Southern Pac~fic Co.
(25 S.C. Repr. 159) referred to. PHELAN
F. GRAND TRUNK PACTFIC RWAY. Co. 113

4- Shipping contract-Carrying person
in charge of live stock-Free pass-Release
from liability-Approvedform-Negligence
-Action by dependents-Conflict of laws-
"Railway Act," R.S.C., 1906, c. 37, s. 340.]
The shipping bill for live stock, to be car-
ried from Manitoba to its destination in
the Province of Quebec, was in a form
approved by the Board of Railway Com-
missioners and provided that, if the per-
son in charge of the stock should be car-
ried at a rate less than full passenger fare
on the train by which the stock was
transported, the company should be free
from liability for death or injury whether
caused by the negligence of the company
or of its servants. C. travelled by the
train in charge of the stock upon a "Live-
Stock Transportation Pass" and signed
conditions indorsed in English thereon by
which he assumed all risks of injury and
released the company from liability for
damages to person or property while
travelling on the pass, whether caused by
negligence or otherwise. While the train
was passing through the Province of
Ontario, an accident happened through
the negligence of the company's em-
ployees and C. was killed. In an action
by his dependents, instituted in the Pro-
vince of Quebec, it was shewn that C.
could neither read nor write, except to
sign his name, and that he only under-
stood enough English to comprehend
orders in respect of his occupation as a
stock-man; there was no evidence that
the nature of the conditions was explained
to him.-Held (Fitzpatrick C.J. dissent-

RAILWAYS- Continued.

ing), that the railway company was
liable for damages in the action by the
dependents.-Per Davies, Idington, Duff
and Brodeur JJ. (Fitzpatrick C.J. and
Anglin J. contra), that, as C. could not
have known the nature of the conditions
or that they released the company from
liability, and the company had not done
what was reasonably sufficient to give
him notice of the conditions on which he
was being carried, the company was lia-
ble in damages either under the law of
Ontario or that of Quebec.-Per Anglin
J.-Although no action would lie in On-
tario unless the deceased would have had
a right of action, had he survived, and
such an action would have been barred
there by the contract signed by him.
nevertheless, in Quebec, where there is
no such rule of law, the action would lie,
though the wrongful act had been com-
mitted in Ontario, as it was of a class
actionable in Ontario. Machado v. Fon-
tes ( (1897) 2 Q.B. 231) applied.-Section
340 of the "Railway Act," R.S.C., 1906,
ch. 37, provides that "no contract, con-
dition . . . or notice made or given
by the company impairing, restricting oi
limiting its liability in respect of the car-
riage of any traffic shall . . . relieve
the company from such liability unless
such class of contract . . . shall
have been first authorized or approved
by order or regulation of the Board. (2)
The Board may, in any case or by regu-
lation, determine the extent to which the
liability of the company may be so im-
paired, restricted or limited." The
Board of Railway Commissioners made
an interim order permitting the use by
the company, until otherwise deter-
mined, of the shipping form used, but did
not expressly authorize the form contain-
ing the conditions signed by deceased.-
Held, per Fitzpatrick C.J. and Davies
and Anglin JJ. (Idington, Duff and Bro-
deur JJ. contra), that the contract signed
by deceased was one of a class of con-
tracts authorized by the Board.-Per
Duff J.-The contract signed by de-
ceased could not have the effect of limit-
ing the liability of the company in respect
of death because it was not in a form au-
thorized or approved by the Board of
Railway Commissioners and there had
been no order or regulation made by the
Board expressly determining the extent
to which the company's liability should
be impaired, restricted or limited as pro-
vided by sub-section 2 of section 340 of
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the "Railway Act."-Judgment appealed
from, affirming the judgment of the Su-
perior Court (Q.R. 24 K.B. 193; 46 S.C.
319) affirmed. CANADIAN PACIFIC RWAY.
Co. v. PARENT...................... 234

5- Right of way-Clearance of combus-
tible matter-Burning worn-out ties-In-
jury from spread of fire-Limitation of ac-
tion-"Operation of the railway"-"Rail-
way Act" (R.S.C. [1906] c. 37, ss. 297,
306).I Held, per Fitzpatrick C.J. and
Duff, Anglin and Brodeur JJ., that when
worn-out ties are burned by a railway
company on its right-of-way in perfor-
mance of the duty imposed by section
297 of the "Railway Act" to keep the
right-of-way free from unnecessary com-
bustible matter any damage or injury
resulting therefrom is caused by reason
of the "operation of the railway" within
the meaning of that phrase in section 306,
and the right of action for such damage or
injury is prescribed by one year.-Per
Duff J.-The injury in such case may be
caused by reason of the "operation of the
railway" though the company, in burning
the ties, was not performing the duty im-
posed by section 297.-Per Davies and
Idington JJ. dissenting. By sub-section
2 of section 306 the application of the
section is limited to cases in which the
injury was caused "in pursuance of and
by authority of this Act or of the special
Act" and as the burning of the ties was
not so authorized the prescription could
not be relied on.-Held, also, Idington J.
dissenting, that sub-section 4 of section
306 did not prevent the application of the
provision in sub-section 1 for limiting the
time in which action could be brought.-
The decision of the Appellate Division
(32 Ont. L.R. 104) maintaining the judg-
inent at the trial (31 Ont. L.R. 419) was
affirmed. GREER V. CANADIAN PACIFIc
RY. Co........... .................. 338

6-Negligence-Obstruct ion of highway-
Street railway-Trolley poles between
tracks-Statutory authority-Protection by
light.] The Act incorporating the Hamil-
ton Street Railway Co. authorized the
City Council to enter into an agreement
with the company for the construction
and location of the railway. A by-law
passed by the Council directed that the
poles for holding wires should, on part of
a certain street, be placed between the
tracks, which was done under supervision
of the City Engineer.-Held, reversing

RAILWAYS-Continued.
the judgment appealed against (32 Ont.
L.R. 578), that the location of the poles
was authorized by the legislature and
did not constitute an obstruction of the
highway amounting to a nuisance; the
company was, therefore, not liable for
injury resulting from an automobile while
driven at night coming in contact with
the pole.-Held, also, that as on the City
Council was cast the duty of regulating
the operation of the railway in respect to
traffic and travelling on the street and it
had made no regulation as to lighting the
pole the company was under no obligation
to do so. HAMILTON STREET RWAY. CO.
v. WEIR............................ 506

7-Government railway regulations-Op-
eration of trains-Negligent signaling-
Fault of fellow servant-Common fault-
Boarding moving train-Disobedience of
employee-Voluntary exposure to danger-
Cause of injury-R.S.C., 1906, c. 36, ss.
49, 54.] By a regulation of the Inter-
colonial Railway, no person is allowed to
get aboard cars while trains are in mo-
tion. Without ascertaining that all his
train-crew were aboard, the conductor
signalled the engineman to start his train
from a station, where it had stopped to
discharge freight. One of the crew, who
had been assisting in unloading, then
attempted to board the moving train
and, in doing so, he was injured.-Held,
that the injury sustained by the employee
was the direct and immediate conse-
quence of his infraction of the regulation
which he was, by law, obliged to obey
and not the result of the fault of the con-
ductor; that by disobedience to the regu-
lation, the employee had voluntarily ex-
posed himself to danger from the moving
train; that the negligence of the conduc-
tor in giving the signal to start the train
was not an act for which the Government
of Canada could be held responsible and
that its relation to the accident was too
remote to be regarded as the cause of the
injury.-Judgment appealed from (15
Ex. C.R. 331), affirmed. TURGEON V.
THE KING........................ 588

8-Contract-Purchase of railway bonds
-Consideration-Extension of line-
Breach of contract-Damages-Personal
liability of president of company-Appeal-
Jurisdiction......................... 283

See CONTRACT 4.
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REGISTRY LAWS-Lease of land-Spe-
cial condition-Promise of sale-Option-
Pacte de prefirence-Unilateral contract-
Real rights - Arts 2082, 2085 C.C. -
Specific performance - Damages - Right
of action.] In a lease of lands for the
term of five years, which was regis-
tered, the lessor agreed to sell the
property to the lessee for a certain
price at any time during the term of
the lease. It was also stipulated
that in the event of a proposed sale
to any other person, for any price what-
soever, the lessor should notify the lessee
thereof and give him the right, by pref-
erence, to exercise his option to purchase.
After the expiration of about two years of
the term, the lessor served written notice
on the lessee requiring him to exercise his
option forthwith and stating that, in de-
fault, he would sell to another person,
without, however, mentioning the terms
and conditions of the proposed sale and,
on request by the lessee, these particulars
were refused. The lessee took no action
on this notice and the lessor executed a
deed of sale of the property to P. by con-
veyance in which the latter undertook
that the registered lease would be main-
tained in force. Two years later, the
lessee brought suit against the lessor and
P. for specific performance of the agree-
ment to sell and, alternatively, for dam-
ages against the lessor for breach of con-
tract.-Per curiam. The notice as given,
without mentioning the terms and condi-
tions of the proposed sale to P.,. was in-
effectual to place the lessee in default in
regard to exercising his option; the
rights of the lessee under the deed of
lease continued to subsist during the
whole term of the lease.-Per Idington
and Brodeur JJ. (Duff and Anglin JJ.
contra). The promise of sale and pacte
de prffirence were accessory to the con-
tract of lease and created a real right in
favour of the lessee which was capable of
being registered against the leased lands.
The registration of the deed of lease and
actual knowledge by the purchaser of the
rights of the lessee thereunder placed P.
in the position of a purchaser in bad faith
and, consequently, he became bound by
the obligations resting upon the lessor
and specific performance should be de-
creed against him as well as against the
lessor.-Per Duff and Anglin JJ. The
promise of sale and pacte de prdftrence,
being stipulations separate and distinct
from the contract of lease, did not create
real rights in the property leased which
might he protected by registration under

REGISTRY LAWS-Continued.

the registry laws of the Province of Que-
bec. Under the laws of that province
(there being no evidence of bad faith on
the part of the purchaser), the purchase of
the leased property with knowledge of the
owner's obligations, in personam, could
not render such purchaser liable to a de-
cree for specific performance thereof.-
Per Fitzpatrick C.J. and Anglin J. The
plaintiff had the right to bring his action
notwithstanding the expiration of the
period of two years after the date of the
sale; the wrongful act of the lessor, in
violation of his obligations under the deed
of lease, did not impose upon the lessee
the duty of asserting his rights at a period
earlier than that required in his option.-
Judgment appealed from (Q.R. 23 K.B.
436) reversed. ST. DENIS V. QUEVILLON.

............. 603

RELEASE-Railways-Shipping contract
-Carrying person in charge of live stock-
Free pass-Release from liability-Ap-
proved form-Negligence-Action by de-
pendents-Conflict of laws-"Railway
Act," R.S.C., 1906, c. 37, s. 340..... 234

See RAILWAYs 4.

REVIEW, COURT OF-Affirmance on
appeal-Modification of trial judgment. 136

See APPEAL 1.

SALE-Broker- "Real estate agent"-
Sale of land-"Listing" on broker's books-
Principal and agent-Authority to make
contract.] Where the principal has mere-
ly instructed a broker to place lands on
his list of properties for sale, such "list-
ing" does not of itself constitute an au-
thorization to the broker to enter into a
contract for the sale of the lands on be-
half of his principal.-Jidgment appealed
from (7 West. W.R. 85) affirmed. PEA-
COCK i. WILKINsox ................ 319

2- Company-Powers-Sale of business
premises-Scal-Agreenent signed by offi-
cer.] An industrial company, unless for-
bidden by its charter, has power to sell its
business premises in order to secure
others more suitable, and a contract for
such sale may be valid though not under
the company's seal.-Where the contract
is executed by an officer of the company
to whom the necessary authority might
be given the other party thereto is not
called upon to ascertain if proper steps
had been taken to clothe him with such
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authority; it is sufficient that he is the
apparent agent of the company to trans-
act business of the kind and that the
power which he purports to exercise is
such as, under the constitution of the
company, he might possess.-Per Iding-
ton J. dissenting. A person dealing with
a minor officer of a company is supposed
to know what powers he has by by-law,
passed in the manner provided by its
charter, to enter into any unusual trans-
action. In this case it was not proved
that the officer signing the contract was
empowered to do so, and as the company
was not authorized to deal in real estate
the transaction was not one within the
apparent scope of his authority. The
contract was, therefore, not binding on
the company.-Judgment of the Appel-
late Division (31 Ont. L.R. 531) affirmed.
McKNIGHT CONSTRUCTION CO. V. VAN-
SICKLER............................ 74

3-Contract-Sale of mining land-Sub-
stituted purchaser-Reservation of claim
against original purchaser-Forfeiture of
second contract-Sale of land to other par-
ties-Effect on reserved claim.] In June.
1903, V. & Co., by agreement in writing,
contracted to sell, and C. to buy, mining
property for $125,000, to be paid $5,000
down and the balance in annual instal-
ments of $24,000. The 85,000 was paid
and in March, 1905, when an instalment
was overdue and the second accruing a
new agreement was executed, to which C.
was a party, for sale of the property to a
mining company for the same price and
on the same terms. This agreement
provided that nothing in it should affect
the right of the vendor to claim from C.
the amount payable under the original
contract up to March, 1905, otherwise the
latter was to be merged in the new con-
tract. The mining company made de-
fault in their payments and, as provided
in their contract, the vendors gave notice
that the contract was at an end and,
later, sold the property for $75,000.
They then took action against C. for the
amount unpaid on the original agreement
and recovered judgment. After the final
sale of the mine C. applied for and ob-
tained from a judge an order declaring
that V. &. Co. were not entitled to en-
force their judgment against him except
for the costs. On appeal from the affirm-
ance of this order by the Appellate Divi-
sion.-Held, affirming the decision of the
Appellate Division (32 Ont. L.R. 200)

SALE-Continued.
that by extinguishing the interest of the
mining company in the land and then
selling it V. &. Co. had put it out of their
power to place C. in the position he was
entitled to occupy on making payment
and had thus disabled themselves from
enforcing their judgment. ViviAN v.
CLERGUE........................... 527

4- Contract-Construction-Sale offoxes
-Mixed breeds.] By contract in writing
G. agreed to sell to C., who agreed to
buy, two black foxes "to be the offspring
of certain foxes purchased by the vendor
from Charles Dalton and W. R. Oulton
in the year 1911."-Held (Davies and
Duff JJ. dissenting), that the proper con-
struction of the contract was that the
two foxes to be sold must have both Dal-
ton and Oulton parentage and G. could
not be compelled to deliver a pair bred
from the Dalton strain only. COFFIN V.
G ILLIES............................ 539

5-Lease of land-Special condition-
Promise of sale-Option-Pacte de prg-
firence-Unilateral contract-Real rights-
Arts. 2082, 2085 C.C.-Specific per-
formance - Damages - Right of action.]
In a lease of lands for the term of five
years, which was registered, the lessor
agreed to sell the property to the les-
see for a certain price at any time during
the term of the lease. It was also stipu-
lated that in the event of a proposed sale
to any other person, for any price what-
soever, the lessor should notify the lessee
thereof and give him the right, by pref-
erence, to exercise his option to purchase.
After the expiration of about two years of
the term, the lessor served written notice
on the lessee requiring him to exercise his
option forthwith and stating that, in de-
fault, he would sell to another person,
without, however, mentioning the terms
and conditions of the proposed sale and,
on request by the lessee, these particulars
were refused. The lessee took no action
on this notice and the lessor executed a
deed of sale of the property to P. by con-
veyance in which the latter undertook
that the registered lease would be main-
tained in force. Two years later, the
lessee brought suit against the lessor and
P. for specific performance of the agree-
ment to sell and, alternatively, for dam-
ages against the lessor for breach of con-
tract.-Per curiam. The notice as given,
without mentioning the terms and condi-
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tions of the proposed sale to P., was in-
effectual to place the lessee in default in
regard to exercising his option; the
rights of the lessee under the deed of
lease continued to subsist during the
whole term of the lease.-Per Idington
and Brodeur JJ. (Duff and Anglin JJ.
contra). The prQmise of sale and pacte
de pr4fdrcnce were accessory to the con-
tract of lease and created a real right in
favour of the lessee which was capable of
being registered against the leased lands.
The registration of the deed of lease and
actual knowledge by the purchaser of the
rights of the lessee thereunder placed P.
in the position of a purchaser in bad faith
and, consequently, he became bound by
the obligations resting upon the lessor
and specific performance should be de-
ereed against him as well as against the
lessor.-Per Duff and Anglin JJ. The
promise of sale and pacte de prdftrence,
being stipulations separate and distinct
from the contract of lease, did not create
real rights in the property leased which
might be protected by registration under
the registry laws of the Province of Que-
bec. Under the laws of that province
(there being no evidence of bad faith on
the part of the purchaser), the purchase of
the leased property with knowledge of the
owner's obligations, in personam, could
not render such purchaser liable to a de-
cree for specific performance thereof.-
Per Fitzpatrick C.J. and Anglin J. The
plaintiff had the right to bring his action
notwithstanding the expiration of the
period of two years after the date of the
sale; the wrongful act of the lessor, in
violation of his obligations under the deed
of lease, did not impose upon the lessee
the duty of asserting his rights at a period
earlier than that required in his option.-
Judgment appealed from (Q.R. 23 K.B.
436) reversed. ST. DENTS V. QUEVILLON.

......................... 603

6- Sale of land-Deferred payment-
Omission of date-Completion of contract-
Acceptance by purchaser-Kew term-In-
struments of title-Delivery-Arts. 1025,
1235, 1472, 1491-1494, 1533, 1534 CC.] A
contract for the sale of land, in the Pro-
vince of Quebec, by which the date of the
deferred payment of an instalment of the
price is not fixed is, nevertheless, accord-
ing to the law of that province, a com-
pleted contract of which specific per-
formance may be enforced. (Duff and
Brodeur JJ. contra.)-In his letter accept-

SALE-Contin ued.
ing the offer of sale, the purchaser re-
quested the vendor to send to his notary
the documents of title and the registrar's
certified abstract of the deeds affecting
the property.-Held, per Fitzpatrick C.J.
and Anglin J. that this request did not
intend the stipulation of a new term to
the contract.-Per Brodeur J. Although
the vendor is obliged to furnish the docu-
ments of title, including the registrar's
certified abstract, yet, in the present
case, as it appeared that the vendor made
it a condition that the titles and certifi-
cate were not to be delivered into the
possession of the purchaser the request
in the letter of acceptance was a stipula-
tion of a new term which left the contract
incomplete. La Banque Ville Marie v.
Kent (Q.R. 22 S.C. 162), and Sauvd v.
Picard (20 Rev. de. Jur. 142) referred to.
-Judgment appealed from (Q.R. 23 K.B.
495) affirmed. LAREAU e. POIRIER.. 637

7-Illicit contract-Lottery-Sale of land
-Subsequent purchaser-Action pititoire
-Right of recovery-Ultra vires-Legal
maxim-"Ex turpi causd non oritur actio"
-Notary-Official of purchasing company
- Validity of deed................... 149

See CONTRACT 1.

8-Constitutional law-Provincial legis-
lation - Succession duties - Taxation -
Property within province-Bona notabilia-
Sale of lands-Covenant-Simple contract
-Specialty-Construction of statute-Seo-
erable provisions-R.S.M., 1902, c. 161, s.
5-4 & 5 Edw. VII., c. 45, s. 4 (Alan.)-
Appeal-Jurisdiction................ 428

See CONSTITUTIONAL LAW 1.

SHIPPING-laritime law-Tug and tow
-Contract of navigation-Collision of tug-
Liability of tow-Foreign ship-Proceed-
ings in foreign court-Jurisdiction in Can-
ada.............................. 39

See AMIArLTY LAW.

SOLICITOR AND CLIENT - "Expro-
priation Act," R.S.C., 1906, c. 143, ss. 8,
23, 31-Abandonment of proceedings-
Compensation-Allowance of interest-
Construction of statute-Practice-Taxa-
tion of costs-Solicitor and client-Reim-
bursement of expenses-Interpretation of
formal judgment-Reference to opinion of
judge............................... 594

See EXPROPRIATION 1.
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SPECIFIC PERFORMANCE-Lease of
land-Special condition-Promise of sale-
Option-Pacte de prdfdrence-Unilateral
contract-Real rights-Registry laws-
Arts. 2082, 2085 C.C.-Damages-Right of
A ction ............................. 603

See LEASE 2.

STATUTE - Railways - Expropriation-
Materials for construction-Notice to treat
-"Railway Act," R.S.C., 1906, c. 37, ss.
180, 191, 192, 193, 194, 196-Compensation
-Date for ascertainment of value-Order
for possession-Deposit of plans-Ap-
proval of Board of Railway Commissioners.]
With regard to obtaining materials for
the construction of railways, the effect
of sub-section 2 of section 180 of the
"Railway Act," R.S.C. 1906, ch. 37,
merely requires the general provisions of
the Act relating to the using and taking
of lands to be observed in so far as they
are appropriate to the expropriation of
the lands and settling the compensation
to be paid therefor; section 192 of the
Act has no application to such a case.-
Notices were given in compliance with
sections 180, 193 and 194 of the "Railway
Act," and, before any change had taken
place in respect to the value of the lands
to be taken, the railway company ob-
tained an order of a judge permitting it
to do so and took possession of the lands
in question.-Held, that the title of the
company to the lands, when consum-
mated, must be considered as relating
back to the date when possession was
taken and that the compensation payable
therefor should be ascertained with ref-
erence to that time.-Judgment appealed
from (6 Alta. L.R. 471) affirmed. SAS-
KATCHEWAN LAND AND HOMESTEAD CO. v.
CALGARY AND EDMONTON RWAY. CO. 1

2-Licence to cut timber-Indian lands-
R.S.C. [1886] c. 43, ss. 54 and 55-Licence
for twelve months - Regulations-Renewal
of licence.] Section 54 of R.S.C. [1886]
ch. 43 (now R.S.C. [1906] ch. 81) enacted
that licences might be issued to cut tim-
ber on Indian lands and sec. 55 that "no
licence shall be so granted for a longer
period than twelve months from the
date thereof." By a regulation made by
the Governor-General in Council and
sanctioned by Parliament it was provided
that licence holders who had complied
with all existing regulations should be
entitled to renewal on application.-
Held, affirming the judgment of the Ex-
chequer Court (14 Ex. C.R. 115), that

STATUTE-Continued.
a licence holder who has complied with
the regulations has no absolute right to
a renewal as a regulation making per-
petual renewal obligatory would be in-
consistent with the statutory limitation
of twelve months and, therefore, non-
operative. BOOTH v. THE KING.. . .. 20

3-Construction of Statutes-" Railway
Act"-Spur line to industry-Rebate from
tolls-R.S.C. [1906] c. 37, s. 226.] By
section 226 of the "Railway Act" the
Railway Board may, on application by
the owner of an industry within six miles
of a railway order the company to con-
struct and operate a spur line from its
railway to such industry, the applicant-
to provide for the cost of construction
and be repaid by a rebate to be fixed by
the Board "out of or in proportion to the
tolls charged by the company in respect
of the carriage of traffic for the applicant
over the said spur or branch line."-
Held, Anglin J. dissenting, that such re-
bate was not restricted to the tolls for
carriage of goods over the said spur, but
was applicable to the tolls for carriage of
traffic over the company'a main line to
and from the said industry. GRAND
TRUNK RWAY. Co. v. HEPWORTH SILICA
PRESSED BRICK Co................. 81

4- Railways - Operation-Equipment-
Coupling apparatus-Duty to provide and
maintain-Protection of employees-In-
spection - "Inevitable accident" - Negli-
gence-Findings of jury-Evidence-Com-
mon employment-Conflict of laws-"Rail-
way Act," R.S.C., 1906, c. 37, s. 264-
Construction of statute-Vis major.] A
car attached to a fast-freight train ar-
rived at a station on the railway, in Sas-
katchewan, during a cold night in the
winter; it was equipped with an approved
coupling device, as required by section
264 (c) of the "Railway Act," R.S.C.,
1906, ch. 37, and, on the arrival of the
train, it had been inspected according to
the usual practice and no defect was then
found. When the train was being moved
for the purpose of cutting out the car, the
uncoupling mechanism failed to work
and, in consequence, the plaintiff, an
employee, sustained injuries. Subse-
quently the coupler was taken apart and
it was then discovered that the locking-
block was jammed with ice (not visible
from the exterior) which had formed in-
side the chamber and prevented its re-
lease by the uncoupling device used to
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disconnect the car before the train was
moved. In an action for damages, insti-
tuted in the Province of Manitoba, the
jury found that the company had been
negligent "through lack of proper inspec-
tion," and judgment was entered on their
verdict. On appeal from the judgment
of the Court of Appeal for Manitoba set-
ting aside the verdict and entering judg-
ment for the defendants:--Held, per
Fitzpatrick C.J. and Davies and Anglin
JJ.-The obligation resting upon the
company, both under the statute and at
common law, was discharged by the cus-
tomary inspection of the car which had
been made according to what was shewn
to be good railway practice, and there
was no further duty imposed in regard to
unusual conditions not perceivable by
the ordinary methods of inspection.-
Per Davies and Anglin JJ.-Viewed as a
finding upon a question of fact, the ver-
dict of the jury upon the technical ques-
tion as to the system of inspection should
be set aside as being against evidence.
Jackson v. Grand Trunk Railway Co. (32
Can. S.C.R. 245); Jones v. Spencer (77
L.T. 537); Metropolitan Asylum District
v. Hill (47 L.T. 29); Jackson v. Hyde (28
U.C.Q.B. 294); and Field v. Rutherford
(29 U.C.C.P. 113), referred to.-Per Ang-
lin J. (Idington J. contra).-The defence
of common employment, although taken
away by legislation in the Province of
Saskatchewan, where the injuries were
sustained, was available as a defence in
the courts of Manitoba, where the action
was brought. The "Halley" (L.R. 2
P.C. 193) referred to.-Judgment ap-
pealed from (23 Man. R. 435) affirmed,
Idington and Duff JJ. dissenting.-Per
Idington and Duff JJ. dissenting.-Sec-
tion 264 of the "Railway Act" imposes
upon railway companies the absolute and
continuing duty not only to provide, but
also to maintain in efficient use the appa-
ratus thereby required; where it is shewn
that the apparatus failed to operate,
when used, the onus is upon the railway
company, in an action under section 386
of the "Railway Act," to shew that there
had been a thorough inspection thereof
made to ascertain that it was in efficient
working order before the train was
moved. Johnson v. Southern Pacific Co.
(25 S.C. Repr. 159) referred to. PHLAN
V. GRAND TRUNK PAciFic RWAY. Co. 113

&--Dominion corporation - Provincial
registration-Juristic disability-Right of

STATUTE-Continued.

action-Contract-Carrying on business
within province-Legislative jurisdiction-
R.S. Sask. 1909, c. 73, ss. 3, 10-Non-
compliance with S.C. Rule-Costs.] A
company, having its chief place of busi-
ness in the Province of Quebec and incor-
porated under the Dominion statute with
power to trade and carry on its business
throughout the Dominion of Canada, did
not comply with the provisions of the
"Foreign Companies Act," R.S. Sask.,
1909, ch. 73, requiring registration pre-
vious to carrying on business within the
Province of Saskatchewan. In the or-
dinary course of its business, it sold and
brought certain machinery into the pro-
vince and did the work of installing it
therein for a price which included setting
it up and starting it working. An action
for the contract price was dismissed by
the judgment of the trial court (6 West.
W.R. 1159), and this judgment was af-
firmed by the Supreme Court of Sas-
katchewan, on the ground that the un-
registered extra-provincial company was
denied the right of action in the courts of
the province by the tenth section of the
"Foreign Companies act."-On appeal to
the Supreme Court of Canada, the judg-
ment appealed from (7 West. W.R. 89)
was reversed.-Per Idington J.-The
more setting up and starting the working
of the machinery by the extra-provincial
company did not constitute the carrying
on of business in the Province of Sas-
katchewan within the meaning of the
"Foreign Companies Act."-Per Anglin
J.-The installation of the plant was a
substantial part of the consideration of
the contract and, consequently, the un-
registered extra-provincial company
would be denied the right of enforcing
its claim by action in the courts of the
province under the provisions of the
tenth section of the "Foreign Companies
Act," but, inasmuch as the legislation in
question had the effect of depriving the
extra-provincial company of the status,
capacities and powers which were the
natural and logical consequences of its
incorporation by the Dominion Govern-
ment, it is ultra vires of the provincial
legislature and inoperative for the pur-
pose of depriving the company of its right
to maintain the action in the provincial
courts. John Deere Plow Company v.
Wharton ([1915] A.C. 330), applied.-
Costs were refused the appellant, on the
allowance of the appeal, in consequence
of non-compliance with Supreme Court
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Rule No. 30 in respect of the printing of
the statutes regarding which questions
were raised. LINDE CANADIAN REFRIG-
ERATOR CO. v. SASKATCHEWAN CREAMERY
Co.................. ........ 400

6-Trade mark - Registration - Recti-
fication of register-Jurisdiction of Ex-
chequer Court-Construction of statute-
"Trade Mark and Design Act," R.S.C.,
1906, c. 71, ss. 11, 12, 13, 42 - "Exchequer
Court Act," R.S.C., 1906, c. 140, s. 23.]
Under the provisions of sections 11, 12,
13 and 42 of the "Trade Mark and Design
Act," R.S.C., 1906, ch. 71, and the
twenty-third section of the "Exchequer
Court Act," R.S.C., 1906, ch. 140, the
Exchequer Court of Canada has jurisdic-
tion to order the rectification of the
register of trade marks, at the suit of
any person aggrieved, notwithstanding
that the matter has not been referred to
the court by the Minister under the pro-
visions of the "Trade Mark and Design
Act." Duff J. dissented.-The judg-
ment appealed from (15 Ex. C.R. 265)
was affirmed. In re "VULCAN" TRADE
MARK........................... 411

7-Constitutional law - Provincial legis-
lation - Succession duties - Taxation -
Property within province - Bona nota-
bilia - Sale of lands - Covenant -
Simple contract - Specialty - Construc-
tion of statute - Severable provisions
- R.S.M. 1902, c. 161, s. 5 (Man.)-
4 & 5 Edw. VII., c. 45, s. 4 (Man.) -
Appeal-Jurisdiction-Surrogate Court-
Persona designata.] M., who died in
June, 1908, had his domicile in Manitoba
and, under a verbal agreement, had
erected elevators for L., also domiciled
in Manitoba, on lands belonging to the
Canadian Pacific Railway Company in
the Province of Saskatchewan. Until
fully paid for the buildings were to re-
main the property of M. who was to re-
tain possession and operate the elevators
and all net revenues were to be applied in
reduction of the price for which they had
been constructed. M. also owned lands
in Saskatchewan, known as the "Kirkella
Lands," which he had agreed to sell to
purchasers under agreements under seal,
in his possession in Manitoba at the time
of his death, by which he remained owner
until they had been fully paid for and then
the lands were to be conveyed to the pur-
chasers. The agreements contained no
specific covenant to pay the price of the

STATUTE-Continued.
lands. The executors denied the right of
the Government of Manitoba to collect
succession duties in respect of these debts
under the Manitoba "Succession Duties
Act," R.S.M., 1902, ch. 161, sec. 5, as re-
enacted by the Manitoba statute 4 & 5
Edw. VII., ch. 45, sec. 4.-Per curiam.
The debt due under the contract with L.
constituted property within the Province
of Manitoba and, as such, was liable for
succession duty as provided by the Mani-
toba statute. Also Davies J. dissenting,
that under the agreements for sale of the
"Kirkella Lands" a covenant to pay
should be implied and, consequently,
they were specialty debts which, as such,
constituted property within the Province
of Manitoba and were liable for succession
duty there.-Per Davies, Idington, An-
glin and Brodeur JJ. The duties im-
posed by the Manitoba "Succession Du-
ties Act" are direct taxation and, conse-
quently, the legislation imposing them is
intra vires of the provincial legislature.-
Per Idington and Brodeur JJ. The pro-
vincial legislature is competent to impose
taxation as a condition for obtaining the
benefit of probate.-Per Duff J. In so
far as the statute professes to impose
duties in respect of property having a
situs within Manitoba it is intra vires of
the provincial legislature. Rex v. Lovitt
([19121 A.C. 212) followed. In so far as
the statute professes to impose duties on
property not having a situs in Manitoba
and without respect to the domicile of the
owner, the reasoning of Lord Moulton in
Cotton v. The King ([1914] A:C. 176), ap-
plies, the result of which is that such
taxation if effectual in cases in which the
beneficiary is domiciled abroad cannot be
"direct taxation" within the meaning of
section 92 of the "British North America
Act, 1867."-Per Anglin J. The succes-
sion duties imposed by the Manitoba
statute are not fees payable for services
rendered, but constitute taxation subject
to the restrictions mentioned in item 2 of
section 92 of the "British North America
Act, 1867."-Per Duff and Anglin JJ.
The provisions of the Manitoba "Succes-
sion Duties Act" in respect to taxation
which may be ultra vires may be treated
as severable and do not render the statute
ineffective as a whole.-Idington and
Anglin JJ. questioned the jurisdiction of
the Supreme Court of Canada under sub-
section (d) of section 37 of the "Supreme
Court Act," to entertain an appeal in a
matter or proceeding originating in the
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Surrogate Court of Manitoba.-Anglin J.
suggested that in the proceedings pro-
vided for by section 19 of the Manitoba
"Succession Duties Act" the judge of the
Surrogate Court would act as persona
designata and that there may not be an
appeal from his order to the Supreme
Court of Canada.-The judgment ap-
pealed from (24 Man. R. 310) was af-
firmed. In re Mvsa ETATE ........ 428

8-"Expropriation Act," R.S.C., 1906,
c. 143, ss. 8, 23, 31 - Abandonment
of proceedings - Compensation - Allow-
ance of interest-Construction of statute
-Practice-Taxation of costs-Solicitor
and client-Reimbursement of expenses-
Interpretation of formal judgment-Refer-
ence to opinion of judge.] While the
owners still continued in possession of
lands in respect of which expropriation
proceedings had been commenced under
the "Expropriation Act," R.S.C. 1906,
ch. 143, and before the indemnity to be
paid had been ascertained, the proceed-
ings were abandoned, no special damages
having ben sustained.-Held, that in
assessing the amount to be paid as com-
pensation to the owners, under the pro-
visions of the fourth sub-section of sec-
tion 23 of the "Expropriation Act,"
there could be no allowance of interest
either upon the estimated value of the
lands or upon the amount tendered there-
for by the Government.-The trial judge,
by his written opinion, held that the
owners were entitled to be fully indemni-
fied for their costs as between solicitor
and client and for all legitimate and
reasonable charges and disbursements
made in consequence of the proceedings
which had been taken. The formal
judgment provided merely that costs
should be taxed as between solicitor and
client.-Per Davies, Idington, Anglin
and Brodeur JJ.-In the taxation of
costs, the registrar should follow the
directions given in the judge's opinion to
interpret the formal judgment as framed.
Duff J. contra.-Per Duff J.-The regis-
trar, in taxing costs, is required by law to
follow the terms of the formal judgment
and it is not open to him to correct it in
order to make it accord with his inter-
pretation of the opinion judgment. The
court appealed from, however, may cor-
rect the formal judgment in so far as it
does not express the intention of the
opinion judgment. QUEBEC, JACQUES-
CARTIER ELECTRIC CO. v. THE KING.
FRONTENAC GAS CO. v. THE KING.... 594

STATUTE-Continued.
9- Shipping contract-Approvcd form-
Release-"Railway Act," R.S.C., 1906, c.
37, s. 340........................... 234

See RAILWAYS 4.

10- Insurance - Fidelity bond - Untrue
representation - Materiality - R.S.O.,
1897, c. 203, s. 141, ss. 2.............. 94

See INSURANCE, GUARANTEE.

11--Negligence-Obstruction of highway
-Street railway-Trolley poles between
tracks-Statutory authority-Protection by
light............................... 506

See RAILWAYS 6.

12-General conflagration-Acts of munici-
pal officials-Demolition of buildings-
Statutory authority-R.S.Q., 1888, art.
4426............................ 562

See INSURANCE, FIRE 2.

STATUTES-R.S.C., 1906, c. 36, ss. 49,
54 (Government railways) ............ 588

See RAILWAYS 7.

2- R.S.C., 1906, c. 37, ss. 180, 191, 192,
193, 194, 196 ("Railway Act") ........ 1

See RAILWAYS 1.

3-R.S.C., 1906, c. 37, s. 226 ("Railway
A ct" ).............................. 81

See RAILWAYS 2.

4- R.S.C., 1906, c. 37, s. 264 ("Railway
A ct" ).............................. 113

See RAILWAYS 3.

5- R.S.C., 1906, c. 37, s. 340 ("Railway
A ct" ).............................. 234

See RAILWAYS 4.

6- R.S.C., 1906, c. 37, ss. 297, 306
("Railway Act"..................... 338

See RAILWAYS 5.

7 R.S.C., 1906, c. 81 (Timber licences)
. .. . . . . .. . . .. .. .. . . . . . . .. . . . . . . .. . . 2 0

See INDIAN LANDS.

8- R.S.C., 1906, c. 71 ("Trade Mark and
Design A ct")....................... 411

See TRADE MARK.

9- R.S.C., 1906, c. 140, s. 23 ("Ex-
chequer Court Act")........ ......... 411

See TRADE MARK.
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10-R.S.C., 1906, c. 143, ss. 8, 23, 31
("Expropriation Act") .............. 594

See EXPROPRIATION 1.

11-(D.) 3 & 4 Geo. V., c. 51, s. 1
("Supreme Court Act")............. 283

See APPEAL 2.

12- R.S.O., 1897, c. 191 ("Ontario Com-
panies Act") ..................... 518

See COMPANY 3.

13-R.S.O., 1897, c. 203, s. 141 (Insur-
ance)............................... 94

See INSURANCE, GUARANTEE.

14--R.S.Q., 1888, art. 4426 (Conflagra-
tions).............................. 562

See INSURANCE, FIRE, 2.

15-R.S.M., 1902, c. 161, s. 5 (Succes-
sion duties)......................... 428

See CONSTITUTIONAL LAW 1.

16- (M.) 4 & 5 Edw. VII., c. 45, s. 4
(Succession duties) .................. 428

See CONSTITUTIONAL LAW 1.

17-R.S. Sask, 1909, c. 73, ss. 3, 10
(Foreign companies) ................. 400

See COMPANY 2.

SUBROGATION-Fire insurance-Gen-
eral conflagration-Acts of municipal offi-
cials-Demolition of buildings-Statutory
authority-R.S.Q., 1888, art. 4426-In-
demnity-Tort-Transfer of rights to muni-
cipality-Liability of insurer. Article 4426,
R.S.Q., 188, empowers town corporations,
subject to indemnity to the owners, to
cause the demolition of buildings in order
to arrest the progress of fires; in the ab-
sence of a by-law to such effect power is
given to the mayor to order the neces-
sary demolition. In the Town of Chi-
coutimi, no such by-law having been
enacted, the mayor gave orders for the
demolition of a building for the purpose
of arresting the progress of a general
conflagration and, in carrying out his
directions, 'an adjacent building was de-
stroyed which was insured by respondents
for $4,700. The municipality settled
with the owner by paying her $5,500, as
full indemnity for all damages sustained,
and obtained a transfer of her rights
under her policy of insurance. In an
action on the policy so transferred:-

SUBROGATION-Continued.
Held (Duff J. dissenting), that, as the
destruction of the building insured was
occasioned by an act justified by Statu-
tory authority and full indemnity had
been paid, the municipality was entitled
to subrogation in the rights of the owner
and to maintain the action against the
insurance company for reimbursement to
the extent of the amount of the insurance
upon the property.-Per Duff J. dissent-
ing. Although the. destruction of the
building insured was occasioned by an
act justified at common law, the rights of
the municipal corporation were deter-
mined by the principle laid down in Citd
de Quibec v. Mahoney (Q.R. 10 K.B. 378),
and the claim for reimbursement to the
extent of the amount for which the prop-
erty was insured should not be main-
tained. Quebec Fire Insurance Co. v. St.
Louis (7 Moo. P.C. 286) applied. GUAR-
DIAN ASSURANCE CO. v. TOWN OF CHI-
cOUTIMI.................... ........ 562

SUCCESSION DUTY - Constitutional
law -Provincial legislation -Succession
duties-Taxation-Property within pro-
vince-Bona notabilia-Sale of lands-
Covenant-Simple contract-Specialty-
Construction of statute-Severable pro-
visions-R.S.M. 1902, c. 161, s. 5 (Man.)
-4 & 5 Edw. VII., c. 45, s. 4 (Man.)-
Appeal-Jurisdiction-Surrogate Court-
Persona designata.] M., who died in
June, 1908, had his domicile in Manitoba
and, under, a verbal agreement, had
erected elevators for L., also domiciled
in Manitoba, on lands belonging to the
Canadian Pacific Railway Company in
the Province of Saskatchewan. Until
fully paid for the buildings were to re-
main the property of M. who was to re-
tain possession and operate the elevators
and all net revenues were to be applied in
reduction of the price for which they had
been constructed. M. also owned lands
in Saskatchewan, known as the "Kirkella
Lands," which he had agreed to sell to
purchasers under agreements under seal,
in his possession in Manitoba at the time
of his death, by which he remained owner
until they had been fully paid for and then
the lands were to be conveyed to the pur-
chasers. The agreements contained no
specific covenant to pay the price of the
lands. The executors denied the right of
the Government of Manitoba to collect
succession duties in respect of these debts
under the Manitoba "Succession Duties
Act," R.S.M., 1902, ch. 161, sec. 5, as re-
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enacted by the Manitoba statute 4 & 5
Edw. VII., ch. 45, sec. 4.-Per curiam.
The debt due under the contract with L.
constituted property within the Province
of Manitoba and, as such, was liable for
succession duty as provided by the Mani-
toba statute. Also Davies J. dissenting,
that under the agreements for sale of the
"Kirkella Lands" a covenant to pay
should be implied and, consequently,
they were specialty debts which, as such,
constituted property within the Province
of Manitoba and were liable for succession
duty there.-Per Davies, Idington, An-
glin and Brodeur JJ. The duties im-
posed by the Manitoba "Succession Du-
ties Act" are direct taxation and, conse-
quently, the legislation imposing them is
intra vires of the provincial legislature.-
Per Idington and Brodeur JJ. The pro-
vincial legislature is competent to impose
taxation as a condition for obtaining the
benefit of probate.-Per Duff J. In so
far, as the statute professes to impose
duties in respect of property having a
situs within Manitoba it is intra vires of
the provincial legislature. Rex v. Lovitt
([19121 A.C. 212) followed. In so far as
the statute professes to impose duties on
property not having a situs in Manitoba
and without respect to the domicile of the
owner, the reasoning of Lord Moulton in
Cotton v. The King ([1914] A.C. 176), ap-
plies, the result of which is that such
taxation if effectual in cases in which the
beneficiary is domiciled abroad cannot be
"direct taxation" within the meaning of
section 92 of the "British North America
Act, 1867."-Per Anglin J. The succes-
sion -duties imposed by the Manitoba
statute are not fees payable for services
rendered, but constitute taxation subject
to the restrictions mentioned in item 2 of
section 92 of the "British North America
Act, 1867."-Per Duff and Anglin JJ.
The provisions of the Manitoba "Succes-
sion Duties Act" in respect to taxation
which may be ultra vires may be treated
as severable and do not render the statute
ineffective as a whole.-Idington and
Anglin JJ. questioned the jurisdiction of
the Supreme Court of Canada under sub-
section (d) of section 37 of the "Supreme
Court Act," to entertain an appeal in a
matter or proceeding originating in the
Surrogate Court of Manitoba.-Anglin J.
suggested that in the proceedings pro-
vided for by section 19 of the Manitoba
"Succession Duties Act" the judge of the
Surrogate Court would act as persona

SUCCESSION DUTY-Continued.
designata and that there may not be an
appeal from his order to the Supreme
Court of Canada.-The judgment ap-
pealed from (24 Man. R. 310) was af-
firmed. In re MIuR ESTATE ........ 428

SURETYSHIP-Company law - Trading
company-Powers-Contract of suretyship
-R.S.O. [18971 c. 191.] An industrial
company incorporated under, and
governed by the "Ontario Companies
Act," R.S.O. [1890] ch. 191, has no power
to guarantee payment of advances by a
bank to another company whose sole
connection with the guarantor is that of
a customer, for the general purposes of
the latter's business, and such a contract
of suretyship is ultra vires and void.-
Judgment appealed against (30 Ont. L.R.
87) affirmed. UNioN BANK OF CANADA V.
McKILLOP & SONS.................. 518

2- Guarantee bond-Misrepresentation..
........ 94

See INSURANCE, GUARANTEE.

SURROGATE COURT
See SuccESSION DUTY.

TAXES-Constitutional law - Provincial
legislation-Succession duties - Taxation
-Property within province-Bona nota-
bilia-Sale of lands-Covenant-Simple

I contract - Specialty - Construction of
statute -Severable provisions - R.S.M.,
1902, c. 161, s. 5-4 & 5 Edw. VII., c. 45,
s. 4 (Man.)-Appeal-Jurisdiction... 428

See CONSTITUTIONAL LAW 1.

TIMBER-Licence to cut timber - Indian
lands-R.S.C. [1886] c. 43, ss. 54 and 55-
Licence for twelve months-Regulations-
Renewal of license.]-Section 54 of R.S.C.
[1886] ch. 43 (now R.S.C. [1906] ch. 81)
enacted that licences might be issued to
cut timber on Indian lands and sec. 55
that "no licence shall be so granted for
a longer period than twelve months from
the date thereof." By a regulation made
by the Governor-General in Council and
sanctioned by Parliament it was pro-
vided that licence holders who had com-
plied with all existing regulations should
be entitled to renewal on application.-
Held, affirming the judgment of the Ex-
chequer Court (14 Ex. C.R. 115) that a
licence holder who has complied with the
regulations has no absolute right to a
renewal as a regulation making per-

48
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TIMBER-Continued.
petual renewal obligatory would be in-
consistent with the statutory limitation
of twelve months and, therefore, non-
operative. BOOTH v. THE KING ..... 20

TOLLS-Construction of statute-"Rail-
way Act"-Spur line to industry - Rebate
from tolls-R.S. 66, 1906, c. 37, s. 226. 81

See RAILWAYs 2.

TRADE MARK-Registration - Rectifi-
cation of register-Jurisdiction of Ex-
chequer Court-Construction of statute -
"Trade Mark and Design Act," R.S.C.
1906, c. 71, ss. 11, 12, 13, 42-"Exchequer
Court Act," R.S.C. 1906, c. 140, s. 23.]
Under the provisions of sections 11, 12,
13 and 42 of the "Trade Mark and
Design Act," R.S.C., 1906, ch. 71, and
the twenty-third section of the "Ex-
chequer Court Act," R.S.C., 1906, ch.
140, the Exchequer Court of Canada has
jurisdiction to order the rectification of
the register of trade marks, at the suit
of any person aggrieved, notwithstanding
that the matter has not been referred to
the court by the Minister under the pro-
visions of the "Trade Mark and Design
Act." Duff J. dissented.-The judgment
appealed from (15 Ex. C.R. 265) was
affirmed. In re "VULcAN" TRADE MARK

......................... 411

TRAMWAYS-Negligence - Obstruction
of highway-Street railway-Trolley poles
between tracks-Statutory authority - Pro-
tection by light.]-The Act inborporating
the Hamilton Street Railway Co. autho-
rized the City Council to enter into an
agreement with the company for the con-
struction and location of the railway.
A by-law passed by the Council directed
that the poles for holding wires should,
on part of a certain street, be placed
between the tracks, which was done
under supervision of the City Engineer.-
Held, reversing the judgment appealed
against (32 Ont. L.R. 578), that the loca-
tion of the poles was authorized by the
legislature and did not constitute an
obstruction of the highway amounting
to a nuisance; the company was, there-
fore, not liable for injury resulting from
an automobile while driven at night
coming in contact with the pole.-Held,
also, that as on the City Council was
cast the duty of regulating the operation
of the railway in respect to traffic and
travelling on the street and it had made
no regulation as to lighting the pole the

TRAMWAYS-Continued.
company was under no obligation to do
so. HAMILTON STREET RWAY. CO. V.
WEIR.............................. 04

VALUATORS-Lessor and lessee-Lease of
adjoining lots-Separate demises-Assign-
ment to one person-Termination of lease-
Valuation of improvements-Valuation as
a whole-Consent of counsel.]Two leases
of adjoining lots were, by assignment,
vested in C. Each lease provided that
if, on its expiration, the lessor refused to
renew he should give notice thereof to
the lessee and that valuators should be
appointed to value the buildings on the
land. Notice was given under each lease
and valuators were appointed who, with-
out objection by the lessor's counsel
valued the buildings on the two lots as
a whole and fixed $35,000 as the value of
them all. In an action by the lessee to
recover this amount, Held, reversing the
judgment of the Appellate Division (32
Ont. L.V. 48), Davies and Anglin JJ.
dissenting, that the valuation must be
set aside, that the value of the buildings
on the lots should have been ascertained
separately.-Held, also, applying the
principle of Cameron v. Cuddy ([1914] A.C.
651) that the action should not be dis-
missed, but that the same or other
valuators should be appointed to ascer-
tain'the value in a proper manner. IRWIN
V. CAMPBELL........................ 358

VERDICT-See JURY.
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Equipment - Coupling apparatus-Duty
to provide and maintain-Protection of etn-
ployee - Inspection - Weather conditions
-"Inevitable accident" - Negligence -
Findings of jury - Evidence - Common
employment-Conflict of laws-"Railway
Act," R.S.C., 1906, c. 37, s. 264-Con-
struction of statute................... 113

See RAILWAYs 3.

WORDS AND PHRASES - "Accepted
orders" ............................ . 162

See CONTRACT 2.

2- "Carrying on business" .......... 400
See COMPANY 2.

3- "Comment"................... 179
See LIBEL.

694 INDEX.



S.C.R. VOL. LI.]

WORDS AND PHRASES-Continued.
4- "Inevitable accident" ......... 113

See RAILWAYS 3.

5-"In pursuance of and by authority of
this act"... ......................... 338

See RAILWAYS 5.

WORDS AND PHRASES-Continued.

7- "Operation of railway" .......... 338
See RAILWAYS 5.

8- "Real estate agent" ............. 319
See BROKER.

9- "Stored or kept"............... 474
See INSURANCE, FIRE 1.

1(-"Substantive right in controversy"
Listing".................31 .................................. 283

See BROKER. See APPEAL 2.
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