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ERRATA ET ADDENDA.

Errors and omissions in Cases Cited have been corrected in the
Table of Cases Cited.

Page 450, line 22-Add, in head-note, Letourneux v. The Queen,
(33 Can. S.C.R. 335), overruled.

Page 618, line 14-For "Doran" read "Daude."
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MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL SINCE THE
ISSUE OF VOLUME 52 OF THE REPORTS
OF THE SUPREME COURT OF CANADA.

Cornwall, Township of, v. New York and Ottawa
Railway Co. (52 Can. S.C.R. 466). Leave to appeal
to Privy Council granted 27th July, 1916.

Gibb et al. v. The King (52 Can. S.C.R. 402). Leave
to appeal to Privy Council granted, 7th July, 1916.

Hay v. Coste (not reported). Leave to appeal to
Privy Council refused, 25th July, 1916.

Mallory v. Winnipeg Joint Terminals (53 Can.
S.C.R. 323). Leave to appeal to Privy Council refused,
11th Dec., 1916.

Paulson v. The King (52 Can. S.C.R. 317). Leave.
to appeal to Privy Council granted, 11th Dec., 1916.

Rainboth v. O'Brien (not reported). Leave to
appeal to Privy Council refused, 27th July, 1916.

Smith v. Rural Municipality of Vermilion Hills (49
Can. S.C.R. 563). Appeal to Privy Council dismissed
with costs, 26th July, 1916. ( (1916) 2 A.C. 596).

Snell v. Brickles (49 Can. S.C.R. 360). The Privy
Council reversed the decree of the Supreme Court
of Canada and restored that of the Supreme Court
of Ontario, dated 18th March, 1913. ( (1916) 2 A.C.
599).
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Southern Alberta Land Co. v. Rural Municipality of
McLean (53 Can. S.C.R. 151). Leave to appeal to
the Privy Council was refused, 30th Oct., 1916.

Toronto Eastern Railway Co. v. Ruddy (not reported).
Leave to appeal to Privy Council refused, 13th Dec.,
1916.
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Partnership-Shares in business-Associating third person-Good-
will-Accounting between partners-Art. 1853 C.C.

For a number of years the defendants had carried on, in partnership,
the business of accountants and, as their operations expanded,

they engaged assistants, who were called "junior partners," re-

munerating them by salaries and percentage rates on yearly

profits and, in some years, with bonus additions. With the ap-
proval of the "junior partners," the defendants associated P.

in a one-fourth share of the business and the firm name was

changed for the new organization which was carried on accord-

ing to terms mentioned in an agreement which recited that it

had been agreed between the defendants "that those at pre-

sent constituting the firm" and "those for the time being con-

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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1915 stituting the firm of W. B. P. & Co." should arrange a partner-
ship, etc. Upon making this arrangement the defendants re-

MARWICK ceived f20,000 from P. and, some time afterwards, in similarAND
MITCHELL circumstances, £1,000 was received by them from G. The de-

V. fendants retained these sums, as their own, and did not inform
KERR. the "junior partners" that they had been paid. In an action by

a "junior partner" for an account and a proportionate share of
this £21,000:-

Held, affirming the judgment appealed from (Q.R. 24 K.B. 321), that
the moneys so received by the defendants were not paid for a
share in the business to be taken wholly from their individual
interests therein, but for a share in the assets and goodwill of
the business itself; consequently, the plaintiff had an interest in
the moneys so paid and was entitled to an account and a pro-
portionate share thereof.

APPEAL from the judgment of the Court of King's
Bench, appeal side (1), affirming the judgment of Pan-
neton J., in the Superior Court, District of Montreal,
maintaining the plaintiff's action with costs.

The circumstances of the case are stated in the
judgments now reported.

R. C. Smith K.C. and F. H. Markey K.C for the ap-
pellants.

Gordon MacDougall K.O. and Adrian K. Hugesson
for the respondent.

THE CHIEF JUSTICE.-I can find no grounds for
holding that the large sums paid to the defendants
Marwick and Mitchell on what was practically the ad-
mission of fresh partners to the firm of Marwick,
Mitchell & Co., of which they were the senior partners,
were moneys to which they were entitled to the exclu-
sion of the other partners in the firm. The presump-

(1) Q.R. 24 K.B. 321.

2
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tion, it seems to me, is that these moneys were paid 1916

for an interest in the business and not in so much of MARWICK

the business as would be represented -by the propor- AITAC.ELL

tion of the interests of these two partners, large KVR.

though that was. Indeed, I think, it was this large- The Chief
ness of their interest that must have led these two Justice.

partners into the mistaken belief that the business
was really their own and that they could make such
dispositions as they pleased without being accountable
to the junior partners in the concern.

The unfortunate secrecy which the two defendants
preserved as to the moneys received by them prevented
any possible acquiescence of the other partners in the
arrangements made.

I think the appeal should be dismissed.

IDINGTON J.-The respondent sued appellants for

an account of moneys received by them under circum-
stances which it is claimed rendered the moneys so re-
ceived the property of the partnership of which they
were all members.

The courts below have maintained a judgment for
$6,950.73 in default of the accounting claimed.

The appellants carried on business at New York as
chartered accountants, and prospered therein so much
that they needed numerous assistants. Some of these
assistants were encouraged to be zealous in their work
by being called partners in the business and receiving
a percentage of the profits and occasionally a hand-
some bonus in prosperous years.

In this way many were induced to join them not
only in New York, but in many other places. The
respondent acted in Montreal, for example, as a
member of the firm.

3
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Yet it is said there never was, until the events I
MiARWICK am about to refer to, any written agreement evidenc-

AND
MITCHELL ing the terms of what constituted the partnership.

KERR. Considering the magnitude of the business, this

Idington J. single fact is a tribute to the trustworthy character of

the mode in which they dealt with each other and also
a significant measure of the trust reposed in the ap-
pellants by those they thus came in contact with.

This state of things with increasing prosperity con-

tinued until August, 1911.
But for the single fact that all concerned seemed

agreed to call this arrangement a partnership and,
throughout the transactions we have to consider, did
so in a manner that renders it impossible herein to
hold the business otherwise than as one of a partner-
ship, I should have been disposed to hold that there
never was, in fact, a partnership between the appel-

lants and the respondent and those others like him
allied with them.

It was quite competent for the appellants to have
carried on their business in the firm name they
adopted and, as between themselves and junior part-
ners, to have engaged such juniors on salary, or salary
plus a percentage of the profits, and even to have
added thereto encouraging grants by way of bonuses
and yet not to have given rise to the claim that in law
there was any partnership or any right to any such ac-
counting as claimed herein.

The business originally was that of appellants and
they may have felt it always remained so.

Indeed, but for the terms of the documentary evi-
dence I am about to refer to, it might have been argu-
able that it had continued as a business owned by ap-
pellants up to and including the months of August,

4
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September and early part of October, which, in point 1916

of time, cover the events that must determine the right MARWICK
ANDof the parties herein. MITCHELL

Had the business at the time first mentioned V
KERR.

and in question been that of appellants it would havq Idit.. a.
been quite competent for them to have sold out an
interest therein to a third person.

That, however, is not the case.
In August, 1911, the appellants contracted with

W. B. Peat & Co. by a written agreement, not on their
own behalf, but on behalf of themselves and those then
constituting the firm of Marwick, Mitchell & Co. to
arrange a partnership on the terms mentioned therein.

One of these was that

W. B. Peat & Co. acquire one-fourth interest in the business and good-
will of Marwick, Mitchell & Co.

Another was that the firm should thereafter be known
as that of Marwick, Mitchell, Peat & Co., and yet
another that W. B. Peat & Co. were to find one-fourth
of the capital of Marwick, Mitchell, Peat & Co., which
was to be $250,000, of which W. B. Peat & Co. were
to provide $62,500.

It transpired that the appellants received from W.
B. Peat & Co. E20,000 as the price paid for such share
of the goodwill in said business over and above the
said sum of $62,500 contributed by W. B. Peat & Co.
It is pretended that this sum, clandestinely paid ap-
pellants, was in respect of this share in the firm of
Marwick, Mitchell & Co.

The conclusive answer to such contention is con-
tained in the first clause of this memorandum of
agreement, which reads as follows-

It is agreed between James Marwick and Simpson Roger Mitchell
that those at present constituting the firm of Marwick, Mitchell &

5
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1916 Co. on the one part and those for the time being constituting the firm
of W. B. Peat & Co. on the other part to arrange a partnership on

1\fARWICK. the following terms.
AND

MITCHELL
V. It is impossible properly to hold that such an ex-

KERR. press agreement can be cut down by anything Mr.
Idington J. Marwick may have said so as to read as if he and

Mitchell were only dealing with and selling their own
interest in the business.

It is very suggestive also that the price of the sale
is not mentioned in the memorandum and that every
clause thereof proceeds upon the basis of a dealing
for and in respect of the entire business and its con-
tinuation for a period of 'ten years and with the con-
templated extension thereof elsewhere, as well as in
the United States and Canada where it had been pre-
viously carried on and was to be continued.

The agreement, so drawn up as to conceal the fact
of appellants being paid anything, was submitted by
the appellants to their partners, including the respon-
dent, and made the basis upon which was framed, in
October, articles of partnership between all the old
partners and the new.

It is urged on behalf of the appellants that this
new partnership agreement so modified the terms of
the partnership that had hitherto prevailed as 'to give
respondent and some of the junior partners an in-
creased share in the profits, and diminished corres-
pondingly the shares of appellants in the profits.

And it is further urged, with his usual force and
ability, by counsel for appellants, that the new part-
nership agreement shews that this feature of it had,
in effect if not in express terms, provided for the tak-
ing, of the quarter interest of the whole which Peat
& Co. were to get, out of the seventy-five per cent.

6



VOL. LIII.] SUPREME COURT OF CANADA.

share of the profits which previously appellants had 1916

enjoyed. "MARWICK

The argument is, however, on examination of the MITCHELL

facts, more plausible than sound. KER.

Experience teaches us that the junior partners, if Idington J.
men of merit, generally deserve and get as the years -

go on an increasing share of the profits and especially
so in the cases of this kind where the prosperity of the
business must depend almost entirely upon the mental
and moral qualities and energy of the members of the
firm, and is not much dependent upon the financial
capital they possess.

In partnerships of the kind where the accumula-
tions of capital held by the senior or other members
are of necessity the dominant power or force in rela-
tion to which the division of profits is likely to take
place the feature of experience I have just alluded to
may not be so much in evidence.

Even there, however, the lessening vitality or deteri-
oration of the older men, and growing power and in-
fluence of -the younger men, often accounts for the
changes found in the relative share of profits.

Again, this new term of partnership was to last
for ten years and some of the elements that had en-
tered into the division of profits enuring to the juniors
were cut out.

It is impossible for us to say what the respondent

and others might have (lone had they been dealt with
frankly.

The respondent, and others in their position, were
in law, and according to the principles of fidelity that
must ever obtain between partners, entitled to a full

disclosure of the bargain appellants made ostensibly

7
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1916 on behalf of all the members of the old firm, and to
MARWICK share in the profits thereof.

AND
MIlTCHELL There was another transaction of a similar nature

KERR. in respect of which we did not hear much in argument,
Idinh n J.but which seems to require the same sort of relief for

respondent as is applied by the judgment to both
causes of action.

Some argument was made as to the basis upon
which the sum named in the judgment was founded.

It seems this sum is only a maximum sum liable to
be reduced upon a taking of accounts with which we
have at present no concern. I think, therefore, we
should not express any opinion at the present time in
regard thereto.

The case as presented is not ripe for any such
expression of opinion.

The appeal should be dismissed with costs.

-DUFF J.-The appellants' contention is that the
moneys received from Peat were received in payment
of the purchase price of the fraction of their own in-
terest in the partnership business, moneys conse-
quently for which they would not be accountable to
their partners, and the real question of substance on
the appeal is whether, on the evidence before us, the
proper conclusion is that the appellants are entitled,
as against the respondent, to say that the arrange-
ment between themselves and Peat was that Peat
should purchase from them a share of their interest
and that Peat, in fact, entered the firm and became a
partner as the holder of the share so purchased and
that no part of the interests of any of the junior part-
ners contributed to make up the interest acquired by

8
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Peat. I have come to a conclusion which is adverse 1916

to the appellants upon this question. My reason is MARWICK
AND

this. The arrangement between the appellants and MITCHELL

Peat was followed by the execution of the document KEa.
which, on the face of it, professed to be a record of an Duff J.
agreement between Marwick, Mitchell & Co. and Peat -

& Co. for a partnership. The document declares
among other things that Peat & Co. acquire a one-
fourth share in the business of Marwick, Mitchell &
Co. The -agreement was necessarily provisional in
this sense, that it was a transaction of a kind in re-
spect of which Marwick and Mitchell would have no

authority to bind the other members of their firm and
before becoming legally effectual it required legal rati-
fication by these other members. This document was,
however, placed before the other members of the firm
shortly after its execution and a fresh arrangement
was made among the partners of Marwick, Mitchell &
Co. embodied in the document, dated the 1st of Octo-
ber, in which the residue of the business, after allow-
ing for the one-quarter interest acquired by Peat &
Co. was dealt with, and the shares of the various
partners in that residue declared.

Now, I do not think anybody would dispute-I did
not understand Mr. Smith to dispute it-and, indeed,
I think it would be hopeless to do so, that, on the
natural reading of these documents, they provide,
first, that Peat & Co. acquire a one-fourth interest in
the business of Marwick, Mitchell & Co., not from
Marwick and Mitchell but from the firm, and that the

residue, the remaining seventy-five per cent., is held

by the partners of the old firm of Marwick, Mitchell
& Co., in the proportion stated. In other words, the

9
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1916 agreement which Marwick and Mitchell professed to

MARWICK make with Peat on behalf of the firm is ratified by the

MITCHELL firm by the transaction entered into on their behalf

K mand that transaction, 'so ratified, is by the instru-

DuffJ. ments in fact declared to be a vesting in Peat & Co.
-- of a one-fourth interest in the business of Marwick,

Mitchell & Co.
It seems to me that as the new agreement, em-

bodied in the document of October, was an -agreement
made on the footing of the transaction with Peat
being such as I h'ave described, that transaction must

be conclusively taken, as between the parties to this
litigation, to have been of that character. It does not

appear to me to be necessary to resort to the doctrine
of common law lawyers known by the name of
estoppel. In fact, by the document of August, Peat
did acquire from the partnership a one-fourth interest
in the partnership business subject to ratification by
the partners. The transaction ratified by them was
the transaction embodied in the document and it
seems to be hopeless now to suggest that, apart from
that transaction, there was another and a different
transaction by which Peat acquired a one-fourth in-
terest not from the firm but from Marwick and
Mitchell.

ANGLIN J.-The sole question in this case, at its

present stage, is whether it should be held that the

one-fourth interest which Peat & Co. acquired in the

business of Marwick, Mitchell & Co. was taken wholly

from the individual interests in that firm of Messrs.

Mitchell and Marwick, as they con'tend, or was con-

tributed to by all the partners in the firm of Mar-

wick, Mitchell & Co. as the plaintiff maintains.

10
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I say "it should be held" advisedly, because owing 1916

to the secretive conduct of the defendants-admit- MARWICK

tedly a mistake if nothing worse-it is now extremely MITCHELL

difficult, if not impossible, to learn with certainty KVRR.

the fact itself. For that the defendants are to blame A --.
and they have themselves to thank for having created
a situation in which all presumptions must be made
against them. The learned trial judge held that the
proper conclusion from all the evidence was that the
purchase of Peat & Co. was in fact from the firm and
not from Messrs. Marwick & Mitchell as individual
members of it. The documents submitted to and ac-
cepted by the plaintiff and the other junior partners
as containing the basis upon which Peat & Co. entered
into the new partnership and on which they them-
selves assented to the redistribution of shares then
made certainly give the impression that it was a share
in the business of the firm, its assets and goodwill,
and not in Messrs. Marwick and 31itehell's individual
interests therein that Messrs Marwick & Mitchell had
agreed that Peat & Co. should acquire, and that it
was -from the firm, that is, from all the partners, that
they should acquire that share. It is impossible now
to say that the junior partners would have accepted
the new partnership arrangement on any other basis.

The fact that under the new arrangement the pro-
portionate share of the junior partners in the profits
was increased and that of Messrs Marwick and M1it-
chell was decreased by an amount sufficient to cover
the interest acquired by Peat & Co. might, at first
blush, be taken to shew that Messrs. Marwick and
Mitchell were the sole contributors to the 25% as-
signed to Peat & Co. But any such inference is un-

11
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1916 warranted. It is impossible now to say what would
MARWICK have been the future interest of the junior partners in

MACELL the firm had Peat & Co. not been taken in. It is

KERV. equally impossible to say what would have been the

Ai J attitude of the junior partners to the proposal actu-
aly carried out had they been made aware of the pay-
ment of £20,000 by Peat & Co. to Messrs Marwick and
Mitchell. Under these circumstances, notwithstand-
ing the explicit evidence of Mr. Marwick as to the true
nature of the consideration for which he received the
£20,000 from Peat & Co. (which may be strictly true)
I am not prepared to hold that the conclusion reached
by the provincial courts, that that sum should now be
regarded as money received by Messrs. Marwick and
Mitchell for a share of a business, assets and good-
will in which the plaintiff and the other junior part-
ners were interested, is erroneous. The same con-
siderations apply to the payment of E1,000 made by
Percy Garratt.

All questions as to what should be the quantum
of the plaintiffs recovery remain open upon the ac-
counting directed by. the judgment appealed from. It
is only in default of such accounting by the defend-
ants that the sum claimed by the plaintiff has been
awarded to him. The order for an accounting fully
protects the defendants and they are not, in my opin-
ion, entitled to have the court now enter upon the ac-
counting which would be the only method of ascer-
taining whether the sum claimed by the plaintiff is or
is not too large.

I would, for these reasons, dismiss this appeal.

BRODEUR J.-The appellants, the respondent and
the mis en 'cause were carrying on business in co-

12
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partnership as accountants in Canada and the United 1916

States. The appellants, Marwick and Mitchell, had MARWICK

started that business several years ago and acquired MITCHELL

a large clientble. The respondent was at first in their KERR.
employ, but he was given, in 1905, outside of his Brodeur J.
salary an interest in the business to the extent of two -

and one-half per cent. on the profits.
In the summer of 1911, the profits of that business

were then divided on the basis of 77J% to Marwick
and Mitchell, the senior partners, and 221% to their
former employees and now called junior partners. As
may be very easily understood, the affairs of the
partnership were carried on under the management
and control of the senior partners.

On going over to England, in the summer of 1911,
-Mr. Marwick met Sir William Peat, the head of the
firm of W. P. Peat & Co., who were carrying on, in
England, in the United States and in Canada, a simi.
lar and competitive business of chartered accountants.

They agreed to amalgamate their American busi-
ness and a new partnership was to be formed com-
prising all the members of the two firms of Marwick,
Mitchell & Co. and of W. B. Peat & Co.

The goodwill of Marwick, Mitchell & Co. was evi-
dently more extensive since W. B. Peat & Co. agreed to
pay, outside of their 'mise de fonds, a sum of E20,000.
That sum of money was handed over to Marwick and
Mitchell, the appellants. They failed to disclose that
payment to their junior partners and now the respond-
ent claims a share of that sum, and also of a sum of
E1,000 that was paid by a junior partner, by the name
of Percy Garratt, under almost similar circum-
stances.

The appellants plead that that money was given to

13
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1916 them as a consideration for a part of the individual
MARWICK interest owned by Marwick and Mitchell.

AND
MITCHELL The written evidence, however, and the new con-

KERR. tract of partnership disclose on the contrary that

Brodeur J what was acquired by W. B. Peat & Co. was
one-fourth interest in the business and goodwill of Marwick, Mitchell
& Co.

It is admitted by the appellants that Kerr, the
respondent, was a member of the firm of Marwick,
Mitchell.& Co.

As such he was entitled to his share in the good-
will of that firm.

The appellants having disposed of a part of that
goodwill for a sum of E21,000 they were bound not
only to disclose that agreement to their co-partners,
but to account to them for their share in that sum.

The action en reddition de compte is well
founded and the judgment a quo having maintained it
should be confirmed.

The appellants are ordered to render an account
within a certain time and in default of doing it they
are condemned to pay the respondent the sum of
$6,980.73.

The latter figure is evidently based upon a calcu-
lation made by the respondent of his share in the
business of Marwick, Mitchell & Co.

I have not considered at all the question whether
this calculation is correct. That matter will have
to be disposed of on the account itself when it is
rendered.

Appeal dismissed with costs.

Solicitors for the appellants: S mith, Markey, Skinner,
Pugsley d& Hyde.

Solicitors for the respondent: Lafleur, MacDougall,
Macfarlane &- Pope.
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HARRY 31. HILLMAN (DEFENDANT) . .APPELLANT; 1915

AND *Dec. 7.

THE IMPERIAL ELEVATOR AND 1916

LUMBER COMPANY (PLAIx- RESPONDENTS. *Feb. 1.

TIFFS)............................

ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Appeal-Jurisdiction-Matter originating in inferior court-Trans-
fer to superior court-Extension of time for appealing-Special
leave-"Supreme Court Act," ss. 37c, 71.

An action commenced in the District Court was, by consent of the
parties, transferred to and subsequently carried on in the
Supreme Court of Saskatchewan as if a new writ had been issued
therein; the statement of claim, pleadings and proceedings being
all filed and taken in the latter court.

Held, that, although the proceedings, after the issue of the writ, had
all been carried on in the court of superior jurisdiction, yet as
the cause originated in a court of inferior jurisdiction, an appeal
de plano would not lie to the Supreme Court of Canada. Tucker
V. Young (30 Can. S.C.R. 185) followed.

An order in the Supreme Court of Saskatchewan was made extend-
ing the time for appealing beyond the sixty days limited for
bringing the appeal by the "Supreme Court Act," under sec. 71.
On an application, under section 37 (c) of the " Supreme Court
Act," for special leave to appeal,-

geld, also, following Goodison Thresher Co. v. Township of McNab
(42 Can. S.C.R. 694), that, notwithstanding the order extending
the time for appealing made in the court appealed from, the
Supreme Court of Canada had no jurisdiction to grant special
leave for an appeal after the expiration of the sixty days limited
for bringing appeals by section 69 of the "Supreme Court Act."

jNJOTION for special leave to appeal to the Supreme
Court of Canada from the judgment of the Supreme

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

15
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1916 Court of Saskatchewan (1), affirming the judgment of
HILLMAN Newlands J., at the trial, maintaining the plaintiffs'

V.
IMPERIAL action with costs.

ELEVATOR
AND The motion was made, ex parte, on written consent

LU[BER filed, in the circumstances stated in the judgment now
-- reported.

Chrysler K.C. for the motion, on behalf of the ap-
pellant.

The judgment of the court was delivered by

THE CHIEF JUSTICE.-This is a motion for leave to
appeal from the judgment of the Supreme Court of
Saskatchewan, under section 37c of the "Supreme
Court Act" which gives an appeal by leave of the Su-
preme Court of Canada from a judgment in an action,
suit, etc., not originating in a superior court. If there
is power to grant leave the case is eminently one for
granting it. The writ was issued in the District Court
for the purpose of enforcing a mechanic's lien. The
appellant's proceedings in that court were not con-
tinued but, instead of issuing a new writ, by consent
of the parties the proceedings were transferred to the
Supreme Court of Saskatchewan, and the statement
of claim, pleadings and proceedings have all been in
that court, the intention between the parties being
that the plaintiff should be in the same position as
if he had issued a new writ. Unfortunately, accord-
ing to Tucker v. Young (2) it did not have that effect.
It was held in that case that an action begun in the
County Court, in Ontario, and removed under the

( 2) 30 Can. S.C.R. 185.
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provisions of the "Judicature Act" into the High 1916

Court was not appealable to the Supreme Court of HILLMAN

Canada as the action had not originated in a superior IMPERIAL
ELEVATORcourt. AND

Lafeur LUMBERWhen the case first came to this court, MIr. Lafleur Co.

having doubts as to this court's jurisdiction, had the The Chief
case struck from the list. The plaintiff then applied Justice.

to the Chief Justice of Saskatchewan, with the consent
of the defendants, and obtained an order, professedly
under section 71 of the "Supreme Court Act," which
gives to the court below the power to allow an appeal,
although the same was not brought within the sixty
days prescribed by section 69. Section 37, however,
does not give the court below power to grant leave to
appeal in a case of this kind, and it has been held by
this court in The John Goodison Thresher Co. v. The
Township of ilc-ab (1), that section 71 does not auth-
orize the court below to extend the time for bring.
ing an appeal so as to confer power on this court to
grant leave to appeal where the application to this
court for leave to appeal is made under section 48e.

I do not see how it is possible to distinguish this
case from the Goodison Case(1) so as to hold that
the order of the Chief Justice of Saskatchewan will
authorize this court, after the sixty days, to grant
leave to appeal.

Mlotion refused with costs.

(1) 42 Can. S.C.R. 694.

2
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1915 WILLIAM ROCHE (DEFENDANT) ...... APPELLANT;

*Nov. 4. AND

1916 SARAH FRANCES JOHNSON
*Feb. 14. (PLAINTIFF) ......................... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOT] A.

Contract-Sale--Payment in company stock-Unorganized company
-Time for delivery.

J. agreed, by contract in writing, to sell certain coal areas to R., a
promoter of a mining company which, it was expected, would
eventually take them over. The price was to be paid partly in
cash and the balance in stock of the company to be delivere I
within six months. The promoters were unable to secure the
necessary capital and the company has never been organized.
In an action claiming damages for breach of the contract to de
liver the stock.

Held, Duff J. expressing no opinion, that the time limit in the con.
tract and circumstances disclosed at the trial, shewed that the
parties intended that the stock to be delivered was that of a
fiu1- organized company.

Per Fitzpatrick C.J. and Davies J., that both parties knew when the
contract was made that no such stock existed; and as it never
came into existence, for which R. was not to blame, the con-
tract could not be enforced. Idington and Anglin JJ. contra.

Per Davies J.-The contract to deliver the stock was not an un(uali-
fled one, but was dependent upon the successful floatation of
the bonds in the market.

Per Duff J.-The stipulation as to time in the contract was not of
its essence, but R. was to have a reasonable time, the nature
of the business he was engaged in being considered, for delivery
of the stock; some time before the action J. abandoned his claim
to the stock and demanded its value in money as damages, but
up to that time there had been no breach on R.'s part and he
had done nothing to entitle J. to claim that the contract was
rescinded.

*PEESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

us
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Per Idington and Anglin JJ.-The contract was absolute for de- 1915
livery of the shares within six months or a reasonable time
thereafter; the Court cannot import into it the condition of ROCHE

successful floatation; R. has not fulfilled his part and J. is en- JOHNSON.
titled to substantial damages for the breach.

Judgment of the Supreme Court of Nova Scotia (49 N.S. Rep. 12),
reversed, Idington and Anglin JJ. dissenting.

APPEAL from a decision of the Supreme Court of
Nova Scotia(1), varying the judgment in favour of
the plaintiff at the trial by awarding substantial in
lieu of nominal damages.

The plaintiff's action is on a contract in writing
made between her husband W. H. Johnson and the
defendant which is as follows:-

"It is hereby agreed by and between William H.
Johnson, of Halifax, in the County of Halifax, of the
tirst part and William Roche, of Halifax, aforesaid
of the second part: That the party of the first part
agrees to sell and the party of the second part agrees
to purchase four square miles of coal lands at Chim-
ney Corner in the County of Inverness, Nova Scotia,
now held by the party of the first part under leases
Nos. 222, 223, 224, and 225 from the Government of
Nova Scotia and which were recently under option of
purchase to Mr. E. L. Thorne and in part held by the
party of the first part under option of purchase from
S. George Cook at present of Sydney for the price of
eleven thousand dollars in cash and seventeen thou-
sand dollars of common stock of the Margaree Coal
and Railway Company, Limited, said stock to be de-
livered within six months from the date hereof. The
cash to be paid on the delivery of the good and suffi-
cient transfers for said coal areas and leases from the

(1) 49 N.S. Rep. 12.
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1915 party of the first part and his co-owner S. G. Cook to
ROCHE the party of the second part."

JOHNSON. The cash required to be paid under this agreement
was paid on the delivery of the transfer for the four
coal areas mentioned. The action is for damages for
the non-delivery of the fourteen thousand dollars of
the common stock of the Margaree Coal and Railway
Co., the remaining three thousand of the capital stock
having been assigned by Johnson to one Cook, who is
not a party to the action.

W. H. Johnson, one of the parties to the contract,
made an assignment to the official assignee for the
benefit of his creditors, on May 18th, 1910, which as-
signment included any rights Johnson might have
under this contract and on January 23rd, 1911, the
assignee sold the rights under the contract to W. H.
Johnson's wife, the present plaintiff for the sum of
$100.

At the date the contract with the defendant was
entered into by W. H. Johnson, the Margaree Coal
and Railway Co. was not carrying on business and
had no property nor assets, and no stock of the com-
pany had been subscribed or issued, and up to the pre-
sent time the company has not acquired any property
or assets, and no stock has been issued, except a few
shares to the provisional directors, and under its char-
ter the company never had authority to commence
operations, as none of its stock has been subscribed,
it being a condition in the charter that 25% of its
stock must be subscribed and 10% paid up before
operations could be commenced.

Johnson was offered the requisite number of
shares before the six months expired, but refused them
because the company had. not been organized.

20
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The trial judge held that there was a breach of con- 1915
tract by defendant in not delivering the stock within ROCHE
the six months or within a reasonable time thereafter. JoNsoN.
He also found that the.shares which it was proposed
to issue to Johnson were not the shares called for by
the contract.

As to damages he found that the burden of proof
was on the plaintiff to satisfy him that any damages
have been sustained by the plaintiff, and that he wag
not satisfied from the evidence that the plaintiff had
sustained any damages by the non-delivery of the
stock other than nominal damages, because the shares
were not and never had been of any value.

From this decision the plaintiff appealed to the
Supreme Court of Nova Scotia en banc on the ques-
tion of damages only, and the defendant cross-ap-
pealed claiming that the action should have been dis-
missed with costs.

The Court of Appeal decided by a majority (Town-

shend C.J., Graham and Russell JJ.) that the cross-
appeal should be dismissed and that larger damages
should be awarded the plaintiff and that new evi-
dence might be taken before a referee to assess such
damages. Drysdale J., with whom Longley J. con-
curred, decided that the trial judge was right in
awarding only nominal damages because no value
could be placed upon the stock under the evidence as
given at the trial. He, however, deferred to the ma-
jority of the court as to the order which should be

made, namely, that further evidence should be taken
as to the question of the value of the stock and a re-
ference ordered for that purpose.

The defendant now appeals to the Supreme Court

21
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of Canada claiming that the action should be dis-
ROCHE missed, or in the alternative that the trial judge was

JOHNSON. right in deciding that only nominal damages should be
awarded.

Rogers K.C. and Ralston K.C. for the appellant.
By the company's charter the provisional directors
had power to allot stock and respondent's shares
could have been delivered at any time.

As to the obligation to deliver see Field v. Pierce

(1) .
The shares never had any market value and sub-

stantial damages could not be recovered. Gibson v.
Whip Publishing Co. (2) ; Barnes v. Brown(3).

Mellish K.C. and Allison K.C. for the respondent.
The market value is not the test in a case of this kind.
Elbinger Actien-Gesellschafft Fier Fabrication von
Eisenbahn Materiel v. Armstrong (4) ; Chaplin v.
Hicks (5).

Kirschmamn v. Lediard (6) is very much in point.
And see Huse and Loomis Ice and Transportation Co.
v. Heinze (7) ; Henry v. North American, Railway Con-
struction Co. (8).

THE 'CHIEF JUSTICE.-The plaintiff in the action
claimed $16,000 damages for failure to deliver $17,000
of common stock of the Margaree Coal and Railway
Co. Ltd. pursuant to an agreement dated 5th Novem-

(1) 102 Mass. 253. (5) [1911] 2 K.B. 786.
(2) 28 Mo. App. 450. (6) 61 Barb. 573.
(3) 130 N.Y. 372. (7) 102 Mo. 245.
(4) L.R. 9 Q.B. 473, at p. 476. (8) 158 Fed. R. 79.
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ber, 1909. To the knowledge of the parties there was 1916

no such stock in existence. It may be supposed that ROCHE

they expected the company would shortly be in a posi- JoHNSON.

tion to issue it; difficulties however arose in raising The Chief
the necessary capital and the company has never been Justice.
organized.

A careful examination of the record has convinced
me that it must be assumed the parties to the agree-
ment declared upon only intended to bind themselves
on the condition that the company would be com-
pletely organized and the defendant placed in a posi-
tion to deliver the stock. I am satisfied that Rocho
never intended to bind himself personally and that
Johnson never expected or intended that he should.

It is well known that there can be no sale of goods
which have not at least a potential existence at the
time of the contract of sale. Shares in a company
are not goods, but rather in the nature of choses in
action. I do not think, however, this can make any
difference.

Can the respondent claim damages for breach of
a contract to deliver such non-existent shares which it
is obviously impossible for the appellant to do?

The case is different from that of a contract to
deliver so many goods of a particular kind where no
specific goods are to be sold, for then the contractor
may be made liable in damages for breach of his con-
tract. But in Taylor v. Caldwell(1), it was held
that:-

Where, from the nature of the contract, it appears that the
parties must from the beginning have known that it could not be
fulfilled unless when the time for the fulfilment of the contract ar-

(1) 3 B. & S. 826.
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1916 rived some particular specified thing continued to exist, so that, when
entering into the contract, they must have contemplated such con-

ROCHE tinuing existence as the foundation of what was to be done; there,

JOHNSON. in the absence of any express or implied warranty that the thing
-- shall exist, the contract is not to be construed as a positive con-

The Chief tract, but as subject to an implied condition that the parties shall
be excused in case, before breach, performance becomes impossible
from the perishing of the thing without default of the contractor.

If in cases where the particular specified thing is
in existence at the time when the contract is made, e
condition is to be implied that it must continue t
exist at the date for fulfilment much more must such a
condition be implied where the thing is not in exist-
ence at the date of the contract and both parties know
that unless and until it does come into existence the
contract will be impossible of performance.

Taylor v. Galdwell(1) has been followed in later
cases and notably in that of Howell v. Coupland(2),
where the specific thing contracted for was not in
existence at the date of the contract and it was
pointed out by Lord Justice Mellish that this could
make no difference in the application of the principle
that if the thing perishes before the time for perform-
ance the vendor is excused from performance by the
delivery of the thing contracted for.

If a party to a contract is relieved of his obligation
to deliver where the goods, though existing at the time
of the contract, have been subsequently destroyed or
where though non-existent at the time of the contract
they have subsequently come into existence and been
destroyed, much more it would seem is he entitled to
relief if the goods never come into existence at all. It
seems indeed almost necessary in such case to imply

(1) 3 B. & S. 826.
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a condition in the contract that the goods must come 1916

into existence, for no man could be supposed to bind ROCHE

himself to such an impossibility as the delivery of a JoHNSON.

non-existent thing. The Chief
The trafficking in shares of a company which has Justice.

no existence seems a highly undesirable practice and

one which I think may well be limited as far as pos-
sible certainly We the extent of not holding the contrac-
tor liable in damages for failure to deliver a particu-
lar specified thing which to the knowledge of both
parties must be impossible at least until the thing
comes into existence.

I think this disposes of the only point raised in the
action, though it may leave open certain questions be-
tween the parties arising out of the transaction to
which it relates; these cannot be properly disposed of

here.
The appeal should be allowed and the action dis-

missed with costs.

DAVIES J.-This appeal is from a judgment of the

Supreme Court of Nova Scotia varying the judgment
of the trial judge who had awarded plaintiff nominal
damages and remitting the case back to a referee for
the assessment of such damages as the plaintiff might
by further evidence be shewn to-have sustained by
reason of the breach of the defendants' obligation
under the contract to deliver the plaintiff certain
shares in a coal company to be organized.

Drysdale and Longley JJ. dissented on the ground

that no evidence had been given as to the value of tlie

stock for failure to deliver which the action was

brought and no attempt was made to put a value upon

25



SUPREME COURT OF CANADA. [VOL. LIII.

1916 it and that the trial judge was right under these cir-

ROCHE cumstances in awarding nominal damages only, but
V.

JOHNSON. at the same time yielded their opinion to that of the

Oavies J. majority and agreed to the reference.
- The contract upon which the action was brought

reads as follows: (see pages 19 et seq., ante).

The right of the plaintiff to maintain the action

depends upon the true construction of this agreement.
If it was an absolute and unconditional contract to

deliver the stock as the learned trial judge held and
the Court en bane confirmed and there was a breach
of it on defendant's part, the only question remain-
ing would be whether the Court en banc was right in

remitting the case back to a referee to take further

evidence and assess the damages.

In the view I take of the whole case and the proper

construction to be put upon the contract, it is not
necessary to discuss the reference back for assessment
upon further evidence to be taken on the question of

damages.
I am of the opinion that the contract is not an

absolute and unqualified one and that the defendant's

obligation to deliver the stock was one dependent upon
the coming into existence- of a fact anticipated and
hoped for by both parties, namely, the success of the

Alargaree Compauy in organizing and financing its
undertaking in England or elsewhere and in floating
its bonds for f40,000 on the market.

The learned trial judge said:-

I have before me a contract absolutely clean cut, plain and simple
on its face and without any ambiguity or room for conjecture or
doubt as to its meaning. I must be guided by the plain, literal
meaning of the words used, and I cannot go counter to them,
even though I may think it very likely that both parties at the time
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contemplated the delivery of the stock when the company was on its 1916
feet.

ROCHE

But with the greatest possible respect, I think the 1'.

learned judge had before him much more than that.
Davies J

Ile had matter and facts which made it essentially -

necessary to be considered in determining what was
the real contractual obligation of the defendant, what
it was the parties were contracting about, and what
they each had full knowledge of and what under such
considerations was the real intention of the parties as
expressed. The substance and reality of the matter
being dealt with and the real nature of the transaction
have to be considered before the meaning of the de-
fendant's obligation can be fairly determined.

The evidence shewed conclusively that the pro-
moters of the Margaree Coal and Railway Compan-,
Ltd., had been negotiating for months in England for
the financing of their undertaking; and the sale of
their bonds to the extent of E40,000, sterling, was to
enable them to operate their mines and to construct a
railway from their coal lands to tide water, and the
necessary terminals and that the floating of these
bonds was known by both parties to the contract to be
a vital and essential necessity for the succes;; of the
undertaking.

Johnson, the plaintiff, it is true, says substantially
that when he signed the contract both defendant and
Morrison, the active promoter of the company, told
him that the stock had been actually underwritten.

The defendant and Morrison positively denied
that anything of the sort had been told Johnson and
the trial judge accepted their testimony.

That testimony was to the effect that negotiations
for the financing of the company were proceeding
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1916 satisfactorily in London and that it was hoped they

ROCHE would be successful.
0,V.

JOHNsoN. Under the facts as found by the trial judge I can-

Davies J. not believe that any such absolute contract as was

contended for ever was intended or that the contract

entered into was such.

Such a construction really amounted to a guar-

antee on Roche's part that the £40,000 required would

be forthcoming within the six months and the evidence
satisfies me that no such intention ever existed or was

thought to exist between the parties.

I agree with the trial judge and the court en banc
that the shares which it was proposed at one time to
issue to Johnson were not the shares the contract
called for and that both parties intended. In the
literal construction, however, which is sought to be
put upon the contract, but which I do not accept,
there is much to be said in favour of the view that
these shares offered to Johnson were a fulfilment of
Roche's contractual obligation.

Johnson, however, from the first objected and re-
fused to accept any shares other than those in a fully
organized company which had been financed so as
effectively to carry out its undertaking.

If he had an unqualified contractual right to such
shares then I think he had a right to substantial and
not nominal damages and that the judgment below
was right.

Holding the view, however, of the proper construc-
tion of the contract I have above expressed I do not
think the plaintiff has succeeded in proving any cause
of action.

The conditions which he himself says governed and
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controlled the issue of the shares he was to receive 1916

never came into existence. No fault was or could be ROCHE
V.imputed to the defendant for this and Roche's con- JOHNSON.

tractual obligation was not therefore broken. Davies J.
Any remedy the plaintiff may have under the con-

tract (on a return of the $11,000 cash paid to him)
to have his interest in the coal areas restored him are
not affected by this judgment.

The appeal should be allowed and the action dis-
missed with costs.

IDINGTON J. (dissenting).-The appellant agreed
with the respondent's husband to buy four square
miles of coal lands for the price of eleven thousand
dollars in cash and seventeen thousand dollars of
common stock of the 3Margaree Coal and Railway
Company, Limited, to be delivered within six months
from the date of the agreement.

This agreement was so far fulfilled that the lands
were transferred to appellant and the cash paid, but
the stock has never been delivered. The respondent
later on acquired the title to this agreement and right
to sue for its breach.

I shall not enter upon the wide field of what is the
correct measure of damages the appellant should pay.
I am quite clear the court below is right in holding
that the damages are more than nominal and entitled
to refer the assessment thereof to a referee.

Notwithstanding a most elaborate argument well
presented, there is really nothing more in this appeal.

I may be permitted respectfully to say, however,
that after paying the closest attention to the argument
it seemed to me a setting up men. of straw to knock
them down.
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1916 The fact that the respondent's husband may have
ROCHE seemed to imagine he was entitled to have the com-

V.
jOHNSON. mon shares of a company which had not only got or-

Idington J. ganized, but also been so far successful in its opera-
- tions as to float an issue of bonds, seems beside what

we have to deal with.

The referee may have to consider all that, in order
to determine whether or not in light of the surround-
ing circumstances the contract, so far as relative to
the kind of common stock to be given, by implication
reached so far and whether in assessing damages for
its breach he can hold them, if assessable at all, pro-
perly based on such implications and thus to have
been within the contemplation of the contracting
parties.

So far as we -are concerned that is not the ques-
tion before us.

All we have to deal with involves only the question
of whether or not such stock as offered, being that of
an unorganized company issuing so much paper of
doubtful legality and no value, can reasonably be
said to have been an offering of what was within the
contemplation of the contracting parties.

I have no hesitation in answering it was not. If
it had been, there was no possible meaning in provid-
ing six months for the issuing and delivery thereof.

Between that extreme and the other which appel-
lant may claim, there is a wide field for the referee to
deal with.

The court below might well, if it had seen fit, have
defined the proper measure of damages, but how can
we say, in face of the judgment of this court in the
recent case of Wood v. The Grand Valley Railway CO.
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(1), that an imperative duty in law rested upon that 1916

court to have laid down the limits within which the ROCHE
v.referee should proceed ? JoHNSON

That case presents an entirely different state of Idington .1.
facts from this, but the principles of law applicable -

thereto are closely analogous to if not absolutely
identical with those which must govern the referee
in proceeding herein.

In that case, I felt that the divisional appellate
court for Ontario, in order to save needless expenses
and avoid the possibility of a miscarriage in the con-
duct of the reference, might have been well advised in
more accurately defining the legal grounds upon
which the referee should proceed and the limits of
the damages to be allowed.

Unfortunately I stood alone and must now bow to
the decision of the court and say that so long as there
is a case of damages to be considered by a referee there
is no error in the judgment now appealed from.

There is something which might be said relative to
the attitude of Johnson in the demands he made upon
appellant in its bearing upon this respondent's right
to recover. If it had appeared that he, so clearly in
his own right or in right of what he was authorized by
respondent as assignee, had presented his or her de-
mands, in such clear-cut shape as to absolve appellant
from proffering anything but what he did in dis-
charge of his obligation then he was thereby released
from further attempts to satisfy the claim.

The whole evidence bearing upon such an issue
when fairly read does not justify such a contention.

Indeed, such contention is not pleaded, yet it was

(1) 51 Can. S.C.R. 283.
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1916 only, if resting thereon, that the evidence referred to
ROCHE on the subject could be made to serve the defendant in

JoHNSon law.

Idington J. The appeal should be dismissed with costs.

DUFF J.-The litigation which led to this appeal
was instituted by the respondent for the purpose of
enforcing a certain agreement, dated November 5th,
1909, between her husband and the appellant, under
which certain coal areas in the County of Inverness,
N.S., were to be transferred to the appellant in con-

sideration of a present payment of $11,000 and

$17,000 of the common stock of the Margaree Coal & Railway Com-
pany, Limited, said stock to be delivered within six months from
the date hereof.

The Margaree Company was incorporated in the year

1903-1904, with a nominal capital of E500,000 and

with power to incur indebtedness to the extent of

E600,000. The plan of the promoters was that the

company should acquire certain coal areas in Inver-

ness, 48 in number, to develop and work these areas

and for that purpose to construct a railway about 50
miles in length connected with the Intercolonial Rail-

way and with shipping points. It was intended that

in the usual way the property should be paid for

partly in cash and partly by the transfer of fully paid
up shares, the necessary capital being procured for the

purchase of the areas and for construction and de-

velopment by sales of bonds and shares.
The appellant, who appears to have been the mov-

ing spirit in the enterprise, obtained an option from

Johnson on his four areas in 1907. Shortly after that

the persons interested in the areas, the promoters,
pooled their interests, a trustee being appointed and

TA
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options and transfers in escrow of the leases being 1918
given to the trustee. The option on Johnson's areas ROCHE

was extended from time to time until, in 1909, John- JoHNSON.
son, being pressed for money, urged the respondent to Duff J.
take over his areas at a cash price and eventually the -

agreement above mentioned was arrived at. In 1910,
before the expiration of the six months within which
the shares were to be delivered, under the literal terms
of the agreement, Johnson made an assignment for
the general benefit of creditors and some months after-
wards the assignee with the assent of Johnson's prin-
cipal creditors transferred Johnson's rights under the
agreement to Mrs. Johnson, the respondent, for the
consideration of $100. Johnson's estate appears to
have been hopelessly involved and it is quite evident, I
think, that his rights under the agreement were not
regarded by the competent businessmen, who at that
time considered the matter, as having any present
realizable value. The efforts of the promoters to
obtain capital in England and France from time to
time appeared to them to be on the point of succeeding
and in the summer of 1911 Mr. Morrison, one of the
promoters, went to England in the full expectation of
succeeding in obtaining the necessary capital; he did
not succeed and at the time of the trial the efforts of
the appellant and his associates to obtain adequate
capital had produced no result.

In the meantime Johnson on behalf of his wife
had called upon the respondent to perform his agree-
ment by delivering shares, the first demand having
been made in the beinning of 1911 about eight months
after Johnson's assignment to the trustee for credi-
tors. There were several interviews between Johnson

3
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1916 and the respondent and between Johnson and Mr.
ROCHE Morrison on the subject at which Johnson appears to

JOHNSON. have been informed that shares would be allotted and

Duff J. transferred to him if he insisted upon it. Johnson

- always, however, assumed the attitude that under
the agreement he was entitled to shares in a company
furnished with caplital for carrying on its operations.
There is considerable variety in the form of expres,
sion used, but I think according to the fair reading
of Johnson's own evidence that is the view of his
rights under the agreement which he was putting for-
ward and insisting upon at that time. He says ex-
plicitly he would not have accepted shares without
being satisfied that the company was properly organ-
ized and financed. A correspondence ensued between
the appellant and Mr. Allison, the respondent's solici-
tor, in which a demand was made on behalf of the
respondent for payment in money of. the amount of
the face value of the shares and the action followed.

The controversy reduces itself to two questions or
rather falls into two divisions. First it is necessary
to consider the legal effect of the agreement of the
5th November, 1909. Several views have been put for-
ward. On the part of the respondent it is contended,
and the contention seems to have been accepted by
the learned Chief Justice in the court below, that the
appellant's undertaking was something more than an
undertaking that could be satisfied by the delivery of
the paid-up shares in the Margaree Company validly
allotted and issued. The parties, it is said, did not
contemplate the allotment of the shares in the pay,
ment of the purchase price of any of the 48 areas, the
titles to which had been pooled, until the company had
procured the necessary capital to enable it to purchase
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the areas under the terms of the pooling agreements 1916

and to enable it to develop the properties and put ROCHE

the whole undertaking into operation. That is, no JoNSON.

doubt, the view though he somewhat crudely expressed Duff J.
it, which Johnson had in his mind when he refused ~
to accept the shares offered by the appellant and that
is, no doubt, the view intended to be expressed in the
letter of the 31st of July, 1911, written on behalf of
the respondent by the gentleman who was then acting
as her solicitor.

On behalf of the appellant alternative construe-
tions are advanced. First, that if the view just out-
lined correctly interprets the agreement, that can
only be upon the theory that the real nature of the
arrangement between Johnson and the appellant way
that Johnson in addition to the sum of $11,000 cash
was to share in the fruits of the promotion of the
company in the ratio of $17,000 to the par value of
the aggregate of shares allotted to the proprietors
according to the terms of the pooling arrangements.
And one result of this is said to be that the obligation
to deliver must be subject to a condition that the
promotion of the company should be brought to a suc-
cessful issue. The alternative construction is that the
"$17,000 of the common stock" of the 31argaree Com-
pany is a description which is fully answered by
shares of the par value of $17,000 validly allotted and
fully paid up; but that the agreement being an agree-
ment for the sale of the land the stipulation as to
time is not of its essence and that a term should be
implied to the effect that delivery of the shares should
be exigible only after the lapse of a reasonable time
for completing the contemplated purchase by the com-
pany of the property of the promoters.
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1916 There are arguments in favour of every one of
ROCHE these rival constructions of considerable plausibility;

JoNSON. but having weighed them all I have not had much diffi-

Duff J. culty in concluding that on the whole the balance is
- definitely against the first. .

There are three circumstances to consider in test-
ing these constructions. First, there was no legal ob-
stacle in the way of allotting fully paid up shares in
exchange for the payment in cash of their full value
at the time the agreement was entered into or at any
time down to the trial; and consequently whether
capital was obtained or not, sufficient for the purchase
of the properties and the working of the company's
enterprise, the agreement was at all times capable of
being performed according to its literal terms.

Secondly, the appellant no doubt as well as John-
son fully expected that the efforts of the promoters to
obtain capital would be successful within the period
named in the agreement, six months from the date;
and this delay, it may be assumed, was intended for
the protection of the appellant in order to avoid the
embarrassment certain to arise in connection with the
issue of the shares and the transfer of them in pay-
ment for one of the properties while the promotion of
the enterprise remained incomplete.

Thirdly, the sale was brought about by the appel-
lant's desire to accommodate Johnson, who was
pressed for money.

In these circumstances is there any justification
for implying a term, as in the respondent's proposed
construction, by which the appellant warranted that
sufficient capital wgould be obtained within the time
mentioned or indeed at any time? The principles
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upon which in transactions of this kind the courts act 1916

in implying a term not found expressed in a contract ROCHE

have been stated in various ways. It has been said, for JoHNSON.
example, that the law will imply a term obviously in- Duff J.
tended by the parties and necessary to make the con-
tract effectual, that is to say, where the written con-
tract as expressed in writing would otherwise be
futile; per Bowen L.J. in Oriental Steamship Co. v.
Tylor(1), at page 527. Lord Watson has put the
matter thus (and it is perhaps the most practical
way of stating it) in Dahl v. Nelson, Donkin & Co.
(2), at page 59:-

I have always understood, that, when the parties to a mercantile
contract such as that of affreightment, have not expressed their inten-
tions in a particular event, but have left these to implication, a
court of law, in order to ascertain the hmplied meaning of the con-
tract, must assume that the parties intended to stipulate for that
which is fair and reasonable, having regard to their mutual interests
and to the main objects of the contract. In some cases that assump-
tion is the only test by which the meaning of the contract can be
ascertained. There may be many possibilities within the con-
templation of the contract of charterparty which were not actually
present to the minds of the parties at the time of making it, and
when one or other of these possibilities becomes a fact, the meaning
of the contract must be taken to be, not what the parties did intend
(for they had neither thought nor intention regarding it), but that
which the parties, as fair and reasonable men, would presumably have
agreed upon if, having such possibility in view, they had made ex-
press provision as to their several rights and liabilities in the event
of its occurrence.

It is necessary to add, however, a reference to the

warning of Lord Esher in Hantlyn & Co. v. Wood
& Co.(3) at p. 491; the effect of which is that it is
not sufficient that the suggested stipulation should
appear to be reasonable or that it should appear to

(1) [1893] 2 K.B. 518. (2) 6 App. Cas. 38.
(3) [1891] 2 Q.B. 488.
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1916 be reasonable to imply such a stipulation; the court
ROCHE must be satisfied that the implication is a necessary

JOHNSON. one, that is to say, that it must be presumed that

Duff J both parties, if the matter had been brought to their
- attention would, as reasonable men, have insisted

upon it.
I am by no means convinced that if the point had

been raised Johnson would have insisted upon any
warranty, indeed, I think it highly improbable in
view of the fact that the appellant was buying John-
son's property at Johnson's solicitation and mainly
for Johnson's accommodation, that Johnson would
have thought of exacting such a stipulation. He knew
that the appellant's interest in the promotion was
much greater than his and that no effort would be
wanting on the appellant's part; and I see not the
slightest ground for inferring that he would have
called upon the appellant to warrant by contract the
success of his efforts. As to the appellant, there was
nothing in the circumstances likely to suggest to
any reasonable man in his position (inconveniencing
himself to do Johnson a favour) that he ought to
undertake the burden of such a stipulation.

There is, I think, more plausibility in the conten-
tion that both parties to the agreement in question
contemplated a transfer to Johnson of shares allotted
to the appellant by the company in payment of thq
purchase price of Johnson's areas in accordance with
the terms of the pooling arrangement; a transfer
which could only take place when the property as a
whole had been taken over by the company. That is
what the parties unquestionably had in view. And if
the contention on behalf of the respondent, that I
have just been examining, were to be accepted it
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would seem to follow almost as a corollary that the 1916

appellant's undertaking to transfer should not be ex- ROCHE
igible until the property had been taken over by the JosoN.
company. On that footing the case would be well Duff J.
within the settled principle that where from the -

nature of the contract and surrounding circumstances
it is clear that the contract is based upon the assump-
tion by both parties that some condition or state of
things going to the root of the contract and essential
to its performance should be in existence, the non-
existence of such condition or state of things when
the time for fulfilment has arrived affords in general
an answer to an action upon the contract. (Taylor v.
Caldwell(1) ; Krell v. Henry(2) ; Chandler v. Web-
ster(3) ; In re Hull and Lady Meum (4) ; and cf.
Herne Bay Steamboat Co. v. Hutton(5).

I do not find it necessary to decide definitely
whether or not this is the right view of the agreement
before us. I have come to the conclusion that whether
this view of the agreement or the second of the altern-
ative constructions presented on part of the appellant

be accepted, the respondent must fail in her action.

The stipulation as to delivery within six months is

obviously not of the essence of this contract. Both

sides have pressed the contention that the contract
contemplates a transfer of shares allotted in payment
of coal properties to be taken over by the company.
Having regard to the circumstances already adverted
to and to the subsequent conduct of the parties which

(1) 3 B.&S. S26; :32 L.IJ.Q.. (3) [190141 I K.R. 493, at pp.
164. 499. 501; 73 L.J.K.B. 401.

(2) [19031 2 K.B. 710; 72 (4) [1905] 1 K.B. 5SS; 74
L.J.K.B. 794. L.J.K.B. 252.

(5) [1903] 2 K.B. 683; 72 L.J.K.B. 879.
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1916 may, I think, be looked to for assistance in interpret-
ROCHE ing the contract, the proper conclusion is that both

JoHNSoN. parties must have intended that the appellant was to

Duff j. have a reasonable time with reference to the nature of
the business he was engaged in before being called
upon to deliver the shares and that the parties were
contracting upon that footing.

Accepting this construction of the agreement, then,
hias there been any breach of which the respondent is

entitled to complain? The facts I am about to state

are, I think, sufficient to shew that down to the time

when, some months prior to the commencement of the

action, the respondent through her solicitor demanded

money in lieu of shares, there had been no breach on

part of the appellant and nothing entitling the re-

spondent to declare that by reason of the appellant's

conduct the contract was rescinded.

The primary facts are really not in dispute, but

it is necessary to notice them at some length in order

to consider the legal consequence of them. I have

already mentioned that the respondent through her

husband had again and again declared that she would

not accept shares in the coal company, even although

fully paid up until it appeared that sufficient capital

had been raised to set the company in operation. That

position was reiterated by the respondent's husband

in his evidence given at the trial in which he expli-

citly declared more than once with slight variations of

phraseology that he would not have accepted shares

until that condition had been satisfied. It is neces-

sary, however, to refer to some communications which

passed between Mr. Allison, the respondent's solicitor,
and the appellant. In August, 1911, Mr. Allison
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called upon the appellant and Mr. Morrison and made 1916

then, as he says, an unconditional demand upon the ROCHE

appellant for the delivery of the shares which, by a JoHNSON.
letter of the 2Tth July, 1911, addressed to the gentle- Duff J.
man who was then acting as her solicitor, the appel-
lant had offered her. This demand was not pressed Mr.
Allison being informed by the appellant and MIr. Mor-
rison of Mr. Morrison's contemplated visit to Europe
and the expectation of both of them that a successful
floatation would result. Mr. Allison was informed
that the shares would -be delivered if he insisted upon
it, but that this would be a source of embarrassment;
and for this reason the demand was not pressed, the
respondent agreeing to await the event of Mr. Morri-
son's efforts.

One is entitled here, I think, to infer (it is not in
the least inconsistent with the general effect of Mr.
Allison's evidence), that the respondent acted in con-
senting to wait, with a view to her own rather obvious
interest that the prospects of a successful floatation
should not be impaired as the result of her importuni-
ties. The respondent did not move again until the
19th of February, 1912, when a letter was written by
Mr. Allison demanding not the shares but the face
value of the shares in money. This letter was followed
by a letter of the 29th of February in which the re-
spondent explicitly refused to accept shares and re-
iterated her demand to be paid the face value of the
shares as damages. The conclusion to which I have
come is that after the interview of August, 1911, con-
sidering all the circumstances, the respondent was not
entitled without some further intimation to the appel-
lant to treat a failure to deliver upon some particular
date as a breach of contract on part of the appellant
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1916 entitling her to treat the contract as rescinded; and in
ROCHE any view the attitude assumed by the respondent in

JoNsON. the letters of the 19th February, 29th February, 2nd

Duff J. of March and 8th of June and at the trial absolves the
appellant from anything like a formal tender of the
shares or the productioii of the shares in court.

The appeal should be allowed and the action dis-
missed with costs.

ANGLIN J. (dissenting).-This action is brought
upon the following agreement: (see pages 19 et seq.,
anate).

The coal areas covered by this agreement were, im-
mediately upon its execution, conveyed by W. H,
Johnson to the defendant, and the $11,000 cash was
thereupon paid to Johnson. The shares have not been
delivered. The floatation of the Margaree Coal Com-
pany has not yet been effected, difficulties hitherto in-
surmountable having been encountered in making the
financial arrangements deemed necessary, and at the
present time there appears to be no prospect of a
successful floatation of the company. The plaintiff,
who is the wife of W. H. Johnson, purchased from his
assignee for creditors his interests under the agree-
ment with the defendant.

After several extensions of the time for delivery of
the shares had been assented to, the plaintiff finally
called upon the defendant to carry out his agreement;
and she brings this action for damages for his failure
to make delivery of the $17,000 of shares.

In order to determine the rights of the parties it is
essential to ascertain what their bargain was. Two
questions arise as to the meaning and effect of the
writing to which they committed it. The first question
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is: What kind of shares did W. II. Johnson stipulate 1916

for and William Roche undertake to deliver-shares ROCHE

in a company merely chartered, without capital or JoHSO.

property, and with no prospect of being in a position Anglin J.
to commence operations withini any reasonable time,
or shares in an organized company with sufficient

capital provided for the development and prosecution

of its undertaking and having its operations already

begun, or being in a position immediately, or practi-

cally so, to commence operations? The second ques-

tion is: When was delivery of the shares made exigible

-at, or within a reasonable time after, the expiry of

the six months named in the writing, or only if and

when the defendant and his associates should succeed

in financing the company and putting it in a position

to commence active operations?

By the judgment at the trial it was determined

that the shares contracted for were shares in a com-

pany "on its feet"-adequately financed and ready to

prosecute its undertakig-that the defendant had

contracted to deliver such shares not if and when

floatation should take place, but within six months

or a reasonable time thereafter, and that there had

been a breach of this contract by the defendant en-

titling the plaintiff to damages. But because he

deemed the evidence insufficient to enable him to

assess such damages the learned trial judge held that

the plaintiff could recover only nominal damages. On

appeal by the plaintiff the full court held him-entitled

to substantial damages, indicated the basis on which

the)- should be assessed and directed a reference to fix
the amount. From that judgment the defendant

appeals.
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1916 In order to know what the parties intended re-
ROCHE spectively to stipulate for and to undertake, all the

JOHNSo.n terms of the writing, the circumstances under which
A J they contracted and the interpretation which theirAnglin J.
- conduct shews that they themselves put upon their

agreement must be taken into account.
The plaintiff alleges that the intention of the

parties was that her husband should receive shares
in a company sufficiently financed to be ready to
begin active -operations and that the defendant
undertook to deliver such shares to him within six
months. By his plea the defendant asserts that de-
livery of the shares was to be made only upon comple-
tion of the financial arrangements of the company
and when it should be ready to begin operations and
alternatively that if the plaintiff was entitled to the
delivery of any shares before the completion of finan-
cial arrangements and before the company was ready
to commence operations, her only right was to re-
ceive shares issued under section 10 of the incorporat-
ing statute that she refused to take such shares when
offered to her, but that he is still ready and willing to
bring them into court; and he submits to such order
as the court may see fit to make in respect to them.

The evidence seems to establish that the plaintiff
and her husband were more than once informed that
they could have shares of the kind last mentioned.
They always took the position that they would not ac-
cept such shares as they were not what they were en-
titled to. If shares in a company possessed neither
of the money nor of the property requisite for its en-
terprise were what the plaintiff's husband had agreed
to take, the defendant might properly ask that this
action should be dismissed upon his carrying out the
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offer of delivery made in his statement of defence. 1916

When the plaintiff and her husband refused to accept ROCHE

such shares, however, the defendant did not take the JoHvsoN.
stand that they were not entitled to anything else. Anglin J.
On the contrary he urged that they should allow
further time for the financing in order that shares in a
company ready to operate might be available. There
was morp than one extension of the time for delivery
agreed to under these circumstances.

But the terms of the contract themselves perhaps

furnish an argument even more cogent in support of

the view that the parties were bargaining for shares
in a company adequately financed and ready to pro-

secute its undertaking. Else why the stipulation for

six months within which to make delivery ? Shares
such as had been offered to the plaintiff and her hus-
band more than once before action, and of which the
offer is repeated in the defendant's plea, were imme-
diately available when the agreement was made.
There would be no reason for providing that their de-
livery should be withheld for six months. Shares

answering the other description were not immediately
available, but it was understood that the financial ar-
rangements of the company were about complete and
that it would undoubtedly be in operation well within
the six months stipulated for. Indeed, so great was
the expectation of an almost immediate floatation of
the company's bonds and stocks, that the plaintiff's
husband understood (as the trial judge has found),
though erroneously, that the stock of the company
had been actually underwritten. The learned Judge
says:-

There is an issue of fact between 'Mr. Johnson on the one side,
and the defendant and Mr. Morrison and the other side. AMr. Johnson
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1916 says that Mr. Morrison and the defendant, both being present at
the same time, told him that the stock in the company had been

RocH actually underwritten, this is denied by the defendant and Mr.
JOHNSON Morrison, and I accept their testimony. I do not impute inten-

tional untruthfulness to Mr. Johnson, and I have no doubt that
Anglin J. words of strong expectation were used, which, after the lapse of

time, Mr. Johnson may now think were representations of an actual
existing state of affairs.

To quote another passage from the opinion of the,
learned judge:-

At the time when the contract was made, the defendant, I have
no doubt, expected that before the six months elapsed, money would
be raised in England to float the company, in which event the com-
pany would have been organized and the stock issued and delivered.
This, I have no doubt, was what the defendant thought and intended
to do.

There is abundant evidence to support these find-
ings and I can see no reason why they should be dis-
turbed.

As already stated the first position taken by the
defendant himself is that his obligation was to deliver
the shares only after the floatation of the company-
that, as it is put in his factum,
the period of six months mentioned in the agreement * * * had
reference merely to the probable time necessary to finance the com-

pany and were words of expectation only.

As to the soundness of this interpretation of the agree-
ment I shall have something to say presently. I refer
to it now because it makes it practically certain that
it was shares in a company completely floated and
ready to prosecute its undertaking-a fact otherwise
tolerably well established-that the parties had in
view. The suggestion that the defendant's obligation

could be satisfied by the delivery of shares in a com-
pany without indispensable capital paid, or even sub-
scribed, and with no prospect of attaining a position
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in which it would be ready to commence operations, 1916
issued under such a provision as section 10 of the ROCHE
"Incorporating Act," was the veriest afterthought. JoHNSON

But what as to the obligation to deliver within Anglin J.
six months, which I regard as the really crucial ques-
tion in the case ? In the first place without distor-
tion of plain language an unqualified undertaking to
deliver shares within six months cannot be read as
providing for delivery only when the company should
be floated and as relieving from all obligation to de-
liver if floatation should be found impossible. An
analysis of the exhaustive argument for the appellant
on this branch of the case discloses that it rests wholly
and solely upon the unlikelihood of the appellant
having bound himself absolutely to make delivery.
But if he meant that his obligation should be contin-
gent on floatation how easy it would have been to ex-

press that idea' Why stipulate for six months? No
doubt, in the light of subsequent events, it may seem
astonishing that the defendant should not have anti-
cipated the possibility of difficulties in the financing
of his company. But the evidence makes it abund-
antly clear that at the time the agreement was made
the expectation of everybody-of the defendant and
his friends and advisers as well as of the plaintiff's
husband-was that the floatation was already for all
practical purposes, an accomplished fact, and that in
undertaking to make delivery within six months the
defendant was in reality not assuming any risk. It

was in this frame of mind that he made his bargain.
Why should we now import into it an element of con-

tingency for which he did not provide and against
which, had it been suggested to him at that time, he
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1916 would probably have deemed it an excess of caution to
ROCHE guard? Moreover, having regard to Johnson's atti-

JoHNSON,. tude-his refusal to renew options, his insistence on

Anglin J. an out and out purchase of his areas, his determina-
tion to secure in some satisfactory form his price of
$28,000-what justification is there for assuming that
he was prepared to take, and did in fact take, the risk
of failure of a floatation which was wholly in the
hands of the defendant and his associates? No doubt
under pressure of straitened circumstances he re-
duced his cash payment from $14,000 to $11,000, in-
creasing the stock payment for $14,000 to $17,000-
but on doing so he obtained from a man known to be
in a financial position which made him capable of
implementing it, an unconditional promise for the
delivery of $17,000 of shares in a company which I
think it has been conclusively shewn was to be a com-
pany financed and floated upon the basis which all
parties then had in mind and regarded as practically
an accomplished fact. With great respect for those
who hold the contrary view, I cannot, because of any
supposed hardship on the defendant-which I cai-
not but think is more apparent than real (for after all,
be obtained the coal areas which we must assume he
thought worth $28,000, or he would not as a pro-
moter of the M1argaree Coal Company have made the
bargain he did)-introduce into that bargain a condi-
tion to which the parties did not make it subject and
to which upon the whole evidence I see no reason to
think they intended that it should be subject. Hamlyn
& Co. v. Wood & Co.(1), at pages 491, 494-5.

I agree with the learned trial judge and the learned

(1) [1891] 2 Q.B. 488.
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judges of the appellate court that the arrangement 1916

made with Mr. Thorn was not, and was not intended ROCHE
to be, a discharge of the defendant's contractual obli- JoHNSON.
gation. Anglin J.

The defendant further complains of the judgment -

in appeal because it allows the plaintiff on a reference
to supplement evidence as to damages which the trial
judge found to be insufficient to warrant a recovery of
more than nominal damages. It is only upon this
point, as I understand their judgment, that there was
any difference of opinion amongst the judges of the

provincial courts. There was, in my opinion, evidence
which shewed that the plaintiff was entitled to recover
substantial damages, though probably not all that
might be furnished to enable the court to satisfactorily
fix the amount which should be awarded. The attain-
ment of precision or certainty in the ascertainment of
the amount of actual loss is not essential to the assess-
ment of damages in cases such as this. Chaplin v.
Hicks (1). I am fully alive to the danger of allowing
a plaintiff to supplement his proof either upon a new
trial or on a reference such as the court en bane has
directed. But there can be no doubt of the power of,
the court in a proper case to make such an order. The
exercise of that power is necessarily from its very
nature largely discretionary and should not be
lightly interfered with on a further appeal. The ques-
tion to be determined in the present action is: What
would have been the probable value of shares in the
common stock of the defendant company had it been
sucessfully floated within six months of the making
of the agreement or within any extension of that time

(1) [19111 2 K.B. 786.
4
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1916 assented to by the plaintiff? On such a question there
ROCHE is perhaps not the same danger in allowing further

JOHNSON. investigation as ordinarily attends the ordering
AnglinJ. of re-hearings on questions of fact. Moreover, I

- am not satisfied that all the aspects in which the ques-
tion of damages should be considered in a case such as
this were present to the mind of the learned trial judge.
Many elements which must be considered in estimating
what would have been the probable value of the
shares have been suggested in the judgment of the
present learned Chief Justice of Nova Scotia. For the
view that, in a case in which the damages are difficult
of ascertainment and largely of a contingent char-
acter and the evidence adduced at the trial, where the
question of damages was gone into, shews that sub-
stantial damages have been sustained, but is insuffi.
cient to enable the court to determine the amount
which should be awarded, it is not an improper exer-
cise of discretion to direct a reference such as has been
ordered in the present case, there is the authority of
the recent decision of the Ontario Appellate Division
in Wl1ood v. Grand Valley Railway Co. (1), affirmed on
appeal by this court(2).

I am for these reasons of the opinion that this
appeal should be dismissed.

Appeal allowed with costs.

Solicitor for the appellant: J. L. Ralston.

Solicitor for the respondent: E. P. Allison.

(2) 51 Can. S.C.R. 283.
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WILLIAM A. WOOD ................. APPELLANT; 1915

AND *Dec. 9.

JOHN GORDON GAULD AND OTHERS.RESPONDENTS. 1916
*Feb. 21

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Part nership-Dissolution -Death of partner- Survivor's right to
purchase share-Good-toill-Annual balance sheet.

If the intention that a surviving partner should have a right to take
over the interest of a deceased partner clearly appears from the
terms of the partnership agreement, though it is not formally
expressed, that right exists. Brodeur J. dissented. Idington
.1. dissented on the ground that such intention was not clearly
manifested.

The parnership articles provided that at the end of each partnership
year an account should be taken of the stock, liabilities and
assets of the business and a balance sheet struck for that year;
that in case one partner died the co-partnership should continue
to the end of the current financial year or, at the option of the
survivor, for not more than twelve months from such death;
that for twelve months from the death of his partner the sur-
vivor should not be required to pay over any part of the latter's
capital in the business; and that any dispute between the sur-
vivor and representatives of the deceased as to the amount of
debits against or credits to either in the balance sheet or the
valuation of the assets should be referred to arbitration.

Held, Duff J. dissenting, that the value of the interest of the deceased

partner was not to be determined by the account taken and bal-

ance sheet struck at the end of the financial year following his
death, but the assets should be valued in the ordinary way.

Held, also, Davies and Duff JJ. dissenting, that the goodwill of the

business was to be included in said assets, though it had never

formed a part of them in the annual balance sheets struck since

the co-partnership began.

Judgment of the Appellate Division (34 Ont. L.R. 278) reversed in

part.

*PRESENT:-Davies. Idington, Duff, Anglin and Brodeur JJ.
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1916 APPEAL from a decision of the Appellate Division
WOOD of the Supreme Court of Ontario(1), varying the

GAULD. decision on the hearing on an originating notice.
The facts on which the questions of law for deci-

sion depend are sufficiently stated in the above head-
note.

Tilley K.C. and Washington K.O. for the appellant.

E. F. B. Johnston K.C. for the respondents.

DAVIES J.-I agree with the conclusions reached
by Mr. Justice Middleton who heard this case in
the first instance and am not able to agree with the

* First Appellate Division in the variations made by
them in those conclusions.

The reasons given by Mr. Justice Middleton are
quite satisfactory to me and I do not think I could
hope to state them more clearly than he has done. I
therefore concur in his judgment and in his reasons
for the same.

In agreeing with his conclusion that the good will
of the business is not to be taken into account in as-
certaining the amount to be paid by Wood to the ex-
ecutors of Vallance, I am influenced largely by the
decision reached in Htenwrt v. Gladstone (2) in 1879
That case was decided by a very strong Court of Ap-
peal, Jessel M.R. and James and Bramwell, L.JJ.
Of course the facts are not identical with those of the
case.before us, but reading the observations made by
these learned judges in giving their judgments and
applying the principle on which they acted to the
facts of the case before us, I am forced to the conclu-

(1) 34 Ont. L.R. 27S, sub nom. (2) 10 Ch. D. 626.
Re Wood Va.lance V Co.
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sion that it never was intended by the parties to this 1916

partnership that in the event which has happened of WOOD

the death of one of the partners during the term of 5 GAtLD.

years for which the partnership was entered into, and Davies J.
the purchase by the surviving partner of his deceased -

partner's interest the intangible and uncertain asset
called good will should be valued and paid for.

The articles of partnership are not only silent
with respect to good will, but the balance sheets of the
partnership business and assets made during the years
1911-12 and 1913, when both partners were alive, do
not include anything of the kind. In these balance
sheets the partners gave their own meaning to the
word "capital" as used in the partnership articles.
"Capital" was the balancing item. It was the differ-
ence between the total assets and the total liabilities.
The share of each partner in the net assets was shewn
by that balancing item. Construing the somewhat
ambiguous language of these partnership articles in
the light of the very short term of five years during
which the partnership was to last and all the other
facts and the conduct of both partners I conclude on
the authority of the case referred to that good will
should not be included in ascertaining the amount
which the surviving partner should pay.

IDINoTON J. (dissenting).-The rule 605 of the
Consolidated Rules of PracLice in Ontario, upon
which the proceedings herein in question are founded,
reads:-

605. (1) Where the rights of the parties depend-
(a) Upon the construction of any contract or agreement and

there are no material facts in dispute;
(b) Upon undisputed facts and the proper inference from such

facts;
Such rights may be determined upon originating notice.
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1916 (2) A contract or agreement may be construed before there has
been a breach thereof. (New).

WOOD
V.

GAULD. Regard, however, may have to be had 'to the Rules

Idington J. Nos. 604 and 606 in case the proceedings, taken under

the Rule 605, just quoted, give rise to the application
of either or both.

I cannot find within the scope of the questions sub-
mitted and the admitted facts relevant thereto, any
clear warrant for the court making such declarations
as are to be found in the 2nd sub-section of clause \o.
2 of the formal judgment appealed from. It seems to
pass upon a question that is not presented in the sub-
mission.

It may well be that the parties when before that
court desired its opinion on the question involved in
the answer made. At present I see no reason why
they might not have been well advised in thus enlarg-
ing the scope of the submission, if they did so, but for
us having to pass thereon or pass it by, when no re-
cord is made of the fact, is, to say the least, embar-
rassing.

As a step in the reasoning involved in the con-
struction of the document I can also understand the
application of the proposition involved in the declara-
tion, but am unable in that case to see why it should

form part of the answers to the submission.

There is nothing in the opinion judgment explain-

ing how it comes to be dealt with except as having

been argued before that court; or in the factum of

either party dealing with this adjudication. I think
we must, under such circumstances, rigidly observe

the questions submitted and the undisputed facts and

inferences from such facts and answer accordingly. I,
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therefore, express no opinion relative to this matter 1916

seeming to me beyond such questions. WOOD

By the notice of motion the following are the ques- GAULD.

tions upon which the advice and order of the court are Idington J.
desired.

1. Whether William Augustus Wood, surviving partner of Wood,
Valiance & Co., is entitled to take over the interest of the William
Vallance Estate in the said co-partnership assets by paying to his
estate the amount of his capital with interest and profits.

2. Whether the goodwill of the business of Wood. Valiance & Co.
enures to the benefit of the estate of the said William Valiance, as
well as to the surviving partner, the said William A. Wood.

3. Whether on a valuation of the assets of Wood, Valiance & Co.
the value appearing in the balance sheet of 31st January, 1913, is
binding on the executors of William Valiance, or whether the actual
value of such assets is to be ascertained.

To answer correctly these questions we must con-
sider the articles of partnership, which are admitted,
and so far as ambiguous must have regard to the un-
disputed surrounding facts and circumstances, and
if any assistance to be gained thereby also the con-
duct of the parties immediately after the time when
the said articles became operative.

William A. Wood, the appellant, and William
Vallance, who died on the 28th November, 1913, had
been members of an old firm composed of themselves
and the late George Vallance and George Denman
Wood, carrying on a hardware business in Hamilton,
tinder the name of Wood, Vallance & Co.

On the 31st January, 1910, said appellant and the
late William Vallance agreed to enter into co-part-
nership for the purpose of continuing the said busi-
ness and bound themselves by articles of partnership
to do so for five years from that date.

By the said articles they agreed to take over and
assume all the liabilities of the said firm and transfer
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191 to the new firm all their respective interests in the
WOOD old firm. I assume, as seems throughout to have been

V.
GAULD. assumed, that there were other transfers got from

Idington J. those representing the other members of the old firm,
and the title completed as is implied in what is sub-
mitted herein.

The parties then by said articles declare they are
respectively interested in the capital and assets as
follows: That is to say, Wood to the extent of
$577,524 and Vallance to the extent of $479,243.

Clause No. 5 provided for interest on capital of
each partner being allowed at 6% per 'annum and that
being paid or credited to him at the end of each suc-
ceeding year.

Clause No. 6 provided after payment of such inter-
est that the profits should be apportioned equally.

Clause No. 7 that each should -devote his time
and attention to the business in the manner specified.

Clause No. 8 is as follows:-

S. At the expiration of each succeeding year of the partnership
an account shall be taken of the stock-in-trade, assets and liabili-
ties of the partnership, and an annual balance sheet shall then be
made out to the thirty-first day of January in each year. which
shall be attested by each of the parties hereto.

. It is upon this clause and what followed it-in way
of its observance that the answer to the third question
must turn. There were statements made out each year
which were probably intended to comply, so far as
they went, with the terms of this clause, but none of
them were signed by either partner.

The form of attesting is not provided for. I as-
sume a signing or other deliberate act of approval such
as could reasonably be said to fall within the word
"attest" as used in such connection should be held
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sufficient. The mere tacit assent cannot be held as a 1916
compliance with the peculiar terms of this clause. WOOD

The existence of the statement and the fact that GAULD.
each partner was engaged actively in the business, and Idington J.

says nothing in way of objecting thereto, is very -

cogent evidence of assent, but falls short of what is ex-
pressly demanded. No one can ever be quite sure
what the partner,. so acting and refraining from act-
ing, had in his mind. He may have desired to avoid
needlessly doing anything to provoke a quarrel; or he
may have been so anxiously desirous of peace that he
was afraid to state his objections lest the doing so
might lead to a quarrel, or rouse more or less of ani-
mosity either open or concealed; and to have recog-
nized that so long as he had not "attested" the bal-
ance sheet, his rights of rectification would be pre-
served.

The fact, if it be a fact, that interest on capital
was drawn on under such a basis and profits adjusted

on such basis, may render it almost impossible to him

acting in such a way, or his representatives, to dispute

the correctness thereof, but as matter of law or in-

ference of fact I cannot say so.
The results of payment and adjustment of profits

may all need reconsideration. Except in one specified

way, not followed, I fail to find undisputed fact.

The answer to the first part of the question then

seems to me very obvious, but the alternative query
of

whether the actual value of such assets is to be ascertained.

in the view I take in answering the other questions,

seems to need no further consideration.
When it is held as the Appellate Division held that
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1916 appellant had no option to buy there obviously must
WOOD be an ascertainment of the actual value of the estate.

GAULD. I have come to the conclusion, contrary to impres-

Idington J. Slons I had at the close of the argument, that the sur-
- viving partner is not entitled to take over the assets of

the firm. There are certainly some contingencies pro-
vided for in clauses 9 and 10 of the articles which look
as if it had been contemplated that the survivor was
expected to do so. But in construing any agreement
we must look at it as a whole and see that consistently
with the whole, each provision therein is, if at all pos-
sible, given at least some due operative effect.

Let us look at clauses 9 and 10 and see if and how
such effect can be given the provisions therein.

It is to be observed that there is no obligation im-
posed upon the survivor to take over the assets and
pay therefor to the executors of the deceased his or
their share of the value of same.

It was so easy to have provided either for that or
the contingency of his electing to do so that the omis-
sion is not to be lightly supplied. Was such a pal-

pable consideration of their situation not disposed of,
designedly, in the way we find it ?

We must find an intention to provide finally for
one or other of such contingencies, as sure to arise
upon the happening of events within their view, as
being implied in these articles, before. we can give

effect either to an obligation or alternative option to

take over and pay.
Clause 9 is as follows:-

9. In the event of the death of any partner before the expiration

of the term of these articles of partnership, the co-partnership
hereby created shall not be dissolved or wound up, but shall be con-

tinued by the survivor during the current or financial year. that is

until the thirty-first day of January following the date at which the
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death of any partner occurs, or at the option of the surviving partner 1916
during a period not exceeding twelve months from the date of the
death of any deceased partner. The surviving partner shall not be VOOD

V.
required to pay to the representative or representatives of any de- GACLD.
ceased partner any portion of his capital in the partnership until the -

expiration of twelve months from the decease of such partner. The Idington J.

capital of any deceased partner shall in the meantime remain in the
business and shall bear interest at the rate of six per cent. per an-
num to the date of payment and the person or persons interested in
such capital shall also receive the same share of the profits of the
business up to the end of the current or financial year, that is
until the 31st day of January following the date at which the death
of such partner occurs as would be paid to such partner so dying
as aforesaid, if lie were still living.

There is herein an obligation to continue the busi-
ness at least to the end of its financial year. All in
that clause relative to doing so is clearly a merely pru-
dent provision that would enable the parties concerned
to ascertain definitely in the usual appropriate way
at the end of the financial year, the condition of the
business with regard to which ulterior steps of some
kind must of necessity be taken.

Now in the option given the survivor to extend
that period, is there any more implied ? I think there
is evidently this much, thait it seemed to be a thing not
unlikely to happen that the survivor might desire to
buy and Be given every opportunity to arrange for his
doing so, as what would probably best accord with the
interests of those representing the deceased as well
as the survivor. But can it be said the provisions of
this clause go further ?

Giving thus due operative effect to all in the
clause, relative to such probable contingencies does
not seem necessarily to leave anything unfulfilled.

The provisions of the clause would be most helpful
indeed to facilitate the parties in determining either to
wind up the business or sell it out or in arranging that
either or both should continue the business.
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1916 That the year allowed to executors to wind up the
WOOD estate would probably run concurrently with the year

V.
GAULD. provided for by the clause in a certain event herein

Idington J. may also have been present to the minds of the part-
ners. It seems to me they never intended to go further
than make the suitable, but merely, tentative provi-
sions I have indicated. It was because they could not
that they omitted to provide any further.

And incidentally we see how he dying first had
looked at the matter. His doing so, of course, should
not affect our opinion of the true construction of the
instrument, beyond making us pause to think before
deciding.

Clause 10 is as follows:-

10. Should any dispute or difference arise between the said part-
ners or between the surviving partner and the representatives of any
deceased partner as to the amount which either partner is entitled to
be credited with, or liable to be charged with, in making up any
annual balance sheet of the co-pattnership, or as to the valuation
of any of the assets of the co-partnership, such dispute shall be re-
ferred to an arbitrator mutually chosen by the parties, or in the
event of their failing to agree upon an arbitrator then to such arbi-
trator as a judge of the High Court shall, upon application of either
of the parties, on one week's notice, in writing, to the other, ap-
point, and the award or decision in writing of the arbitrator so
chosen or appointed shall be binding upon all the parties interested.

It is this clause that Mr. Justice Middleton found
(and I was for a time much inclined to hold correctly
so) the item that conclusively points to the taking over
by the surviving partner of the business.

Let us read this clause carefully and there is abso-
lutely nothing to be found in

the valuation of any of the assets of the co-partnership

being made a subject of reference as between the sur-
viving partner and the representatives of the deceased
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which is inconsistent with a denial of the surviving 1916

partner's claim as of right to take over the business. WOOD

That reference fits into the very case of stock-tak- GAULD.

ing that existed in January, 1914; and indeed inevit- Idington J.

ably must fit into some January stock-taking follow-
ing a death in the firm. The one stock-taking which
of all the series it was most important to have ac-
curately done was that following the death of a
partner.

Indeed, as already suggested, it was the chief rea-
son for postponing absolutely the dissolution of the
firm till that had taken place.

I conclude that the appellant is not entitled to
take over the business.

I agree that the goodwill is an asset of the busi-
ness. And already I have expressed my opinion that
the balance sheet of January, 1913, does not bind.

The appeal should be dismissed. Nothing was said
in argument in regard to costs.

I doubt the propriety of encouraging, at the ex-
pens4 of any estate, appeals here, by making, even if
we can, the costs of such an appeal payable out of the
estate. In the peculiar circumstances and, having
regard to the insignificance in the difference in the
ultimate result of whether the costs come out of the
estate or each pay his own, I think each should be left
to pay his own costs of this appeal.

DUFF J.-I think there is sufficient in the articles
of the partnership to evidence clearly the intention of
the parties to the agreement that in the event of the
death of one of the parties during the partnership term,
the representatives of the deceased partner should be
entitled to require the surviving partner to pay them
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1916 a sum of money equivalent to the value of his inter-
WOOD est in the business and that the correlative right of re-

GAULD. quiring them to accept such payment should be en-

Duff J. joyed by the surviving partner. The effect of the pro-
visions of the partnership agreement touching the
ascertainment of this sum I shall discuss in a moment.

The general effect of the contract in 'so far as it
relates to the reciprocal rights of the surviving part-
ner and the representatives of the deceased partner in
the event mentioned is that a sum equivalent to the
value of the deceased partner's interest (ascertained in
the manner provided for in the deed) is treated, as be-
tween the parties (at 'the election of either of them)
as a liability of the firm on payment of which the
interest of the deceased partner's estate in the assets
of the partnership is extinguished.

As to the mode of ascertainment, I think the effect
of the deed is this; the partnership is deemed to have
continued to the end of the financial year in which the

death occurs (first sentence article 9); by the opera-
tion of article 8 an account and a balance sheet as
annual account and balance sheet -are then to be pre-
pared (arbitration being provided for under article 10
in case of difference) and from this account and bal-

ance sheet the value of the interest of the deceased

partner is to be determined.
This appears to me 'to be the effect of the deed. I

am, however, unable, to see how for practical purposes
the acceptance of Mr. Tilley's contention would affect
the rights of the parties, that contention being that
for the purpose of ascertaining the value of the in-

terest you are to start with the account taken at the
end of the last preceding year, derive from that the

value of the deceased's partner's share at the date of
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his death and add the profits for the year in which the 1916

death occurred. I cannot see the difference in prac- Woon

tical effect because the profits for the last year could GAULD.
only be ascertained by striking a balance between the Duff J.
value of the net assets at the beginning and at the end -

of the financial year; and for the purpose of ascertain-
ing the profits you must, therefore, value the net assets
as at the end of the financial year, and in either case
in the event of difference resort must be had to arbi-
tration.

If the final account, of course, were to be treated as
an account of a species different from the annual ac-
count under article 8 the point of construction might
be of some importance; and (accepting Mr. Tilley's
contention) the question would still remain open for
consideration whether profits for the purpose of the
final adjustment are necessarily to be computed upon
the same principle as profits for the purpose of the
annual account.

The point of substance is ultimately reducible to
this: Is the account oin the one construction to be
taken or are the profits on the other construction to be
determined on the same principle at the expiration of
the last financial year for the purposes of the final

settlement as during the previous years for the pur-

pose of the annual accounting under article 8 ?
I think the question must be answered in the

affirmative for this reason, namely, the method ex-

elusively ordained by the articles for ascertaining the
value of the interest of each for any of the purposes of

the deed, for the purpose, for example, of computing
interest payable under article 5 is to be found in

article 8, which provides for an account and balance

sheet made up through the co-operation of the parties
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1916 at the end of each year, with a reference to arbitra-

WooD tion in the event of disagreement, and it must, I think,

GAVLD. be assumed that it is with reference to this provision

Duff J. that article 9 was framed.

The result is that for the purpose of ascertaining

whether or not goodwill is to be valued as an asset

for the partnership we must consider the effect of

article 8. I think the evidence before us is conclusive

against the respondent's contention as to the effect of

this article. The accounts made up annually by the

partners cannot be presumed to have been made up in
total disregard of the effect of them in relation to a

possible settlement under article 9 aid the omission

of goodwill conclusively shews, in my view, that the

partners did not regard it as one of the subjects con-

stituting the partnership "assets" for the purposes

of article S.

ANGLIN J.-With great respect for the learned

judges of the Appellate Division, I am of the opinion

that the partnership 'agreement makes it clear that it

was intended that the surviving partner should have

the option to continue the business of the firm and to

become the purchaser of the interest of his deceased

partner. The clause providing for retention of the

deceased partner's capital in the business for one year

and the provision for a valuation by arbitration of

assets as between the surviving partner and the re-

presentatives of the deceased partner are, I think, in-

explicable on any other assumption. They make it

clear-at all events they raise a case of necessary im-

plication within the meaning of the dicta of Esher

M.R., and Kay L.J., in Ham lyn & 0. v. Wood & Co.
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(1), at pages 491, 494-that the surviving partner 1916

should have an option to acquire the interest of a WOOD

deceased partner, and that, as Mr. Tilley conceded, GAULD.

upon the surviving partner exercising his declared Anglin J.

right to retain the capital of the deceased partner for -

a year after his death, the option to purchase became
an obligation. To this extent I would allow this
appeal, but upon the other questions I think it should

fail.

There is nothing in the agreement which limits the
interest of the deceased partner to such assets as the
partners had seen fit for other purposes to treat as
items of capital in their annual balance sheets. The
agreement provides for a continuation of the partner-
ship until the 31st January following the death of
either partner. During the intervening period the
deceased partner's estate is to receive interest under
clause 5, by virtue of the continuation of the partner-
ship, on the basis of the share of the deceased partner
in the capital as ascertained and defined by the an-
nual balance sheet made at the beginning of the finan-
cial year, and in addition, a share of profits on the

same basis as the deceased partner would have re-

ceived -them had he been living. But, the partnership

continuing, a new account of the stock in trade, assets

and liabilities of the partnership and a new balance

sheet were due under clause 8 of the agreement at the

expiration of the partnership year on the 31st Janu-

ary, 1914. If the taking of that account and the

making of that balance sheet should occasion dis-

agreement, clause 10 provides for an adjustment by

arbitration and, inter alia, for the valuation of the

(1) [18911 2 Q.B. 488.
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1916 assets of the co-partnership. For what purpose ? For
WOOD none that I can believe the parties would have thus

GAULD. provided for, if it was intended that the value of the

Anl. share of the deceased partner was for all purposes,
including the fixing of his interest in the assets on
dissolution, to be determined by the amount stated to
have been his share of the capital in the last balance
sheet prepared during his life time. I think it is clear
that, from the 31st January, 1914, it was the surviving
partner's capital as of that date, to be ascertained
by agreement or by arbitration, involving a valuation
of all the partnership assets, including goodwill as
well as everything else which could be deemed an
asset, which should thereafter bear interest at 6% and
should be payable at the expiry of the year from the
death of the deceased partner by the survivor to the
representative of such deceased partner as the pur-
chase price of his interest in the partnership. I find
nothing in the agreement which warrants an inference
that it was the intention of the parties that the sur-
vivor should receive as a present from the estate of his
deceased partner the share of the latter in an asset
such as the goodwill of the business with which we

are dealing would seem to be, or in any other asset
omitted from the balance sheet of 1913, which was pre-
pared chiefly, if not solely, for the purpose of deter-
mining the basis upon which interest should be com-
puted for the ensuing year under clause 5 of the

agreement.
In view of the divided success there should be no

costs of this appeal.

BRODEUR J. (dissenting).-The most important
point we have to determine in this case is whether

66



VOL. LIII.] SUPREME COURT OF CANADA.

the appellant, who is surviving partner of W~ood, 1916

Vallance & Co., is entitled to take over the interest Woon

of his late partner, William Vallance, in the said GA LD.

partnership assets. Brodeur J.
Mr. Justice Middleton, in the Supreme Court, held -

that the survivor was entitled to exercise that right of
pre-emption. The first appellate division, however,
held a contrary view.

The co-partnership agreement was made on the
31st of January, 1910, for a period of five years for
the purpose of continuing the hardware business of
Wood, Vallance & Co. The capital put in by Mr.
Wood was $577,524.21, -and the capital of the late Mr.
William Vallance $479,243.32. Each partner was
allowed interest upon the amount of capital from
time to time at his credit in the books of the firm and
the profits were apportioned equally between the part-
ners. It was provided that an annual balance sheet
should be made on the 31st of January each year which
should be attested by each of the partners.

There is no provision as to the amount which
could be paid weekly or monthly to the partners; but
it is presumed that they were drawing money as they
liked, affecting even tt a certain extent their capital,

since in the balance sheet of each year their capital
was different, as appears by the following table:-

CAPITAL.
Wm. Wood. Wn. Vallance.

31st January, 1910............ $577,524.21 $479.243.32
31st January, 1911............ 514.433.78 329,334.79
31st January, 1912............ 230,662.19 259.350.58

31st January. 1913............ 260,019.11 292,175.97

It is a rule of law that the capital put in by the

partners should not be impaired. However, the
figures which I have just given shew conclusively that
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1916 the partners were drawing money out of their capital,
WOOD and I may add also that the right to withdraw was

V.
GAULD. implied from clause 5 of the partnership agreement

Brodeur J. which stated that

each of the partners shall be allowed interest at the rate of six per
cent. per annum upon the amount of capital which may from time
to time be at his credit in the books of the said firm. * * *

The answer to the question which has been enunci-
ated above turns mostly on the construction of clauses
9 and 10 of the partnership agreement.

In clause 9 it was provided that

in the event of death of any partner the co-partnership hereby created
shall not be thereby dissolved or wound up, but shall be continued
by the survivor during the current or financial year, that is. until
the thirty-first day of January following the date at which the
death of any partner occurs, or at the option of the surviving part-
ner during a period not exceeding twelve months from the date
of the death of any deceased partner. The surviving partner shall

not be required to pay to the representative or representatives of any
deceased partner any portion of his capital in the partnership until

the expiration of twelve months from the decease of such partner.

The capital of any deceased partner shall in the meantime remain

in the business and shall bear interest at the rate of six per cent.

per annum to the date of payment. * * *

By clause 10 it was provided that if a dispute arose
-between the partners or between one partner and the
representatives of any deceaed partner as to the
amount to which each partner was entitled or as to
the valuation of any assets, said dispute shonhl !w
referred to an arbitrator.

It seems to me that if the partner had intended to

give to the other partner a right of pre-emption, there

should have been a formal stipulation to that effect.

But no. such stipulation is contained in the contract

and then the question arises as to whether there is

an implied right for the surviving partner to take

over the assets of the firm.
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Lord Esher in Hamlyn & Co. v. Wood & Co. (1), 1916

at page 491, stated as to when and how terms not WOOD

expressed in a contract may be implied: GALD.

I have- for a long time understood that rule to be that the Court Brodeur .1.
has no right to imply in a written contract any such stipulation un- -

less on considering the terms of the contract in a reasonable and
business-like manner an implication necessarily arises that the par-
ties must have intended that the suggested stipulation should exist.
It is not enough to say that it w ould be a reasonable thing to make
such an implication. It must be a necessary implication in the sense
that I have mentioned.

In this case, what is simply provided for is, ac-
cording to my construction of the partnership agree-
ment, that at the death of one of the partners the part-
nership should continue to exist until the 31st Janu-
ary then next, each partner being entitled to the same
share of the profits and to the same interest on their
respective capital. There is no allowance provided for
in favour of the surviving partner. The latter, how-
ever, is empowered to have the partnership continued
for a further period not exceeding a year from the

date of the death of the deceased. In such a case,
however, the profits would belong exclusively to the
snrviving partner and he would be bound to pay only
the interest on the capital of the deceased.

The following provision in clause 9, which declares
that

the surviving partner shall not he required to pay to the repregenta-
tive or representatives of any deceased partner any portion of his
capital

should not be construed as meaning that the surviving

partner has the right to purchase the assets of the
firm, but that during the period of a year the repre-
sentatives of the deceased partner would not be en-

(1) [1891] 2 Q.B. 488.
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1916 titled to draw, as used to be done formerly, any money
WOOD out of the capital.

V.
GAULD. To construe this provision as creating a right of

Brodeur J. pre-emption would, according to my opinion, create
- an implication which would not necessarily arise.

Those words have been put there simply for the pur-
pose of preventing the representatives of the deceased
from drawing on their capital the same as used to be
done during the life of the two partners and that the
capital should remain intact during that period. The
parties had likely in contempilation hard times and

they provided that the success of the business should
not be impaired by any reduction of capital.

We are asked also to state whether the good will
of the partnership would be considered as an asset.

This question does not become very important in
view of the conclusion I have reached on the first
question. If the surviving partner has no right of
pre-emption, then it is very indifferent for both of
them whether the good will should be included or not
in the assets of the partnership. Clause 2 of the agree-
ment defined what the capital of the partnership

would be and they stated that it included their inter-
est in the stock, trade, book debts and other assets.

Now, in the balance sheet which was prepared
each year no mention is made of the good will. The

good will is all the same an asset and sometimes a
very good asset of the business. When you take a com-
pany like this one, which has been in existence for
more than 60 years, it must be a very valuable asset.

It is true that in their annual statement they were
not including that good will and I understand it is

not usually done in the inventory made by business

firms. It is all the same an asset which could be dis-

posed of when the winding-up took place.
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Another question was whether in the valuation of 1916

the assets the value appearing on the balance sheet of WOOD

the 31st January, 1913, is binding on the executors of GAULD.

William Vallance or whether the actual value of such Brodeur J.
assets is to be ascertained.

This balance sheet was evidently prepared every
year with the concurrence and assent of both partners.
It is true that it was not signed by them, but it was
always considered as binding, since interest had to be
paid on the capital shewn by that balance sheet. But
when the business of the partnership is wound up, the
assets have to be ascertained in the ordinary way.

The appeal should be dismissed with costs.

Appeal allowed in part without costs.

Solicitor for the appellant: S. F. Washington.
Solicitor for the respondents: C. V. Langs.
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1915 GEORGES A. VANDRY; THE

*Nov. 24-26. GUARDIAN ASSURANCE
11 COMPANY; THE LIVERPOOL

AND LONDON AND GLOBE
*March 3.

INSURANCE COMPANY; THE
PHOENIX ASSURANCE COM-
PANY OF LONDON, AND THE
QUEEN INSURANCE COM-
PANY OF AMERICA (PLAIN-

TIFFS) ... ......................

- APPELLANTS;

AND

THE QUEBEC RAILWAY, LIGHT,
HEAT AND POWER COMPANY RESPONDENTS.

(DEFENDANTS). ...........

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Electric transmission-Statutory authority-Special Act-Negligence-
Character of installations-System of operation-Grounding trans-
formers - Defective fittings - Vis major - Responsibility without
fault-Art. 1054 C. C.

After heavy rains, in cold weather, had coated trees and electric wires
with icicles, a violent wind tore a branch from a tree, growing
on private grounds, and blew it a distance of 33 feet on to a high-
way where it fell across the defendants' electric transmission wire,
causing a high-tension current to escape to secondary house-supply
wires, used only for low-tension currents, and resulting in the
destruction of the buildings by fire. The high-tension current,
2,200 volts, was stepped down from the primary wire to about
110 volts on the secondary wires by means of a transformer which
was not grounded, owing to doubts ther existing as to doing so
being safe practice. The secondary wires were used by the defend-

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.

(NoTE.-Leave to appeal to Privy Council granted, 9th May,
1916.)
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ants to supply electric light to consumers, the owners of the build- 1915
ings destroyed, but these buildings were not fitted with "modern"
installations for electric lighting nor with cut-offs to intercept high- VEALR
tension currents.-V's action was to recover damages for the V.
destruction of his building, alleged to have been occasioned by QUEBEC RY.,
the defendants' defective system. The insurance companies, being LIGHT, HEAT

subrogated in the rights of owners of buildings insured by them, POWERo

brought actions to recover the amounts of the policies which had
been paid.

Held, per Idington, Anglin and Brodeur JJ. (Davies and Duff JJ.
contra.) Under the provisions of article 1054 of the Civil Code,
the defendants were liable for the damages claimed as they had
failed to establish that they were unable, in the circumstances,
to prevent the escape of the high-tension electric current, a
dangerous thing under their care, which had been the cause of
the injuries, or that the injuries thus caused had resulted from
the fault of the owners of the buildings themselves. The defence
of vis major was not open as the circumstances in which the
injuries occurred could have been foreseen and provided against
by the installation of a safer system for transmission of electricity.

Judgment appealed from (Q. R. 24 K. B. 214), reversed, Davies and
Duff JJ. dissenting.

Per Anglin and Brodeur JJ.-As the special Acts under which the
defendants carried on their operations provide that the company
shall be "responsible for all damages which its agents, servants,
or workmen cause to individuals or property in carrying out or
maintaining any of its said works "(58 & 59 Vict. (D.) ch. 59,
sec. 13), and that the company "shall be responsible for all
damages which it may cause in carrying out its works" (44 &
45 Vict. (Que.) ch. 71, sec. 2), they are liable for damages resulting
from the operation of their constructed works, without regard
to any consideration of fault or negligence on their part.

Per Davies and Duff JJ., dissenting.-Under article 1054 of the Civil
Code, the onus lies upon the plaintiff to prove that the injury
complained of resulted from the fault of the thing which the
defendant had under his care; in the absence of such proof there
is no liability on the part of the defendant. In the circumstances
of the case the defendants are entitled to succeed on the ground
that the damages were the result of vis major. Canadian Pacific
Railway Co. v. Roy ( (1902) A. C. 220); Dumphy v. Montreal
Light, Heat and Power Co. ( (1907) A. C. 454); McArthur v.
Dominion Cartridge Co. ( (1905) A. C. 72); Shawinigan Carbide
Co. v. Doucet (Can. S. C. R. 281; Q. R. 18 K. B. 271); and
Canadian Pacific Railway Co. v. Dionne (14 Rev. de Jur. 474),
referred to.

APPEALS from the judgments of the Court of King's
Bench, appeal side(1) reversing the judgments of

(1) Q.K. 24 K.B. 214.
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1916 Dorion J, in the Superior Court, District of Quebec,
VANDRY and dismissing the actions with costs.

ET VAL. The circumstances in which the actions were insti-
QUEBEC PY., tuted are stated in the head-note and the questions in
LIGHT, HEAT

AND issue on the present appeals are discussed in the judg-
PoWER CO.

-- ments now reported.

L. A. Taschereau K.C. and Cannon K.C. for the

appellants.

G. G. Stuart K.C. for the respondents.

DAVIES J. (dissenting). - Notwithstanding the
enormous mass of testimony which appears to have

been given in these cases and the great number of

points raised by the plaintiffs on which it is contended

that the defendants should be held liable, it seems to

me that the real substantial questions are reduced to

very few.-First, whether there was evidence of negli-

gence on the part of the defendant company in not

grounding their transformer secondary wires, or other

negligence which was an effective cause of the damages

complained of, and next whether the company is liable

for these damages irrespective of proof of negligence

under the statute 58 & 59 Vict., ch. 13, under

which they were carrying on their operations and under

articles 1053 and 1054 of the Civil Code of Quebec.

The case of the plaintiff Vandry and the four other

appeals, by insurance companies which are suing as

having been subrogated to the rights of the parties

whose houses they had insured, depend upon the same

facts and are the result of fires which took place on

the 19th and 20th of December, 1912, which the appel-

lants contend, as I think rightly, were caused by an

electric current supplied by the respondents for the

lighting of the burnt buildings.
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As to the contention that, without proof of fault or 1916

negligence, absolute liability of the company is estab- VANDRY

lished under article 1054 C.C. upon its being proved ET AL.

that the damage sued for was caused by a " thing which QUEnc RY.,
LiGHT, HEAT

it had under its care" or because, as contended, the AND
POWER Co.

company failed to prove that it was unable to prevent
the act which caused the damage, I am in full accord D

with the judgment of the court of appeal which, as I
understand it, is that fault or negligence causing or
contributing to the accident on the part of the defend-
ant company not having been proved, they are not
liable for damages.

The question, to my mind, resolves itself into this:
-Whether the respondent company can be held
responsible for damages resulting from the exercise of
its statutory powers where no negligence on its part
is proved.

In the case of Canadian Pacific Railway Co. v.
Roy(1), it was held by the Judicial Committee of the
Privy Council that:

A railway company authorized by statute to carry on its railway
undertaking in the place and by the means adopted is not responsible
in damages for injury not caused by negligence, but by the ordinary
and normal use of its railway; or, in^other words, by the proper execu-
tion of the power conferred by the statute.

The previous state of the common law imposing liability cannot
render inoperative the positive enactment of a statute. Neither the
Civil Code of Lower Canada, art. 356, nor the Dominion "Railway
Act," ss. 92, 288, on their true construction, contemplates the
liability of a railway company acting within its statutory powers:-

So held, where the respondent had suffered damage caused by
sparks escaping from one of the appellant's locomotive engines while
employed in the ordinary use of its railway.

Later, in the case of Dinnphy v. Montreal Light,
Heat and Power Co.(2), the Judicial Con.ittee held

(2) [1907] A. C. 454.
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1916 that the respondents, being authorized by Quebec Act, 1 Edw. VII.

VANDRY ch. 66, sec. 10, in the alternative, to place their wires either
ET AL. overhead or underground, were not guilty of negligence in adopting

v. one alternative rather than the other, or in neglecting to insulate or
QUEBEC RY., guard the wires in the absence of evidence that such precaution would
LIGHT, HEAT have been effectual to avert the accident.

AND
POWER CO.

E C Each of these decisions was based on the ground
avis J. that proof of negligence or fault causing the injuries

complained of was essential to entitle a person injured
to recover damages caused by the exercise by a com-
pany of its statutory powers.

The current of decisions in this court has, I think,
been uniform to the same effect and no decision that
I am aware of can be found to the contrary, support-
ing the proposition now contended for under article
1054 of the Civil Code.

There must be evidence proving the existence of
fault on the part of the defendant, or, at any rate,
since the de6ision of the Privy Council in the case
McArthur v. Dominion Cartridge Company(1), from
which the tribunal may reasonably and fairly infer
both the existence of the fault and its connection with
the injury complained of.

Then, as to the contention that sub-section (e) of
section 13 of the Dominion Act incorporating the
company and under which it was operating declared
the company should be

responsible for all damages which its agents, servants or workmen
caused to individuals or property in carrying out or maintaining
any o( its said works,

I would apply the language used by The Lord Chan-
cellor in delivering the judgment of the Privy Council
in the case of Canadian Pacific Railway Co. v. Roy(2)
at page 231.

(2) [1902] A. C. 220.
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Section 288 (of the "Railway Act" of 1888) is more plausibly 1916
argued to have maintained the liability of the company, notwith-
standing the statutory permission to use the railway; but if one looks VANDRY

at * * * the great variety of provisions which give ample materials V.
for the operation of that section, it would be straining the words unduly QUEBEC RY.,
to give it a construction which would make it repugnant, and authorize LIGHT, HEAT

in one part of the statute what is made an actionable wrong in another. AND

It would reduce the legislation to an absurdity, and their Lordships are -

of opinion that it cannot be so construed. Davies J.

But whatever may be the meaning of the language
of this clause (e) it cannot, in my opinion, be construed
so as to embrace or cover such an accident as we have
proved in this case, one caused by force majeure and
without negligence on the part of the respondent com-
pany.

The substantial, if not the only ground on which
the plaintiffs could hope to establish negligence on
the part of the company was the non-grounding of the
transformer secondary wires.

The company, in erecting its poles along the road-
side and supplying electricity to light the houses whose
owners or occupants desired to have it, was admittedly
doing so in the exercise of a statutory power authorizing
it to carry electricity on wires attached to poles on any
public road in the vicinity of Quebec.

In the operation which it was so carrying on, it
was doing that which the statute authorized.

The trial judge distinctly found that, with the
above exception of this non-grounding, none of the
complaints made against the condition of the line were
well founded.

The company's contention was, and it seems to me
to be proved, that its wires were strung along poles
placed on the St. Foy Road, on the highway, and
were in good order and condition, that on the night on
which appellant's house was destroyed a large branch
of a tree growing on the property of Victor Chateau-
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1916 vert, one of the parties insured and whose rights be-
VANDRY came subrogated to the Queen Insurance Company,

ET AL.
E. one of the plaintiffs, was, as the result of a great wind

QUEBECRY., and sleet storm, blown off the tree and carried out to
LIGHT, HEAT

AND the highway upon the respondents' wires bringing the
POWER Co.

-i ~ primary wire, with its high-tension current, into con-
-e tact with the secondary. The tree was approximately

90 feet high and the branch which broke was at a
measured distance of 63 feet from the ground. It was
a branch growing upwards in a westerly direction and
at the time it broke was covered with a thick coating
of ice and driven by a wind which attained a speed of
38 miles an hour. The respondent defendants further
contended that if the wiring of the house had been
properly done and efficiently maintained, instead of
being as it was most defective, no injury probably would
have resulted even if the high-tension current had been
introduced into the house.

It was also proved that the defendants (respon-
dents), were in no way responsible for the house wiring.
That was a matter entirely within the duty of the plain-
tiffs (appellants).

The primary wires, three in number, were strung
from pole to pole upon cross-bars, and the secondary
wires, two in number, were strung some distance
beneath them on other cross-bars.

The tree on Chateauvert's property from which
the branch broke off was in a field at a distance of
22 feet 6 inches from the road-fence and a few feet
further from the centre of the pole line. To reach the
primary wires it was contended the branch must have
been carried a distance of 33 feet 6 inches and this
could only be done by an extremely violent wind and
by the broken branch sliding along the lower branches
of the tree, all of which were heavily coated with ice.
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The tree and the branch were shewn to have been 19e6

sound, without any visible weakness and defect, and VANDRY
ET AL.

the branch, some 9 feet in length, was one of the exhi- E.

bits in the case produced before this court. IGHEBEC RE.
The majority of the court of appeal was of the AND

POWER co
opinion that nothing was shewn to have existed which -J

Davies J.
should have caused any one to anticipate the occur-
rence of such an accident as happened, that it was one
for which respondent defendants were in no way re-
sponsible and that, in view of the proved defective
condition of the interior wiring of the burnt buildings
for which the respondents were not responsible, the
grounding of the transformer would instead of being
a protection have been rather an added danger.

After hearing the argument at bar and reading the
evidence of the different experts and engineers on the
point of this grounding and the correspondence between
the defendants' manager, and Mr. Bennett, in Decem-
ber, 1911, on the same question, I have reached the
same conclusion as the court of appeal, namely, that
while electrical expert opinion is strongly in favour
of the grounding of the transformer secondary
wires as a protection and safeguard against accidents
happening from the possible contact of the primary
wire with the secondary wires in cases where the inside
wiring of the houses is good, such grounding would not
be a safeguard or protection with respect to houses
the inside wiring of which was as bad and defective
as it was shewn to have been in this case.

Being of the opinion, therefore, that the respond-
ents, in the exercise of their statutory powers, were
not responsible in damages for injuries not caused by
negligence on their part; that no such negligence was
or could be found on the facts of this case; that the
accident which happened and brought the primary
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1916 and secondary wires into contact and carried the high-
ANDRY tension current of the former into the houses was

ET AL.
ET A* caused by the branch of a tree being blown off and

LGEBEcHT RE carried, by force of a high wind in a sleet storm, some

POWER Co. distance out to the highway and on to the wires and
-- was an accident which they could not have antici-

- pated and for which they should not be held re-
sponsible, and against which no precaution has been
suggested which they could or ought to have taken;
and that the injuries caused to the plaintiff might
have been avoided if the inside wiring of his house had
not been bad and defective, a condition for which he
alone is responsible, I would dismiss this and the
other appeals with costs.

IDINGTON J.-Notwithstanding the voluminous
material of law and fact presented for consideration
herein, and over two days of argument spent in enlight-
ening us as to the bearing thereof, I think that to be
decided in the case is within a very narrow compass,
when we accept as proven that which every fair-minded
person seems to have assumed, and eliminate that
which is either irrelevant or immaterial.

Yet, as will presently appear, from my point of
view there are some things relevant to what has to be
decided which one should have desired to know more
about than is presented in evidence or has been dealt
with in argument.

Passing meantime these considerations it seems
abindantly clear that the property in question was
destroyed by the force of an electric current of 2,200
volts passing into the premises in question which no
one could ever have imagined had been prepared to
receive and resist the ill effects of more than a cur-
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rent of one hundred and eight to one hundred and 1916

fifty volts of electric current. VANDY

It is equally clear that this was produced by reason ET AL.

of a large branch of a tree breaking and being blown QuEBEC RY.,
by the wind upon the wire of respondent. The danger LiGHT, HEAT

of such a thing happening was so well recognized by POWER CO.

those engaged in the business that experts, including Idington J.

respondent's witness Mr. Herdt, hereinafter quoted on
other points, tell us without hesitation or contradiction
that those so engaged out of necessity for safety seek
to have the trees near to their wires removed or so
trimmed as to avert or ameliorate such damages.

Everything, therefore, urged in law or in fact as
an impediment to the application of such means of
safety rendered it the more incumbent upon the re-
spondent to secure, by other means, the protection of
life and property where it carried on its operations.

The freezing of rain falling upon the trees at certain
seasons in Canada and consequent destruction of their
branches by force of wind operating upon them when
so laden is too frequent an occurrence to escape the
attention of any intelligent person.

The possibility of the branches being in such cir-
cumstances carried from tall trees a much greater
distance than anything involved herein should be so
obvious to any Canadian, keeping his eyes open, that
it is hardly necessary to dilate upon that incidenital
feature appearing in this case and becoming a subject
of grave argument.

In short, the case is reduced to the consideration of
a few facts and the law bearing thereon.

The respondent is engaged in the business of light-
ing by means of electricity. It produces electric current
for distribution. In order to divide the current gener-
ated therefor it uses transformers whereby the main

6
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electric force is reduced to such fractions thereof as
VANDRY may be conducted with safety into houses or other
ET AL.

V. places to be lighted by means of lamps it supplies for
QUEBEC RY
LIGHT, HEAT the purpose. These fractional currents, if I may so

AND pek
POWER CO. speak, are conducted by one wire, or set of wires, whilst
Idingon J the main or primary current is carried upon another

- wire. Both wires are carried overhead by means of
same set of poles and cross-arms and should be so
far apart as to avoid the dangers of induction of
current from one to the other.

It is alleged and, I incline to think, supported by
some evidence that the respondent's primary and
secondary wires were strung too close together. In
my view of the case I have not found it necessary to
reach a definite opinion upon that disputed fact. I
therefore eliminate it from what is necessary to be
considered.

The naked facts are that the branch of a tree
(which might, under the circumstances I have adverted
to, be so expected to fall and, hence, had to be guarded
against) falling upon these wires, caused in the absence
of the use of a grounding at the transformer, the current
of 2,200 volts to be carried in the primary wire to
pass into the secondary wire nd thcreby to the houses
only prepared or supposed to be only prepared to
resist, or rather receive with safety, a current of one
hundred and eight volts.

The result in each house in question herein was a
fire and destruction of property.

The appellant Vandry was indemnified for part of
his loss by the insurance companies which, in turn,
were subrogated for him in respect of so much thereof
as so paid, and they sue by virtue of such subrogations.

Other companies claim in subrogation of the other
sufferers.
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Nothing turns upon the question of subrogation 1916
beyond one or two points of procedure and costs to be VANDRY

referred to hereafter. ET AL.

QUEBEC Ry.,
The learned trial judge held the respondent liable LIGHT, HEAT

mainly, if not entirely, upon the ground that there was ^NDCO.
a means well known to the respondent which it ought
to have adopted, but did not adopt, to provide for
just such probable contingencies as happened, and, for
the reasons I already have given, were likely to happen.

That means was the grounding at the transformer
of the secondary wire whereby the augmented current
therein caused by the accident would have been con-
ducted to earth instead of into the houses in question.

The means of insuring safety by grounding secondary
wires at the transformer is thus referred to by Mr.
Herdt, one of the respondent's scientific expert wit-
nesses, as follows:-

Q. You also add that this practice has been carried into effect
very'generally by most large operating companies?

A. Yes, sir.
Q. That was to your personal knowledge?
A. Yes, to my personal knowledge.
Q. For how many years prior to this letter, had this practice been

carried into effect by the large operating companies, as stated by you
in your letter?

A. Some of the large operating companies have started grounding
transformer secondaries early in 1900, 1902 or 1903, but it has taken
them years to carry that out.

Q. But the grounding of transformers was being put into effect
by large operating companies ten years prior to your letter?

A. Ten years; hardly ten years.
Q. That is what you have said. You have said twelve years even?
A. It was started.
Q. It was started in or about 1900?
A. In 1902 or 1903.
Q. So, for ten years that had been going on?
A. For ten years that had been going on.

The results are testified to by same witness as
follows:-
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1916 A. Do I personally know of any case where the inside wiring
is good and the transformer grounded?

VANDRY .YS
ET AL. Q. Yes?

v. A. No, I do not know of any case.
QUEBEC Ry., Q. So in all the cases that you are aware of, or that come
LIGHT, HEAT to your knowledge, when the transformer was grounded and the in-

AND

IPOWER Co. side wiring being good, no fire started?
A. No. If I know of any case?

Idington J. Q. Yes?
A. No, I do not.

The only answer made thereto which seems worth
a moment's consideration is that in the case of a
defectively wired house there would be a possibility
of increasing thereby the danger to life and property
therein.

It was further alleged that the houses in question
were of the defectively wired class. But how is that
an answer? Had the respondent any right to venture
to supply light to such a house? Where in its charter
or in law can it find justification for doing so? The
means for determining whether or not a house is of
that character is referred to by Mr. Herdt, its own
witness, as follows:

Q. I am very sorry to say that all that happened. Now I under-
stand that there are some special instruments to test the wiring in a
private dwelling?

A. Yes.
A. Are they expensive instruments?
Counsel for defendant objects to this question.
A. No.
Q. These tests may be easily made by the electrical company?
Q. Very easily.
Q. Easily made?
A. Easily made.
Q. And it is a perfectly safe test?
A. Perfectly safe test.
Q. If the wiring will hold that test, then the transformer can be

grounded without any trouble?
A. Well, the different companies may have different methods of

testing, different requirements of testing; but generally speaking,
the insulation resistance test is not a difficult one to make.

Q. So as an electrical engineer, you know of not only one method
of testing, but of several good methods of testing?
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A. Yes. 1916
Q. And if the wiring will pass that test, why, you can recommend

the grounding of the transformer? ET AL.
A. Yes, sir. V.
Q. As a safety device for life and fire? QUEBEC Ry.,
A. Yes, sir." LIGHT, HEAT

AND

And Mr. Wilson, another of its witnesses, says POWER Co.

Idington J.
Q. It is quite easy for the electrical company to test the wiring -

of the houses as you do in Montreal?
A. Yes, they can test to find out if there is ground, easy enough.
Q. And your practice in Montreal is to refuse current to any

house that will not stand the test?
A. Well, we have to cut them off.
Q. So that good wiring won't suffer for the bad?
A. We exact now a certificate from the Fire Underwriters to con-

nect the thing.

And this condition of things had prevailed in Mont-
real, he tells us, since 1909, about four years before
this accident.

Surely the distance between Montreal and Quebec
is not so great as to have prevented the intelligence
of what was known at the former place to have reached
the understanding of those in the latter place conduct-
ing a business wherein it became their bounden duty
in law to recognize the advancement of scientific
knowledge and the results of experience in order that
they might exercise due care and have some regard to
the protection of the lives and property of others.

Mr. Wilson tells us that previous to 1905 they had
been so unfortunate as to have had two or three people
killed by primaries and secondaries coming into con-
tact.

Suppose there had been someone killed instead of
only a fire occasioned by the neglect of duty on the
part of the respondent's management, and the man-
ager had been placed on trial for manslaughter and
the evidence herein, and especially of his perversity,
spread out in his correspondence with Mr. Bennett

85



SUPREME COURT OF CANADA. [VOL. LIII.

1916 appealing to him for a change of methods and practice,
VANDRY had been adduced, I am puzzled to know what answer

ET AL.
,. ' he could have made to such a charge. Yet substantially

LGEBTC . the question here involved and that in the case I put
AND are the same. The only difference is that one dependsPOWER CO.
- on the interpretation to be put upon two articles of

Idington J. the Code designed to secure a remedy for those suffering
from the neglect of others and in the Criminal Code is
expressed in sections 247 and 262 combined in slightly
different language.

I can understand the case of a man in the situation
of Vandry having contracted himself out of any recourse
against. the respondent. That, however, is not pre-
tended here. All we can infer from what appears is
that there must have been a contractual relation be-
tween the respondent and someone to light, by means
of electricity, the premises in question in each case.

It was the duty of respondent to have seen to it
when applied to for such a service that it could per-
form the service with something like reasonable safety
for life and property.

Was this appellant Vandry or his tenant the Hunt
Club the applicant for the service herein? So far as
the printed case goes I am unable to discover. He had
bought the property from the club in February, 1912,
and agreed to lease it to the club. He had apparently
been a member of the club when, in 1909, the work was
done of installing electrical appliances therein, and I.
gather had been on a committee having to do with
letting that contract.

If the relations between the parties had been more
accurately and definitely put in evidence it would
have been more satisfactory.

In many cases of negligence the legal relationship
between the parties concerned must be examined with
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care. The nature and quality of the act or omission 1916

called negligence can only in many such cases be VANDRY
ET AL.

determined as result of such examination. V.
QUEBEC RY.,

The relation between a company like the respond- LIGHT, HEAT

ent and a tenant can hardly as .of course and of powER CO.

necessity explain away all the rights of the owner Idington J.

seeking relief against negligent conduct of the com-
pany towards him such as in evidence herein.

If the tenant and company were both found to
have entered, without his permission, into any enter-
prise endangering the premises, that would not of
itself answer the claim of the owner.

As this phase of the matter was not presented in
argument and the evidence is far from clear, the
only use I wish to make of it is by way of illustration
of how little there is, when one comes to consider the
respondent's pretentions in the answer it makes,
relative to the failure to protect by grounding the wire.

In such a case as I put, and as possibly in fact exists
herein, there could be found no excuse for attempting
to supply electric current without testing to see if the
fixtures were sufficient to ensure safety when protected
by means of grounding. If so found it could and should
protect by grounding. Otherwise it should, out of
regard to the lives and property of others, refuse to
turn its dangerous machine's destructive forces upon
the property.

It seems, from the evidence, clearly established
that when this course is pursued there is practically no
danger of fire or loss to any one; save in the possible
loss to the company of the possible profits derivable
from an undesirable customer. It should never be
forgotten that in such case the safety of adjacent
properties either not using electric lights, or using
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1916 them with the very best electrical fixtures available, are
VANDRY all jeopardized by following any other course.

ET AL. I think the duty was the same in the case of any
LIGHT, HEA one applying as owner for lighting to be done, unless

AND the owner contracted to assume the risk.
POWER Co.

- heThe owner's ignorance is generally as great, when
Idington he contracts for such service, as if he had never been

consulted, as in the case I put of a tenant doing so
behind his back as it were. But even in such a case
what right has the respondent or any like company
to endanger adjacent properties of others? The
franchise given by its charter never was intended to
permit such a course of conduct.

Again in the case of any one being applied to, who
is supposed to possess skill in his business, to undertake
anything for someone relying upon his skill, he is not
generally supposed to presume that the man he is to
serve knows as much as he. If he neglects to inform
him of the risks he runs he is negligent of his duty in
the premises.

How much more must that be implied in the case
of one who has to answer for his conduct under article
1054 of the Civil Code?

Again, it has been well pointed out by Mr. Justice
Carroll (if he is right in assuming the rules appearing
in the case apply to respondent's contract), one of
the rules it requires to be observed is:-

The consumer is not permitted to make additions or alteration in
his installation without receiving the written consent of the company.

This seems to pre-suppose an inspection and a
contract in relation to the existing features as the
basis of acting.

Assuming, for argument's sake, the answer made
which I have been considering to present something
arguable, I am far from accepting the view presented
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by counsel for respondent relative to the facts as 1916

bearing out his argument. VANDRY

The report of Morissette looks as if many things ETAL.

had to be rectified, but that was a year before the fire QUEBEC RY-,

and what happened meantime I cannot assume to have AND
POWER CO.

been complete neglect of the report and its require- Idingan J.

ments and I cannot find it satisfactorily explained in
a way to support the contention.

Nor does the evidence seem to bear out the sug-
gestion of its construction being old, as it seems to
have been done over in 1909 under a contract intended
to satisfy the underwriter.

In my view, however, this does not matter for it
certainly, even if all that is claimed by respondent,
would not prove that the best wiring would have pre-
vented a fire with a current of 2,200 volts which it
seems to be admitted entered the house as result of
the accident.

I, however, do not find the respondent excused
thereby. I think it might well be found guilty of
negligence under article 1053 C.C. But, at all events,
under article 1054 C.C. it clearly was negligent and
has not upon the evidence been excused in any way.

I see no difficulty in the pleading which is compre-
hensive enough to cover either case the evidence fits.

I think article 1054 C.C. fits the pleading and the
proof. And both pleading and facts adduced in proof
thereof peculiarly fit the case for which article 1054
was framed.

I am not disposed to fritter away the effect which
should be given and I think was intended to be given
respectively to the admirable and comprehensive
articles 1053 and 1054 C.C. for the respective situa-
tions to which each is applicable.

The respondent failed in its obvious duty under the
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1916 then well known results of experience and the advance-
VANDRY ment of scientific knowledge, to take proper pre-
ET AL.

V. cautions.
QUEBEC RY., It had no right in law to attempt to shift, as it did,LIGHT, HEAT

AND long before this accident now in question, the respons-
POWER CO.
Idington ibility devolving upon it under the law in such cir-

cumstance or await the result of a public prosecution
by way of indictment for continuing a public nuisance.

It should have refused to undertake anything so
easily discoverable as, likely to endanger the property
of others and constitute an indictable nuisance and
must be assumed to have run the risk of negligently so
proceeding.

To appeal to force majeure as a defence under such
circumstances seems an idle confusion of thought.

The judgment in the case of The Canadian Pacific
Railway Company v. Roy(1), relied on by respondent,
at foot of page 230 and top of page 231, disposes, in
the following sentence, of all that rests therein:-

The permission, of course, does not authorize the thing to be done
negligently or even unnecessarily to cause damage to others.

This was, if ever there was, an unnecessarily causing
of damage.

The appeal should be allowed with costs here and
in the court of appeal and the judgment of the trial
judge be restored.

The question of procedure invoked by the respond-
ent is one with which we never interfere unless
something more than costs is involved and that is all
that seems to me in that regard involved herein.

DUFF J. (dissenting).-I have throughout used the
word "appellants" as if the actions had been brought

(1) (1902) A.C. 220.
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on behalf of the owners of the property and that it was 1916

the owners who are now appealing to this court. VANDRY

The first question to be decided turns upon the ETVAL.

effect of certain statutory provisions upon which the UEBECRY

appellants rely. The principal Act of the respondent AND
POWER CO.

company is ch. 59, of 58 & 59 Vict. (1895), in which the D -
Duff J.undertaking of the company (then known as the Quebec -

Montmorency mnd Charlevoix Railway Company)
was declared to be a work for the general advantage
of Canada and by which it was further declared that
that Act and the "Railway Act" of Canada should
apply to the company and its undertaking instead of
certain statutes of Quebec. The statute of 1895 was
amended by chap. 85 of 62 & 63 Vict. (1899), and by
this statute the name of the company was changed to
the name which it now bears. By the Act of 1895 the
company was authorized to "construct, work and
maintain" a railway in, among other places, the streets
of Quebec and telegraph and telephone lines; and
extensive compulsory powers were granted for these
purposes. By section 2 of the Act of 1899 the com-
pany was authorized to:-

(A) "manufacture, furnish, use and sell or lease in the city and
district of Quebec, light, heat and motive power, generated from elec-
tricity, and construct, acquire, work and carry on any lines of wires,
tubes or other apparatus for conducting electricity either by land or
water;

(B) "acquire lands, water powers and watercourses, and erect,
use and manage works, machinery and plant for the generation,
transmission and distribution of electrical power and energy;

(C) "build power houses and stations for the development of
electrical force and energy, and acquire the factories or stations of
other like companies, or lease their works, equipments, appurtenances
and power;

(D) "acquire any exclusive rights in letters patent, franchises
or patent rights for the purposes of the works and undertakings hereby
authorized, and again dispose of such rights."

For the first time apparently, the appellants raised
the point in this court that section 13(e) of the Act of
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1916 1895 has the effect of imposing upon the respondent
VANDRY company an absolute responsibility for harm arising
ET AL.

V. from the working of the company's undertaking. I
QUEBECRy.

LIGHT, HEAT quote section 13 in full:
AND

POWER Co. Section 13:-With the consent of the municipal council or other
authority having jurisdiction over the roads and streets of any city,

Duff J. town, municipality or district, the company may, by its servants,
agents or workmen enter upon any public road, highway, street, bridge,
watercourse, navigable or non-navigable water or other such places
in any city, incorporated town, village, county, municipality, district,
or other place, for the purpose of constructing, erecting, equipping,
working and maintaining its lines of telegraph and telephone and lines
for the conveyance of electric power upon, along, across, over and under
the same; and may erect, equip and maintain such and so many poles
or other works and devices as the company deems necessary for making,
completing and supporting, using, working and maintaining the
system of communication by telegraph and telephone and for supplying
power; and may stretch wires and other electrical contrivances, thereon;
and, as often as the company, its agents, officers or workmen think
proper, may break up and open any part whatsoever of the said public
roads, highways, streets, bridges, watercourses, navigable and non-
navigable waters and other like places subject, however, to the following
provisions, that is to say:

(a) The company shall not, in the construction or operation of
its lines, interfere with the public right of travelling on or using such
public roads, highways, streets, bridges or watercourses, and other like
places, and shall not do any unnecessary damage, nor in any way
obstruct the entrance to any door or gateway or free access to any
building erected in the vicinity;

(b) The company shall not affix any telegraph or telephone wires
less than 22 feet above the surface of the street or road, nor erect,
without the consent of the municipal council having jurisdiction over
the roads or streets of the municipality, more than one line of poles
along any street or road;

(c) In all municipalities the poles shall be as nearly as possible
straight and perpendicular, and shall, in cities, be painted, if so required
by any by-law of the council;

(d) Whenever, in case of fire, it becomes necessary for its extinc-
tion or for the preservation of property, that the poles or wires should
be cut, the cutting under such circumstances of the poles or any of
the wires of the company, under the direction of the chief engineer or
other officer in charge of the fire brigade, shall not entitle the company
to demand or to claim compensation for any damage thereby incurred;

(e) The company shall be responsible for all damage which its
agents, servants or workmen cause to individuals or property in carry-
ing out or maintaining any of its said works;

92



VOL LIII.] SUPREME COURT OF CANADA. 93

(f) The company shall not cut down or mutilate any shade, fruit 1916
or ornamental tree; VANDRY

(g) In all municipalities the opening up of streets for the erection ET AL.
of poles, or for carrying the wires underground, shall be subject to the v.
supervision of such engineer or other person as the council appoints QUEBEc Ry.,
for that purpose, and shall be done in such manner as the council di- LIGHT, HEAT

rects: the council may also direct and designate the places where the POWER CO.
poles are to be erected in such municipality; and the surface of the - .
streets shall in all cases be restored as far as possible to its former Duff J
condition by and at the expense of the company.

(h) No Act of Parliament requiring the company in case efficient
means are devised for carrying telegraph or telephone wires under
ground, to adopt such means, and abrogating the right given by this
section to continue carrying lines on poles through cities, towns or
incorporated villages, shall be deemed an infringement of the privi-
leges granted by this Act, and the company shall not be entitled to
damages therefor;

(i) No person shall labour upon the work of erecting or repairing
any line or instrument of the company, without having conspicuously
attached to his dress a medal or badge on which shall be legibly inscribed
the name of the company and a number by which he can be readily
identified;

(i) Nothing in this Act contained shall be deemed to authorize
the company, its servants, workmen or agents, to enter upon any
private property for the purpose of erecting, maintaining or repairing
any of its wires without the previous assent of the owner or occupant
of the property for the time being;

(k) If in the removal of buildings or in the exercise of the public
right of travelling on, or using any public road, highway or street,
it becomes necessary that the said wires be temporailly removed by
cutting or otherwise, it shall be the duty of the company at its own
expense, upon reasonable notice in writing, from any person requiring
the same, to remove such wires or poles, and in default of the com-
pany so doing it shall be lawful for any such peison to remove
the same at the expense of the company, doing no unneces-
sary damage thereby; and such notice may be given either at
the office of the company or to any agent or officer of the company
in the municipality wherein such wires or poles are required to be
removed, or in the case of a municipality wherein there is no such
agent or officer of the company, then either at the head office or to
any agent or officer of the company in the nearest or any adjoining
municipality to that in which such wires or poles requlie to be removed.

The French version of sub-section (e), to which it
may be convenient to refer, is as follows:-

"La compagnie sera responsable de tous dommages que ses agents,
employvs et ouvriers causeront aux particuliers ou aux propri~t6s
en exAuntant ou en'retenant que'qu'un de ses dits ouvrages."
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1916 This provision has not in my judgment the effect
VANDRY contended for; Lord Halsbury's language in Shelfer

ET AL.
ETV. v. City of London Electric Lighting Co.(1), at page 310,

LIGT, HEA is applicable.
AND

POWER Co. When one considers how frequently the distindtion between the
- execution of the works and the use of them when executed had been

Duff J. the subject of comment and discussion, I think it must be taken that
-- the language used has been deliberately chosen by the legislature as

pointing to a distinction, now well recognized, between the construction
of works and the user of them when constructed.

A reference to other provisions of the Act shows
that this distinction was not overlooked. See section
7b, section 8, section 9a and b, section 10, and sub-
sections 2 and 3, section 12 and sub-section 2, the
whole of the substantive part of section 13 and sub-
sec. a.

These provisions also suggest that the distinction
between the user and maintenance was not unob-
served. It may be noticed also that the collocation of
words in sub-sec. e "damage caused by the agent's
servants or workmen of the company" when read with
subsection (j) would indicate that the section con-
templates such operations only as those specifically
authorized in the substantive part of section 13,

entry upon any public road, highway, street, bridge, watercourse,
navigable or non-navigable water or other such places * * *

erecting, equipping and maintaining.

of poles and other works and devices; the stretching
wires and other electrical contrivances thereon; break-
ing up, opening public highways, watercourses and other
like places; and not to the acts of the "agents, servants
or workmen" of the company in the working of its
railway, for example, in the running of its cars.

The provision, of course, ought to be read with

(1) [1895] 1 Ch.
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section 92 of the Dominion "Railway Act" then in 1916

force (51 Vict. ch. 29). Section 92 has always been VANDRY
ET AL

held in itself to give only a right to compensation under V.
the special provisions of the "Railway Act" for lands QUEBEC RY.,

LIGHT, HEAT

taken or injuriously affected and this right has always ANDPOWERn CO.
been held to be available in those cases only in which POWE C.

lands are taken for the exercise of some legal right an- D

nexed to the ownership of the land, the right of access,
for example, which is or is to be directly prejudiced by
the construction or the operation of the railway. It
is sufficiently obvious that section 13e may be given a
considerable scope outside of the operation of section
92 of the "Railway Act" without adopting the sweep-
ing construction advanced on behalf of the appellants.

I think the language of the section cannot properly
be held to extend to damages resulting from the non-
negligent exercise of powers declared by the statute
to be lawfully exercisable in the working of the com-
pany's undertaking (as distinguished from the con-
struction or maintenance of its works), as, for example,
the running of its cars in the streets of Quebec and in
the working of its electric light plant.

Decisions upon one statute ought, of course, to
be applied very cautiously in the construction of
another statute, but I think it right to say that when
one considers the manner in which sections 92 and 288
of the "Railway Act" in force in 1895 and 1899 were
construed and applied in Canadian Pacific Railway
Co. v. Roy(1) (see particularly page 231), and the
manner in which the provisions of the Quebec statute
1 Edw. VII., chap. 66, and especially the provisions
of section 10 (only quoted in part in the judgment),
were applied in Dumphy v. Montreal Light, Heat and

(1) (1902) A. C. 220.
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1916 Power Co.(1), one is not disposed to charge oneself
VANDRY with rashness in rejecting the construction proposed

ET AL.
V;. by the appellants.

QUEBEC R Some of my learned brethren think that theLIGHT, HEAT

AND plaintiffs are entitled to recover under a provision
PowER Co.

-- found in the last sentence of section two of chapter 71,
Duff J.

-- 44 & 45 Vict. (Que.) incorporating the Electric Light
Company of Quebec and Levis, which apparently
became the Montmorency Power Co., the words
relied upon being:-

La compagnie sera responsable de tous les dommages qu'elle pourra
causer dans 'execution de ses travaux.

I observe, in passing, that there is sufficient 'evidence
in the language of the Act, section 6 for example, to
show that "travaux" is used in the sense of, to quote
Lord Atkinson's expression in The City of Montreal v.
The Montreal Street Railway Co.(2) of "physical things
not services" and any contention founded upon this
provision is properly subject to the observation made
above as to the distinction between the "execution"
of works and the use or operation of such works when
executed, a distinction which was plainly not overlooked
by the authors of this statute.

But the fatal objection against resorting to this
provision as ground of relief is that there is nothing
before us entitling us to hold that the damage com-
plained of in this case was the result of the exercise
of any of the powers conferred by the statute in which
it is contained. Section 2 of the Act of 1899, quoted
above, gives ample authority for the establishment and
operation of a system of electric lighting for the City
and District of Quebec, and I do not know on what

(2) (1912) A. C. 333.(1) (1907) A. C. 454.
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ground this court could judicially say, the matter not 1916

having been touched in the evidence and no point VANDRY
ET AL.

having been made of it by the parties, that the works V.
in question here were constructed or are operated QUEBEc Ry.,

under the provisions of the Quebec Act. Section 15 PA
of the Act of 1895 authorized the purchase of the

I ( Duff J.
"works, buildings and machinery" of the Mont-
morency Electric Power Co. There is nothing in
section 2 of the Act of 1895 which imports the provi-
sion relied upon as a qualification of the powers thereby
given. The Dominion Parliament, of course, did not
assume in section 3 to legislate with regard .to the
works of the Montmorency Electric Power Co. as an
undertaking established and carried on under the
authority of the Legislature of Quebec. It neces-
sarily (otherwise there would be no jurisdiction)
treated these works as part of the undertaking of the
Dominion company whose undertaking had been, by
the statute of 1895, declared to be a work for the gen-
eral advantage of Canada. The "franchise powers and
privileges" referred to in section 3 as those enjoyed
by the Montmorency Electric Power Co. "in virtue
of its charter" which it is declared the Dominion
company "may in future exercise and enjoy" must
be read as "franchise powers and privileges" granted
by the Dominion Parliament. I think it is questionable
whether one is entitled to treat that as importing a
provision of the local Act relating o the responsibility
of the Montmorency Electric Power Co. in view of
the fact that the works authorized by the local Act
are being brought into and made part of a larger under-
taking under the control of the Dominion and gov-
erned by different statutory provisions. At all events
until adequate grounds are shewn against it the respond-
ent company is entitled to justify under the general
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11 provisions of the Acts of 1895 and 1899 including
VANDRY section 2 of the Act of 1899. There are other diffi-

ET AL..
.A culties in the appellants' way on this branch of his

QUEBEC Ry., appeal. First,-Does a provision of this kind, construedLIGHT, HEAT
AND as relating to the operations of the companies' under-

POWER Co.
--. taking, govern the legal relation between the companyDuff J.

and its customers to whom it supplies electric light or
power? The appellants must maintain the affirmative.
The language is not apt for the purpose of making the
company insurer of its customers against accidents in
operation not attributable to negligence. But I pass
that. It is quite too late now, in the state of the record,
in view of the considerations above mentioned to base
any relief upon this statutory provision which was
not relied upon at the trial or mentioned in the plead-
ings.

Secondly. Assuming the appellants -to be right
in their construction of the provisions I have been
discussing and assuming the second of the provisions
to be applicable, there is still, I think, an insuperable
difficulty in the way of giving effect to the appellants'
claim to relief in so far as it rests upon these provisions
if the finding of the court of appeal be accepted, and
I think it ought to be accepted, that the diversion of
the electric current from the primary to the secondary
wire was the result of vis major. Accepting that
finding it results, I think, that on no admissible con-
struction*of these provisions can the company or the
agents, servants and workmen of the company he held
to have "caused " the damage for which reparation is
claimed.

Lord Moulton in delivering the judgment of the
Privy Council in Rickards v. Lothian(1), at page 278
said:-

(1) (1913) A. C. 263
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Their Lordships are of the opinion that all that there is laid down 1916
as to a case where the escape is due to "vis major or the King's enemies" VND
applies equally to a case where it is due to the malicious act of a third ET AL.
person, if indeed that case is not actually included in the above phrase. V.
To follow the language of the judgment just recited-a defendant QUEBEC RY.,
cannot, in their Lordship's opinion, be properly said to have caused LIGHT, HEAT

or allowed the water to escape if the malicious act of a third persOn POWE C
was the real cause of its escaping without any fault on the part of the PWRC

defendant. Duff J.

A passage in the judgmeht of Lord Sumner in
Charing Cross Euston and Hampstead Rway. Co. v.
Boots(1), was relied on in the argument as authority
for the proposition that the "cause" in the juridical
sense was the generation of electricity and the trans-
mission of it through the company's wires, which
was the work of the company's agents, employees
and workmen; but the passage in question has obvi-
ously no reference to a case where vis major or the inde-
pendent volition of a third person has intervened.
An authority perhaps more directly in point is the
judgment of the Privy Council delivered by Lord
Robertson in Dumphy's Case(2). The injury com-
plained of was the result of a derrick used by a building
contractor being brought into contact with the over-
head wires of the Montreal Street Railway Company,
the current of electricity thereby diverted having killed
the plaintiff's husband. Spekdng for their Lordships,
Lord Robertson says:

on the face of the case it is manifest that the causa causans of the
casualty was the act of the person using the derrick.

The generation of the electricity by the respondent
company which would have been harmless but for the
interposition of a novus actus interveniens (vis major)
ought not any more than the storing of water to be

(1) (1909) 2 K. B. 640.
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1916 regarded as the cause of the resulting harm for the

VANDRY purpose of assigning responsibility.
ET AL. A little consideration makes it plain that no dis-

QUEBEc Ry., tinction can for this purpose be drawn between the
LIGHT EAT case of water stored for the storer's purposes and elec-
POWER CO. tricity generated for his purposes. If a mischievous

Duff J. person opens the outlet of a storage basin, or the con-
fining barrier *is destroyed or rendered useless by some
accident of nature not foreseeable amounting to vis
major, the storer is not responsible for the ensuing
damage because, as Lord Moulton says, he has neither
caused the water to escape nor allowed the water to
escape although it was he who constructed the storage
basin and collected there water which on escaping was
certain to become a destructive agency. So if he
constructs a flume to carry water from his dam to his
power-house and somebody breaks down his flume at
a place where the water, under a high head, escaping
becomes an instrument of harm, or if this happens
through some operation of nature which he could not
be expected to foresee or -to provide against he is not
responsible in absence of negligence because he has
neither caused nor allowed the water to escape; so
also the energy of the water flowing through his con-
duits operating on the machinery of his power-house
having become converted into electric energy which
solely by reason of the mischievous interference of a
third person, or of the operation of vis major, escapes
control, this is a result which, for juridical purposes,
cannot in general be properly ascribed to the measures
he has taken for the purpose of and resulting in the
conversion of mechanical energy into electrical energy
but must be ascribed to the agency to which its escape
is immediately due.

Strictly, of course, what I have said upon this
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point postulates a correspondence of meaning between 1916

"cause" as used in the provisions under consideration VANDRY
ET AL.

and "cause" as used by Lord Moulton in the passage V.
quoted above. I think this is a legitimate reading; QGEBEC HEAT

any broader reading of the word "cause" would, on ANDPOWER CO.
the proposed construction subject the company affected

Duff J.
by these provisions to a stricter responsiblity than that -

which would arise from the unfettered operation of
the doctrine of Rylands v. Fletcher(1).

In the result the rule governing the responsibliity
of the defendant company in respect of the operation
of its electric lighting system, apart from special pro-
visions in its statutes, which have no application here,
is that, generally speaking, they are responsible for
harm caused by negligence and not otherwise-the
rule applied in Dumphy's Case(2) and Roy's Case(3).

But the important question arises:-Is the status
of the appellants vis-d-vis the respondent company
either as regards the rules governing the burden of
proof, or as regards the rules governing their substan-
tive rights, affected by the circumstance that they
were customers of the respondent company; and that
the injury in respect of which reparation is claimed
was an injury that would not have occurred but for the
connection, at their instance or by their consent, be-
tween their houses and the respondent company's sys-
tem by service wires put in place for their accommo-
dation? Dealing with the question, apart from articles
1053, 1054, 1055 C.C., I should have no difficulty in
holding that the company's duty arising out of the situ-
ation, except in so far as it is modified by contract, is
a duty to take proper care to protect the appellants

(1) L. R. 3 H. L. 330. (2) [1907] A. C. 454.
(3) [19021 A. C. 220.
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1916 and their property, and proper care involves, where
VANDRY the consequences of neglect may in the ordinary course

ET AL. be expected to be very serious, the use of a high degree
QUEBEcY of knowledge, skill and diligence. That is the view
LIGHT, HEAT

AND which has been taken in a number of cases in Canada
POWER CO.

and the United States in which the question has come
Duff J

D up, Royal Electric Co. v. Hv4(1); Joyce, "Electric Law,"
paragraph 445 d and e; and I think it is conformable
to the legal principle according to which persons under-
taking to perform services for others involving risk
of harm from want of skill and from accidents beyond
prevention by the highest skill are held generally not
to be insurers but to warrant the execution of the
undertaking with knowledge, skill and diligence com-
mensurate with the gravity of the risk. The doctrine
of Rylands v. Fletcher(2) is inapplicable because,
apart from the effect of the statute, the risk arising
from the connection between the customer's premises
and the lighting company's system is a risk due to a
situation created with the consent and for the benefit
of the customer as well as of the company, and- that
risk, so long as it is not augmented by the company's
negligence, is a risk which he assumes just as a pas-
senger on a street-car assumes the risk of accident not
avoidable by the exercise of proper care by the carrier.
A risk arising from a situation created by common
consent for the common benefit is not within the con-
templation of Rylands v. Fletcher(2); Carstairs v.
Taylor(3), Blake v. Woolf (4).

But the learned judges in both courts below have
taken the view, and I understand the majority of the
members of this court also take the view, that the

(1) 32 Can. S. C. R. 462. (3) L. R. 6 Ex. 217.

(2) L. R. 3 H. L. 330. (4) [18981 2 Q. B. 426.
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effect of articles 1053, 1054, 1055 C.C., is to create 1916

a presumption of fault which is a presumption of law VANDRY
ET AL.capable of being repelled by the respondent company E .

only by establishing that the fire in question was not QUEBEC RY.,
LiGHT, HEAT

due to any want of care on its part, the effect of these AND
POWER CO.

articles being, according to this view, that once it is -
Duff J.

shewn that the fire is the result of the escape of elec-
tricity from the respondent company's system the
burden of establishing that the escape was not due to
negligence on his part is cast by law upon the company.

Although such cannot, in view of the decisions I
have mentioned, be held to be the operation of article
1054 C.C. as between a member of the public having
no special relation with the company carrying on a
statutory undertaking, e. g. a way-farer struck by a
street-car, I am not aware of any decision that ex-
cludes the application of article 1054 C.C., according
to whatever be the proper construction of it, for
determining the reciprocal obligations and rights of
the company and persons taking advantage of its
services, although it would appear strange t- find a
rule of law putting upon a railway company the burden
of proof in the issue of negligence or no negligence
between it and a passenger and leaving the incidence
of the burden upon a farmer whose crop is destroyed
by fire resulting from the escape of sparks frn an
engine. I shall point out what see:ns to :1e to be a
conclusive reason against the application (f articles
1053, 1054, 1055 C.C. according to the appellants'
construction of them to this case; but first I shall
briefly discuss the appellants' contention as to the
effect of them. Before going into articles 1053, 1054,
1055, C.C. it is perhaps desirable to point out in a
word or two the difference in practical effect between
the view, which I think is the right view, as touching
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1916 the onus of proof resting on the appellants and the
VANDRY view in relation to the subject which has prevailed

ET AL.
;. with the majority of the judges who have been called

LIGHT, HEAT upon to pass upon the appellants' claims. The appel-
AND lants' claims being, I repeat, according to my view,
-- -necessarily based upon an allegation that they were

Duff J.
injured by the respondent company's negligence in

respect of the custody of the electricity in their system,
the burden of the affirmative of that issue is a burden
which remains upon the appellants to the end; the
question put to itself by the tribunal of fact at the
conclusion of the whole case is,-taking all the evidence
together-have the appellants established by an ade-
quate preponderance in the weight of evidence the
affirmative -of the issue negligence or no negligence?
The situation is well explained in the judgment of
Brett, M. R. in Abrath v. North Eastern Rly. Co.(1).
The subject of the burden of proof in this aspect of
it is discussed in the treatise on "Evidence" in Hals-
bury's Laws of England, vol. 13, pp. 433 to 436, and,
in a very illuminating way, in ch. 9 of Thayer's
Preliminary Treatise on the Law of Evidence.

This is not to say, however, that the burden of
proof, in another sense, did not shift from the appel-
lants to the respondent company during the course
of the trial. The moment the appellants established
a primd facie case thb burden of proof was cast upon
the respondent company in the sense that if no further
evidence were given there would have been judgment
for the appellants. The primd facie case shifts the
burden of proof in this sense although it does not affect
the burden of establishing the issue which remains
with the appellants to the end.

The appellants, as I have said, made out a prima

(1) 11 Q. B. D. 440, at p. 452.
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facie case the mothent they proved that the fire was 1916

due to a current of excessive voltage. So to hold is VANDRY
ET AL.

entirely in conformity with authority and long practice. E.

In Great Western Railway Company v. Braid(1), QUEBEC

a passenger injured in a railway accident due to an AND
POWER CO.

embankment giving way was held to have made out -f
Duff J.

a primd facie case of negligence on proof of the fact
that the embankment had given way; so the fact of
the collision of trains constitutes a primd facie case
of negligence. The sufficieficy of facts proved to con-
stitute a primd facie case is not determined by any rule
of law of general application. The doctrine of the
prima facie case rests upon this-that the facts proved
taken together with the failure on the part of the
defendant to give any explanation justifies the infer-
ence of negligence. The doctrine of res ipsa loquitur
rests upon that.

But the appellants having given evidence consti-
tuting a primd facie case the respondent company
could meet that case by proving facts which, while not
establishing the non-existence of negligence, should
destroy the preponderance of evidence in favour of the
plaintiff. The practical effect as regards this appeal
is, as I have already indicated, that the question to be.
determined is whether or not, on the whole of the
evidence, the appellants have shewn that the fire in
question was due to the negligence of the respondent
company.

The other view is this: Article 1054 C.C. declares
that where one person suffers harm from something in
the care of another the law presumes that the harm is
due to the fault of the person having care of the thing
which has caused the harm, the practical consequence
being, as regards the case before us, that the burden of

(1) 1 Moo. P. C. N. S. 101.
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1916 establishing the negative of the issue negligence or no
VANDRY negligence is cast by law upon the respondent company

ET AL.
E . the moment the origin of the fire is proved; and that

QUEBEC RY. hecoc
LIGHT, HEAT at the conclusion of the case the appellants must

AND succeed unless the tribunal is satisfied that the respond-
POWER CO.

-- ent company has established the non-existence of
Duff J.

negligence leading to the escape of electricity.
In Shawinigan Carbide Co. v. Doucet(1), I have

given my reasons in support of the view above indi-
cated as to the construction and effect of articles
1053, 1054, 1055 C.C. which is that, except in the
particular cases specified in those articles where faute
d6lictuelle is the ground of the action, it must be proved
and that the legal presumption of fault for harm caused
by " things under one's care " arises only in those
specific cases.

There appears to be very little room for dispute
that such was the French common law. Admittedly
this view of the effect of articles 1382, 1383, 1384,
and 1385, C.N. was accepted without dissent or
suggestion of dissent both by la Doctrine and by la
Jurisprudence in France down to 1870.

I quote from an article by M. Saleilles (10 Rev.
Trimestrielle p. 38):

si l'on se place au point de vue de l'interpritation originaire du
droit frangais, il est absolument certain que jusqu'aux approches
des ann6es 1861 et 1866, 6poque de la pr6paration et de la promulga-
tion du Code Civil canadien, tout le monde admettait en France, sur
Particle 1384, doctrine et jurisprudence, que la responsabilit6 des
accidents de travail 6tait r6gl6e exclusivement par Particle 1382.
On admettait, A tort ou A raison, que Particle 1384, en parlant des
"choses que l'on a sous sa garde," n'avait fait que poser un principe
qui devait trouver son application explicite dans les dispositions subs6-
quentes des articles 1385 et 1386. C'6tait une pierre d'attente. M.
Esmein I'a admirablement 6tabli, et 1. Planiol aussi. La doctrine de

1. Esmein et de M. Planiol, justifi6e ou non, est celle qui avait cours
avant 1870, ce 'est pas douteux. Comment done le I6gislateur canadien,
qui nous empruntait le texte, A peu pr&s int6gral, de notre article.1384,

(1) 42 Can. S. C. R. 281.
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l'aurait-il entendu autrement qu'on V'entendait en France h ses d6buts? 1916
Done la doctrine et la jurisprudence frangaise ne peuvent avoir de

1ANDRY
valeur pour l'interpretation du texte canadien correspondant a notre ET AL.
article 1384, que s'il s'agit de celles qui avaient cours avant 1870. V.

QUEBEC Ry.,
I also quote from MM. Colin et Capitant (Cours LiGHT, HEAT

ANDE16mentaire de Droit Civil Frangais, Vol. 2, p. 390):- POWER CO.

Supposons un dommage caus6 par une chose autre qu'un animal Duff J.
ou un bitiment, par exemple, par un terrain non construit (effondre-
ment d'une marnibre, 6boulenent, ctc.), ou par un objet inobilipr
(explosion de machine, chute d'un pot de fleurs, etc.). Par quelle
rigle va Atre gouvern6e la responsabilit6 du propridtaire de ces objets?

Pendant longtemps, la jurisprudence et la doctrine se sont accord6es
pour d6clarer qu'il y avait lieu ici A application pure et simple des
principes du droit commun. Le propri6taire n'6tait (lone passible de
dommages-intirets, que si l'on pouvait faire la demonstration d'une
faute qu'il cut commise aux termes des articles 1382 et 1383 (Civ.,
19 juillet 1870, D.P. 70, 1. 361, S. 71. 1. 9). Cette solution,
avec la diffrence qui en rdsultait entre les consequences de la
propridt6 d'un animal ou d'un bAtiment d'une part, et, d'autre part,
celle de la propri6t6 d'une chose inanimde en g6n6ral, paraissait d'ail-
leurs 6quitable. Et en effet, si l'on comprend I'6tablissement d'une
prisomption de faute pour les animaux, lesquels exigent une surveil-
lance constante, ou pour les bitiments, dont la ruine possible est parti-
culibrement dangereuse et exige d'attentives mesures de prudence, il
n'y a pas de raison de se montrer aussi s6v~re pour le propri6taire
d'objets inanim6s. Par lui-mime, l'objet inanim6 n'est pas susceptible
de causer un dommage; il faut supposer, pour que le fait se produise,
une faute de la victime, un d6faut d'entretien du propri6taire, ou
enfin un de ces cas fortuits qui d6fient la prudence humaine. Dis
lors, il serait peu 6quitable d'attribuer d priori A la faute du propri&
taire des accidents dont la plupart auront une autre cause.

Les choses 6taient A cc point, lorsque se produisit le mouvenent
doctrinal, dont nous avons parld, en faveur d'une responsabilit6 pure-
ment objective. C'est surtout sur le terrain des dommages caus6s
par le fait des choses inanimbs, en particulier de l'outillage industriel
(et si l'on comprend l'acuit6 du probl6me A une 6poque oi aucune
I6gislation sp6ciale n'existait en mati re daccidents du travail), que
se porta l'effort de la doctrine nouvelle.

It was not until 1908 that the Cour de Cassation
departed from the traditional French view. In this
country the Quebec court of appeal (Taschereau, C. J.,
Boss6, Trenholme, Lavergne, Cross, JJ.) in Canadian
Pacific Railway Co. v. Dionne(1), decided in 1908,
expressly and formally declared as follows:-

(1) 14 Rev. de Jur. 474.
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1916 The fact of the injury alleged having been caused by a thing
VANDRY under the control of the defendant, has not in law of itself the effect of

ET AL. placing upon the defendant the burden of proving that the injury was
v. caused without fault on the part of the defendant or his servants.

QUEBEc Ry.,
LIGHT, HEAt A declaration in harmony -with decisions of the same

AND
POWER CO. court pronounced in great numbers during the preced-

Duff J. ing 40 years.
-- And in the Supreme Court of Canada, in 1906,

in Paquet v. Dufour(1), Mr. Justice Girourard referred
to the course of the decisions in this court in the
following language:-

Before closing, I wish (says the learned judge), to point out
a consid6rant of the trial judge to which I cannot subscribe:

"Consid6rant que la dite explosion ayant 6t6 causde par de la
dynamite dont le d6fendeur 6tait le propri6taire et dont il avait la
garde, il doit 6tr tenu responsable des dommages qui en sont rdsultds
pour le demandeur, A moins qu'il n'ait prenv6 qu'il lui a 6t6 impossible
de l'6viter."

We have so often decided in our court that proof of fault, whether
by direct evidence or by presumption, rests upon the plaintiff, that it
is not necessary to quote authorities.

Without entering upon an analysis of the language
of the articles 1053, 1054, 1055 C.C. for which I may
refer to my judgment in Shawinigan Carbide Co. v.
Doucet(2), I quote two paragraphs from that judgment
touching the effect of the legislation by which the
Civil Code was formally declared to be law in the
Province of Quebec.

A far stronger reason against excluding the pre-existing law from
consideration is afforded by the terms of the enactments under the
authority of which the Code came into force'as law which evince very
plainly the intention to declare, in articles 1053, 1054, 1055 the law
as it then stood. There was first an Act of the Province of Canada (20
Vict. ch. 43) authorizing the appointment of Commissioners and direct-
ing that they should embody in the Code to be framed by them, to be
called the Civil Code of Lower Canada, such provisions as they should
hold to be then actually in force, giving the authorities on which their
views should be based, but stating separately any proposed amendment.

(1) 39 Can. S. C. R. 332. (2) 42 Can. S.C.R. 281.
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Then (the commissioners having in due course framed their report and 1916
laid it before Parliament), there was another Act (29 Vict. ch. 41)

VANDRY
declaring a certain roll attested in the manner described in the Act to ET AL.
be the original of the Civil Code reported by the Commissionerz as v.
containing the existing law without amendments; directing the Com- QUEBEC RY.,
missioners to incorporate in this roll certain specified amendments LIGHT, HEAT

eliminating and altering the provisions of it only so far as should be POWE CO.
necessary to give effect to these amendments; and providing that the
Code so altered, should, on proclamation by the Governor, have the Duff J.
force of law.

It hardly seems necessary to comment on the effect of this legis-
lation. It very manifestly exhibits the intention of the legislature that
the provisions found in the roll referred to were not, excepting in so far
as they should be affected by the amendments specified, to effect any
substantial alteration in the law then actually in force in Lower Canada.
Among the provisions contained in this roll (and untouched by the
amendments sanctioned), are articles 1053, 1054, 1055 C. C.; and in
construing them we have therefore this clear and important guide to
the intention of the legislature.

The view of the effect of article 1054 C.C. which
appears to have been taken by the majority of the
court below, namely, that it creates a presumption of
law that harm arising from things under one's care,
whether in their nature dangerous or not, is due to
one's fault, which presumption can be repelled by
proper and sufficient general evidence of the absence
of fault. This view has not been accepted in France
either in la doctrine or in la jurisprudence. A very
lucid and concise account of the present state of la
doctrine and la jurisprudence on this subject is given
by MM. Colon et Capitant at pp. 390-391, vol. 2,
of the work already referred to.

In la doctrine the weightiest authorities favour the
theory known as faute objective or risque professionel
of which the late M. Saleilles was the most eminent
protagonist, the doctrine, in a word, that the incidence
of responsibility in law depends upon the incidence of
risk and that one ought to bear the risk of harm from
things one exploits for one's own benefit. In exploit-
ing for one's benefit choses inanimdes one acts at one's
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1-- peril. The course of la jurisprudence may be described
VANDRY in the language of MM. Colon et Capitant as follows:

ET AL.

VE On a pu croire un moment que la jurisprudence allait suivre les
LIGHT, HEAT novateurs dans la voie qu'ils fraysient. Un arrt de la Chambre civile

AND du 16 juin 1896 (D. P. 97. 1. 433, S. 97. 1. 17) semblait en effet s'y
POWER Co. engager, car il affirmait la responsabilit6 du propridtaire d'une machine,

Duff J. (d'un remarqueur), qui avait fait explosion, bien que cette explosion fut
due A un vice de construction auquel il 6tait 6tranger; et aprbs cette
d~cision autour de laquelle on mena grand bruit, on en rencontre quel-
ques autres encore se rattachant par leurs motifs A la th6orie du risque
cr6e (Trib. Seine, 23 janvier 1903, D. P. 1904, 2. 257; Lyon, 18 janvier,
1907, D. P. 1909, 2, 245; Trib. com. Seine, 23 d6cembre 1911, Gax.
Pal. 19 janvier 1912). L'une de ces d6cisions n'avait-elle pas con-
damn6 le propri6taire d'un caf6 A indemniser un consommateur par
c6 seul motif que le demandeur avait 6t6 bless4 par I'6clatem-nt d'un
siphon?

Mais cc courant peut Atre consid6r6 aujourd-hui comme d6fini-
tivement tari. La Cour de Cassation a, par plusieurs arr~ts, condamn6
le nouveau systime d'interpr6tation (Req. 30 mars 1897, D. P. 97.
1. 433, S. 98. 1. 65; Civ. 31 juillet 1905, D. P. 1905. 1. 532, S. 1909. 1.
143).

Neanmoins, si la jurisprudence a refus6 de suivre les novateurs
dans 1'interpr6tation audacieuse qu'ils proposaient, elle n'en a pas
moins subi leur influence. En effet, elle admettait autrefois, nous
l'avons vu, que la victime d'un accident caus6 par un objet inanim6
devait prouver la faute commise par le propri~taire de cet objet, ou
par celui qui s'en servait. Aujourd'hui, au contraire, elle considbre
que Particle 1384, al. 1, cr6e une prisomption de faute A l'6gard de ce
propri6taire, et, en cons6quence, elle fait peser sur lui la charge de la
preuve.

La jtuisprudence, toujours sous la m~me influence se montre plus
s6v~re; elle applique ici la mime solution qu'au propridtaire ou gardien
d'animaux. II ne suffira done pas au d6fendeur d'6tablir qu'il n'a
commis ni n6gligence ni imprudence; il devra piouver que le dommage
provient soit de cas fortuit, soit de la force majeure, soit de toute autre
cause 6trangre, par exemple de la faute de la victime ou de celle d'un
tiers, en un mot il faudra qu'il pr6cise le fait g6ndrateur du dommage
subi par son adversaire (Req. 22 janvier, 1908, D. P. 1908, 1. 217;
25 mars 1908, D. P. 1909. 1. 73, S. 1910, 1.17; Bordeaux, 14 mars, 1911,
S. 1913, 2. 257; Pau, 13 janvier, 1913, Gaz. Pal. 2 avril, 1913; Paris, 4
d~cembre, 1912, D. P. 1913, 2, 80, S, 1913, 2. 164 et Req., 19 janvier,
1914. Gaz Pal. 7 fevrier, 1914.) V. cependent Req. 29 avril 1913, D.
P. 1913. 1. 427, exemptant le propridtaire d'un chaine ayant occa-
sionn6 un accident par sa rupture, motif pris de ce qu'on n'a pu
relever aucun vice de construction et "qu'il a 6t impossible de
d6terminer la cause d'un 6vinement qu'il ne d6pendait de lui ni de
pr6voir ni d'dviter.)
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From the point of view of verbal interpretation 1916

simply there is probably more to be said in favour of VANDRY

these views which have found acceptance in France ET AL.

than can be said for the view adopted by the Quebec QUEH RY.
Court of Appeal. AND

PWER CO.
I have pointed out in the Shawinigan Carbide Co.

Duff J.
v. Doucet(1), at pages 317 to 320, the impossibility of
reading paragraph 6 of article 1054 C.C. as applying to-
the first paragraph of the article as well as to the par-
ticular case mentioned in paragraphs two to five. The
English version is conclusively against this application
of paragraph six and article 2615 C.C. requires us,
where the two differ, to resort to that version which
is the more conformable to le droit commun. The
French theories above referred to both rest upon the
hypothesis that the first paragraph of 1384 C.N.,
while not in itself establishing a principle of responsi-
bility, indicates a principle of responsibility underlying
the precise dispositions of articles 1385 and 1386
C.N.; and that, although the framers of the Code
Napoleon had no thought of any such principle, it
is the legitimate function of the courts to extend by
analogy the supposed principle of those dispositions
(harmoniously with the ensemble of the law in force
for the time being) to new conditions as they arise.
M. Saleilles in the article to which I have just referred
(p. 42) uses these words:-

En rdalit6, les avocats et les juges n'avaient pas donn6 de la loi
une interprtation inexacte, en l'interpr6tant jadis autrement qu'on
ne l'interpr6te aujourd'hui. ls lii attribuaient alors, et avec raison,
le sens qui ressortait des principes g6ndraux admis autrefois par 'en-
semble de la 14gislation. Ces principes g~ndraux se sont modifids au-
jourd'hui; et, cn se modifiant, ils ont influ6 sur le sens qu'il faut attri-
buer actuellement aux textes rest6s sous la ddpendanc2 directe de ces

(1) 42 Can. S. C. R. 281.
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1916 mmes principes juridiques. C'est le sens intime de la loi qui a vari6,

VANDRY ce ne sont pas les juges.
ET AL.

V. And he adds that it is the duty of the courts to
QUEBEc RY.,acupnt
LIGHT, HEA act upon their view of what the legislator would have

ANDC enacted if he had envisaged the conditions of to-day.
-- If this were a legitimate procedure much might be

Duff J.
-- said for the conclusion of M. Saleilles, and much for

the theory of la jurisprudence in France and much
also it may be added for the view of the court of
appeal; in truth the want of unanimity as to result
(there are other theories current in France), is but the
natural consequence of following a procedure which,
under the name of judicial interpretation, in reality
amounts to explicit judicial amendment of the law.
I use this phrase because the process described by
M. Saleilles is what we should unquestionably call
legislation and there can be no doubt that the abrupt
reversal by the Quebec court of appeal in Doucet v.
Shawinigan Carbide Co.(1), of the principle of its
previous judgment in Canadian Pacific Railway Co. V.
Dionne(2), pronounced only a very short time before,
was the direct result of French influence. I cannot
understand on what principle (compatible with proper
respect to judicial precedent), this court can now
sanction an interpretation of article 1054 C.C. which
it has again and again rejected. See Shawinigan
Carbide Co. v. Doucet(3), pp. 309 and 310.

There is, moreover, I think, this complete answer
to any claim under article 1054 C.C. Assuming the
first paragraph of article 1054 C.C., when read with
article 1055, to justify the extension of the dispositions
of article 1055 to analogous cases, it is quite clear that

(1) Q. R. 18 K. B. 271. (2) 14 Rev. d Jur. 474.
(3) 42 Can. S. C. R. 281.
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there is no analogy between the specific cases therein 1916

provided for and the case where as here the risk, mci- VANDRY

dence of which the plaintiff seeks to make the defend- ET AL.

ant discharge, arises out of a situation created by the QUEBEC R.,
LIGHT, HEAT

common consent and for the common benefit. AND
POWER CO.

As to the questions of fact, I think the judgments -
Duff J.of the learned Chief Justice and Mr. Justice Pelletier

shew satisfactorily that the appellants have failed to
make out that the fires are ascribable to the negligence
of the respondent company. I will add that I do not
differ from the finding that the circumstances in which
the high-voltage current escaped to the secondary wire
constitute a case of vis major.

ANGLIN J.-The question for determination in
these cases is the liability of the defendant company
for damages occasioned by fires caused by a high-
tension electric current (approximately 2,200 volts),
carried on its primary wires, having passed from them
to its secondary or low-voltage wires and thence into
buildings of its customers fitted with a system of
wiring designed to carry a current not exceeding 108
to 110 volts. It appears to be so well established that
it is practically common ground that the immediate
cause of connection having been established between
the primary and secondary wires was the falling across
them of a large branch from a near-by tree, which stood
on the adjacent property of one of the defendants'
customers.

In this court the plaintiffs rested their claims upon
four distinct grounds:-

1st. That by the statute (58 & 59 Vict. (D.)
ch. 59, sec. 13) under which they were operating,
the defendant company is declared to be

8
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1916 responsible for all damages which its agents, servants, or workmen cuse

VANDRY to individuals or property in carrying out or maintaining any of its

ET AL. said works.

QUEB c RY., Its original Act of Incorporation (44 & 45 Vict. (Q.),
LIGH HEAT ch. 71, sec. 2), provides that the company
POWER CO. shall be responsible for all damages which it may cause in carrying out

Anglin J. its works;

and the works authorized by the section in which this
provision is made are, inter alia,
to manufacture, furnish, produce, use and sell or lease light, heat and
motive power in the city and district of Quebec generated from
electricity and to establish, construct, &c., lines of wires, &c.

Under this legislation, it is asserted that the company is
liable for damage caused by the electric current which
it transmits upon its wires, without regard to any
consideration of fault or negligence on its part.

2nd. That without proof of fault or negligence,
absolute liability of the company is established under
article 1054 C.C. upon its being shewn that the
damage sued for was caused by a thing which it had
under its care.

3rd. That liability under article 1054 C.C. exists
at all events, because the company failed to prove that
it "was unable to prevent the act which caused the
damage; "

4th. That proof has been given of specific negli-
gence or fault on the part of the company (a) in not
having taken adequate precautions to guard against
the fall of the branch which fell across and broke its
wires, (b) in not having had its transformers grounded.

I make no allusion to other grounds of fault which
were urged, either because they were not alleged in
the particulars furnished, or because they were so
clearly disproved that they are not open for considera-
tion in this court.

114



VOL. LIII.] SUPREME COURT OF CANADA.

It was so obviously unnecessary to provide ex- %6
pressly for liability of the company in case of fault or VANDRY

negligence that the explicit declarations of responsi- ETVAL.

bility above quoted can scarcely have been inserted to QUEBEC Ry.,
LIGHT, HEAT

cover that ground. There is nothing in the language AND
POWER CO.

of the clause in either statute which requires that it A J.
should be so restricted in its application, and it is

a settled (anon of construction that a statute ought to be so construed
that, if it can be prevented, no clause, sentence or word shall be super-
fluous, void or insignificant. The Queen v. Bishop of Oxford (4 Q.B.D.
245, 271); Ditcher v. Dennison (11 Moo. P.C. 325, 337).

It would, therefore, seem proper to regard these clauses
as intended to declare that, in empowering the com-
pany to do what would otherwise be unlawful, both
the Legislature and Parliament meant to subject it
to liability for injuries which might arise from the
carrying out of its undertaking in cases in which the
legislative authorization of such undertaking would,
but for such provisions, entitled it to claim immunity.
Canadian Pacific Railway Co. v. Roy(1), Eastern and
South African Telegraph Co. v. Cape Town Tramways
Co.(2). With similar clauses in legislation conferring
special privileges we are not unfamiliar. Gale v.
Bureau(3); Dumont v. Fraser(4). In conferring such
privileges in the present instance the legislature ap-
parently thought it reasonable to provide that its
sanction should not be invoked as a shield against
responsibility for any injuries to others which the
exercise of those privileges might entail.

The injuries sued for were caused in carrying out
or maintaining "the works," i.e., the undertaking of
the company. This seems to be clear from the terms of

(1) [1902], A. C., 220. (3) 44 Can. S. C. R., 305.
(2) [1902], A. C., 381 (4) 48 Can. S. C. R. 137.
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1916 the original Quebec statute, wherein the furnishing of
VANDRY electric current for lighting purposes by means of wires

ET AL.
v. is part of the works authorized by the very section in

IGEBECA. which the declaration of liability is found. Although
AND the fall of a branch from a tree was, in a certain sense,

- . the cause of the fires, it in reality but created the
Anglin J.

situation in which the transmission of a high-voltage
current by the company, acting through its servants or
workmen, along its wires in the course of carrying out
its undertaking caused the damage complained of. I
have found no reason for confining the effect of the
clauses in question to injuries done in the course of
couptructing or repairing the company's lines or instal-
lation. The phrase, "carrying on and maintaining its
works," or " carrying out its works," in these statutory
provisions, in my opinion, covers operation as well as
construction. In this respect the statute differs from
1 Edw. VII., ch. 66, under which the works had been
constructed in Dumphy's Case(1), and a provision
somewhat similar to that above quoted from 44 & 45
Vict. (Que.) ch. 71 does not appear to have been there
relied upon.

Neither can I, without frittering away these legis-
lative declarations of responsibility, regard this case
as outside their purview merely because the fall of a
branch from a tree was the immediate occasion of the
existing danger created by the defendant company
producing actual injury. On the first ground, therefore,
I think the defendant liable.

I assume, that in so far as these actions are brought
under article 1053 C.C., it has been rightly held that
the burden of proving fault or negligence of the defend-
ants, which rested on the plaintiffs, has not been satis-
factorily discharged. They certainly failed to shew

(1) 1907 A. C. 454.
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that the defendants' high-tension wires were in too 1916

close proximity to its low-tension wires, or that the VANDRY
ET AL.

distance between pins on cross-arms was not sufficiently QUEBEc RY.,

great, and there was no evidence that these defects, LIGHT, HEAT
A ND

if they existed, had anything to do with the cause of POWER CO.

the fires. I am not prepared to say that the Court of Anglin J.

King's Bench erred in holding that the plaintiffs had
failed to prove actual requirements of the Canadian
Fire Underwriters' Association or orders issued by
the Publid Utilities Commission with which the de-
fendants had not complied, or, upon the evidence
as to the safety or advisability of grounding trans-
formers to reverse the finding of the appellate court
that it was not affirmatively established that, having
regard to the condition of the wiring of the houses
in the neighbourhood, it was actionable fault or negli-
gence on the part of the company not to have had
its transformers grounded, or that it was negligent
in not having foreseen that there was reason to
apprehend that the branch which fell across its wires
would do so.

The matter last mentioned, though not included in
the particulars furnished was fully gone into at the
trial. Whether the branch which fell actually overhung
(surplombait) the defendant company's wires is a
point in dispute. The trial judge apparently thought
it did-the appellate judges, that it did not; and the
evidence seems to support the latter view. But it
appears that branches at a lower level undoubtedly
did overhang the wires and it would seem reasonably
certain that, when the large branch, which fell, was
broken off by the weight of the ice upon it, probably
aided by the action of the wind, in falling, again aided
in all probability by the high wind, it glided or slid on
the icy surface of these lower overhanging branches out
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11 from the tree towards the defendant's wires and was
VANDRY thus brought over and allowed to fall upon the two

ET AL.
V. outer wires which it broke, the inner wire-that nearest

QGEBTECAT the tree-remaining intact. Whether this occurrence

POWER Co. was something which should have been anticipated
A n and guarded against or ought to be regarded as a

Anglin J.
- case of unforeseeable accident, or an "act of God," or

the result of vis major, against which there is no obliga-
tion to provide, is in issue. That the storm, with its
accompaniments of sleet and heavy ice formations on
trees and wires and high wind, was not in itself so
extraordinary that it should be regarded as unfore-
seeable, or as constituting force majeure, so that its
ordinary or not improbable consequences would be
something which persons in the position of the defend-
ants would not be bound to anticipate and guard
against is, I think, quite clear. But whether, having
regard to its situation and the surrounding circum
stances, the fall of the branch in question across the
company's wires should be deemed such a consequence
is a debatable point.

As to the other defects in installation suggested at
the trial, as Mr. Justice Pelletier points out, the
existence of some of them was not shewn, and the
causal relation of others, assuming their existence, was
not' established. Indeed some of these grounds of
negligence were raised only when evidence was being
given in reply. I proceed, therefore, on the assumption
that the plaintiffs failed to establish liability of the
defendants under article 1053 C.C.

In considering the case presented under article
1054 C.C. several questions arise. That electricity
is a thing within the purview of that article I enter-
tain no doubt. Sed vide 3 Rev. Trimestrielle, pp. 1-19.

It is urged that the plaintiffs preferred their claim
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only under article 1053, and that, having failed to 1916

establish negligence or fault on the part of the defend- VAnRY

ants by positive evidence, they should not be permitted V.
QUEBEC RY.

to fall back upon a presumption of fault under article LIGHT, HEAT

1054. POAF CO.

The fourth paragraph of each of the declarations of Anglin J.
the several plaintiffs contains a general charge that
electric current produced by and under the control
of the defendants was, by their negligence, introduced
into the plaintiffs' buildings at a very high tension,
much in excess of that required for purposes of illumi-
nation, and that it caused the fires which occasioned
the injuries complained of. In the sixth paragraph
of each declaration defective installation of the defend-
ants' system is charged. Upon application particulars
were ordered of the defects charged under the latter
paragraph; but particulars of the fault or negligence
alleged in the fourth paragraph were refused-appar-
ently because that paragraph was regarded by the
judge who heard the motion as merely an allegation
under Article 1054 C.C. intended to cast upon the
defendants the burden of proving that tley could not
have prevented the act which caused the damage sued
for.

Mr. Justice Carroll and the learned trial judge, it
is tiue, have expressed the view that, in making a claim
under article 1054, it is sufficient to allege injury and
consequent damage caused by a thing under the care
of the defendant, without adding an allegation of
fault or negligence. But the learned Chief Justice
of Quebec, on the contrary, in a scmewhat eleborate
argument maintains the view that, while proof of fault
is not necessary, an allegation of it in the pleadings
is required. With very great respect, if a presumption
of fault on the part of the defendant arises upon its

119



SUPREME COURT OF CANADA. [VOL. LIII

1916 being shewn that the injury complained of was caused
VANDRY by a thing under his care, I cannot understand why it

ET AL. should be necessary to allege more than this latter

LUEBET RH., fact. But if a general allegation of fault is necessary,
AND notwithstanding that the law presumes it, it is fur-
-- nished by paragraph four, which was probably inserted

Anglin J to prevent difficulty should the view taken by the
learned Chief Justice of Quebec prevail. In any case
I agree with the learned trial judge that in making the
allegation of fault contained in that paragraph the
plaintiffs cannot be taken to have abandoned the ad-
vantage of their position under article 1054, but were
on the contrary seeking to secure it.

While still adhering to the view which I expressed
in Shawiriigan Carbide Co. v. Doucet(1), at pages 342,
et seq., that, for reasons there stated, the sixth para-
graph of article 1054 C.C. probably does not apply to
the first paragraph of that article, in the present
instance I proceed upon the assumption that either
the sixth paragraph applies to the first as well as to
the following paragraphs, or that, if not, the first
paragraph is subject to a similar qualification, as had
been held in regard to the corresponding article (1384)
of the Code Napoleon, in which the application of
the exculpatory clause, corresponding to the sixth para-
graph of article 1054 C.C., to the first paragraph of
article 1384 C.N. is clearly excluded. Recueil, Phily,
1909, p. 926, No. 5039.

Assuming then that the defendant company could
acquit itself of liability by proving that the introduc-
tion of high-voltage current into the plaintiffs' buildings
was due to a cause the operation of which it could not
prevent (2 Planiol, Droit Civil, Nos. 929-30-31) I

(1) 42 Can. S. C. R. 281.
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am of the opinion that it has failed to discharge that 1916

burden. While the evidence may be insufficient to VANDRY
ET AL.

enable us to say that it affirmatively establishes fault .
QUEBEC RY.,or negligence, it has, in my opinion, not been shewn LIGHT, HEAT

that the defendants could not have prevented the oc- POWER CO.
currence of the fires in question either by grounding Angin J.
their transformers, by taking proper steps to secure the
removal of the branch which fell or of the lower over-
hanging branches, which in this instance seem to have
increased the danger, or by employing other means to
guard their wires against the fall of the branch which
broke them. It has not established that they were
wholly free from fault.

Moreover, I am not satisfied that, having regard
to the contractual relations between the parties and
to the defendants' knowledge of the danger to buildings
of their customers attendant upon high-tension wires
being carried in proximity to secondary wires connected
with house services when their transformers were not
grounded, it was not their duty to have disconnected the
premises of their customers during a storm such as the
witnesses describe, and until danger from its conse-
quences had passed, failure to perform which entails
liability for resultant injury.

The defendant company invokes a provision of the
contracts under which it alleges electric current was
supplied to the injured premises, whereby it was
stipulated that

the company shall not be liable for damages resulting from electric
current when its appliances shall have been installed according to
the rules of, or approved by, the Board of Fire Underwriters.

Assuming that it has been established that this pro-
vision is binding on the plaintiffs, the defendants failed
to shew installation approved by, or in conformity
with, the rules of the Board of Fire Underwriters.
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1916 While it may be that actual enforcement of the deci-
VANDRY sion of the underwriters to insist upon the grounding

ET AL.
v. of transformers was deferred until after the fires in

QUEBEC RY.,
LIGHT, REAT question had happened, the system of the defendant

AND
POWER CO. company was not in conformity with the rules of the

Ang- -. Board and its disapproval had several times been,
brought to the attention of the company, which had
promised a year before the date of the fires to improve
its installation and to meet the requirements of the
underwriters. The term of the contract which the
company invokes, therefore, affords no answer to the
plaintiff's claim.

I would, for these reasons, allow this appeal with
costs in this court and the Court of King's Bench,
and would restore the judgment of the learned trial
judge.

BRODEUR J.-Nous avons h ddcider dans ces
causes-ci si l'intim6e, la Quebec Railway Light Heat
and Power Company, doit supporter les dommages
r6sultant de 1'incendie des propri6t6s de l'appelant,
M. Vandry, et de M. Chateauvert.

La compagnie intim6e fait 1'6clairage de la ville de
Qu6bec et de ses environs. Elle fournit aux particu-
liers la lumire dont ils ont besoin pour leurs maisons
et en vertu des contrats qu'elle fait avec ses consom-
mateurs elle leur transmet un courant electrique d'en-
viron 110 volts qui n'offre que peu ou point de danger
d'incendie ou de choes violents. L'installation des fils
6lectriques dans les propri6t6s priv6es est faite par les
propri6taires; nais l'intim6e voit elle-mme A faire dans
les maisons les raccordements avec ses propres fils
6lectriques. Au moyen d'instruments d'une pricision
remarquable, elle peut s'assurer et d6terniiner facile-
ment et sans frais si l'installation du propridtaire est
suffisante et convenable.
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Afin de ne pas fournir A ses consommateurs un --n-
courant 6lectrique plus consid6rable que ne le com- ANDRY

ET AL.

portent ses conventions et I'usage, elle installe sur ses V.
QUEBEC RY.,

poteaux des transformateurs qui rdduisent de 2,200 LIGHT, HEAT

volts A environ 110 volts le courant 6lectrique destin6 POW Co.

A ses consommateurs. Brodeur J.
Dans la nuit du 19 au 20 d~cembre, 1912, une -

branche de peuplier charg6e de verglas, qui surplom-
bait la ligne de 1'intimbe, s'est bris6e, est 6videnment
tomb6e sur la ligne et a 6tabli une jonction entre le
fil qui portait 2,200 volts et celui de 110 volts. Comm-ne
r6sultat de cette jonction, le fil 6lectrique qui conduisait
le courant aux maisons de MM. Vandry et Chateau-
vert s'est trouv6 charge d'un courant de 2,200 et a
allum6 l'incendie qui les a d~truites.

De IA l'action en responsabilit6 par . Vandry et
par les compagnies d'assurance qui ont pay6 une partie
des pertes qui avaient 6t6 subies lors de cet incendie.

La preuve qui a t6 faite dans ces causes, qui ont
toutes 6t r6unies dans une seule, est trbs volurnineuse
et bien complite et elle offre aux tribunaux l'avantage
de pouvoir se prononcer sur tous les faits et les incidents
de la cause.

On a tent6 de circomscrire le d6bat et on s'est
bas6 A ce sujet sur des subtilit6s de proc6dures et de
plaidoiries. On a pr6tendu, par exemple, que la d6clara-
tion des de:mandeurs devait n6cessairement restreindre
le d6bat aux fautes particulibres qui ont 6td sp6cifi-
quement all6gu6es.

Mais on oublie qu'il y a dans cette d6claration des
all6gations g6n6rales de ndgligence et de faute qui
ouvrent la porte A toute preuve de n6gligence qui
puisse 6tre pr6sent6e. De plus, comme je viens de
le dire, la preuve a 6t6 aussi complite que possible,
couvre tous les faits et toutes les circonstances et par
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1916 consdquent ce serait bien malheureux maintenant
VANDRY que les parties ont fait valoir tous leurs moyens tant
ET AL.
QET . en demande qu'en d6fense de les restreindre A des all6-

LGHT, HEAT gations plus ou moins sp6cifiques. S'il y avait nices-
AND st

POWER Co. sit6, d'ailleurs, cette cour, avec les pouvoirs qu'elle
- ~a d'amender les plaidoiries, devrait le faire afin que

Brodeur J.
-- justice compl6te soit rendue aux parties. Mais je

considire qu'il n'est pas n~cessaire d'avoir recours A
cela dans les circonstances.

Voici une compagnie qui ne devait fournir h ses
clients, Vandry et Chateauvert, qu'un voltage de 110.
A un moment donn6, le courant est port6 A 2,200
et a caus6 l'incendie qui a eu lieu et aurait pu
6galement causer la mort de personnes qui, A ce mo-
ment l auraient pu venir en contact avec ce courant
mortel.

Il est ind6niable que l'accident a t caus6 par un
courant 6lectrique dont elle avait la garde et elle a
en vertu de Particle 1054 du code civil engag6 sa
responsabilit6, A moins qu'elle ne prouve qu'elle n'a
pu empicher le fait qui a cause les dommages.

Il est du devoir d'une compagnie qui exploite un
commerce d'une nature aussi dangereuse de prendre
toutes les precautions nicessaires qour emp~cher tout
accident qui pourrait se produire, ainsi que cette cour
'a d~cid6 dans la cause de Royal Electric Company v.

Hv4(1).

Il est en preuve que les compagnies d'assurance
ont d6clar6 A l'intim6 A plusieurs reprises, par une
correspondance qui est au dossier, que des incendies
tris nombreux se produisaient 1 Qu6bec A raison du
fait que son systime n'6tait pas perfectionn6. On lui
a sugg6r6 naturellement de mettre A ses transforma-

(1) 32 Can. S.C.R. 462,
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teurs des fils 61ectriques qui rejoindraient la terre et 1916

qui priviendraient dans une trbs grande mesure, sinon VANDRY
ET AL.

entibrement, ces incendies. EA.

L'intimbe a paru, A un moment donn6, dispos6e A QUEBEC RY.,
LIGHT, HEAT

se rendre A ces suggestions et au printemps de 1912 AND
POWER CO.

elle a d6clar6 qu'elle n'attendait que le d~gel du terrain B -
. Brodeur J.

pour pouvoir fairc ces travaux.
Mais le d6gel est arriv6, l'6t6 s'est pass6, rien n'a

6t fait; et vers le milieu de d6cembre, 1912, l'incendie
en question 6tait allum6. II a fallu un ordre de la com-
mission des utilit6s publiques, Pann6e suivante, pour
forcer 1'intim6e A faire ces am6liorations qui 6taient
jug6es n6cessairet.

Mais elle nous dit que cette mise en terre d'un
fil 6lectrique n'aurait pas produit le r6sultat voulu h
moins que les consommateurs n'amiliorent leur systime
1 1'int6rieur. Sur ce point la preuve est loin d'6tre
certaine; mais alors pourquoi n'a-t-elle pas incit6 ses
consommateurs A faire des am6iorations voulues si elle
croyait que leur syst me 6tait d6fectueux. C'6tait
chose facile A faire pour elle que de refuser A ces con-
sommateurs de leur donner le courant s'ils ne voulaient
pas faire les am6liorations nicessaires ou jugdes telles
par le bureau des assureurs. C'6tait d'ailleurs une des
conditions de son contrat avec ses consommateurs.

Ces am6liorations auraient t6 dispendieuses et elle
a pr6f6r6 courir les risques d'un accident que de se
rendre aux suggestions des compagnies.

Maintenant je considbre que l'intim6e est 6gale-
ment responsable A raison du fait qu'elle est all6e
passer sa ligne A un endroit o'i cette dernire 6tait
susceptible d'6tre frapp6e par des branches d'arbres
(art. 1053 C.C.).

Elle a pr6text6 force majeure.
Cette excuse ne vaut rien. Tous les hivers et

plusieurs fois dans nos hivers, nous avons ces pluies
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1916 oft 1'eau tombe par gouttelettes sur les arbres, s'y
VANDRY cong6le et force les arbres A plier et les amine A se
ET AL. briser. C'est un cas d'occurrence si friquente que l'on

LIGHT, HEAT ne peut raisonnablement pr6tendre que les compagnies

RAND Co. qui fournissent du pouvoir ne sont pas tenues d'enPWER O

B - tenir compte. Laurent, vol. 16, No. 265; 4 AubryBrodeur J.
& Rau p. 104, note; 24 Demolombe No. 560.

L'intim6e devait donc dans le cas actuel prot6ger
ses fils contre le peuplier dont une branche s'est d6ta-
ch6e. Ces arbres, comme on le sait, se brisent facile-
ment; et alors raison de plus pour la compagnie de
se prot6ger contre ce danger qu'elle aurait pu facilement
obtenir de faire disparaitre, mais elle n'a pas jug6 A
propos de le faire.

J'ai eu l'avantage de voir l'opinion de mon collique
Anglin sur la responsabilit6 statutaire de la compagnie
intim6e et j'y concours entibrement. La legislature a
accord6 h la compagnie intim6e des pouvoirs consid6r-
ables, exorbitants mime du droit commun. (44 & 45
Vict. ch. 71 et 58 & 59 Vict. ch. 59.) Cette dernibre
en effet a le droit de venir poser ses poteaux sur les
chemins municipaux, qui sont cependant la propridt6
des municipalit~s, et ce sans payer d'indemnit6. Mais,
d'un autre cotd, si dans 1'exercice de ses pouvoirs ou
dans l'exploitation de son industrie si dangereuse elle
cause des dommages, le statut d6clare, suivant moi,
qu'elle engage sa responsabilit6, qu'il y ait faute ou
non de sa part.

Cette l6gislation n'est pas nouvelle. Nous la relevons
dans plusieurs de nos lois. Ainsi, par exemple, le
marchand de bois a le droit de se servir de cours d'eaux
privds sans payer d'indenmit6. Mais s'il cause des
dommages par n6gligence ou non il engage sa responsa-
Dilit6 (art. 2256 S. R. Que., 1909; art. 503 Code Civil;
art. 1627 S. R. Que.). Dumont v. Fraser(1). Les

(1) 48 Can. S. C. R. 137.
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compagnies de chemins de fer qui incendiaient des 1916
propridt6s avoisinant leurs voies 6taient d'ordinaire VANDRY

ET AL.
tenues responsables de ces dommages, .que leurs loco- V.

QUEBEC RY,motives fussent bien ou mal construites. (Beauchamp, LIGHT, HEAT

Code Civil, par. 175, sous l'art. 1053.) Le Conseil AND
POWER CO.

Priv6 ayant renvers6 cette jurisprudence et ayant
d6cid6 dans la cause de Canadian Pacific Railway Co. -

v. Roy(1) qu'une compagnie de chemin de fer qui
aurait caus6 un incendie par des flammches qui se
seraient 6chapp6es de l'une de ses locomotives dans
l'exploitation ordinaire de son chemin n'6tait pas
responsable des dommages caus6s, le Parlement est
intervenu et a d6clar6 dans la section 298 de 1'Acte des
Chemins de fer qu'il y avait responsabilit6 de la part
de la compagnie si ses locomotives causaient un incen-
die, qu'il y eut n6gligence ou non.

Alors ce serait, suivant moi, une erreur de dire
que la compagnie intim6e n'est responsable que dans
le cas otL une faute est prouv6e contre elle. Je suis
d'opinion, au contraire, qu'elle est responsable dans
tous les cas ohi elle cause des dommages, quand bien
mnme ces dommages ne r6sulteraient d'aucun acte de
n6gligence.

Je considare done que dans les circonstances la
compagnie doit 6tre tenue responsable de 1'accident
qui s'est produit chez le demandeur, -M. Vandry, et
chez Al. Chateauvert, et je considbre que le jugement
de la cour d'appel, qui a maintenu la defense de
l'intime, est mal fond6 et que l'appel doit 6tre main-
tenu javec d6pens.

Appeal allowed with costs.

Solicitors for the appellants: Taschereau, Roy, Cannon
& Parent.

Solicitors for the respondents: Pentland, Stuart, Gravel
& Thomson.

(1) 1902 A.C. 220.
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19 [6
IN THE MATTER OF THE GREAT NORTHERN CONSTRUC-

*Feb. 8. TION COMPANY (IN LIQUIDATION) .
*March 3.

JOHN T. ROSS (CONTESTANT) ........ APPELLANT;

AND

ROSS, BARRY & McRAE (CLAI-1

ANTS)........................... RESPONDENTS.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal-Jurisdiction-Winding-up proceedings-Time for appealing
-Amount in controversy-Construction of statute-"Supreme
Court Act," R.S.C., 1906, c. 139, ss. 46, 69, 71-"Winding-Up
Act," R.S.C., 1906, c 144, ss. 104, 106-Practice-Affirming juris-
diction-Motion in court-Discretionary order by judge.

Per Fitzpatrick C.J. and Idington and Brodeur JJ. (Duff and Anglin
JJ. contra).-The appeal to the Supreme Court of Canada given

by section 106 of the "Windifig-Up Act," R.S.C., 1906, ch. 144,
must he brought within sixty days from the date of the judgment
appealed from, as provided by section 69 of the "Supreme Court

Act," R.S.C., 1906, ch. 139. After the expiration of the sixty

days so limited neither the Supreme Court of Canada nor a

judge thereof can grant leave to appeal. OQodison Thresher Co.

v. Township of 31ciab (42 Can. S.C.R. 694), and Hillman V.
Imperial Elevator and Lumber Co. (53 Can. S.C.R. 15), fol-
lowed; Grand Trunk Railway Co. v. Department of Agriculture

of Ontario (42 Can. S.C.R. 557), distinguished.

Per Duff J. (dissenting).-Under section 106 of the "Winding-up
Act," the application for leave to appeal may be made after the

expiration of sixty days from the date of the judgment from

which the appeal is sought and, whether it be made before or

after the expiration of the sixty days, lapse of time should be

considered by the judge applied to and acted on by him, in the

exercise of discretion, according to the circumstances of the case.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington. Duff,

Anglin and Brodeur JJ.
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Per Anglin J. (dissenting).-On such an application for leave to 1916
appeal. the provisions of section 71 of the 'Supreme Court Act"

RE
apply and an extension of the time for appealing may be ob- GREAT
tained thereunder. NORTHERN

Per Idington J.-There is no aufhority under which an application CONSTN. Co.
for an order affirming the jurisdiction of the Supreme Court of
Canada to entertain an appeal can be made to the court; the V.
proper and only course is by application to the registrar acting Ross.

as judge in chambers. Per Duff J.-Although not strictly the
proper procedure, the objection to such an application may be
waived.

Per Duff J.-Section 106 of the "Winding-Up Act" imposes a further
condition of the right of appeal over and above those imposed by
sections 69 and 71 of the "Supreme Court Act"; an applicant,
having obtained leave after the expiration of the time limited for
appealing, is still obliged to satisfy a judge of the court ap-
pealed from that special circumstances justify an extension of
time, and it is the duty of that judge to exercise proper discre-
tion in making such an order on his own responsibility. Attor-
ney-General v. Emerson (24 Q.B.D. 56). and Banner v. Johnston
(L.R. 5 H.L. 157), referred to.

Per Brodeur J.-In the case of appeals from judgments rendered
under the "Winding-Up Act" the jurisdiction of the Supreme
Court of Canada is determined by section 106 of the "Winding-Up
Act" and is dependent solely upon the amount involved in the
judgment appealed from and not upon the amount demanded in

the proceedings on which that judgment was rendered.

MOTION for an order affirming the jurisdiction of
the Supreme Court of Canada to entertain an appeal
from the judgment of the Court of King's Bench, ap-

peal side, varying the judgment of the Superior Court,
District of Montreal, in favour of the claimants, by re-
ducing the total amount awarded them to $144,094.

In the course of proceedings taken under the
"Winding-Up Act," R.S.C., 1906, ch. 144, for the liqui-
dation of the Great Northern Construction Company,
the respondents filed a claim for $149,721.93, which
they alleged to be owing to them by the company,
for $33,000 of the company's bonds and also for a
large amount of common and debenture stock of the

9
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1916 company. The appellant, being the holder of twenty
RE shares in the company, contested this claim and con-

GREAT
NORTHERN tended that the claimants were not entitled to any

CONSTN. CO.
- amount whatever nor to rank as creditors. By the

Ross judgment of the Superior Court the claimants were
V.

Ross. awarded, for principal and interest on the first item

of their claim, the sum of $102,217 and, in addition,
$33,000 for their claim on the bonds, forming to.
gether a condemnation for $155,017. On an appeal to
the Court of King's Bench, by judgment rendered on
the 2nd November, 1915, this judgment was affirmed
in respect of the first item and the judgment in regard
to the bonds was varied, thus reducing the whole con-
demnation to $144,094.

-On 10th January, 1916, the claimant applied,
under the provisions of the 106th section of the
"Winding-Up Act," to Mr. Justice Anglin, a judge of
the Supreme Court of Canada, in Chambers, for an
order granting leave to appeal from the judgment so
rendered by the Court of King's Bench, and, on that
application, leave to appeal was granted on terms that
the usual security for costs should be given within ten
days and a motion to affirm the jurisdiction to enter-
tain the appeal brought on for hearing at the then
next session of the Supreme Court of Canada. The
reasons for the order so made were as follows:-

ANGLIN J. (in Chambers).-The contestant, Ross,
applies for leave to appeal from a judgment rendered
by the Court of King's Bench, confirming, with a
modification, a judgment of the Superior Court in
favour of the claimants in the course of a liquidation
under the Dominion "Winding-Up Act." Upon the
merits I think the issue which the contestant seeks to
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raise is of sufficient importance to warrant leave being 1916

granted. RE
GREAT

The claimants, however, assert that leave cannot be NORTHERN

granted because section 69 of the "Supreme Court CONSTN. Co.

Act" applies and, the application for leave having Ross
V.

been made after the expiry of sixty days from the Ross.

date of the judgment a judge of this court has not Anglin J.

jurisdiction to grant leave. Goodison Thresher Com-
pany v. Township of McNab(1). They also maintain
that the interest of the contestant in the judgment for
$109,545.10, as a shareholder of the company in liqui-
dation against which it was rendered, is not shewn to
amount to $2,000.

I am disposed to think that "the amount involved
in" the proposed appeal (section 106 of the "Winding-
Up Act") is to be measured by the amount of the
judgment against which it is sought to appeal, be-
cause, if the appeal be wholly successful, that judg-
ment will be reversed. If this were the only objection
to the jurisdiction I should probably make the order
asked for.

But the question as to the application of section
69 of the "Supreme Court Act" to appeals in winding-
up cases is so important that, if at liberty to do so, I
should refer this motion to the full court. That, how-
ever, I have not the power to do. I hesitate'to make
an order which might prove embarrassing to other
members of the court who may hereafter have to deal
with such applications. Should I refuse the present
motion the contestant cannot proceed further in this
court, as no appeal would lie from the order, and
there is no provision for leave being obtained from the

(1) 42 Can. S.C.R. 694.
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1916 court a quo such as is made by section 48(e) of the
RE "Supreme Court Act." On the other hand should I

GREAT
NORERN grant leave unconditionally, upon the hearing of the

Co-S. CO. appeal the court might, upon application, or sud
Ross sponte hold that section 69 applies and precludes an

V.
Ross. appeal not brought within sixty days from delivery

Anglin J. of the judgment appealed from, and the costs of print-
ing would be lost.

Reasons may be suggested why it is desirable that
there should be power in winding-up cases to grant
leave to appeal after the expiry of sixty days from the
pronouncing of the judgment below. The effect of
that judgment may not be fully perceived until the
winding-up proceedings have further developed. On
the other hand it is most desirable that there should
be no undue delay in liquidations.

The applicant relies upon the decision of this court
in Grand Trunk Railway Co. v. Department of Agri-
culture(1), in support -of his contention that section
69 of the "Supreme Court Act" does not apply to ap-
peals under the "Winding-Up Act," because the right
to appeal is conferred by section 106 of the "Winding-
Up Act," and he contends that section 69 of the "Su-
preme Court Act" should be restricted in its appli-
cation to cases in which the right of appeal is con-
ferred by the "Supreme -Court Act." Grand Trunk
Railway Co. v. Department of Agriculture(1), how-
ever, is distinguishable in more than one respect from
the case now being dealt with-notably in this, that
by virtue of sub-section 7 of section 56 of the "Rail-
way Act," appeals from the Board of Railway Com-
missioners are subject to the rules and practice
governing appeals from the Exchequer Court.

(1) 42 Can. S.C.R. 557.
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In order to give the parties an opportunity to ob- 1916

tain the opinion of the court upon both questions of RE
GREAT

jurisdiction, I think the proper course will be to make NORTHERN

an order granting leave to appeal (without prejudice CONSTN. Co.

-if such a saving proviso is not superfluous-to the Ross
Z V.

right of the claimants to contest the jurisdiction of Ross.

the court) upon the contestant undertaking to put Anglin J.

in the usual security for costs within ten days and to
launch and bring on before the court at its February
sittings a motion to affirm jurisdiction. The question
of the applicability of section 69 can be thus finally
and satisfactorily disposed of before the expense of
printing is incurred.

The costs of the present motion should be costs in
the appeal.

On the 1st February, 1916, the required security
was taken and acknowledged before Mr. Justice Tren-
holme, one of the judges of the court appealed from.
On the 8th February, 1916, the present application
was made to the Supreme Court of Canada.

G. G. Stuart K.C. for the motion, cited Grand
Trunk Railway Co. v. The Department of Agriculture
of Ontario (1) ; Cote v. The James Richardson Co.
(2) ; Robinson, Little & Co. v. Scott & Son(3).

R. C. Smith K.C. contra, cited Flatt v. Ferland
(4) ; Kinhorn v. Larue(5) ; Stephens v. Gerth(6) ;
Lachance v. Soch6t de Pr~ts et de Placements de
Qudbcc(7) ; Toussignant v. County of Nicolet(S) ;

Frechette v. Simmoneait(9) ; Canada Mutual Loan
and Inrestment Co. v. Lee(10).

(1) 42 Can. S.C.R. 557. (6) 24 Can. S.C.R. 716.
(2) 38 Can. S.C.R. 41. (7) 26 Can. S.C.R. 200.
(3) 38 Can. S.C.R. 490. (8) 32 Can. S.C.R. 353.
(4) 21 Can. S.C.R. 32. (9) 31 Can. S.C.R. 12.
(5) 22 Can. S.C.R. 347. (10) 34 Can. S.C.R. 224.
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1916 THE CHIEF JUSTICE.-I am of opinion that section

RE 104 of the "Winding-Up Act" only applies to appeals
GREAT

NORTHERN referred to in sections 102 and 103 and has no appli-
consTN. CO. cation to appeals to the Supreme Court of Canada pro-

Ross vided for by section 106. I have already so held in anV.
Ross. application (not reported) before me some time ago

The Chief under the same Act.
Justice.

I am also of opinion, an appeal having been given
in winding-up cases by virtue of section 43 of the
"Supreme Court Act" and the "Winding-Up Act" (R.
S.C., 1906, ch. 144), that sections 69 and 71 of the
"Supreme Court Act" apply to this case, which sec-
tions provide as follows:-

Sec. 69.-Except as otherwise provided, every appeal shall be
brought within sixty days from the signing or entry or pronouncing
of the judgment appealed from.

Sec. 71.-Notwithstanding anything herein contained the court
proposed to be appealed from, or any judge thereof, may, under spe-
cial circumstances, allow an appeal although the same is not brought
within the time hereinbefore prescribed in that behalf.

2. In such case, the court or judge shall impose such terms as
to security or otherwise as seems proper under the circumstances;

3. The provisions of this section shall not apply to any appeal in
the case of an election petition.

In the case of Goodison Thresher Co. v. Township
of Mc ab (1) it was held that where an application
for leave to appeal from the Court of Appeal for On-
tario, under section 48, was made, this court had no
power to grant leave after 60 days have expired,
although the court below had attempted by its order
to extend the time for appealing to the Supreme
Court. The same view was expressed by this court in
the recent case of Hillman v. Imperial Elevator and
Lumber Co. (2), where the leave asked for in this
court was under section 37 of the "Supreme Court
Act."

(1) 42 Can S.C.R. 694.
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I think the principle of these cases must also apply 1916

to motions for leave under section 106 of the "Wind- RE
GREAT

ing-Up Act" and as the application admittedly comes NORTHERN

after the sixty days have expired this court has no CONSTN. Co.

power to grant the leave asked for. Ross
V.

The motion to affirm jurisdiction should be dis- Ross.

missed with costs. The Chief
Justice.

IDINGTON J.-The appellant seeks an order affirm-
ing the jurisdiction of this court. I am unable to find
any authority founded on statute, or rule having force
of statute, or otherwise governing the practice of this
court, or recognized jurisprudence of the court rela-
tive to practice, for such a motion being made to the
court.

The reason appellant gives for such a course is
that the expenses of printing case and proceeding to
hearing would be heavy.

To avert that the rules numbers 1 to 5 were
passed and I think should have been followed. An
application to the registrar is the only means of get-
ting an order affirming the jurisdiction. The appli-
cation is there thrashed out before a competent officer
in such a way that if there is any wish to appeal from
his decision the parties come before the full court
knowing exactly wherein the respective difficulties lie
and we have then the benefit of the registrar's judg-
ment in writing.

An opportunity is thus given each of us before the
hearing to understand what is involved. This new
method involves, to begin with, a waste of time to
ourselves and those concerned in probably more sub-
stantial business for our consideration.
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1916 It seems to me for this, if for no other reason, the
RE motion should be dismissed.

GREAT
NORTHERN There can be no harm done, however, in our ex-

CONSTN. CO. pressing an opinion, now that the argument has been
Ross heard so long as it is understood the doing so is not to

V.6
Ross. be adopted as a precedent.

Idington J. Two questions are raised as to the jurisdiction to
hear the appeal which is sought against a judgment
dismissing an appeal to the Court of King's Bench in
Quebec under the "Winding-Up Act."

One is that the "matter in controversy" does not
amount to the sum or value of "two thousand dollars."

It seems that the appellant was recognized as
having a status to represent the rights of the company
in the winding-up proceedings by virtue of his being
a shareholder in the company being wound up thereby.
By section 85 of the Act a shareholder or creditor is
put in the same class as the liquidator for the purpose
of contesting claims against the company.

He was not seeking to assert any claim to recovery
of his shares or the possible proceeds actually coming
to him as result of the winding-up proceedings. Hence
the question of the amount of his shares or right by
virtue thereof to a dividend of what might become
distributable amongst shareholders never was in ques-
tion. How then can that consequential result of these
proceedings ever be considered as a test of what is in
controversy?

Nearly all the decisions cited by the respondent are
in principle against this contention. Many of them,
indeed the greater part of them, are founded upon a

distinction between the direct and the consequential
results and decide that it is the direct and not the
consequential results that must govern.
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For the purposes of testing this appellant's right 1916

to appeal as representing his company the matter in RE
GREATcontroversy was the claim made by the contractors NORTHERN

CONSTN. CO.against the company which was being wound up and
it was resisted by the appellant standing upon the Ross

V.
status given him by section 85. Ross.

Indeed, no court seems to have considered the ques- Idington J.
tion of what amount was likely to come to him.

For aught that may appear he may own the entire
shares of the company or a single share.

If the appeal had been made by the contractors
certainly they would not want this right of appeal
tested in such a way as now contended for by them.

It is the matter in controversy that is in issue, to
which we must look. Sometimes that may coincide
with what an appellant personally is to reap, but not
always.

Suppose the liquidator had appealed instead of
this appellant surely it could not be his personal in-
terest that is to be the test.

Yet he and the shareholders and creditors are put
by section 85 on the same footing.

The next question is whether the leave to appeal
was and by law must be within the sixty days limit
fixed by section 69 of the "Supreme Court Act."

Clearly that is prima facic the limit of our power
and unless by some clear statutory extension which
does not exist in the "Winding-TJp Act" must govern
us.

I think that the general purview of that part of
the "Winding-up Act" bearing upon appeals indicates
that the right of appeal must be exercised within the
limits of whatever power exists in the court appealed
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1916 to. At all events it has not expressed the contrary
RE and hence we must act upon section 69 I refer to.

GREAT
NORTHERN The decision of this court in the case of Grand

consTN. co. Trunk Railway Co. v. The Department of Agriculture
Ross (1) does not touch the question raised herein.
Ross. The questions of law and jurisdiction of the Board

Idington J. in that case were so blended in what was submitted
that if we should conclude to answer in the negative,
as I did, what was submitted as question of law, then
the further question allowed by a judge of this court
to be appealed needed no answer.

The Board may have treated as question of law
what was also in fact a question of jurisdiction. So
long, however, as it chose to submit a question of law
though involving a question of jurisdiction I felt we
should answer it, for the Board could have so dealt
with the matter as to get our opinion.

It was in such view competent for the Board to
extend the time for submitting its question of law.
It did so and I thought then, as appears from my
opinion, they had then placed the matter in such a
way as to become entitled to an answer.

In that view it was not necessary to consider the
question of our jurisdiction to hear any further ap-
peal allowed in that regard by one of ourselves.

That in fact never was in this aspect passed upon
by this court.

I, therefore, conclude appellant was too late in his
application to appeal.

I think the motion must be dismissed with costs.

DUFF J. (dissenting).-The proper construction
of section 106 of the "Winding-Up Act" (ch. 144, R.

(1) 42 Can. S.C.R. 557.
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S.C., 1906), is that it imposes a further. condition on 1916

the right of appeal to the Supreme Court of Canada RE
GREAT

over and above the conditions imposed by sections 69 NORTHERN

and 71 of the "Supreme Court Act" (ch. 139, R.S.C., CONSTN. Co.

1906). So far I am in agreement with the point of Ross
V.

view from which Mr. Smith discussed the effect of Ross.

the provisions of the two statutes. Duff J.

But it does not, I think, follow that the right of
appeal under section 106 is subject to a time limit de-

duced from sections 69 and 71 of the "Supreme Court
Act." The appellant must conform to the prescrip-
tions of that Act, of course. In addition to that he

must obtain leave under section 106. There is noth-

ing expressly, and I can see no ground for holding

that there is anything inferentially, imposing any
restrictive condition as to the time within which the

application for leave must be made. The intending
appellant may apply within the sixty days or after
the sixty days. Whenever the application is made,
the judge is entitled to consider all the circumstances
and among them, I must say, he is, I think, entitled to
consider the lapse of time. Although the application
be made within the sixty days I cannot, with respect,
agree that it is not open to the judge to whom the ap-
plication is made to refuse it on the ground of delay.
It would not be easy to exaggerate the importance of
expedition in winding-up proceedings and, finding
nothing in the statute suggesting it, I will not sup-
pose the legislature to have intended to exclude from
the consideration of the judge the very important
matter of delay on such an application.

But the intending appellant, having obtained
leave., may have still another bridge to cross. If the
judge of the Supreme Court has deemed it right to
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1916 give leave after the expiration of sixty days the ap-
RE pellant has still to get his appeal allowed, and, in my

GREAT
NORTHERN judgment, section 71 applies in its entirety. He must

ConsN. CO. satisfy the court to which application is made that
Ross there are special circumstances, and, in my judgment,V.
Ross. the discretion of the court appealed from in respect

Duff J. of the allowance of the appeal is a discretion which it
is its duty to exercise on its own responsibility. At-
torney-General v. Emerson(1), at pages 56, 58, 59.

Where the sixty days has expired, therefore, the in-
tending appellant must first satisfy the discretion of
a judge of the Supreme Court of Canada, and having
done that, he must satisfy the independent discretion
of the court below that special circumstances exist
justifying the allowance of the appeal notwithstand-
ing the lapse of time.

On the whole the result is not unsatisfactory. I
should have hesitated long before adopting a construc-
tion prohibiting an appeal after the expiration of
sixty days; on the other hand, it is desirable that an
appeal after sixty days should not be an easy thing;
it is right there should be real obstacles.

I am unable to concur in Mr. Smith's construc-
tion of section 71. Banner v. Johnston(2) was de-
cided in 1871 and all provisions relating to extension
of time must be read in light not only of the decision,
but of the observations of the Law Lords made in that
case. The language of section 71 would in itself in-
deed be conclusive against Mr. Smith's contention;

there is a multitude of decisions upon section 71 it-
self supporting that view. See Cameron S.C. Prac-
tice, pp. 436 and 437.

(2) L.R. 5 H.L. 157.
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It is clear, however, that the application to have 1916

jurisdiction affirmed is premature; the jurisdiction RE
GREAT

of this court is only consummated when the security NORTHERN

has been allowed. If the intended appellant should CONSTN. Co.

succeed in satisfying the appropriate court in Quebec RoS

that special circumstances exist justifying the allow- Ross.

ance of security at thir stage, then the important ques- Duff J.

tion would still remain whether or not the condition
of section 106 that the amount involved in the appeal
shall exceed $2,000 is satisfied. The time has not
arrived for expressing any opinion on that point.

Strictly, the application to affirm jurisdiction
ought to be made to a judge of the Supreme Court or
to the registrar exercising the powers of a judge in
chambers; that is an objection, however, which in my
opinion can be waived and I assume that M1r. Smith
does not desire to insist upon it. I think the proper
disposition of the motion at present is to direct it to
stand over to give MIr. Stuart an opportunity to apply
for the allowance of the appeal under section 71.

ANGLIN J. (dissenting).-I understand that a
majority of the court takes the view that section 69
of the "Supreme Court Act" is fatal to the right of
appeal in this case. While of the opinion that that
section applies because the judgment of the court of
appeal is appealable under the "Supreme Court Act"
as a judgment of the court of last resort in the pro-
vince in a proceeding instituted in a superior court,
subject, of course, to the special conditions imposed
by the "Winding-Up Act," I am, for the same reason,
of the opinion that section 71 of the "Supreme Court
Act" also applies and that an extension of time might
be obtained thereunder.
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1916 BRODEUR J.-We bave to determine whether sec-
RE tion 69 of the "Supreme Court Act" applies to appeals

GREAT
NORTHERN in winding-up cases.

CoNSTN. Co.
The "Winding-Up Act" contemplates that the

Ross. procedure in liquidation proceedings should be sum-
Ross. mary (see. 133, ch. 144, R.S.C., 1906), and it provides

Brodeur J. that the appeal from the court of original jurisdiction
be restricted to a limited number of cases (sec. 101,
ch. 144, R.S.C., 1906). In that respect there is a de-
parture .from the right of appeal exercised under the
Code of Civil Procedure (arts. 43 and 44, C.P.Q.).
Besides it is provided also that the leave of a judge
of the court from which there is an appeal has to be
secured before a case might be brought before the
Court of King's Bench (sec. 101, ch. 144, R.S.C.,
1906).

There would be no appeal to the Court of Review
because that court is not mentioned in the "Winding-
Up Act" as one of the courts to which an appeal shall
lie (sec. 102, ch. 144, R.S.C., 1906), though in ordinary
cases an appeal would lie to that court from any final
judgment of the Superior Court.

In our "Supreme Court Act" there is no specific

reference to appeals from orders or proceedings under

the "Winding-Up Act."
Section 46 of the "Supreme Court Act" declares

that:-

No appeal shall lie to the Supreme Court from any judgment

rendered in the Province of Quebec in any action, suit, cause, matter

or other judicial proceeding unless the matter in controversy

(a) Involves the question of the validity of an Act * * *

(b) Relates to any fee of office, duty, rent revenue or any sum
of money payable to His Majesty or to any title to lands or tene-

ments, annual rents and other matters or things where rights in

future might be bound, or
(c) Amounts to the sum or value of $2.000.
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The section adds that if the right to appeal de- 1916

pends upon the amount in dispute such amount shall RE
GREATbe the amount demanded and not that recovered if NORTHERN

they are different. Cours. CO.

That is the code of appeals affecting the Province Ross
V.

of Quebec. Does it apply in winding-up proceedings? Ross.

I do not think so because the "Winding-Up Act" has Brodeur J.

determined, in section 106, the cases in which there
would be an appeal to this court. It says:-

An appeal, if the amount involved therein exceeds $2,000 shall by
leave of a judge of the Supreme Court of Canada lie to that court
from

(b) the Court of King's Bench in Quebec.

The differences between appeals in winding-up pro-
ceedings and those in the other cases are very numer-
ous. First, there is no appeal de plano as in the judg-
ments rendered by the provincial courts. The law re-
quires leave from a judge of this court and, in con-
sidering the application, the judge must consider
whether the case involves matters of public interest or
some important question of law (Re Montreal Cold
Storage and Freezing Co.; Warrd v. Mullin (1) ).

The amount involved in the appeal and not the
amount demanded should determine the jurisdiction
of this court.

In cases coming from Ontario the amount in-
volved in the appeal should be $2,000, though in
ordinary cases the sum of $1,000 would be sufficient
to give us jurisdiction (sec. 48, "Supreme Court
Act").

We may then conclude that our jurisdiction con-
cerning cases originating in liquidation proceedings

(1) Cout. Cas., p. 341: Cam. S.C. Prac. (2 ed.).
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1916 should be determined by the "Winding-Up Act" and

RE not by the "Supreme Court Act."
GREAT

NORTHERN Now the question is raised that this appeal should
CONSmN. CO.

not be allowed 'because it was not under the provi-
ss sions of section 69 of the "Supreme Court Act"

Ross. brought within 60 days from the date of the judgment
Brodeur J. appealed from.

We find in the "Winding-Up Act" the first part
of section 104 which declares that the appeals should
be regulated as far as possible according to the prac-
tice in other cases of the court appealed to. Then
section 69 of the "Supreme Court Act" applies. It
reads as follows:-

Except as otherwise provided, every appeal shall be brought within
sixty days from the signing or entry or pronouncing of the judg-
ment appealed from.

As the application for obtaining leave admittedly
comes after the 60 days have expired, I come to the
conclusion that we have no jurisdiction to entertain
this appeal.

The motion to affirm the jurisdiction of this
court should be dismissed with costs.

Motion dismissed with costs.
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F. J. BATEMAN (PLAINTIFF)... ........... APPELLANT; 1916

AND *Feb. 1.
CORNELIUS SCOTT AND MAR- *March 3.

GARET SCOTT (DEFENDANTS). .I

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Appeal-Title to land-Fraudulent Conveyance-Statute of Elizabeth.

In an action to set aside a conveyance of land by the defendant to his
wife as intended to defeat, hinder or delay creditors, no title to
real estate is in question to give the Supreme Court of Canada
jurisdiction to entertain an appeal under sec. 48 (a) of the Sup-
reme Court Act. Duff and Brodeur JJ. contra.

MOTION to quash for want of jurisdiction an appeal
from a decision of the Appellate Division of the
Supreme Court of Ontario affirming the judgment at
the trial by which the plaintiff's action was dismissed.

The motion to quash an appeal from the judgment
of the Appellate Division raised the single question
whether or not a creditor's action to set aside a con-
veyance as fraudulent under the statute of Elizabeth
brought in question the title to real estate and so gave
the Supreme Court Jurisdiction to entertain the
appeal, which in all other respects was admittedly
incompetent, under section 48 subsection (a) of the
Supreme Court Act.

G. F. Henderson K.C. for the motion referred to
Lamothe v. Daveluy(l).

Chrysler K.C. contra.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.

(1) 41 Can. S.C.R. 80.

10
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1916 THE CHIEF JUSTICE.-I agree with Mr. Justice
BATEMAN Idington.

V.

Davies J. DAVIES J.-The .claim of the plaintiff in this case
-- was that a conveyance made to the defendant Margaret

Scott, wife of the defendant Cornelius Scott by a
third party for an alleged valuable consideration should
be declared void as against the plaintiff because made
for the purpose of defeating and delaying the plaintiff
in the recovery of his claim against the defendant
Cornelius and as being in contravention of the Statute
of Elizabeth.

The trial judge found

there was no fraud in the transaction and no intent on the part of either
defendant to defeat, delay or hinder any creditor of Cornelius Scott
in the recovery of any debt.

That was the real substantial question in contro-
versy between the parties and on this finding of the
trial judge he dismissed the action.

On appeal to the Appellate Division of Ontario the
judgment of the trial judge was confirmed and the
appeal dismissed.

The defendant now moves to quash an appeal to
this court from the judgment of the Appellate Division
on the ground of want of jurisdiction. The motion is
made on the grounds that the claim of the plaintiff
is in amount too small in itself to give jurisdiction and
that the title to lands is really not directly in question
though collaterally and indirectly it may be said to
be so.

But the collateral effect or consequences of our
judgment are not the test of our jurisdiction and the
real substantial question upon which both courts
passed and which was the question in controversy
between the parties and on which an appeal, if allowed,
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to this court must alone turn would be the existence 196

of a fraudulent intent to defeat creditors of Cornelius BATEMAN

Scott by taking a conveyance of certain lands in the scOTT.

name of his wife. Canadian Mutual Loan and Invest- Davies J.
ment Co. v. Lee(1). See also Lamothe v. Daveluy(2). -

The decisions of the court below on that question
of fraudulent intent in the negative settled and de-
termined the action which was thereon properly dis-
missed.

Under these circumstances I do not think we should
affirm our jurisdiction to hear an appeal on the ground
that title to land is in question, because it is clearly
only so indirectly and collaterally and the real question
upon which the result of an appeal must depend is
one of fraudulent intent to defeat creditors.

If the conveyance should be set aside, it would only
be as against the plaintiff and other creditors of Cor-
nelius Scott; and so far as appears, the claims of
Scott's creditors are very much less than $1,000.

IDINGTON J.-I think the motion to quash ought to
prevail. It has been decided more than once that
these cases merely seeking execution out of lands
alleged to have been conveyed to defeat creditors,
involve no question of title to land or any interest
therein within the meaning of sec. 48 of the "Supreme
Court Act," and must exhibit a creditor's interest ex-
ceeding one thousand dollars to give this court juris-
diction in such an appeal.

I can conceive of a case founded on a creditor's
right to relief, developing in its progress or defence
something that in fact raised an issue where title to

(1) 34 Can. S.C.R. 224.
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1916 land might be involved, but that does not appear in
BATEMAN this case.

SCOTT. The motion should be allowed with costs.

Duff J.
-- DUFF J. (dissenting)-On principle it appears to me

to be very clear that a question of title to lands arises.
The question arises in this way. The action is an action
brought for a declaration that the husband, the judg-
ment debtor, had a beneficial interest in the lands, the
legal title to which stands in the name of the wife, which
interest is available for the satisfaction of the judgment
creditor's debt. I am unable to understand on what
principle it can be said that such an action does not
involve a question of title to land. The analogy is
only superficial between such an action and some others;
an action by a creditor, for example, to set aside a
conveyance of property which was intended by the
debtor to pass his beneficial as well as his legal interest
on the ground that the conveyance is impeachable
under the statutes prohibiting preferences or an action
to set aside a voluntary conveyance on the ground
that the intention was to benefit the grantee at the
expense of the -grantor's creditors or an action
to set aside a conveyance for consideration on
the ground that the real object and intent was
to defeat creditors although in point of fact the
conveyance was intended between the parties to
pass not only the legal but the beneficial title to
the grantee. Such actions are not based upon an alle-
gation that the judgment debtor has a title but that
the title though vested in the grantee has been acquired
by fraud and is held primarily subject to a charge in
favour of creditors. A claim that land standing in
the name of another is really the property of the judg-
ment debtor stands in my opinion on a different footing.
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ANGLIN J.-I concur in the opinion of Mr. Justice 1916

Davies. BATEMAN
V.

SCOTT.

BRODEUR J. (dissenting)-This is a motion to quash Brodeur
for want of jurisdiction.

The plaintiff asked by his declaration that the pro-
perty held by the defendant's wife, Mrs. Margaret
Scott, had always been the property of the husband,
Cornelius Scott.

The question now is whether under section 48 of the
"5upremne Court Act" we have jurisdiction to entertain
the appeal.

The respondent relies on the case of Lamothe v.
Daveluy(1). That case was an "actio Pauliana"
brought to set aside the contract for sale of an immovable
in Quebec and it was decided that such an action is
a personal one and does not relate to a title to land
so as to give a right of appeal to this court.

The actio Pauliana is peculiar to the Province of
Quebec and though there is a great deal of divergence of
opinion, it seems to be settled law that this is a personal
action and not a real action. That was the basis of the
decision in Lamothe v. Daveluy(1).

In the present case, the matter in controversy is
vhether the transfer made by the husband to his
wife is valid and whether the husband should not be
declared to be the absolute owner of the property. It
is asked that it be declared that the deed passed be-
tween husband and wife was simulated and that
virtually she is holding the property as a trustee for
her husband.

It is then no more a personal action resulting from
a personal right as in the actio Pauliana; but it is an

(1) 41 Can. S.C.R. 80.
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1916 action concerning title to real estate and should be
BATEMAN considered as falling under the provisions of 48(a).

V.
SCOTT. The motion to quash should be dismissed.

Brodeur J.

Appeal quashed with costs.

Solicitor for the appellant: E. Traver.
Solicitors for the respondents: Meredith & Fisher.
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THE SOUTHERN ALBERTA LAND 1916

COMPANY (DEFENDANTS)....... APPELLANTS, *Feb. 1, 2.

AND 
*May 2.

THE RURAL MUNICIPALITY OF R
McLEAN (PLAINTIFF) ............ 

ON APPEAL FROM THE APPELLATE DIVISION OF
THE SUPREME COURT OF ALBERTA.

Municipal corporation-Assessment and taxation-Exemptions-Crown
lands-Allotment for irrigation purposes -Ungranted concession-
-Construction of statute-Words and phrases-"Land"-"Owner"
-"Occupant" -Constitutional law-"B.N.A. Act, 1867," s. 125
-Alberta "Rural Municipality Act," 8 Geo. V., c. 8-"Irrigation
Act," R.S.C., 1906, c. 61.

Under sections 249, 250 and 251 of the Alberta "Rural Municipality
Act," 3 Geo. V., chap. 3, as amended by section 30 of the
statutes of Alberta, 4 Geo. V., chap. 7, a purchaser of lands for
irrigation purposes, under the "Irrigation Act," R.S.C., 1906,
chap. 61, entitled to possession and to complete the purchase
and take title thereof, (such lands remaining in the meantime,
Crown lands of the Dominion of Canada,) is an "occupant"
of "lands" within the meaning of those terms as defined
by the interpretation clauses of the "Rural Municipality
Act," and has therein a beneficial and equitable interest
in respect of which municipal taxation may be imposed
and levied. Such interest is not exempt from taxa-
tion under sub-section 1 of section 250 of the "Rural Munici-
pality Act," nor under section 125 of the "British North
America Act, 1867." Calgary and Edmonton Land Co. v. Attorney-
General of Alberta (45 Can. S.C.R. 170), and Smith v. Rural
Municipality of Vermilion Hills (49 Can. S.C.R. 563), applied.
The Chief Justice and Duff J. dissented.

Per Fitzpatrick C.J.-Sections 250 and 251 of the Alberta "Rural
Municipality Act" make no provision for the assessment and
taxation of an interest held in lands exempted from taxation.

Per Anglin J.-The provisions of the Alberta "Rural Municipality
Act" relating to assessment and taxation which could affect

* PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Duff,
Anglin and Brodeur JJ.
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1916 such lands as those in question deal only with interests therein

SOUTHERN other than those of the Crown and their value.

ALBERTA Judgment appealed from, 23 D.L.R. 88; 31 West. L.R. 725, affirmed,
LAND
Co. Fitzpatrick C.J. and Duff J. dissenting.

V.
RURAL

MIC APPEAL from the judgment of the Appellate Divi-
PALTEFA PPEAMcLEAN. sion of the Supreme Court of Alberta (1) affirm-

ing the judgment of Harvey C.J. at the trial, by
which the plaintiff's action was maintained with
costs.

The action was to recover the amount of taxes
claimed by the municipality rated upon the assess-
ment of lands held by the company under an agree-
ment with the Minister of The Interior for the
Dominion of Canada whereby certain tracts of
Dominion Crown lands were, on certain conditions,
agreed to be sold to the company for irrigation
purposes under the provisions of the "Irrigation
Act," R.S.C., 1906, chap. 61. The company ex-
pended large sums in irrigation works upon the lands
but, at the time of the assessment and the imposi-
tion of the taxes sought to be recovered, the works
had not been completed according to the conditions
of the agreement with the Minister and the lands
had not been granted to the company but still
remained ungranted Crown lands of the Dominion of
Canada, subject to the agreement that they should
be granted to the company upon fulfilment of the

conditions as to the construction of the irrigation works
and the payment of the stipulated price to be paid
therefor by the company.

The issues raised on the present appeal are stated
in the judgments now reported.

(1) 23 D.L.R. 88; 31 West L.R. 725.
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I. C. Rand for the appellants. 1916

Chrysler K.C. for the respondent. SOUTHERN
ALBERTA

LAND
Co.

THE CHIEF JUSTICE (dissenting).-The respondent, v.
RURAL

plaintiff in the action, sued the appellant as occupant MUNICI-

of certain lands in the municipality for taxes assessed MCLEAN.

thereon for the year 1913. The Chief

The action raises various questions of importance Justice.

on which I do not desire to express any opinio. con-
fining myself to the single point which I think
sary for the decision of the case.

Chief Justice Harvey, in his reasons for judgment,
says:

It is well settled that the interest of a person in Crown lands
may be taxed. It is also perfectly clear by the terms of the "Rural
Municipality Act" that it is the intention to tax such interests.

I will assume the first proposition and as to the second
I do not know that I am much concerned, the question
being, I think, whether the intention, if such there
were, has been carried out by the statute.

So far as the particular case is concerned I have
come to the conclusion that there is nothing in the
statute imposing on the appellant a liability for the
taxes sought to be recovered.

The "IRural Municipality Act" (Alberta statutes,
1911-12, chap. 3, sec. 250), provides that in every
municipality all land shall be liable to assessment and
taxation with the exceptions therein mentioned, the
first of these being lands belonging to Canada or to
the province. Then section 251, in part:

the assessor shall assess every person the owner or occupant of land in
the municipality and shall prepare an assessment roll in which shall
be set out (a) the name of the owner and the name of the occupant of
each lot or parcel of land in the municipality which is not exempt from
taxation; * * *
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1916 (2) Such assessment roll shall be in the form following or to the

SOUTHERN like effect.
ALBERTA .

LAND There is nothing in this form concerning lands exempt
C. -from assessment and taxation.

URAC- It is clear, therefore, that sections 250 and 251

ALEA make no provision whatever for the assessment and
The Chief taxation of exempted lands, their owners or occupants.
Justice. But then section 251 has been amended by section

30 of chapter 7 of the statutes of 1913 (1st sess.).
There is no change except that paragraph (a) of sub-
section 1 is repealed and, in its place, is substituted
the following:

The name of the owner of every lot or parcel of land in the muni-
cipality which is not exempt from assessment and the name of the
occupant of any lot or parcel of land within the municipality which
is exempt from assessment.

What may be the effect of this incongruous direc-
tion for the insertion on the assessment roll of the
names of occupants of lands exempted from assess-
ment it is unnecessary to inquire; it is sufficient to
point out that by itself it is quite incompetent as
a law imposing taxation on the occupants of lands
which are not liable to assessment or taxation.

Section 250, which is the charging section, imposes
no liability on the occupants of exempted lands and
section 251 is merely concerned, pursuant to section
249, with directions to the assessor as to the manner of
preparing the assessment roll.

In the "Town Act," 1911-12, ch. 2, passed on
the same day as the "Rural Municipality Act" there
is, in section 266, after a statement of the lands exempt
from assessment the following provision:

3. If any land mentioned in the two preceding clauses is occupied
by any person otherwise than in an official capacity the occupant
shall be assessed therefor, but the land itself shall not be liable.
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A similar provision to the one in the "Town Act" 1916

is to be found in section 82 of the " Village Act, " 1913, SOUTHERN
ALBERTA

ch. 5, which was passed on the same day as the LAND
Co.

Act amending the "Rural Municipality Act." C.
RURAL

These provisions are the same as one to be found MUici-

in the Consolidated Statutes of Upper Canada, ch. McEAN.

55, section 9, subsection 1. The Chief

There is another argument in favour of the above Justice.
conclusion to be drawn from the fact that the Act
contemplates nothing but the levy of taxes upon the
assessed value of land, which value is to be its actual
cash value (sections 249 and 252). Chief Justice
Harvey says that it is well settled that the interest
of a person in Crown lands may be taxed. "May be
taxed,"-but there is not a word in this Act about the
taxation of the interest of a person in Crown lands.
The interpretation of "occupant" by section 2 is of
the widest character and, amongst others, includes

any person having or enjoying in any way or to any degree or for
any purpose whatsoever the use of land exempt from taxation.

If the occupant is taxed at all then no matter what
his interest in such lands may be, no matter what
the value of such interest may be, he is to be held
liable for the full amount assessed on the cash value
of the land. Whilst I am not prepared to say that
the legislature could not impose such a tax without
reference to the value of the taxpayer's interest, I
think it would require to be done in plain and unmis-
takeable language such as we certainly have not got
here.

Though couched in rather obscure language there
are some directions evident in the "Town Act" for
assessing the interest of the occupant as may be seen
in section 269 and the form given in section 270.
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1916 In the " Village Act " the difference is clearly
SOUTHERN recognized in section 84 which provides, in part,
ALBERTA

LAND the secretary-treasurer shall prepare an assessment roll which shall
Co. set out (a) the name of the owner and in case the land is exempt fromV.

RURAL taxation under this Act, the name of the occupant thereof and, etc.;
MUNICI- (b) a brief description of each such lot or parcel of land, the number of

PALITY OF acres which it contains, the nature of the interest therein of each per-
MCLEAN. son assessed in respect thereof and the assessed value of such interest.
The Chief
Justice. Again it is to be noted that the whole scope of the

-- Act is dealing with the land alone. It provides for the
forfeiture of. lands for non-payment of taxes. There
is no such provision for selling and conveying only
the interest of the occupant in Crown lands as we find
in the Consolidated Statutes of Upper Canada, ch.
55, sec. 138, continued through intermediate statutes
to the "Assessment Act," R.S.O. 1914, ch. 195,
sec. 157.

The appeal should be allowed with costs.
Mr. Justice Anglin says:

It is in regard to lands exempt from taxation only that there is
any provision for the assessment of an occupant.

This may be open to question; grammatically the
words "the use of land exempt from taxation" at
the end of the definition of "occupant" have no refer-
ence to the first and second classes of persons mentioned
but only to the third and fourth. Section 251 provides
that the assessor shall assess any person the owner or
occupier of land in the municipality and, by the original
para. (a), the assessor is to set out the name of the
owner and the name of the occupant of each lot of land
not exempt from assessment. It seems possible that
the amending Act meant to preserve this provision
of section 251 as regards the occupant of lands not
exempted.

However that may be, it is clear that in the Act
itself there is no express provision for assessing lands.
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exempted from taxation or the occupiers thereof. Then 1916

the only provision regarding such lands is the amended SOUTHERN
ALB3ERTA

section 251 (a) and that, in itself, is quite incompetent LAND
Co.

to impose any taxation. V.
But apparently Mr. Justice Anglin would hold RURAL

that the amendment of section 251 (a) necessitates a PALITY OF
McLEAN.

different reading of all the taxation provisions in the hCE
The Chief

Act and notably section 250 which provides that Justice.
in every municipality all land shall be liable to assessment [except]
1.-All lands belonging to Canada or to the province.

Here Mr. Justice Anglin would read land, as defined
in section 2, para. 15, to include any estate or interest
therein.

This interpretation would have had its application
to the section of the Act before the amendment of
section 251 (a), yet admittedly the Act did not origi-
nally tax exempted land, its owner or occupier.

DAVIEs J.-The controversy in this appeal raises
several questions. One the constitutional validity of
those sections of the "Rural Municipality Act" which,
it is contended, impose liability for assessment and
taxes upon the "occupant," as therein defined, of
land exempted from assessment and taxation; and the
other whether even if intra vires the clauses really
authorize the imposition of taxes upon an "occupant"
of exempted land; and, assuming they do so, whether
the defendant, appellant, is such an "occupant"
under the facts stated in the record as makes it liable
to be assessed and taxed for them.

Under the interpretation clause of the Act, the
"owner" of lands not exempt from taxation and the
"occupant," within the meaning of that term, of
exempted lands are to be so assessed and consequently
liable for the assessment.
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1916 "Land" is defined, for the purpose of assessment
SOUTHERN and taxation, to mean
ALBERTA

LAND land or any estate or interest therein exclusive of the buildings or other
Co. improvements thereon

V.
RURAL and "improvements" to mean

MUNIcI-
PALITY OF any increase in the value of the land caused by any expenditure of
MCLEAN. either labour or capital thereon.

Davies J. Sections 249, 250 and 251 are the sections which,
construed in the light of the interpretation sections,
relating to the terms "owner," "occupant" and
"land," have to determine the questions for our
decision.

The scheme of the Act appears to be to make all
lands within the province liable to be assessed and
taxed at their prairie value, or value without im-
provements, which, not being exempt from taxa-
tion, are held by an "owner" as defined, or,
being so exempt, are held or possessed -or entitled to
be so by an "occupant," as defined, and to make
such owner or occupant as the case may be liable for
the taxes so assessed.

Section 249 is as follows:
All municipal taxes shall be levied equally upon all ratable land

in the municipality according to the assessed value of such land and
it shall be the duty of the assessor to make the assessment of such land
in the municipality in the manner hereinafter provided.

Section 250: In every municipality all land shall be liable to assess-
ment and taxation subject to the following exemptions:

1. All lands belonging to Canada or to the province.

The other exemptions do not affect this case.
Section 251: As soon as may be in each year, but not later than

the first day of July, the assessor shall assess every person the owner
or occupant of land in the municipality and shall prepare an assess-
ment roll in which shall be set out as accurately as may be-

(a) The name of the owner of every lot or parcel of land in the
municipality which is not exempt from assessment, and the name
of the occupant of any lot or parcel of land within the municipality,
which is exempt from assesments and post office address, if known,
of every such owner or occupant.
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(b) A brief description of each such lot or parcel of land, the num- 1916
ber of acres which it contains and the assessed value thereof. SOUTHERN

(2) Such assessment roll shall be as in the form following or to the ALBERTA
like effect or in such form as may be prescribed from time to time by LAND

the Minister: Co.
v.

So that by these sections "municipal taxes" are RURAL
MNUNIcI-to be levied equally upon "all" ratable land in the PALITY OF

municipality according to the assessed value of such McLEAN.

land Davies J.

and the assessor is bound to assess every person the owner or occupant
of land in the municipality

and to prepare an assessment roll setting out, as
accurately as may be, the name of every owner of
every lot or parcel of land in the municipality not
exempt from assessment and the name of the "occu-
pant" of every lot or parcel which is "exempt."

The appellant company is the assignee of an agree-
ment made, in 1906, between the Minister of the
Interior of Canada and one Robins whereby the Crown
agreed to sell and Robins agreed to purchase a large
tract of land in Alberta at a specified price for irrigation
purposes, expenditure on these works approved by
the Crown to be credited on the purchase money and
balance to be paid in cash.

All available lands in two defined sections were
allocated by order-in-council to this agreement and
the lands in question in this appeal are within one of
these sections. No questions as to selection or avail-
ability are involved. At the date of the assessment
in dispute about $5,000,000 had been spent by the
appellant upon these lands in irrigation works and it
was estimated that it would take another $2,000,000
to complete the works. Under clause 7 of this Robins
agreement, provision is made entitling the purchaser
to complete the purchase and take title for any part of the lands
applied for after not less than $100,000 has been expended in eon-
nection with the works.
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1916 The purchase money was made payable in six
SOUTHERN annual instalments beginning the 1st July, 1910.
ALBERTA

LAND Clause 10 provided that
Co.
v. any of the lands that remain unsold at the expiration of 15 years from

RURAL the date of these presents shall revert to the Crown.
MUNICI-

PALITY OF Now under the facts of this case as they appear
MCLEAN.

in the record, and of which I have sketched above the
Damies J. merest outline, I do not entertain any doubt that the

appellant at the time of the assessment complained of
was an "occupant" of these lands within the meaning
of that term as interpreted by the statute and to such
an extent as to render it liable to be assessed and
taxed in respect of them. Its rights under the Robins
lease, licence or agreement from the Crown, what-
ever you may choose to call it, were such as to entitle
it to enter upon the lands and make the irrigation
improvements. As a fact it did so enter and had made
an expenditure of some millions of money for these
improvements.

The legal title to the land was it is true still in the
Crown but the company's right to extinguish that
title and obtain its patent under the agreement was
clear as and when it chose to do so.

Beyond any doubt it had an equitable and bene-
ficial interest in these lands capable of being enjoyed
and enforced as against the Crown and such an interest
as I cannot doubt comes within the very words of
the interpretation of "lands" in the Act.

As such it seems to me to come within the decision
of this court in The Calgary and Edmonton Land
Company v. The Attorney-General of Alberta(1). The
interest of the appellant in these lands was a bene-
ficial one and the facts of the case, I agree with the

(1) 45 Can. S.C.R. 170.
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courts below, bring it within the interpretation clause 191

of "occupant" as above set out and within the prin- rOU
p ALBERTA

ciple upon which the Calgary and Edmonton Land LND
Co.

Company's Case(1) was decided by this court. The 1'.
interest of the Crown, whatever it might have been, RNLcI-
could not of course be taxed but the beneficial or PALITY

or McLEAN.

equitable title of the appellant was certainly not
exempted under the "British. North America Act, Davies J.

1867."
It seems to me, therefore, that the only question

open is whether the language of the "Rural Munici-
pality Act" covers such a case as this and such an
interest in these lands as under the agreement the
defendant appellant had. I have already set out the
clauses of the Act and in my judgment these clauses
are comprehensive and clear enough to enable that
beneficial and equitable interest of the appellant in
these lands to be assessed and taxed and to impose
upon the company a liability to pay them as found by
the judgments appealed from.

For these reasons, I would dismiss the appeal with
costs.

DUFF J (dissenting).-I think the appeal should
be allowed and the action dismissed with costs.

ANGLIN J.-Two questions are presented on this
ap'peal:-

(a) Whether the appellant company is an "occu-
pant" of certain lands within the meaning of the
assessment clauses of the Alberta "Rural Munici-
pality Act" of 1911-12 (chap. 3), as amended by
chapter 7 of the statutes passed in the first session
of 1913:

(1) 45 Can. S.C.R. 170.

11
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IP16 (b) Whether the taxation in question offends
SOU1HERN against section 125 of the "British North America
ALBERTA

LAND Act, " by which it is enacted that
Co.

V no land or property belonging to Canada * * * shall be liable to
RURAL taxation.

MUNICI-.
PALITY By an agreement, made in 1906, under section 51

o McLEAN. Ofthe"Irrigation Act" (R.S.C., chap. 61) His
Anglin . Majesty the King, represented by the Minister of

the Interior, agreed to sell, and the assignors of the
appellant agreed -to purchase 380,573 acres of land
within a defined tract at the price of $3 an acre, of
which $2 might be paid by crediting expenditure to
be made by the purchasers on irrigation works
approved by the Crown, and the balance in cash. At
the instance of the company all available lands in
two defined sections were allocated by order-in-council
to this agreement and it was provided that the balance
of the agreed acreage should be selected by the pur-
chaser from available lands in another section. The
lands in question are within one of the two former
sections and their availability is not in question. The
works were approved and their construction author-
ized under section 20 of the "Irrigation Act" on the
16th March, 1909, and at the date of the assessment
in question about $5,000,000 had been spent on them
and it was estimated that a further expenditure of
about $2,000,000 would complete them. After the
company had spent $100,000, under clause seven of
the agreement, it was entitled
to complete the purchase and take title for any part of the lands
applied for.

The purchase money was made payable in six
equal annual instalments, of which the first
fell due on the 1st July, 1910. All land unsold on
the 26th June, 1921, reverts to the Crown. There is
no evidence that title to any lands had been acquired
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under the seventh clause of the contract, but it is 1916

conceded that in the tracts specified there are 412,041 SOUTHERN
ALBERTA

acres of available lands. LAND
Co.The appellant was assessed as "occupant" of the

lands under sections 249-251 of the "Rural Muni- RURAL

cipality Act" of 1911-12, as amended by chapter 7 P'ALITY OF
McLEAN.

of the statutes passed at the first session of 1913. -

The material parts of the legislation, as so amended, Anglin J.
are as follows:

Section 2. In this Act, unless the context otherwise requires, the
expression

(8) "Owner" means and includes any person who appears by the
records of the Land Titles Office for the land registration district
within which such land is situated, to have any right, title or interest
in the land within the limits of the municipality other than that of
a mortgagee or incumbrancee not exempt from taxation.

(9) "Occupant" includes the inhabitant occupier, or, if there
be no inhabitant occupier, the person entitled to an absolute or limited
possession; any person holding under a lease, licence, permit or agree-
ment therefor; any person holding under an agreement of sale or
any title whatsoever, and any person having or enjoying in any way
or to any degree or for any purpose whatsoever, the use of land
exempt from taxation. * * * *

(15) "Land" or "property" includes lands, tenements and here-
ditaments and, for the purpose of assessment and of taxation only,
"lan l" means land or any estate or interest therein exclusive of the
value of the buildings or other improvements thereon.

Section 249. All municipal taxes shall be levied equally upon
all ratable land in the municipality according to the assessed value
of such land and it shall be the duty of the assessor to make the assess-
ment of such land in the municipality in the manner hereinafter
provided.

Section 250. In every municipality all land shall be liable to
assessment and taxation subject to the following exemptions:

(1) All lands belonging to Canada or to the province.

Section 251. As soon as may be in each year but not later than
the first day of July the assessor shall assess every person the owner
or occupant of land in the municipality and shall prepare an assessment
roll in which shall be set out as accurately as may be

(a) the name of the owner of every lot or parcel of land in the
municipality which is not exempt from assessment and the name of
the occupant of any lot or parcel of land within the municipality
which is exempt from assessment and post-office address, if known,
of every such owner or occupant;
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1916 (b) a brief description of each such lot or parcel of land, the

SOUTHERN number of acres which it contains and the assessed value thereof.

ALBERTA Under sub-section 15 of section 7 of the "Inter-
LAND
Co. pretation Act," chap. 3. of the Alberta statutes of
V.

RURAL 1906-the expression "person" includes any body
MUNICI-

PALITY OF corporate and politic.
McLEAN.. The judgment of the learned Chief Justice, who
Anglin J. tried the action, rested upon his view that the fact

that
the defendant is entitled to become owner of the lands upon com-
pliance with the terms of the purchase agreement" brings it "within
the definition of the word 'occupant' in the Act," it being "perfectly
clear by the terms of the 'Rural Municipality Act' that it is the
intention to tax such interests.

In delivering the judgment of the Appellate
Division, Mr. Justice Walsh apparently proceeded
upon what he regarded as
a written admission in the record "that the defendant is the holder of
the land * * * under and by virtue of the contract in question,"
the assignment thereof to it and the orders-in-council relating to it.

But the only admission to that effect which I can

find in the record is contained in a document entitled

Facts admitted by the plaintiff for the purposes of the trial herein.

There is no such admission by or on behalf of the
defendant.

In its statement of defence

the defendant denies that it was in 1913, or in any year, the occupant
of any of the lands in the statement of claim mentioned,

and, in the document of admissions by the plaintiff,
it is stated that "the defendant is not in actual occu-
pation of the lands mentioned."

The first question, therefore, is whether upon the
finding of the learned trial judge (which the docu-
ments in evidence appear to justify) that at the
date of the assessment the defendant was entitled,
upon compliance with the terms of its contract of
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purchase, to become the owner of the lands in ques- 1916.

tion, as lands definitely allocated thereto, it should SOUTHERN
ALBERTA

be held to be a "person entitled to a limited posses- LAND
Co.sion," or a "person holding under an agreement of .

sale or any title whatsoever," or a "person having or HA

enjoying in any way to any degree or for any purpose PALITY OF
McLEAN.

whatsoever, the use of land exempt from taxation."
Having regard to the terms in which "owner" is Anglin J.

defined in the sub-section immediately preceding, and
to the obvious purpose made manifest by the pro-
visions of section 251, I have no difficulty in reading
into sub-section 9, defining "occupant," immediately
after the words, "absolute or limited possession," the
words, "of land exempt from taxation." It is in
regard to such lands only that there is any provision
for the assessment of an "occupant." [Sec. 251 (a).]

The lands which the defendant company is entitled
to acquire are within the tract for the improvement of
which by irrigation its system of works is designed and
approved, as the agreement itself shews and section
51 of the "Irrigation Act" (R.S.C., chap. 61) requires.
The defendant company, no doubt, had the right,
without taking the expropriation proceedings pro-
vided for by sections 28 and 29 of the "Irrigation
Act," to enter upon and take possession of any part
of the lands in question required for the construction
of its works and is thus an occupant within the words
of the definition,
a person having or enjoying in any way or to any degree or for any
purpose whatsoever the use of land exempt from taxation;

and also as "a person entitled to a limited possession."
Having regard to the definition of "land" as meaning
"lands, tenements and hereditaments and any estate
or interest therein," the company is likewise a "person
holding under an agreement of sale."

165



SUPEEME COURT OF CANADA. [VOL. LIII.

1916 A person may hold though he does not occupy. A tenant of

SOUTHERN a freehold is a person who holds of another; he does not necessarily
AIBERTA occupy. Rex v. Ditcheat (1).

LAND
Co. Two persons may be "holding" the same lands in

13URAL distinct rights and with distinct interests. Ward v.
MUNICI-

PALITY OF Const(2). Under an agreement to purchase land the
McLEAN. interest of the purchaser is "held" by him although
Anglin j. he should have neither possession nor an immediate

and unconditional right to possession; and it is unques-
tionably an interest in the land. Williams v. Pap-
worth(3).. The courts of Saskatchewan, in my opinion,
have rightly held that the appellant was an "occupant"
of land exempt from assessment within section 251
of the "Rural Municipality Act" and that its "interest
therein" was assessable and liable to taxation, being
"ratable land" under section 249, and "land" un-
der section 250.

So long as the assessment is confined to the interest
in the land with which -the Crown has parted to such
an occupant, it neither exceeds the power of
direct taxation within the province in order to the raising of a revenue
for provincial purposes

conferred on the province by clause 2 of section 92
of the "British North America Act," nor conflicts
with the exemption of "lands or property belonging
to Canada" under section 125 of that Act. This
court has so held in Calgary and Edmonton Railway Co
v. Attorney-General of Alberta(4), and in Smith v. Rural
Municipality of Vermilion Hills(5).

It was argued, however, that because section 249
directs the levying of taxes
upon all ratable land in the municipality according to the assessed
value of such land

(1) 9 B. & C., 176, at p. 183. (3) [1900] A.C., 563, at p. 568
(2) 10 B. & C., 635, at p. 647. (4) 45 Can. S.C.R., 170.

(5) 49 Can. S.C.R., 563.
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and section 251 (b) requires the assessor to state the 1

assessed value of each lot or parcel of land, exempt SOUTHERN
LLBERTA

or not exempt, and section 252 requires that "land shall LAND
Co.

be assessed at its actual cash value", the subject of
assessment and taxation is the land itself and not RURAL

MUNICI-

merely the interest therein of the "occupant." But PALITY OF
MCLEAN.

this construction ignores not only the provision of
Anglin J

clause 15 of the interpretation section under which,
unless the context otherwise requires, "land" may
be read "interest in land," but also the facts that
under section 249 only "ratable land" is subjected
to taxation, and that the concluding clause of that
section directs the assessor to make the assessment
"in the manner hereinafter provided." There imme-
diately follows in the charging section (sec. 250), an
explicit declaration of the exemption of "all lands
belonging to Canada," i.e., of the interest therein of
the Crown, and, in section 251, a direction for the
entry, in the case of such exempted land, of the name
not of the "owner" but of the "occupant" whom the
assessor is to "assess" for it. Sections 249 and 251
deal with land not exempt as well as with exempted
land, and there is no reason why as to the former,
for which the "owner" is to be assessed, "land"
should not be read as meaning "lands, tenements and
hereditaments," and as to the latter, for which the
"occupant" is to be assessed, as meaning an "estate
or interest therein," i.e., in the "lands, tenements or
hereditaments." Liability is thus imposed on the
occupant personally as well as upon his "interest"
in the land otherwise exempted. Both are "assessed."

The intention of the legislature to provide only
for the assessment of interests liable to taxation, and
in nowise to impinge upon the prohibition of section
125, "B.N.A. Act," seems manifest. The statute
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1916 being readily susceptible of a cQnstruction which will
SOUTHERN carry out that intention and thus keep it within the
ALBERTA

LAND legislative jurisdiction of the province, that construc-
Co.

tion should certainly be given to it rather than one
IZURAL from which "it would follow as a necessary result

MuNici-
PALITY OF that the'statute was ultra vires." Macleod v. Attorney-
McLEAN.

E General for New South Wales(1); Llewellyn v. Vale of
\iglin . Glamorgan Railway Co.(2); Countess of Rothes v. Kirk-

caldy and Dysart Water-Work Commissioners(3).

There is nothing in the record to warrant a finding
that the taxes in question have in fact been imposed
on anything greater or other than the ratable interest
(sec. 249) of the appellant in the land, or that anything
other or greater than the assessed value of such
interest (sec. 249 and sec. 251 (b) ), which alone is
ratable, the interest of thd Crown being expressly
declared exempt (sec. 250), has been entered upon
the assessment roll. It is with an interest therein
other than that of the Crown and its value only, as
I read the statute, that the assessor is directed to
deal in the case of land belonging to Canada.

I would, for these reasons, dismiss this appeal
with costs.

BRODEUR J.-The question in this case is whether
the appellant company is an occupant within the
weaning of the "Rural Municipality Act" of Alberta
(ch. 3, 1911-12, sec. 2).

By that Act the municipality, respondent, is
en powered to levy taxes on the owners and occupants
cf 'and of that municipality. Lands, however, belong-
ing to the Dominion of Canada are exempt from

(1) [18911 A.C. 455, at p. 459. (2) [1898] 1 Q.B., 473, at p. 478.
(3) 7 App. Cas., 694, at p. 702.
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taxation. It is provided, however, that the occupant 16

of land exempt from taxation is liable to be assessed. SOUTHERN
ALBERTA

The "occupant," says section 2 of that Act as ' LAN

amended in the first session of 1913 by chapter 7, P.
includes the inhabitant occupier or if there be no inhabitant occupier \J\,iI

the person entitled to an absolute or limited possession; any person 'IrTTry OF

holding under a lease, licence, pernmit or agreement therefor; any per- ArCLEAN.
son holding under an agreement of sale or any title whatsoever; and

Brodeur ..any person having or enjoying in any way or to any degree or for
any purpose whatsoever, the use of land exempt from taxation.

The appellant is carrying out irrigation works in
the Province of \lberta under the provisions of the
Dominion "Irrigation Act." The Canadian Govern-
ment have agreed to sell to that company (at the
price of 83 per acre) 380,573 acres within the said
tract "hereinbefore described" if that number of acres
is available, and if not as many acres in the said tract
as are available for such sale and purpose.

In the other clauses of the agreement, the terms
of payment, the construction and operation of the irri-
gation works, the completion of the purchase and the
taking of title for any part of the lands upon certain
terms are provided for.

Clause 10 provided that any of the said lands that
remain unsold at the expiration of 15 years from the
date of these presents shall revert to the Crown.

By a subsequent agreement, certain other lands
were substituted for those above mentioned but the
agreement of substitution was made subject to the
same clauses as above described.

It is pretty clear that this agreement binds the
Crown to sell and the defendant to buy the available
lands. Those lands which are the subject of this
agreement are within the area of the Municipality
of McLean. The municipality, acting under the
provisions of the "Rural Municipality Act," has
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Ie assessed the land in question and claims by the present
SOUTHERN action the amount of that assessment.
ALBERTA

LAND Nobody will dispute the fact that the company
Co.

appellant has an interest in those lands. They are
RURAL under its control. It may make irrigation worksMIUNICI-

PALI TY OF upon them and can prevent anybody else from exer-
McLEAN.

cising that right of occupation. The company has
Br odeur J..

paid instalments on the purchase price and can dis-

pose of them in favour of settlers.
It seems to me then that the company enjoys for

those purposes the use of lands which otherwise would
be exempt from taxation. But by the fact of that
enjoyment, by the fact that it has an agreement for
the selling of those lands, it has become an occupant
as described in section 2 of the "Rural Municipality
Act."

The agreement for sale has vested in the appellant
company an estate and property in the land and from
that day as owner or occupant it became liable for
assessments which could be raised in connection with
the land. It got the benefit of municipal institutions
and should then pay its share for the maintenance of
the municipality.

Those assessments do not affect in any way the
rights of the Crown because if the property had to
revert to the Crown the taxation could not affect the
land and could not be claimed against the Crown.
That statute does not assume to impose any taxes
upon any such lands as against interest of the Crown.
An interest has been granted by the Crown in the
lands and taxation of the person holding that interest
is not taxation of the property of Canada. A pro-
vincial legislature has the right to impose taxation
upon -individuals by a reference to the value of land
occupied by them, even though the land should be
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owned by Canada. Church v. Fenton(1); Rural Muni-
cipality of Cornwallis-. Canadian Pacific Railway Co.(2);
Rural Municipality qf South Norfolk v. Warren (3) ;
Smith v. Rural Municipality of Vermilion Hills(4);
Calgary and Edmonton Land Co. v. Attorney-General
of Alberta(5).

I am of opinion that the assessments claimed
from the appellant company have been rightly made
and that the judgment condemning them to pay
those assessments should be confirmed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Laidlaw, Blanchard& Rand.

Solicitors for the respondent: Shepherd, Dunlop & Rice.

(1) 5 Can S.C.R. 239. (3) 8 Alan. R. 481

(2) 19 Can. S.C.R. 702. (4) 49 Can. S.C.R 563.

(5) 45 Can. S.C.R. 170.
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1016 THE ATTORNEY-GENERAL FOR)
*Feb. 2. CANADA (PLAINTIFF) ............. A.f.LA.T.
*May 2.

AND

PIERRE GIROUX (DEFENDANT) ..... RESPONDENT;

AND

ONESIME BOUCHARD............ MIS-EN-CAUSE.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Crown lands-Lands vesting in Crown-Constitutional law-" B.N.A.
Act, 1867" ss. 91 (24), 109-117-Title to "Indian lands"-Sur-
render-Sale by Commissioner--Property of Canada and provinces
-Construction of statute-"Indian Act," 39 V. c. 18-R.S.C. 1886,
c. 43, s. 42-Words and phrases-"Reserve"-"Pers6n"-"Loated
Indian" -Evidence-Public document-Legal maxim.

Per curiam.-The "Indian Act," 39 Vict., chap. 18, does not prohibit
the sale by the Crown to an "Indian" of public lands which have,
on surrender to the Crown, ceased to be part of an Indian "reserve,"
nor prevent an individual of Indian blood, who is a member of a
band or tribe'of Indians, from acquiring title in such lands. The
use of the word "person" in the provisions of the "Indian Act"
(39 Vict., chap. 18, s. 31; R.S.C., 1886, chap. 43, sec. 42), relating
to sales of Indian lands, has not the effect of excluding Indians
from the class entitled to become purchasers of such lands on
account of the definition of that word in the interpretation
clauses of.the statutes in question.

Per Idington J.-Crown lands of the Province of Canada, situate in
Lower Canada; which had not (as provided by the statute 14
and 15 Vict., chap. 106), been surveyed and set apart, as intended
to be -vested in the Commissioner of Indian Lands for Lower
Canada, and appropriated to the use of Indians prior to the
1st July, 1867, do not fall within the definition of "Lands r3served

for the Indians" in the 24th item enumerated in section 91 of the
"British North America Act, 1867" and, consequently, did not
pass under the control of the Government of the Dominion of
Canada at the time of Confederation. In regard, therefore, to

* PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff
Anglin and Brodeur JJ.
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the lands in question the presumption is that they then became 1916
vested in the Crown in the right of the Province of Quebec, and,
in the absence of evidence to the contrary, the Attorney-General GENERAL
for Canada cannot now enforce any claim of title to such lands FOR CANADA

in the right of the Dominion. v.
Per Duff and Anglin JJ.-The order-in-council of 1869, authorizing GmoUx.

the acceptance of a surrender, and the surrender pursuant thereto
by the Indians of the "reserve" within which the lands in question
are situate are public documents the recitals in which are primd
facie evidence of the facts stated therein (Sturla v. Freccia (5
App. Cas. 623), at pp. 643-4, referred to). Evidence is thereby
afforded that the band of Indians occupied the tract of land in
question as a "reserve" and the principle "omnia presutnuntur
rite esse aeta" is sufficient to justify, primd facie, the conclusion
that the order-in-council ot 1803, respecting the constitution of
the reserve, was carried out and that the occupation thereof by
the Indians was legal. Consequently, the rights acquired by
the Indians constituted ownership, the surrender by them to the
Crown was validly made and the lands passed under the control
of the Government of Canada, at the time of Confederation, in
virtue of the provisions as to "Lands reserved for the Indians"
in section 91 of the "British North America Act, 1867." St.
Catherine's Milling and Lumber Co. v. The Queen (14 App. Cas.
46), distinguished.

Judgment appealed from (Q.R. 24 K.B. 433), affirmed.

APPEAL from the judgment of the Court of King's
Bench, appeal side (1) affirming the judgment of
Letellier J., in the Superior Court, District of Chicou-
timi, dismissing the action.

The circumstances of the case are stated in the judg-
ments now reported.

G. G. Stuart K.C. and L. P. Girard for the appellant.
L. G. Belley K.C., for the respondent.

THE CHIEF JUSTICE.-The appellant, the Attor-
ney-General for the Dominion of Canada, claims in
this suit to have it declared that the Crown is the owner
of a certain half-lot of land, being lot No. 3 of the
first range, Canton Ouiatchouan, in the Parish of St.
Prime and County of Lake St. John.

(1) Q.R. 24 K.B. 433, sub nom. Doherty v. Giroux.
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1916 In the first paragraph of the amended declaration
ATTORNEY- it is stated that the Crown has always been and still
GENERAL

FOR CANADA is the owner of the lot No. 3. This, however, is only

GInUx. inaccurate drafting of which there is much in the record.

ne1c (lijef There is no doubt that the claim of the Crown is only
Justice. to the south-east half of lot No. 3, and it is not dis-

puted that the respondent has a good title to the north-
west half of lot No. 3. The respondent has been in
possession of the whole of lot No. 3 for upwards of
a quarter of a century during which time the Govern-
ment has taken no effective steps to question his right
to any part of the lot.

By an order-in-council, dated August 9-11, 1853,
approval was given to a schedule shewing the distri-
bution of land set apart under the statute 14 & 15
Vict., ch. 106, for the benefit of the Indian Tribes
in Lower Canada. Included in this schedule was a
reservation in favour of the Montagnais of Lake St.
John. The half-lot in question was comprised in this
reservation.

On the 25th of June, 1869, the Montagnais Band
of Indians surrendered to the Crown, for sale, a portion
of the reservation including lot No. 3. This land so
surrendered was put up for sale and it would appear
that on the 21st June, 1873, the north-west half-lot
No. 3 was sold to the respondent and, on the 7th May,
1878, the south-east half-lot was sold to one David
Philippe.

Under a judgment obtained by the mis-en-cause,
0. Bouchard, against D. Philippe the latter's half of
lot No. 3 was sold at a sheriff's sale to the respondent
on the 7th March, 1889.

The Crown alleges that David Philippe was an
Indian, that he was, at the time of the sheriff's sale, in

possession of the land on which he had been located
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by the Crown and that, consequently, the Crown still 1o16

held the half-lot as "Indian Lands" and as such liable ATTORNEY-
GENERAL

neither to taxation nor to execution. FOR CANADA

The fallacy in this argument is in the statement that GIrx.

David Philippe had been located on the land; it involves The (biif
the proposition that, whilst all the other lots into which Jutiv.

the reserve had been divided were sold outright to
their purchasers, this particular half-lot was not sold
to the purchaser David Philippe, but that, being an
Indian, he was only "located" on the land in the
meaning of that term in the "Indian Act."

To shew the impossibility of supporting such a
contention it is only necessary to turn to the sections
in point in the statute. The Act in force on the 7th
May, 1878, the date of the sale to David Philippe,
was the "Indian Act, 1876" (39 Vict., ch. 18).
Section 3 is as follows:-

3. The following terms contained in this Act shall be held to have
the meaning hereinafter assigned to them unless such meaning be repug-
nant to the subject or inconsistent with the context.

(3) The term "Indian" means:
First, any male person of Indian blood reputed to belong to

a particular band * * *

(6) The term "Reserve" means any tract or tracts of land set
apart by treaty or otherwise for the use or benefit of or granted to a
particular band of Indians of which the legal title is in the Crown, but
which is unsurrendered. * * *

(8) The term "Indian Lands" means any reserve or portion of
a reserve which has been surrendered to the Crown. * * *

(12) The term "person" n-eans an individual other than an
Indian, unless the context clearly requires another construction.

By Section 5, the Superintendent-General
may authorize that the whole or any portion of a reserve be sub-
divided into lots.

Section 6:
6. In a reserve or portion of a reserve subdivided by survey into

lots, no Indian shall be deemed to be lawfully in possession of one
or more of such lots, or part of a lot unless he or she has been or shall

be located for the same by the band, with the approval of the Super-
intendent-General.
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1m1 Section 7:
ATTORNEY- 7. On the Superintendent-General approving 'of any location as
GENERAL

FOR CANADA aforesaid he shall issue in triplicate a ticket granting a location to
v. such Indian.

GIROUX.
Section 8:

The Chief
Justice. The conferring of any such location-title as aforesaid shall not

have the effect of rendering the land covered thereby subject to seizure
under legal process or transferable except to an Indian of the same
band.

The statute, it will be observed, makes provision
for the conferring of a location-title only on a reserve,
that is on unsurrendered lands and then by the band,
not by the Crown.

Then after sections 25 and- following, dealing with
surrenders of reserves to the Crown, we have sections
29 and following u-nder the caption "Management and
Sale of Indian Lands." There is no suggestion in
these sections, or anywhere else in the Act, that Indian
lands may not be sold to an Indian.

I suppose it may well be that it would not be a
common occurrence for an Indian to be a purchaser
at a sale of Indian lands, but it is one thing to say the
statute did not contemplate this and quite another to
say that it intended to forbid it. I can imagine no
reason why an Indian should not purchase such lands;
there is no doubt as to his capacity to hold real estate.
This is recognized by section 64, which provides that:

No Indian or non-treaty Indian shall be liable to be taxed for any
real or personal property, unless he holds real estate under lease or
in fee simple, or personal property, outside of the reserve or special
reserve, in which case he shall be liable to be taxed for such real or
personal property at the same rate as other persons in the locality in
which it is situate.

This really disposes of the appellant's case but, out
of respect for the learned judge of the Court of King's
Bench who dissented from the majority of the court
and one of whose points is taken up in the appellants'
factum, a few words may be added.
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The whole ground of the dissenting opinion is really 191

in the following paragraph: ATTORNEY-
GENERAL

Les Indiens d'une tribu localis6e sur une r6serve pourraient se FOR CANADA

r6unir en conseil d'une maniare solennelle et d6cider (si la majorit6 V.
de la bande le voulait) de remettre tout ou partie de cette reserve OIaoux.
A la Couronne et alors la Couronne vendrait ou disposerait de ce qu'elle The Chief
regevrait ainsi, dans l'int6r&t de la tribu indienne et pour son bndfice Justice.
exclusif, mais A la condition-dont la n6cessit6 se voit tras bien-
de ne jamais vendre une partie quelconque de ces r6serves A des
sauvages. On a mimme pris le soin de dire que toute "personne"
pourrait devenir acqu6reur de ces propridtds mais qu'un sauvage
ne pourrait pas Atre une de ces personnes.

I am myself quite unable to appreciate the neces-
sity or occasion for any such condition as the learned
judge suggests but it is unnecessary to discuss this
because, as far as I have been able to ascertain, it
is purely imaginary. The judge says further on:

Ce nomm6 Phillippe dtait un sauvage, et la loi d6fendait positive-
ment qu'un sauvage ptit acqudrir cette propri6t6.

No reference is given and I know of no such prohi-
bition, positive or otherwise.

The point taken in appellant's factum that a
"person," as defined by the "Indian Act," does not
include an Indian has reference to the section dealing
with certificates of sale which is section 31 of 39
Vict., ch. 18 and section 42 of chapter 43, Revised
Statutes of Canada. There seems to be some obscurity
about this section because the marginal note which
has been carried through all the amendments and re-
visions of the Act is "Effect of former certificates of
sale or receipts." The section, however, seems to
look to future certificates and, as I apprehend, is de-
signed to meet the inconvenience of delay in the issue
of patents. Be that as it may, the section does not
provide that any "person" may purchase these lands
but that an Indian may not be one of these "persons":
all that it does provide is that a certificate of sale or

12

177



SUPREME COURT OF CANADA. [VOL. LIII.

1916 receipt for money, duly registered as therein mentioned,
ATTORNEY- shall give the purchaser the same rights as he would
GENERAL

FOR CANADA have under a patent from the Crown.
GV. The definition of terms is, at the commencement ofGi~o13x.

- section 3, said to apply only when not inconsistent
The Chief
Justice. with the context and this is emphasized by its special

repetition in the 12th item in which the word "person"
is defined. I cannot think that such an accidental
use of the word "person" for "purchaser" or any
other word to indicate him could possibly be held to
involve by inference a positive law against an Indian
becoming a purchaser for which prohibition there is
no other warrant. I think in such case the context
would clearly require another construction.

But this is not all; the appellant has assumed that
the case is governed by the "Indian Act," chapter 43
of the Revised Statutes of 1886, but this is not so, and
when we look at the "Indian Act" of 1876 we find that
the word "person" does not occur at all in the extract
quoted by the appellant which sets forth what the
certificate of sale or receipt for money shall entitle
the purchaser to. The word used is "party" shewing
conclusively that the legislature had no intention,
even by an inference through the interpretation
section, to prevent the acquisition by an Indian of
Indian lands put up for sale.

The.word "party" is several times used when dis-
tinctly intended to include both "persons" and
"Indians." See sections 12 and 14.

This substitution in the revised statute of the
word "person" for the word "party" is an instance
of the danger attending such changes in the revision
of the statutes. Obviously the revisers had no idea of
enacting an important law by the change they made
but regarded it simply as a linguistic embellishment;
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it has, however, misled two of the judges of the Court 1916

of King's Bench into finding a positive law against the ATTORNEY-
GENERAL

sale of Indian lands to an Indian. FOR CANADA

At the hearing I was considerably impressed with GixOUX.

the argument that, even if there had never been a The Chief
valid sale to David Philippe, the transactions between Justice.

Euchbre Otis, the local agent of the Superintendent-
General, and the respondent constituted a sale to the
latter which was also confirmed by the Department of
Indian Affairs. If, however, the views that I have
previously expressed are correct it is unnecessary to
consider this point further. If the sale to David
Philippe, in 1878, was good, the Crown had nothing
left to- grant to Giroux in 1889.

Judge Pelletier, delivering the dissenting judgment
in the Court of King's Bench, says that he has endeav-
oured to find in the record the necessary grounds for
confirming the judgment, since such confirmation (if
it could be legally given) would seem to him more
in accordance with equity. With this view I agree
and it is therefore satisfactory to be able to conclude
that the judgment is in conformity not only with
equity in its most general meaning but also with the law.

The appeal should be dismissed with costs.

IDINGTON J.-The appellant seeks to have the
Crown declared the proprietor of part of a lot of land
in Quebec and respondent removed therefrom and
ordered to account for the fruits thereof for the past
twenty-six years.

The circumstances under which the claim is made
are peculiar and some novel questions of law are raised.
Much diversity of judicial opinion in the courts below
seems to exist relative to some of these questions.

To put the matter briefly, the appellant claims that
the land in question is part of a tract of land known
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1916 as an "Indian Reserve," which had become vested by
ATTORNEY- virtue of certain legislation in the Crown, in trust for

GENERAL
FOR CANADA a tribe of Indians; that part of it was thereafter sur-

V.
Ginotx. rendered by the tribe to the. Crown for purposes of

Idington J. sale for the benefit of said tribe; that this part of the
-- lot now in question was in course of time sold to an

Indian of said tribe; that he paid five 25/100 dollars
on account of the purchase; that thereafter, under a
judgment got against him, the land was sold by the
sheriff to respondent for $500; that thereupon he paid
to the Indian Department $164 as the balance of the
purchase-money due the Crown, and procured the re-
ceipt therefor, which appears hereinafter, from the
local sales agent of the Indian Department; that he
then went into possession and improved the land and
has remained so possessed ever since till, according to
assessed values, it has risen from being worth only
$500 in 1889, when respondent entered, to be worth
$3,200, in 1913, when this litigation was pending; that
the Indian purchaser was incapacitated by statute
from buying lands in a "Reserve"; and that the sher-
iff's sale was, as part of the result, null and void and
hence that respondent got nothing by his purchase.

To realize the force and effect of these several
allegations we must examine the statutes upon which
the rights of the Indians rested, their powers of sur-
render thereunder, and the effect of the "British North
America Act" under and by virtue of which the claim
of the appellant is asserted.

The Parliament of Old Canada, by 14 & 15 Vict.
- ch. 106, enacted:

That tracts of land in Lower Canada, not exceeding in the whole
two hundred and thirty thousand acres, may, under orders-in-council
to be made in that behalf, be described, surveyed and set out by the
Commissioner of Crown Lands, and such tracts of land shall be and
are hereby respectively set apart and appropriated to and for the use
of the several Indian Tribes in Lower Canada, for which they shall be
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respectively directed to be set apart in any order-in-council, to be 1916
made as aforesaid, and the said tracts of land shall accordingly, by ATTORNEY-
virtue of this Act, and without any price or payment being required GENERAL
therefor, be vested in and managed by the Commissioner of Indian FOR CANADA

Lands for Lower Canada, under the Act passed in the session held in V.

the thirteenth and fourteenth years of Her Majesty's Reign, and GiRoux.

intituled, An "Act for the better protection of the Lands and Property of Idington J.
the Indians in Lower Canada."

In the last mentioned Act, chapter 42 of 13 & 14
Vict., there is enacted:

It shall be lawful for the Governor to appoint from time to time
a Commissioner of Indian Lands for Lower Canada in whom and in
whose successors by the name aforesaid all the lands or property in
Lower Canada which are or shall be set apart, or appropriated to or
for the use of any tribe or body of Indians, shall be and are hereby
vested in trust for such tribe or body and who shall be held in law
to be in the occupation and possession of any lands in Lower Canada
actually occupie*d or possessed by any such tribe or body in common
or by any chief or member thereof or other party for the use or benefit
of such tribe or body and shall be entitled to receive and recover the
rents issues and profits of such lands and property, and shall and may,
in and by the name aforesaid, be subject to the provisions herein-
after made, exercise and defend all or any of the rights lawfully apper-
taining to the proprietor, possessor or occupant of such land or property.

In the evidence in the case there is a certified copy
of an order-in-council of August, 1853, which reads
as follows:-

On the letter from the Honourable Commissioner of Crown Lands,
dated 8th June, 1853, submitting for approval a schedule shewing the
distribution of the area of land set apart and appropriated under
the statute 14 & 15 Vict., ch. 106, for the benefit of the Indian
Tribes in Lower Canada.

The Committee humbly advise that the said schedule be approved
and that the lands referred to be distributed and appropriated as therein
proposed.

This is vouched for by a certificate of the Assistant-
Commissioner of Crown Lands, in 1889.

The schedule referred to in the said order-in-council
does not appear in evidence. Neither does the letter.

There does, however, appear a schedule in the case,
certified by the same Assistant-Commissioner of Crown
Lands and of same date as last mentioned certificate.
This on its face cannot be the schedule referred to in
said order-in-council. It is as follows:-
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1916

ATTORNEY-
GENERAL

FOR CANADA
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GIRoux.

Idington J.
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I may remark that the marginal note 11

Surveyed. Exchanged for a tract on the west shore of Lake St. ATTORNEY-
John. Surveyed. GENERAL

FOR CANADA
cannot have formed part of an order-in-council in V.

1853. That note is something evidently written in
after the date of the order-in-council and I infer has Idington J.

been a note made by someone in reference to an
exchange proposed on 4th September, 1856, to which
I am about to refer.

Who wrote it? When was it written? By what
authority?

The certificate seems as presented in the case to

be placed higher up than the note -at left hand side and
signed by Mr. Wauhebe. It is probable, however, the
certificate was intended to present this note as part
of the original record purported to be certified to.

What then does the date signify in this note? It
is of February, 1858. Who was Mr. Wauhebe? What
office did he fill? What was the purpose of the extract
as it left his hands? Was the marginal note part of
what he seems to be certifying to?

The importance of a definite answer to these queries
and all implied therein becomes apparent when we
find that the title of the Crown, as represented by
appellant, depends upon the effect to be given the most
indefinite terms of an order-in-council of the 4th
September, 1856, which is as follows:-

On the application of the Montagnais Tribe of Indians of the Sague-
nay, thro' David E. Price, Esq'r, M. P. P. for the appointment of
Mr. Georges McKenzie as interpreter and to distribute all moneys
or goods given to the Tribe; and for the grant of a tract of land on
Lake St. John, commencing at the River Ouiatchouanish, to form a
township of six miles square; also, that the grant of £50 per annum,
may be increased to £100, and continue annually.

The report from the Crown Land Department dated 25th July,
1856, states that the tract of land set apart for the Montagnais Indians,
lies in the Township of .Metabetchouan, west side of the river of that
name and that this land, together with the tract at Peribonca, north
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1916 side of Lake St. John, are still reserved for those Indians, but that
I- as they appear desirous of obtaining a grant of the land at Pointe

ATTORNEY-
GENERAL Bleue, on the western border of Lake St. John, there appears no

FOR CANADA objection to an exchange.
v. The Committee recommend that the exchange be effected and the

GIRoUx. grant made accordingly.

Idington J. Certified,
(Sgd.) WM. H. LEE,

C. E. C.
To the Supt.-Gen'l Indian Affairs,

etc., etc., etc.
Certified a true copy.

DUNCAN SCOTT.
Deputy Superintendent-General of Indian Affairs

There is nothing in the case to explain what was done
pursuant to this order, and when, if anything ever was
done. There is nothing in the printed case shewing
any definite survey ever was made of the lands thus
recommended to be given in exchange for the lands
which had been allotted to some Indians.

The 'Act of 14 & 15 Vict., ch. 106, makes it clear
by the above quotation therefrom that orders-in-coun-
cil setting apart land for the use of Indians should be
described, surveyed and set out by the Commissioner
of Crown Lands, and that only in such event can such
tracts of land be considered as set apart and appro-
priated for the use of the Indians.

Again, it is clearly intended by the earlier enactment
of 13 & 14 Vict. that the lands intended to be vested
in the Commissioner of Indian Lands are such as have
been set apart or appropriated to the use of Indians.
When we consider that the lands to be so vested by
virtue of those Acts are to be only lands which have
been surveyed and set apart by the Commissioner of
Crown Lands, it is very clear that something more
than an order-in-council, such as that produced,
merely approving of the proposed scheme of exchange,
was needed to vest lands at Point Bleue in the Com-
missioner of Indian Lands.
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Yet, strange to say, there is nothing of the kind in 1916

the case or anything from which it can be fairly inferred ATTORNEY-

that the necessary steps ever had been taken. GEERA

Counsel for the appellant referred to a blue print G .
in the record; and I understood him to suggest it was .

Id lmgton J.
made in 1866.

Examining it, I can find no date upon it; but I
do find another plan purporting to be a survey made
by one Dumais, P. L. S., in 1866. Probably it is
by reference thereto he fixed the date of the blue print,
if I understood him correctly.

This latter plan has stamped upon it the words
"Department of Indian Affairs, Ottawa, Canada";
and inside these, set in a circle, are the words "Survey
Branch, True, Reduced Copy, W. A. Austin, 18.6.00."
I infer that probably the latter plan is but a reduced
copy of the former and that both refer to some survey
made in 1866.

So far as I can find from the case, or the record
from which the case is taken, the foregoing presents
all there is entitling appellant to assert a title in the
Crown on behalf of the Dominion.

Clearly the order-in-council recommending an ex-
change, without more, furnishes no evidence of title.

It might be said with some force, but for the con-
stitutional history of Canada involved in the inquiry,
that what we do find later on furnishes something from
which after such lapse of years some inferences might
be drawn. There are two difficulties in the way. All
that transpired after the 1st of July, 1867, when the
"British North America Act" came into force, can
be of no effect unless and until we have established a
state of facts, preceding that date, which would enable
the "British North America Act" by its operation to
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191 give control of the said lands to the Crown on behalf
ATTORNEY- of the Dominion.
GENERAL

FOR CANADA By section 91, sub-section 24 of said Act, one of
the subject matters over which the Dominion Parlia-

GiROUX.

-- ment was given exclusive legislative authority was
Idington "Indians and Lands reserved for Indians."

The question is thus raised whether or not the lands
in question herein fall definitely within the term " Lands
reserved for Indians."

The Dominion Parliament, immediately after Con-
federation, by 31 Vict., ch. 42, asserted its legis-
lative authority over such lands as reserved for Indians.

. All that took place afterwards relative to the lands in
question can be of no effect in law unless the alleged
reserve had been duly constituted on or before the
1st July, 1867.

It seems impossible on such evidence as thus pre-
sented to find anything bringing the lands in question
within the scope of and under the operation of the
"British North America Act."

But there is another difficulty created by the enact-
ment, in 1860, by the Parliament of Old Canada of
23 Vict., ch. 151, sec. 4, which provides as follows:-

4. No release or surrender of lands reserved for the use of Indians,
or of any tribe or band of Indians, shall be valid or binding except on
the following conditions.

This is followed by two sub-sections which specify the
steps which must be taken to enable a surrender to
be made. It is to be observed that this was passed
within three years and ten months from the order-
in-council recommending the exchange made of the
lands on the Peribonca and Metabetchouan rivers
held as reserves for the Indians in question.

If the survey and setting apart contemplated by
the proposed exchange was not made and fully com-
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pleted by the 30th June, 1860, when the bill, which 1916

had been reserved by the Governor in May, was ATTORNEY-
GENERAL

assented to, the completion of that exchange would FOR CANADA

require the due observance by the Indians of the Gm Ox.

form of surrender imperatively required by the last j
Idington J.

mentioned Act.
There is nothing to indicate this ever was complied

with. Hence surveys made in 1866, or any time after
30th June, 1860, cannot help without evidence of
such compliance.

There is no evidence of any Indians in fact having
been found on the Pointe Bleue reservation before the
year 1869.

If one had to speculate he might infer something
took place between 1866 and 1869. But we are not
at liberty do do so, or found a judgment herein for
appellant, without evidence or only upon the merest
scintilla thereof.

The appeal therefore fails in my opinion. I think
the distinction claimed by Mr. Stewart to exist be-
tween reserves duly constituted under the Acts above.
referred to, whereby the land became vested in com-
missioners in trust, and such reserves as involved in
the case of St. Catherine's Milling and Lumber
Company v. The Queen(1), and some other cases re-
ferred to, was well taken.

But, as this case stands, there being no evidence
of the land having been duly vested before 1st July,
1867, in commissioners in trust, or otherwise falling
within the operation of the "British North America
Act," section 91, sub-section 24, the presumption is in
favour of the land being vested in the Crown on behalf
of Quebec.

(1) 14 App. Cas. 46.
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1916 Assuming, for argument's sake, that there is any
ATTORNEY- evidence upon which to find the land vested in the
GENERAL*

FOR CANADA Crown on behalf of the Dominion and that there is
Vm. evidence of a sale by the Crown to David Phillippe,
--o upon which he paid only five 25/100 dollars, how does

Idington J.
that help the appellant?

Admitting the invalidity of the sale and nullity of
the sheriff's sale, and discarding both as null, there is
evidence which goes far to establish the recognition
by the Crown of the respondent as the purchaser. The
local agent gave respondent the following receipt:-

Roberval, Pointe Bleue,
22 juin, 1889.

$164.32.
Regu de M. Pierre Giroux la somme de cent soixant et quatre

piastres et 32 cents, en payement du Y2 lot S. E. No. Rang ler. du
Township Ouiatchouan suivant instruction de Dep. et avec contrat
de Vente pour le dit ! lot. L. E. OTis, A.S.

And the Department of Indian Affairs, at Ottawa,
set down in its books a recognition of respondent as
purchaser.
. It would have been, I incline to think, quite com-
petent for the Crown under all the circumstances, and
without any detriment either to the trust or anything
else, to have taken the position in 1889, as may be
inferred was done, that the said receipt and entry in
the books should stand forever as a final disposition
of the affair. -

The reasons against such a course of action being
taken by the Crown were of rather a technical char-
acter; even assuming Phillippe was debarred from buy-
ing, upon which I pass no opinion.

Under the law as it has long existed there was the
possibility of recognizing any Indian qualified to be
enfranchised and thereby beyond doubt entitled to
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become a buyer. It may be inferred even at this dis- 1

tance of time that if the questions now raised had, at ATTORNEY-
GENERAL

the time when respondent was set down in the books of iOR CANADA

the department as purchaser of the lands in question, GIR U.

been viewed in light thereof and the foregoing circum- Idin n J.
stances and especially having regard to the fact that, --

in any event, Phillippe alone was to blame, and had
no more substantial grievance at least none worth more
than $5.25 to set up, and seeing respondent had con-
tributed $500 to pay his debts and paid practically the
whole purchase money to the Crown, no harm would
have been done by letting the recognition of respondent
stand.

I must not be understood as holding that there
cannot be discovered abundant evidence to cover the
very palpable defects I point out in the proof of title
adduced herein.

This is not one of the many cases wherein probabili-
ties must be weighed.

It is upon the record as it presents the title to the lot
in question that we must pass. Fortunately the result
does justice herein even if the result of blunders in
failing to produce evidence which may exist.

The appeal must be dismissed with costs.

DUFF J.-The action out of which this appeal
arises was brought in the Superior Court for the
District of Chicoutimi, in the Province of Quebec,
by the Attorney-General of the Dominion on behalf
of the Crown claiming a declaration that a certain lot
of land was the property of the Crown and possession
of the same.

The three questions which it will be necessary to
discuss are:-
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First.-Was the lot in question within the limits
ATTORNEY- of an Indian Reserve constituted under the authority

GENERAL
FORE CANADA of 14 & 15 Vict., ch. 106?

GIROUX. Second.-If so, is the title vested in His Majesty
Duff J. in right of the Dominion of Canada or has the Attor-

ney-General of Canada, on other grounds, a title to
maintain the action?

Third.-Was a professed sale of the lot made in
1878 to one David Philipe, member of the Montag-
nais tribe by an agent of the Department of Indian
Affairs, a valid sale?

I shall first state the facts bearing upon the first
and second of these questions. On the 9th of August,
1853, an order-in-council was passed by which certain
tracts of land were severally appropriated for the
benefit of the Indian tribes in Lower Canada under
the authority of the statute above mentioned. Two
tracts were set apart for the benefit of the Montagnais
Band, one on the Metabetchouan and one on the Peri-
bonca river in the Saguenay district. A few years
afterwards, on the request of the tribe, the Governor
in Council sanctioned an exchange of the Peribonca
tract for a-tract at Pointe Bleue, Ouiatchouan, on the
western border of Lake St. John. In August, 1869,
the Governor-General in. Council, by order, accepted
what professed to be a surrender by the Montagnais
Indians of the reserve constituting the Township of
Ouiatchouan which admittedly is the tract of land
that the order-in-council of 1851 authorized to be
substituted for the Peribonca Reserve. In view of
the contention that the exchange was never effected
it is desirable to set out this order-in-council and
the surrender in full. They are as follows:-
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Copy of a Report of a Committee of the Honourable the Privy Council, 1916
approved by His Excellency the Governor-General in Council on %_
the 17th August, 1869. AGEORL-

The Committee have had under consideration a memorandum dated FOR CANADA

3rd August, 1869, from the Hon. the Secretary of State submitting for v.
acceptance by Your Excellency in Council under the provisions of the Gmorx.
8th section of the Act, 31 Vict., Chap. 42, a surrender bearing date Duff J.
the 25th of June, 1869, executed at Metabetchouan, in the District
of Chicoutimi, by Basil Usisorina, Luke Usisorina, Mark Pise The-
wamerin and others, parties thereto as chiefs and principal men of the
Band of Montagnais Indians, claiming to be those for whose benefit
the reserve at Lake St. John, known as the Township of Ouiatchouan,
was set apart, executed in the presence of Rev'd Dominique Racine,
authorized by the Hon. the Secretary of State to receive said surrender
and in that of the Hon. Mr. Justice Roy, Judge of the Superior Court
in the District of Chicoutimi, such surrender conveying their interest
and right in certain lands on the 1st, 2nd, 3rd, 4th, 5th, 6th, 7th and
8th ranges of the said Township of Ouiatchouan, indicated on the copy
of a map by provincial surveyor P. H. Dumais, dated A.D. 1866,
attached to the said surrender and vesting the lands so surrendered
in the Crown in trust to sell and convey the same for the benefit of
the said Indians, and their descendants, and on condition that the
moneys received in payment for the same shall be placed at interest
in order to such interest being periodically divided among the said
Montagnais Indians.

The Committee advise that the surrender be accepted and en-
rolled in the usual manner in the office of the Registrar-General.

Certified,
Certified a true copy. (Sgd.) Wm. H. Lee, Clk. P. C.

DUNCAN SCOTT,

Deputy Superintendent-General of Indian Affairs.

Surrender by the Band of Montagnais Indians for whom was set
apart the Reserve of the Township of Ouiatchouan, iD the Province
of Quebec, to Her Majesty Queen Victoria, of their lands in the
Indian Reserve there, as described below, to be sold fortheir benefit.
KNOW ALL MEN that the undersigned Chief and Principal Men

of the above mentioned band living on the above mentioned reserve,
for and acting on behalf of our people, do hereby remise, release, sur-
render, quit-claim and yield up to our Sovereign Lady the Queen, Her
Heirs and Successors forever, all and singular those certain parcels
or tracts of land situated in the Dominion of Canada and in that part
of the said Province of Quebec, being composed of concessions one,
two, three, parts of four, five, six and the whole of seven and eight,
in the said Township of Ouiatchouan, as described and set forth in
the map or plan hereunto annexed.

To have and to hold the same unto Her said Majesty the Queen,
Her Heirs and Successors forever, in trust, to sell and convey the same
to such person or persons and upon such terms as the Government of
the said Dominion of Canada shall or may deem most conducive to



192 SUPREME COURT OF CANADA. [VOL. LIII.

1916 the interest of us, the said Chief and Principal Men and our people
in all the time to come and upon the further condition that the moneys

ATTORNEY- received from the sale thereof shall, after deducting the usual proportion
GENERAL for expense of management, be placed at interest, and that the interest

FOR CANADA
money so accruing from such investment shall be paid annually, or

GRoux. semi-annually to us and our descendants. And we the said Chiefs
-- and principal men of the band aforesaid do, on behalf of our people and

Duff J. for ourselves, hereby ratify and confirm and promise to ratify and
confirm whatever the Government of this Dominion of Canada may
do or cause to be lawfully done in connection with the disposal and
sale of the said lands.

In WITNESS THEREOF, the said Chiefs and principal men have
set our hands and affixed our seal unto this instrument in the said
Province of Quebec, at Post Metabetchouan. Done at our Council-
House this twenty-fifth day of June, in the year of our Lord one thou-
sand eight hundred and sixty-nine.

Signed, sealed and delivered in the presence of:
D. Roy,

Judge of the Superior Court and of the District of Chicoutimi.
Signed by the Chief and thirty-six other Indians, members of the Band.

Since the acceptance of this surrender the lands
have been dealt with by the Department of Indian
Affairs as lands surrendered under the provisions of
the "Indian Act" and held by the Crown under that
Act.

First, then, of the contention that the Ouiat-
chouan Reserve was never lawfully constituted. The
order-in-council and the surrender. registered pur-
suant to the order-in-council constitute, in my judg-
ment, together, a public document within the meaning
of the rule stated in Taylor on Evidence, 1769a, and
the recitals in this document are, therefore, primd
facie evidence of the facts stated. (See Sturla v.
Frecc a, et al. (1) at 643-4). Evidence is thereby
afforded that the Montagnais Band of Indians did
occupy this tract of land as a reserve and the principle
omnia prcesumuntur rite esse acta is sufficient to
justify, primd facie, the conclusion that the order-

(1) 5 App. Cas. 623.
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in-council was carried out and that their occupation 1916

was a legal one. ATTORNEY-
GENERAL

The second question depends upon the character FOR CANADA

of the Indian title to this reserve at the time the Gioux.

"British North America Act" came into force. If
Duff J.

at that time there was vested in the Crown in right of --

the Province of Canada an interest in these lands which
properly falls within the description "land," as that
word is used in section 109 of the "British North
America Act," or within the word "property" within
the meaning of section 117, then that interest (as
it is not suggested that section 108 has any applica-
tion), passed to the Province of Quebec. It is neces-
sary, therefore, to consider the nature of the Indian
title and, as that depends upon the meaning and effect
of certain parts of chapter 14, C.S.L.C., it will be
convenient to set out these provisions in full. They
are as follows:-

7. Le gourverneur pourra nommer, au besoin, un Commissaire
des terres des Sauvages pour le Bas-Canada, qul, ainsi que ses succes-
seurs, sous le nom susdit, sera mis en possession, pour et au nom de
toute tribu ou peuplade de sauvages, de toutes les terres ou propri6t6s
dans le Bas-Canada, affect6es a l'usage d'aucne tribu ou peuplade
de Sauvages, et sera cens6 en loi occuper et posseder aucune des terres
dans le Bas-Canada, actuellement possed6es ou occup6es par toute
telle tribu ou peuplade, ou par tout chef ou membre d'icelle, ou autre
personne, pour l'usage ou profit de tells tribu ou peuplade; et il tura
droit de recevoir et recouvrer les rentes, redevances et profits, prove-
nant de telles terres et propri6tis, et sous le nom susdit; mais eu egard
aux dispositions ci-dessous 6tablies, it exercera et maintiendra tous
et chacun les droits qui appartiennent 16gitimement aux propri6taires,
possesseurs ou occupants de telles terres ou propridt6s.

8. Toutes les poursuites, actions ou proc6dures portdes par ou
contre le dit commissaire, seront intenties et conduites par ou contre
lui, sous le nom susdit seulement, et ne seront pas p6rim6es or dis-
continudes par son ddcas, sa destitution ou sa resignation, mais seront
continudes par ou contre son successeur en office.

2. Tel commissaire aura, dans chaque district civil du Bas-Canada,
un bureau qui sera son domicile 16gal, et oAi tout ordre, avis on autre
proc~dure pourra lui 6tre 16galement signifi6; et il pourra nommer des

13
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1916 d~putes, et leur d616guer tels pouvoir qu'il jugera exp6dient de leur
ddl6guer de temps A autre, ou qu'il recevra ordre du gouverneur de.

GENERA leur d6lguer. 13 & 14 V., c. 42, s. 2, moins le proviso.

FOR CANADA 9. Le dit commissaire pourra conceder ou loner, ou grever toute
v. telle terre ou propri6t6, comme susdit, et regevoir ou recouvrer les

GIROUX. rentes, redevances et profits en provenant, de m~me que tout propri&

Duff J. taire, possesseur ou occupant 16gitime de telle terre pourrait le faire;
-- mais il sera soumis, en toute chose, aux instructions qu'il pourra rege-

voir de temps A autre du gouverneur, et il sera personnellement respon-
sable h la couronne de tons ses actes et plus particulibrement de tout
acte fait contrairement & ces instructions, et il rendra compte de
tons les deniers par lui regus, et les emploiera de telle maniare, en tel
temps, et les paiera A telle personne ou officier qui pourra 6tre nomm6
par le gouverneur, et il fera rapport, de temps , autre, de toutes les
matiares relatives h sa charge, en telle manidre et forme, et donnera
tel cautionnement que le gouverneur prescrira et 4xigera; et tous les
deniers et effets mobiliers qu'il regevra ou qui viendront en sa posses-
sion, e sa qualit6 de commissaire, s'il n'en a pas rendu compte, et
s'ils ne sont pas employ6s et payds comme susdit, on s'ils ne sont pas
remis par toute personne qui aura 6t6 commissaire A son successeur
en charge, pourront 6tre recouvr6s de toute personne qui aura 6t6
commissaire, et de ses cautions, conjointement et solidairement, par
la couronne, on par tel successeur en charge dans aucune cour ayant
juridiction civile, jusqu'a concurrence du montant ou de la valeur.
13 & 14 V., c. 42, s. 3.

12. Des 6tendues de terre, dans le Bas-Canada, n'exc6dant pas
en totalit6 deux cent trente mille acres, pourront (en autant que la
chose n'a pas encore 6t faite sous l'autorit6 de l'acte 14 & 15, V., c.
106), en vertu des ordres-en-conseil emands A cet 6gard, 6tre d~sign6es,
arpenties et reservies par le commissaire des terres de la couronne;
et ces 6tendues de terre seront respectivement reservies et affectdes A
1'usage des diverses tribus sauvages du Bas-Canada, pour lesquelles,
respectivement, ii est ordonn6 qu'elles soieut reserv6es par tout
ordre-en-conseil eman6 comme susdit; et les dites 4tendues de terre
seront, en consdquence, en vertu du present acte, et sans condition
de prix ni de paiement, transferies au Commissaire des terres des
Sauvages pour le Bas-Canada, et par lui administr6es conformement au
pr6sent acte. 14 & 15 V., c. 106, s. 1.

The tract in question was set apart under the
authority of section 12. Our inquiry concerns the
effect of sections 7, 8 and 9 as touching the nature
of the Indian interest.

First. It may be observed that the Commissioner
is to hold the Indian lands "pur et au nom" of the
tribe or band and that he is deemed in law to occupy
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and to possess them "pour I'usage et au profit de'telle 1916

tribu ou peuplade." These appear to be the dom- ATToRNEY-
. . .GENERAL

mating provisions and they express the intention that FOR CANADA

any ownership, possession or right vested in the Com- GmRO .
missioner is vested in him for the benefit of the Indians. Duff J.
Therefore, the rights which are expressly given him are -

rights which are to be exercised by him for them as by
tutor for pupil.

Looking at the ensemble of the rights and powers
expressly given I can entertain no doubt that in the
sum they amount to ownership. By paragraph 7 he
is given a right to receive and to recover the rents and
profits
et il exercera et maintiendra tous et chacun les droits qui appartiennent
16gitimement aux propri6taires.

By section 9:-
Le dit commissaire pourra conce6der on loner, ou grever toute telle

terre ou propri~te, comme susdit, et recevoir et recouvrer les rentes
redevances et profits en provenant, de mime que tout propridtaire,
possesseur ou occupant 16gitime de telle terre pourra le faire.

This in the sum, I repeat, is ownership; and none
the less so that in the administration of the property
the Commissioner is accountable to the Governor.
The Governor in this respect does not represent the
Crown as proprietor but as parens patrice.

It seems to follow that, on the passing of the
"British North America Act," this ownership passed
under the legislative jurisdiction of the Dominion as
falling within the subject "Indian Lands," and I see
no reason to doubt that the provisions of the Act of
1868 (sec. 26, ch. 42), by which the Secretary of
State, as Superintendent-General of Indian Affairs,
was substituted for the Commissioner provided for
by the enactments just cited as the trustee of the
Indian title were well within the authority of the
Parliament of Canada; nor can I see on what ground it
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191 could be contended that the provisions of the "Indian
ATTORNEY- Act" (ch. 43, R.S.C.), providing for the surrender

GENERAL
FOR CANADA of Indian lands or the provisions relating to the sale

GI ROX of the same after the surrender are not within the

D . ambit of that authority.
- But it is argued that, on the surrender being made,

the lands, under the authority of St. Catherine's Milling
and Lumber Co. v. The Queen(1), became vested in
the Crown and fell under the control of the province.
There are two answers. First: The Indian interest
being, as I have pointed out, ownership is by the terms
of the surrender a surrender to Her Majesty in trust to
be dealt with in a certain manner for the benefit of the
Indians. The Dominion Parliament, having plenary
authority to deal with the subject of "Indian Lands"
and having authorized such a transfer of the Indian
title, it is difficult to see on what ground the transfer
could be held not to take effect according to its terms
or on what ground the trusts, upon which the transfer
was accepted, can be treated as non-operative.

Secondly. If I am right in my view as to the char-

acter of the Indian title, it is obvious that any interest
of the Crown was a contingent interest to become vested

only in the event of the disappearance of the Indians
while the lands remained unsold. If that event had

taken place, it may be that there would have been a
resulting trust in favour of the Crown and if the lands

in such an eventuality remained unsold in the hands

of the Dominion the question might arise whether as

a "royalty" the Crown in the right of the province

would not be entitled to the benefit of them. But all

this has no application here. So long as the band exists

the band is the beneficial owner of the land in question

or of the monies arising out of the sale of them.

(1) 14 App. Cas. 46.
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The distinction between this case and the case of 1916

the St. Catherine's Milling Company(l), is not difficult ATTORNEY-

to perceive. The Privy Council held in that case that FOR CANADA

the right of the Indians, resting on the proclamation of GmROX.
1873, was a "personal and unsufructuary right" de- DuffJ.
pending entirely upon the bounty of the Crown. The --

Crown had a paramount and substantial interest at
the time of Confederation, which interest remained
within the province. The surrender of the Indian
right to the Crown (which was not, it may be observed,
a surrender to the Dominion Government), left the
interest of the province unincumbered. There is no
analogy between that case and this, if I am right in
my view that the Indian interest amounted to bene-
ficial ownership, the rights of ownership, in some re-
spects, being exercisable not by the Indians but by their
statutory tutor, the Commissioner. The surrender of
that ownership in trust under the terms of the instru-
ment of 1868 cannot be .held, without entirely defeat-
ing the intention of it, to have the effect of destroying
the beneficial interest of the Indians.

The third question arises in this way. Professing
to act under the authority of the "Indian Act" (ch.
18 of 1876), the Indian agent, in May, 1878, sold the
lot in question to one David Philippe, a member of
the Montagnais Band. On the 7th March, 1889, this
land was sold by the sheriff under a judgment against
Philippe, and adjudged to the respondent Giroux. The
appellant alleged that Philippe was not a competent
purchaser and that, by certain provisions of the stat-
utes relating to Indians, the sale to Philippe was for-
bidden and that the sale was contrary to law.

Two distinct points are made by Mr. Stuart.

(1) 14 App. Cas. 46.

197



SUPREME COURT OF CANADA. [VOL. LIII.

1916 First, he says that the effect of section 42 of the
ATTORNEY- "Indian Act" (ch. 43, R.S.C., 1886), taken with
GENERAL

FOR CANADA section 2, sub-secs. c and h, precludes an Indian,

GmROUX. . within the meaning of the Act, from becoming the

u- ~ purchaser of any part of a surrendered reserve. Sec-
Duff J.

-- tion 42, on the literal construction of it might, no
doubt, be held to confine the benefits of the certi-
ficate of the sale or receipt for the money received on
the sale of Indian lands to a "person" within the
meaning of section 2 (c), that is, to some individual
other than an Indian. But the conclusive objection
to this line of argument is to be found in the Act
of 1876 (ch. 18), which was in force when Phillipe
purchased. Section 31 of that Act dealt with the effect
of a certificate of sale or a receipt for money re-

ceived on the sale of Indian lands. It is to the "party
to whom the same was or shall be made or granted"
that the section refers and the definition of "person"
in the interpretation section. is without effect.

The second point made rests upon sub-section 3
of section 77 of the Act, R.S.C. 1886, ch. 43, as

amended by 51 Vict., ch. 22, sec. 3. It will be con-
venient to set out sections 77 and 78 incorporating

that amendment. They are as follows-
Sec. 77. No Indian or non-treaty Indian shall be liable to be

taxed for any real or personal property, unless he holds, in his indi-

vidual right, real-estate under a lease or in fee simple, or personal

property outside of the reserve or special reserve in which case he shall

be liable to be taxed for such real or personal property at the same

rate as other persons in the locality in which it is situate:

2. No taxes shall be levied on the real property of any Indian,
acquired under the enfranchisement clauses of this Act, until the

same has been declared liable to taxation by proclamation of the Gov-

ernor in Council, published in the Canada Gazette:

3. All land vested in the Crown or in any person, in trust for or

for the use of any Indiah or non-treaty Indian or any band or irregular

band of Indians or non-treaty Indians, shall be exempt from taxation,
except those lands which, having been surrendered by the bands

owning them, though unpatented, have been located by or sold or
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agreed to be sold to any person; and, except as against the Crown 1916
and any Indian located on the land, the same shall be liable to taxa-

ATTORNEY-tion in like manner as other lands in the same locality; but nothing herein GENERAL
contained shall interfere with the right of the Superintendent-General FOR CANADA
to cancel the original sale or location of any land, or shall render such v.
land liable to taxation until it is again sold or located. GRoux.

Sec. 78. No person shall take any security or otherwise obtain Duff J.
any lien or charge, whether by mortgage, judgment or otherwise,
upon real or personal property of any Indian or non-treaty Indian,
except on real or personal property subject to taxation under the
next preceding section; but any person selling any article to an Indian
or non-treaty Indian may take security on such article for any part
of the price thereof which is unpaid. 43 V., c. 28, s. 77.

The argument is that "any Indian located on the
land " excludes an Indian purchaser under section 31
of the Act of 1876. I think that argument fails. The
meaning of "located Indian," I think, is made suffi-
ciently clear by reference to sections 16, 17, 18 and 20
of the Act of 1886 and, in my judgment, clearly refers
to an Indian located under those provisions, that is
to say, an Indian who has been permitted to occupy
part of the reserve in respect of which he has a location
ticket and continues to occupy it notwithstanding the
surrender of the reserve. The scheme of these sec-
tions appears to be that real estate held by an Indian
within the reserve where he resides shall not be sub-
ject to taxation or to be charged by mortgage or judg-
ment, but it does not appear to be within the scheme to
exempt property purchased by an Indian as purchaser
outside of the reserve on which he is living. "Reserve,"
it may be observed, by reference to the interpretation
clause, does not apply to a surrendered reserve.

I may add that the Act does not appear to con-
template the disabling of the Indians from acquiring
property and engaging in transactions outside the
reserve. See section 67, for example, in addition to
sections 64, 65 and 66.

ANGLIN J. concurred with DUFF J.
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1916 BRODEUR J .- I1 s'agit d'une action pititoire insti-
ATTORNEY- tu6e par le Procureur-G6n6ral de la Puissance du
G ENERAL

FOR CANADA Canada demandant que la Couronne soit d6clar6e

GmVex. propri6taire de la moiti6 sud-est du lot No. 3 dans la
Bro-eur . premibre concession du canton de Ouiatchouan.

-- Les faits qui ont donn6 lieu au present litige sont
les suivants:

Le terrain en question faisait partie d'une reserve
sauvage 6tablie en vertu de l'acte 14 & 15 Vict. c.
106. En 1869, la Bande des Sauvages Montagnais
qui poss6dait la reserve a d~cid6 de c6der et abandonner
entr'autres la premibre concession du canton de Oui-
atchouan. Plus tard, le 7 mai, 1878, le surintendant-
g6n6ral des affaires des sauvages a vendu A un nomm6
David Philippe, pour la somme de $26.25, la propri6td
en question dans cette cause, qui faisait partie origi-
nairement de la r6serve des sauvages mais qui 6tait
tomb6e dans le domaine de la Couronne A la suite de
la cession faite par la bande.

David Philippe, ayant encouru certaines dettes,
jugement fut rendu contre lui et la propri6t6 fut ven-
due par le sh6rif. Le terrain fut adjug6 au d6fendeur-
intim6, Giroux, qui en prit possession, le d6fricha
compl6tement et en fit une propridt6 de bonne valeur.

Des doutes ayant 6t0 soulev6s par la Couronne sur
la validit6 du d6cret, I'acqu6rerur Giroux, pour 6viter
un prochs avec le Gouvernement, pr~f6ra prendre un

titre de ce dernier et obtint de 'agent un regu qui
se lit comme suit:

Roberval, Pointe-Bleue, 22 juin, 1889.
$164.32.

Regu de M. Pierre Giroux la somme de cent soixante-et-quatre
piastres et 32 cents, en paiement du Y lot S.E. No. Rang ler. du Town-
ship Ouiatchouan suivant instruction de D6partement et avec contrat
de vente pour le dit Y lot.

L. E. OTIS, A.S.
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Cette nouvelle vente fut confirm6e et approuv6e 1916

par le Ministare des Sauvages; elle fut 6galement ATTORNEY-
. GENERAL

approuv6e par le D6parteinent de la Justice. Plus FOR CANADA

tard, cependant, nous voyons par la correspondance GI ex.
au dossier que le D6partement des Sauvages ayant Brodeur J.
demand6 l'opinion du D6partement de la Justice sur --

la validit6 de la vente, en all6guant que le nomm6
Philippe 6tait un sauvage localis6 sur la riserve et
qu'il y avait lieu de s'enqu6rir si ce fait n'affectait
pas la validit6 de la vente judiciare, le D6partement
de la Justice a r6pondu que dans les circonstances,
en vertu de la section 79 de "I'Acte des Sauvages,"
telle que amend6e par 51 Victoria, ch. 12, sec. 75,
la terre ne pouvait pas 6tre hypoth6quie 16galement
et que la propridt6 ne pouvait pas 6tre vendue par
autorit4 de justice.

Malgr6 cette opinion du Ministare de la Justice
aucune action ne parait avoir td prise par le D~parte-
ment que vingt-deux ans apris la vente judiciaire.

La premibre question qui se soulive est de savoir
si un sauvage peut acheter du Gouvernement un
terrain qui 6tait originairement dans une riserve mais
qui a 6t abandonn6.

Lorsque les r6serves sont abandonnies ainsi par
les sauvages, la Couronne voit A administrer, A vendre
ou A louer ces terrains pour le bin6fice et avantage des
sauvages. En vertu de la loi, elle est oblig6e de vendre
ces terrains aux personnes qui se pr6sentent les premi&
re et suivant les prix qu'elle d~termine.

IL y avait du doute de savoir si le nomm6 David
Philippe 6tait un sauvage ou non. Un certain doute
a m~me t exprim6 sur la bande A laquelle il pouvait
appartenir. Les uns pr6tendent qu'il 6tait Ab6naquis,
les autres Montagnais.

Mais en supposant mime qu'il 6tait un sauvage de
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1916 la tribu des Montagnais, qu'il eitt le droit comme tel
ATTORNEY- de vivre sur la r6serve sauvage de la Pointe Bleue, il

GENERAL
FOR CANADA n en est pas moins vrai que du moment que cette

Gmx rserve ou une partie de cette r6serve 6tait abandonn6e
-- Ala Couronne, rien n'empchait un sauvage d'acheterBrodeur J.

un de ces terrains ainsi abandonnis.
Les sauvages ont, relativement aux r~serves, des

droits et des obligations restreintes; mais, du moment
que ces r6serves sont abandonn6es A la Couronne, il
me semble qu'un sauvage pourrait avoir le droit
d'acheter un de ces terrains, de le cultiver, d'en faire
les fruits siens et de jouir sous ce rapport des mimes
droits et des m~mes priviliges que les blancs. Pr&-
tendre le contraire serait, suivant moi, nier A ces
sauvages le droit de se d~velopper et de faire partie
d'une civilisation plus avanc6e.

L'appelant all6gue qu'il n'y a que les blanes cepen-
dant qui peuvent acheter ces terrains de la Couronne.

Il n'y a pas de doute, je crois, qu'un sauvage pour-
rait acheter, comme n'importe quel autre colon, des
terres de la Couronne; et il faudrait, suivant moi, un
texte bien plus formel que celui de la section 42 qui
nous a t6 cit6 pour pr~tendre que dans le cas d'une
r6serve qui a appartenu jadis aux sauvages ces derniers
seraient empich6s de pouvoir s'y 6tablir comme colons.

La section 42 de "I'Acte des Sauvages" de 1886,
cite par M. Stuart, ne peut pas Atre interpr6t6e
comme excluant les sauvages du droit de pouvoir
acheter.

Je considbre done que Philippe avait le droit d'ache-
ter ce terrain de la Couronne et que la vente j udiciaire
qui a 6t6 faite est valable et que Giroux est devenu
acqu6reur par bon titre de la propri6t6 r6clam6e par
l'appelant.

Mais il y a plus. En supposant que la Couronne
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n'avait pas le droit de vendre la propri6t6 A Philippe 1

il n'y a pas de doute qu'elle pouvait et qu'elle devait ATTORNEY-
GENERAL

la vendre h Giroux. Or, en 1889, la Couronne elle- FOR CANADA

m~me s'est fait payer par Giroux une somme de 8164.32 GIRoUX.
pour prix d'achat de la propridt6 en question et le Brou J.
d~partement a lui-m~me confirm6 cette vente qui avait --

td faite par son agent. -
Je considire done que, dans les circonstances, il

ne peut pas y avoir de doute sur le droit de propri6t6
de Giroux au terrain en question et, par consequent,
le jugement des cours inf6rieures qui a renvoy6 Faction
doit 6tre confirm6 avec d6pens.

Appeal dismissed with costs.

Solicitor for the appellant: L. P. Girard.
Solicitor for the respondent: L. G. Belley.
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1916 OCTAVE GAGNON AND ABEL)1 ... APPELLANTS *
*Feb. 4. GAGNON (DEFENDANTS) ...........
*May 2.

AND

NICHOLAS BELANGER (PLAINTIFF).. RESPONDENT.

ON APPEAL FROM THE SUPERIOR COURT, SITTING IN
REVIEW, PROVINCE OF. QUEBEC.

Title to land-Vente a rimird-Security for loan-Time for redemption
-Promise of re-sale-Condition-Equitable relief-Pleading-
Waiver-New points on appeal-Practice-Arts. 1549, 1550.
C.C.

Where the right to redeem lands 6onveyed d droit de rimird as security
for a loan has not been exercised within the stipulated term, or
an extension thereof, the purchaser becomes absolute owner and
there is no power in the courts of the Province 6f Quebec under
which an order may be made which could have the effect of extend-
ing the time limited for redemption.

After the expiration of the time limited for redemption.of lands con-
veyed a droit de rimir6, as security for a loan, the purchaser in
a letter written to the vendor, requested payment of the loan
before a date mentioned therein and, in default of such payment,
insisted upon the rights granted by the conveyance.

Held, that the letter might be considered as a promise of re-sale of the
lands to the vendor which lapsed on failure to make the payment
within the time therein stipulated.

Duff J. took no part in the decision of the appeal.
Per Fitzpatrick C.J. and Brodeur J.-Questions which have not been

raised or brought to the attention of the courts below ought not
to be considered on an appeal to the Supreme Court of Canada.

APPEAL from the judgment of the Superior Court,
sitting in review, at Quebec, affirming the judgment
of Letellier J., in the Superior Court, District of
Roberval, maintaining the plaintiff's action with costs.
Mignault, one of the defendants, as security for the

* PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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re-payment of a loan, executed'a deed of sale of his lands 1916

to the plaintiff's vendor reserving to himself the right GAGNON
V.to redeem the lands so sold within a specified time. BELANGER.

He did not do so and, after the time fixed for redemp-
tion had expired, the agent of the purchaser 4 rdm6rd
wrote a letter to Mignault demanding payment of
the sum loaned before a date mentioned and notifying
him that, unless it was paid within that time, the rights
of the purchaser under the deed would be exercised.
Owing to mistakes in transmission of the money through
the mails, the payment was not made until after the
date mentioned in the letter, when, as the property
had been sold to the plaintiff in the meantime, the
money forwarded in payment was refused and returned
to Mignault. Sometime prior to the expiration of
the time for redemption, Mignault had made a dona-
tion of the lands in question to Octave Gagnon, one
of the defendants, and granted a right of passage over
the lands to the other defendant. The plaintiff,
having registered the deed conveying the lands to,
him, brought action, au pititoire, to recover the lands
against Mignault and the two other defendants, now
appellants. Mignault, appearing separately, filed a
defence to the action offering to pay the amount due
on the loan but did not do so nor deposit the money
in court and, finally, he suffered judgment to be
rendered against him ex parte. The other defendants
filed a joint defence to the action and brought the
amount due into court, asking for special relief in the
circumstances.

Belcourt K.C. and Cheorier appeared for the appel-
lants.

A. Lemieux K.C. and Arthur B6langer for the
respondent.
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1916 THE CHIEF JUSTICE.-In this case the plaintiff,
GAGNON now respondent, claims to be the owner of a lot of

BELANGER. land in possession of the defendant Mignault who is

The Chief not a party to this appeal. The questions to be
Justice. determined are:

(a) Whether the transactions which passed between
the plaintiff's auteur, Dame Marthe Bourgard, and
her agent Turcotte on the one hand, and the defendant
Mignault on the other, are such as to prevent plaintiff
from asserting his title as owner to the land;

(b) Whether by reason of the course of the pro-
ceedings in the courts below the present appellants
are precluded from asserting their claim to what, in
a legal system different from that which prevails in
the Province of Quebec, would be. called equitable relief.

I state the questions thus broadly so as to include
a new and interesting point raised by Mr. Justice
Brodeur and which apparently did not occur to any
of the counsel in the case. It is not referred to in
the factums, was not mentioned at the argument here
and passed unnoticed in both courts below. Assuming
that it is properly before us, I will endeavour to deal
with this new point when in the examination of the
evidence I reach the letter out of which it arises.

The issues raised by the pleadings and decided in
both courts below offer very little difficulty. We are
all, I believe, agreed that, by reason of Mignault's
failure to exercise his right of redemption within the
stipulated period, the title to the land vested in Miss
Bourgard.

The only real difficulty arises out of the letter
subsequently written by Notary Turcotte to Mignault.
To appreciate the bearing of that letter it will be neces-
sary to consider all the facts as they appear on the
record.
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On the 9th October, 1908, by deed passed before 1916

Turcotte N.P., the defendant Mignault sold to Dame GAGNON

Marthe Bourgard a plot of land described as lot BELA GER.

No. 49 B., 6th range of the cadastre of the Township The Chief
of Normandin. The sale was made subject to a Justice.

right of redemption exercisable within five years and
purports to convey "tous les droits, int6r~ts, titres
et pr6tentions et ameliorations" that the vendor had in

the lot described. All payments under the deed were
to be made at the domicile of the purchaser at St.
Michel de Bellechasse, many miles distant froin the
residence of the vendor who remained in possession
of the property sold, and for the convenience of both
parties it was agreed that the notary would be author-
ized to receive all the payments which the deed called
for. The right of redemption was not exercised within
the delay, which expired Oct. 9th, 1913, and, there-
upon, Miss Bourgard remained absolute owner of the
property (article 1550 C.C.). We are all, I under-
stand, agreed that the stipulated term in a deed like
the one under consideration must be strictly observed
and that it is not within the power of the court to
extend it. (Articles 1549 and 2248 C.C.).

On the 8th November, 1913, Turcotte wrote Mig-
nault to say that his client wanted her money and
that, if not paid before the twentieth of that month,
she would be obliged to sell her interest in the property.
Not having received an answer to this letter, Miss
Bourgard on the 11th December, 1913, sold the
property to the plaintiff, respondent, who brought
this petitory action in April, 1914, against Mignault
and the two appellants, Octave and Abel Gagnon.
The latter were brought into the case as donees of
the property by deed from Mignault passed Sept.
4th, 1911.
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1916 Mignault appeared in the action separately, moved
GAGNON for particulars as to the circumstances under which

BELANGER. the property was acquired by the plaintiff-and then

The Chief gave notice of his intention to refund the amount
Justice. received 1y him when the sale "A r6m6r6" was made

with interest and costs (sauf A parfaire). This notice
was filed on the 6th June, 1914. Apparently the offer
was not acted upon; no money was tendered or depos-
ited in court. On the 12th June, 1914, the case, on
the issue with Mignault, was inscribed for proof and
hearing on the merits ex parte. And judgment was
rendered declaring that Mignault had forfeited his
right to re-purchase and that plaintiff was absolute
owner of the property. From that judgment there
has been no appeal. Much importance was attached,
I think rightly, in both courts below to that judgment
in its bearing upon the issue with the appellants.

In November, 1914, the appellants filed their joint
plea alleging that the, "vente A r6m6r6" was merely
a disguised loan, that the property was really worth
over $1,100 and that within the stipulated period
(13th November, 1913), the amount due in capital
and interest was sent by registered mail to Turcotte
who in the interval had removed from St. Cyrille de
Normandin to Quebec, but being improperly addressed
the letter did not reach its destination and was returned,
after December 20th, 1913, by the post office authori-
ties to the sender, Mignault, who again forwarded the
money to Turcotte at his right address; that the
latter improperly refused to accept the money on the
ground that the delay had expired; and the defendants,
Gagnon, brought the amount due into court with their
pleadings.

On these issues the parties went to trial, and the
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facts as alleged were either admitted or proved by 1916

oral and documentary evidence. The trial judge main- GAGNON

tained the action on the ground that the right of BELANGER.

redemption not having been exercised within the rhe Chief

stipulated delay the deed of sale to Miss Bourgard Justice.

became absolute, and, consequently, the deed of dona-
tion by Mignault to appellants was without effect. He
also held that the ex parte judgment against Mignault
was a complete bar to any rights which the appellants
might have acquired under the deed. This judgment
was confirmed on appeal to the Court of Review.

This is undoubtedly a hard case. The property
is apparently worth more than the amount paid for
it and the evident intention of the parties was that
the title in the property should return to the seller
when he had paid his debt. The position is made
more difficult by the bond fide attempt of Mignault to
honestly fulfil his obligations frustrated by the unfor-
tunate mistake made by the postmaster in* addressing
his letter to Turcotte, a mistake which is easily under-
stood when we take into account the illiteracy and
lack of familiarity with affairs of men in their position.
Mignault, however, when notified by the notary that
his second letter arrived too late, took no steps to assert
his rights alleging the circumstances under which he
had failed to meet his obligations. Had he done so,
it is conceivable that, notwithstanding the very strin-
gent provisions of the Code, some measure of relief
might have been given him. But, as the judges
below point out, he remained silent until towards the
end of April, 1914, when the respondent brought this
suit and then he was content to serve the notice to
which I referred without giving effect to his alleged
intention to refund the purchase price and he did not
bring the money into court. He allowed judgment

14
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1916 ordering him to give up the property to go against
GAGNON him ex parte and no attempt has been made to have

BELANGER. that judgment set aside. It is therefore chose juge

The Chief as to him. The appellants are in no better position
Justice. than Mignault. By their deed of donation, made

subsequent to the sale to Miss Bourgard, they acquired
Mignault's rights, such as they were at that time,
and they could in law acquire nothing more (Sirois
v. Carrier(1); Levasseur v. Pelletier(2); Mgnard v.
Guibord(3)). When the delay expired Mignault lost
his rights and appellants' title derived from Mignault
must have the same fate.

In these circumstances I agree entirely in the con-
clusion reached by the judges of both courts below.
It is impossible to give appellants any relief. Upon
its true construction the deed by Mignault to Bourgard
must be held to operate as an absolute sale to which
was attached a conditional right of re-purchase to be
exercised within a fixed delay which, as I have already
said, the court has no power to extend (Shaw v.
Jeffery(4)).

Laurent with his usual lucidity of thought and
expression says:

Dans notre droit moderne les juges ne peuvent d6roger aux con-
ventions des parties; c'est une loi pour eux comme pour les contractants.

The whole subject is discussed in Salvas v. Vassal(5),
approved of in Queen v. Montminy(6), at page 490.

Here Mr. Justice Brodeur raises, as I have already
said, an interesting and difficult question as to the effect
of the letter written by Turcotte on the 13th November,
1913, which reads as follows:

(1) Q.R. 13 K.B. 242. (4) 13 Moo. P.C. 432.
(2) Q.R. 40 S.C. 490. (5) 27 Can. S.C.R. 68.
(3) Q.R. 31 S.C. 484. (6) 29 Can. S.C.R. 484.
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Monsieur Romuald Mignault, Cultivateur, 1916
Normandin, GAGNON

Cher Monsieur:-
En arrivant de Normandin, j'ai trouv6 ici une lettre de la personne BELANGER.

qui vous a pr~t6 les $300 par mon entremise, qui m'informe qu'elle a
absolument besoin de son argent. Si vous ne pouvez pas le lui rern- The Chief

bourser, elle sera forche de vendre ses droits. Justice.
Or comme vous le savez, c'est un acte d r6m6r6 que vous avez,

et il serait fort embitant pour vous que celd tomberait A des personnes
qui aimeraient A faire de la mis&re, car le tout est dA depuis le 20 octobre
dernier.

J'esp6rais pouvoir vous rencontrer A mon voyage A Normandin,
mais je n'ai pu vous voir. On m'a dit que vous n'6tiez pas A 1'6glise,
quand i me suis inform6 de vous.

Dans tous les cas, je compte que vous y verrez d'hui A une dizaine
de jours, car pass6 le vingt novembre ce sera trop tard.

Votre bien d6vou6,
J.S.N. Turcotte.

At the date of this letter Mignault was in default
and Miss Bourgard was the indisputable owner of the
property. She was free to do with it as she chose.
This letter must be read with the following admission
made by the parties at the trial:

Les parties admettent que le notaire Turcotte qui a agi comme
notaire sur la vente A r6m6r6 consentie par le d6fendeur Mignault
en faveur de Mademoiselle Bourgard 6tait autorisi d donner un dilai
jusqu'au vingt (20) de novembre mil neuf cent treize (1918), pour retraire
la propriki et autoris6 A recevoir l'argent pour Mademoiselle Beaure-
gard, et que l'autorisation pour prolonger le d6lai 6tait donn6 par
Mademoiselle Beauregard.

Taken together, it seems to me the letter and the
admission evidence an intention on the part of Miss
Bourgard not to insist upon enforcing her strict rights
under the deed of sale if the vendor would pay the
amount of the purchase price of the property on or
before the 20th November, 1913, or, in other words,
the purchaser agrees to extend until that date the
period within which the right of redemption may be
exercised by the vendor. That is the construction
put upon the letter at the time by both parties.
Mignault says when examined as a witness, that
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1916 immediately on its receipt he went to the bank, drew
GAGNON out his money and sent the amount he owed by

BELANGER. post-office order to Turcotte.

The Chief In their plea to the action of revendication of the
Justice. property, the present appellants say

Que le ou vers le 8 novembre 1913, le notaire Turcotte, agent de
Delle. Bourgard, avertit le d~fendeur Mignault que le dMlai pour le
rdmrd 6tait prolongg jusqu'au vingt novembre, 1913.

In the suit as brought the plaintiff's demand is in
revendication of the property and Mignault, to whom
Turcotte's letter is addressed, declares his intention

to refund the money but without giving effect to his
good intention. He does not invoke the letter or
allege that he acquired under it any rights to the
property or that it in any way changed the position
except with respect to the delay within which he might
exercise his right of redemption. My brother Brodeur
refers to Troplong, Vente, (at page 220, post,) where it
is said that the legal effect of such a letter would be
equivalent to a promise of sale of the property to Mig-
nault. The same opinion is expressed by other writers
collected in Guillouard, " Trait6 de la Vente," Vol. 2, pp.
190 and 191, art. 654. It will be found, however, on
reference to the text writers that they are not in
accord. I would draw special attention to this very
significant sentence in Beaudry "Vente," No. 1636,
p. 541:

Du moins la prolongation conventionnelle du terme ne pourrait
porter aucune atteinte aux droits des tiers qui auraient acquis de
l'acheteur.

It would seem that all the authors are preoccupied
with the fear that the rights acquired by third parties
in the interval between the expiration of the stipulated
term and the date of the document granting the exten-
sion may be prejudiced. But assuming that Trop-
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long's theory is accepted and that at the expiration of 1916

the period there can be no extension of the right of GAGNON

redemption, and that the new agreement is to be BELANGER.
considered as equivalent to a promise of sale, I can- The Chief
not, even in that view, see how it is possible to give Justice.
the appellants any relief for two reasons which seem
to me unanswerable.

At the time the letter in question was written the
stipulated delay had expired and Miss Bourgard had
become absolute owner of the property and, as a
necessary consequence, any rights acquired by the
appellants under the deed of donation from Mignault
lapsed. The most that can be said is that the letter
operated as a promise to sell the property to Mignault
on condition that he should take advantage of the
offer before November 20th, 1913, which he failed to
do (Pothier, "Vente," No. 480; Vide Fournier J in
Grange v. McLennan(1), at pages 393 et seq., referring
to Dorion C.J. in the court below. Refer also to
Troplong, at page 394). Further, when this suit was
brought, instead of taking advantage of the new oppor-
tunity afforded him to redeem his property or to assert
his right under the presumed promise of sale, Mignault
was content to give the notice above referred to and al-
lowed judgment to go against him by default. This judg-
ment, as held by the Court of Review, disposes of
any right Mignault had in the property, and, as I have
already said, appellants' title is derived from, and is
dependent on, that of their auteur Mignault.

The second objection which, as at present advised,
seems to me absolutely unanswerable, is that the
respondent having bought the property from Miss
Bourgard who was, at the time, absolute owner, his

(1) 9 Can. S.C.R. 385.
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1916 registered title cannot be affected by the unregistered
GAGNON promise of sale given to Mignault. There is nothing

V.
BELANGER. in the evidence to shew-and it is not suggested-

TheChief that respondent had any knowledge of the Turcotte
Justice. letter.

I have gone into this at some length because this
undoubtedly is a very hard case and hard cases have
a tendency to make bad law. Our duty, of course, is
to do justice, but "according to law."

I am disposed also to think that this new point should
not be considered now. The attention of counsel has
not been directed to it and we are not, on this record,
in a position to do justice to all the parties and to the
courts below. Vide The "Tasmania"(1), per Lord Hers-
chell at page 225; Browne v. Dunn(2); Dufresne v. Des-
forges(3); Connecticut Fire Ins. Co. v. Kavanagh (4);
Cleveland v. Chanbliss (5).

Another question was raised on this appeal which
does not seem to have been brought to the attention
of the courts below although I find it mentioned in the
factums in Review.

It is said, as far as I can understand the facts, that
the lot of land could not be sold by Mignault without
the consent of his wife.

In fact, there is nothing to shew that in October,
1908, Mignault was married. He does say, when
examined as a witness (in 1914), that he was married
for a second time, and it also appears in the deeds to
appellants that he was married in 1911, but this
record is silent as to his status in 1908.

Further it is impossible for me to understand this

(1) 15 App. Cas. 223. (3) 47 Can. S.C.R. 382.

(2) 6 R. 67, at p. 75. (4) [18921 A.C. 473.

(5) 64 Ga. 352.
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point by reference to 6 Edw. VII., ch. 21, section 1. 1916

(Que.) That section reads: GAGNON

1. Article 1744 of the Revised Statutes, as enacted by the Act BELANGER.
60 Victoria, chapter 27, section 1, is amended b adding thereto the --
following clause: The Chief

Justice.The owner of the homestead may, however, under the same
conditions and upon observing the same formalities as for its aliena-
tion, hypothecate it and thereby render it subject to seizure and sale.

Then 60 Vict., chap. 27, section 1, reads as follows:
1. Articles 1743, 1744 and 1745 of the Revised Statutes are

replaced by the following:
1743.-No public lands, granted to a bond fide settler by instru-

ments in the form of location tickets, licenses of occupation, or certi-
ficates of sale or other titles of a similar nature or to the same effect,
in virtue of chapter sixth of title fourth of these Revised Statutes,
respecting the Department of Crown Lands and the matters connected
therewith, and according to the orders-in-council and regulations
passed in virtue of the said chapter, shall, so long as letters-patent are
not issued therefor, be pledged or hypothecated by judgment or
otherwise, or be liable to seizure or execution for any debt whatsoever,
except for the price of such lands, nor can the buildings, constructions
and improvements thereon, including the mills which the settler makes
use of for his own proper service, notwithstanding articles 1980 and
1981 of the Civil Code, and articles 553 and 554 of the Code of Civil
Procedure.

1744.-Every settler upon public lands in the province, who has
received letters-patent for such land, shall hold such land, provided
it does not exceed 200 acres in extent, and if it does so, then 200 acres
thereof, together with the buildings, constructions and -improvements
thereon, including the mills employed of by such settler for his own use
as a "homestead."

No such homestead shall, during the life of the
original grantee, of his widow and of his, her or their
children and descendants, in the direct line, be liable
to be seized and sold for any debt whatsoever.

The proprietor of a homestead may alienate the
same either by gratuitous or onerous title.

However, if married, the notarial consent of his
consort is required, and, if the latter is dead, and the
proprietor has minor children, the consent of a family
council, homologated by the Superior Court of the
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1916 district in which the homestead is situated, or by a
GAGNON judge of that Court.

BELANGER. But the statute of 9 Edward VII., chap. 30, sec-

The Chief tion 5, provides:
Justice. No acts or transactions made and entered into in virtue of articles

1743 and 1744 of the Revised Statutes as contained in the Act 60
Victoria, chapter 27, section 1, amended by the Act 6 Edward VII.,
chapter 21, section 1, shall be (eemed to have been invalidated by
this Act.

The proprietor of a homestead and of public lands in virtue of
articles 1743 and 1744 of the Revised Statutes, has the right, and is
declared to have always had the right to alienate by gratuitous or by
onerous title, even without the consent of his consort expressed in a
notarial deed.

This Act shall not affect pending cases which may have been taken
before the coming into force thereof.

Although it does appear that the lot in question was
acquired from the Crown under location ticket there
is nothing to shew that the patent' had not issued
previous to the date of the sale to Miss Bourgard.
On the contrary, all the presumptions arising from the
recitals in the deeds of donation point to the title having
issued before 1908.

I am of opinion that the appeal should be dismissed
with costs.

DAVIES J.-With great reluctance because of the
extreme hardship to the appellant under the facts as
proved of maintaining the judgment appealed from,
I feel myself obliged under the law as it stands in the
Province of Quebec to concur in dismissing this appeal.

IDINGTON J.-I regret to find that this is one of
those cases in which the law does not enable the court
to execute justice and hence that this appeal must be
dismissed.

DUFF J.-Not having heard the whole of the
argument I take no part in the judgment.
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ANGLIN J.-But for the letter of Notary Turcotte, 1916

written on the 8th November, 1913, giving the appel- GAGNON

lants until the 20th November, 1913, to pay the sum BELANGER.

of $300 and interest, it would appear that their rights Anglin J.
had become extinguished and the title under which --

the respondents hold absolute on the 20th October,
1913. Arts. 1549, 1550 and 2248 C.C. That letter
probably did not effect a prolongation of the right of
redemption (droit de r6m6r6) but operated only as a
unilateral promise of re-sale (7 Mignault, 159). If,
however, the letter could be regarded as having ex-
tended the right of redemption, the extended right
would be of the same nature and subject to the same
conditions, and, the money not having been paid, it
would have expired on the 20th November, 1913, with
the like consequences. If, on the other hand, the letter
merely amounts to a promise of re-sale, that lapsed on
non-payment of the price within the delay stipulated.
Tachi v. Stanton (1); Marcoux v. Nolan (2); Munro v.
Dufresne(3); Foster v. Fraser(4); Cujas, 25 Dig.;
Pothier, "Vente," No. 63.

BRODEUR J.-Le 20 octobre, 1908, Romuald
Mignault vendait avec facult6 de r6m6r6 A Mlle.
Beauregard l'immeuble en question en cette cause
moyennant une somme de trois cents piastres (8300).

La facult6 de r6mir6 devait 6tre exerc6e le ou
avant le 20 octobre, 1913, en remettant A l'acheteur
la somme de trois cents piastres ($300), plus l'in-
t6rt de 6% par an. II 6tait convenu que pendant ce
laps de temps Mignault demeurerait en possession de
l'immeuble, qu'il l'entretiendrait en bon 6tat de r6par-

(1) Q.R., 13 S.C. 505. (3) M.L.R., 4 Q.B., 176.
(2) 9 Q.L.R. 263. (4) M.L.R., 6 Q.B., 405; 4 S.C., 436.
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-1916 ations locatives, qu'il paierait les taxes municipales et
GAGNON scolaires et, en plus, l'int6r~t sur la somme de $300.

V.
BELANGER. Cette vente fut enregistr6e au bureau d'enregis-
Brodeur J. trement du comt6.

Le 4 septembre, 1911, Mignault a donn6 entr'-
autres la propri6t6 en question A son beau-fils, Octave
Gagnon, l'un des appelants dans la pr6sente cause,
avec obligation de garder, nourrir, vAtir le donateur
et son 6pouse pendant leur vie ou bien de leur payer
une rente annuelle de $100 par ann6e et de payer leurs
dettes hypothicaires et autres affectant la dite pro-
pri6t6.

Il est bien 6vident que la somme de trois cents
piastres pay6e par Mile. Beauregard ne reprbsentait
pas la valeur de la propri6t6 et que dans l'int6r~t des
parties on aurait eu recours A la vente avec facult6
de r~mir6 afin de pouvoir garantir davantage le
remboursement de la somme que Mlle. Beauregard
prtait A. Mignault.

Le contrat comportait que les paiements du capital

et de l'int6rit devaient se faire au domicile de l'acheteur
h r6mbr6. Les parties ne demeurent pas dans la mime
r6gion. Une distance d'environ 200 milles les s6pare.
Et alors il est admis que le notaire qui avait pass6
le contrat et qui demeurait pr~s du vendeur pourrait
recevoir l'argent. Le contrat a donc 6t6 modifi6 &
ce sujet. Plus tard, le notaire a laiss6 le Lac St. Jean
pour venir demeurer h Qu6bec.

Le 20 octobre, 1913, date fixde par la convention
pour l'exercice de la facult6 de r6mbr6, le rembourse-
ment du capital prit6 ne se fit pas et alors, en vertu
de 'article 1550 C.C., Mlle. Beauregard demeura pro-
pri6taire irrevocable de la chose vendue.

Le 8 .novembre, 1913, M. Turcotte, le notaire de
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Mile. Beauregard, 6crivait A M. Mignault, lui de- 1916

mandant le remboursement de la somme de $300 et GAGNON

il ajoutait que, s'il ne pouvait pas payer avant le BELANGER.

20 novembre, sa cliente serait forc6e de vendre ses Brodeur J.

droits.

Le 13 novembre, M. Mignault acheta au bureau
de poste un mandat pour la somme qui 6tait due en
capital et int6r~ts, et l'envoya au notaire Turcotte,
A Qu6bec, A qui les paiements d'intir~ts avaient 6
faits ant6rieurement, seulement, au lieu d'adresser la
lettre A la rue Hibert, qui lui avait td indiquie, il
I'adressa A la rue Albert, et la lettre, aprbs avoir 6t6
A diffrents bureaux de poste n'est revenu A L'envoyeur
que le 20 de d6cembre.

IL r6-exp6dia de suite le mandat au notaire Tur-
cotte mais dans 1'intervalle Mlle. Beauregard avait
vendu ses droits A 'intim6 en la pr6sente cause, Nicolas
BMlanger, le 11 d6cembre, 1913, et le notaire a alors
renvoy6 I'argent A Mignault.

B1anger poursuit maintenant, au p6titoire,
Mignault et Octave Gagnon et il dirige aussi sa poursuite
contre Abel Gagnon parce que Mignault lui avait
donn6 un droit de passage sur la propri~t6.

Les appelants soumettent que le contrat entre les
parties 6tait 6videmment un contrat de prit et non
pas un contrat de vente.

IL est vrai que les parties sont entrees en n6gocia-
tions pour un emprunt; mais comme les garanties qui
6taient offertes par M. Mignault n'6taient pas suffi-
santes, je suppose, pour garantir le prbt, il a t convenu
qu'on aurait recours A une vente avec facult6 de
rdm6r6 afin de pouvoir rendre certain le rembourse-
ment du pr6t. Les parties ont accept6 cette m6thode
de contrat et nous ne pouvons pas intervenir pour
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1916 changer leurs conventions faites 6videmment avec
GAGNON d61ib6ration.

BELANGER. Dans la province de Qu6bec, le r6mbr6 n'est g6n6-

Brodeur J. ralement stipul6 que pour donner une garantie plus
-- sure au cr6ancier qui a prit6 son argent et qui ne veut

pas courir le risque d'en perdre une partie en faisant
les frais nicessaires pour vendre l'immeuble en justice.
Ce contrat est 16gal lors mime que le prix de la vente
serait bien inf6rieur A la valeur de l'immeuble, car
l'annulation d'un contrat pour l6sion d'outre moiti6
n'existe plus. Salvas v. Vassal(1).

Il est incontestable que le demandeur, intim6, fait
preuve d'un sens moral plus ou moins facile en refusant
d'accepter l'argent qui lui a t6 offert avec ses frais
de justice et en insistant pour garder une propri6th
reprisentant une bien plus grande valeur que la
somme qu'il a d~bours6e. Il est A esp6rer que sa
conscience lui indiquera un jour la fausset6 de sa
conduite et l'incitera A rdparer le tort et le dommage
qu'il cause aux appelants.

J'avais cru au cours du ddlib6r6 que l'opinion
exprim6e par Troplong et autres auteurs sur la nature
de la nouvelle convention qui avait 6t6 faite entre les
parties par la lettre du notaire Turcotte du 8 novembre,
1913, pourrait nous permettre de maintenir l'appel.
Mais cette nouvelle convention, suivant l'opinion de
ces auteurs, ne pourrait tout au plus 6tre consid6rde
que comme une promesse de vente. Mlle. Beauregard
qui serait devenue propri~taire irrivocable, vu le non-
exercice de la facult6 de r6mir6, aurait alors par la
lettre de son notaire Turcotte promis de vendre
l'immeuble en question jusqu'au 20 novembre, 1913.
C'6tait alors au promettant acheteur d'offrir le paie-

(1) 27 Can. S.C.R. 68.

220



VOL. LIII.] SUPREME COURT OF CANADA.

ment du prix de cette promesse de vente dans les 1916

dilais stipulds. Il ne l'a pas fait, ou plut6t le mandat- GAGNON

poste qu'il a envoy6 ici ne s'est pas rendu. Munro v. BELANGER.

Dufresne(1); Foster v. Fraser(2); Dechamps v. Goold(3). Brodeur J.
On a soulev6 devant cette cour aussi que la vente --

avec facult6 de rdm6r6 6tait nulle parce qu'elle n'avait
pas 6t enregistr6e au bureau des terres de la Couronne.

Ce point n'a pas 6t6 soulev6 en cour inf6rieure et
il est possible que s'il l'avait 6t il aurait donn6 lieu
A une preuve qui aurait d6truit toute la force de cette
objection. Nous ne pouvons done pas la- consid6rer
dans le cas actuel.

Je suis done forc6 A regret de conclure que l'appel
doit 6tre renvoy6 avec d~pens, tout en formulant
l'espoir que le d6fendeur verra A rendre justice au
vieillard et A son beau-fils qui se trouvent privds du
fruit de plusieurs anndes de travail.

Appeal dismissed with costs.

Solicitor for the appellants: Armand Boily.
Solicitor for the respondent: Arthur B4langer.

(1) M.L.R. 4 Q.B., 176. (2) 1.L.R. 6 Q.B. 405.
(3) Q.R. 6 Q.B. 367.
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1916 THE TORONTO RAILWAY COM-
*Feb. 23, 24. PAN Y ...........................
*May 2.

- AND

THE CORPORATION OF THE
CITY OF TORONTO AND THE
CANADIAN PACIFIC RAILWAY R

COMPANY.....................

ON APPEAL FROM THE BOARD OF RAILWAY
COMMISSIONERS FOR CANADA.

Board of Railway Commissioners-Jurisdiction-Provincial crossing-
Dominion railway-Change of grade-Elimination of level crossing
-Substitution of subway-Public protection and safety-Power to
order provincial railway to share in payment of cost-Railway
Act" ss. 8(a), 59 and 288.

The provisions of the "Railway Act" empowering the Board of Rail-
way Commissioners to apportion among the persons interested
the cost of works or constructions which it orders to be done or
made are intra vires.

On Avenue Road, Toronto, the tracks of the Toronto Ry. Co. crossed
those of the C. P. Ry. Co. at rail level. On report of its chief
engineer that this crossing was dangerous the Board, of its own
motion, ordered that the street be carried under the C. P. Ry.
tracks. This change of grade relieved the Toronto Ry. Co. from
the expense of maintaining an interlocking plant and benefitted
it otherwise.

Held, that the order was made for the protection, safety and con-
venience of the public; that the Toronto Ry. Co. was a "company
interested or affected by such order"; and that the Board had
jurisdiction to direct that it should pay a portion of the cost of the
subway. British Columbia Electric Railway Co. v. Vancouver,
Victoria and Eastern Railway Co., [1914] A.C. 1067, distinguished.

The agreement between the Toronto Ry. Co. and the City of Toronto
by which the former was given the right to lay its tracks on certain
streets including Avenue road did not affect the power of the
Board to make said order.

* PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

222



VOL. LIII.] SUPREME COURT OF CANADA.

APPEAL from an order of the Board of Railway 1916

Commissioners for Canada on certain questions of ToRONTO
RAILWAY

law, by leave of the Board, and on a question of juris- Co.
V.

diction, by leave of the Chief Justice of Canada. CIT OF

The following are the questions so submitted to TORONTO.

the Supreme Court of Canada for decision:-
"1. That the Board of Railway Commissioners

for Canada had no jurisdiction to order the Toronto
Railway Company to contribute to the cost of the con-
struction of the subway at Avenue Road.

"2. That by reason of the terms of the agreement
between the Toronto Railway Company and the
City of Toronto, dated the 1st day of September, 1891,
and confirmed by 55 Vict., chap. 99, the Toronto
Railway Company should not have been ordered to
contribute to the cost of the said subway.

"3. By reason of the agreement between the
Toronto Railway Company and the City of Toronto,
dated the 1st day of September, 1891, and the Act
of the legislature confirming the same, that the said
Toronto Railway Company is entitled to the use of
the said street in the exercise of its franchise. And
because the City of Toronto and the Canadian Pacific
Railway Company agree upon the elimination of the
grade at the crossing of the said street by the Canadian
Pacific Railway Company it does not entitle either
party to call upon the Toronto Railway Company to
contribute to the cost of the same."

D. L. McCarthy K.C. for the appellant. The order
of the Board was not made for the protection of the
public but was merely a matter of municipal improve-
ment. The fact that the appellant company was bene-
fitted did not empower the Board to saddle it with a
portion of the cost. British Columbia Electric Rail-
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1916 way Co. v. Vancouver, Victoria and Eastern Railway
TORONTO Co.(1).
RAILWAY

Co. W. N. Tilley K.C. for the respondents the CanadianV.
CITY OF Pacific Railway Co. referred to City of Toronto v.

TORONTO.
-- Canadian Pacific Railway Co.(2); Ottawa Electric Rail-

way Co. v. City of Ottawa(3).

Colquhoun for the respondent the City of Toronto.

THE CHIEF JUSTICE.-This is an appeal by leave
against an order of the Board of Railway Commis-
sioners for Canada dated the 12th November, 1914,
made in the matter of the apportionment of the
cost of the grade separation work at North Toronto
(exclusive of Yonge street), whereby and so far as
the appellants are alone concerned it was ordered

that 10% of the cost of the separation of grades at Avenue Road,
North Toronto, be borne and paid by the Toronto Street Railway
Company.

The "Railway Act" gives power to the Railway
Board where a railway is constructed across a highway
to order that the railway be carried over the highway
and to order what portion, if any, of cost is to be borne
respectively by the municipal or other corporation or
person in respect of such order. Though perhaps not
very clearly worded, the meaning of section 238 must
be that such order must be with a view to the protec-
tion, safety and convenience of the public.

That this enactment is intra vires of the power of
Parliament I do not think admits of doubt; it was so
decided in the case of City of Toronto v. Canadian
Pacific Rly. Co.(2). We have therefore only to consider

(1) [1914] A.C. 1067. (2) [1908[ A.C. 54.

(3) 37 Can. S.C.R. 354.
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whether or not the order so far as it directed the appel- 1916

lant to pay a portion of the cost was made without TORONTO
RAILWAY

jurisdiction. Co.
At the argument much stress was laid by counsel cI OF

for the appellant on the case of British Columbia TORONTO.

Electric Railway Co. v. Vancouver, etc., Railway Co. The Chief

and The City of Vancouver(1); indeed, I apprehend Justice.

that but for that case the present appeal would hardly
have been brought. The decision of the Judicial
Committee in that case, however, depends upon the
facts of the particular case. The application to the
Railway Board for an order for four streets to be
carried across the railway on viaducts was made by
the city corporation and their Lordships approved of
the statement that
the occasion for the application arose from the necessity of determining
the permanent grade of these four streets.

The judgment continues:-
It follows therefore that the application was a matter between

the corporation and the railway company alone. * * * It is evident
from the reasons given by the Railway Board that they directed the

'tramway company to pay a proportion of the cost of the improvements
because they were of opinion that the tramway company would bene-
fit by them. * * * The fundamental error underlying the decision
of the Railway Board is that they have considered that the fact that
the tramway company would be benefitted by the works, gave them
jurisdiction to make them pay the cost or a portion of it.

There is nothing in the "Railway Act" which gives any such juris-
diction.

Now the facts in the present case are wholly
different. It is abundantly clear from the record
that the substantial and, indeed I think I may say only,
reason for the order of the Railway Board for this
grade separation was the elimination of dangerous
crossings. That incidentally the tramway company
will be benefitted by the separation of the grades can-

(1) [1914] A.C. 1067.

15
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1916 not of course bring the case within the ruling of the
TORONTO Judicial Committee in the Vancouver Case. If the
RAILWAY

Co. tramway company could have been ordered to pay

CITY OF part of the cost though they derived no benefit from
TORONTo. the work, it would be absurd to suppose that they
Justice. could not be so ordered because they did obtain benefit.

The Chief
It can make no difference that occasion was taken

for abolishing this crossing when the separation of
grades in a neighbouring street was decided upon.
The two subways were naturally and properly ordered
as part of one scheme for the public safety and con-
venience.

Whatever the rights of the appellant and the City
of Toronto, respondent, under their agreement they
are only as between the parties and cannot affect the
validity of the order of the Railway Board.

DAVIES J.-This is an appeal from an order of the

Board of Railway Commissioners directing the Tor-
onto Railway Company to pay a portion of the cost
of a subway ordered by the Board to be constructed
at Avenue Road in the City of Toronto. Leave to
appeal was granted by the Chief Justice on the ground
that the Board had no jurisdiction to make the order
complained of.

Leave to appeal was also granted by the Chief
Commissioner upon certain questions of law;

1. As to the power of the Board to order the
appellant to contribute to the cost of the construction
of the subway in question.

2. As to the effect of an agreement between the
appellant and the City. of Toronto upon the granting
of the order appealed from; or, as I understand the
questions, whether that agreement precluded the
Board from making such order.
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The main question of the jurisdiction of the Board 1916

to make the order involves the constitutionality of ToRoNTo

the provisions of the "Railway Act" under which it RACLAY

professedly was made, and also involves the questions CV. o

whether, assuming the sections to be constitutionally TORONTO.

valid, the order of the Board was really and truly made Davies J.

under its paramount power of providing at railway and
highway crossings for the safety and protection of
the public, or whether the subway at Avenue Road
was a matter really and practically of street improve-
ments merely, the cost of which the appellants could
not be obliged to contribute to.

Passing by for a moment its constitutional validity,
sec. 227 of the "Railway Act," as amended by the Act
of 1909 regulating the crossing of railway lines by
other railway tracks or lines, vests very ample and
complete powers in the Railway Board alike as to the
terms, conditions and incidents subject to which such
crossing may be allowed, as also with respect to the
kind and nature of such crossing, and when read in
conjunction with sections 28 and 32 of the "Railway
Act" would authorize the Board to proceed under such
section 227 as well on its own motion, as on a special
application for leave to permit a crossing; and as
well with respect to an existing crossing which had
been allowed by it or by its predecessor the Railway
Committee of the Privy Council as with respect to a
right to a new crossing sought to be obtained.

When it is once made clear to the Board of Railway
Commissioners that the public protection and safety
requires that a crossing of railway tracks applied for
should only be granted on certain terms and condi-
tions or that an existing crossing requires additional
safeguards and protection, then I think under the
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1916 227th section of the Act coupled with the 28th, 29th,
TORONTO 32nd and 59th sections the powers of the Board are com-

CA. plete for the purposes the legislature intended and may

OF be exercised by them either of their own motion or
TORONTO. on special application made to them.
Davies J If I am wrong in my construction of these sections

of the Act, I am still of the opinion that under the
special circumstances of this case, namely, where the
double tracks of the Toronto Street Railway along
Avenue Road cross the double tracks of the Canadian
Pacific Railway where they cross that road, the Board
had ample powers under section 258 relating to high-
way crossings to make such order as to the protection,
safety and convenience of the public as it did make in
this case and including that part of the order assigning
the proportion of the costs of the new protection works
to the Toronto Street Railway which in the judgment
of the Board that street railway should assume and

pay.
Then comes the question whether in making the

order now in appeal assigning the street railway's
contribution towards the construction work ordered,
the Board acted under its paramount power of pro-
viding for the protection and safety of the public at
these railway crossings on this public street or high-
way, or made it for some other reason or motive.

Mr. McCarthy contended strenuously that they
did not make it under the paramount power for pro-
tection and safety and that the assessment of the
Toronto Street Railway was not legal or justifiable,
because it was based, as he contended, upon the
grounds that the Toronto Street Railway Company
were relieved of the expense of contributing to the
cost of operating the then interlocking plant necessi-
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tated by their crossing at rail level the tracks of the 1916

Canadian Pacific Railway and were also relieved of TORONTO
RAILWAY

the possibility of an accident at that crossing. That Co.

was, he contended, the real reason for assessing a CT OF

contribution towards the subway upon the Toronto TORONTO

Railway. Davies J.

No doubt some observations were made by the
Assistant Chief Commissioner in the reasons given
on the 5th May, 1914, for the order assessing a portion
of the cost of the protection works ordered on and at
Avenue Road which give colour to this argument.

These observations and the argument at bar on
the point necessitated a very close scrutiny of the
entire record of the proceedings before the Board of
Railway Commissioners at its several meetings in
order to determine what the real grounds were on
which the order complained of was made. I have
made such a scrutiny with the result that no doubt
exists in my mind that the controlling ground which
moved the Commissioners to make the order in ques-
tion was the safety and protection of the public and
that the separation of the grades at Avenue Road was
ordered mainly if not entirely for that reason, and not
with any idea of municipal improvement. The obser-
vations made by the Assistant Chief Commissioner in his
reasons for making the subway order were intended,
I think, not as reasons for the making of the order
for the subway, but rather as reasons in support of the
quantum of the cost which they had allotted to the
Toronto Railway Company to pay.

The then existing interlocking plant at the crossing
in question which constituted the protection and
safety provided for the public at this point was no
doubt sufficient for the day and times when it was
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1916 ordered. But the City of Toronto, it is a matter of
TORONTO common knowledge, has enormously increased its
RAILWAY

Co. population during the past few years. The traffic on

CITYor its principal streets has greatly increased and the Board,
TORONTO- in acting as it did in making the order, had the benefit
Davies J. of a report on the subject it was dealing with made by

its engineers and a knowledge of the facts gained from
such report and the plans before it and from the re-
peated discussions by counsel at its several meetings
and from, I assume, actual views of the locality made
by its members.

Mr. Maclean, one of the Board of Railway Commis-
sioners, in his reasons for concurring in the order ap-
pealed from, says:-

At the hearing, Mr. Geary, for the city, pressed with great earnest-
ness the contention that the city should not be called upon to con-
tribute to the cost of the grade separation. The work, however, is
undoubtedly in the interest of public safety. The element of danger
which was manifestly present was attributable not only to the increase
of traffic on the railway, but also to the increase of traffic on the high-
ways. The railway was rightfully in its location, under proper sanction
of law; and the Board is, in my opiunion, justified in following the
methods of division of cost which it hitherto has applied. The fact
that the method of distribution of cost has had the sanction of prece-
dent is, to my mind, by no means the most important factor.

On the whole, I repeat, the only conclusion I could
draw from a careful reading of the whole record is that
the paramount consideration which weighed with the
Board and moved it to make the order was the "pro-
tection, safety and convenience of the public."

Then with regard to the constitutional validity of
the sections in question, I cannot entertain any doubt.
Similar legislation was before this court in the case
of The City of Toronto v. The Grand Trunk Railway
Co.(1), when the constitutional validity of. sections
187 and 188 of "The Railway Act of 1888" was in-

(1) 37 Can. S.C.R. 232.
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volved. Substantially, and for the purposes of this 1916

constitutional argument, these sections are the same TonoNTO
RA ILWAYas those of the present "Railway Act" now before us. Co.

This court held these sections to be intra vires of the CTY OF

Parliament of Canada. Leave to appeal was refused TORONTO.

by the Privy Council. Davies J.

Subsequently the question of the constitutional
validity of these sections 187 and 188 of "The Railway
Act of 1888" was brought before the Judicial Com-
mittee in the case of the City of Toronto v. The Canadian
Pacific Railway Co.(1), when they were held to be
intra vires and where it was further held that a muni-
cipal corporation was a "person interested" within
the meaning of the words of the section.

In delivering the judgment of their Lordships, Lord
Collins says:-

In the present case it seems quite clear to their Lordships that if,
to use the language above quoted, "the field were clear," the sections
impugned do no more than provide reasonable means for safeguarding
in the common interest the public and the railway which is committed
to the exclusive jurisdiction of the Legislature which enacted them,
and were, therefore, intra vires. If the precautions ordered are reason-
ably necessary, it is obvious that they must be paid for, and in the
view of their Lordships there is nothing ultra vires in the ancillary
power conferred by the sections on the Committee to make an equitable
adjustment of the expenses among the persons interested. This
legislation is clearly passed from a point of view more natural in a
young and growing community interested in developing the resources
of a vast territory as yet not fully settled than it could possibly be in
the narrow and thickly populated area of such a country as England.
To such a community it might well seem reasonable that those who de-
rived special advantages from the proximity of a railway might bear a
special share of the expenses of safeguarding it. Both the substantive
and the ancillary provision are alike reasonable and intra vires of the
Dominion Legislature, and on the principles above cited must prevail,
even if there is legislation intra vires of the provincial Legislature dealing
with the same subject matter and in some sense inconsistent.

I find myself in the face of the different provisions
of the "Railway Act" and the decisions of the courts

(1) [19081 A.C. 54.
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1916 upon them quite unable to appreciate or accept the
TORONTO argument that the Toronto Street Railway is not a
RAILWAY

Co. corpany "interested or affected" in the change of
crr oF grades at the Avenue Road and the protective works

TORONTO. ordered there within the meaning of the sections of
Davies J. the Act applicable.

The recent decision of the Privy Council in the

British Columbia Electric Railway Co. v. Vancouver,
Victoria and Eastern Railway Co. and The City of
Vancouver(1), was of course much relied upon by the

appellant who sought to make the facts of this appeal
analogous to the facts of that case. Superficially
there may be some resemblance between the facts in
both cases, but it is only superficially. The head-
note to the report of the British Columbia Electric
Railway case before the Privy Council states the facts
and the decision as follows:-

The corporation of the City of Vancouver, wishing to alter the
grading of four streets in the city which were crossed by the tracks
of a Dominion railway, applied to the Board of Railway Commis-
sioners for Canada for authority to carry the streets over the railway
tracks on bridges. Along two of the streets in question a railway
company, working wholly within the province under provincial statu-
tory authority, ran tramways. The Board authorized the work and
ordered that a part of the cost of construction should be borne by the
provincial company, on the ground that that company would benefit
by the alteration:-

Held, that the order, so far as it imposed part of the cost of the
proposed work upon the provincial railway company, was not within
the powers conferred upon the Board of Railway Commissioners by
the "Railway Act" and was invalid.

Turning to the reasons for the judgment of the
Judicial Committee, as pronounced by Lord Moulton,
it will be seen how utterly inapplicable that judgment
is to the case before us. His Lordship in the first place
entirely agrees with the remarks of Duff J. of this

(1) [1914] A.C. 1067.
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court as to the ground and reason of the application of 1916
the corporation to the Railway Board. He goes on TORONTO

RAILWAY
to say:- Co.

Mr. Baxter's statement makes it quite clear that the occasion for CIry OF
the application arose from the necessity of determining the permanent TORONTO.
grade of these four streets. It was a question, he said, whether on the
one hand the grade was to be elevated, or on the other, the grade was Davies T.

to be made to conform to the grade of the railway tracks and level
crossings established. It was necessary to have the matter disposed of
because people were applying for permits to build upon these streets,
and these could not be granted owing to the inability of the munici-
pality to give the grade of the streets. The council preferred the
former of the two alternativc courses hecause they recognized that
the street grades were too low and must inevitably be raised.

His Lordship then adds:
It follows therefore that the application was a matter between the

corporation and the railway company alone.

The proposed works for which the authority of
the Railway Board had been asked and granted was
a matter merely of "street improvements" and he
goes on to say:

It is evident from the reasons given by the Railway Board that
they directed the tramway company to pay a proportion of the cost of
the improvements because they were of the opinion that the tramway
company would benefit by them.

And later he sums up his reasons for judgment by saying:
The fundamental error underlying the decision of the Railway

Board is that they have considered that the fact that the tramway
company would be benefitted by the works gave them jurisdiction to
make them pay the cost or a portion of it. There is nothing in the
"Railway Act" which gives any such jurisdiction.

He further points out that the order does not come
under the powers of section 59 of the "Railway Act":

It does not direct that any work should be done. It is an order
of a purhly pcrmissive character granting a privilege to the corporation
which they may exercise at the expense of a third party, and it leaves
it to the corporation to decide whether they shall avail themselves of
it or not. The provisions of s. 59 relate to a wholly different class
of cases.

The substance of the judgment, as I understand
it, is that on the facts the works for which the electric
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1 company was ordered, on. the application of the cor-
ToRoNTo poration of the city, to pay a portion of the cost were
RAILWAY

Co. not works ordered by the Board "for the safety and

CIT o protection of the public " at railway or highway
TORONTO. crossings, but were merely a matter of street improve-
Davies J. ments, and that the order was of a

purely permissive character granting a privilege to the corporation
which they might exercise at the expense of a third party.

There is nothing comparable between such a
proposed work and the one ordered in this case. The
one is a matter merely of "street improvements" for
which a "permissive order" is given and a part of
the expense of which if undertaken at all by the cor-
poration is ordered to be paid by an electric company
because the works may benefit it. The other, the one
before us, is a work ordered by the Railway Commis-
sioners under, as I hold, their paramount power of
ordering works at highway and railway crossings for
the safety and protection of the public.

As I hold the sections of the Act in question, and
before by me specially referred to, to be intra vires
of the Parliament of Canada and the works ordered to
have been so ordered not as a matter of street improve-
ments but for the safety and protection of the public,
I would dismiss the appeal against the jurisdiction of
the Board with costs.

I would answer the questions of law submitted to
us as follows:

The first question in the affirmative;

The second question: I do not think the agreement
referred to in the second and third questions precluded
the Board from making the order requiring the Toronto
Railway to contribute to the cost of the subway ordered.
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IDINGToN J.-The Railway Commissioners for 1916

Canada, clearly intending to promote the safety of TORONTO
RAILWAY

the public and solely for that purpose, acting upon Co.
their own initiative, as empowered to do when they ITr OF
see fit for such a purpose, ordered on the 13th Sep- TORONTO.

tember, 1910, their approval of a plan dated May, Idington J.

1910, filed by the railway company.

The plan so referred to was the result of many
meetings and much work by both the officers of the
Canadian Pacific Railway Co. and of the Board, in
the way of meeting the wishes of the latter to have
some of the many grade crossings done away with.

It appears from the circular of 15th July, 1909,
that the Board had been prompted, to take the steps
it did, by Parliament in 1909 providing aid for the
elimination of grade crossings, and by the discussion
therein, and the general expression of public opinion.

Such being the origin of what led up to the order
of 13th September, 1910, and the subsequent history
exhibiting the determination of the Board on the
subject, I read this order made, after hearing all
the parties concerned, as an imperative direction to
the railway companies concerned to eliminate the
Avenue Road grade crossing and separate there the
grades at crossing of the two railways.

The informal nature of the order leads me to state
thus why I assume it must be treated as an order of
the character I ascribe to it.

The parties concerned never seem to have supposed
it anything else, but like people of sense acted upon
it as if it must be obeyed.

The Canadian Pacific Railway Co. apparently had
the burden of the work imposed upon it but the other
company was put-for many months to great inconven-
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1916 ience before venturing to lay its rails on the subway
TORONTO thus created.
RAILWAY

Co. In making the order the Board reserved the ques-
1'.

CITY OF tion of the cost of work and all implied therein for a
TORONTO. future hearing, if the parties could not agree.
Idington J. When that came the appellant disputed any lia-

bility and denied any power in the Board to deal with
the subject, as it (the appellant) was a purely pro-
vincial corporation.

Nevertheless the Board ordered the appellant to
pay ten per cent. of the cost and allowed it to appeal
on three questions for our decision.

The first is as follows:-

1. Whether the Board had power to order the Toronto Railway
Company to contribute to the cost of the construction of the subway
in question,

and merely involves the question of jurisdiction in
respect of which leave to appeal had already been
given by the Chief Justice of this court.

I think, having regard to what appears in the
case and which I have tried to epitomize, and also to
the general scope of the "Railway Act" and direct
requirements of many provisions more or less bearing
upon the powers of the Board and especially those of
section 8, sub-section (a), section 59 and section 238
of the "Railway Act" that the Board had jurisdiction
to make the order now in question.

Section 238. clearly expresses the power to deal
with the whole matter by directing the separation of
grades.

Section 8, sub-section (a) as clearly indicates the
crossing of these roads as a subject matter within the
jurisdiction of the Board.
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And section 59 seems to enable the Board to 1916

-apportion the cost between those interested and direct TORONTO
RAILWAYpayment accordingly. Co.

These sections must be read in the form they now CITY OF

respectively stand, for section 238 as it stood in the TORONTO.

R.S.C. 1906 has been repealed and been much expanded Idington J.

by the section substituted therefor in 8 & 9 Edw. VII.,
ch. 32, sec. 5, probably to meet the Toronto Viaduct
Case (1) which I am about to refer to, and incidentally
to put beyond question the powers of the Board over
such a subject matter as grade crossings. The latter
section enables in express terms the Board of its own
motion,
or upon complaint or application, by or on behalf of the Crown, or
any municipal or other corporation, or any person aggrieved, order
the company to submit to the Board, within a specified time, a plan
and profile of such portion of the railway, and may cause inspection
of such portion, etc.

My only difficulty in the case is an apparent con-
flict of authority raised by the decision relied upon in
the argument by appellant's counsel to which I am
about to refer.

On the one hand we have these clear and explicit
provisions of the "Railway Act" as it stands amended
and the decision of the Judicial Committee of the Privy
Council maintaining decisions of this court and Ontario
courts holding, under the provisions of the "Railway
Act" as it then stood before the Act was made so
explicit as it now is, that mere municipal corpora-
tions only indirectly interested were liable to contri-
bute even to a less effective (and only secondary)
means of providing for the safety of the public.

I say these municipal corporations were only in-
directly interested for they had only, in regard to high-
ways, a duty to keep them in repair. They might or
might not own them and had only a limited authority

(1) [1911] A.C. 461.

237



SUPREME COURT OF CANADA. [VOL. LIII.

to levy taxes, in short were mere creatures of the local
TORONTO legislature liable to have their powers expanded or
RAILWAY

Co. contracted as it saw fit. Nevertheless they were held
CITY OF parties interested.

TORONTO. These cases are represented by what appears to be
Idington J. the final authoritative decision of the Judicial Com-

mittee in the case of City of Toronto v. The Canadian
Racific Railway Co.(1).

It would seem as if the appellant running a street
railway across the Canadian Pacific Rly. Company's
(respondent's) railway in the locality and situation
such as described in the opinion judgment of the
Board should be much more directly interested in the
safety of the public at that crossing point than any
mere municipal corporation.

No one ever supposed for an instant that so long
as the highway was kept in repair the municipality
was liable for any of the numerous accidents at such
crossings. But even provincial railways and tram-
ways have had to suffer in that regard.

Yet, on the other hand, years after the decision
above referred to and when section 238 of the Act
had been amended and other legislation passed dealing
with the very grave question of grade crossings and
seeking through the Board to eliminate them in part
at least, we have the decision of the court above in the
case of the British Columbia Electric Railway Co. v.
Vancouver, etc. Railway Co. (2) reversing an order of the
Board maintained by this court, approving of a plan
for separating the grades as in the order here in ques-
tion, and directing the appellant (there in question) to
contribute to the expense of executing that plan of
separation.

(2) [1914] A.C. 1067.
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The difference between the scheme propounded in 1916

that plan and the one involved herein is that the TORONTO
RAILWAYmunicipal corporation plan there was to carry its Co.

highway, and therewith the B. C. Electric Railway, CT OF

over the steam railway, by a bridge instead of as here TORONTO.

in question providing for the crossing by the raising Idington J.

of the C. P. Rly. track and the highway going under
in a subway wherein the appellant might lay a new
track and thus attain identically the same object which
was to separate the grades and thus ensure the safety
of the public.

One other difference was that the application there
was made to the Board by the municipal corporation
and here the proceeding is one initiated by the Board.

I am puzzled to know how that creates any sub-
stantial difference for section 238 as amended expressly
provided for "any municipal or other corporation"
moving in the matter. Nor can I see that because
that municipal corporation incidentally desired some-
thing to proceed in way of settling its street grades
contemporaneously with executing a most desirable
purpose of eliminating one or more grade crossings,
their application should be held null.

It is quite clear that the Board imagined they
were acting within the legislation promoting the
abolition of grade crossings, for by the order made
in that case it provided for three grants of $5,000 each
being paid out of the Railway Grade Crossing fund,
created by Parliament for the express purpose of
eliminating progressively the grade crossings.

The only other distinction between that case and
this would seem to be that the order was permissive
or conditional instead of being peremptory. Probably
that was a gentler method of accomplishing the desired
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11 result and could hurt no one, unless and until acted
TORONTO upon, and then would execute the wishes of the Board.
RAILWAY

Co. The relations between the appellant and the muni-
CT oF cipality at that particular juncture added force to

ToRoNTo. the vigorous objections made to that phase of the
Idington J. order.

The distinction between the permissive and con-
ditional character of that order especially under the
circumstances existent in connection therewith and
this one, clearly made on the initiative of the Board,
and free from obvious difficulties suggested in the
other, I think distinguishes the two cases sufficiently
to maintain the order now in question without at all
disregarding the decision of the court above.

It is to be observed that the court above refrained
from acting upon the view of the law presented by
the minority judgment in that case in this court. That
is the more noticeable for the court above drew its
statement of fact from that very judgment which
strenuously maintained the position that it would be
ultra vires Parliament to enact anything upon which
such an order as there in question could be founded.

The alleged power of Parliament is what appel-
lant also challenges and denies herein and thus raises
the 'only really important question in this case.

Unless and until it is expressly held by the court
above that it is not, as heretofore supposed, to be
within the power of Parliament to deal effectively
with all relating to crossing railroads (whether they
are both the properties of corporate creations of
Parliament or one or more the property of a provincial
corporation and the other of Parliament) so long as
one is the creation of Parliament, I think we are bound
by the view taken by the court above in the earlier
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Toronto case, and certainly not overruled in this 1916

later British Columbia Electric Railway Company's Case TORONTO
RAILWAY

(1), to abide by what I think has become settled law. Co.
That view of the law was upheld in this court in Ci, OF

the case of In re Alberta Railway Act(2), and in the same TORONTO.

case in the Privy Council, Attorney-General for Alberta Idington J.

v. Attorney-General for Canada(3), at page 370.
I am not disposed to confine as suggested should

be done the words of the "Railway Act" referring to
crossing railways to the mere physical contact of a
crossing on the level, for the sections of the Act already
referred to evidently contemplate a crossing where
there is no such crossing contact possible.

Indeed in our country in many places such a thing
would be impossible, yet control of the crossings must
fall under the words "crossing railways."

I therefore think the appellant came for the pur-
poses of this case within the jurisdiction of the Board.

The leave given originally to appellant to cross
the Canadian Pacific Railway on Avenue Road ended,
as I understood Mr. McCarthy frankly to concede,
when the Board decided on another mode of crossing.
And it follows that it must, in using the new method of
effecting that crossing, be held assenting to the Board's
adoption of the new plan. It must abide by the
terms imposed upon its impliedly assenting thereto
and accepting and using that new mode.

I say impliedly for there was no express order made
in that regard.

Counsel assumes that the appellant had a right to
use the highway and needs no more. I do not think
it is any answer in law. It is ingenious, but will not

(1) [19141 A. C. 1067. (2) 48 Can. S.C.R. 9.
(3) [1915] A. C. 363.
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1916 stand examination, as someone may find to his cost
TORONTO should he running a car plunge through that sub-
RAILWAY .

Co. way at the moment of an accident on the spot, when he

CITY OF might need authority for being there at all, and wish
TORONTO. his master had got an express order from the Board
Idington J. giving him the right to be there.

As to the other two questions presented I see nothing
in the agreement between the appellant and the city
disabling the Board from dealing with the matter as
it has.

There may be something fairly arguable as to the
power of the Board to have placed.upon the city part
of the burden of the cost, either under the decisions
I have referred to, or under those coupled with the
terms of the agreement.

I can find nothing in either as a matter of law
imperatively binding the Board to do so. And when
the safety of the public is the chief thing involved,
then the inutility of contracts or implication therein
for or by way of binding the power of the Board was
exemplified in Canadian Pacific Railway Co. v. City of
Toronto et al(1), and in the same case in this court.
Sections 237 and 248, possibly enacted to fit that case
and all such like, were made to predominate over
everything else standing in the way of the Board.

I express, indeed have, no opinion as to the legal
right to remedy now by one against the other of such
contracting parties as the appellant and the city.

Perhaps if the orders of the Board presented in a
formally express manner the exact authority it is
presuming to act under, the doing so might avoid some
confusion and possible miscarriage of what it intends
to direct.

(1) [1911] A.C. 461.
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I may also add that much we heard of the Yonge 1916

Street crossing and its relation to the questions involved Tonox,o

herein seems to me beside that which we have to deal CO.'
with. ).

CITY oF
Yonge Street crossing turned out to be a mere TORONTO.

question of public convenience which is equally within Idington J.
the power of the Board as that relative to the safety
of the public.

It has nothing to do with the questions raised herein
cxcept historically, as it were.

I see no reason why the Board should not deal with
both questions at the same time. .

I think the appeal should be dismissed with costs.

ANGLIN J.-The Toronto Railway Company, a
provincial corporation operating a line of electric
tramway on Avenue Road, a public street in the
City of Toronto, appeals against an order of the
Dominion Board of Railway Commissioners, whereby
it is required to pay one-tenth of the cost of construct-
ing a subway ordered by the Board at the crossing of
Avenue Road by the tracks of the Canadian Pacific
Railway Company, a Dominion corporation operating
a steam railway. At the point in question there had
been since 1902 a crossing at rail level of the tracks
of the Canadian Pacific Railway, by the tracks of
the Toronto Railway, authorized by orders of the
Railway Committee of the Privy Council made on
the application of the Toronto Railway Company
under sections 173-177 of the Dominion "Railway
Act" of 1888-the predecessors of ss. 227-229 of the
present "Railway Act," R.S.C., 1906, c. 37. By
those orders the Toronto Railway Company was
required to provide, and to pay the cost of maintain-
ing, certain additional protection at this highway

243



SUPREME COURT OF CANADA. [VOL. LIII.

1916 crossing ordered by the Railway Committee in con-
TORONTO sequence of the advent of its tr4mway.
RAILWAY

Co. In 1909 the Dominion Parliament established a
7' fund for

CITY OF
TORONTO. aiding in the providing by actual construction work of protection,

Anglin J. safety and convenience for the public in respect of highway crossings
of the railway at rail level.

and placed the administration of this fund, subject
to certain restrictions, in the hands of the Railway
Board ("Railway Act," s. 239 (a) enacted by 8 & 9
Edw. VII., c. 32, s. 7.)

The record discloses that the proceedings which
led to the making of the order for the separation of
the grades of the C. P. Railway and of Avenue Road,
including the grade of the Toronto Railway, were
initiated on July 1st, 1909, by the Railway Board of
its own motion for the purpose of carrying out the
intention -of Parliament in passing the legislation of
that year embodied in s. 239 (a) of the "Railway
Act." No doubt the project for the elimination of
the level crossing at Yonge Street which was first taken
up, probably because it was the most important, led
to the consideration of the neighbouring crossing at
Avenue Road and to the direction given by the Board,
on the recommendation of its chief engineer, that the
C.P.R. Company should submit plans covering the
elimination of the latter level. crossing as well as that
at Yonge Street. But it is equally clear that the Board
in giving this direction and in making its subsequent
order for the separation of grades and the construction
of the subway at Avenue Road was not solely influ-
enced by the fact that the carrying out of the Yonge
Street project rendered the work at Avenue Road
desirable, if not necessary, but was actuated largely,
if not chiefly, by the consideration that the level
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crossing at AvenueRoad itself was highly dangerous 1916

and that its elimination was demanded in the interests ToRoNTo
RAILWAYof "the protection, safety and convenience of the RoA

public." As the Chief Commissioner (Mr. Mabee) ("'O
remarked, when making an order on the 17th June, ToRONTO.

1910, adding the Toronto Railway Company as a Anglin J.

party because it was interested in the Avenue Road -

crossing, though not in that at Yonge Street, plans
for both having been presented,

These plans now certainly take care of two very dangerous
crossings.

The Canadian Pacific Railway Company had itself re-
ported Yonge Street and Avenue Road as dangerous
crossings and counsel representing it alluded to that fact
at the meeting of the Board at which the subway plans
were approved. The appellant's somewhat disingenuous
reference to the grade of Avenue Road as having been
"altered by arrangement between the municipality
and the Dominion road" is an obvious attempt to
bring this case within the purview of the recent deci-
sion of the Privy Council in the British Columbia
Electric Railway Co. v. Vancouver, Victoria and Eastern
Railway Co.(1).

Moreover, if the proceedings should be regarded
as having been commenced solely in respect of the
Yonge Street crossing, under s.s. 1 of s. 238, as enacted
by 8 & 9 Edw. VII., c. 32, s. 5, the Board is empowered
to deal not only with any highway crossing at which
in its opinion the protection, safety and convenience
of the public require that it shall order works to be
executed or other measures to be taken, but also with
any other crossing directly or indirectly affected.

The question presented is whether under these

(1) [1914] A.C. 1067.
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1916 circumstances the Railway Board had jurisdiction to
TORONTO order the Toronto Railway Company to bear a portion
RALILWAY

Co. of the cost of the works which it directed at Avenue
.o Road. Its jurisdiction is contested upon two grounds

TORONTO. -that the Dominion "Railway Act" does not purport
Anglint J. to confer such jurisdiction upon it; and that, if it

does, the legislation is ultra vires.

For the sake of brevity I shall speak of railways
under the legislative jurisdiction of the Parliament of
Canada as Dominion railways and of railways or
tramways under provincial legislative jurisdiction as
provincial railways or tramways.

It is obvious that in the present case there are two
matters in respect of which the Railway Board may
have jurisdiction-one, the crossing of the Dominion
railway by the provincial tramway; the other, the
crossing of the Dominion railway by the street or
highway. These crossings are separately dealt with
by the "Railway Act"-the former by sections 227-229;
the latter by sections 237 et seq. For sections sub-
stituted for ss. 237 and 238 of R. S. C. c. 37, see 8 &
9 Edw. VII., c. 32, ss. 4-6.

By s. 8 (a) of the Dominion "Railway Act" every
provincial railway or tramway which connects with or
crosses a Dominion railway is made subject to the
provisions of that Act relating. to the connection or
crossing of one railway or tramway by another, so
far as relates to such crossing. The provisions thus
made applicable are ss. 227 and 229. (British Columbia
Electric Railway Co. v. Vancouver Victoria and Eastern
Railway Co.(1), at p. 1075).

Under s. 227 the crossing of a Dominion railway by
the tracks or lines of any other railway company with-

(1) 11914] A .C.1067.
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out leave of the Board, is prohibited: by s.s. 3 the 1916

Board is empowered (a) to grant a crossing application TORONTO

on such terms as to protection and safety as it deems C. AY

expedient; (b) to change the plan submitted and fix V. o
the place and mode of. crossing; (c) to direct that one TORONTO.

line or track or one set of lines or tracks be carried Anglin J.

over or under another line or track or set of lines or
tracks; (d) to direct the construction of such works,
structures, etc., as appear to it best adapted to remove
and prevent all danger of accident, injury or damage.

This section, ex facie, deals only with an application
for leave in the first instance to cross a Dominion rail-
way and does not explicitly cover the case of a change
or modification becoming necessary or desirable in the
protection or character of a crossing already estab-
lished. It is argued for the respondents, however,
that the order of the Board may be treated as having
terminated the existing right of level crossing, which
had been granted to the Toronto Railway Company
by the Railway Committee of the Privy Council, and
that, having regard to all the circumstances, that
company should be deemed to have been again an
applicant to the Board for leave to cross the Dominion
railway, this time by means of a subway. Under s.
29 of the "Railway Act" the Board may
review, rescind, change, alter or vary any order or decision made
by it,

and by s. 32 (2) it is given the like power in respect of
orders which had been made by the Railway Commit-
tee of the Privy Council, which it succeeded. The
Board would, therefore, seem to have been competent
to vary the order originally made by the Railway Com-
mittee of the Privy Council, which granted the appli-
cation of the Toronto Railway Company to cross the
tracks of the C. P. R. at rail level, by directing under
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1916 clauses (b) (c) and (d) of s.s. 3 of s. 227, that the
TORONTO mode of crossing should be changed, that the lines or

RACLWAY tracks of the Toronto Railway should be carried under
OF those of the C. P. Railway and that works or structures

CITY OF

TORONTO. deemed by the Board best adapted to remove or
Anglin.T. prevent all danger of accident, injury, or damage

should be constructed, etc. The Board might make
such an order sua sponte (s. 28); and by s. 59 it is
empowered to
order by what company, municipality or person interested or affected

by any order made for the construction of works, and
in what proportion, the cQst and expense thereof shall
be paid. It would seem to follow that without treat-
ing the Toronto Railway Company as an applicant to
it for a right to cross the lines or tracks of the C. P.
Railway by means of or through a subway, the Board,
subject to the question of the constitutionality of the
Dominion legislation, in view of the provisions of s.
8 (a), had jurisdiction, exercising the powers conferred
on it by ss. 28, 29, 32 (2), 227 (3) and 59, to make
the order in question.

Subject again to the question of constitutional
validity, I think it also had jurisdiction to make that
order under s. 238, as enacted by 8 & 9 Edw. VII., c.
32. The subject matter before it was the crossing of
a Dominion railway by a highway as well as by a
provincial tramway. Sec. 238, unlike s. 227, expressly
deals with existing crossings. The jurisdiction of the
Board under s. 238 to order, of its own motion, or
upon complaint or application, that the highway be
carried under the railway and that the works in its
opinion best adapted to remove or diminish the danger
or obstruction in respect of such crossing be constructed
is unquestioned. Its power under s. s. 3 of s. 238
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or s. s. 2 of s. 59 to order the payment of a portion 1916

of the cost of such works by the provincial municipal TORONTO
RALLWATcroporation which controls the highway at the actual Co.

crossing has 'not been challenged since the decision of ciT. oF

this court in City of Toronto v. Grand Trunk Railway TORONTO.

Co.(1), from which the Privy Council refused leave Anglin J.

to appeal(2); its right to require another municipal
corporation in control of an adjacent portion of the
highway not actually crossed by the railway also to
contribute to the cost of the works ordered was ex-
pressly affirmed by the Judicial Committee, when
challenged not merely upon the construction of s.
188 of the "Railway Act" of 1888 and s. 47 of the
"Railway Act" of 1903 (corresponding respectively
to s. 238 and s. 59 of the present statute), but also
upon the constitutional validity of these provisions.
It was then held that a municipal corporation in either
position was a "person interested" within the meaning
of s. 188 of the Act of 1888-"a municipality or person
interested or affected" within the meaning of s., 47
of the Act of 1903; City of Toronto v. Canadian
Pacific Railway Co. (3).

The language of the present s. 59 is the same as
that of s. 47 of the Act of 1903; that of the present
s. 238 (3) is-

The Board may order what portion, if any, of the cost is to be
borne respectively by the company, municipal or other corporation,
or person

on whose application the Board may, under s. s. 1,
order the construction of the works.

It was also held by the Privy Council that
there is nothing ultra vires in the ancillary power conferred by the
sections on the Committee (now the Board) to make an equitable

(1) 37 Can. S.C.R., 232. (2) 37 Can. S.C.R., p. ix.

(3) [190S] A.C. 54.
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1916 adjustment of the expenses among persons interested. * * * Both
the substantive and the ancillary provisions are alike reasonable and

TRIWA intra vires of the Dominion Legislature. City of Toronto v. Canadian

Co. Pacific Railway Co.(1), at pp. 58-9.

CI, OF The substantive provision empowered the Board to
TORONTO. order the works; the ancillary, to apportion the cost
Anglin J. and to direct payment.

In respect of the constitutional validity of the
sections of the "Railway Act " in so far as they author-
ize the imposition of the cost of works or precautionary
measures upon persons or bodies other than the
Dominion railway concerned, I am unable to discern
any real ground of distinction between municipal cor-
porations, the creatures of, and, in all their relations,
subject to the control of, the provincial legislatures,
to which exclusive legislative power in regard to
"municipal institutions in the province" has been
committed by clause 8 of s. 92 of the B. N. A. Act,
and "local works and undertakings" (including pro-
vincial railways), which are likewise placed under
exclusive provincial control by clause 10 of the same

section. Since the Dominion railway company
might, however inequitably, be required to bear the
entire burden of the expense of crossing protection,
it cannot be said to be absolutely necessary that the
Railway Board should have authority to impose any
part of that expense on any other person or on any

other corporation, Dominion or provincial. In regard
to both municipal corporations and provincial railway
corporations alike. Dominion interference must be

confined to what is
necessarily' incidental to the exercise of the powers conferred on it

by the enumerative heads of clause 91 of the B. N. A. Act

Attorney-General for Ontario v. Attorney-General for

(1) [19081 A.C. 54.
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Canada(1)), other than "the regulation of trade and 1916
commerce." City of Montreal v. Montreal Street Rly. TORONTO

RAILWAYCo.(2). The right of the Dominion Parliament to Co.
provide for CI-O

CITY OF

an equitable distribution among the persons interested TORONTO.

of the expense of furnishing Anglin J.

reasonable means for safe-guarding in the common interest the public
and the railway

when Dominion railways are crossed by highways has
been expressly recognized in the Privy Council in
City of Toronto v. Canadian Pacific Railway Co. (3),
as something within the ancillary power of Parliament
-as necessarily incidental to its exclusive jurisdiction
over
lines of * * * railways * * * connecting the province with any other
province or provinces or extending beyond the limits of provinces.
B.N.A. Act, s. 92, clauise 10 (a).

The power to order municipal corporations to con-
tribute to the cost of crossing works cannot be any
more necessary to complete and effective legislative
jurisdiction over Dominion railways than the like
power in respect of tramway companies whose lines
cross such railways. Neither provincial railways nor
municipal highways are dealt with by the Railway
Board as such under the legislation in question. Both
the provincial railway company and the municipal
corporation axe dealt with under it merely as bodies
interested in crossings of Dominion railways and
because of such interest, affected by the orders of
the Board.

The question remains whether under the circumstan-
ces of the present case the Toronto Railway Company is

(1) [18961 A.C. 348, at p. 360. (2) [1912] A.C., 333, at pp.1343, 344.
(3) [1908] A.C. 54.
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1916 a " company, municipality or person interested in, or
TORONTO affected by, the order" for the construction of a subway
RAILWAY

Co. at Avenue Road and the depression of its tracks in-

V, o volved therein, within the purview of s. 59 of the
TORONTO. "Railway Act," or a " corporation or person " on whose
Anglin J. complaint or application the Board might have ordered

the works under s. 238 of the same Act. Whether the
order of the Board should be viewed solely as an exer-
cise of its power under s. 238 (supplemented if need
be by s. 59), the Toronto Railway Company being
concerned because of its presence and rights upon the
highway, or whether as to that company the order
should also be regarded as made under the provisions
of clauses (c) and (d) of s.s. 3 of s. 227, supplemented by
the provisions of ss. 28, 29, 32(2), 59 and 8(a) I
entirely fail to appreciate the force of the contention
that the company is not a " company interested or
affected " within the meaning of s. 59 by the order of
the Board for the change in conditions at the Avenue
Road crossing or that it is not a "corporation" on
whose application that order might have been made
under s. 238 and therefore under s.s. 3 liable for such
portion of the cost of the works directed as the Board
has ordered it to bear. The order for the separation
of grades and the construction of the subway certainly
affects the Toronto Railway Company very directly.
It deprives it of its existing right of level crossing and

provides for it a new and much more advantageous

means of crossing the Dominion railway. It may well

be too that the width and depth of the subway ordered

depended, to some extent at least, upon the use of

the highway by the Toronto Railway for its double

lines of track. Its presence upon the highway may

have constituted the chief element of danger in the
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existing level crossing. I find it difficult to conceive 1916
how it could properly be held that the Toronto Railway TORONTO

RAILWAY
Company was not interested or affected or was not a Co.
"corporation" within s.s. 1 and 3 of s. 238. V.

"cororaion"witin ss. and3 o s. 38.CITY OF
TORONTO.

The recent case of British Columbia Electric Rail-
way Co. v. Vancouver Victoria and Eastern Railway Co. Anglin J.

(1), was much relied upon at bar by counsel for the ap-
pellant. In that case, in the opinion of the Judicial
Committee, "the ground and reason of the application"
of the municipal corporation, on which the Board
acted, was municipal convenience and improvement.
It was, in their Lordships' opinion,
a matter between the corporation and the railway company alone,

from which the proper inference would seem to be that
the order made by the Board was not regarded as an
order as to the protection, safety and convenience of the public

within s.s. 1 of s. 238, in respect of which under s.s.
3 the Board might order that a portion of the cost of
the works should be borne by a corporation or person
other than the Dominion railway or the municipal
corporation at whose instance they were directed or
sanctioned. In such a case the Judicial Committee
negatives the right of the Board to order payment of
a portion of the cost of the works merely because some
benefit would accrue therefrom to the body or person
upon whour it is sought to impose that burden. The
order made by the Board did not "direct that any work
should be done; " it was merely permissive. There-
fore their Lordships held that it was not within the
purview of s. 59.

Dealing with the question presented solely as one
of construction of the "Railway Act," and determin-

(1) [1914] A.C. 1067.
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1916. ing nothing as to the power of Parliament to confer
TORONTO upon the Railway Board the jurisdiction which it had
RAILWAY

Co. attempted to exercise, their Lordships held that, in

oF ordering the provincial tramway company, whose
TORONTO. tracks running along the highway crossed the tracks
Anglin J. of the Dominion railway company at rail level on two

of the four streets in question, to pay a part of the cost
of constructing bridges on those two streets to carry
the highway, and incidentally the tracks of the tram-
way company, over those of the Dominion railway,
the Board had exceeded the jurisdiction which the
statute purports to confer upon it. But they rejected
the contention of counsel for the Dominion railway
company that, on the authority of Grand Trunk
Pacific Railway Co. v. Fort - William Land Invest-
ment Co.(1), the whole order should be rescinded.

The application to the Railway Commission in
British Columbia Electric Rway. Co. v. Vancouver, Vic-
toria and Eastern Rly. Co. (2) was made under ss. 237
and 238 of the "Railway Act," as enacted by 8 & 9
Edw. VII., c. 32. As it concerned existing crossings, s.
238 was the provision applicable. The Railway Board
deaft with the matter as one of grade separation.
The sentence of the judgment of the Assistant Chief
Commissioner in which he grants the application is

as follows
In this matter the Board is of the opinion that the application

should be granted for the approval of grade separation at these four
streets, Hastings, Pender, Keefer, and Harris.

After directing that the work on the four streets
should be proceeded with at once, he adds

Therefore having decided that much, it is incumbent on us to say
in what proportions the cost shall be borne by the interested parties.

(2) [1914] A.C. 1087.

254

(1) [19121 A.C. 224.



VOL. LIII.] SUPREME COURT OF CANADA. 255

After dealing with the circumstances, making special . 1916

allusion to the very considerable traffic on the train- ToaosTO
. . RAILWAY

way as indicative of the desirability of grade separa- Co.
tion from "the point of view of safety and convenience," CrT OF
the learned Commissioner pointed out the advantages TORONTO.

to the tramway company of an overhead crossing and Anglin .

it was ordered to pay 20% of the cost of the works.
By the order the Commissioners directed that towards
the cost of one of the two crossings in which the tram-
way company was interested $5,000 should be paid out
of the fund established by the legislation of 1909
("Railway Act," s. 239 (a) ) I
for the purpose of aiding in the providing by actual construction work
of protection, safety and convenience for the public in respect of high-
way crossings at the railway at rail level.

They regretted that the limitation precluding aid for
more than three crossings in any one municipality in
one year prevented their giving a like sum out of the
fund towards the other crossing.

Nevertheless, their Lordships of the Judicial Com-
mittee viewed the matter dealt with not as one in
which the action of the Board had been influenced
by considerations of protection, safety or convenience
of the public, but as one of street improvement merely,
in which the municipal corporation and the Dominion
railway company were alone concerned. There is no
allusion in their judgment to s. 238, as enacted by
8 & 9 Edw. VII., c. 32, the third sub-section of which
in explicit terms empowers the Railway Board to
apportion amongst the "company, municipal or other
corporation or person" on whose complaint or applica-
tion it might have proceeded, the cost of any works or
protection which it might order under s. s. 1. There was
no similar provision in s. 238 of the "Railway Act"
as it appears in c. 37 of the R. S. C. of 1906, and, if
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1916 I may make the suggestion without disrespect, it
TORONTO would almost seem that the provisions of the amend-
RAILWAY

Co. ment in 8 & 9 Edw. VII. had escaped their Lordships'
c. o attention. The point made as to the permissive

CITY OF
TORONTO. character of the order pronounced by the Railway
Anglin J. Board and the . consequent inapplicability of s. 59

appear rather to support that view. Prior to the
amendment of 1909 the authority to apportion -the
cost of works ordered under s. 238 depended on s. 59;
since that time s. 238 itself contains the empowering
provision.

In'the present case the order is not permissive but
mandatory. The proceedings were instituted not by
a municipal corporation but by the Board itself. They
were prompted by the legislation of 1909 providing a
fund to aid in the construction of works for the pro-
tection, safety and convenience of the public. That
the Board was influenced by considerations of public
safety was made clear in what took place prior to the
addition, on the 7th of June, 1910, of the Toronto
Railway Company as a party interested and again
when the decision was finally reached on the 13th
September, 1910, to order grade separation and sub-
ways at Yonge Street and Avenue Road and to reserve
for further consideration the question of cost. It is
not at all improbable that one of the chief sources of
danger in the case of Avenue Road was the crossing
at rail level at the foot of a steep hill of the double
tracks of the C. P. Railway by the double tracks of
the Toronto Railway. The advantages to the latter

company of the subway crossing are obvious. That
it was affected by the order and interested in the work
seems to me to be as indisputable as that it was a
corporation on whose complaint or application the
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order for the works might have been made (s. 238 (1) ). 1

This case is therefore in several respects clearly dis- TORONTO
RAILWAY

tinguishable from that of British Columbia Elec. Rly. Co. Co.
v. Vancouver, Victoria and Eastern Rly. Co. (1) as viewed CITY OF

by their Lordships of the Judicial Committee. With TORONTO.

great respect, assuming jurisdiction, the facts that the Anglin J

presence and operation of the Toronto Railway Com-
pany at the crossing had very largely contributed to the
danger to be removed and that the substituted method
of crossing would be distinctly advantageous to it, seem
to me most cogent reasons for requiring it to contribute
to the cost of making the necessary change.

In Ottawa Electric Railway Co. v. City of Ottawa(2),
an order similar to that now complained of, made
against the Ottawa Electric Railway Company, which
happened to be a Dominion corporation, was sustained
by this court explicitly on the ground that it was a
"person interested or affected" within the meaning of
s. 47 of the "Railway Act" of 1903. Section 47 corres-
ponds to present s. 59. When the Ottawa Electric
case was decided s. 238 did not contain the provision
enabling the Board to apportion cost now found in
s.s. 3. The decision of this court in British Colum-
bia Elec. Rly. Co. v. Vancouver, Victoria and Eastern
Rly. Co.(1), that s. 59 of the "Railway Act" and s. 238
as enacted by 8 & 9 Edw. VII., c. 32, are intra vires
of the Dominion Parliament was not affected by the
judgment of the Privy Council on the appeal(3).

When apprised that the Toronto Railway Company
intended to question the jurisdiction of the Railway
Board to order it to bear a portion of the cost of the
works at the Avenue Road crossing the Assistant Chief

(1) [1914] A.C. 1067. (2) 37 Can. S.C.R. 354.

(3) 48 Can. S.C.R. 98.

:17
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1916 Commissioner thought it proper to supplement a state-
TORONTO. ment made when pronouncing that order, so that
RAILWAY

Co. the reasons on which (his) judgment rested in regard to the division of

V. cost * * * should be clearly set out.

TORONTO. His purpose apparently was to put it beyond doubt
Anglin J. that the Board had been actuated by considerations

of public protection and safety. That was clearly
unnecessary in view of the history of the proceedings
which led up to the order being made for separation
of grades and approving of the subway scheme and
plans, and of passages in them in which the dangerous
character of the crossing at Avenue Road had been
emphasized. Moreover, by the Board's order of the
12th November, 1914, payment of 20% of the cost of
constructing three of the subways (not exceeding $5,000
in any one case) directed in connection with the grade
separation scheme in North Toronto, of which the grade
separation at Avenue Road formed a part, was author-
ized to be made out of the railway grade crossing fund
established by s. 239 (a) of the "Railway Act" (8 & 9
Edw. VII. c. 32). This order could not properly
have been made unless the work so aided was for the
protection, safety and convenience of the public. The
learned Commissioner probably thought it advisable,
however, in view of the fact that when making the
order for distribution of cost he had specially alluded
to the undoubted advantages which the Toronto Rail-
way Company would derive from the substitution of
the subway for a level crossing, to state explicitly that
the action of the Board in directing that substitution
had been influenced by the danger of the existing level
crossing. He had referred to the incidental advantages
of a subway to the Toronto Railway Company not as
a reason for ordering the separation of grades and the
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construction of the subway but as a ground for impos- 1916

ing 10% of the cost on that company. TORONTO
RAILWAY

Mr. McCarthy objected to these additional reasons Co.
being considered and also challenged the accuracy of crT OF

the allusions in them to an accident at the Queen TORONTO.

Street crossing, owing to a tramway overrunning Scotch Anglin J.

blocks which were set against it, and to another accident
at Front Street. The records of the Railway Com-
mission, produced by Mr. MacMurchy, bore out the
statements of the Atssistant Chief Commissioner as to
both cases. Since the appeal to this court is confined
to questions of jurisdiction and of law, I think it desir-
able that in cases which are to come here we should
have full and explicit findings from the Board upon all
matters of fact which may become material for our
consideration. I can readily understand that in the
hurry of disposing of the very numerous cases with
which the Railway Board is called upon to deal, com-
missioners in stating the grounds on which they pro-
ceed may omit to advert expressly to facts present to
the minds of themselves and the parties before them,
but of particular moment only when a question of
jurisdiction or of law is actually mooted. I agree with
the view expressed by the learned Chief Commissioner,
Sir Henry Drayton, that
not only has the learned Assistant Chief Commissioner the right to
deliver extended reasons for his judgment at any time that he desires,
but that it was his duty so to do, in case any pertinent issue had not
been covered in his previous reasons. Under the Act, questions of fact
have to be disposed of by the Board, and all accessory findings of fact
should be made by the Board so as to relieve the Justices of the Supreme
Court from the consideration of all issues except the questions of law
submitted.

The only remaining question is that raised in
regard to the effect of paragraphs 13 and 18 of the

agreement between the City of Toronto and the
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1916 Toronto Railway Company whereby, that company
TORONTO contends, the city is obliged to furnish a right of way
RAILWAY

Co. on its streets for the company's tracks. This provision,

CT o it is argued, relieves the company from all liability
TORONTO. to contribute to the expense of altetations in the
Anglin J. grades of streets. It may be that, as between the

parties to it, the agreement entitles the company to
indemnification from the city in respect of such cost.
On that question of civil rights in the province the
Dominion Railway Board was not competent to pass;
and of course I express no view. But I find nothing in
the agreement which in anywise interferes with the
right of the Board to deal with the Toronto Railway
Company as a company or person interested in and
affected by its order for separation of grades and the
construction of a subway at the Avenue Road crossing,
or as a corporation on whose complaint or application
that order might have been made and as such liable to
bear the portion of the cost which the Board has
deemed it proper to impose upon it. This was the
view taken by this court in the Ottawa case already
adverted to (37 Can. S.C.R. 354) of similar clauses
in an agreement between the City of Ottawa and the
Ottawa Electric Railway Company.

I would, for these reasons, answer the first question
submitted by the Board of Railway Commissioners in
the affirmative. To the second and third questions
I would answer that I find nothing in the terms of the
agreement referred to which precluded the Board
making the order requiring the Toronto Railway Com-
pany to contribute to the cost of the subway at Avenue

Road. The appeal against the jurisdiction of the Board

to pronounce that order should be dismissed and the

appellant should pay the costs of the respondents.
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BRODEUR J.-I thought at first that the facts of 1916

this case were similar to those adjudicated upon in the TORONTO
RAILWAYVancouver Case(1), but they are so different that I Co.

have come to the conclusion that this appeal should CV o

be dismissed. TORONTO.

The application for a subway was not made by Brodeur J.

the municipality as in the Vancouver Case(1) but the
correspondence and the procedure shew that the
Board of its own motion inquired into and determined
the order complained of.

It is not a matter of municipal improvement that
the Board acted upon but it was a question of the
protection and safety of the public.

Mr. Commissioner McLean in his judgment puts
that very clearly when he said:-

The work is undoubtedly in the interest of public safety. The
element of danger which was manifestly. present was attributable not
only to the increase of traffic on the railway but also to the increase of
traffic on the highways.

It is true that the Assistant Chief Commissioner in his
first opinion, dated the 5th of May 1914, mentions other
grounds to justify the action of the Board, but he
states also that the construction of a subway will
remove the possibility of the accidents which the level
crossing in spite of the protection already existing
might render possible.

The street railway company became with regard to
this crossing under the juitisdiction of the Board when
it applied some years ago for a level crossing. The
Railway Committee could have directed then that the
tracks of the street railway should be carried under
the tracks of the railway company (section 227, s.s.
3-6 "Railway Act") but it simply granted the applica-

(1) [1914] A.C. 1067.
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1916 tion and ordered under the provisions of section 229 the
TORONTO adoption of appliances which were then considered
RAILWAY

Co. sufficient for the public safety and convenience.
V.

CI OF The street railway company remained concerning
TORONTO. the carrying out of that order under the control
Brodeur J. and the jurisdiction of the Board and if later on the

public interest required some better protection, the
construction of a subway, for example, the Board could
revise its former order and proceed to determine the
condition in which the crossing should take place
(28-29-227 "Railway Act").

The Board was empowered then under s. s. 3 of
section 237 or 238 to determine what portion of the
cost of the improvement should be borne by the
street railway company.

The facts disclosed in the present case shew con-
clusively that the powers exercised are ancillary to
the control which the Parliament of Canada has on
federal railways.

For these reasons the appeal should be dismissed
with costs.

Appeal dismissed with costs.

Solicitors for the appellants:
McCarthy, Osler, Hoskin and Harcourt.

Solicitor for the respondent the Can. Pac. Ry Co.:
E. W. Beatty.

Solicitor for the respondent the City of Toronto:
William Johnston.
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*THE CANADA CEMENT COM-)I 1916
(APPELLANTS;

PANY (DEFENDANTS) ............. *Feb. 25.
*May 2.

AND

JOHN JOSEPH FITZGERALD tRESPONDENT

(PLAINTIFF) ......................

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Deed of land reservation-Rijht of passage-Changed conditions-
Object of conveyance.

F. sold land to the Cement Co., reserving by the deed "the right to pass
over for cattle, etc., for water going to and from Dry Lake."
The company, in using the land for excavating the marl deposit,
cut away the shelving bank of Dry Lake and rendered it inac-
cessible for cattle.

Held, Fitzpatrick C.J. dissenting, that cutting away the bank at this
place without providing another suitable watering-place with
a proper way leading thereto was an unwarranted interference
with the rights of F. and the fact that the company purchased
the land for the purpose of digging marl did not give them a
right to extinguish F.'s easement of passage for his cattle.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1) affirming the
judgment at the trial(2) in favour of the plaintiff.

The facts are sufficiently stated in the above head-
note. The trial judge held that the -plaintiff was
entitled to a perpetual right of way over the land sold
for his cattle to get to water and he sent the case to
a referee to ascertain if the defendants could furnish
such right of way. In case they could not, plaintiff
to have judgment for $1,500 as damages.

* Present:-Sir Charles Fitzpatrick C.J. and Davis, Idington,
Duff and Anglin JJ.

(2) 7 Ont. W.N. 321.(1) 9 Ont. W.N. 79.
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1916 Tilley K.C. and Northrup K.C. for the appellants.
CANADA Mikel K.C. for the respondent.
CEMENT

Co.
C . THE CHIEF JUSTICE (dissenting).-In the grant by

FITZGERALD the respondent of part 'of his farm to the appellant
Te if there was the following reservation:
justice. teewstefloigrsrain

-- And the said parties of the First Part reserve to themselves, their
heirs and assigns forever, the right to use the roadway at present
existing across the marl deposit to the Second Concession and the right
to pass over for cattle, horses and other domestic farm animals for
water going to and from Dry Lake.

There was some suggestion that these two rights
refer to one and the same thing. I can see nothing
to support such a contention. The right with which
we are concerned is the second mentioned in the reser-
vation and is entirely distinct from the first right
reserved.

There was evidence that there was what is called
a drift-way, that is a path or track, which was used
by the cattle going from the respondent's farm to water
at Dry Lake. The land surrounding the lake was,
however, open marsh land and the cattle being at
large I doubt if there could be said to be any definite
Way though possibly the cattle went -more or less in
the same direction. At any rate there is no suggestion
of any such drift-way in the reservation and that in
marked contrast to the reservation by the first right
of the use of
the roadway at present existing across the marl deposit to the Second
Concession.

Now although the respondent tried to avoid answer-
ing the question he was obliged to admit that the
appellant had not prevented cattle from going from
the farm to Dry Lake.

His LORDSHIP: Try and answer the question.
A.-They could walk there
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Mr. NORTHRUP:-To the shore? 1916
A.-Yes.

CANADAQ.-There is nothing to prevent your cattle coming from the CEMENT
lane around the head of the dredger to the shore of Dry Lake, what- Co.
ever that shore is? V.

A.-No. FITZGERALD.

Therefore it is clear that the appellant has not he Cief

prevented the respondent's cattle passing over the --

lands granted for water going to and from Dry Lake
and that is all that the reservation in terms gives
a right to.

The appellant in pursuance of the purpose for which
it purchased these lands excavated the marl in Dry
Lake and, instead of the shelving bank with two or
three feet of water at which the cattle were accustomed
to drink unattended, the water is now so deep at the
bank that it would be unsafe to allow them to go there
without someone in charge.

This is the real grievance of which the respondent
complains and it is of something outside and beyond
the right of way reserved in the conveyance over the
lands granted. Consequently we are not concerned
with those innumerable cases which'are governed by
the well-established principle that

the servient owner cannot so deal with the tenement as to render the
easement over it incapable of being enjoyed or more difficult of being
enjoyed by the dominant owner.

Again, I do not think we can consider what was the
intention of the respondent in making the grant to
the appellant. He is very positive now that he
intended to reserve the right to water his cattle as
he had previously done. Perhaps he did not then
consider -the matter so fully as he has since done, for
otherwise it must surely have occurred to him that
since the purpose for which the appellant was acquiring
the property was to excavate the marl some inter-
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19 ference with the water must be inevitable, and that
CANADA he could not expect to sell part of his land for such a
CEMENT

Co. purpose and retain the use of it for farm purposes as

FITZGERALD. completely as before. It is not, however, a question
of what the respondent intended, but of what he did.

Justice. There would be no justification for varying the grant
even if such intention were clearly shewn for if at the
time the appellant had been asked to pay a further
$1,500 for the rights it was acquiring it would prob-
ably have refused to proceed with the purchase. We
can, therefore, only consider what are the legal rights
arising as between the parties.

Now the learned judge at the trial says in his
judgment:

I think the inference is when the right of way was reserved in the
second part "The right to pass over, etc.," that that involves the
inference and suggestion that there should be a place at the end of
that right where they (i.e., the cattle) could water in safety.

In the first place, I point out that we are not directly
concerned here with the difference between an implied
grant and an implied reservation. This difference is
laid down in the well known case of Wheeldon v.
Burrows(1), where Thesiger L. J. states the general

rules and says:
The first of these rules is that on the grant by the owner of a tene-

ment of part of that tenement as it is then used and enjoyed there
will pass to the grantee all those easements which are necessary to
the reasonable enjoyment of the property granted and which have
been and are at the time of the grant used by the owner of the entirety
for the benefit of the part granted. The second is that if the grantor
intends to reserve any right over the tenement granted it is his duty to
reserve it expressly in the grant. Both of the general rules which I have
mentioned are founded upon a maxim which is as well established by
authority as it is consonant to reason and common sense, viz., that
a grantor shall not derogate from his grant.

With this, as I have said, we are not directly

(1) 12 Ch. D. 31.
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concerned because the grantor has made an express 1916

reservation and all that we have to do is to find what CANADA
CEMENT

is the right or the extent of the right so reserved. Co.
Nevertheless it is only by implication or, as the FrTGERALD,

judge says, by "inference and suggestion" that the The Cief
reservation can be held to bear the extended meaning Justice.

he places upon it and there seems no reason why the -

same rule should not apply to an implied extension of
a reservation as to the reservation itself. On the
face of it, the reservation is of nothing but a limited
right of way. It is a right to pass over the lands
granted for cattle, horses and other domestic farm
animals only and only for water going to and from Dry
Lake. The words "for water" are certainly capable
of bearing a purely restrictive meaning. The lands
may not be used for pasturing cattle, exercising horses
or any other purpose than for water.

The reservation of the right of way would be just
as proper in the form actually used if Dry Lake had
been the property of a third party. If the respondent
had, then become unable to obtain a continued right
to use the lake, not only would the appellant be under
no liability, but the right of way over its land would
have ceased with the purpose for which it was granted.

There is in the grant no reservation of Dry Lake
or of any rights in its waters or of convenience of access
thereto, yet these are the matters of substance to which
the right of way could be only ancillary. If the
parties to the conveyance had been agreed as to the
reservation of any such rights we should have expected
to find that they had been expressly provided for and
safeguarded. Had they been so reserved we might
in the absence of a grant of right of way have implied
one. It is different, however, from the mere grant
of a right of way to imply substantive rights which
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1916 the appellant would probably have refused to concede.
CANADA Considering the purpose for which the company pur-

CMEN chased, a purpose of which the respondent was of

course aware, I think it is reasonable to suppose that
FITZGERALD.

-- the right of way was agreed to and has to be taken for
The Chief
Justice. what it is worth. If the consequence of the appel-

lant's workings renders the access to the water more
difficult or were to decrease the quantity of the water
or otherwise interfere with the respondent's full enjoy-
ment of the water as he possessed it when he was the
owner of the whole property, he has reserved no rights
for loss of which he can maintain any claim for damages.

I do not recall any decided case presenting exactly
the same features as the present case, but perhaps
some light may be gained by reference to the case of
Rhodes v. Bullard, (1).

In covenant the plaintiff declared upon a lease by
the defendant to the plaintiff of a messuage and a ware-
house and also all that part of the yard belonging to
the messuage between that and the warehouse. And
the defendant covenanted that he would permit the
plaintiff to have free ingress, egress and regress through
the gate at the bottom of the yard belonging to the
messuage to the warehouse and the use of the pump
in the said yard jointly with the defendant whilst the
same should remain there paying half the expenses of
keeping it in repair.

The defendant removed the pump unnecessarily
and it was held that under the words of the covenant
he might do so and consequently the breach was ill
assigned. The Chief Justice, Lord Ellenborough,
draws attention to the fact that there was no demise
of the pump and Grose J. says:

(1) 7 East 116.
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It is material to consider that there are no words of demise of the 1916
use of the pump; but the lessor covenants that the lessee shall have

CANADA
the use of the pump jointly with himself whilst the same shall remain CEMENT
there, etc. Co.

Now it is true that the judgment went upon the FITZGERALD.

words of the covenant, but in the present case not only The Chif

is there no demise of the use of the water in Dry Lake, Justice.

but there is no covenant either. If a covenant is to
be implied at all, is it reasonable that more should
be implied than that the respondent should have the
use of the water if and so long as and to the extent that
the appellant's workings did not interfere with such
use? I think that would be the utmost the respondent
could ask.

For these reasons I am of opinion that the appeal
should be allowed and the action dismissed with
costs.

DAVIES J.-I agree in dismissing this appeal for
the reasons given by Sir William Meredith C.J. in
the Appellate Division in delivering the judgment of
that court. Those reasons are quite satisfactory to
me.

IDINGTON J.-If the grantees under whom appellant
claims title had executed the deed of conveyance in
question the reservation of the right of way would then
have been construed as a grant by the said grantees
to their vendors of the right of way so reserved, as
was explained in the case of The Durham and Sunderland
Railway Co. v. Walker(l) at p. 967.

They do not seem to have executed the conveyance
and at common law there might be some difficulty in
respondent's way besides the question of uncertainty
relied upon.

(1) 2 Q.B. 940.
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1916 It seems, however, obviously to have been agreed
CANADA between the parties that this right of way should be

CEo enjoyed by the vendors to serve the user by them of
the remaining part of the farm.

FITZGERALD.

In the case of May v. Belleville(1), Mr. Justice
Idington J.

Buckley held the successors in title of the vendees had

not signed the deed but their agent had signed the
agreement for sale which provided for the right of
way. The deed of conveyance there as here contained
the reservation of the right of way. The learned judge
seems to have held this to be notice of the agreement
and the successor in title bound thereby.

The conveyance in question herein seems to me,
by its numerous provisions in the way of agreements
between the parties for several other contingencies
relative to the lands in question and rights in or
over them, peculiarly to lend itself to such a mode of
judicial treatment of the same and all it contains bearing
upon this question of right of way.

Founding the respondent's claim upon his rights to
relief in equity I see no difficulty in applying the law
as held in the May Case(1). In principle I cannot dis-
tinguish the cases.. It is true that in that case there was
an antecedent agreement but does that do more than
open the inquiry?

And in this case where there are so many collateral
agreements contained in the conveyance, can there be
any doubt of the fact? I admit it seems assumed by
both parties rather than expressly proven, but should
they be driven back to try over again what they do not
seem to dispute?

Moreover there is this to be said for that manner
of looking at the case, that it lets in the power of the

(1) [1905] 2 Ch. 605.
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court, perhaps in a way otherwise difficult to maintain, un1
to deal with the question in the way it has been dealt CANADA

CEMENTwith by providing for an inquiry as to another way Co.
being found. I'*

FITZGERALD.

As to the difficult question of certainty I think it
Idington J.

might be fairly arguable, if we had no other evidence
than the somewhat indefinite and ambiguous language
of the reservation in the deed, that it was void for
uncertainty. But when, as must be in the case of such
documents, that language is interpreted and construed
in light of the evidence of surrounding facts and cir-
cumstances existent at the time of the execution of
the deed, and the conduct of the parties thereto imme-
diately after such execution, there cannot be any doubt
of what it means.

I think strictly speaking the respondent was entitled
to continue using, as he had been before the deed, the
right of way defined by that actual user; and that
appellant had no right by constructing a railway or
in course of mining to excavate that part of the land
habitually trodden, and so to impair or obstruct the
use thereof. The deed is not as definite as it might
have been but the cattle seem to have done, of their
necessities and long practice, that which roughly
marked the path intended.

The contentions of appellant, as to travel by the
other way defined being. meant, seem to me absurd if
any meaning is to be given the words used. They were
entirely unnecessary if only the first way defined to
the highway was that intended for the cattle to follow.

The appellant seems to have got by the judgment
appealed from such relief as may ameliorate its situ-
ation, perhaps due to the improvidence of its prede-
cessors in title.

I think the appeal should be dismissed with costs.
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[FF J.-The appeal should be dismissed with1916

CANADA
CEMENT

Co.
V.

FITZGERALD.

Anglin J.
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ANGLIN J.-The defendant appeals from a judg-
ment of the Ontario Appellate Division, which affirmed
the judgment of Falconbridge C.J. the trial judge,
declaring the plaintiff entitled to a right of passage
across the defendant's land for cattle on his farm going
to and from Dry Lake for the purpose of watering,
granting a reference to enable the defendant to indi-
cate a suitable right of way, and if one can be given
to assess damages for interim wrongful interference,
or, if none can be given, fixing the damges for per-
manent deprivation at $1,500.

The plaintiff sold the lands held to be servient to
Messrs. Irwin and Hopper, from whom the defendant
acquired them. The deed to Irwin and Hopper con-
tained this clause:-

The said parties of the first part reserve to themselves, their

heirs and assigns forever, the right to use the roadway at present

existing across the marl deposit to the second concession and the

right to pass over for cattle, horses and other domestic farm animals

for water going to and from Dry Lake.

This deed was not executed by the grantees.

As an admission upon a matter of law, the statement

of counsel for the appellant at the trial that "the title
of the plaintiff to the right of way is not in question"
may not bind it. But, disregarding that admission,
the plaintiff's title is, in my opinion, fully established.

Applying the ordinary rule of construction that,

if possible, effect should be given to every word of a
document, the language of the deed itself makes it

clear that the right of passage to and from Dry Lake
for cattle, etc., asserted in this action is distinct from

the right to use the roadway at present existing across the marl deposit

to the second concession.
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To the plaintiff's objection that the reservation 1916

relied upon is ineffectual, because a right -of way can CANADA

be created only by grant and Irwin and Hopper did CEENT
not execute the conveyance to them from the plain- FITZGERALD.
tiff, the judgment of Buckley J. in May v. Belleville(l), Anglin J.
at p. 612, gives a convincing answer.

The fact that the location and width of the passage
to Dry Lake over the land conveyed were not defined
in the deed did not render it void for uncertainty.
Deacon v. South-Eastern Railway Co.(2). Whether the
owners of the servient land had the right to assign the
way Where they could best spare it or the holder of
the easement had the right to take it where most con-
venient for his purpose (Gale on Easements, 8th ed.,
p. 510; Norton on Deeds, p. 263; Packer v. Well-
sted(3), at p. 111), as the Chief Justice of Ontario
points out, .citing Pearson v. Spencer(4), a well-
defined way across the land conveyed having been
used by cattle from the plaintiff's farm in going
to and returning from Dry Lake for many years
before and after the grant to Irwin and Hopper,
the plaintiff's right to that particular way was
probably established. But, as the learned Chief
Justice says, the judgment at the trial has recognized
the appellant's right to assign any other passage way
over its land which will serve the purpose -intended,
and of that the respondent does not complain.

That the taking away of the bank of Dry Lake at
the place where the cattle had been accustomed to
water without providing another suitable watering
place with a proper way or passage leading to it was
an unwarranted interference with the plaintiff's right

(1) 11905] 2 Ch. 605. (3) 2 Siderfin, 39, 111.
(2) 61 L.T. 377. (4) 1 B: & S., 571.
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1916 is unquestionable. The right accorded to the defend-
CANADA ant by the judgment of assigning to the plaintiff
CEMENT

Co. some suitable way other than that formerly used
V. and more convenient and less prejudicial to its mining

FITZGERALD.

-- ~ operations is probably something to which it was not
Anglin J.

entitled. The further claim, that the fact that the
land owned by it was to his knowledge purchased from
the plaintiff by its predecessors in order to dig marl
from it, gives the defendant the right in so digging to
extinguish the plaintiff's easement of passage for his
cattle, is so utterly in derogation of the grant of that
easement, which the terms of the conveyance to its
predecessors in title shew that they undertook to make,
-a bargain which equity will enforce, May v. Belle-
ville(1) at p. 612-that the mere statement of it proves
it to be untenable. The contention that the use by
the cattle on the plaintiff's farm of other drinking
places, not constantly but from time to time, involved
an abandonment by the plaintiff of the right of passage
to Dry Lake, is equally hopeless.

The appeal, in my opinion, fails and should be
dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Northrup & Ponton.

Solicitors for the respondent: Mikel, Stewart & Baalim.

(1) 1903, 2 Ch. 605.
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THE QUEBEC, MONTREAL AND 1916

SOUTHERN RAILWAY COM-f APPELLANTS *Feb. 7, 8.

PANY (SUPPLIANTS) .............. *May 2.

AND

HIS MAJESTY THE KING .......... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Railway subsidies-Aid to constructinn-Purchase of constructed line-
Construction of statute-Supplementary agreement-Rights of
transferee-Obligation binding on the Crown.

The suppliant company was incorporated by Dominion statute, 6
Edw. VII., ch. 150, with power to hold, maintain and operate
the railway of the S.S. Ry. Co. and became vested with the
franchises and property of that railway company which had
been sold in virtue of the statute, 4 & 5 Edw. VII., ch. 158. The
S.S. Ry. Co. had constructed 6Y2 miles of its railway, between
Yamaska and St. Francis River, for which it had not received
subsidy aid as authorized by 62 & 63 Vict., ch. 7, and, by 7 & 8
Edw. VII., ch. 63, in lieu of the aid provided by the former statutes,
subsidy was authorized to be paid to any company completing
the construction of 70 miles of the railway from Yamaska on a
location which included the 6/ 2 miles of railway so constructed.
Under the authority of this legislation the Crown and the appel-
lant company entered into a supplementary agreement fixing
the subsidy for the construction of this 70 miles of railway. The
company completed the unconstructed portion of the railway
and claimed subsidy for the whole length of the line including
the 6Y2 miles acquired in virtue of the sale authorized by 4 & 5
Edw. VII., ch. 158.

Held, reversing the judgment of the Exchequer Court of Canada
(15 Ex. C.R. 237), Idington J. dissenting, that the undertaking
of the company to construct the railway was satisfied whether it
actually constructed the whole line itself or purchased a con-
structed portion thereof to form part of the subsidized line, that
the statute 7 & 8 Edw. VII., authorizing the subsidy together
with the supplementary contract with the Crown constituted
an obligation binding on the Crown and the company was, con-
sequently, entitled to the amount of the subsidy applicable to
the 6Y2 miles of the railway in question.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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116 APPEAL from the judgment of the Exchequer Court
QUEBEC, of Canada(1), dismissing the suppliants' petition of

'MONTREAL .
AND right with costs.

UTHER The circumstances in which the claim for subsidy
v. was made are stated in the head-note.

THE KING.

Bdique K.C. and Aim4 Geoffrion K.C. for the
appellants.

F. J. Laverty K.C. for the respondent.

THE CHIEF JUSTICE.-I am of opinion that this
appeal ought to be allowed.

The appellant had the usual subsidy contract with
the Crown for the construction of a line of railway
70 miles in length. It utilized for the purpose of this
lifie 6'2 miles of the South Shore Railway, which it
had previously purchased. If the purchase of these
6'2 miles had been made subsequent to the contract
and for the express purpose of forming part of the sub-
sidized line I do not understand how any question
could have arisen as to the right of the appellant to
the proportion of the subsidy attributable to the 62
miles so purchased; I cannot see what difference it
makes that .the purchase was made before the subsidy
contract was entered into. It seems to me that the
undertaking to construct a railway is equally satisfied
whether the company actually construct the whole line
or purchase a portion of it ready made. The Govern-
ment itself in satisfaction of its statutory and con-
tractual liability to construct the National Trans-
continental Railway has recently purchased a short
line of railway to form part of that line.

The Government is not being asked to pay any

(1) 15 Ex. C.R. 237.
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subsidy twice over. Parliament was willing to grant 1916

a subsidy for a particular 70 miles of railroad and QUEBEC,
AIONTREAL

that is all the Government is being asked to pay. 0ND

No doubt, the subsidy to the South Shore Railway OWOUHERC

having lapsed, advantage might have been taken to V
TEKING.

obtain for the country the 62 miles of road that THE -ief
. . .The Chief

that company had constructed, without giving any Justice.
subsidy in respect of this length. Parliament might
have offered, in 1908, a subsidy for only 6312 miles,
the portion left uncompleted by the South Shore
Railway Co. That however is not what was done by
the legislature or the Government. Provision was made
for a subsidy for the whole 70 miles of railroad and
the Crown entered into the usual subsidy contract
with the appellant for this line. The appellants had
already purchased 6'2 miles of road which they could
utilize as part of the line and they duly constructed
the remainder so as to form a complete line of 70
miles in length as called for by the statute and the
contract. I can see no valid reason under these cir-
cumstances why the courts should interfere and insist
that the appellant is no.t to be paid the subsidy which
Parliament provided and the Crown agreed to grant
them.

For the debts of the South Shore Railway Co. it is
not contended that the appellant is liable. The Inter-
colonial Railway had properly proved its claim in
the liquidation of the South Shore Railway Co. and
been collocated for its dividend.. With that claim the
appellant is in no way concerned.

IDINGTON J. (dissenting).-The appellant was
incorporated in 1906, by 6 Edw. VII., ch. 150, wherein
it was recited that the franchises, railway and property
of the Quebec Southern Railway, as comprising the
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1916 railways theretofore known as the South Shore Rail-
QUEBEC, way, the United Counties Railway and East Richelieu

1\ONTREAL
AND Valley Railway, had been sold pursuant to the pro-

oATHEN visions of chapter 158 of the statutes of 1905 and had
V. been purchased by *the Honourable Frederic L. B6ique

THE KING.
and that the purchaser bought and became vested

Idington J.* with the said franchises, railway and property for the
purposes of holding, maintaining and operating the
said railway, its property and appurtenances, and that
it was expedient to incorporate a company with all
the powers and privileges necessary for the said pur-
poses.

Section 7 of said Act is as follows:-

7. The company may acquire the railway mentioned in the pre-
amble, and upon and after such acquisition the franchises rights and
privileges heretofore possessed by the South Shore Railway Company
and the Quebec Southern Railway Company shall vest in and may
be exercised and. enjoyed by the company, and the company may
thereupon hold, maintain and operate the said railway.

The railway property bought at the sale referred
to in the recital was transferred to the company thus
incorporated, pursuant to said section 7.

Section 8 of said Act is as follows:-

S. The company may.complete the railway which, by the statutes
relating to the South Shore Railway Company, the latter was author-
ized to construct, or any portion thereof, within five years from the
date of the passing of this Act; Provided that as to so much thereof
as is not completed within that period the power to complete the
said railway shall cease and determine.

This section, let it be observed, authorizes the
completion of the work begun by the South Shore
Railway Company but says nothing of the subsidies
by which in part it had been built.

The said company had reaped some subsidies but
failed to earn others and all it might have in that
regard.
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All possible claims in law which that company 1916
could conceivably have were thus put aside long QUEBEC,

MIONTREAL

before the Act I am about to refer to was enacted. AND

SOUTHERN
By 7 & 8 Edw. VII., ch. 63, intituled RWAY. CO.

an Act to authorize the granting of subsidies in aid of the construction V.THE IKING.
of the lines of railway therein mentioned,

- Idington J.
it was enacted, by section 1, as follows:-

1. The Governor-in-Council may grant a subsidy of $3,200 per
mile towards the construction of each of the undermentioned lines of
railway (not exceeding in any case the number of miles hereinafter
respectively stated) which shall not cost more on the average than
$15,000 per mile for the mileage subsidized, and towards the con-
struction of each of the said lines of railway, not exceeding the mileage
hereinafter stated, which shall cost more on the average than $15,000
per mile for the mileage subsidized, a further subsidy beyond the sum
of $3,200 per mile of fifty per cent. on so much of the average cost of
the mileage subsidized as is in excess of $15,000 per mile, such subsidy
not exceeding in the whole the sum of $6,400 per mile.

There were 72 different enterprises subsidized by
that section, and of these the appellant claims to.
recover, under item 14, which is as follows:-

14. For a line of railway from Yamaska to a point in the County
of Lotbinidre, in lieu of the subsidy granted by chapter 57 of 1903,
section 2, item 12, not exceeding 70 miles; and for a line of railway from
Mount Johnson to St. Gr6goire station, in lieu of the subsidy granted
to the United Counties Railway Company by chapter 7 of 1899, section
2, item 16, for 1 mile, not exceeding 10Y miles; and not exceeding in
all 7132 miles.

The first part of the foregoing is what I think
appellant bases its rights upon.

The subsidy granted by ch. 57 of the statute of
1903, sec. 2, item 12, is as follows:-

2. The Governor-in-Council may grant a subsidy of $3,200 per
mile towards the construction of each of the undermentioned lines
of railway (not exceeding in any case the number of miles hereinafter
respectively stated) which shall not cost more on the average than
$15,000 per mile for the mileage subsidized, and towards the con-
struction of each of the said lines of railway not exceeding the mileage
hereinafter stated, which shall cost more on the average than $15,000
per mile for the mileage subsidized, a further subsidy beyond the
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1916 sum of 83,200 per mile of fifty per cent. on so much of the average cost
of the mileage subsidized as is in excess of $15,000 per mile, such

QUEBEC, subsidy not exceeding in the whole the sum of $6,400 per mile.
MONTREAL 12. For a line of railway from Yamaska to Lotbinidre, a distance

AND
SOUTHERN not exceeding 70 miles, in lieu of the subsidy granted by item 27 of

RWAY. CO. section 2 of chapter 7 of 1899.
V.

THE KNG. Item 27 just referred to of section 2, chapter 7,
Idington J. statute of 1899, had been granted as follows:-

2. The Governor-in-Council may grant a subsidy of $3,200 per
mile towards thd construction of each of the undermentioned lines
of railway (not exceeding in* any case the nunber of miles hereinafter
respectively stated) which shall not cost more on the average than
$15,000 per mile for the mileage subsidized, and towards the construc-
tion of each of the said lines of railway not exceeding the mileage here-
inafter stated, which shall cost more on the average than $15,000 per
mile for the mileage subsidized, a further subsidy beyond the sum of
$3,200 per mile of fifty per cent. on so much of the average cost of
the mileage subsidized as is in excess of $15,000 per mile, such subsidy
not exceeding in the whole the sum of $6,400 per mile.

Then follow 51 items, covered thereby, of which
No. 27 is as follows:-

27. To the South Shore Railway Company, from Sorel Junction
along the South Shore to Lotbini&e, Quebec, a distance not exceeding
82 miles.

Such are the terms of the statutory authority
upon which appellant's claim rests.

They cannot be enlarged by any order-in-council
or agreement professing to execute the purpose
expressed in such enactments.

These subsidies granted to the South Shore Rail-
way Company had failed to be as productive to it,
as they might have been, by reason of its .failure to
earn same by the formal compliance with the language
of the statute.

There was nothing in law owing that company when
appellant acquired its assets and nothing due it by
virtue of equity or any equitable considerations which
could in law or common sense be assumed to have
passed to appellant.

280



VOL. LIII.] SUPREME COURT OF CANADA.

By virtue of such acquisition under and by virtue 196

of the purchase of the assets of a bankrupt company, QUEBEf.
. MONTREAL

the appellant neither by express terms nor any impli- AN

cation involved in that transaction could pretend it UT"E

had any moral or legal right to pose as the builder of V.
. THE KING.

that part of the road in fact built by the company -
. - Idington J.

whose assets it bought.

The terms of the enactment expressed in the grant
clearly mean what they say and that is

a subsidy of $3,200 per mile towaids the conqtruction of each of the
undermentioned lines of railway.

If, using the very illustration put forward in argu-
ment by Mr. B6ique, the appellant had for any good
reason discarded the six-and-one-half miles now in
question herein, and then already constructed by the
bankrupt company, and constructed seventy miles
of railway, it would have been competent for the
Governor-in-Council to have recognized such a claim.

Or if for any valid reason it had been found neces-
sary to diverge from the straight line and construct
seventy milesof railway between the termination of
that already constructed and an agreed point in the
County of Lotbinibre, it might also be competent for
the Governor-in-Council to have recognized such a
claim.

These suggestions or surmises cannot go far in
helping us to interpret and construe this statute but
we- must recognize the world in which we live and
what is apt to transpire therein or we will never cor-
rectly interpret anything, not even, a statute.

One is reminded, in considering this class of legis-
lation, of the language of Lord Cairns when speaking of
a somewhat analogous sort of legislation, he said in
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1986 The Directors of East London Railway Co. v. White-
QUEBEC, church(1), at p. 89:-

MONTREAL
AND We all know how these clauses are inserted in an Act of Parlia-

SOUTHERN ment of this kind. They are in the nature of private arrangements
RWAY. Co. put into the Act at the instance of particular parties, who either act

THE KING. with greater caution than other parties, or act with a desire to make
a better bargain for themselves than other parties have. made. They

Idington J. are not put in by the legislature as part of a general scheme of legis-
lation which it desires to express, but they are in the nature of par-
ticular contracts, and ought not to have any effect upon the construc-
tion of a general clause such as that which I have read to your Lord-
ships.

I think we must realize that each item following
each of these clauses we are concerned with herein
may have been the result of much bargaining. And
the curious features I have adverted to render some
things therein ambiguous. I think in principle these
ambiguities must be resolved against the appellant.

For such or other like reasons it is quite conceiv-
able seventy miles of railway might have been agreed
upon as within the phrase "towards the construction"
of a railway but it is not within the purview of the Act
to give a subsidy for anything that had been already
constructed, by someone else who is not to obtain
directly or indirectly the benefit, or any part of the
benefit, of such a grant.

The words "in lieu of the subsidy granted by
chapter 57 of 1903" etc., cannot override the obvious
purpose of the legislation (which was to secure the
construction of seventy miles of railway) and thereby
make a pure gift to appellant for something it had
no claim to either in law or equity. The moral or
equitable obligations to and claims of the bankrupt
company or its creditors for that granted by said
Act of 1903, in regard to the construction of six-and-

(1) L.R. 7 I.L. 81.
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a-half miles of railway, could not be thus compounded 1916

or compensated for by juggling of words in this QUEBEC,
MIONTREAL

fashion. No one can properly impute to Parliament AND

the crass stupidity of imagining it was thus compen- SOTHER.

sating the bankrupt company or its creditors of whom THETEKING.
respondent was one by granting to appellant which J

had not fallen heir to, or done anything entitling it to '
reap such compensation.

It is to be observed also that the language is
materially changed from that used in the two pre-
vious grants. In the first it was "from Sorel * * * to

Lotbinibre." In this it is "from Yamaska to a point
in the County of Lotbinidre." Why was the change
made? At whose instance? The enacting clause in
each statute quoted above uses identical language,
yet when it comes to the description of what the
appellant urges is identically the same thing the
language is changed. Why again I ask? Had some-
one knowing the facts pointed out that absolute iden-
tity would produce a wrong (in short an imposition
on the country) by applying the subsidy to those
six-and-a-half miles, and was the language then
adroitly or stupidly, or both, amended as we see?

Again it clearly could not have been intended to
be under the facts literally "in lieu of the subsidy
granted by chapter 57 of 1903, etc." for the obvious
reason that the donee, evidently intended to be aided
thereunder, had by virtue of the Act of Parliament
passed in 1905 been put out of existence. And the
variation of the language I have just referred to could
hardly have been so changed merely through inad-
vertence. Yet the change, if convenient to resort to
now, surely was not designedly intended.

Reliance is however placed upon the two agree-
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1916 ments made between the respondent and the appel-
QUEBEC, lant. The second I will -not trouble with, for it is

:ONTREAL but a modification and adoption of the first.
SOUTHERN The first of these is dated 25th February, 1909,RWAY. CO.

v. and begins its recitals by the following:-THE KING.
Whereas the company was authorized to build the railway here-

Idington J. inafter mentioned by the Act or Acts following, namely: -Canada,
1906, Chapter 150.

There follow this recital of alleged facts I have
already dealt with and the last recital is as follows:--

AND WHEREAS the company has established to the satis-
faction of the Governor-in-Council its ability to construct and com-
plete the said railway; and the granting of the said.subsidy to the
company has been approved by the Governor-in-Council as will
appear by reference to the order-in-council above referred to.

The first of these clearly contemplated a building
of a railway and the last the construction and com-
pletion of a railway.

This language is strangely inapt for the purpose of
expressing a bargain or agreement for the subsidizing
in favour of the appellant which was a company that
had no existence when the six-and-a-half miles of
railway now in question had been constructed, if in
fact that six-and-a-half miles was within the con-
templation of the parties.

Again the first clause of the agreement is as follows:-

1. That the company shall well, truly and faithfully make, build,
construct and complete the line of railway mentioned and described
in paragraph 14 of the first section of the "Subsidy Act," as above set
forth and recited, and all bridges, culverts, works and structures
appertaining thereto, in all respects in accordance with the speci-
fications hereto annexed marked "A," or with such amendments
thereof as may from time to time during the progress of the said work
be approved by the Governor-in-Council.

The six-and-a-half miles for which the subsidy is
now claimed and- this suit is brought had been built
long before appellant had any existence.
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How can it pretend to recover under a contract, 1916

so framed, for a subsidy that it had never earned yet QUEBEC,
MONTREAL

so expressly given only for building 70 miles of rail- AND

way and claim as part of it six-and-a-half miles of SOUTHERN

railway it never built and never in fact intended to THE ING.

build?
Idington J.

I cannot understand how this contract helps I

appellant. Nor can I understand why or how if the
building of six miles and a half done by the predecessor
in title was honestly believed to be a righteous founda-
tion for an agreement for the payment of a railway
subsidy in respect of the said six miles and a half, there
was found so much difficulty in expressing the fact
both in the recitals and in the operative clause I have
quoted from.

They seem to coincide with the interpretation I
have put upon the Act.

The resorting to such language as used is quite
inconsistent with the interpretation now set up as a
foundation for the claim herein.

It reduces the meaning of the ambiguous language
used in item 14 of the "Subsidy Act" to the obvious pur-
port of it when read in the light of the surrounding
facts and circumstances as intended to cover so much
of the part of the line indicated as in fact needed to
be built by the appellant but in no event to exceed
seventy miles so built.

There was a claim set up by the respondent's
servants that if there was any grant due in respect
of these six-and-a-half miles it was to the railway
company which had built same and in that case the
respondent was entitled to receive the benefit thereof
as a creditor of that railway company.

On the facts before us that suggestion may not be
in law maintainable but it expresses a thought which
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1916. might well have been given expression to as in line
QUEBEC, with if not exactly in accord with what has been

MONTREAL
AND acted upon.

SOUTHERN Parliament no doubt has revived and re-voted
RWAY. CO.

v. subsidies many times to the company building aTHE MNG.
railway and failing to complete it within the time

Idington J. specified, and possibly has considered or should have
considered creditors of an embarrassed company in
such a case. If this had been expressed as its purpose
.herein perhaps no one would have complained. But
what right had appellant to claim to reap that which
might righteously have been given for such a purpose
but could not, without doing an exceptionally un-
righteous thing, be given to the appellant?

It is to be observed that though appellant made
its claim on the 17th May, 1909, unsuccessfully and
the position of the Crown officers was reiterated in
another form in February, 1910, yet it was only
after three years' deliberation and consideration it
summoned courage to assert the claim herein by the
petition of right herein and then boldly claimed therein
that it had in fact built that which it never built.

I am unable to hold that buying and building are
identical and convertibly equivalent terms.

I think it matters not what the orders-in-council dis-
close if my interpretation and construction of the
statute and the agreement, or of either, is maintainable.

Therefore I shall not confuse what I have tried to
make plain by an analysis of what seem to me to have
been results of inadvertence and could not in my view
bind respondent.

I think the appeal should be dismissed with costs.

DUFF J.-The appeal should be allowed with
costs.
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ANGLIN J.-The statute of 1906, chap. 150, which 1916

incorporated the suppliant company recited the QUEBEC,
MONTREAL

sale by the Exchequer Court of the franchises, rail- AND

way and property of the Quebec Southern Railway, SOT HERN

comprising inter alia the South Shore Railway, to THE

the Honourable Frederic L. B6ique, and authorized A
Anglin J.

the suppliant company to acquire and complete the
said railway. At that time about 184 miles of the
82 miles of railway from Sorel Junction to Lotbiniare,
which the South Shore Railway Company had been
authorized to construct, had been completed-12
miles from Sorel to Yamaska and about 614 miles
from Yamaska to the St. Francis River. The South
Shore Railway Co. had received the subsidy for the 12
miles section, but no subsidy had been paid for the
614 miles. On the 20th Jan., 1902, the Government
inspecting-engineer reported the completion of the
614 miles from Yamaska to St. Francis River by the
Quebec Southern Railway Company. In a report of
the 31st January, 1908, he repeated -that statement
adding:-

No subsidy was paid, however, the completed section being less
than (10) ten miles in length.

(62 & 63 V., ch. 7, sec. 7.) It is only reasonable to
suppose that Parliament was cognizant of these facts
when, during the session of 1908 (7 & 8 Edw. VII.,
ch. 63, sec. 1, item 14), it authorized the grant of a
subsidy for 70 miles of railway "from Yamaska to a
point in the County of Lotbinibre"-the balance of
the 82 miles which were to have been built by the
South Shore Railway Company (for which a subsidy
had been first authorized in 1899 by item 27 of sec-
tion 2 of chapter 7), excluding the 12 miles from Sorel
Junction to Yamaska for which the subsidy had been
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m1 paid to the South Shore Railway Company, but in-
QUEBEC, cluding the 6% miles from Yamaska to the St. Francis

MONTREAL .
AND River built by the South Shore Railway Company

OUTH""N for which no subsidy had been paid. - The subsidyRWAY. CO.
THE of 1908 is expressly granted

- in lieu of the subsidy granted by chapter 57 of 1903, section 2, item 12,
Anglin J.

which in turn had been granted,
in lieu of the subsidy granted by item 27 of section 2 of chapter 7 of 1899.

Under the authority of this legislation a subsidy con-
tract (25th Feb., 1909), and a supplementary con-
tract (17th Dec., 1909), fixing the amount of the
subsidy under section 10 (7 & 8 Edw. VII., ch. 63),
for 70 miles from Yamaska to a point in the County of
Lotbiniare, were duly entered into between the sup-
pliant company and His Majesty the King, repre-
sented by the Minister of Railways.

The Government officials, however, withheld pay-
ment of $26,765.45 of the 'subsidy payable to the
suppliant company on the ground that that sum was
due to the Crown in respect of traffic balances between
the Intercolonial Railway and the South Shore Rail-
way prior to the sale of the latter by the Exchequer
Court. In answer to the petition of right claiming
this balance of $26,765.45 the Crown, by its state-
ment of defence, also takes the position that the
petitioner is not entitled to any subsidy in respect
of the 614 miles of railway built by the South Shore
Railway Company.

The learned assistant-judge of the Exchequer
Court held that the Crown was not entitled to set
off or compensation in respect of the traffic balance
due the Intercolonial Railway because the sale to
the Quebec Southern Railway had been made free of
all charges, liens and incumbrances, and the subsidy
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in question is claimed by the suppliant not as assignee 1916

of the rights of that company-its rights thereto QUEBrC,
MONTREAL

having in fact lapsed, under the terms of its subsidy AND

contract, owing to the non-completion of the under- SOUTHERC

taking within the time stipulated-but by virtue of V.
THE KING.

the statute of 1908 and the contracts of 1909 above
Anglin .J.

mentioned. Neither in their factum nor at bar in
this court did counsel for the Crown controvert this
holding of the learned trial judge. They rest their
case in support of the judgment dismissing the peti-
tion of right on the ground, held in their favour in the
Exchequer Court, that the suppliant company is not
entitled to any subsidy in respect of the 614 miles from
Yamaska to the St. Francis River because it did not
actually construct that part of the railway, and also
on an alleged estoppel arising out of the fact .that the
company had retained and cashed a cheque for
$43,414.55 tendered it by the Crown as a balance due
after deducting the Intercolonial Railway claim of
$26,761.45.

As to the latter point the evidence shews that the
cheque was cashed only after the company had pro-
tested against the deduction and had received some
assurance from the Railway Department that the
cashing of it would not prejudice its rights in regard
to payment of the sum withheld. Under these cir-
cumstances the retention and cashing of the cheque
affords no evidence of intent on the part of the company
to abandon any right it might have to payment of
the sum withheld. It does not raise an estoppel.
Day v. McLea(1).

It is quite within the power of Parliament, if it
should see fit to do so, to authorize the grant of a

(1) 22 Q.B.D. 610.

19
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* 19 subsidy for a portion of a railway already constructed
QUEBEC, by others to a company which assumes the burden of

MONTREAL
AND completing the undertaking. There is no reason to

SOUTHERN
RWAY. CO. suppose that when the. statute of 1908 was passed

THE ING. uthorizing the payment of a subsidy in respect of a
Ai line of railway 70 miles long from Yamaska to a point

Anglin J.
- in the County of Lotbinibre, in lieu of a subsidy pre-

viously granted which had lapsed, Parliament was not
fully aware that the Quebec Southern Railway Com-
pany had, before 1902, actually constructed 614 miles
of the 70 miles from Yaniaska to a point in the County
of Lotbinibre and that that 614 miles sold by the
Exchequer Court had been acquired by the Quebec,
Montreal and Southern Railway Co. under the express
authority conferred by its Act of incorporation and
formed part of the 70 miles in respect of which Parlia-
ment was then asked to authorize the payment of a
subsidy. On the contrary, from the evidence afforded
by its own statutes there is reason to believe that
Parliament knew these facts and that, with that
knowledge, it meant to authorize the payment to the
Quebec, Montreal and Southern Railway Co. of a
subsidy in respect of the 614 miles now in question.
The contract and supplementary contract converted
that authorization into a contractual obligation on the
part of the Crown and, in my opinion, gave to the sup-
pliant company, on completion of its undertaking, a
right to payment according to the terms of those
contracts which it is entitled to enforce by petition of
right in the Exchequer Court.

I would, for these reasons, allow this appeal. The
appellant should have its costs throughout.

BRODEUR J.-This is a petition of right by which
the suppliant (now the appellant) seeks to enforce the
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payment of a railway subsidy authorized by statute 1916
and provided for in the subsidy agreement between QUEBEC,

the Crown and the appellant. MONREAL

It had been considered of public interest that a NTHE
railway should be built on the south shore 'of the St. E

TE KING.
Lawrence from Sorel Junction to Lotbinidre, a distance
of 82 miles.

In 1899 a subsidy of $3,200 per mile had been
granted by Parliament for the construction of that
railway to the South Shore Railway Company.

Thq latter company started to build from Sorel
Junction to the Yamaska River, a distance of 12
miles, and then from Yamaska to St. Francis River, a
distance of 612 miles.

The Government paid, in 1902, for the 12 miles
covering the distance between Sorel and Yamaska but,
as the section of the road from Yamaska to St. Francis
was less than 10 miles, no subsidy was paid for the 62
miles built.

One of the conditions of the grant was that the
railway should be completed before the 1st of Sep-
tember, 1903, and, as that condition had not been ful-
filled, Parliament in 1903 renewed the subsidy in the
the following terms:-

for a line of railway from Yamsaka to Lotbinikre, a distance not
exceeding 70 miles, in lieu of the subsidy granted by item 27 of see.
2 of ch. 7 of 1899.

The Minister of Railways who introduced that
legislation knew that a part of the railway subsidized
in 1899 had been built, namely from Sorel to St.
Francis River, but as the payment of the subsidy had
been made only for the section between Sorel and
Yamaska he had Parliament to renew the subsidy
from Yamaska to Lotbiniare, a distance of 70 miles.

It is to be noticed also that this subsidy is not
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1916 payable to the South Shore Railway Co., as provided
QUEBEC, by the Act of 1899, but to any company. That is likely

MONTREAL
AND due to the fact'that changes were being made with re-

SOUTHERN
RWAY. Co. gard to the ownership of the railway.
THE KINo. By ar Act passed in 1900 by the Provincial Legis-

-r - lature a new company called the Quebec Southern
Brodeur ..

Railway Company had been incorporated with power
to acquire the railways of the United Counties Rail-
way Company and the East Richelieu Valley Railway
Company and with power to amalgamate the latter
railways with the South Shore Railway.

The amalgamation took place; but on account of
difficulties, mostly financial, a receiver was appointed
and, in 1905, Parliament authorized the sale of the
railway.

The sale took place. through the Exchequer Court
and the registrar sold to the new company which was
formed, which is now the appellant company, on the
4th January, 1907, the property of the South Shore
Railway Co., together with all and singular rights-of-
way, improvements, franchises and property of every
kind of the said company including

subsidies and privileges in connection with said railways, excepting,
however, the subsidy granted by the Quebec Government in con-
nection with the Yamaska and the St. Francis bridges.

In 1908, Parliament renewed the subsidy which
had been voted in 1903 in the following words:-

for a line of railway from Yamaska to a point in the. County of Lot-
binidre in lieu of the subsidy granted by chapter 57, 1903, section 2,
item 12, not exceeding 70 miles.

It .is pretty evident, by this new legislation,
that Parliament intended to give a subsidy not only
from St. Francis River but also from the Yamaska
River in order to cover the part which had been built
for some years. The Governor-in-Council was em-
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powered by the "Subsidy Act" to make a subsidy 1

agreement with any company which would build the QUEBE',
M\ONTREAL

railway between Yamaska and Lotbinibre and, as the AND

appellant company was the only one authorized at SOUTHE1N

the time to build a railway in that locality, a subsidy ITHE KING.
agreement was passed between the appellant company
and the Government by which a subsidy would be Brodeur J.

paid to them from Yamaska to Lotbinibre.
The Government paid from time to time subsidies

which covered the six miles built by the South Shore
Railway Co.

The Government then considered the contract and
the "Subsidy Act" as covering that section which
had been built by the South Shore Railway Company.

It is claimed now by the Government that the
"Subsidy Act" contemplated a railway to be built
and not one already built.

It seems to me that such a construction could not
be put on the Act and on the agreement. It was well
known at the time by the Department, it was in
evidence in 1903 and in 1908 that the section of the
railway between Yamaska and St. Francis had been
built. However, the Minister of Railways asked
Parliament that a subsidy should be paid for not
from St. Francis River but from Yamaska.

When the matter was before Parliament, there
was also some discussion as to subsidized railways
being partially built (p. 13482 Debates, 1907-8). So
it seems to me very clear from the language of the
statute and from the language of the subsidy agree-
ment that Parliament intended to vote a subsidy
not only for the section to be built but for the part
which had already been constructed.

It is claimed further by the respondent that the
authority to grant a subsidy under the statute is not
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1916 mandatory but purely discretionary; and the cases of
QUEBEC, The Hereford Railway Company v. The Queen(1), De

MONTREAL
AND Galindez v. The King(2); Canadian Pacific Railway

"OUTHERN Co. v. The King(3), are quoted in support pf that
V. contention.

THE KING.

Brodeur J. It is to be noticed that in those cases the action
- was based on the statute and not on the contract and

subsidy agreement passed between the Government
and a railway company.

I fully recognize that the Governor-in-Council
would be absolutely within its discretion in refusing
to pass any contract with the appellant company; but
when they decide to pass such a contract, when they
have exercised their discretion, then the contract and
the statute become binding on the Crown and the
Crown is obliged to carry out the obligation which it
contains, the same way as the railway company is
obliged also to carry out the obligation therein con-
tained; otherwise, it would be rather serious that the
company would undertake under such agreement to
construct a railway and, when the time would come to
make the payment, that the Government could say:

Well, we are not bound to pay you.

I may say further that that question was raised in
the case of the Grand Trunk Pacific Railway Co. v.
The King before the Privy Council(4), and the learned
counsel for the Government claimed in his factum that

it is open to the Government to evade their liability
by refusing to come to. an agreement or abstaining
from coming to an agreement; but those representing
the Government did not think it advisable to argue it

(1) 24 Can. S.C.R. 1. (3) 38 Can. S.C.R. 137.

(2) 39 Can. S.C.R. 682. (4) (1912) A.C. 204.
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before the Privy Council and Lord Macnaghten, at 1916

page 210, suggests that the point did not commend QUEBEC,
MONTREAL

itself very much to him. AND
SOUTHERN

For these reasons, I think the Government must RWAY. Co.

pay the railway subsidy which the company appellant THE ING.

seeks to recover from the Government and that the Brodeur .

judgment of the Exchequer Court dismissing the peti- -

tion should be reversed.

It is recommended that the Crown should pay the
costs of this court and the court below.

0 Appeal allowed with costs.

Solicitors for the appellants: B~ique & Bgique.

Solicitors for the respondent: Blair, Laverty & Hale.
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1916 ALFRED LAFOREST (PLAINTIFF) ..... APPELLANT;

*Feb. 9. AND
*May 2.

-- THE FACTORIES INSURANCE RESPONDENTS.

COMPANY (DEFENDANTS) ......

ON APPEAL FROM THE COURT OF KING'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC.

Fire insurance-Statutory conditions-R.S.Q., 1909, arts. 7034, 7035,
7036-Notice-Conditions of application-Conditions indorsed on
policy-Keeping and storing coal oil-Agent's knowledge-Waiver
-Adjustment of claim-Offer of settlement by adjuster-Estoppel
-Transaction.

As required by article 7034 of the Revised Statutes of Quebec, 1909,
the statutory conditions were printed upon the policy of insur-
ance. The application for the insurance did not refer to them but
contained a condition that the insured should not use coal oil
stoves on the premises insured. At 'the time the premises were
destroyed by fire coal oil was kept and stored there in excess of
the quantity permitted by clause 10 of the statutory conditions,
without written permission of the insurance company. The
company had given no written notice to the insured pointing out
particulars wherein the policy might differ from the application
as provided by the second clause of the conditions.

Held, Brodeur J. dissenting, that the law did not require the statu-
tory conditions to be referred to in applications for insurance;
that all applications for insurance to which the Quebec legis-
lation applies must be deemed to be made subject to those con-
ditions, except as varied under articles 7035 and 7036, Revised
Statutes of Quebec, 1909, and that there was no necessity for the
insurance company to give notice, as mentioned in the second
clause of the conditions, calling the attention of the insured to
the conditions indorsed upon the policy of insurance.

Per curiam.-Knowledge by an agent soliciting insurance that coal
oil, in large quantities, was kept and stored upon the premises to
be insured does not constitute notice of that fact to the company
insuring them, nor does notice that coal oil in such quantities was
kept and stored upon the premises prior to the insurance involve
knowledge that it would be kept there afterwards in violation of

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,

Anglin and Brodeur JJ.
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the conditions of the policy. Fitzpatrick C.J., held that know- 1916

ledge by the agent was knowledge of the company but was not
. LAFOREST

equivalent to waiver of the condition of the policy respecting
the keeping or ,toring of coal oil. FACTORIES

In the absence of proof that adjusting agents employed by the insurer INSURANCE

had authority to dispose of the matter, the offer of settlement of Co.
the claim by the adjuster does not constitute waiver on the part
of the insurer of objections which might be urged against theclaim.

APPEAL from the judgment of the Court of King's
Bench, appeal side, reversing the judgment of Pouliot
J., at the trial, in the Superior Court, District of
Arthabaska, and dismissing the plaintiff's action with
costs.

The circumstances of the case are stated in the
head-note and the questions in issue on the present -

appeal are set forth in the judgments now reported.

G. G. Stuart K.C. and Cripeau K.C. for the appel-
lant.

Aim6 Geoffrion K.C. and Perrault K.C. for the
respondents.

THE CHIEF JUSTICE:-At the close of the argument
I was under the impression that the plaintiff, appel-
lant, was fairly entitled to succeed. But a careful
examination of the pleadings and evidence, docu-
mentary and oral, leads me irresistibly, if regretfully,
to a contrary conclusion.

The action is brought to recover the amount due
under a policy of insurance on a stock of goods in a
country store in the Province of Quebec. There is no
doubt that the goods covered by the policy were
destroyed by fire on the 25th November, 1913. The
company sets up by way of defence every objection
that the ingenuity of counsel could suggest and the
plaintiff is entitled at least to the benefit of my opinion
that his claim was made honestly and he fails to
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1916 succeed on a ground which involves neither moral
LAFOREST nor legal turpitude.

V.
FACTORIES The action was maintained in the Superior Court,
INSUNCE but on appeal it was held that there was a breach of

TheChief the condition in the policy which forbade the keeping
Justice. and storing on the premises of coal oil in quantities

exceeding five gallons without the permission in
writing of the company and on that ground the action
was dismissed. In my opinion that judgment must be
affirmed.

I am satisfied that the insured was in complete
ignorance of the statute when he applied for the
insurance and it does not appear that his attention
was ever drawn to the condition now invoked after the
policy came into his possession. He acted throughout
in perfect good faith and frankly disclosed to the
officials of the company at the date of his application
and when he filed his claim that coal oil was kept
on the premises. Were I dealing with this case in
the court of first instance I would have some diffi-
culty in finding that the evidence was sufficiently
conclusive as to the quantity of oil in the store at the
time of the fire. The clerk, Lacerte, says that during
the evening of the day preceding the fire he brought
one "quart" of oil into the store, and that he sold a
quantity which he estimates at possibly about twelv'e
gallons and I accept this evidence in preference to
that given by the witness Demers. There is no
evidence as to the quantity of oil contained in a
" quart" and Laforest speaks of a "tonne" containing
45 gallons. It does not appear that the one measure
is deemed to be the equivalent of the other. Tech-
nically there is of course a wide difference between the

two.
However, I am not satisfied that I have sufficient
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doubt to rebut the presumption that the decision 1916

appealed against is right. LAFOREST

The appellant also urges that the agent of the FACTORIES
INSURANCE

company, who solicited the risk, visited the premises, Co.
and knew that coal oil was kept and stored there at the Thechief
time he filled in the application. Although I am of Justice.
opinion that his knowledge was the knowledge of the
company because acquired in the course of his employ-
ment (Bawden v. London, Edinburgh and Glasgow
Assurance Co.(1); Wells v. Smith(2) ), I cannot
hold that knowledge to be equivalent to a waiver
of the condition which requires that, once the policy
attaches, coal oil cannot be kept or stored on the
premises without the written consent of the company.

The appellant relies also on the second statutory
condition which creates a presumption that the policy
issued conforms to the terms of the application. This
point is so fully and satisfactorily covered by my
brother Anglin in his notes that it is unnecessary for
me to do more than refer to Provident Savings Life
Assurance Society v. Mowat(3).

At the argument I was strongly inclined to hold
that the appeal must succeed because the parties had
subsequently to the fire entered into au agreement
which in the language of the Quebec Code is called a
"transaction" (1918 C.C.) with respect to this claim
and that in the result the plaintiff was entitled to
recover $2,800. I accept the version given by the
plaintiff and his wife of the interview during which
the compromise was discussed. But to transact it was
necessary for the officials of the company to have
complete control over the subject matter in dispute

(1) [1892] 2 Q.B. 534. (2) [1914] 3 K.B. 722.

(3) 32 Can. S.C.R. 147.
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1916 (1919 C.C.) and I cannot find in the record sufficient
LAFOREST evidence to justify me in holding that Demers and
FACTORIES Tanguay had such control. The principle of the
INS"c Quebec law is:-

The Chief Peuvent seuls transiger les mandataires et administrateurs du patri-
Justice. moine d'autrui qui ont regu un pouvoir sp6cial h cet effet. King v.

Pinsonault(1).

This appeal must be dismissed with costs.

IDINGTON J.-The appellant stored and kept upon
his premises within the meaning of one of the statu-
tory conditions of the policy of insurance in question
herein, as an identically worded policy was construed,
by a minority in this court and by the Judicial Com-
mittee of the Privy Council in the case of Thompson
v. Equity Fire Ins. Co.(2), and thereby forfeited his
right to recover herein.

The application of appellant for the insurance in
question herein contained the following obligation on
his part:-

De plus le requirant s'engage h ne garder ni chaux, ni cendre dans
les vaisseaux de bois, dans ou auprbs des b^timents ci-dessus, h ne faire
aucun usage de poile h p6trole ou h gazoline, ni A prendre aucune
autre police d'assurance sur les m~mes propridtis dans d'autres com-
pagnies, sans en avertir celle-ci, sous peine de nullit6 de la police qu'il
demande.

His counsel now presents the novel argument that
inasmuch as in the same set of statutory conditions
required by law to be indorsed on every policy of
insurance there is the following clause,

After application for insurance, it shall be presumed that any
policy sent to the assured is intended to be in accordance with the terms
of the application, unless the company points out in writing, the par-
ticulars wherein the policy differs from the application,

(1) L.R. 6 P.C. 245.
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the respondent was bound to point out in writing the 1916

first mentioned condition, as a particular wherein the LAFOREST

policy differed from the application. FACTORIES
INSURANCEI am unable to assent to this proposition. Co.

There is in fact no conflict between the terms of Idington J.

the application and the policy if we have regard to
the law (now well known to insured) binding the
insurer to print upon its policy the statutory con-
ditions.

It may be that the obligation above quoted from
the application would be a new or additional condition
which unless also printed in a different coloured ink,
as required by the statute, might by such omission
become null.

That is the converse of this case and the insured
is protected by the statute in that regard.

The obvious purpose of the condition, which is
now presented for our consideration, was to meet the
not infrequent cases of a variation in or departure
from the description of the subject matter insured, as
given in the application, or the time to run, or rate
(if any) specified therein.

Such like errors sometimes might creep in and the
insured was thus protected.

It is suggested that the condition, by virtue of
which I hold the appellant fails, is one which an
insurer might waive. It is very suggestive that
the contention does not seem to have been set up
in the appellant's pleadings. The omission might be
overcome if the law and facts sustained the contention,
but, if serious, why was it omitted from the pleading?

The appellant also sets up that the respondent
settled and agreed to pay the sum claimed.
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I- That is met by evidence disputing that of appel-
LAFOREST lant and that in any event the agent had no power to
FACTORIES bind respondent in that regard.

INSURANCE
Co. Holding these views there is no need to consider

Idington J. other issues raised.

I think the appeal must be. dismissed with costs.

DUFF J.-The appeal should be dismissed with
costs.

ANGLIN J.-The appellant urges three grounds of
appeal against the judgment of the Court of King's
Bench which held that he cannot recover upon his
insurance policy with the defendant company, because,
in breach of statutory condition 10 (f), which was
indorsed upon the policy as required by article 7034
R.S.Q., when his premises were burned he had upon
them for the purpose of sale thirty gallons of coal
oil without having obtained the permission in writing
of the company. Thompson v. Equity Fire Ins. Co.(1).

(1) The appellant maintains that the company
through its agents adjusted his loss at $2,800 and
agreed to pay him that sum in satisfaction of his
claim. This fact is denied: it has not been found in

* favour of the appellant; and the evidence does not
warrant such a finding being made.

(2) He contends that, because the application
signed by the insured contains conditions, to which
he thereby agrees that his policy shall be subject, but
neither sets out the statutory conditions nor refers to
them, it must, under the second statutory condition,
in the absence of written notice from the company to

(1) 119101 A.C. 592.
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the insured particularly calling the conditions indorsed 1916

upon the policy to his attention, be deemed free from LAFOREST

all such conditions not covered by those expressed in FACTORIES
INsURAN CE

the application, i.e., it must be deemed such a con- Co.
tract as would be constituted by a bare acceptance Anglin J.

of the application of the insured.

By article 7034 R.S.Q. every company is required
to print the statutory conditions upon every policy of
fire insurance which it issues and is allowed to vary
such conditions only by complying with articles 7035
and 7036. If the conditions are not so printed the
policy is nevertheless deemed subject to those of
them which contain provisions in the interest of the
insured. If the statute is complied with, the statu-
tory conditions in favour of the company as well as
those in favour of the insured create contractual
obligations between them. Having regard to this
state of the law every application for insurance should,
in my opinion, be deemed an application for a policy
subject to the statutory conditions, except in so far
as they may be varied in conformity with article
7035-that is, for a policy which the company may
lawfully issue. It may well be that the effect of
statutory condition No. 2 is to prevent the insurance
company binding the insured by any condition inserted
in the policy, other than the statutory conditions, by
way of variation or otherwise, which differs -from or
adds to those expressed in the application. It may be
that the statutory conditions themselves should be
deemed modified in so far as they are inconsistent
with any term expressed in the application- although,
in the absence of a variation noted upon the policy
itself as prescribed by article 7035, that view would
seem to present some difficulties. But the legislature
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0916 did not intend that the statutory conditions should be
LAFOREST set forth in the application for insurance; and I am
FACTORIES satisfied that, where these conditions have been duly

INS NCE printed upon the policy as required by the statute,

Anglin J it is subject to them, notwithstanding that they are
-- neither set forth nor expressly referred to in the appli-

cation. In so far as anything in the opinion of Osler
J.A. in Mitchell v. City of London Assurance Co.(1),
at pages 278-9, may conflict with this conclusion I
am, with great respect, unable to agree with it.

(3) Because, as counsel for the appellant asserted,
it is common knowledge that the sale of coal oil is
a part of the business of every country general-store,
and the agent for the defendant company, when solicit-
ing the plaintiff's insurance, saw coal oil on his prem-
ises, he contended that the company should not be
heard to set up the condition relied upon; and he cited
Mitchell v. City of London Assurance Co.(1), in support
of his argument. But the keeping of coal. oil upon
the insured premises is not a necessary part of the busi-
ness in the case of a country general-store as is the
carrying of a small quantity of lubricating oil upon
a steam tug. Coal oil might have been kept outside
and brought into the shop, if. at all, in the permitted
quantity, i.e., not exceeding five gallons. Notice to
a mere soliciting agent-unlike notice to a general
agent-is not ,notice to the insurance company; and,
if it were, notice that coal oil was kept on the premises
before they were insured does not involve knowledge
that it will be kept there afterwards in violation of
an expressed condition of the policy.

The appeal, in my opinion, fails and should be dis-
missed with costs.

(1) 15 Ont. App. R., 262.
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BRODEUR J. (dissident).-II s'agit d'une r6clama- 1916

tion pour assurance contre le feu. Plusieurs questions LAFOREST

ont t6 soulevies par la d6fenderesse, la compagnie FAT;RIES

d'assurance, contre la r6clamation du demandeur. Ce INSIANCE
dernier a eu gain de cause en Cour Sup6rieure; mais Brodeur 1.
en cour d'appel il a 6 d6cid6 que l'assur6 ne pouvait
pas r~clamer la valeur des pertes qu'il avait encourues
parce qu'il avait dans son magasin de l'huile de charbon
pour une quantit6 plus considerable que celle permise
par les conditions de la police.

Le demandeur appelle de ce jugenent devant
cette cour et pr6tend entr'autres choses que la condi-
tion de la police sur laquelle la cour d'appel s'est
bas6e pour renvoyer sa demande ne fait pas partie
des obligations contractuelles qui existaient entre lui
et la compagnie d'assurance.

Contrairement h la pratique qui est g6n6ralement
suivie, me dit-on, depuis que la l6gislature a jug6
a propos de d6terminer les conditions des polices
d'assurance, la compagnie intimbe a, dans le cas actuel,
fait signer une demande d'assurance par le demandeur.

Il s'agit de savoir si, lorsqu'il y a une demande
d'assurance de faite, les conditions ins6r6es dans la
police qui seraient incompatibles avec cette demande
peuvent 6tre invoqu6es par l'assureur.

L'article 7034 des Statuts Refondus de la Province
de Qudbec d6clare que les conditions indiquies dans
cet article font partie de tout contrat d'assurance A
l'encontre de l'assureur. Parmi ces conditions est le
No. 2 qui se lit comme suit:

Apres la demande d'assurance, il doit tre considcr6 que toute
police envoyde A l'assur6e est eens6e conforme aux termes de la
demande, a moins que la compagnie n'indique par 6erit les d6tails sur
lesquels la police differe de la denande.

20
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1916 Il me semble que cet article est suffisamment
LAFOREST explicite par lui-mime pour qu'il ne pr6te pas a

V.
FACTORIES ambiguit6. Il ne consacre, apris tout, que la doctrine

INSURANCE
Co. qui se trouve dans tout contrat, c'est que du moment

Brodeur J. qu'il y a une proposition de faite et que cette proposi-
- tion est accept6e, le contrat est cens6 fait suivant les

termes de la proposition. Pour le contrat d'assurance,
on stipule donc que s'il y a une demande d'assurance
et qu'une police soit 6mise en r6ponse h cette demande,
cette police est reput~e conforme aux termes de la
demande, A moins que la compagnie n'indique for-
mellement qu'elle est incapable d'accepter la proposi-
tion qui lui est faite.

Pourquoi cette l6gislation a-t-elle 6 adoptie?
C'est que les compagnies d'assurance avaient

I'habitude d'ins6rer en tout petits caractres dans leurs
polices multitude de conditions et de clauses qui
avaient virtuellement pour effet de faire disparaitre
toute source d'obligations de leur part. Les tribunaux
ont A maintes reprises donn6 une interpritation
lib~rale A ces clauses extraordinaires. M,/ais, d'un autre
c6td, elles donnaienit lieu A des procks si nombreux que
le lgislateur a cru devoir intervenir et stipuler les con-
ditions dans lesquelles ces polices seraient censdes 6tre
4mises, tout en d6clarant, cependant, que ces con-
ditions ne valaient qu'A l'encontre de l'assureur.

Le l6gislateur a d6clari cependant en mime temps
quelles 6taient les conditions auxquelles l'assurd pour-
rait se trouver oblig6 et il a pris le soin de r6diger lui-
meme ces conditions afin d'6viter les surprises, je
pourrais peut-6tre mime dire les fraudes, qui taient
pratiquies ant~rieurement l'encontre de l'assur6. II a
laiss6 aux parties contractantes le soin de d~terminer
si, en tant que l'assur6 est concern6, elles feraient partie
du contrat ou non.
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L'une de ces conditions stipul6es par 1'article 7034 1916

est la condition No. 10 qui comporte que la compagnie LAFOREST

n'est pas responsable'des pertes suivantes, savoir FACTO RIE-
INSURANCE

(f) De la perte ou du dommage advenant lorsque du p6trole Co.
ou de I'huile de charbon, de la camphine, de la gazoline, un fluide Brodeur J.
inflammable, de la benzine, du naphte ou tous produits liquides en
provenant, on toutes parties constituantes d'iceux (sauf de L'huile de
charbon clarifi6e pour fin d'6clairage seulement, d'une quantit6
n'exc6dant pas cinq gallons, * * *)

Cette condition que je viens d'indiquer textuelle-
ment peut-elle 6tre invoqu6e dans le cas actuel par la
compagnie d'assurance?

Je dis que non; et voici pourquoi:

Une demande d'assurance est faite par Laforest,
le demandeur. Cette demande d'assurance diterminait
le montant de l'assurance qu'il d~sirait avoir, le taux,
la prime, le fonds de magasin A assurer et la bitisse
dans laquelle se trouvaient ces marchandises. II
faisait une description, en rdponse h certaines questions
qui lui 6taient pos6es, de la valeur du terrain, des
bitiments, des hypothiques qui les grevaient et il
d6clarait s'il avait d6jA pass4 au feu, quels etaient les
moyens de protection qu'il avait contre le feu, A qui les
pertes devraient 6tre payables, et il ajoutait ceci:

Le dit requ6rant assure et convient, par les pr6sentes, envers la lite
compagnie, que ce qui pr-eide est la vraie, juste et entibre exposition
de tous les faits et circonstances, concernant la condition, situation,
valeur et risque de la propri6t6 qui doit 6tre assur6e, en tant qu'il le
connait lui-m('me et consent A ce que telle description avec le plan
d'autre part, soit considere comme formant la base de responsabilit6
de cotte compagnie, ainsi qu'une partie essentielle de ce contrat
d'assurance. Et il est de plus convenu que si lagent signe ou
reimplit cette formule de demande, it sera, en ce cas, I'agent du
re(u6rant et non do c2tte compagnie. De plus le requ6rant
.s engage A no garder ni chaux, ni cendre, dans les vaisseaux de bois,
dans un on aupros des batinients ci-dessus, A ne faire aucun usage de
puble Li p6trole on A gazoline, ni A prendre aucune autre police
d'assurance sur les m6ines proprits dans d'autres compagnies, sans
en avertir celle-ci. sons poine de nullit6 de la police qu'il demande.
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1916 Chaque fois qu'une propridt6 assurde - cotte compagnie aura k6
dtruite ou endommag6e par le feu, ou la foudre, la balance du billetLAFOREST
de ddp6t non cotisde sera dduite de la r6claiation h payer. 11 est

F.CTORIEs de plus par les presentes compris et convenu que dans le cas
INSrRANCE de dommage A la propri&d6 assur6e ou de destruction d'icelle, cette

Co. compagnie ne sera dans aucun cas responsable pour plus des deux

Brodeur J. tiers de la valeur de cette propridt6 au moment de la porte, dans le
-- cas ohi it y aurait d'autres assurances dans une proportion pro rata

des deux tiers de la valeur de la propridt6 assurkc. Toutes d6clara-
tions ou rdponses autres que celles mentionndes dans la pr6sente appli-
cation ne pourront 6tre invoquies contre la compagnie.

Voilh les conditions auxquelles il propose a la
compagnie d6fenderesse de l'assurer. La compagnie
d6fenderesse, -en r6ponse A cette demande, envoie une
police et sur le dos de cette police nous trouvons
toutes les conditions de 1'article 7034. Nous trouvons
entr'autres la condition No. 2 que j'ai cit6e plus haut
et la condition No. 10.

La condition No. 2 lie n6cessairement la compagnie,
car Particle nous dit que.les conditions indiquies dans
cet article doivent 6tre consid6rdes A 1'encontre de
l'assureur comme garantie de tout contrat d'assurance.
Cette condition d~clare formellement que le contrat
d'assurance doit 6tre consid~r6, dans ces circonstances,
comme 6tant absolument conforme aux termes de la
demande, .1 moins que la compagnie n'ait indiqu6 par
6crit les d6tails sur lesquels la police diff~re de la
demande. Or, il n'y a pas de preuve au doissier, il
n'a pas t sugg6r6 non plus et il n'a pas 6t plaid6
que la compagnie avait indiqu6 qu'elle -ne pouvait
6mettre une police aux conditions 6num6r6es dans la
demande. La compagnie est done cens6e, suivant
moi, avoir voulu assurer le demandeur aux conditions
qu'il indiquait dans sa demande; et toutes les autres
conditions, par cons6quent, qu'elle peut avoir ins6r6es
sur le dos de la police ne sauraient lier l'assur6.

L'intim6 invoque en sa faveur le jugement reidu
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par cette cour dans la cause de Provident Savings Life 1916

Assurance Society v. Mowat(1), oi il aurait t d~cid6 LAFOREST
v.

que FACTORIES

INSURANCE
A contract of life insurance is complete on delivery of the policy Co.

to the insured and payment of the first premium. Where the -

insured, being able to read, has had ample opportunity to examine the Brodeur J.
policy, and not being misled by the company as to its terms nor
induced not to read it, has neglected to do so, he cannot after paying
the premium, be heard to say that it did not contain the terms of the
contract agreed upon.

Je ne crois pas que cette d6cision, qui a t rendue
en 1902, puisse 6tre invoqube sous La l6gislation
post~rieure qui a d6termin6 les conditions dans les-
quelles les contrats d'assurance contre le feu se forme-
raient.

La livraison de la police aurait pu d'abord Her
l'assurM, comme l'a d6cid6 la Cour Supr6me dans cette
cause de Mowat; mais maintenant je considbre que la
l6gislation en d6crtant que la police sera cens6e 6tre
conforme aux termes de la demande a mis A n6ant le
principe de droit 6nonc dans cette d6cision.

Dans ces circonstances, je suis donc d'opinion que
la condition invoquie contre l'assure par la cour
d'appel ne le lie pas, ne peut pas 6tre invoqu6e contre
lui; et, par cons6quent, le jugement de la Cour Sup6-
rieure qui a condamn6 la compagnie d'assurance A
payer la somme qu'elle s'est engagde de payer est bien
fond6.

L'appel devrait tre maintenu avec d6pens de
cette cour et de la cour d'appel.

Appeal dismissed with costs.

Solicitors for the appellant: Cripeau & Cot.
Solicitors for the respondents: Perrault & Perrault.

(1) 32 Can. S.C.R. 147.
21
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1916 THE SAINT JOHN LUMBER COM-' APPELLANTS;

*May 16. PANY (DEFENDANTS) ............. 
AND

WILLIAM ROY (PLAINTIFF) .......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF
NEW BRUNSWICK.

Appeal-Final judgment-Substantive right-"Supreme Court Act,"
s. 2 (e)-3 & 4 Geo. V., c. 51-Procedure-Service out of jurisdiction
-Costs.

No appeal lies to the Supreme Court of Canada from a judgment of
the Supreme Court of New Brunswick affirming the decision
of a judge who refused to set aside his order for service of a writ
out. of the jurisdiction. Idington J. dissenting.

Per Davies and Anglin JJ.-The judgment did not dispose of any sub-
stantive right * * * in controversy in the action and therefore was
not a final judgment as that term is defined in 3 & 4 Geo. V., ch. 51.

The appeal was quashed but respondent was only given the general
costs of appeal to the date of the motion to quash as he had not
conformed to the requirements of Supreme Court Rules 4 and 5.

APPEAL from a judgment of the Supreme Court of
New Brunswick affirming the refusal of a judge to set
aside his order for service of the writ out of the
jurisdiction.

The respondent moved to quash on the ground that
the appeal was not from a final judgment. He
claimed, also, that if the appeal would lie it only related
to a matter of procedure and should not be entertained.

M. L. Hayward on behalf of the respondent moved to
quash referring to Martin v. Moore(l); Reg. v. Toland
(2); Pritchard v. Norton(3)

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

(1) 18 Can. S.C.R. 634. (2) 22 O.R. 505.

(3) 106 U.S.R. 124.
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J. T. F. Winslow for the appellants contra cited 1916

Bray v. Ford(1) THE
ST. JOHN
LUMBER

COMPANY
THE CHIEF JUSTICE.-This is an appeal from a V.

judgment of the Supreme Court of New Brunswick Roy.

which affirmed an order of a Judge in Chambers who The Chief
Justice.

refused to set aside. an earlier order made by himself -

granting leave to serve a writ of summons out of the
jurisdiction.

It seems a point of practice and there is no final
judgment. The case of Martin v. Moore(2), seems in
point. In the later case of Howland & Co. v. Dominion
Bank(3), the question of jurisdiction of the Supreme
Court does not appear to have been considered.

It seems to me the only question here is whether
the amendment of the "Supreme Court Act" 1913 defin-
ing a final judgment would cover a case such as this.
The amount involved is only $48.

With some hesitation I have come to the conclusion
that no appeal lies.

- DAVIEs J.-I concur in the opinion of Mr. Justice
Anglin.

IDINGTON J. (dissenting)-The respondent's motion
to quash this appeal should turn upon a consideration
first, of the question whether or not the case is covered
by the general refusal of this court in mere matters of
procedure to entertain an appeal dependent on pro-
cedure as was held under the construction heretofore
put upon the "Supreme Court Act" defining the words
"final judgment," and secondly, the substitutionary

(1) [1896] A.C. 44. (2) 18 Can. S.C.R. 634.
(3) 22 Can. S.C.R. 130.
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1916 amendment of that Act in 1913 by the first section of
TuE 3 & 4 Geo. V., ch. 51, quoted hereinafter.

ST. JOHN
LUMBER The appeal involves the question of the jurisdic-

COMPANY
V. tion of a New Brunswick court to try a case brought

Roy. there against appellant, a foreign corporation. The
Idington J. appellant contends there is none because by the law

of New Brunswick there is no power given in the
circumstances to serve the appellant as such. We are
not concerned in this motion either with the merits
of the case, which is for a trifling amount, or with the
law relative to the question of jurisdiction.

It so happens that the case may yet be tried on
its merits as the judgment appealed from stands. But
in principle the converse case might arise any day,
of a suitor prosecuting his rights being denied justice
by an order refusing to exercise the jurisdiction of the
court and he suffering in such a case would, if the hold-
ing of the majority herein is maintained, be driven
to a foreign court to prosecute his remedy.

It is alleged that is a mere question of procedure.

Even so this court has affirmed in many cases its
jurisdiction to hear appeals involving only questions
of procedure.

Of these cases, there is the case of Lambe v. Arni-

strong(1), in which the late Mr. Justice Girouard,
speaking for the court, succinctly stated the law as
follows:-

This appeal raises only a question of procedure in the court below,
and consequently the respondent contended that we should not inter-
fere with the judgment appealed from. But questions of practice
cannot be ignored by this court when their decision involves the sub-
stantial rights of the litigants, or sanctions a grave injustice. We
believe that this is one of those cases.

(1) 27 Can. S.C.R. 309.
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That case involved a question of procedure in 1916

regard to a sheriff's sale and this court reversed a THE
ST. JOHN

mere practice order of the Quebec Court of Queen's LUMBER

Bench. COMPANY

This court in the case of Eastern Townships Bank Roy.

v. Swan(1), followed that decision in a case involving Idington J.

a mere question of practice as to the making of an
ex parte order fixing peremptorily a date for the adduc-
tion of evidence, and hearing, and again reversed the
same Court of Queen's Bench.

In the case of Price v. Fraser(2), this court again
entertained an appeal where a mere question of pro-
cedure was involved and again reversed the same
Court of Queen's Bench which had held that the Court
of Review had no jurisdiction to make the order it
did respecting the mere inscription of a case.

That case raised in principle exactly that which is
raised herein. The facts upon which the question of
jurisdiction turned, of course, were not the same as
here, but simply raised the question of the jurisdiction
of the court. And the neat point as here was, whether
or not the Court of Queen's Bench, in holding the
court below had no jurisdiction, was right or wrong.

In Finnie v. City of Montreal(3), this court affirmed
its jurisdiction to review and reverse the court below on
a mere question of practice. I pointed out in the
argument of this motion that the law is as laid down
in these cases without referring to authority, for the
point has been taken so many times and decided that
it was no more a question of this court's jurisdiction
that was involved in the cases of mere procedure but
one of expediency generally decided by regard to

(1) 29 Can. S.C.R. 193. (2) 31 Can. S.C.R. 505.

(3) 32 Can. S.C.R. 335.
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whether or not there was involved a question of the
THE denial of a right sometimes tested by an appeal to

ST. JOHN
LUMBER the principles of natural justice.

COMPANY
V. I know of nothing more grave in the administra-

Roy. tion of justice than a decision of whether or not a
Idington J. court presuming to try a case had jurisdiction to do

SO.
The appellate court having such power of deter-

mination relative to the jurisdiction of an inferior
court, which refuses to assert that power, I most
respectfully submit, fails to discharge its duty.

In those cases involving the jurisdiction over for-
eigners and presuming to assert that which it has not,
the question becomes more grave and delicate than
when only our own citizens are concerned.

In the case of Arpin v. Merchants Bank of
Canada(1), the late Chief Justice Strong laid down the
law in refusing a new practice appeal, as follows:-

We have always said that on points of practice like this we will
follow the course of the Privy Council, as laid down in the Mayor of
Montreal v. Brown and Springle(2), and we have already acted on
that principle in the cases of Gladwin v. Cummings(3), Dawson v.
Union Bank(4) and Scammell v. James(5).

These cases illustrate his meaning and the dictum
relied upon in Brown's Case(2) is to be found at page
184 of the report wherein it appears.

I think therefore'that the motion should be refused
and the case heard.

Then let us pass that ground and coming to that in-
volved in the amendment by section 1 of ch. 51 of 3 & 4
Geo. V. which is as follows:-

(1) 24 Can. S.C.R. 142. (4) Cass. Dig. 2 ed. 428.
(2) 2 App. Cas. 168, at p. 184. (5) Cass. Dig. 2 ed. 441.
(3) Cass. Dig. 2 ed. 426.
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Paragraph (e) of section 2 of the "Supreme Court Act," chapter 1916
139 of the Revised Statutes, 1906, is repealed and the following is THE
substituted therefor:- ST. JOHN

(e) save as regards appeals from the Province of Quebec, "final LUMBER
judgment" means any judgment, rule, order or decision which deter- COMPANY

mines in whole or in part any substantive right of any of the parties V.
in controversy in any action, suit, cause, matter or other judicial Roy.
proceeding, and, as regards appeals from the Province of Quebec, Idington J.
"final judgment" means, as heretofore, any judgment, rule, order or -
decision whereby the action, suit, cause, matter or other judicial
proceeding is finally determined and concluded.

A long line of decisions by our predecessors in this
court refusing to hear appeals from judgments and
orders, sometimes of an interlocutory character, and
at other times determining some of the rights of liti-
gants, seemed to bind us, now sitting in this court,
and several decisions were given which seemed within
meaning of the "Supreme Court Act," so interpreted, to
prevent appeals from what in effect were final judg-
ments though not supposed to be such as intended to
come here for review.

This amendment I have just quoted was designed
to furnish a remedy therefor.

It was stated by counsel supporting this motion
that the Honourable the Minister of Justice had in
effect stated in Parliament that the amendment
emanated from this court.

I may be permitted to disclaim any responsibility
for it. I declined to take part therein for I conceived
another method was desirable and the amendment as
framed not unlikely to be productive of undesirable
results.

I am free, therefore, to interpret and construe it
as I should any other new statute enacted to remedy
what was considered an obvious evil.

Surely if ever there was a case falling within the
scope of legislation such as this, when we have regard
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1916 to the numerous decisions which gave rise to a need
THE for reform, this case presents it, if the jurisprudence

ST. JOHN
LUMBER of the court had not already settled the question as

COMPANY
CP against the view entertained by my brother judges in

Roy. proposing to quash this appeal.
Idington J. If the jurisdiction to try the case brought against

a man who disputes that jurisdiction, does not involve
the determination of a substantive right of any of the
parties to the controversy, I fail to understand what
would.

As I have already shewn this court has held in the
cases I have cited there was perhaps no need for the
amendment to give the right of appeal.

Or are we to be told that there was need for an
amendment to take the right of appeal away in cases
turning upon what may be called procedure though
involving substantial questions of justice as in
those I have already cited? And I have by no means
exhausted the list of cases wherein the like relief has
been got here. If the interpretation counsel support-
ing the motion tried to put upon the words is correct,
such would be the effect of the amendment; it would
give relief in a few cases and deprive others of the
right of relief they have heretofore had.

I am not concerned on which ground the appellant
goes. Whether on the jurisprudence of this court or
the amendment, clearly the appellant is entitled to
have its appeal heard.

I therefore think the motion should be dismissed.

ANGLIN J.-This is a purely common law action.
The subject of appeal must, therefore, be a "final
judgment." That an order dismissing a motion to
set aside the service of a writ of summons out of the
jurisdiction is a final judgment apart from the statu-
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tory definition of that term is scarcely arguable. (See 1916

cases collected in Snow's Annual Practice, 1916, pp. THE
ST. JOHN

1108-9 and 1121-3.) That such an order was not a LUMBER
COMPANYfinal judgment within the definition of that term in Cr

the "Supreme Court Act" prior to 1913 is settled juris- Roy.

prudence. Martin v. Moore(1). The appellant main- Anglin J.

tains that the case falls within the amendment of 1913.

In my opinion the right to serve a writ of summons
out of the jurisdiction is not

a substantive right of any of the parties in controversy in any action,

within the meaning of section 2 (e) of the " Supreme
Court Act," as enacted by 3 & 4 Geo. V., ch. 51, sec. 1.
It is not "a substantive right" at all; and it is not
''a right in controversy in the action" within the
meaning of that phrase as used in section 2 (e).

The question disposed of by the judgment before
us is one of remedy rather than of substantive right.
The obligation of the contract, which is the substantive
right in controversy in the action, Reg. v. Toland(2),
is not affected by the giving or withholding of this
additional remedy for its enforcement. Cooley's Con-
stitutional Limitations, 5 ed., pp. 346-9. I say addi-
tional, because the existence of a remedy in the forum
of the domicile of the defendant is unquestioned. No
doubt the plaintiff may gain a substantial advantage
and the defendant suffer a corresponding detriment as
a result of the judgment in appeal-but no more so
than may result in many cases where some right of
discovery or other purely incidental right of procedure
has been accorded the one or denied the other.
Nobody would dream of maintaining that a judgment
or order dealing with such a matter of procedure had

(2) 22 0. R. 505,at p. 509.
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1916 determined a substantive right in controversy in the
THE action. To do so would involve holding that every

ST. JOHN
LuMBER interlocutory order of the highest provincial court

COMPANY which materially affects the remedy or prospect of
Roy. recovery is appealable to this court as a final judg-

Anglin J. ment. No line of exclusion could be drawn. It can

scarcely be necessary to state that Parliament did not

intend to do anything so irrational as to limit the right

of appeal to a "final judgment" and then, by a defini-

tion of that term, to render the limitation thus imposed

useless and absurd. While

a court of law has nothing to do with the reasonableness or unreason-
ableness of a provision, except in so far as it may help them in inter-
preting what the legislature has said, (Cooke v. Chas. A. Vogeler Co. (1)),
you are not to construe the Act of Parliament so as to reduce it to
rank absurdity, * * * You must give it such meaning as will carry
out its objects. The "Duke of Bucdeuch" (2).

The language should not unnecessarily be applied to

something not within the mischief contemplated by
the Act if to do so will produce manifest absurdity or

inconvenience. Yates v. The Queen(3). In my.humble

opinion the language used in the definition of "final

judgment " given its literal meaning does not lead to

any such absurdity. On the contrary, it seems apt

to preclude precisely the contention which the appel-

lants present in this case. The right determined must

be substantive. The judgment must affect the exist-

ence or the enforceability of the obligation sued upon

-the right in controversy in the action. That, I
take it, means that a judgment appealable -to this

court as a "final judgment" must at least in part

dispose of the merits of the action. The amendment

of 1913 leaves untouched the considerations which led

(1) [1901] A. C. 102, at p. 107. (2) 15 P. D. 86, at p. 96.

(3) 14 Q.B.D. 648, at p. 660.
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this court to decline jurisdiction in Martin v. Moore(1). 1
In fact it seems designed to make it clear that they are TH

still to prevail. LUMBER
COMPANY

This amendment was enacted to meet the diffi- V.
Roy.

culties exemplified and emphasized by the then recent A

decisions in Union Bank of Halifax v. Dickie (2); Anglin J.

Wenger v. Lamont(3); Clarke v. Goodall(4); Crown Life
Ins. Co. v. Skinner(5); and Hesseltine v. Nelles(6). In
construing it, it is our duty

to look to the purpose of the enactment, the mischief to be prevented,
and the remedy which the legislature intended to apply.

The Queen v. Allen(7); to suppress the mischief and
advance the remedy; Heydon's Case(8), Peek y. North
Staffordshire Railway Co.(9);

to find out what the meaning of the legislature is; and to attach a
rational and beneficial meaning, if possible, rather than an irrational
and injurious meaning.

Mersey Steel and Iron Co. v. Naylor, Benzon & Co. (10),
in 1882. The mischief which the amendment of 1913
was designed to remedy was the fact that theretofore,
because no judgment was considered final for purposes
of appeal to this court unless it not only disposed of the
rights of the parties in controversy in the action but also
concluded the action itself, in a common law action,
subject to a few special exceptions, a judgment which
conclusively determined that the plaintiff was entitled
to the relief he sought was not appealable unless it
also finally dealt with and disposed of the quantum
of the recovery to which he was entitled. That was

(1) 18 Can. S.C.R. 634. (6) 47 Can. S.C.R. 230.
(2) 41 Can. S.C.R. 13. (7) L.R. 1 C.C.R. 367, at p. 374.
(3) 41 Can. S.C.R. 603. (8) 3 Coke Rep. 7 (b).
(4) 44 Can. S.C.R. 284. (9) 10 H.L. Cas. 473, at p. 492.
(5) 44 Can. S.C.R. 616. (10) 9 Q.B.D. 648, at p. 660.
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1916 the result of the definition of "final judgment" as
THE enacted by 42 Vict., ch. 39, sec. 9-a provision not

ST. JON
LUMBER unreasonable when it was made, but which after-

COMPANY
V;. wards became productive of consequences not antici-

- pated owing to the introduction into common law
Anglin J. actions of methods of procedure formerly peculiar to

courts of equity. Hesseltine v. Nelles(1). It was
certainly not intended by the amendment of 1913 to
make appealable to this court any judgment purely
interlocutory in character. The purpose of confining
the right of appeal to judgments determining substan-
tive rights of the parties in controversy in the action
was to exclude judgments or orders dealing with
matters of remedy and procedure only. The order
maintaining the service of the writ is such an order.
It does not determine any substantive right in con-
troversy in the action. I am for these reasons of the
opinion that the judgment of the Supreme Court of
New Brunswick from which the defendant seeks to
appeal is not a final judgment appealable to this
court and that this appeal should be quashed.

BRODEUR J.-I am in favour of granting the motion
to quash because it is not a final judgment.

The appellant relied on the 1913 amendment but

I am of opinion that the order from which he is appeal-
ing does not dispose of a "substantive right" of any
of the parties in controversy in the action.

On a subsequent day His Lordship the Chief Justice
delivered the following opinion as to the costs of the
appeal.

(1) 47 Can. S.C.R. 230, at pp. 237-8.
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THE CHIEF JUSTICE.-This appeal has been 1916

quashed for want of jurisdiction. The respondent sTE

asks not only for the costs of the motion but also for LUMBER
COMPANY

the general costs of the appeal on the ground that he V.
moved as soon as he could and that by consent of Roy.

counsel the motion, which was returnable on the first The ChiefJustice.
day of the May session, stood over until the appeal -

came on to be heard on the merits.

Rule 4 of the Supreme Court Rules provides for
the respondent moving to quash within fifteen days
after the security has been approved. Rule 5 provides
that all proceedings in the appeal shall be stayed after
service of the motion to quash until that motion has
been disposed of or unless a judge of the Supreme
Court shall otherwise order.

These two rules were adopted when the rules were
revised in 1907. Previous to that time it frequently
happened that appeals were quashed for want of juris-
diction when they came on to be heard on the merits
and when the appellant had expended a very large
sum of money in connection with the printing of his
appeal book. The rules were devised to save unneces-
sary expense of this kind.

In the present instance it would appear that the
solicitors took it upon themselves to ignore the pro-
visions of Rule 5 and proceeded with the printing of
the case and factums before the time had expired within

.which the appellant could move to affirm jurisdiction
and the appeal was inscribed for hearing at the present
session. This was entirely irregular and if permitted,
would nullify the entire object for which the said rules
were passed.

Under these circumstances the respondent is cer-
tainly not entitled to obtain anything more than the
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1916 ordinary costs of the motion to quash and what if
THE the tules had been observed would have been the gen-

ST. JOHN
LUMBER eral costs of the appeal up to the date when the motion

COMPANY
V. to quash was served.

Roy

The Chief Appeal quashed with costs.
Justice.

Solicitors for the appellants: Gregory & Winslow.

Solicitor for the respondent: M. L. Hayward.
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*May, 9, 10.

CALEB R. D. MALLORY (PLAINTIFF).. APPELLANT *May 25.

AND

THE WINNIPEG JOINT TER-
MINALS (DEFENDANTS) .........

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Railways-System of construction-Exposed switch-rods-Negligence
-Dangerous contrivance- Verdict-Findings against evidence.

In accordance with what was shewn to be good railway practice the
tracks in the company's yards were provided with switch-rods
which were left uncovered and elevated a slight distance above
the ties. While in performance of his work, during the day-time,
an employee sustained injuries which, it was alleged, happened
in consequence of tripping on switch-rods while a car was being
moved over the switch. In an action by him for damages, the
jury based their verdict in his favour on a finding that the rail-
way company had been negligent in permitting the switch-rods
to remain in an exposed condition.

Held, per curiam, affirming the judgment appealed from (8 West.
W.R. 853), that the finding of negligence by the jury in regard
to the switch-rods in question was against the evidence as to
proper method of construction and could not be upheld. Idington
and Brodeur JJ. dissented on the view that evidence respecting
the unsafe condition of the switch-rods had been properly sub-
mitted to the jury and their findings thereon ought not to be
questioned.

APPEAL from the judgment of the Court of Appeal
for Manitoba(l) reversing the judgment entered at
the trial by Prendergast J. on the findings of the
jury, and dismissing the plaintiff's action with costs.

The circumstances of the case are stated in the
head-note.

*Present:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

(1) 8 West. W.R. 853.
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1916 Wallace Nesbitt K.C. and McMurray for the
MALLORY appellant.

V.
WINNIPEG 0. H. Clark K.C. for the respondents.

JOINT
TERMINALS.

The Chief THE CHIEF JUSTICE.-I would dismiss this appeal
Justice. and confirm the judgment below for the reasons given

by Mr. Justice Perdue.
The general principle applicable in negligence

cases is expressed by Lord Halsbury in Wakelin v.
London and South Western Railway Co.(1) in sub-
stance as follows:-It is incumbent upon the plaintiff
to establish by proof that the death or injury was
caused by some negligent act or omission to which
the death or injury complained of is attributable.
That is- the fact to be proved. If circumstances are

.equally consistent with the negligence of the plaintiff
or the defendant then the action fails.

At the time of the accident in question the plaintiff
was employed by the defendant company as one of
a switch-crew of five, and was actually engaged in the
terminal yards handling, at the point of intersection
of three different lines, a train of four cars one of
which, known in these proceedings as car No. 39112,
was to be switched by what is known as a "flying
switch" from the track on which it stood to a track
known as the " B. lead." To do this it was necessary
to throw the switch for the latter track and open the
knuckle of the coupler on the car. Both of these
operations should, to avoid accident, be carried on
in that order. The plaintiff was acting in direct
co-operation with the switch-foreman, Lait, ap-
parently was directing the movements of the
engine attached to the cars and it was his duty to give

(1) 12 App. Cas. 41, at p. 44.
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the signal to the engineer, when he saw by the switch 1916

signal that the line was ready, to shunt the car from the MALLORY

track on which it stood to the "B.. lead." There is WINNIPEG
JOINT

a good deal of evidence as to what occurred between TERMINALS.

the plaintiff and Lait to which, in my view, no impor- The Chief
tance attaches because the jury find that the accident Justice.

was attributable directly to the defective condition of
the switch-rod, and that no negligence is attributable
to Lait. If plaintiff had done his work in the regular
and proper order he should have first adjusted the
coupler and then thrown the switch, in which case
Lait would not have given the signal to the engine
and in all human probability the accident would not
have happened.

Now, as to the negligence found, it is admitted
that the car was properly equipped in accordance
with the requirements of the statute. The coupler
was operated by a lever from the side of the car. The
complaint is that the lever was out of order and that
the plaintiff was obliged, to adjust the coupler, to go
behind the car and shake the coupler loose with his
hand. I can see no reason why he should have
assumed that risk and, to have attempted to work
at the coupler with his back turned towards the
moving car, as he did, was in the circumstances
highly imprudent. Plumb v. Cobden Flour Mills Co.(1).
However, it will not be necessary to say more as to
this because I am satisfied that the accident cannot
be fairly attributed, on the evidence, to the cause
assigned by the jury-a defective switch-rod. In the
first place, admitting what, in my opinion, is not
proved, that the plaintiff slipped on the switch-rods,
there is no evidence to support the finding that they

(1) [1914] A.C.-62.

22
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1916 were not properly constructed or that they should
MALLORY have been covered. It is admitted by all the witnesses

V.

WINNIPEG including the plaintiff, that switch-rods worked from
JOINT

TERMINALS. a switch-stand on the level like those in question are

The IChief always left uncovered. When they are worked from
Justice. an interlocking tower it is different because of the

delicate mechanism of the locking part. It is also said,
although not so found by the jury, that the line was
badly ballasted and that a vacant space existed between
the switch-rod and the ground which was a cause
of danger, but I think the weight of evidence is to the
effect that the switch-rods were placed and maintained
in accordance with good railway construction and the
general practice of railways in this country. Further,
the "Railway Act" makes ample provision for the
equipment of trains and the construction of road
bed, tracks and switches for the general protection of
all those who travel or are connected with the opera-
tion and maintenance of railways, and it has not been
suggested here that the respondent company in any
way failed to observe the requirements of the statute.
Section 280 of the "Railway Act," which deals with
switches, contains no provision relating to the covering
of switch-reds and no order or regulation has been
made by the Board under the general powers con-
ferred by section 30 of the Act, nor has the inspecting
engineer made any order under section 263. The rule
applicable to cases like this is well expressed by Pollock
in his work on Torts (10 ed.) p. 476, referring to the
case of Crafter v. The Metropolitan Railway Co.(1):-

A staircase * * * cannot be pronounced dangerous and defective
merely because the plaintiff has slipped on it, and somebody can be
found to suggest improvements.

(1) L.R. 1 C.P. 300.
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This is an analogous case. Here the switch-rod is 1916

proved to have been constructed in the usual way, -MALLORY
V.

according to the system generally adopted in this WINNIPEG
JO IN T

country. If it is left to the jury to decide what TERMINALS.

improvements ought to be made in the interests of The Chief
good railway construction then we will have custom or Justice.

local usage set up as a test of negligence. The standard
of care is a legal one and the question for the jury is
whether the master or the servant, as the case may be,
has lived up to it. If it is for the jury to decide as to
proper railway construction in view of the provisions
of our "Railway Act," then we will have juries in
Manitoba deciding differently from juries in Ontario
on the same state of facts with respect to the same
railway. I agree absolutely with Mr. Justice Perdue:

The question as to whether all switch-rods should he covered for
the protection of the railway employees is one of very great importance.
The form of the protection to be adopted, if protection is to be made
obligatory, would necessitate the assistance and advice of experts
and the most careful consideration by the legislature or body possessing
the power to compel the adoption of the device. Should it be left to a
jury to say that defendants were negligent because they adopted the
course followed by every railway company in Canada, and left the
switch-rods uncovered? It appears to me that the matter is essen-
tially one to be dealt with by Parliament or the Railway Board, so
that the device to be adopted will be put in general use by all railways,
and it will not be left to the conjecture of a jury to pronounce upon
the necessity for, or the sufficiency of, the protection in each case.

The appeal should be dismissed with costs.

DAVIEs J.-This was an action brought by the
appellant, a switchman in defendants' employ, to
recover damages for injuries sustained by him while
in the performance of his duties as switchman in
defendants' yard or station. The accident happened
in broad daylight. A "flying switch" had been made
and the plaintiff had cut off two cars which had moved
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1916 to their proper place. Plaintiff then set the switch
MALLORY so that another car might be pushed to another track.
WINNIPEG The setting of the switch automatically moved the

JOINT
TERMINALS. switch-signal so that the switch-foreman, Lait, who

Davies J. was standing by ready to signal the engineer when to
back up, seeing the switch was thrown for the " B
lead" and Mallory was standing by it, walked towards
the engine and gave the signal to "shunt the car,"
which was done.

It appears from his evidence that Mallory after
turning the switch walked over towards the car to
be switched and noticed that the knuckle of the
coupler in the end of* the car was not open. He
crossed the track and tried with the lever to open it
but for some reason it would not open. Mallory then
stepped on the track between the rails and with his
back to the car and with one hand on the lever and
another on the coupler tried to open the knuckle. He
knew that the opening of the switch by himself a few
moments before was the signal for the engineer to
"shunt the car." He put himself in this very dangerous
position with knowledge that he could not be seen by
the engineer and that the train would in all human pro-
bability immediately move towards him to shunt the
car. As he ought to have expected, the car did move
with the result that he was knocked down and
injured.

The jury properly found that Lait, the signalman,
was not. guilty of negligence in giving the signal to
the engineer to shunt and they also found that Mallory
was not guilty of contributory negligence in placing
himself where he did with his back to the end of the
car to be shunted with one hand upon the lever and
one upon the coupler. I must say I think this finding
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is contrary to the evidence. I do not propose, however, 1916

to base my judgment upon that conclusion. MALLORY

The jury further found that the defendants were WINNIPEG
. JOINT

guilty of negligence "in not properly covering the TERMINALS.

switch-rods" and that the "exposed condition of the Davies J.
switch-rods" constituted "negligence on the part of
the defendants" and that the tripping of the defendant
was "due to the exposed condition of the switch-rods."

I have very great doubts whether the evidence was
such as justified the finding that the plaintiff tripped
on the switch-rods. Plaintiff does not say so himself.
He says he does not know what he tripped on, whether
the switch-rods or a stone or something else. Mr.
Nesbitt suggested that there was a space below the
switch-rods in which plaintiff's foot may have caught
and that the defendants' negligence consisted in their
leaving that open space there; but that is all pure
speculation. The jury have not so found. They
have specially found that the defendants' negligence
consisted in "leaving the switch-rods uncovered and
exposed " and this is the only negligence found.

The question therefore is fairly and squarely raised
whether leaving these switch-rods uncovered was
negligence.

It was not contended that the "Railway Act"
required them to be covered or that the Railway Board
had ever made any order to that effect. It was proved
beyond doubt that, except in the case of an inter-
locking plant which for some special reasons called
for a covering of the switch-rods, it was the universal
railway practice in Canada and always had been to
leave the switch-rods uncovered-that it was good
railway practice and that the same practice prevailed
universally throughout the United States. As is
stated by Perdue J.
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1916 the question on these facts is one to be dealt with by Parliament or
MALLORY the Railway Board.

WINNIPEG To that body Parliament had delegated the amplest

TERINALS. powers in such a matter as this. The Board is a body

Davies of men specially experienced n dealing with such
- matters and is assisted by skilled experts. In my

judgment unless Parliament expressly dealt with such
an important matter of universal railway practice the
Board was the proper tribunal to do so and it having
seen fit by its silence to sanction this practice it is
not open to a jury, at any rate in the absence of some
evidence that the practice of leaving the switch-rods
uncovered was bad and negligent, to hold that it is
so.

Parliament did expressly deal in part with the
subject by making provision, in section 288 of the
"Railway Act," requiring packing of the fixed rails
at switches. That Act vests in the Railway Board
power to make regulations respecting the appliances,
devices, structures and works to be used on a railway
for the protection of the company's employees (see-
tions 50 and 269). It was conceded that the Board,
in the many orders it has made since it was established,
has not made any order or regulation requiring the
covering of switches. I am not qualified to give an
opinion on the subject, neither, I venture to say, are
juries so qualified, at any rate in the absence of proper
evidence. To pronounce an opinion upon the subject
condimning the universal practice in Canada would
require much knowledge of the actual working of our
Canadian railways under our climatic conditions and
much expert knowledge.

In the case before us there was no evidence that
the existing practice and one which has always pre-
vailed in Canada, was other than good railway practice,
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except that of Mr. Haddow, whose knowledge on the 1916

point was confined to Great Britain. The findings of I\JLORY

the jury that the uncovered switch-rods was in itself WINNIPEG
JOINT

negligence and that such negligence caused the damage, TERMINALS.

cannot be upheld. Davies J.
For these reasons I think the appeal should be -

dismissed. .

IDINGTON J (dissenting).-I think there was evi-
dence to submit to the jury on all the points upon
which their findings have been questioned.

As to the question of whether or not the appellant
was justified in making the effort he did to serve his
masters by stepping behind a car liable to be put in
motion, there is abundant uncontradicted evidence
that it is usual for men engaged in the service he was,
to do the like, to perform the like service, and the
respondent no doubt expected it to be done or the
prohibition embodied in the contract the appellant
signed would have been extended so as to include the
doing so.

As to the fact of the appellant having tripped upon
the exposed switch-rods there was evidence reason-
ably applied justifying that inference.

And as to the negligence involved in leaving the
switch-rods exposed that would seem to- be rather
patent so long as men engaged as appellant was were
expected to do their work under such circumstances
as he did and travel over said rods.

It is idle to talk of what is done on other roads so
long as the uses to which that part of the track on
other roads is put, or permitted to be put, is not (as
it was not herein) shewn to have been used in the like
dangerous condition, by men employed in and about
their work, in the same manner and liable to the same

331



SUPREME COURT OF CANADA. [VOL. LIII.

1916 risks as appellant had to encounter in serving respond-
M.ALLORY ents.
WINNIPEG No matter how dangerous a track may be so long as

JOINT
TERMINALS men have not to walk upon it. When men are invited

Idington j. and expected to do so in order to save the employers'
- property, it is negligence to fail to cover as in other

cases mentioned.
The law imposes upon the employer the duty to

furnish a reasonably safe place for his men to work.
The respondent did not do so in the case in question.

We are told these' rods are covered at interlocking
switches to protect the mechanical device.

. The cost of repairing the mechanical device makes
it worth while protecting the metal, but human flesh
and blood come cheaper and therefore needless to
bother about that.

Such is the logic by which the railway man reaches
the prudent conclusion we are asked to accept as a
conclusive answer to this charge of negligence to
provide a safe place for men to work in.

Again we are pressed with the so-called argument
that the legislature has not intervened, though it has
in many other cases, to protect workmen.

The unfortunate truth is that the oft failure of
courts of justice to maintain the elementary princi'ple
of the common law that the safe place to work in
should be provided, so far as reasonably possible, has
rendered it necessary for the legislature time and
again to step in and address itself to specific results
of failure on the part of the courts.

But in doing so it has not abrogated the common
law but added new sanctions thereto and in one
instance cited in appellant's factum has declared no
inference is to be drawn therefrom.

I think the appeal should be allowed with costs.
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ANGLIN J.-I am not disposed to disturb the 1916

finding negativing contributory negligence and I think ALORY
V.

that there was evidence to support the finding that WINNIPEG
JOINT

the plaintiff tripped upon the switch-rods. The only TERMINALS.

negligence found against the defendants was "the Anglin J.
exposed condition of the switch-rods."

While I attach little weight to the argument that
the only duties incumbent upon railway companies in
regard to the construction, maintenance and operation
of their undertakings are those specifically prescribed
by Parliament and the Board of Railway Commis-
sioners, and that the fact that neither the "Railway
Act " nor any order of the Board has imposed an
obligation to pack or cover railway switch-rods, affords
a conclusive answer to this action, with the learned
Chief Justice of Manitoba, upon the evidence in this
reco-d, I am not prepared to say that "where the
ordinary switch-rods universally used in Canada and
the United States are not covered, a jury may infer
negligence against a railway company." There is no
evidence from any person qualified to speak upon the
subject that, having regard to climatic and other con-
ditions in this country, it is practicable to cover ordin-
ary switch-rods, as is suggested, or that so covered
they would not be a greater menace and source of
danger and inconvenience than in their present con-
dition. Without such evidence I think it is not within
the province of a jury to condemn as negligent a prac-
tice universally observed on this continent. Jackson
v. Grand Trunk Railway Co.(1); Zuvelt v. Canadian
Pacific Railway Co.(2); Phelan v. Grand Trunk Pacific
Railway Co. (3).

(1) 32 Can. S.C.R. 245. (2) 23 Ont. L.R. 602.

(3) 51 Can. S.C.R. 113.
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The fact that interlocking switches are covered is
MALLORY referred to. But the necessity for protecting the

V.
WINNIPEG delicate mechanism of these switches may make the

JOINT
TERMINALS. covering of them indispensable although attended by

Anglin j. risks and inconvenience which would render unjusti-
- fiable the covering of ordinary switches where such a

necessity does not exist. *
In the alternative the plaintiff asks a new trial

because the learned trial judge refused to submit the
condition of the coupler to the jury as a ground of
negligence. There was no evidence of any lack of
proper inspection-no evidence of any defect in the
coupler which such inspection would have disclosed;
and, upon the evidence, any defective condition of the
coupler that may have existed could not properly have
been found to be a proximate cause of the accident.

The appeal, in my opinion, fails.

BRODEUR J. (dissenting).-The plaintiff appellant,
was in the respondents' employ and, when in the dis-
charge of his duties, he was injured. He claims that
the accident is due to the negligence of the company.

The jury found in his favour in declaring that the
exposed condition of the switch-rods in .the. yard
constituted an act of negligence.

It was suggested that some other obstruction might
have been the cause of the accident and some evidence
to that effect was adduced, but the jury believed the
facts as told by the appellant and then we have to
accept their verdict in that regard, so that the only
question that remains is whether the railway com-.
panies in failing to cover their switch-rods between
the tracks or in exposing those rods as is proved in
this case are guilty of negligence.

It is in evidence that in England switch-rods are
covered and in our country semaphore and signal
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wires of the interlocking systems in the yards are also 1916

covered. MALLORY
V.

The evidence does not shew the reason why the WINNIPEG
JOINT

covering is made in the case of interlocking plants. TERMINALS.

But I have reason to believe- that it is due to the inter- Brodeur J.

vention of the Railway Committee of the Privy Council -

at first and of the Railway Board after.
Those interlocking plants have been brought into

our railway system when the applications for crossing
railway tracks were being considered. Specifications
of those interlocking plants were supplied by the'
Government authorities and the railways had to cover
those wires.

Why the same system was not introduced in the
switching apparatus is because the matter was likely
never considered by the Railway Board.

It seems to me, however, that in extensive yards
like the one under consideration, where employees have
to walk on tracks all the time in the discharge of their
duties, it is only a reasonable measure of precaution
that those dangerous holes in the track should be
removed.

The evidence shews that in some cases in Canada
those rods are covered. If the Railway Board had
passed judgment on the advisability of covering them
I might come to a different conclusion. But the fact
that the Board has not passed any order would not
debar the courts of justice from inquiring as to whether
negligence should be charged or not.

When the risk attendant on some act is larger than
in some other cases, special precautions should be
taken and the degree of care is proportionately larger.
Grant v. Great Western Railway Co.(1).

(1) 14 Tiines L.R. 174.
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11 The question of negligence with regard to those
MALLORY rods was properly left to the jury. No objection had
WINNIPEG been made to that procedure.

JoINT
TERMINALS. For these reasons the appeal should be allowed
Brodeur J. with costs of this court and of the court below and the

verdict of the jury should be sustained.

Appeal dismissed with costs.

Solicitors for the appellant: McMurray, Davidson &
Wheeldon.

Solicitors for the respondents: Clark & Jackson.
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ANDREW STEWART, LIQUIDATOR 1916

OF THE DOMINION TRUST COMPANY APPELLANT-, *May 2.

(DEFENDANT)...................
AND

BRADFORD W. LEPAGE AND

OTHERS (PLAINTIFFS).......... .R

ON APPEAL FROM THE COURT OF APPEAL IN
EQUITY OF PRINCE EDWARD ISLAND.

Procedure-" Winding-up Act"-Suit in P. E. I.-Winding-up in B.C.
-Leave of court of B. C.-R.S.C. c. 144, ss. 22 and 23.

Where a trust company incorporated by the Parliament of Canada with
headquarters in Vancouver is being wound up in British Columbia,
leave of the Supreme Court of that province is necessary before
suit can be brought in Prince Edward Island against the liqui-
dator and the company to have the latter declared a trustee of
moneys deposited with it for investment, for its removal from
office and appointment of a new trustee and for the vesting in such
new trustee of the securities representing said moneys. Davies J.
dissenting.

Judgment appealed against. (24 D.L.R. 554) reversed.

APPEAL from a decision of the Court of Appeal in
Equity of Prince Edward Island(1) affirming the judg-
ment of the Vice-Chancellor who refused to set aside
the bill of complaint on the ground that the plaintiffs
had not obtained leave to bring the suit from the
Supreme Court of British Columbia.

The only question raised on this appeal was whether
or not a suit of the nature stated in the above head-
note could be brought in the courts of Prince Edward
Island without the leave of the Supreme Court of
British Columbia. In other words, whether or not

*PRESENT:-DaVies, Idington, Duff, Anglin and Brodeur JJ.

(1) 24 D.L.R. 554.
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1916 section 22 of the "Winding-up Act" applies to such
STEWART a case. The courts below held that it does not.

V.
LEPAGE.

Lafleur K.C. and A. E. MacDonald K.C. for the
appellant.

Gaudet K.C. for the respondents.

DATIEs J. (dissenting)-This is an appeal from the
Court of Appeal in Equity in Prince Edward Island
dismissing an appeal from a judgment of Vice-Chan-
cellor Fitzgerald dismissing in turn an application
made to him by the appellant, as liquidator of the
Dominion Trust Company, to have a bill of complaint
filed in his court against the said Trust Company and
the liquidator thereof dismissed on the ground that
the action was commenced without the leave of the
Supreme Court of British Columbia as required by the
22nd and 23rd sections of the " Winding-up Act."

The question for' our determination is whether
those 22nd and 23rd sections are applicable to pro-
ceedings such as these or whether they come within
section 133 of the Act.

To determine that question it is necessary to see
in what relation the complainants stand to the com-
pany and its estate and effects.

To do this, we have only before us the statements
in the complainant's bill of complaint. The liquidator
has not put in any answer to that bill and it seems to
me that on this application we are bound to assume
the truth of the statements in the bill.

There is no charge of any breach of trust or any
claim that the complainants are creditors of the
company. The bill seeks a declaration that certain
moneys paid by the complainants to the Trust Com-
pany and received by it are trust moneys held by it
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for the use and benefit of the complainants and that 1916

certain mortgages set. out in the schedule to the Act STEWART
V.

were obtained as securities by the defendant com- LEPAGE.

pany for loans made with complainants' money, and Davies J.

that the company may be declared to be a trustee
of such mortgages for the complainants and that as
such company is now insolvent it may be removed
from the office of trustee and some other person or
company substituted for it.

The certificate or declaration of trust which com-
plainants received from the company when they paid
over their moneys to it is set out in the bill.

Assuming therefore the truth of the statements in
the bill of complaint the question arises whether
section 22 of the Act applies at all.

This section is one taken from the Imperial
"Winding-up Act " and has been the subject of numer-
ous decisions in the English courts. In construing it
and its application the Appeal Court has held in
several cases that it did not extend to the case of a
landlord distraining upon the goods of the insolvent
company which were found upon the land leased and
that the landlord's common law right of distraint was
not interfered with by the section which "dealt only
with the company, its creditors and its contributories.

In the case of In re Lundy Granite Co.; ex parte
Heavan(1), the Lords Justices, reversing a decision of
Lord Romilly, NI.R., held that the sections 163 and
87 of the English Act (corresponding to sections
22 and 23 of our Act), did not prevent a landlord
from distraining upon the goods of the company for
rent accrued since the winding-up. Sir W. I. James,
at p. 467, said:

(1) 6 Ch. App. 462.
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1916 It must be the true meaning of the Act to consider these provisions
STEWART as confined to proceedings by a creditor of the company against the

v. goods of the company; and the Act must be read according to the
LEPAGE. manifest intention, which could not have been that during the many

Davies J. years over which the winding-up may extend the court should have
power to interfere with the rights of every one who happened to have
goods of the company in his possession. The landlord has a right to
proceed against his tenant, and against the goods of every stranger
which happen to be upon the land, and subject to distress.

In a later case of In re Regent United Service
Stores(1), the Appeal Court, reversing a judgment of
Malins Vice-Chancellor, held that the landlord was
not a creditor of the company and that his legal right
as landlord could not be interfered with under these
sections.

Jessel M.R. at page 618, says:

The first question that arises is, whether the statutory provision
applies where the landlord is not a creditor of the company. On this
point, I need not say more than that it was decided by the Lord
Justices in the case of In re Lundy Granite Company(2) that it does not
apply. That decision is binding upon us, and we need go no further
to find a reason for reversing the decision of the Vice-Chancellor.

. The other justices concurred with him and Thesiger
L.J., referring to In re Lundy Granite Company,(2) said,
at page 620:

The ratio decidendi was not the difference between claims existing
at the time of the winding-up order and claims subsequently arising,
but that, where a person has no right to claim as a creditor against
the company, the court has no jurisdiction to interfere with his legal
right against the company's property.

In the case of In re Longdendale Cotton Spinning
Co. (3), it was held that the mere fact that an order
has been made for winding-up a company does not
prevent a debenture holder or mortgagee of the com-
pany from bringing an action to realize his security

(1) 8 Ch. D. 616. (2) 6 Ch. App. 462.
(3) 8 Ch. D. 150.
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and for that proposition the authority of the Court of 1916

Appeal in In re David Lloyd & Co.(1) was cited as STEWART
V.

emphatically negativing the existence of any such right. LEPAGE.

In The Longdendale Cotton Case, (2) Jessel M.R. says Davies J.

(p. 153):

Then the third objection is that the mortgagors are themselves
desirous of selling the property, and that, if the mortgagee sells the
property in the action, the probability is that nothing will be left for
the general creditors; whereas if the mortgagors sell it, the result may
be better for all parties. The answer to that is, the mortgagors had
better redeem. If the mortgagee wants to sell he has the right to sell,
and to prevent him from selling would be an interference with his
rights, and I see no equity in the mortgagors which should deprive
him of those rights.

Then the only other point is whether the winding-up niakes any
difference or confers any new rights. The mere fact that a winding-up
order has been made makes no difference, and does not confet upon
the company the right of preventing a mortgagee from realizing his
security; and for that proposition I have the authority of the Court
of Appeal in In re David Lloyd & Co.(1), an authority which emphat-
ically negatives the existence of any such right.

It has been suggested that this case is not a binding
authority because it was a voluntary winding-up. But
the judgment of the Master of the Rolls is not based
upon that, but broadly upon the construction of the
statute and the authority of In re David Lloyd & Co. (1)
above cited which was a company being wound up
under a compulsory winding-up order.

I think we are bound by the decisions of the courts
of appeal and should not grant the order dismissing
the action under sections 22 and 23.

Then section 133 is relied upon, but it seems to
me that the same reasoning which confined the opera-
tion of sections 163 and 87 of the English Act to
claims of creditors only, must apply to this section
also. That section reads as follows:-

(1) 6 Ch. D. 339. (2) 8 Ch. D. 150.

23
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1916 All remedies sought or demanded for enforcing any claim for a
STEWART debt, privilege, mortgage, lien or right of property upon, in or to any

v. effects or property in the hands, possession or custody of a liquidator,
LEPAGE. may be obtained by an order of the court on summary petition, and

Davies J not by any action, suit, attachment, seizure or other proceeding of
any kind whatsoever.

To give the section 133 the broad construction
claimed for it and to extend it to all persons creditors
and non-creditors would have the effect not only of
practically reversing several English decisions of the
Court of Appeal, but would result in transferring the
exclusive jurisdiction over trusts and the property
trustees hold as such, which is now vested in the
Court of Chancery of the Province of Prince Edward
Island with regard to trust property held in that
province, to the court winding-up an insolvent company
in another province.

The result would be that the winding-up court in
British Columbia could determine on "summary
petition" the legal rights of trustees and cestuis qui
trustent in Prince Edward Island whether these cestuis
qui trustent were creditors of the insolvent company
or not.

Now I can well understand that such an enact-
ment, however far reaching it might be and however
much it might interfere with civil rights in the province
in so far as it dealt with the creditors or contributories
or assets of the company and so was reasonably neces-
sary for the purpose Parliament was legislating upon,

Avould be intra vires of the Dominion Parliament, but
I should more than doubt the power of Parliament
when legislating upon the subject matter of bank-
ruptcy and insolvency to deal with and take away
the rights of third parties not creditors or conribu-
tories of the company and not claiming any right to
share in the distribution of the assets of the insolvent
company.
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Surely the negative words of section 133 prohib- 191

iting STEWART

an action, suit, attachment, seizure or other proceeding of any kind LEPAGE.

whatsoever Davies J.

being brought

to enforce any claim for debt, privilege, mortgage, lien or right of
property

have reference only to actions of creditors or contribu-
tories and do not extend to third parties who are not
creditors and are not concerned in the distribution of
the assets but seek to assert a legal or equitable right
to property they claim as theirs and which the com-
pany holds in trust for them.

Of course, I can appreciate the fact that in a case
such as the one before us there ought not to be and
there would not be any difficulty in obtaining leave
from the judge of the British Columbia court having
charge of the winding-up proceedings to bring and
prosecute this action under section 22, but if the con-
struction of section 133 is as broad and comprehensive
as contended for, the only way complainants could
enforce their claim as set forth in this action
would be a summary petition before the court in
British Columbia.

I am strongly inclined to adopt the view of Mr.
Justice Haszard that at any rate the application to
dismiss the action is premature. It is possible that
at the trial if a defence is put in and the crucial state-
ments of fact made in the complainants' bill are con-
troverted and found against the complainants, or if
at the hearing they should be found to be creditors
or their claim one which affected the distribution of
the assets of the company, in other words, if the
court found that these moneys and mortgages in
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1916 controversy were really assets of the company and
STEWART not trust property held for the claimants, a condition

v.
LEPAGE. would then be found to exist which would make

Davies J. sections 22 and 133 applicable.
In my opinion and as the suit stands at present,

they are not so applicable and the courts below were
right in so holding.

I would therefore dismiss the appeal.

IDINGTON J.-The appellant is the liquidator of
the Dominion Trust Company which was incorporated
by an Act of the Dominion Parliament and ordered
by the. Supreme Court of British Columbia, acting
by virtue of the powers conferred upon it by the
"Winding-up Act" and amendments thereto, to be
wound up.

The respondents instituted thereafter proceedings
by way of a bill filed in the Court of Chancery in
Prince Edward Island against the said company to
have it removed as trustee of certain parties for
purposes -within the scope of its Act of incorporation
and another substituted.

The appellant as liquidator moved the said court
to have the said bill dismissed on the ground that
leave to bring the suit had not been obtained from the
Supreme Court of British Columbia as required by
section 22 of the" Winding-up Act"which is as follows:-

22. After the winding-up order is made, no suit, action or other
proceeding shall be proceeded with or commenced against the company,
except with the leave of the court and subject to such terms as the
court imposes.

The language of this section seems so clear and
comprehensive that I can see no room for doubt as
to its meaning.

The Dominion Trust Company is a corporate
creature of Parliament and everything relative to its
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existence or extinction in any way its creator chooses 1916

to direct and the relation of those contracting with STEWART
V.

it pursuant to its corporate powers must be governed LEPAGE.

by what it chooses to enact. Idington J.

The " Winding-up Act" seems to apply to any such
corporations as the one in question. Indeed there
are only a few classes of the Dominion corporations
which are excluded from its operation. This is not
one. I am, therefore, unable to follow the reasoning
upon which the court below has proceeded.

The term assets therein relied upon so much is
not defined by the Act and is of somewhat variable
meaning according to the context in which it is used.
Indeed the Act uses the word in one or two places,
as for example, in referring in section 47 to "money
and assets" and section 93 "any property or assets,"
in a way that is illustrative of this.

The ascertainment of the assets distributable
amongst the creditors, so far as unsecured, is part of
the duty of the liquidator under the direction of the
court. He cannot do that efficiently if everyone is to
be at liberty to interfere and pursue his own notions
of his rights. of litigation.

Section 133, for example, furnishes a summary
remedy which might be made applicable to respond-
ent's claims, if of the clear and undoubted character
their counsel suggests.

If not of that character it is quite competent for
the court, in charge of the proceedings, to permit some
more suitable remedy either in that court or in such
court as it may direct.

The scheme of the Act does not in any way imply
that any one is to be deprived of his right in law or
equity.
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To say that some of the trust funds are traceable
STEWART in such a way that in law they must be appropriated

V.
LEPAGE. to meet the demands of particular cestuis que trustent

Idington J. creditors, possibly in priority to others not so for-
tunate, means nothing in this connection.

All such rights as any man or class of men may
have in that regard or any way, must be followed
and enforced in a due and orderly manner such as the
"Winding-up Act" contemplates and in part pre-
scribes, and evidently intends should be pursued.

The Act in many of its provisions may fall short
of meeting what might well have been provided and
prescribed for the emergencies of such a case as the
respondents present.

The evident scope of the Act, however, clearly is
that the courts should be resorted to in order to deter-
mine the rights of any creditor or claimant, whatever
they may be, according to the settled principles of
law applicable thereto.

I see no difficulty in the claims of the respondents,
if what they assert be correct, being established just
as much as a mortgagee may be permitted to assert
his claim.

It is not to be presumed that the court will refuse,
in a proper case properly presented, the right to estab-
lish any such claim.

It is therefore incumbent upon the court having
the matter in charge to give every person the liberty
to prosecute his rights, whatever they may be in law,
to enforce same.

All that the Act by section 22, as I understand it,
means is that reckless and undesirable litigation should
be avoided and the consequent waste or ruin thereby
of the estate averted.

But whenever there is a fair claim of right in the
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way of lien or otherwise presented, he having it or e916
the class he belongs to having it, should be given the STEWART

V.
right to prosecute and establish same. LEPAGE.

Trust funds may thus be traceable as in bank- Idington J.

ruptcy cases, and a prior claim thereto be established.
I observe that the learned Vice-Chancellor has

pointed out the re-incorporation of the company by
Prince Edward Island legislation. But that is not
what the bill of complaint presents and we must be
limited in our view to what it does shew as respondents'
ground of complaint.

It is to be observed, moreover, that the effect
of re-incorporation by a provincial legislature of a
Dominion company, in light of the decision of the
Judicial Committee of the Privy Council in the case
of City of Toronto v. The Bell Telephone Co.(1), does
not seem to hold out much encouragement to the
founding an action or suit on the re-incorporation.

Incidentally it may well be that such legislation,
treated as of a contractual nature, may help respond-
ents in asserting their rights.

I think the appeal must be allowed with costs but
without prejudice to the parties respondent, or any of
them, asserting their right to apply for leave and
prosecuting their rights under the direction of the
court seized of the proceedings under the "Winding-up
Act."

DUFF J.-I would allow the appeal.

ANGLIN J.-Section 133 of the "Winding-up Act"
provides a method whereby the complainants may
obtain in a summary and inexpensive way the declara-

(1) [1905] A.C. 52.
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191 tion of trust which they seek. The English statute
STEWART does not contain a similar provision. I am, therefore,
LEPAGE. with respect, of the opinion that the reason for which

Anglin J. the prohibitive clause of the English "Companies'
Act" of 1862 (se6. 87), corresponding to section 22
of our statute, was held inapplicable in some of the
cases referred to in Halsbury at p. 538, cited by the
learned Chief Justice of Prince Edward Island, not to
actions or suits against the company, but to proceed-
ings by way of distress-most of them cases where
there was no liability of the company itself, In re
Lundy Granite Co.(1); In re Trimsaran Coal, Iron and
Steel Co. (2); In re Regent United Service Stores (3),
-does not exist here. The complainants' interests are
provided for and may be asserted .by proceedings in
the winding-up. No ground has been shewn, in my
opinion, for excluding this suit from the operation of
section 22, and a remedy in the winding-up being
available, leave to maintain it would not improbably
be refused, In re David Lloyd Co.(4), although it
would otherwise be readily granted, In re Longden-
dale Cotton Spinning Co. (5).

I incline to think, however, that section 133 is
prohibitive of any action or suit, such as that brought
by the complainants in so far as they seek a declaration
of trust and an allocation to the trust of certain "effects
or property in the hands, possession or custody of a
liquidator," and prescribes an application by summary
petition as the exclusive means of obtaining this part
of the relief sought. Once the trust has been established
the appointment of a new trustee would seem almost a
matter of course.

(1) 6 Ch. App. 462. (3) 8 Ch.D. 616.
(2) 24 W. R. 900. (4) 6 Ch. D. 339, at p. 343.

(5) 8 Ch. D. 150.
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Counsel for the respondents urges the grave 1916

inconvenience to his clients in Prince Edward Island STEWART

involved in their being obliged to proceed -in the LEPAGE.

courts of British Columbia. But by section 125 of Anglin J.

the Act provision is made for the transfer of any
matter relating to the winding-up to any of the several
provincial courts. That section contemplates the
application for transfer being made in the first instance
to the court charged with the liquidation, with the
concurrence of the court to which removal is sought
-orders of both courts being obtained if thought
advisable. I decline to assume that upon its being
shewn to the Supreme Court of British Columbia
that the questions as to the existence of the trust
alleged by the plaintiffs and the earmarking of certain
property held by the liquidator as trust assets can
be best inquired into in Prince Edward Island-as
from what is now before us would seem to be the
case-an order of transfer will not be made, preceded
or accompanied by the necessary leave under section 22.

No doubt some inconvenience will be involved in
such exceptional cases as this where the winding-up
of the company is conducted in a province of the
Dominion far distant from that in which persons
interested as creditors or claimants may reside. But
Parliament probably thought it necessary in the
interest of prudent and economical winding-up that
the court charged with that duty should have control
not only of the assets and property found in the
hands or possession of the company in liquidation,
but also of all litigation in which it might be involved.
The great balance of convenience is probably in favour
of such single control though it may work hardship
in some few cases.

For these reasons I would allow this appeal.

349



SUPREME COURT OF CANADA. [VOL. LIII..

116 BRODEUR J.-The appellant is the liquidator of
STEWART the Dominion Trust Company and the respondents,

V.
LEPAGE. on behalf of themselves and other cestuis qui trustent

Brodeur j. began proceedings in the Court of Chancery of Prince
Edward Island and prayed that the Dominion Trust
Company be removed from the office of trustee for the
respondents and the other cestuis qui trustent and that
a new trustee be appointed in its place. They asked
also that certain mortgages in the Island taken as
security for loans made by the company with moneys
received from the respondent and other inhabitants
of the Island be vested in the new trustee.

The insolvent company, through its liquidator,
has asked that the complaint of the respondents be
dismissed on the ground that leave to the Supreme
Court of British Columbia to bring the suit was not
first obtained as required by section 22 of the "Wind-
ing-up Act."

The courts below decided against the appellant
and the company on the ground that the trust funds
were not affected by the "Winding-up Act" and that
the courts of Prince Edward Island alone have juris-
diction over trusts and trustees in that province and
must determine whether or not the moneys received
by the Dominion Trust Company from the respond-
ents are trust funds.

I am unable to agree with the proposition that the
proceedings could be instituted against the insolvent
company without leave of the court in whose juris-
diction the liquidation takes place.

Section 22 of the "Winding-up Act" is very wide
and reads as follows:

After the winding-up order is made, no suit, action or other pro-
ceeding shall be proceeded with or commenced against the company
except with the leave of the court and subject to such terms as the court
imposes.
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The object of this legislation is to prevent litigation 1916

being carried on by any one prejudicial to the estate, STEWART

to prevent the assets being dissipated by law suits, LEPAGE.

and to have all such matters decided promptly by a Brodeur J.

summary petition (sec. 133).
The Dominion Trust Company was incorporated

by the Federal Parliament and its chief place of busi-
ness was declared by its Act of incorporation to be in
the Province of British Columbia. The proceedings
to wind up that company were naturally instituted in
the Supreme Court of British Columbia.

It may be that by some provision of the Act suits
against the company could be brought in some other
province (sec. 125); but the courts of the various
provinces are declared auxiliary to one another for the
purpose of the "Winding-up Act" and the proceedings
may be transferred from one court to another with the
concurrence, or by the order, of the two courts or by
an order of the Supreme Court of Canada.

That provision of the law, however, would not
prevent the court in which the liquidation takes place
from granting its leave for the continuance or the
instituting of suits or proceedings against the com-
pany. The distinction which is sought to be made
between actions instituted by ordinary creditors and
those instituted by or against trustees could not apply
because the law is general and declares formally that
no suit or proceeding can be commenced or proceeded
with without the leave of the court. The courts have
in different cases granted leave to proceed against the
company, In re David Lloyd & Co.(1), but so far as I
have been able to see they have not decided that

(1) 6 Ch. D. 339.
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1 proceedings even by mortgagees or cestuis qui trustent
STEWART could be instituted without leave.
LEPAGE. In this case it looks to me as if the ends of justice

Brodeur J. would be better served by having the question raised
in this proceeding disposed of by the courts of- Prince

Edward Island. However, it. was the duty of the
respondents to have the leave of the court of British
Columbia which they did not secure.

This is a suit -in which all the creditors of the
company might be interested, because its purpose is
to have a declaration that some funds should belong
exclusively to the plaintiffs and should not be disposed
of for the benefit of the creditors. Besides, the com-
pany, by the agreement with the plaintiff creditors,
has an interest in those funds; because the interest
and profits resulting from the investment of the prin-
cipal sum over the rate of interest payable to the
investor is the property of the company.

For those reasons, I would allow the appeal with
costs.

Appeal allowed with costs.

Solicitor for the appellant: Aeneas A. MacDonald.

Solicitor for the respondents: Gilbert Gaudet.
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JOSEPH P. BEAUVAIS, AND OTHERS)j 1916
SAPPELLANTS;"

(DEFENDANTS).................... A *Feb. 25.
*May 2.

AND

THOMAS GENGE (PLAINTIFF) ...... RESPONDENT.

ON APPEAL FROM THE COURT OF REVIEW, AT MONTREAL.

Appeal-Jurisdiction- -Court of Review-Arts. 68 and 69 C.P.Q.-
"Supreme Court Act," R.S.C. 1906, c. 189, s. 40.

By article 69 of the Quebec Code of Civil Procedure and the third
clause of article 68, as amended by 8 Edw. VII., chap. 75, an
appeal lies to the Judicial Committee of the Privy Council, in
certain cases, from judgments of the Court of Review, where the
amount or value of the thing demanded exceeds $5,000. Section
40 of the "Supreme Court Act," R.S.C., 1906, chap. 139, pro-
vides for appeals from the Court of Review to the Supreme Court
of Canada, in cases which are not appealable to the Court of
King's Bench, but are appealable to the Privy Council.

Held, Anglin J. dissenting, that the words "the thing demanded" in
the third clause of article 68 of the Code of Civil Procedure refer
to the demande in the action, and not to the amount recovered
by the judgment, if they are different; consequently, an appeal
lies, in such cases, from the judgments of the Court of Review
to the Supreme Court of Canada where the amount or value
claimed in the declaration exceeds five thousand dollars. Allan
v. Pratt (13 App. Cas. 780); Dufresne v. Guevremont (26 Can.
S.C.R. 216); and Citizens Light and Power Co. v. Parent (27 Can.
S.C.R. 316) discussed; Town of Outremont v. Joyce (43 Can. S.C.
R. 611) and Dominion Salvage and Wrecking Co. v. Brown (20
Can. S.C.R. 203) referred to.

MOTION to quash an appeal from the judgment
of the Court of Review, sitting at Montreal, affirming
the judgment of Martineau J., in the Superior Court,
District of Montreal, by which the plaintiff's action
was maintained with costs.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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1916 The plaintiff, by his declaration, prayed that the
BEAUVAIS defendants should be condemned to pay him the sum

V.
GENGE. of $5,017.20, for damages claimed under several speci-

fied items which, however, when correctly added
together, did not amount to $5,000, and, by the judg-
ment in the Superior Court, he was awarded $2,303.
The Court of Review, by the judgment appealed from,
confirmed this award. In the circumstances, the re-
spondent moved to quash the appeal to the Supreme
Court of Canada on the ground that the true amount
of the demande was less than $5,000; that the con-
troversy on the appeal involved merely the amount of
the condemnation ($2,303), and that, under the 40th
section of the "Supreme Court Act," no appeal could
lie.

Louis Cot6 supported the motion.

A. Lemieux K.C. contra.

THE CHIEF JUSTICE.-This is a motion to quash an
appeal for want of jurisdiction. The facts, as dis-
closed by the material filed, appear to be that an
action was brought by respondent Genge to recover
from the defendant (as stated in his declaration) the
sum of $5,017.20. Certain affidavits are filed shewing
that the particulars attached to the claim had been
incorrectly added up, and that, in fact, the only amount,
even on the plaintiff's shewing, was $4,978.20.

In my view, the question of jurisdiction must be
concluded by the prayer of the plaintiff in his declara-
tion, where he says:-

Wherefore the plaintiff prays that the defendants may be jointly
and severally condemned and adjudged to pay to the plaintiff the sum
of $5,017.20, with interest from that date, etc.

This appeal is taken from the judgment of the
Superior Court of the Province of Quebec, sitting in
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review, which confirmed the judgment of the Superior 1916

Court awarding damages in favour of plaintiff for the BEAUVAIS

sum of $2,303.00. The jurisdiction of this Court de- GENGE.

pends upon the interpretation to be given to section 40 The Chief

of the "Supreme Court Act" which reads as follows: Justice.

In the Province of Quebec an appeal shall lie to the Supreme
Court from any judgment of the Superior Court in Review where that
court confirms the judgment of the court of first instance, and its
judgment is not appealable to the Court of King's Bench, but is appeal-
able to His Majesty in Council.

This section of the statute had its origin in 54 & 55
Vict., ch. 25, sec. 3, and was passed to meet certain
decisions of this court in which it had been held that
no appeal lay from the Court of Review of Quebec,
but only from the Court of King's Bench.

To determine our jurisdiction it is also necessary
to consider the provision for appeal to His Majesty in
Council from the Court of Review in the Province of
Quebec.

Article 68 (3) of the Code of Civil Procedure pro-
vides as follows:-

An appeal lies to His Majesty in His Privy Council from final
udgments rendered in appeal by the Court of King's Bench:

(1) In all cases where the matter in dispute relates to any fee
of office, rent, revenue or any sum of money payable to His Majesty;

(2) In cases concerning titles to lands or tenements, annual rents
or other matters in which the rights in future of the parties may be
affected;

(3) In every other case where the amount or value of the thing
demanded exceeds five thousand dollars.

Article 69 provides as follows:-
Causes adjudicated upon in review, which are susceptible of

appeal to His Majesty in His Privy Council, but the appeal whereof
to the Court of King's Bench is taken away by arts. 43 and 44, may,
nevertheless, be appealed to His Majesty.

The present case is one in which an appeal to the
Court of King's Bench is taken away by articles 43
and 44. We have, therefore, simply to determine
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1916 whether this appeal is in a case where the amount or
BEAUVAIS Value of the thing demanded exceeds $5,000.

V.
GENGE Previous to 8 Edw. VII., ch. 75, article 68 (3) of

The Chief the Code of Civil Procedure read as follows:-
Justice.

-- In all other cases where the matter n dispute exceeds the sum or
value of five hundred pounds sterling.

The question came, up for determination under this
sub-section of the article as to the interpretation to- be
placed upon the words "matter in dispute," and the
history of the decisions is somewhat curious.-

Previous to the case of Allan v. Pratt (1), it had
been held in this court and in the courts of Quebec
that this language must be interpreted in the light of
a provision of the Consolidated Statutes of Lower
Canada, which provided as follows:-

Whenever the jurisdiction of the court or the right to appeal from
any judgment of any court is dependent upon the amount in dispute,
such amount shall be understood to be that demanded and not that
recovered, if they are different;

but in Allan v. Pratt (1), it was held that, in deter-
mining the right of appeal, the judgment is to be looked
at as it affects the interests of the party who is preju-
diced by it, and who seeks to relieve himself from it by
appeal, and, therefore, it is not the amount claimed
by the declaration, but the amount actually in con-
troversy which determines the right to appeal.

Subsequent to this decision, this Court, in DuJresne
v. Guivremont (2) and Citizens Light and Power Co. v.
Parent (3), refused to follow Allan v. Pratt (1). All
these earlier decisions, however, have no application
to the present case. They were predicated upon the
fact that the language of the Code was "the matter

(1) 13 App. Cas. 780. (2) 26 Can. S.C.R. 216.

(3) 27 Can. S.C.R. 316.
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in dispute exceeds, etc.," but now by the amendment, 1916

8 Edw. VII., ch. 75, the matter is made clear, and it is BEAUVAIS
V.

"the amount or value of the thing demanded" which GENGE.

governs. The jurisprudence, both in this court and in The Chief

the Province of Quebec, can now be made harmonious Justice.

and uniform.

In the present case, therefore, the amount de-
manded in the declaration being over $5,000, although
the judgment is only for the sum of $2,303, this court
has jurisdiction to hear the appeal.

It has been decided here that the amount "de-
manded" is the amount claimed in the conclusion of
the declaration. See Town of Outremont v. Joyce (1);
Dominion Salvage and Wrecking Co. v. Brown (2).

If I were free to deal with this motion without
reference to our previous decisions, I would unhesi-
tatingly come to the same conclusion on the literal con-
struction of articles 68 and 69 of the Quebec Code of
Procedure.

The general principle applicable to appeals in the
French system of procedure is thus expressed in Dalloz,
Repertoire Pratique vo. "Appel," No. 50:-

Pour d6terminer si une affaire excade ou non le taux du dernier
ressort il faut se r6f6rer en principe au chiffre de la demande
exprimbe dans les conclusions.

And Rousseau, Lain6, vo. "Appel," No. 64:-

En principe. et cela ne se conteste plus aujourd'hui, c'est la somme
denande et non le somme adjug6e que d6termine le premier ou dernier
ressort.

And at No. 73 the same author says:-
On ne peut prendre pour base du dernier ressort que la somme

rclamie. Elle seule fait I'objet de la contestation.

(1) 43 Can. S.C.R. 611. (2) 20 Can. S.C.R. 203.

24
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1916 Fuzier-Herman, vo. "Appel," No. 182:-
BEAUVAIS Le taux de l'appel se calcule sur la demande en instance et non

GENGE. Sur la condamnation.

The Chief As I read articles 68 and 69 of the Quebec Code of
Justice. Civil Procedure, an appeal is allowed to His Majesty

in His Privy Council from final judgments rendered in
appeal by the Court of King's Bench or the Court of
Review: (1) In every case where the amount or value
of the thing demanded exceeds $5,000; (2) in cases
where the matter in dispute relates to any fee of office,
etc.; (3) in cases concerning titles to lands or tene-
ments, etc.

In (1) the right to appeal depends upon the amount
demanded in the case in which judgment is rendered.
In (2) and (3) appeals are allowed where the matter in
dispute relates to titles to lands, etc., fees of office, etc.,
irrespective of the amount demanded.

In (2) and (3) the matter in dispute must of neces-
sity relate to the matter in dispute in the case. The
judgment is appealable clearly because the matter in
dispute in the case relates to titles to lands, etc., fees
of office, etc. Why should the same interpretation not
apply to (1)?

It is said that the word "demanded" does not mean
"demanded in the action" or "demanded by the
declaration." With all deference, I submit that, when
the appeal is contingent upon the amount demanded,
articles 68 and 69 fix the appealable limit by reference
to the amount demanded in the "case" or "cause."
Article 69 refers to "causes" adjudicated upon in
review which (causes) are susceptible of appeal to His
Majesty in His Privy Council, and article 68 (3),
omitting the unnecessary words, provides in every
other "case" where the amount demanded exceeds
$5,000. This must surely mean the amount demanded
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in the "case" or "cause." The word "case" is 1916

synonymous with "cause," "suit" or "action." Those BEAUVAIS

words are used as convertible terms all through the GENGE.

Quebec Code of Procedure, v.g., articles 44 and 51, The Chief
which deal with appeals to the Court of King's Bench Justice.

and the Court of Review.

It is all made abundantly clear when we consider
the French version of article 68. The language is:-

11 y a appel A Sa Majest6 en son conseil priv4 de tout jugenent
final rendu par la cour du banc du roi:

(1) Dans tous les cas odt la matidre en litige se rapporte a quelque
honoraire d'office, etc.;

(2) Lorsqu'il s'agit de droits immobiliers, rentes, etc.;
(3) Dans toute autre cause odt le montant ou la valeur de la chose

riclamge excede la somme ou la valeur de cinq mille piastres;

What is the grammatical construction of this last
sentence(3), if not "Dans toute autre cause dans
laquelle"; "o'i"-adverbe de lieu-remplace "lequel"
prc6d d'une proposition.

The language is not perhaps very aptly chosen, but
the meaning is clear.

Reference to the Code will shew that the jurisdic-
tion of the different courts in the province is regulated
by theamount demanded in the action. For instance,
article 52 provides for an appeal in suits in which the
sum claimed or value of the thing demanded is less
than $500. It is not the amount of the judgment
that regulates the appeal, but the appeal is from the
final judgment in all suits or actions which are appeal-
able. The action must involve an appealable claim,
whatever may be the amount of the judgment.

As to the meaning of the word "demand," I again
submit that it has, in the Quebec Code, a well-settled
meaning when used in the connection in which we
find it in article 68(3), and connotes
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1916 the claim of redress which the plaintiff makes against the defendant
BEAUVAIS for or by reason of the facts which constitute the cause of action.

V.
GENGE. By the writ the defendant is summoned to appear and

The Chief to answer to
Justice.

-- the demand of the plaintiff contained in the annexed declaration.

Reference to the notes of Sewell C.J., in Pacquet v.
Gaspard (1), in 1817, shews that the Code in article
68(3) uses language which had previously acquired a
technical meaning.

Let me also refer at random to some of the articles
of the Quebec Code of Civil Procedure where the word
is used, for instance, under the captions:-

JURISDICTION, articles 54 and 59(2); JOINDER OF

ISSUE, article 214; INCIDENTAL PROCEEDINGS, article

215; CONFESSION OF JUDGMENT, article 527; FILING OF

EXHIBITS, articles 155, 157 and 174(5); OBJECT OF THE

DEMAND, article 124.

The motion should be dismissed with costs.

DAVIES J.-The only doubt which has been raised

in my mind as to the proper disposition to be made of

this motion to quash this appeal arises out of the deci-

sion of the Privy Council in the case of Allan v. Pratt (2)

As, however, was pointed out by Taschereau J.,

who delivered the judgment of this court in Dufresne

v. Guivremont (3), the attention of the Judicial Com-

mittee does not appear to have been drawn in that

case to article 2311, R.S.Q., which provides that

Whenever the right to appeal is dependent upon the amount in
dispute, such amount shall be understood to be that demanded and
not that recovered, if they are different.

(1) Stu. K.B. 106. (2) 13 App. Cas. 780.

(3) 26 Can. S.C.R. 216.
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I agree with the construction placed upon this 1916

article of the Code by this court in the case last cited, BEATVAIS

and I cannot but conclude that, had the attention of GENGE.

the Privy Council been called to this article of the Davies J.
Code, their decision in Allan v. Pratt (1) would have
been different.

I would, therefore, reading the article of the Code
and the decision of this court above cited, in conjunc-
tion with section 46, sub-section 2, of the "Supreme
Court Act," affirm our jurisdiction and dismiss the
motion.

IDINGTON J.-I think, if for no other reason than
out of consideration due to the probable reliance placed
by those, including the Legislature of Quebec, con-
cerned in such questions as involved herein, upon the
decisions of this court in the cases of Dufresne v.
Guivremont (2) and Citizens' Light and Power Co. v.
Parent (3), we should feel bound thereby and dismiss
this motion to quash with costs.

DUFF J. agreed that the motion to quash the appeal
should be dismissed with costs.

ANGLIN J. (dissenting).-The respondent (plaintiff)
moves to quash an appeal by the defendants to this
court from the judgment of the Court of Review,
affirming, on an appeal by the defendants the judg-
ment at the trial for 82,303, on the grounds that the
amount demanded by the plaintiff's declaration was less
than 85,000 and that the sum "demanded" is that now
in dispute, viz., the amount of the judgment in the
trial court, against which the plaintiff did not appeal.

(1) 13 App. Cas. 780. (2) 26 Can. S.C.R. 216.
(3) 27 Can. S.C.R. 316.
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1916 By the conclusion of his declaration the plaintiff
BEAUVAIS demanded $5,017.20 as damages for loss sustained by

V.
GENGE. him through a fire, for which he asserts defendants

Anglin J. were responsible. He now alleges that it is apparent
on the face of an itemized statement of damages, filed
with his declaration, that the sum of $5,017.20 was
inserted in the conclusion of the latter as the result of
mistake in computation or clerical error, and that the
true amount sought to be recovered has always been
$4,874.20. But at the trial he made no modification
or reduction in the amount of his demand as stated
in the conclusion to his declaration and he has not
seen fit then or since to ask any.amendment to correct
this alleged error. For the purpose of this motion, the
amount demanded in the action must, I think, be
taken to be that stated in the conclusion of the declara-
tion.

There remains the more important and difficult
question whether the right of appeal is governed by the
amount so demanded or by the amount of the judg-
ment recovered, which alone is now in controversy,
the plaintiff not attempting to appeal against it, and
his claim for any larger sum being concluded against
him by his failure to appeal from the judgment at the
trial.

The Court of Review not being "the highest court
of final resort" ("Supreme Court Act," sec. 36) in the
Province of Quebec, the right of appeal from it to this
court depends upon section 40 of the "Supreme Court
-Act":-

40. In the Province of Quebec an appeal shall lie to the Supreme
Court from any judgment of the Superior Court in Review where
that court confirms the judgment of the court of first instance, and
its judgment is not appealable to the Court of King's Bench, but is
appealable to His Majesty in council.
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Under this provision, assuming that the decision is not 1916

appealable to the Court of King's Bench (arts. 43 and BEAUVAIS

44 C.P.Q.), which is conceded, in order to establish a GENGE.

right of appeal from it to this court the only other con- Anglin J.

dition prescribed is that it should be appealabl'e to the
Privy Council. Upon this question section 46(2) of
the "Supreme Court Act," which deals with appeals
to this court from the court of last resort in the Pro-
vince of Quebec, has no bearing.

By art. 69 (formerly 1178(a) ) of the Quebec Code
of Civil Procedure, it is enacted that:

Cases adjudicated upon in review, which are susceptible of appeal
to His Majesty in his Privy Council, but the appeal whereof to the
Court of King's Bench is taken away by articles 43 and 44, may, never-
theless, be appealed to His Majesty.

Since 1908, by art. 68 C.P.Q., a righ ' of appeal to
His Majesty in Council is conferred

(3) in every other case where the amount or value of the thing
demanded exceeds five thousand dollars.

Article 68 C.P.Q. (formerly 1178 C.P.Q.), as it
stood prior to 1908, by clause 3 conferred a right of
appeal to the Privy Council
in all other cases wherein the matter in dispute exceeds the sum or
value of £500 sterling.

Article 2311 of the R.S.Q., 1888, was as follows:-
Whenever the right to appeal is dependent upon the amount in

dispute, such amount shall be understood to be that demanded and
not that recovered, if they are different.

In the Consolidated Statutes of Lower Canada
(1860), ch. 77 (the Act respecting the Court of Queen's
Bench), which, by section 52 (afterwards article 1178
C.P.Q.), prescribed the conditions of the right of appeal
to the Privy Council, this provision (first enacted by
12 Vict., ch. 38, sec. 82), appeared as section 25, in the
following terms:-
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1916 Whenever the jurisdiction of the court, or the right to appea' from

BEAlV.US the judgment of any court, is dependent upon the amount in dispute,
v. such amount should be understood to be that demanded and not that

GENGE. recovered, if they are different.

Anglin J. The same provision is also found in section 2 of
chapter 82 of the same Consolidated Statutes, which
has general application to the administration of justice.

2. Whenever the jurisdiction of any court, or the right to appeal
from any judgment of any court, is dependent upon the amount in
dispute, such amount shall be understood to be that demanded, and
not that recovered, if they be different; * * *

In Dufresne v. Gudvremont (1), in 1896, it was
unanimously held by this court that article 2311 of
the Revised Statutes of Quebec of 1888, applied to
appeals to the Privy Council. The same view had
been taken by Dorion C.J. in Grand Trunk Railway
Co. v. Godbout (2), in 1877, in regard to section 25 of
chapter 77 of the Consolidated Statutes of Lower
Canada, and whatever might be thought had the
provision been found only in that chapter ("The
Queen's Bench Act"), its presence in chapter 82 of
the Consolidated Statutes would seem to put it. beyond
doubt that this view is correct, although Gwynne J.
expressed the contrary opinion in Citizens' Light and
Power Co. v. Parent (3). In the revision of 1888 the
portion of section 2 of chapter 82, C.S.L.C., above
quoted, was dropped (vol. II., app. C, p. cxix.), no
doubt because, in view of what Dorion C.J. had said
as to the scope of section 25 of chapter 77 in Grand Trunk
Railway Co. v. Godbout (2) and in Stanton v. The Home
Ins. Co. (4), in 1879, it was thought unnecessary to
duplicate the latter provision. With the law in this

(1) 26 Can. S.C.R. 216. (3) 27 Can. S.C.R. 316, at p. 318.

(2) 3 Q.L.R. 346. (4) 2 L.N. 314.
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state, the Privy Council, in Allan v. Pratt (1), in 1888, 1916

held that BEAUVAIS
V.

The measure of value for determining a defendant's right of appeal GENGE.

is the amount which the plaintiff recovered; when this falls short of Anglin J
the appealable amount, the court below cannot give leave to appeal;

and on that ground the Judicial Committee dismissed
the appeal in that case, where, upon a claim for $5,000,
the recovery had been $1,100, notwithstanding that
leave to appeal had been granted by the Court of
King's Bench. The Board followed its prior decision
in Macfarlane v. Leclaire (2), in which the basis of the
right of appeal to the Privy Council had been held to
be not the amount demanded in the action (in that
case £417 Os. 8d.), but the extent to which the judg-
ment affected the interest of the party prejudiced by
it and seeking to relieve himself from it by appeal.

In Richer v. Voyer (3) the plaintiff's claim was for
$2,061.67 with interest. By the judgment, interest and
costs being added to capital, he recovered a sum in
excess of £500 sterling. The Court of King's Bench
refused to allow an appeal to the Privy Council on the
ground that the amount demanded in the action was
less than £500 sterling, although it had apparently
taken the contrary view in Belleose v. Hart (4). The
Privy Council, however, granted a petition for leave
to appeal to it. The ground upon which it did so does
not appear in any report of the case that I have been
able to find. But in Stanton v. Home Ins. Co.(5)
Dorion C.J. says that leave was granted on the ground
that, by adding interest and costs (which were included
in the judgment), the amount in dispute was over £500
sterling. He adds that, in his opinion, that was con-

(1) 13 App. Cas. 780. (3) 2 R.L. 244.
(2) 15 Moo. P.C. 181. (4) 1 R.L. 157.

(5) 2 L.N. 314.
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1916 trary to the course of decisions in this country and to
BEAUVAIS the statute (C.S.L.C., ch. 75, sec. .25). See, too,

GENGE. Beullac, Code of Civil Procedure, p. 84, No. 24.
Anglin J. In Quebec Fire Assurance Co. v. Anderson (1), in 1860,

the Privy Council granted leave to appeal on an alle-
gation that, with interest and costs added to the
principal sum recovered on an insurance policy, a sum
amounting to £635 currency, which exceeded £500
sterling, was in issue. But, upon the respondent
shewing an error in this calculation, the leave was dis-
charged (2). In this case the petition for leave ex-
pressly stated that

By the Lower Canada Act, 12 Vict. ch. 38, sec. 82, the right of
appeal depended upon the amount demanded and not the amount
recovered.

The whole report shews that leave was granted, not
as an exercise of the royal prerogative, but because, in
the opinion of the Board, appealability de plano de-
pended on the amount involved in the appeal.

In Boswell v. Kilborn (3), in 1859, the claim was for
£,600 currency (less than £500 sterling), and the
Court of Queen's Bench refused leave to appeal to
the Privy Council opi that ground. But the Judicial
Committee granted leave to appeal

first, because by the law of Canada interest ran with the judgment,
which would bring the subject-matter within the appealable value.

No direct allusion is made in the Macfarlane Case (4)
or in Allan v. Pratt (5) either to section 25 of chapter 77
or to section 2 of chapter 82 of the Consolidated
Statutes of Lower Canada, 1860, and we are asked to
assume that in both these cases this statutory pro-

(1) 7 L.C.Jur. 150. (3) 12 Moo. P.C. 467.
(2) 7 L.C.Jur. at p. 151. (4) 15 Moo. P.C. 181.

(5) 13 App. Cas. 780.
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vision escaped the notice of the Judicial Committee 1916

itself as well as that of counsel. In view of the deci- BEAUVAIS
v.

sions in Dufresne v. Guivremont (1), Grand Trunk Rail- GENGE.

way Co. v. Godbout (2), and Stanton v. Home Ins. Anglin J.

Co. (3), we can scarcely suppose that it was regarded -

as wholly inapplicable to appeals to the Privy Council.
In Stanton v. The Home Ins. Co. (3) Dorion C.J., in
delivering judgment in the Court of Queen's Bench,
referring to Richer v. Voyer (4), said that in that case

The attention of the Privy Council perhaps had not been drawn
to the statute (C.S.L.C., c. 77, s. 25), and it might be well that it should
be put before them on the next occasion.

How this statute could have escaped attention in
Richer v. Voyer (4) it is difficult to conceive, since in that
case leave to appeal to the Privy Council had been
refused by the Court of King's Bench on the ground
that the amount demanded by the declaration and not
that recovered determined the right of appeal.
The same observation may be made upon Boswell
v. Kilborn (5). In Quebec Fire Ins. Co. v. Ander-
son (6) the statute 12 Vict., ch. 38, sec. 82 (re-en-
acted by C.S.L.C. (1860), ch. 77, sec. 25, and ch. 82,
sec. 2) was expressly brought to their Lordships' atten-
tion; and, having regard to what was said by Dorion
C.J. in Stanton v. Home Ins. Co. (3), it is scarcely
credible that if the statute had escaped attention in
Richer v. Voyer (4), in -Boswell v. Kilborn (5), and also
in Macfarlane v. Leclaire (7), it was again entirely
overlooked in Allan v. Pratt (8).

(1) 26 Can. S.C.R. 216. (5) 12 Moo. P.C. 467.

(2) 3 Q.L.R. 346. (6) 7 L.C. Jur. 150.
(3) 2 L. N. 314. (7) 15 Moo. P.C. 181.
(4) 2 R.L. 244. (8) 13 App. Cas. 780.
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1916 Although Taschereau J. made that assumption in
BEAUVAIS Dufresne v. Guivremont (1) (wrongly, Gwynne J. sug-

V.

GENGE. gests, in Citizens' Light and Power Co. v. Parent (2)),
Anglin J. the Quebec Court of Appeal, in Glengoil S.S. Co. v.

Pilkington (3), in 1897, with the judgment in Dufresne v.
Guivremont (1) before it, and with article. 2311,
R.S.Q., 1888, in mind, holding itself bound by the
decisions of the Privy Council in Macfarlane v. Le-
claire (4) and in Allan v. Pratt(5), refused to allow an
appeal to the Privy Council because the amount of the
judgment was less than £500 sterling, although the
plaintiff's demand in his declaration exceeded that
amount. The Court evidently thought that it should
not assume that two statutory provisions, one of them
at least (sec. 2 of ch. 82, C.S.L.C.) unquestionably
bearing upon this much debated question, had been
entirely overlooked on each occasion when that ques-
tion was before the Judicial Committee. If those
statutory provisions were brought to the attention of
the Board, as they undoubtedly were in the Anderson
Case (6), and as I think we should assume they were
in the other cases, unless they were deemed wholly
irrelevant, which we cannot assume in view of the
decisions to the contrary here and in Quebec and of
what took place in Anderson's Case (6) and in Richer
v. Voyer (7), its decisions must mean that, notwith-
standing the declaration of the provincial legislature
(which it was competent to make), Cuvillier v. Aylwin(8)
that the amount in dispute
shall be understood to be that demanded and not that recovered, if
they are different,

(1) 26 Can. S.C.R. 216, at p. 220. (5) 13 App. Cas. 780.

(2) 27 Can. S.C.R. 316, at p. 318. (6) 7 L.C. Jur. 150.

(3) Q.R. 6 Q.B. 292. (7) 2 R.L. 244.

(4) 15 Moo. P.C. 181. (8) 2 Knapp. 72.
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the right to appeal de plano to the Privy Council shall, 1916

in the case of an appeal by a defendant, be determined BEAUVAIS

by the amount recovered, because the amount de- GENGE.

manded may, and should be, held to mean that de- Anglin J.

manded on the appeal, i.e., the amount or value of the
matter in controversy in the appeal, and in such a
case the only relief sought is from a condemnation for
the amount of the judgment. On an appeal by a
plaintiff, on the other hand, from a judgment of dis-
missal, the whole sum claimed in the declaration may
be demanded on the appeal, and, unless the claim is
modified, is in fact the amount in dispute. Where a
plaintiff merely seeks to increase the amount of a judg-
ment in his favour, the case may be different. A
similar view of the construction of the like provision
of the "Supreme Court Act" (sub-section 4 of section
29 of chapter 135, R.S.C., 1886, added by 54 & 55
Vict., ch. 25, sec. 3; now sub-section 2 of section 46)
was unanimously taken by this court in Beauchemin
v. Armstrong(1), in 1904, where an appeal by a defendant
against a judgment for $631 of costs in an action in
which the original claim was for $2,217 was quashed
on the ground that "the interest of the party appealing
was less than $2,000," the court expressly following
Allan v. Pratt (2) and Monnette v. Lefebvre(3), in 1889.
This judgment was delivered by Taschereau C.J., who
had delivered the judgment of the court in Dufresne v.
Gudvremont (4) and of the majority in Citizens' Light
Co. v. Parent (5).

In Dufresne v. Fee (6) the same learned Chief

(1) 34 Can. S.C.R. 285. (4) 26 Can. S.C.R. 216.

(2) 13 App. Cas. 780. (5) 27 Can. S.C.R. 316.

(3) 16 Can. S.C.R. 387. (6) 35 Can. S.C.R. 8, at p. 11.
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1916 Justice would distinguish Beauchemin v. Armstrong (1)
BEAUVAIS on the ground that

v.
GENGE. it was not a case where there was a difference between the amount
Anglin j. demanded and that recovered.

The decision in Allan v. Pratt (2) would also appear
to have been followed by this Court in Kennedy v.
Gallagher (3), decided on October 6th, 1908. The claim
in that case was for $10,400; the recovery, $1,800.
The defendants appealed from the judgment of the
Court of Review. Their appeal was quashed. Mr.
Cameron suggests a.possibility that the case may have
proceeded on another ground.

It seems difficult to escape the conclusion that in
the foregoing cases (with the exception of Dufresne v.
Guivremont (4), in which, although the question as to
the right of appeal was the same as that in Richer v.
Voyer (5), the allowance of an appeal by the Privy
Council in that case was apparently not brought to the
attention of the court, Citizens' Light and Power Co.
v. Parent (6), which followed Dufresne v. Guivremont(4)
and Dufresne v. Fee (7)), the word "demanded" in
article 2311 of the Revised Statutes of Quebec, 1888
(sec. 25 of ch. 27 and sec. 2 of ch. .82 in the C.S.L.C.,
1860), was construed as meaning "demanded or in
controversy on the appeal." In Came v. Consolidated
Car Heating Co. (8), in 1901, the Court of King's Bench
again recognized the rule that the quantum of the interest
of the appellant determines the value of the matter in
dispute for purposes of the appeal to the Privy Council.
In this case leave to appeal was afterwards granted by

(1) 34 Can. S.C.R. 285. (5) 11 R.L. 244.
(2) 13 App. Cas. 780. (6) 27 Can. S.C.R. 316.
(3) Cam. S.C. Prac. (2 ed.), 183. (7) 35 Can. S.C.R. 8, at p. 11.
(4) 26 Can. S.C.R. 216. (8) 4 Q.P.C. 256.
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the Privy Council apparently on the ground that the 1916
value of the rights in dispute, apart from the claim BEAUVAIS

V.

for damages, exceeded £500 sterling. (Note, p. 258.) GENGE.

The rule in Allan v. Pratt (1) was also accepted by Anglin J.

the Court of Review in Marchand v. Molleur (2),
in 1893.

With the law in this state, the Quebec Legislature
by 8 Edw. VII., ch. 75, substituted for clause 3 of
article 68, C.P.Q., which had formerly read as follows:-

(3) In all other cases wherein a matter in dispute exceeds the sum
or value of £500 sterling

the following:-
(3) In all other cases where the amount or value of the thing

demanded exceeds the value of $5,000.

In the revision of the Quebec statutes in 1909
article 2311 of the R.S.Q., 1888, is not found, having
been repealed by ch. 37 of the statutes of 1908.

The question now presented is whether, as a result
of the substitution in clause 3 of article 68, C.P.Q.,
of the words " the amount or value of the thing de-
manded" for "the matter in dispute," appealability to
the Privy Council no longer depends upon the amount
of the interest of the appellant, but is to be deter-
mined, alike in the case of plaintiff and defendant,
solely by the amount claimed in the declaration, regard-
less of the value of the matter in controversy on the
appeal-with the result that in an action in which
$5,001 has been claimed, the defendant would be
entitled to appeal de plano to the Privy Council,
although judgment had been recovered for some very
trifling sum and the plaintiff had acquiesced therein.

In the only reported case since 1908 that I have

(1) 13 App. Cas. 780.
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1916 found, although in his reasons for judgment Jett6 C.J.
BEAUVAIS says: "'The sum demanded by the action determines

V.

GENGE. the jurisdiction * * * , in the formal judgment the

Anglin J. refusal of leave is based upon the fact that "the amount
in controversy does not exceed $5,000." Contrary to
the view of the Privy Council, in Richer v. Voyer (1)
and Quebec Fire Ins. Co. v. Anderson (2), in 1860, the
court refused to take costs into account in considering
the amount in controversy for purposes of appeal. The
judgment also rests, however, on the ground that the
proceeding had been taken under the "Winding-up
Act," and that it does not authorize an appeal to the
Privy Council: Lapierre v. La Banque de St. Jean (3),
in 1910.

But if the proper inference from the earlier cases
is that, for purposes of appeal to the Privy Council,
the word "demanded" in section 25 of chapter 77 and
section 2 of chapter 82 of the Consolidated Statutes of
Lower Canada, 1860 (R.S.Q., 1888, art. 2311) had been
construed to mean "demanded or in controversy on
the appeal," so that under that provision the value of

the interest of the appellant deterinned the right to
appeal, the same construction should be put upon the

word "demanded" in the new clause 3 of article 68
C.P.Q., there being nothing in the context to forbid
it. Greaves v. Tofteld (4); Avery v. Wood (5); Jay v.
Johnstone (6); Joyce v. Hart (7); Casgrain v. Atlantic

and North-West Railway Co.(8). If by the change made

in 1908 the legislature meant to enact that the right of

appeal should for the future depend upon the amount

claimed in the declaration, in view of the existing

(1) 2 RL. 244. (5) [1891] 3 Ch. 115, at p. 118.
(2) 7 L.C. Jur. 150. (6) [1893] 1 Q.B. 25, at p. 28.
(3) 12 Que. P.R. 152. (7) 1 Can. S.C.R. 321, at p. 328.

(4) 14 Ch.D. 563, at p. 571. (8) [1895] A.C. 282, at p. 300.
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jurisprudence we should have expected to find it make 1916

use of some unmistakable phrase to express that inten- BEAUVAIS

tion, such as "demanded in the action," or "demanded GENGE.

by the declaration," instead of the bare and equivocal Anglin J.
word "demanded," shorn even of the words which
formerly accompanied it, "and not that recovered, if
they be different," which were at least indicative, one
would have thought, of an intention to use "demanded"
in the sense of "demanded in the action or by the
declaration," but were apparently deemed insufficient
to warrant giving that construction to it in view of
the unsatisfactory basis of appeal to the Privy Council
which would result.

Having regard to the reasons assigned by the
Judicial Committee in Macfarlane v. Leclaire (1) and
Allan v. Pratt (2) for holding that the right of appeal
to the Privy Council should depend upon the amount
of the appellant's interest, I would not be prepared to
give to the word "demanded" in clause 3 of article 68
C.P.Q. the meaning "demanded in the action," even
if I were satisfied that the predecessors of article 2311
of the Revised Statutes of Quebec, 1888, had been
entirely overlooked in those cases or had been deemed
inapplicable, because, to do so, would overturn well-
settled jurisprudence with revolutionary consequences,
and because that is not the only meaning of which
"demanded" is reasonably susceptible.

In Macfarlane v. Leclaire (1) the statute 34 Geo. III,
ch. 6, sec. 30, upon which the right of appeal depended,
declared final the judgment of the Court of Appeals

in all cases where the matter in dispute shall not exceed £500
sterling : but in cases exceeding that sum or value * * * an appeal
shall lie to His Majesty in his Privy Council though the immediate
sum or t'alue appealed for be less than E500 sterling * * *.

(1) 15 Moo. P.C. 183. (2) 13 App. Cas. 780.

25
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1916 Nevertheless their Lordships said:-
BEAUVAIS In determining the question of the value of the matter in dispute

GENGE. upon which the right to appeal depends, their Lordships consider the
-- correct course to adopt is to look at the judgment as it affects the

Anglin J. interests of the parties who are prejudiced by it, and who seek to relieve
themselves from it by an appeal. If their liability upon the judgment
is of an amount sufficient to entitle them to appeal, they cannot be
deprived of their right because the niatter in dispute happens not to
be of equal value to both parties and, therefore, if the judgment had
been in their favour, their adversary might possibly have had no
power to question it by an appeal.

The right of appeal was maintained, although the
original claim had been only for £417 Os. 8d. currency,
because "the effect of the judgment was to place in
jeopardy" goods for which £1,642 currency had been
paid, "and it is the immediate effect of the judgment
which must be regarded."

The principle of this decision, their Lordships held,
governed Allan v. Pratt (1).

If (as I think they should) the decisions of the
Judicial Committee above mentioned should be taken
to have put upon the word "demanded" used in the
sections of the Consolidated Statutes to which I have
referred the meaning "demanded or in controversy in
the appeal," as was understood by the Court of King's
Bench in Glengoil S. S. Co. v. Pilkington (2), and
apparently also by our own court in Beauchemin v.

Armstrong (3), and Kennedy v. Gallagher (4), a contrary
intention not being clearly apparent, the legislature
should be deemed to have used the same word in a
subsequent statute dealingwith such appeals with the
meaning thus attached to it.

(1) 13 App. Cas. 780. (3) 34 Can. S.C.R. 285.

(2) 28 Can. S.C.R. 146. (4) Cam. S.C.Prac. (2 ed.) 183.
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I am, for these reasons, of the opinion that unless 1916

the interest of the appellant-the amount demanded BEAUVAIS

or in controversy in the appeal-exceeds $5,000, no GENGE.
right of appeal to the Privy Council is conferred by Anglin J.
articles 69 and 68 (3), C.P.Q., and that the respondent's -

motion to quash should therefore be granted.

Motion dismissed with costs.
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As a train was moving away from a station, where it had stopped,
the conductor ordered a brakesman to eject two trespassers from
it. On proceeding to do so the brakesman found a man stealing
a ride upon the narrow ledge of the engine-tender and, in a
scuffle which ensued, the plaintiff, who was on the edge of the
ledge but was not seen by the brakesman owing to the darkness
was pushed off the train and injured. In an action for damages,
the jury found that the brakesman had been at fault in attempting
to eject the man whom he saw while the train was in motion
and that it was "dubious" whether he was aware of the presence
of the plaintiff in the dangerous position.

Held, per Fitzpatrick C.J. and Idington and Anglin JJ. (affirming
judgment appealed from (9 West. W.R. 1052) ), that the reckless
indifference of the brakesman, in circumstances in which he
ought to have been aware of the presence of the plaintiff, was
a negligent act for which the railway company was liable.

Per Davies and Brodeur JJ. dissenting.-As it was not shewn by the
evidence nor found by the jury that the brakesman was aware
of the presence of the plaintiff in a dangerous position the plain-
tiff, being a trespasser, could not recover damages against the
company for the injuries he sustained.

APPEAL from the judgment of the Supreme Court

of Saskatchewan (1), affirming the judgment entered

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Anglin and Brodeur JJ.

(1) 9 West. W.R. 1052.
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at the trial by Elwood J., on the findings of the jury, 16

in favour of the plaintiff for damages assessed at CANADIAN
NORTHERN

$1,730 with costs. RWAY. CO.

The circumstances of the case are stated in the DIPLOCK.

head-note.

0. H. Clark K.C. for the appellants.

Chrysler K.C. for the respondent.

THE CHIEF JUSTICE.-The questions submitted to

the jury are so involved and so numerous as to lead
necessarily to unsatisfactory results. They do not,
however, appear to have been objected to.

From the answers we must assume the following
facts are found: (a) that plaintiff, stealing a ride on
the company's train, sought refuge on the ledge of the
tender with the witness Thacker; (b) that the brakes-
man Wagner knew that both men were on the train
when it started from the station; (c) that, instructed
by the conductor to put them both off, he went for-
ward and ordered them both off; (d) that Wagner,
without any attempt at investigation to ascertain the
relative positions of the men, shoved Thacker off and
in so doing shoved the plaintiff off also; (e) that the
reasonable and probable result of Thacker being put
off was that plaintiff would go also and that the speed
of the train made it dangerous to put the men off
at the time.

Both plaintiff and Thacker were trespassing, but,
although the general principle is that a man tres-
passes at his own risk, it is undoubted that in this
instance it was the duty of the railway officials when
aware of the presence of the two trespassers not to
put them off in such a manner as to endanger their
safety. Section 281 of the "Railway Act," although
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1916 not directly in point here, is an application of this
CANADIAN general principle, particularly when read with the
NORTHERN
RWAY. Co. instructions of the company that the train should be

DIPLOCK. stopped before putting anybody off.
The Chief Whether, in the circumstances, Wagner was acting

Justice. within the scope of his employment in view of the
evidence is doubtful, but the point was not raised
either here or below and he apparently thought that
he had the authority of the conductor. Vide Hutchins
v. London City Council(1).

There is no doubt that on the findings of the jury,
and there is ample evidence to support them, unneces-
sary violence was used towards Thacker and his removal
from the train in the circumstances endangered his
safety. If the accident had happened to Thacker
there would be little doubt that he would have his
recourse against the company. Now, as to the plain-
tiff, Wagner had reason to believe that both men were
together, otherwise he would not have ordered them
both off. And in shoving Thacker off the train improp-
erly he caused the injury of which plaintiff complains.
If Wagner was acting within the scope of his employ-
ment, and this apparently is not denied, plaintiff must
succeed. The principle of law is that a tort-feasor
must be assumed to have contemplated and be liable
for all those injuries which result from the wrongful
act together with such incidents as a reasonable man
might in the circumstances have expected to result in
the ordinary course of nature. Fletcher v. Smith(2), in
1877, at pages 787, 788; Ratcliffe v. Evans(3). The
rule of the ordinary course of nature and probable
consequences "is after all only a guide to the exercise

(1) 32 Times L.R. 179. (2) 2 App. Cas. 781.

(3) [1892] 2 Q.B. 524.
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of common sense." And the jury have found on the 1916

evidence that the fall of plaintiff from the train was CANADIAN
-NORTHERN

the reasonable and probable consequence or result of RWAY. CO.

the violence used improperly to eject Thacker. When DIPLOCK.

we consider the dark night, the narrow ledge on which The Chief

both men stood, the unnecessary violence of Wagner's Justice.

attack on Thacker and his knowledge of the plaintiff's
presence somewhere on the ledge, the finding of the
jury must be sustained.

I would dismiss with costs.

DAVIES J. (dissenting).-This is an appeal from a
judgment of- the Supreme Court of Saskatchewan
affirming the judgment for the plaintiff entered by
the trial judge on the findings of the jury. Mr.
Justice Newlands dissented on the ground that the
plaintiff was one of two trespassers stealing rides
upon the railway train and that the trespasser's only
right in such cases is that
the railway company must not wilfully injure him or unnecessarily
and knowingly increase the normal risk by deliberately placing unex-
pected dangers in the way

and that it had not been proved or found by the jury
that the company or its servants had done so.

The admitted facts are that the plaintiff and one
Thacker were stealing rides upon the appellant's rail-
way and were discovered by the conductor while the
train stopped at Hanley Station, a small side station
on the railway line. The conductor ordered them off
the train and they got off and walked across the track
to the east side and hid themselves behind some box
cars there. The plaintiff says that as soon as the train
began to move he and Thacker climbed on again
between the tender of the engine and the baggage
car, Thacker going ahead, and that when he (Diplock)
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191 got up, Thacker had already taken up a position along-
CANADIAN side of the ladder which ran down the centre of the
NORTHERN
RWAY. Co. back of the tender and that he was standing on the

DIPLOCK. ledge of the tender. He says:

Davies J. Thacker was holding on to the ladder and he (Diplock) was holding
- on to the hand-rail at the outside.

His position was either on the ledge of the tender or
on the steps leading to it. The only light there was
what was shining out of the car door. The brakesman
says he only saw "just one man" on the back of that
tender, that he "did not know that the other man was
on the outside on the west side" and that he "did
not see him at the time."

Now whether the plaintiff was actually upon the
ledge holding on the hand-rail or was on the step and
so holding is uncertain. The jury did not find that he
either saw or should have seen him though they
answered the question whether he should have investi-
gated where Diplock was before shoving off Thacker
in the affirmative. Answering the question of fact
"whether Wagner knew that Diplock was in the
position he was" they say "dubious." The question
whether he should have investigated and found out
is one of law, not of fact for the jury. The facts as
stated by the brakesman are that, when he opened the
door of the baggage car, he saw only one man on the
ledge, that he called to him and asked him to come
in the car; that the man refused, and he (Wagner)
grappled with him and pushed him off. It may well
be that if Thacker who was seen by Wagier and
pushed by him had been injured the company would
under the findings of the jury as to the dangerous rate
of speed of the train have been liable to him in damages.
But how can that liability arise with respect to a tres-
passer whose presence there the brakesman did not
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know of ? The jury were unable to find that Wagner 1916

knew that Diplock was in the position he was. With- CANADIAN
NORTHERN

out such a finding, it is impossible for me to hold that RWAY. CO.

the company should be held liable. DIPLOCK.

Plaintiff was a trespasser. He was trespassing at Davies J.

his own risk. The company was undoubtedly under a
duty not wilfully to injure him. But how could they
be said to have wilfully injured him when they did not
know of his presence there? It is said they must be
held to have known because the conductor told the
brakesman there were two men stealing a ride and to
put them off. But the brakesman swears that when
he went to put them off he only saw one man and did
not see the other. The jury cannot have disbelieved
him or they could not have found it was "dubious"
whether Wagner knew that Diplock was in the position
he was. If the knowledge of Diplock's position at
the time he pushed Thacker off was known to Wagner,
the brakesman, there might be a very strong contention
made that the company was liable for damages to
Diplock for any injuries he sustained on the ground
that he had been wilfully injured by Wagner's improper
and illegal action. But he could only recover in cases
where there was either wilful injury caused to him or
where the deliberate action of one of the company's
servants placed unexpected dangers in his way. The
company could not. be held liable to a trespasser for
the mere negligence of their servants. There must be
much more than negligence. There must be deliberate
or wilful wrongful action causing the injuries com-
plained of.

If Wagner did not know and, in the absence of a
finding to the contrary, we should accept the evidence
that he did not, then no such responsibility arises.

I am quite at a loss to understand how it can be
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1916 successfully argued that because the brakesman was
CANADIAN told to go and put off two men who were stealing rides
NORTHERN
RWAY. Co. and in discharging that duty he found only one man

V.
DIPLOCK. that he was bound before putting that one off to insti-

Davies J. tute a search for the other. He may well have assumed
that when he gave the order to the man he did see to
get off the other man whom he did not see obeyed it.
But whether that be so or not he neither saw nor
knew of the presence of the other man (the plaintiff)
and therefore owed him no duty.

The law.on the subject of the liability of a railway
company is laid down by the Judicial Committee of
the Privy Council in the case of Grand Trunk Railway
Co. v. Barnett(1), at page 369, as follows:-

The railway company was undoubtedly under a duty to the plain-
tiff not wilfully to injure him; they were not entitled, unnecessarily
and knowingly to increase the normal risk by deliberately placing
unexpected dangers in his way, but to say that they were liable to
a trespasser for the negligence of their servants is to place them under
a duty to him of the same character as that which they undertake to
those whom they carry for reward. The authorities do not justify
the imposition of any such obligation in such circumstances. A carrier
cannot protect himself against the consequeices which may follow on
the breach of such an obligation (as for instance, by a charge to cover
insurance against the risk), for there can be no contracts with tres-
passers; nor can he prevent the supposed obligation from arising by
keeping the trespasser off his premises, for a trespasser seeks no leave
and gives no notice.

The general rule, therefore, is that a man trespasses at his own
risk. This is shewn by a long line of authorities, of which Great Northern
Ry. Co. v. Harrison(2), Lyqo v. Newbold(3) and Murley v. Grove(4),
are familiar examples.

Accepting this law and applying it to the findings
of the jury and the facts as admitted, I am of opinion
that the appeal should be allowed and the action dis-
missed with costs.

(1) [1911] A.C. 361 (3) 9 Ex. 302.

(2) 10 Ex. 376. (4) 46 J.P. 360.
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IDINGTON, J.- The respondent and one Thacker 1916

were stealing a ride on appellant's train. When, as it CANADIAN

was starting, the conductor said to the brakesman, RWAY. CO.
V.

Wagner, DIPLOCK.

There are two men on the end of the car; go and put them off. Idington J.

It was at night time. The men were standing on the
ledge of the tender next the baggage car. Wagner
proceeded to the place indicated and tried ineffectually
to get Thacker into the baggage car and then said to
him "'well get off " and gave him a shove which had
the desired effect.

The jury find the train was then moving at a speed
such as to make it dangerous for him to alight. The
result upon respondent of the shoving of Thacker by
Wagner appears in the answers to the questions, as
follows:-

1. Q. Was the plaintiff injured by the wheels of the C.N.R
train passing over his feet? A. Yes.

2. Q. How did he get under the train? A. Result of being
pushed.

(a) Q. Did Wagner assault Thacker by kicking or pushing?
A. Yes.

(b) Q. Where was Diplock when Wagner attacked Thacker?
A. On ledge of tender, west of Thacker.

(c) Q. Was the reasonable and probable result of Wagner kicking
or pushing Thacker that Diplock would be pushed off the train?
A. Yes.

(d) Q. Did Diplock fall off the train as a result? A. Yes.
(e) Q. Was that the cause of his injury? A. Yes.
(f) Q. Was Wagner's conduct towards Thacker adopted with

the object of putting Thacker off the train? A. Yes.
(g) Q. If yes, was Wagner acting in course of his employment?

A. Yes.
(h) Q. Did Wagner know that Diplock was in the position he

was? A. Dubious.
(i) Q. If he did not know, should he have investigated to find

out where Diplock was before he shoved or kicked Thacker? A. Yes.

The other questions and answers relevant to the
issues involved in these are as follows:-
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1916 (m) Q. Was the speed of the train when ordered to get off such

CANADIAN as to make it dangerous for him to alight? A. Yes.
NORTHERN (n) Q. Did Wagner know it was dangerous, or should he have
IRWAY. CO. known, having regard to all the circumstances? A. Yes.

V. (o) Q. Was the conduct of Wagner reasonable and proper? A. No.
DIPLOCK. (p) Q. Was Wagner, in ordering Thacker and Diplock off the train

Idington J. acting in the course of his employment? A. Yes.

The finding of the jury as to the rate of speed of
the train shews it was an unlawful assault and battery
that was thus committed upon Thacker by Wagner.
As a legal result thereof he and his employers are
liable for the consequences thereof to others.

This is not a case of negligence in which other
considerations might have been involved as in Grand
Trunk Railway Company v. Barnett(1), so much dis-
cussed in the case.

It is the law involved in the well known squib case
Scott v. Shepherd(2), that should be our guide herein
subject to the qualifications to be found as the result
of later development of the law resting upon the prin-
ciple laid down in that case.

The above question (c) and answer therieto seems
to me to cover all that need concern us as to these
qualifications.

The undisputed terms of the conductor's order
indicated to the brakesman that there were two men
at the place where the scuffle was had and that both
were to be dealt with. Thus the answer of the jury was
amply justified by the facts.

The questions of wilfulness and actual accurate
knowledge of how these men stood though much
discussed below and in argument here and held by the
jury "dubious" seems to me beside the question.

Assuming in such case the brakesman had, as I

(2) 1 Sm. L.C. (12 ed.) 513.
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imagine probable, authority to arrest Thacker and 1916

hand him. over to the police as a trespasser and had CANADIAN
NORTHERN

been merely discharging that lawful duty, when a RWAY. CO.
V.

scuffle ensued as result of Thacker's resistance, and DIPIDCK.

the respondent had as part of the consequences acci- Idington J.
dentally been knocked off the car and injured he, as -

a trespasser, could have had no remedy.

I assume in stating the law thus that there had
been in such supposed case no undue violence on the
part of the brakesman and that he had been duly and
properly discharging his duty to arrest and keep
Thacker in charge.

I desire only to illustrate the wide difference that
exists between the case of a man doing an unlawful
act and that of a man doing a perfectly legal act.

I In the latter case knowledge and wilfulness might
have a very important bearing in determining the
consequences of what one so placed should be held
liable for in a way that is not open to him doing an
unlawful act to urge on his behalf.

There was much made in argument, and by the
learned judge who dissented in the court below, of
the inconsistent nature of the questions first put and
later by reason of the learned trial judge putting the
following question:-

(j) Q. If Diplock jumped from the train and was not shoved off
did he jump because of any order or command of Wagner? A. Yes.

If there had been nothing else in the case than this
question and some others following it evidently related
thereto or intended to be so there would have to be a
new trial to determine the fact of whether Diplock in
fact did jump in obedience to what was said and was
not pushed off for strangely enough there was no
question put to elicit the fact.
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1916 The putting of such an hypothetical case and getting
CANADIAN an answer thereto leads nowhere.

NORTHERN
RWAY. CO. However, the whole of these academic questions
DIPLOCK. relative to an assumption of jumping off are rendered

Iaigon J. harmless as they are needless by the express answer
to the second question and others I have quoted.

I think the appeal should be dismissed with costs.

ANGLIN J.-Very reluctantly, because of the
unmeritorious features of the plaintiff's case and
because I realize and appreciate the grave dangers
and difficulties to which trainmen are exposed in
dealing with such characters as the plaintiff and his
companion, Thacker, when stealing rides on trains, I
have reached the conclusion that this appeal cannot
succeed. A perusal of the record has left me under
the impression that, if trying it without a jury, I should
not improbably have dismissed the action on the
ground that it had not been satisfactorily shewn that
the plaintiff was injured as a result of what took place
between the brakesman, Wagner, and Thacker. But
findings of the jury which have not been seriously
attacked establish that the plaintiff was pushed or
forced off the defendant company's train, while it
was travelling at a speed which made it dangerous
for him to alight, as the result of an attempt made by
Wagner, in carrying out orders of the conductor, to
force the plaintiff's companion Thacker off the train.

I fully agree that if Wagner had not had reason to
believe that the plaintiff, Diplock, was in the narrow
and admittedly dangerous space between the tender
of the engine and the baggage car, when he pushed
or shoved Thacker, no liability to Diplock would have
been incurred. The plaintiff was a trespasser and
liability to him would not arise from any mere negli-
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gence. But the railway company's employee was not 1916

on that account CANADIAN
NORTHERN

entitled unnecessarily and knowingly to increase the normal risk by RWAY. CO.

placing unexpected danger in his way. DIPL1K.

Grand Trunk Railway v. Barnett(1), at page 369. Anglin J.
The jury has not found that Wagner knew "that -

Diplock was in the position he was." They have
found that "he should have investigated" to find
where Diplock was before he "shoved or kicked
Thacker." Wagner's evidence is that, as the train
was about to leave Hanley Station, the conductor
said to him,
There are two men on the end of the car; go and put them off.

He immediately proceeded to do so. He opened the
door of the baggage car and saw Thacker standing on
a ledge at the back of the tender. He could see only
one-half of the back of the tender. The light was weak
and uncertain. He says he did not know that the
other man was on the west side and that he could not
see him. Although he "assumed" there vere two
men there, he did not take any steps to locate the second
man. He did not concern himself about him.

Reading the jury's findings in the light of this
evidence, I understand them to mean that, although
Wagner did not see Diplock and did not know' his
exact position, he had reason to believe that he was
somewhere in the narrow space between the tender
and the baggage car and acted on that assumption,
and that in failing to look for him before wrongfully
dealing with Thacker in a way which necessarily
increased the risk to anybody else in the perilous
position in which he had reason to believe the plain-
tiff might be, he had disregarded the right which even

(1) [1911] A.C. 361.
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1916 a trespasser has that he should not be wantonly or
CANADIAN recklessly exposed to unnecessary risk by one who has

NoRTHERN
RWAY. Co. reason to believe that his acts will have that effect.

DIPLOCK. The duty of a common carrier to a trespasser is thus

Anghn J. stated by Bailey J. of the Supreme Court of Illinois
- in Chicago, Burlington and Quincy Railroad Co. v.

Mehlsack(1), at page 20:-
His duty rests merely upon the grounds of general humanity and

respect for the rights of others, and requires him to so perform the
transportation service as not wantonly or carelessly to be an aggressor
towards third persons whether such persons are on or off the vehicle.

An observation of Lord Robson, at page 371 of
the report of Grand Trunk Railway Co. v. Barnett(2),
is apt to mislead. Referring to the speech of the Earl
of Halsbury in Lowery v. Walker(3), at page 13 he
quotes His Lordship as having said that

the word "trespasser" would have carried the learned counsel for
the defendant all the way he wants to get

i.e., one would infer from the use made of this passage,
to the conclusion of non-liability. But the rest of
Lord Halsbury's sentence was
to a somewhat difficult and intricate question of law upon which
various views might be entertained.

In the same case Lord Shaw of Dumferline had
pointedly withheld his assent to the pronouncements
of Darling J. and Vaughan-Williams L.J., in the lower
courts, as to immunity for injuries caused to mere
trespassers.

Wagner, though aware of Diplock's probable pres-
ence in a position of peril, seems to have allowed him-
self to be carried away by excitement, caused, no
doubt, by Thacker's successful resistance to his efforts
to draw him within the baggage car and, with reckless

(1) 19 Am. St. Rep. 17. (2) [1911] A.C. 361.
(3) [1911] A.C. 10.
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indifference to the consequences either to Thacker or 1916

to Diplock, tried to push the former off the train. His CANADIAN
NORTHERN

attitude towards Diplock is probably correctly RwAY. Co.
v.

expressed in his answer DIPLOCK.

I did not bother my head about him. Anglin J.

Under these circumstances I think the verdict -

and judgment for the plaintiff should not be disturbed.

- BRODEUR J. (dissenting).- -The jury in their verdict
have not found that the brakesman Wagner knew that
the respondent, Diplock, was in the position he was
in when Wagner tried to push Diplock's companion
off the car. Diplock had no business to be on the car
of the appellant company; he was even stealing a ride
at the time.

The Privy Council in the case of Grand Trunk
Railway Co. v. Barnett(1), has decided that
although the common carriers are under a duty to a trespasser not
wilfully to injure him, they are not liable to him for mere negli-
gence and that as the accident was due to the negligence of the car-
rier's servants and not to any wilful act the trespasser was not entitled
to recover.

Applying that decision to the present case I find
that the plaintiff respondent was not wilfully injured
because the jury have been unable to state in their
verdict whether the brakesman knew that Diplock
was there.

I think the appeal should be allowed and that the
action should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants:
Borland, McIntyre, McAughey & Mowat.

Solicitors for the respondent:
Bence, Stevenson & McLorg.

(1) [1911] A.C. 361.
26
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1916
*a 1THE MONTREAL' TRAMWAYSA
*May 25. COMPANY (DEFENDANTS) ......

AND

CHARLES McGILL (PLAINTIFF) ...... RESPONDENT.

ON APPEAL FROM THE COURT OF REVIEW, AT MONTREAL.

Appeal from Court of Review-Jurisdiction-Amount in controversy-
Addition of cost of exhibits.

The cost of exhibits (claimed by the action), which may be taxable as
costs in the cause between party and party, cannot be added to the
amount of the demande in order to increase the amount in con-
troversy to the sum or value necessary to give the right of appeal
to the Supreme Court of Canada. Dufresne v. G~uaremont
(26 Can. S.C.R. 216), followed.

MOTION to quash an appeal from the judgment of

the Court of Review, at Montreal(1), affirming the

judgment entered at the trial, in the Superior Court,
District of Montreal, by Greenshields J., on the

findings of the jury, in favour of the plaintiff, with

costs.
The action was brought to recover damages for

personal injuries sustained by the plaintiff through
the alleged negligence of the company and, by the

conclusions of his declaration, the plaintiff claimed

five thousand dollars with interest and "costs of suit,
including costs of exhibits." Before instituting the

action the plaintiff, as required by statute, served a

notice on the defendants claiming compensation and

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,

Anglin and Brodeur JJ.

(1) Q.R. 49 S.C. 326.
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it appeared that, in the event of the action being 1916

maintained, there would be a fee payable on the ONTREAL
TRAM-WAYS

notice and the cost of service amounted to seventy- Co.
five cents. On the hearing of the motion to quash MicGILL.

the appeal for want of jurisdiction, under section 40
of the "Supreme Court Act," R.S.C., 1906, ch. 139,
it was contended by the appellants that the amount
of the fee on the notice and. of the cost of serving
it should be considered part of the demande and,
being-added to the amount of the damages claimed,
would bring the amount of the controversy over the
sum necessary to give the right of appeal to the
Judicial Committee of the Privy Council under
articles 68 (3) and 69 of the Code of Civil Procedure
and, consequently, the appeal would lie to the Supreme
Court of Canada.

Callaghan supported the motion.

Meredith K.C. contra.

The judgment of the court was delivered by

THE CHIEF JUSTICE.-Apparently a nice question
of jurisdiction arises in this case. The conclusion of
the declaration is:-

The plaintiff prays for judgment against the defendants for the
said sum of $5,000, with interest from this date and costs of suit,
including costs of exhibits.

Articles 68 (3) and 69 of the Code of Civil Procedure
give an appeal from the Court of Review to the Privy
Council in every case
where the amount or value of the thing demanded exceeds five
thousand dollars.

In the case of Dufresne v. Guduremont(1), the declara-

(1) 26 Can. S.C.R. 216.
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1916 tion seems to have concluded with much the same
MONTREAL language, viz.-the plaintiff sued, on the 26th
TRAMfWAYS

Co. December, 1893, for $2,150 with interest at 8% per

McGILL. annum from date of action till paid, with costs. The

The Chief Supreme Court held that the claim as set out in the
Justice. declaration was only for $2,150 and that although

the interest was claimed in the declaration it could
not be looked at for the purpose of considering whether
the amount claimed was more than £500.

The appellants here urge that we must add -to the
amount claimed in the conclusions of the declaration
the fee on the notice of action served on the company
and the bailiff's charges for making. the service. But,
as both these items are included in the costs taxable
as between party and party, we do not think they can
be considered in determining whether or not the
amount claimed is within the appealable limit.

The motion to quash is granted.

Appeal quashed with costs.
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GEORGE MEAGHER (PLAINTIFF), A 1916
fAPPELLANTS;I *eb

AND OTHERS (DEFENDANTS) ........ *June 13.

AND

MARY ANN MEAGHER, AND)

OTHERS (DEFENDANTS) ............ f RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Will-Construction-Estate for life-Power of appointment-Trust.

A will devised all the testator's real and personal property to his two
daughters (naming them) upon trust as follows:-To make certain
payments and then "to hold all my property in lots eight and
nine * * * for my said daughters for themselves and to make
such disposition thereof from time to time among my children
or otherwise as my said daughters decide to make, they my said
daughters in the meantime to have all the rents and profits there-
from."

Held, affirming the judgment of the Appellate Division (34 Ont. L.R.
33), Fitzpatrick C.J. and Idington J. dissenting, that the said
two daughters took a beneficial life interest in the property; and
that the words "or otherwise" where they occur gave them an
unfettered power of disposition which they could exercise in
favour of any person, including themselves.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1) varying the judg-
ment at the trial in favour of the respondents.

The only question on the appeal was as to the con-
struction of clause 5 of the will of Thomas Meagher.
The clause is set out in the above head-note.

* A. C. McMaster and J. H. Fraser for the appellants.
By the general devise in the beginning of his will the

*PRESENT:-Sir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur, JJ.

(1) 34 Ont. L.R. 33.
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1916 testator created a trust which governs all that follows:
MEAGHER Buckle v. Bristow(1); and the trustees cannot take
MEAGHER. beneficially: Briggs v. Penny(2), at pages,556-7.

The daughters are in no way pointed out as objects of
the testator's bounty. See lnre Smith(3). Yeap Cheah,
Neo v. Ong Cheng Neo(4); and McDermott v. Ander-
son(5) were also cited.

Hellmuth K.C. for the respondents referred to
In re Howell; Liggins v. Buckingham(6).

THE CHIEF JUSTICE (dissenting).-The will of the
testator, Thomas Meagher, commences as follows:-

For the purpose of carrying out the trusts contained in this my

will I give, devise and bequeath all the estate real and personal of

which I may die seized or possessed or to which I may be entitled at

the time of my decease unto my daughters Mary Ann Meagher and

Margaret Ellen Meagher upon trust as follows.

There follows an enumeration of the trusts so
declared, of which the fifth is as follows:--

To hold all my property in lots eight and nine in the third con-

cession from the bay in the Township of York, together with all stock,
crops, furnituie and other goods and chattels and personal property

thereon for my said daughters Mary Ann Meagher and Margaret
Ellen Meagher for themselves and to make such disposition thereof

from time to time among my children or otherwise as my said daughters

decide to make, they my said daughters in the meantime to have all

the rents and profits therefrom.

The dispute in the action has been narrowed down

to the single question of the effect of the fifth trust

declared by the testator's will. I do not think this

question presents any great difficulty; such as it does,
arises from the fact that the trust is not set forth in.
regular and settled terms the meaning of which has

(1) 10 Jur. N.S. 1095. (4) L.R. 6 P.C. 381.
(2) 3 Mac. & G. 546. (5) [1915] 1 Ch. Ir. R. 191.

(3) (1904) 1 Ch. 139. (6) [1915] 1 Ch. 241.
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become well established. Where these are departed 1916

from, there is always a likelihood that some opening 1IEAGHER

will be left for a doubt as to the construction to be 1EAtGHER.
put upon the language employed; a vast amount of The Chief

ingenuity has been shewn in the suggestion of possible Justice.

meanings in the present instance.
I cannot doubt that the intention of the testator

was to place the disposal of the property in question
among his children, both as to shares and time, at the
discretion of his daughters, Mary Ann Meagher and
Margaret Ellen Meagher. It has to be considered
how far he has succeeded in carrying out his intention,
because, though we may look to the intention to decide
the meaning of any ambiguous phrase, we cannot give
an effect to the words used which their meaning will
plainly not bear. In my opinion, however, full. effect
can be given in this case to the intention of the testator
without adding to or departing from the exact words
used.

I do not understand that any life interest can be
taken by the daughters, because there is given to them
a power to dispose of the whole property at any time,
and it is only in the meantime that they are to receive
the rents and profits. By making no appointment,
they might, indeed, continue this state of things during
their lives, but I do not think this makes any differ-
ence; it is only accidental that the power of disposition
and the right to receive the rents and profits are in the
same hands; if the power of appointment had been
given to another child, he could by disposing of the
whole property have put an end at any time to the
enjoyment by the sisters of the rents and profits.

The most important question is, who are the persons
in whose favour the power of disposition may be exer-
cised, and it seems to have been thought that the
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191 words "or otherwise" following the power "to make
MEAGHER such disposition among my children" must be con-

V.
MEAGHER. strued to give the daughters a general power of dis-
The Chief position to any one they please. I do not think this

Justice. is the meaning to be placed on the words "or other-
wise." I think they are to be read with reference to
the word "among" in the power of disposition among
the children. It is, I think, only a way of expressing
a very common trust which in proper legal phraseology
would be framed as a power to appoint the trust
property to such one or more of the testator's children
in such shares and proportions and at such time or
times as the donee of the power might think fit. There
is nothing either in the particular trust or in the
general scope of the will to warrant the suggestion
that the testator intended to give power to appoint
strangers or any other than his own children.

The power of disposition can only be exercised by
the two daughters, Mary Ann Meagher and Margaret
Ellen Meagher, and on the death of either of them
before making any disposition of.the property it will
fall into the residuary estate

I am not overlooking the words "for themselves"
following the names of the testator's daughters, Mary
Ann Meagher and Margaret Ellen Meagher, which
may be thought to be against the construction which
I have placed upon the trust. Apart, however, from the
fact that they have no technical meaning, they seem,
if not senseless, at any rate inapt to express any
possible meaning which the testator could have in-
tended. If they refer to the beneficial interest which
these ladies take, it can only be such interest as they
have under the trust. I am, however, disposed to
think that there is another explanation. It is apparent
on the face of the will that it was drafted either by a
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lawyer who was not a very competent draftsman or 1916

by someone who had considerable knowledge of legal E1 IHER

forms. I think it may be that the insertion of the MEAGHER.

words "for themselves" is due to some confused and The Chief

mistaken idea of proper and apt legal forms. These Justice.

are perhaps useless speculations and, looking to the
intentions of the testator as they are to be gathered
from the whole will including the particular devise and
bequest, I should have no hesitation in saying that if
the words "for themselves" were repugnant to the
construction which I have placed upon the trust, they
ought to be disregarded.

The effect of the trust construed in accordance
with the views above expressed will therefore be:
Devise and bequest of all testator's real and personal
estate to trustees; as to the property in the fifth
enumeration mentioned-To hold the same upon trust,
to make such disposition thereof to or for such one
or more of his children in such shares and proportions
and in such manner as his daughters, Mary Ann
Meagher and Margaret Ellen Meagher, may from time
to time direct or appoint, and in the meantime and
until any such disposition shall have been made and
so far as the same shall not extend, to permit his said
daughters, Mary Ann Meagher and Margaret Ellen
Meagher, to receive the rents and profits thereof for
their own use and benefit and from and after the
death of either of them, the said Mary Ann Meagher
and Margaret Ellen Meagher, and in default of any
such direction or appointment or so far as the same
shall not extend, upon the like trusts as are in the will
declared concerning the residuary estate.

I think by following these indications there will be
no difficulty in settling the judgment varying the judg-
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o916 ment of the Appellate Division. If necessary, the
MEAGHER matter can be spoken to in chambers.

V.
XIEAGHER. The appeal must be allowed and under ordinary
The Chief circumstances the costs should come out of the estate,

Justice. but as it appears that all available assets have been
distributed and the action is mainly at any rate con-
cerned with the trust declared in the fifth enumera-
tion in the will, I think the costs of all parties may
fairy be paid out of the particular trust property.

IDINGTON J. (dissenting).-This will seems to have
trust written all over it except one ambiguous bit con-
tained in clause 5. Its first clause was evidently in-
tended to be all comprehensive and determine the
general scope and purpose of the instrument. That
and clause No. 5 are as follows:-

1. For the purpose of carrying out the trusts contained in this
my will I give, devise and bequeath all the estate real and personal
of which I may die seized or possessed or to which I may be entitled
at the time of my decease unto my daughters Mary Ann Meagher
and Margaret Ellen Meagher upon trjust as follows: -

5. To hold all my property in lots eight and nine in the third
concession from the bay, in the Township of York, together with all
stock, crops, furniture and other goods and chattels and personal
property thereon for my said daughters Mary Ann Meagher and
Margaret Ellen Meagher for themselves and to make such disposition
thereof from time to time among my children or otherwise as my
said daughters decide to make, they my said daughters in the mean-
time to have all the rents and profits therefrom.

One thing quite clear is that everything was given
these daughters for the purpose of carrying out the
trusts contained in the will.

Let us take and apply the following extract from
Lewin on Trusts, (12 ed.) ch.IX.,p. 169, sec. 1, par. 16:-

16. Next, a trust results, by operation of law, where the intention
not to benefit the grantee, devisee or legatee is expressed upon the
instrument itself, as if the conveyance, devise or bequest be to a
person "upon trust" and no trust declared, or the bequest be to a
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person named as executor "to enable him to carry into effect thetrusts 1916
of the will" and no trust is declared, or the grant, devise or bequest MEAG.ER
be upon certain trusts that are too vague to be executed, or upon v.
trusts to be thereafter declared and no declaration is ever made, or MEAGHER.

upon trusts that are void for unlawfulness, or that fail by lapse, etc.; Idington J.
for in these and the like cases the trustee can have no preten e for _

claiming the beneficial ownership, when, by the express language of
the instrument, the whole property has been impressed with a trust.

We may assume this to be an accurate presentation
of the law. For my present purpose I see n.o reason
to labour with the manifold fine distinctions existent
behind this expression thereof.

These authorities, cited in foot-notes, t pages 169
and 170, (Lewin on Trusts,) in support of the text I have
quoted, shew that the absence of a declaration of trust
would not enable such a devisee or legatee to claim the
property.

Is it not therefore quite clear that the first clause
of this will has impressed upon the bequests and devi-
ses comprised threin a trust which would result
respectively to the heirs at law or personal representa-
tive of the testator unless so far as relieved there-
from by later clear and unmistakable language? No
one will attempt to deny that such later language, so
far as clearly intelligible,1must govern.

This clause 5 contains all that can be invoked to
aid the daughters so bound by the obligation of a
trust. How can it? Itlis not necessary to enter upon
the profitless discussion ofjwhat might have been the
exact nature of the title taken by the daughters had
the latter part of clause 5 been obliterated, further
than to say that even intsuch a case it might be fairly
arguable they took no more than an estate for life
under the circumstances in which-they had been placed
by the rest of the will.

Assuming it possible to maintain -in such a case
that they would have taken thereby an estate in fee
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1916 simple in the land, and a corresponding absolute
MEAGHER property in the personalty, how can we say that the

V.
MEAGHER. following language:-
Idington J. and to make such disposition thereof from time to time among my

- children or otherwise as my said daughters decide to make they my
said daughters in the meantime to have all the rents and profits there-
from,

must be discarded and is of no effect?

It .seems, at least impliedlyy to rebut any construc-
tion of what had preceded it, as ever having been
intended by the testator. to transfer absolutely all
title or interest he had therein.

It removes all possibility of holding, properly, that
the daughters were intended to have taken all freed
from any trust. It leaves them nothing but a life
estate, carved out of what they got, freed by virtue of
the express terms, including the nominative fashion of
doing it, from the trust which otherwise would have
bound them. I

But how does that help us to find a general power
or free the additional power over the estate given by
these lines from the implication of being impressed
with a trust? That additional power is not incon-
sistent with the trust expressed in the first clause, but
quite consistent therewith and what was intended
thereby to be defined later.

Either the language creates a power or it does not.

If by reason of and through inaccuracy of expres-
sion it fails to convey any meaning, save that I have
just adverted to, of making clear it was only a life
estate that was intended to be given these daughters,
then there has been no trust declared, and the absence
of either a declared trust or devise or bequest, in clear
and unmistakable terms freeing the same from the
trust impressed on it from the beginning, leaves this
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property to the heirs at law and personal representa- 1916

tives subject to the life estate therein of the daughters MEAGHER

or survivor of them. MEAGHER.

And if the language used can be construed as giving Idington J.

a power, that is likewise impressed with a trust unless
it can clearly be interpreted as excluding it.

The only thing in this power which lends a possi-
bility of such exclusion is the use of the phrase "or
otherwise."

When I find that used as the foundation for a pro-
cess of reasoning which ends by concluding that the
donees of the power are but the probable objects of
its execution, I hesitate to attribute such intention to
the testator, who certainly could have accomplished
that result, if so intended, by using direct and simple
language.

The phrase "or otherwise" may mean so much or
so little that its slovenly use, so evident here, tempts
me to think it would be more in accord with the scope
and purpose of the whole will, and the evidence it fur-
nishes of the testator's intention, to read it as having
relation to the time when the power was to be used.

It seems to me this is one of those cases where the
strictly grammatical construction does not express
what the writer intended.

It is more in harmony with all else to be looked at
and considered to read the phrase "or otherwise" as
related to the question of time. Doing so would give
a clear and operative effect to the whole paragraph,
instead of rendering it futile.

It might obviously be expedient in the interest of
those concerned to execute the trust by appointing
part of the property at one time, and other parts at
other times, as circumstances developed, or if occasion
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1916 called for it to await a time when.a final distribution
MEAGHER might be made.

t,.
MEAGHER. Again, if the power never could be prudently

Idington J. executed in its entirety, the result would be to let the
children and (or) their descendants acquire the property
by the direction of the court or possibly without such
direction.

One of the difficulties attendant upon its due execu-
tion might be the possibility of the donees being ex-
cluded.

The question thus raised has been dealt with in

argument in a recent case of Tharp v. Tharp(1), where
the cases are collected.

I do not intend herein following the inquiry thus

suggested, and only mention it for the consideration-
of those concerned.

I conclude for the foregoing reasons that the appeal
should be allowed and the judgment below varied by
striking out the words
and are also entitled to a general power to appoint the corpus of the

said real and personal property either to themselves, the said Mary

Ann Meagher and Margaret Ellen Meagher, or to any other person
as they may think fit, and doth adjudge the same accordingly,

and substituting the words
and have as trustees a power of appointment over said property in

favour of the children of the testator to be executed from time to time

or otherwise as prudent persons acquainted with the circumstances

and conduct of the said children respectively should feel just.

It seems to me such was the desire of the testator.

It is impossible for us, without the slightest in-

formation as to the ages and conditions in life of these

children or any of the surrounding circumstances which

led the testator to make such a peculiar provision, to

say more.

(1) [19161 1 Ch. 142.
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It is possible an equal distribution was not intended. 1916
It is possible that the testator expected the distribu- MEA(HER

tion to depend upon the conduct of the children, and MEAGHER.

undeserving ones to feel that the trustees had a power of Idington J.

discrimination. I pass no opinion on such suggestions.
They may be, even if one knew, a great deal more than
presented of no value.

At present all that seems to me quite clear is that
the impress of a trust is stamped on the power for
whatever it is worth. If too vague to be effective as
probably intended, the trust will result to the benefit
of the heirs.

As to the costs. I should leave each party to pay
their own costs in the Appellate Division and in this
court.

DUFF J.-The appeal should be dismissed with
costs.

ANGLIN J.-I know of no rule of equity which pre-
vents a devisee of property upon trust from taking
out of it a benefit which it was the intention of the
testator that he should have. Dawson v. Clark(1);
Hughes v. Evans(2). No doubt the intention to bene-
fit the trustee personally must clearly appear. Such
an intention, in my opinion, is explicitly stated in the
fifth paragraph of the will here in question in favour
of the testator's two daughters, in regard to the
property therein dealt with, and no contrary intention
anywhere appears. The concluding words of the fifth
clause,
they my said daughters in the meantime to have all the rents and
profits therefrom

admittedly give them a beneficial life interest in the
property in question. I agree that they also preclude

(1) 15 Ves. 409; 18 Ves. 247, at p. 257.
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1916 the construction in favour of their having an unre-
MEAGHER stricted fee simple, which was the view taken by

V.
MEAGHER. the learned trial judge. The earlier words,
Anglin J. for my said daughters Mary Ann Meagher and Margaret Ellen

- Meagher for themselves,

unmistakably indicate that this particular property,
which the testator had included in the general devise
to them in trust of his entire estate, was nevertheless
to be held by the two daughters, not as trustees, but,
as the testator puts it, "for themselves," i.e., for their
own benefit, having regard to what follows, during
life, or until disposed of. The words "for themselves"
I regard as at least equivalent in effect to the words
"at his own disposal," discussed-in In re Howell(1),
as indicative of the testator's intention that thisproperty
was not to be subject to any obligation of trust. After
devising the property to his two daughters nominatim
"for themselves," the testator proceeds to give them
the right
to make such disposition thereof from time to time among my children
or otherwise as my said daughters decide to make,

i.e., not as trustees, but as individuals with an un-
fettered power of disposition. I cannot find in these
words any indication of an intention to benefit the
testator's children exclusively. The words "or other-
wise as my said daughters decide to make" distinctly
exclude that idea. Should the power conferred not be
exercised, subject to the life interest of the two
daughters, the property would pass either under the
residuary clause or as upon an intestacy.

I can find no justification for distorting the language
of the testator by transposing the words "or other-
wise," as contended for by counsel for the appellants,

(1) [19151 1 Ch. 241.
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and placing them immediately after the phrase "from 1916

time to time" or for refusing to give them their ordinary 'MEAGHER

signification. MEAGHER.

In a word, this case is governed by that primary Anglin J.

and cardinal rule of interpretation, that the
grammatical and ordinary sense of the words is to be
adhered to unless absurdity, repugnancy or incon-
sistency should result-a rule too often disregarded in
order to give effect to some technical and artificial rule
of construction distinctly subordinate and never meant
to be invoked where the language is plain and ordinary
and there is neither ambiguity or obscurity in it. A
testator's clearly expressed intention, not unlawful or
impossible of performance, must be carried out.

I would dismiss the appeal with costs.

BRODEUR J.-After a good deal of hesitation, I have
come to the conclusion that this appeal should be dis-
missed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: McMaster, Montgomery,
Fleury & Co.

Solicitors for the respondents: Coatsworth & Richard-
son.

27
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1916 THE CITY OF EDMONTON........ APPELLANT;
*May 4.
*June 13. AND

THE CALGARY AND EDMON-
TON RAILWAY COMPANY..... RESPONDENTS.

ON APPEAL FROM THE BOARD OF RAILWAY
COMMISSIONERS FOR CANADA.

Railways-Location-Registration of plans-Construction of line-
Plan of subdivision subsequently filed-Dedication of highways-
Rights of municipality-Priority-" Railway Act," R.S.C., 1906,
c. 37-Dominion "Railway Act," 1908.

The filing of location plans by a railway company in the proper
registry office, after such plans have been approved by the
Board of Railway Commissioners under the provisions of the
Dominion "Railway Act," is sufficient and effective, after the
railway company has constructed its line upon the location
indicated, to establish the seniority of the right of the railway
company over that of the municipality at points where highways
were not dedicated, by the filing of plans of subdivision by the
owner or otherwise, or actually used, constructed or accepted
by the municipal corporation at the time of 'the registration of
the location plans by the railway company.

APPEAL on a case stated by the Board of Railway
Commissioners for Canada for the opinion of the
Supreme Court of Canada pursuant to the "Railway
Act."

STATED CASE.

"1. Prior to the 30th of September, 1902, the
Hudson Bay Company was registered as owner * * *
of the portion of their reserve in the City of Edmonton
now in question.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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"2. On the 30th of September, 1902, a plan of 1916
subdivision of a portion of the reserve was registered CITY OF

EDMONTON
in the Land Titles Office. A memorandum of the V.

CALGARYregistration was noted upon the outstanding certifi- AN
EDMONTONcate of title and a new certificate of title was issued DMO CO.

to the Hudson Bay Company.
"3. On the 27th of May, 1905, the Calgary and

Edmonton Railway Company caused to be filed in
the Land Titles Office for the North Alberta Land
Registration District a railway location plan which had
been duly sanctioned by the Board of Railway Com-
missioners under the provisions of the 'Railway Act'
on the 3rd of May, 1905.

"4. On the 20th of November, 1905, a further plan
of subdivision was registered by the Hudson Bay
Company. A memorandum of the registration was
placed upon the Hudson Bay Company's certificate
of title and a new certificate of title was issued.

"5. Agreements for sale and transfers were from
time to time made by the Hudson Bay Company,
according to plans B 2 and B 4, as shewn by the
indorsements on certificates of title. The company
retained those lots corresponding with the lands shewn
as required by the Calgary and Edmonton Railway on
plan, exhibit 4.

"6. Evidence was given before the Board at its
sittings at Edmonton on the 31st of October, 1913, as
follows:-

"7. On the 20th of October, 1909, an agreement
was made between the City of Edmonton and the
Calgary and Edmonton Railway Company. The
by-law of the City of Edmonton adopting this agree-
ment was validated and confirmed by the Alberta
statutes of 1910, ch. 5.
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1 "8. On the 1st of April, 1912, a transfer was executed
CITY OF by the City of Edmonton pursuant to the agreement,

EDMONTON

transferring to the Calgary and Edmonton Railway
CAILGARY

AND Company the lands described in paragraph 2 of the
EDMONTON
RVAY. Co. agreement. This transfer was delivered by the city

to the railway company and on the 5th of August, 1912,
was returned by the railway company's solicitor to the
city solicitor for correction owing to objections taken
by the surveyor of the Land Titles Office to the
accuracy of the description of the land. Since then
the railway company has repeatedly requested its
return but this has not been done as, in the opinion
of the registrar, a portion of the lane adjoining in
the rear of the lots abutting on Jasper Avenue between
9th and 10th streets has not yet been dedicated by
the Hudson Bay Company and negotiations for the
purpose of removing this difficulty are proceeding.

"9. Transfers have been made by the Hudson
Bay Company and others to the Calgary - and
Edmonton Railway Company of those of the lots
according to plan B 4, required by the latter company

. for railway purposes, and the latter company has
now become the registered owner of the lands shewn
upon the location plans as required, except such parts
of the said lands as are shewn as streets and lanes on
plan B 4, and which are described in the transfer.
The transfer from the Hudson Bay Company to the
Calgary and Edmonton Railway Company was made
and accepted on the terms set out in the letters
from Curle & Bond, solicitors for the Calgary and
Edmonton Railway Company to the Commissioner of
the Hudson Bay Company and the reply thereto.

"10. Except as stated in the foregoing paragraphs
neither party to the application before the Board of
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1916Railway Commissioners had acquired any rights in
respect of the land in question. CITO

* * * *V.

"12. The formal order made by the Board on the CAGARY

application was as follows: ECNO

"Upon the hearing of the application at the sittings
of the Board held at the City of Edmonton, in the
Province of Alberta, on Friday, the 31st of October,
1913, in presence of counsel for the said city, the
Calgary and Edmonton Railway Company, and the
Canadian Pacific Railway Company; and what was
alleged by counsel aforesaid:-Counsel for the said
municipality submitting that it was necessary, in the
first instance, to determine whether or not the munici-
pality has, as a matter of title, the right to open the
said highway and was the owner of the land required
for the said highway so as to make the said highway
senior to the railway;

"The Board finds and adjudges that the title of
the railway company is sufficient and effective as
against the municipality, and that should the said
highway be opened, such opening would be subject
to the seniority of the railway company's title and
construction.

"(Sgd.) H. L. DRAYTON,

" Chief Commissioner,
"Board of Railway Commissioners for Canada.

"13. The questions which at the request of the
Corporation of the City of Edmonton are stated by
the Board and submitted for determination by the
Supreme Court of Canada are:-

" (1) Whether as a matter of law the filing of the
location plan by the railway company in the appro-
priate Land Titles Office (said plan having been duly
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approved by the Board under the provisions of the
CITY OF Act and carried into effect by the railway company),

EDMONTON

V. is sufficient and effective to establish the railway com-
CALGARY..

AND pany's seniority to the municipality at points where
EDMONTON highways were not dedicated by plan or otherwise

- or actually used, constructed. or accepted by the
municipality at the time the location plan was so
filed?

" (2) If as a matter of law the municipality had
the right as against the railway company to maintain
highways at the points in question, was such right

discharged by the statute of the Province of Alberta,
10 Edw. VII., ch. 5, sec. 1, and the by-law and agree-
ment thereby validated and confirmed?"

0. M. Biggar K.C. for the appellant.

W. N. Tilley K.C. for the respondents.

THE CHIEF JUSTICE.-My answer to the first

question is in the affirmative and it will, therefore,
be unnecessary to answer the second.

The question for determination and the circum-

stances under which this matter was brought before

the Railway Board and referred here are fully explained
in the notes of my brother Anglin.

Once the location of the railway was officially
approved of by the Board and the plan filed with the

registrar the right of the railway company to take

the land, subject to the payment of compensation,
was -absolute. By the deposit of the plan the

Hudson Bay Company was divested of the power to

dispose of its property within the limits of the right-
of-way: "the land was put extra commercium." The

deposit of the approved plan with the registrar

fastened a servitude upon the land taken and
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gave the company a statutory right to acquire a 1916

complete title to it for railway purposes. The railway CrrY OT
yEDMuONTON

company would not be trespassing if it entered upon V.
CALGARY

the land even before its expropriation. Vide Re AND
EDMONTONRuttan and Dreifus and Canadian Northern Railway RWAY. Co.

Company(1), at p. 571. Compare sections 178, 180 The Chief
of the "Railway Act." Justice.

It followed necessarily that the filing of the location
plan by the railway company with the registrar
was sufficient and effective to establish the railway
company's seniority to the municipality at points
where the highways were not dedicated by plans or
otherwise or actually used, constructed or accepted
by the municipality at the time the location plan
was filed. Vide Williamsport Railroad Co. v. Phila-
delphia Railroad Co. (2).

DAVIES J.-I answer the first question referred in
the affirmative, which dispenses with an answer being
given to the second question.

IDINGTON J.-I would answer the first question
herein submitted in the affirmative. That question
being so answered, the second question does not seem
to call for any answer.

ANGLIN J.-The question for determination in this
case is whether after a railway company had deposited
in the proper registry office its location plan, profile
and book of reference under sections 122-124 of the
" Railway Act" 1903 (now sees. 158-160 of the Revised
Statutes of Canada, 1906, ch. 37), the owner of the
property across which the railway, according to the

(1) 7 Ont.W.R. 568.
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1916 plan, etc., so deposited, is carried, can by filing a
CITY OF subdivision plan thereof before notice has been servedEDMONTON

v. under section 154 of the Act of 1903 (now sec. 193),
CALGARY

AND oblige the railway company to recognize the existence
EDMONTON

RWA . CO. as highways of streets shewn upon such plan of sub-

Anglin J division as carried across the located right-of-way of
the railway.

The location plan, etc., duly approved, were
deposited in May, 1905, and notice thereof was duly
given under section 152 (now sec. 191). The plan of
subdivision was filed in November, 1905. The railway
company took actual possession of the right-of-way
and constructed its railway upon the portion of it in
question some time before the enactment of 8 and
9 Edw. VII., ch. 32, sec. 3. It does not appear when
notice under section 154 (now sec. 193), was given.

Section 153 of the "Railway Act" of 1903 (now
sec. 192, R.S.C. 1906, ch. 37), was in these terms:

The deposit of a plan, profile and book of reference, and the
notice of such deposit, shall be deemed a general notice Lo all parties
of the lands which will be required for the railway and works; and
the date of such deposit shall be the date with reference to which
such compensation or damages shall be ascertained.

It was, in my opinion, not within the power of
the landowner, after the deposit of the location plan,
etc., in anywise to affect the land thereby designated
as that which the company intended to acquire for its
right-of-way so as to interfere with the right of expro-
priation or to render its exercise more burdensome or
less advantageous to the company.

The agreement of 1909 made between the City of
Edmonton and the railway company in my opinion
did not affect their respective rights in regard to the
question before us. While unable, in view of the
express reservation in it of the city's right to set up
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the contention that Athabasca and Peace Avenues 19

extend as public highways across the railway right-of- ECITY O

way, to concur in the view expressed by the learned CALVARY

Chief Commissioner that the agreement of 1909 EAND
ED-MONTON

extinguished any right the public might have of using the continua- RwAY. Co.
tion of Peace and Athabasca Avenues across the right-of-way of .
the railway company,

I am on the other hand of the opinion that nothing in
that agreement involves any recognition by the com-
pany of these two streets as highways crossing its right-
of-way, or interferes with its maintaining whatever
rights it had acquired by the deposit of its approved
location plan, etc.

I would, for these reasons, answer the first question
submitted by the Board of Railway Commissioners in
the affirmative-a conclusion which renders an answer
to the second question unnecessary.

BRODEUR J.-The Board of Railway Commissioners
has referred the following questions for the considera-
tion of this court:

1. Whether as a matter of law the filing of the location plan by
the railway company in the appropriate Land Titles Office (said plan
having been duly approved by the Board under the provisions of
the Act and carried into effect by the railway company), is sufficient
a.d effect've to estaLlish the railway company's scniority to the
nmuniipalitv at points where highways were not dedicated by p!an
or otiherwise, or actually used, constructed or accepted by the rmunici-

lality at the tine the location plan w as so filed?
2. If as a n atter of law the n unicipality had the right as against

the r: i'way conrpany to maintain highways at the points in question
was such iight discharged by the statute of the Province of Alberia,
10 Edw. VII., ch. 5, sec. 1, and the by-law aid agreement ther by
validated and confirmed?

In 1905 the respondent company registered a
location plan under the provisions of section 160 of
the "Railway Act." It appears that the railway
company without having paid a compensation to the
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1916 landowners started to construct its railway. It is
Crry OF not very clear in the evidence whether this possession

EDMONTON

V' of the land has been taken with the permission of the
CALGARY.

AND owner; but it is to be supposed, however, that the
EDMONTON
RWA Y. CO. company was not considered as a trespasser, since no

Brodeur J. injunction has been taken to prevent it.
- Some months after the deposit of the plans with

the registrar, the land owner filed with the registrar a
subdivision plan of the property in question on which
the street Athabasca Avenue was mentioned. There
is no formal evidence as to the date at which this
street was dedicated to or accepted by the munici-
pality appellant; but it is pretty evident that the
railway was constructed before the street was estab-
lished as a public work by by-law or was assumed
for public use by the City of Edmonton (Ordinances
N.W.T. 1904, ch. 19, see. 6 of Title XXX.).

The situation might be different if before the
construction of the railway the municipality had
constructed its highway. I would be inclined to think
that the highway would be considered then as having
the seniority, though the location plan of the railway
would have been previously deposited.

We could then apply the principle enunciated by
the Board of Railway Commissioners in the case
of the Canadian Northern Railway Co. and the Canadian
Pacific Railway Co. and known as the Kaiser Cross-
ing Case(1), in which Mr. Mabee, the then chairman
of the Board, said:

I do not think that the mere approval of the plans filed with it
necessarily gives seniority to the plans first approved. * * * It
seems to me that the railway that is in actual occupation with an
existing work upon the ground with the ownership of the fee at the
point of crossing has much stronger claims to seniority than the
railway which has merely obtained a prior sanction of its plans.

(1) 7 Can. Ry. Cas. 297.
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That decision was followed by the Board in another 1916

case of the Canadian Northern Railway Co. v. Canadian CITY OF
EDONTON

Pacific Railway Co.(1), that held: V.
CALGARY

That construction and not approval of location gave priority. AND
EDMONTON

Assuming then that the construction of the railway RWAY. CO.

in the present case has preceded the construction of Brodeur J.

the highway, I haveno hesitation in answering in the
affirmative the first question.

In view of that answer to the first question, it is
not necessary to deal with the second question.

Question submitted answered accordingly.

Solicitor for the appellant: J. F. Bown.

Solicitor for the respondents: George A. Walker.

(1) 11 Can. Ry. Cas .432.
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THE LAKE ERIE AND NORTH- A
1916 ERN RAILWAY COMPANY.... APPELLANTS;

*May 30.
*June 13. AND

IGNATIUS FRANKLIN
SCHOOLEY AND THE BRANT- RESPONDENTS.
FORD ICE COMPANY .........

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Expropriation-Business premises-Specidl value-Mode of estimating
compensation.

Where property expropriated is, owing to its location and adaptability
for business, worth more to the owner than its intrinsic value, he
is not entitled to have the capital amount representing the excess
added to the market value of the property. His proper compensa-
tion is the amount which a prudent man in the position of the
owner would be willing to pay. Brodeur J. dissenting. Judg-
ment appealed against (34 Ont. L.R. 328) varied.

APPEAL from a decision of the Appellate Division of
the Supreme Court of Ontario (1) affirming with a slight
variation of the award of the arbitrators appointed
to determine the compensation to respondents for
their property expropriated.

The respondents carried on an ice business in Brant-
ford and the business premises were expropriated for
purposes of appellants' railway. The evidence pro-
duced before the arbitrators appointed to determine
their compensation showed that the premises were
specially adapted for their business and the arbitrators
awarded for such special adaptability the sum of

*PRESENT -Sir Charles Fitzpatrick C. J. and Davies, Idington,
Anglin and Brodeur JJ.

(1) 34 Ont. L.R. 328.
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$20,000 representing the annual saving of expense 1916

over the cost of doing business in another place cap- LAKE ERIE
- AND

italized for ten years. This was added to the $29,000 NORTHERN
RWAY. Co.

allowed as the market value of the property. The V.
Appellate Division upheld the* award save as to $800 SCHOOLEY.

allowed for sawdust which was struck off.

Tilley K.C. and Brewster K.C., for the appellants.

Cowan K.C. for the respondents.

THE CHIEF. JUSTICE.-Any question of principle
involved in this case is, I think, covered by the author-
ity of the decision of the Judicial Committee in Pastoral
Finance Association v. The Minister(1).

The arbitrators here have found the market value of
the property and then added to the amount the special
value of the land to the respondents. To this special
value the respondents were undoubtedly entitled
whatever exception may be taken to the way in which
it was arrived at. In the case above referred to the
Judicial Committee say:-

The substantial ground on which the majority of the court based their
decision was that the appellants were not entitled to anything beyond
the market value of the land * * * * Their Lordships have no
hesitation in deciding that the principle underlying this decision is
erroneous. The appellants were clearly. entitled to receive compensa-
tion based on the value of the land to them.

The Appellate Division, following this ruling, has
held that the respondents were entitled to the special
value which the arbitrators have allowed. The court
indeed takes exception to the method adopted for
arriving at the proper compensation by first taking
the market value of the property and then ascertaining
and adding the special value to the respondents.

(1) [19141 A.C. 1083.
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191 The court considers, and I think rightly, that the pre-
LAKE ERIE ferable method would have been to ascertain simply

AND
NORTHERN the value of the property to the respondents and base
RWAY. CO.
SV;. upon this the compensation towhich they were entitled.

SCHOOLEY. The court, however, finds and again, I think, rightly,
The Chief that there has been no error in principle which can

Justice.
- affect the amount of the compensation awarded. With

the amount allowed the court professes itself satisfied
and declines to vary it.

The only question, therefore, for this court to
determine is, in my opinion, the adequacy of the
amount of the compensation awarded.

Although I think the sum of $29,000 at which the
jury have estimated the market value of the property
is a very liberal allowance, I am not disposed to inter-
fere with this, holding as I do, that unless the award
of arbitrators is clearly excessive, it should not be dis-
turbed on an appeal to the courts. Notwithstanding,
however, this disposition to interfere as little as possible
with the award of arbitrators on a simple question of
amount, I cannot accept the finding with regard to
the special value of the property to the respondents.
The sum of $20,000 cannot, I think, be justified by
anything in the evidence pointing to such loss by the
respondents as would entitle them to compensation
on this scale.

Under the circumstances, it is necessary to adhere
to the method of valuation which the arbitrators have
adopted and to deal separately with the loss which the
respondents have sustained by reason of the special
value of the property to them..

Upon reading the evidence and giving the matter
the most careful consideration, the conclusion that I
have arrived at is, that if to the market value found
by the arbitrators at $29,000 there is added $4,000
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for the so-called special value, the respondents will have 1916

received full and ample compensation for the loss which LAKE ERIE
AND

they have sustained by the taking from them of their NORTHERN
RWAY. CO.

property. V.

The appeal must be allowed to the extent of reduc- SCHOOLEY.

ing the total award to the sum of $33,000. The appeal heCstief
of the respondents is dismissed.

DAVIEs J.-This appeal is from the judgment of
the First Appellate Division of Ontario confirming an
award made by arbitrators appointed to value the
compensation payable to the respondents for two
pieces of property expropriated by the railway com-
pany in the City of Brantford on which the respond-
ents carried on an ice business, less the sum of $800
for sawdust which was disallowed.

There was a cross-appeal by the respondents to
restore this $800; but I may as well dispose of this
cross-appeal by saying that I am quite in accord with
the Appellate Division in disallowing this item.

As to the award, the business prejmises consisted of
two distinct parcels of land with buildings upon them,
one called the Water Street lands and the other the
Greenwich Street lands. As to the former, the arbi-
trators valued the compensation payable for the lands
at $4,620 and the buildings at $3,500, and as to the
latter, the lands at $10,560 and the buildings at $8,400.
The values placed upon the machinery and the saw-
dust between the walls are not in dispute.

The total value awarded for the lands, buiklings,
sawdust and machinery amounted to $29,000 and in
their written reasons the arbitrators explained that

the values put upon these lands and buildings is their intrinsic value or
real value as taken for any purpose, not necessarily the ice business,
but we found also that these lands were especially adapted for the ice

419



SUPREME COURT OF CANADA. [VOL. LIII.

1916 business, reducing the handling and storing of ice to a minimum of
LAKE ERIE expense and making it much less expensive than it can be done for at

AND the premises to which the claimants propose removing or indeed in
NORTHERN any other premises in the City of Brantford that were mentioned or
RWAY. Co. pointed out to us.

V.
SCHOOLEY. The arbitrators then proceed to add to the "in-
Davies J. trinsic or real value" of the lands and buildings as

determined by them the sum of $20,000 for the
reason, as explained by them, of "special adaptability"
of the lands for the business of the ice company, thus
increasing their award to $49,000. Their language in
the award is:-

Then in addition also for the extra cost of harvesting ice in any other
place in the City of Brantford or what may be termed "Special Adapta-
bility" interest in the lands expropriated by the Railway Company

With respect to this item, the main one is dispute,
the Appellate Division says:-

The amount of $20,000 seems large, having regard to the figures
awarded for the land and buildings in this case. But there seems to be
no basis on which it can fairly be reduced, if, as I think was intended,
it represents the special value of the land expropriated and damages
for disturbance to business.

I am extremely reluctant to set aside or alter the
award of arbitrators who have had the advantages of
seeing and hearing the witnesses and visiting the
property, and with respect to the $29,000 awarded,
though I agree it is very large and, specially with respect
to the amount awarded for the Water Street buildings,
which had been condemned by the city inspector as
dilapidated and dangerous, indefensibly large, yet I
am not, in view of the judgment of the Appellate Divi-
sion,3disposed to interfere with it holding that it includes
all damages for compulsory purchase.

With respect to the additional amount of $20,000
added under the head of "special adaptability," I am
of opinion that the arbitrators proceeded upon a wrong
principle.
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They first found on conflicting evidence that the 1916

extra expense of harvesting and selling the ice at the LAKE ERIE
AND

proposed new location would be $2,000 yearly and NORTHERN
. . RwAY. CO.

they proceed to allow this amount for ten years in .
addition to the intrinsic value of the property taken. SCHOOLEY.

There is no justification in my judgment for such an Davies J.

arbitrary assessment.

The true principle on which they should have
proceeded is that laid down by the Judicial Committee
in the Pastoral Finance Association v. The Minister(1),
namely, that this special suitability of the lands expro-
priated for the carrying on of an ice business and the
additional profits which the owners will derive from
so carrying it on, are proper elements in assessing the
compensation, but the owner is not entitled to have
the capitalized value of those savings and profits added
to the market value of the lands.

Their Lordships say at page 1088 of the report of
the above case:-

That which the appellants were entitled to receive was compensation
not for the business profits or savings which they expected to make
from the use of the land, but for the value of the land to them. No
doubt the suitability of the land for the purpose of their special business
affected the value of the land to them, and the prospective savings and
additional profits which it could be shewn would probably attend the
use of the land in their business furnished material for estimating what
was the real value of the land to them. But that is a very different
thing from saying that they were entitled to have the capitalized
value of these savings and additional profits added to the market value
of the land in estimating their compensation. They were only entitled
to have them taken into consideration so far as they might fairly be
said to increase the value of the land. Probably the most practical
form in which the matter can be put is that they were entitled to that
which a prudent man in their position would have been willing to give for
the land sooner than fail to obtain it. Now it is evident that no man
would pay for land in addition to its market value the capitalized value
of the savings and additional profits which he would hope to makeby

(1) [19141 A.C. 1083.
28

421



SUPREME COURT OF CANADA. [VOL. LIII.

1916 the use of it. He would, no doubt, reckon out those savings and
LAKE ERIE additional profits as indicating the elements of value of the land to

AND him, and they would guide him in arriving at the price which he
NORTHERN would be willing to pay for the land, but certainly if he were a business

RWAY. CO. man that price would not be calculated by adding the capitalized

SCHOOLEY. savings and additional profits to the market value.

Davies J. This statement of the law shews clearly that in
arbitrarily adding ten times the amount of theirestimate
of the extra yearly cost of harvesting and selling their
ice product, the arbitrators proceeded upon a wrong
principle and one which, if indorsed by the courts,
would, in many cases (I think in this case), be pro-
ductive of great wrong.

After giving the facts of the case and the arguments
at bar and in the respective factums every considera-
tion and giving the judgment which, in my opinion,
the Appellate Court-should have given, I have reached
the conclusion that a prudent man in their position
might have been willing to give for the lands taken a
sum certainly not greater than $5,000 for these special
advantages and adaptability to the ice business in
addition to their intrinsic value as found by the arbi-
trators. In this view my brother Anglin concurs
but we agree to reduce that $5,000 down to $4,000
in order that there may be a majority judgment reached.
The judgment appealed from accordingly will be
reduced to $33,000.

IDINGTON J.-This appeal arises out of the expro-
priation by appellant under the Railway Act of lands
in Brantford used by the respondents for carrying on
an ice business.

The arbitrators' award of compensation amounted
to a total of $49,000 made up as follows:-
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Machinery (valued by consent)....................... $ 675.00 1916
W ater Street lands .................................. 4,620.00 LAKE ERIE
Water Street buildings............................. 3,500.00 AND
Greenwich Street lands.............................. 10,560.00 NORTHERN
Greenwich Street buildings........................... 8,400.00 RWAY. Co.
Sawdust in walls........................ .... 445.00 SCo V.
Sawdust in ice house for covering ice .................. 800.00 -

-- - Idington J.
Total of above...................................... $29,000.00
Then in addition also for the extra cost of harvesting ice in

any other place in the City of Brantford or what may be
tetmed "Special Adaptability" interest in the lands
expropriated by the Railway Company .............. 20,000.00

Making a grand total of ........................... 49,000.00

The Appellate Division of the Supreme Court of
Ontario struck out the $800 item for sawdust used for
covering in the ice house, thus leaving $28,200.00 for
lands and buildings.

How such an item of purely personal property crept
into such an award puzzles me, yet respondents ask
its restoration. The remaining items of the original
$29,000 are claimed to be high but admittedly cannot
be contested here with much hope of success in face
of the evidence and no legal principle violated in acting
thereon.

The additional item of $20,000 does not seem to
be justifiable on any legal principle put forward to
support it when dependent only upon such evidence
as relied upon.

The expression of the arbitrators of what the item
stands for is rather confusing and, I most respectfully
submit, seems the result of the confusion of thought
which lies at the root of the error into which the arbi-
trators fell. And their later deliveries of divergent
reasons supporting their respective views, apparently
after an appeal was in sight, is an unsatisfactory method
of doing so, for the reasons under such circumstances
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1916 do not carry the same weight as if they had been deliv-
LAKE ERIE ered with the award.

AND
NORTBERN The lands are to be estimated in such cases as in
RWAY. Co.

V. question herein upon the basis of their market value.
SCHOOLEY. And it is what they are worth to the owner that is to
Idington J. be considered.

In fixing the market value at the figure they did I
have to assume the arbitrators proceeded on their
appreciation of the evidence before them. We are
not seriously asked to change that. But in that evi-
dence so far as counsel in argument or in factum has
directed our consideration, there was nothing pre-
sented to shew that there was any market price for
ice house sites as distinguished from their values for
anything else. Yet it is that market price of any land
possessing special adaptability for anything that has
to be determined if we are in principle to follow the
latest* authority reiterating the rule in the case of
Cedars Rapids Manufacturing and Power Co. v. Lacoste
(1), at p. 579.

The direct evidence which ought to be required to
fix the market value in that regard has not been pro-
duced. In the indirect way, of entering into a long
and elaborate investigation of the comparative cost of
operating with this plant where it is, as compared with
a plant assumed to be placed some place else, there is
alleged to exist the basis of a calculation of value to be
added to the market price.

Not a tittle of evidence is referred to shewing that
any sane man of business would think of investing
$48,200 for land and buildings of the kind in question
devoted to an ice business selling four thousand tons
of ice per season.

(1) [1914] A.C. 569.
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The proposition seems to me to sound rather hollow.
And without going so far as to hold, as matter of law, LAKE ERIE

AND
that you cannot prove value and even market value NORTHERN

RWAY. CO.
by an involved process like unto that tried but uncom- ;.
pleted here, I may say the process has (if it ever SCHOOLEY.

can be made operative and serviceable), failed in this Idington J.

case because of that reasonable approach to completion
which would make it worth anything being entirely
wanting.

Would any one looking ahead to the enlightenment
of the public on the subject of health and the gradual
enforcement of the results thereof, through boards of
health and otherwise, think of purifying the Grand
River sewage for the express purpose of an ice business?
Would he shew his faith in the business sense of doing
so by paying $20,000 for the privilege when and where
pure water is to be found and ice produced therefrom
at perhaps less expense in any convenient spot? And
all for the sake of a few incidental and temporary
advantages of handling the product at a trifling less
expense. And in Brantford, we are asked to believe
these incidental advantages will extend over a period of
ten or twenty years. The economic and social forces
are against the realization of such imaginary contin-
gencies.

There is only one other ice business in the city and
that is supplied by pure water and involves a haulage
of a mile and a half more than respondents either had
to or has now to face in way of competition.

The proof that this plant had been made profitable
and had been placed on a permanently profitable basis
that would justify an investment of $48,200, has
fallen short. Indeed so far as I can see the evidence
is the other way.

The appellant's factum presents a statement of
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1916 counsel's estimate of the results so far as known which
LAKE ERIE I do not adopt in its entirety. But in the main itAND
NORBTHERN ought to have been met and displaced if untrustworthy.

RWAY. CO.
. CO The only reason I imagine for respondents' ableSCHOOLEY.

- counsel failing therein is that the main facts were
Idington J. against him attempting it.

Moreover, though respondents' counsel properly
enough put forward the interest on $29,000 as an item of
expense in order to test whether or not there was such
a profit in the business as to render it likely an owner
getting that sum for his business stand could rightly
complain, yet it is to be observed that the problem
facing us is whether or not any one would think of pay-
ing $48,200 for such a business stand and to test that
we must take interest on the latter sum as a test of
what strain the proposition to be maintained by
respondents will stand.

Unless there was either a highly profitable or at
least a clearly substantial, profitable and permanently
established business existent on the premises, this
mode of proof of market value thereof is worthless.

All the elaborate calculations of a possible differ-
ence in cost of handling are of no consequence if the
thing itself has failed to produce to the owner such a
productive investment that reasonable men must
say he would not and should. not be asked to part
with such a property for its ordinary market value.

If he expects others, even a railway company, to
pay him for depriving him of a business stand some-
thing beyond ordinary market value, he must be ready
and willing to demonstrate the fact just as fully as
possible and allow the fullest possible investigation
of the basis of such a proposition.

There was neither cash book nor ledger kept in
the business and the only possible available and sub-
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stantial means of testing the matter was ad inspection 1916
and thorough investigation of the bank book and that LAKE EnE

AND

was refused. NORTHERN
RwAY. Co.

There was, therefore, in short no proof upon which V.
the arbitrators should have allowed any such sum as SCHOOLEY.

the item in question, and that part of the award should Idington J.

be stricken out.
The ordinary ten per centum allowance for com-

pulsory taking in absence of such proper proof should
be allowed instead, amounting to $2,820.

This is not a case for referring back, for the respond-
ents had deliberately refused that proper investiga-
tion of the lines of proof upon which they rested their
claim.

The appeal should be allowed with costs here but
without costs to either party in the court below, and
the award amended in the way I have indicated.

ANGLIN J.-I concur with Mr. Justice Davies.

BIRODEUR J.-This is an appeal concerning the
compensation which should be awarded to the respond-
ents for the expropriation of lands in the City of
Brantford. Those properties were used by the respond-
ents for harvesting and storing ice. They were
situated on the Grand River and they were specially
adaptable for that business. The current of the river
afforded facilities for storing ice which reduced to a
minimum the cost of the work.

There is not much difficulty with regard to the
value put upon the lands and the buildings. The three
arbitrators have come to a unanimous conclusion in
that respect.

There is, however, a difference between them.
One of the arbitrators is of opinion that the price
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1916 which has been awarded for the lands and the build-
LAKE ERIE ings would have included also the special adaptability

AND
NORTHERN of this property for the ice business.
RWAY. CO.

v. The other two arbitrators, on the other hand, state
- ' that $29,000, which is the amount awarded for the

Brodeur J. lands and buildings, would simply give the intrinsic
value of the property for any purpose, not necessarily
the ice business; but they find that the lands were
specially adapted for the ice business and that it has
cost less to the owners for handling and storing their
ice than it will cost at the place where they will have
to remove their place of business.

It appears that the reason for this low degree of
expense is that the ice field is some distance above the
buildings and that the respondents used to cut the ice
in squares on that field. They would cut then a canal
through the ice to the storehouse and float the ice
down this canal each block being ready for storage.

The other arbitrator does not dispute the advantage
of the convenience of harvesting ice at that point;
but he claims that the railway company had the option
either of compensating them for such advantage or of
compensating them for the establishment of the business
so far as such business was incidental to the land
expropriated. He does not dispute the fact that, if
the method adopted by the majority of the arbitrators
is correct, the value put as to damages incurred would
be correct.

The railway companies in exercising their right of
eminent domain are bound not only to pay the market
value of the lands expropriated but also the damages
incurred by the owner in connection with the expro-
priation.

Here is a man who had, on account of the con-

428



VOL. LIII.] SUPREME COURT OF CANADA.

venient site of his business, particular advantages for 1916

handling it. Those advantages could not be secured LAKE ERIE
AND

elsewhere and in order to carry out the same business NORTHERN
RWAY. CO.

as he was doing before he will have to pay extra ;.
costs and incur additional expenditure. He will SCHoorEY.

suffer damages then as a result of that expropria- Brodeur J.

tion and it seems to me that the principles of law
enunciated above render the railway company liable
for those additional costs.

The Privy Council in the case of Pastoral Finance
Association v. The Minister(1), decided that the special
suitability of the land for a business which the owner
carries on elsewhere but intends to transfer to that land
and the savings and additional profits which he -will
derive from so doing are elements in assessing the
compensation.

It seems to me that, applying the principles enun-
ciated in the above decision of the Privy Council, the
owners, respondents, are in this case entitled to be com-
pensated for special adaptability of the lands expro-
priated or for extra cost of harvesting ice in any other
place in the locality.

The arbitrators have awarded a sum of $20,000
for such compensation and they are all unanimous as
to the amount of that compensation if the above prin-
ciple is right. The amount seems to be very high;
but I would not feel disposed to substitute my own
judgment as to the value for the judgment of the
arbitrators.

There has been a cross-appeal by the respondents
concerning a sum of $800 which was awarded by the
arbitrators for the sawdust which was in the ice house
for covering ice. That amount was refused by the

1) [1914] A.C. 1083.
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LAK ER Appellate Division and I concur in the views expressed
AND by that court that the owners are not entitled to the

NORTHERN
RWAY. Co. same.

v.
SCHOOLEY. For these reasons the appeal and the cross-appeal
Brodeur J. should both be dismissed with costs.

Appeal allowed with costs.

Solicitors for the appellants: Brewster & Heyd.

Solicitors for the respondents: Beatty, Blackstock,
Fasken, Cowan & Chadwick.
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ON APPEAL FROM THE SUPREME COURT OF
SASKATCHEWAN.

Contract-Foreign lands-Sale of lands-Exchange-Specific performance
-Jurisdiction of courts of equity-Matuality of remedy-Relief in
personam - Discretionary order - Appeal - Jurisdiction -"Final
judgment"-"Supreme Court Act," R.S.C. 1906 c. 139, s. 38(c).

T., resident in the State of Iowa, U.S.A., brought suit in Saskatchewan
for specific performance of a contract by which J., resident in
Saskatchewan, agreed to sell him lands in Saskatchewan, part of
the price being the conveyance to J. of lands in Iowa by T. The
trial judge decreed specific performance of the contract by J.,
and, on appeal, the full court varied the judgment by ordering
that there should be a reference for inquiry and report upon T.'s
title to the lands in Iowa, and that, upon the filing of such report,
either party should be at liberty to apply for such judgment
as he might be entitled to (8 Sask. L.R. 387). On the appeal to
the Supreme Court of Canada the material questions were whether
or not the fact that the lands to be exchanged were situated
outside the province precluded the courts of Saskatchewan from
decreeing specific performance for want of mutality of relief, and
whether or not there was error in making the order of reference,
which, in effect, gave the plaintiff a second opportunity of pro-
ving his title.

Held, Idington J. dissenting, that the courts of Saskatchewan, as courts
of equity acting in personam, have jurisdiction to decree specific
performance of contracts for the sale of lands situate within the
province where the person against whom relief is sought resides
within their jurisdiction; that, in the suit instituted by the foreign
plaintiff in Saskatchewan, mutuality of relief existed between the
parties, and that. the discretion of the court appealed from in
ordering the reference before the entry of the formal decree ought
not to be interfered with on the appeal.

The jurisdiction of the Supreme Court of Canada to entertain the
appeal was questioned by the Chief Justice and Idington J.
on the ground that the judgment appealed from was

*PRESENT.SiT Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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1916 not a "final judgment." Davies J. was of opinion that, as the

JONES suit was "in the nature of a suit or proceeding in equity," an
appeal lay to the Supreme Court of Canada in virtue of sub-

TUCKER. sec. (c) of sec. 38 of the "Supreme Court Act," R.S.C., 1906,
ch. 139. Anglin J. thought that, as a matter of discretion, the
court might decline to hear such an appeal.

Judgment appealed from (8 Sask. L.R. 387) affirmed, Idington J. dis-
senting.

APPEAL from the judgment of the Supreme Court
of Saskatchewan(1), which varied the judgment of
Newlands J. at the trial, whereby specific perform-
ance was decreed, by directing that there should be
a reference for inquiry and report on the plaintiff's
title to foreign lands and, on the filing of such report,
that either party should be at liberty to apply for
such judgment as he might be entitled to.

The circumstances of the case are stated in the
head-note.

Haydon for the appellant.

G. F. Henderson K.C. for the respondent.

THE CHIEF JUSTICE.-I entertain grave doubts
whether this appeal ought to be entertained by this
court. There is no judgment in the action; the decree
directing a reference to the local registrar does not
order that on the respondent proving title the appellant
is to make a conveyance of his lands in Saskatchewan,.
but, on the contrary, orders that, on the report being
filed, either party is to be at liberty to apply for such
judgment as he may be entitled to.

I am, with much diffidence, of opinion that the
appeal must fail on the merits. There seems to me
nothing in the first point taken by the appellant that,
the respondent not having proved his title at the trial

(1) 8 Sask. L.R. 387.
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a reference should not have been directed. The 1916

plaintiff, in bringing his action for specific performance, JONS
was not obliged to prove his title. The rule, as I TaIKEIR.

understand it, is that the defendant is entitled to ask The Chief
for a reference on the title, which the court will grant Justice.
as a condition of extending its assistance to the plain-
tiff.

As to the second point, the appellant claims that
there was no mutuality of remedy, but that is, I think,
unfounded. It would have been open to the appellant
to go, for specific performance, to the courts in whose
jurisdiction the lands were situate precisely as the
respondent has done. The question of mutuality
depends upon each of the parties having their remedy,
not upon the particular court in which it is to be
sought. I think it makes no difference that the lands
are in a foreign country rather than in another province
of the Dominion. It they had been situate in Ontario,
it might have been necessary for the appellant to go
to the Ontario courts for a decree for specific perform-
ance, but he would none the less have had his remedy
equally with the respondent.

The present is not in the least like reported cases
in which the courts have refused specific performance
on the ground of want of mutuality. These all assume
that, if the court in which the action is brought can-
not give a remedy, the defendant has none. In the
case of Flight v. Bolland(1), an infant having brought
suit for specific performance, the bill was dismissed
because, of course, the defendant could have brought
no such suit against the plaintiff, and, therefore, the
remedy was not mutual.

There might, perhaps, be cases where the courts of

(1) 4 Russ. 298.
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1916 the foreign country would not afford relief, though the
JONES present is, doubtless, not one of them. It must, how-

TuCKER. ever, lie on the party claiming that there is no mutuality

The Chief in the contract, because he is without remedy to shew
Justice. that this is so. The respondent went into the foreign

country and made his contract for the purchase, by
exchange, of lands in that country, and there should
certainly be no presumption that he cannot enforce
his contract in the same way that the respondent can
do in this country.

DAVIES J.-This was an appeal from a judgment
of the Supreme Court of Saskatchewan varying the
judgment of the trial judge, which judgment had
decreed specific performance of an agreement made
between the parties.for the sale of a piece of land in
Saskatchewan from defendant, appellant, to plaintiff,
and also directing a reference on other points.

The decree of the appellate court now appealed
from and under consideration merely directed that
there should be a reference as to the plaintiff's title
to the piece of land in Iowa which the plaintiff was
to convey to the defendant. in exchange for the Sask-
atchewan lands and for a report upon such title,
and that, upon such report being filed, either party
should be at liberty to apply to the trial judge "for
such judgment as he would be entitled to." The appel-
lant's contentions were that the respondent, plaintiff,
had failed at the trial to prove his title to the Iowa
lands, and that no reference should have been made
as directed; and, secondly, that the plaintiff being a
non-resident, the court could not enforce the contract
as against him, and had, therefore, no jurisdiction.

As to the latter point, I agree with the judgment
appealed from that, as the decree sought for by the
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plaintiff is for specific performance of the contract 1916

respecting the Saskatchewan lands, the court has juris- JoNES
diction to make a decree, and that the reference TUCKER.

directed to be made as to the title of the Iowa lands Davies J.
to be exchanged for the Saskatchewan lands is a -

matter of procedure and practice. The fact of the

plaintiff becing a non-resident could not, in my opinion,
take away the jurisdiction they would otherwise pos-
sess; nor could the fact that the consideration for the
sale of the Saskatchewan lands to the plaintiff was the
conveyance to the defendant of certain lands in Iowa
have that effect.

The appellate court had jurisdiction to deal with
the matter before it, namely, the contractual obliga-
tion of the defendant to convey the Saskatchewan
lands to the plaintiff, and I approve of the disposition
they made of the appeal. It may be argued with much
force that, being a matter of procedure and practice
and the exercise of a judicial discretion, this court
would not interfere with the judgment appealed from
on that ground. It must be remembered, however,
that this judgment is "in the nature of a suit or pro-
ceeding in equity," and that our jurisdiction is governed
by sub-section c of section 38. It is not necessary
that a judgment under this section, to be appealable,
should be a "final judgment."

In dismissing the appeal, I desire, in view of the
broad language of sub-section c of section 38, to base
my judgment upon the ground that the court below
had jurisdiction to deal with the appeal before them,
and that the disposition they made of the appeal was
a proper one under the circumstances.

IDINGTON J. (dissenting).-These litigants entered
into a contract in writing, in the United States, where
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1916 respondent resided and still resides, whereby the appel-
JONES lant agreed to sell to him a section of land in Sask-

TuCKER. atchewan at the agreed consideration of $22,800, and,
Idington J. in consideration thereof, the respondent agreed to sell

- and convey to appellant real estate situate in Iowa
same being put in at an agreed consideration of
$16,000.

The respondent agreed thereby to execute a mort-
gage to the appellant on the Canadian lands for $6,800.

It was well understood by the parties, at the time
of the making of the contract, that appellant only
owned the half of the section of land he professed to
be selling, but he said he had the authority of his
brother, who owned the other half of the section, to
deal with the whole, as they express it.

It turned out that the brother, though assenting
in general terms to appellant's desire to sell and dis-
pose of the whole section, never intended to assent to
an exchange, and, perhaps, never had heard, till the
contract was made, of the exchange proposal now in
question, and, when told of it, at once refused to have
anything to do with such a transaction.

The respondent sued both brothers for specific per-
formance. At the trial the action was dismissed as
against the one who had not signed the contract.

Evidence was given shewing that the north half-
section, belonging to the brother thus dismissed, was
worth $30 an acre, and the south half, belonging to ap-
pellant, which was improved, and had buildings on
it, was worth $40 an acre.

The price fixed, for the whole section, by the con-
tract, works out about $35.66 per acre for the whole.

The respondent, upon failing as against the brother
of appellant, offered in court to accept the south half-
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section belonging to the appellant, and give in exchange 1

the Iowa property. JONES

This the learned trial judge assented to and gave TUCKER.

judgment accordingly. There was evidence given pro- Idingon J.
fessing to prove the title of the respondent to the
Iowa property. The attorney giving that evidence
stated, in doing so, the conclusion which should have
been left to the court to draw from legal facts laying
the foundation for the court to do so.

Because of there being no evidence otherwise
enabling the learned trial judge to act upon such a
transgression of the rule in such cases, the court below
set the judgment aside, and directed evidence to be
taken by the registrar as to the title and to report
thereon, and that either party should then be at
liberty to apply to the learned trial judge for such
judgment as he might be entitled to.

The appellant contends this was not the judgment
the court of appeal should have given, but one dis-
missing the action on the grounds that the respondent
had failed in his proof of title, and that, in any event,
the production of such proof and determination
thereof involved exactly such questions as would have
arisen had the appellant been seeking specific perform-
ance of the contract to convey Iowa lands, which the
court could not grant under the existent facts.

In other words, he says there never existed that
mutuality of contract
which might, at the time it was entered into, have been enforced by
either of the parties against the other.

I quote the pith of the first sentence of the chapter
on "want of mutuality in the contract" in Sir Edward
Fry's work on Specific Performance.

I felt disposed, during the argument, to think the
point of view presented by Mr. Justice Elwood possibly

29
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1916 maintainable by looking at the land in the foreign
JONES country as simply the consideration, and all needed

TCKER. herein was to find if that was ascertainable and ready

Idinon J. to be delivered as any other price where specific per-
- formance might be ordered. But, upon reflection and

an examination of the authorities, it seems to me elear
such a proposition is more plausible than sound in
law, and is untenable.

The contract, as amended by the court, is simply
one of exchange of two parcels of land respectively
situated in different countries.

In one way of looking at the matter, this is a claim
by the purchaser to have a contract for the purchase
of land in Canada specifically enforced. In the other
way of looking at it, this is simply a claim by the
vendor to have a contract for the sale of land in the
United States specifically enforced by the recovery of
the consideration therefor.

If we look at the new contract made by the court
and to be enforced, the question is reduced to that
simple form, if we strip the matter of mere forms and
verbiage, and have due regard to that which has
become the substance of all that is involved.

I have been unable to find any case in which exactly
the like case to this has been decided. But there are
many cases in which the principle has been affirmed
that the courts must refuse to entertain any claim as
enforceable against the lands in a foreign jurisdiction.
Where the party against whom relief is sought, it may
be in relation to lands abroad, has been found resicent
within the jurisdiction of the court, it has exercised
jurisdiction in a variety of ways, as illustrated in the
case of Penn v. Lord Baltimore(1) and in White and

(1) 1 Ves. Sr. 444.
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Tudor's Leading Cases, vol. 2, p. 1047, and in 1 Eq. 1916

Cas. Abrgd. 133, there are to be found a number of JoNs
cases cited which must be considered, if one would be TUCKER.

seized of the principle involved. Idingon J.
The elaborate judgment of Lord Chancellor -

Herschell in the case of The British South Africa
Company v. The Companhia de Mogamb'ique (1),
has a most instructive review of the founda-
tion upon which such a jurisdiction rests, and, at
page 626, contains the following concise statement of
what I take to be the law:-

Whilst courts of equity have never claimed to act directly upon
lands situate abroad, they have purported to act upon the conscience
of persons living there. In Lord Cranstown v. Johnston(2), Sir R.
P. Arden, Master of the Rolls, said: "Archer v. Preston (3), Lord
Arglasse v. Muschamp (4), and Lord Kildare v. Eustace (5), clearly
shew that, with regard to any contract made, or equity between persons
in this country, respecting lands in a foreign country, particularly
in the British dominions, this court will hold the same jurisdiction
as if they were situate in England."

The distinction made throughout in all the leading
cases is between remedies in personam and in rem.

Apply the principles involved to the facts herein,
and we are met by two or three outstanding facts
which would seem to render a suit by the appellant
against the respondent for specific performance as
hopeless as one can conceive.

The contract was entered into in the foreign state.
The land is there. And the respondent, the vendor of
that land, resides there, and, so far as we know, never
was in Canada before the proceedings herein, except
to inspect this land offered in exchange, and he then

had fifteen days to elect whether he should proceed
with or abandon the contract. His presence at the
trial as a witness could certainly make no safe founda-

(1) (1893) A.C. 602. (3) 1 Eq. Cas. Ab. 133 pl. 3.
(2) 3 Ves. 170, 182. (4) 1 Vern. 75, 125.

(5) 1 Vern. 419.
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1916 tion for applying the rule as laid down in Fry's work
JONES or above quotation from Lord Herschell's judgment.

TUCKER. How, then, can we find that mutuality the law

Idington j. requires?

The case does not fall within a'ny of the numerous
exceptions to the rule. Surely there is quite as much
want of mutuality as in the case of an infant as exem-
plified in the case of Flight v. Bolland(1), where specific
performance was sought by an infant and refused ex-
pressly on the ground that such relief, could not be
obtained by the defendant against him.

There is an article by the late Professor Ames, of
Harvard, to be found in a posthumous publication of
his Lectures on Legal History, etc., criticizing the state-
ment of the law by Sir Edward Fry in the chapter I
have above quoted from, in which .he questions the
accuracy of the definition which I am for the present
accepting. The exigencies of this case do not require
me to re-examine Sir Edward Fry's proposition, but,
nevertheless, the article is well worth reading and con-
sideration by those who would understand the doctrine
of mutuality of contract in question.

It is to be observed that the fundamental rule of
the game resting on mutuality is, perhaps, obscured
by the numerous exceptions and subsidiary rules, yet
the former seems firmly established, even if the masters
of the law disagree in regard to the form of its ex-
pression.

There is another point taken against the judgment
in the appellant's factum. It is submitted that the
cy-pr~s doctrine invoked in dealing with the agreement
and compensation made in the way I have mentioned
does not apply to this case.

(1) 4 Russ. 298.
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The reason assigned in the factum seems merely a 1916

repetition of want of mutuality, but, on examining the JONES

evidence, there is, to my mind, a much graver objec- TUCKER.

tion. It is this:-The appellant never pretended he ugon j.
owned any but half of the section, and merely pre-
tended he had authority from his brother to deal with
his half thereof brought in question.

When a man has, in error, made a contract for sale
of more than he has, and the parties he is dealing with
know it, or should from the nature of the transaction
have known it, the court does not permit of abate-
ment of price by way of compensation to a purchaser,
or, in other words, attempt to make a new equitable
bargain for the parties.

See the cases of Castle v. Wilkinson(1); Avery v.
Griffin(2); Cahill v. Cahill(3); Rudd v. Lascelles(4),
and the case of Mortlock v. Buller(5), where the princi-
ple is stated upon which the court acts.

I cannot conceive the doctrine of compensation ap-
plicable when, as here, the parties knew the appellant
had, in fact, no title, and depended on his assurance
of authority as an agent.

In that case I think all the respondent can claim
is the expense he incurred or was put to by reason of
the failure of the agent in warranting his authority
when he had none, or at least none which would cover
the contract entered into.

I would be disposed to say, in order to end, if
possible, this litigation, that if the respondent assents
to the abandonment of such claim for damages, the
action should be dismissed without costs, otherwise
the appeal should be allowed with costs throughout.

(1) 5 Ch. App. 534. (3) 8 App. Cas. 420.

(2) L.R. 6 Eq. 606. (4) (1900) 1 Ch. 815.

(5) 10 Ves. 292, at p. 316.
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1916 Since writing the foregoing, my Lord the Chief
JONES Justice calls my attention to the case of Montgomery

V.
TUCKER. v. Ruppensburg(1), which I cannot follow, especially

Iaington J. as, I respectfully submit, the cases relied upon do not
touch the principle involved. One of the cases appar-
ently in point goes upon the exceptional case of the
contract being unilateral, or, at all events, so as re-
gards the Statute of Frauds. That class of cases and
many other exceptions are dealt with both by Sir
Edward Fry, affirming the principle I rely upon, and
by the late Professor Ames in the work I have referred
to above.

Since writing above, the decision of this court, in
St. John Lumber Co. v. Roy(2), renders it doubtful if
this case is appealable. My reasons in support of my
dissent in that case may suggest grounds for distin-
guishing. And, if we have jurisdiotion, I abide by my
reasons herein expressed as above.

But if the judgment appealed from should be
treated merely as an exercise of discretion, the case
of The Union Bank of Halifax v. Dickie(3) would
apply.

ANGLIN J.-By an agreement in writing, dated the
12th day of December, 1913, the defendant William
W. Jones agreed to sell to the plaintiff the whole of
section 17, in township 4 and range 3, west of the
second meridian, in the Province of Saskatchewan, in
consideration of the sum of $22,800, payable, as to
$16,000 thereof, by the conveyance to him of certain
property in the town of Jefferson, in the State of
Iowa, U.S.A., and, as to the balance of $6,800, by the
delivery of a mortgage for the said sum, upon terms

(1) 31 O.R. 433. (2) 53 Can S.C.R. 310.
(3) 41 Can. S.C.R. 13.
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therein set out, to be made by the plaintiff in favour 1

of the defendant. JONES

The plaintiff sues for specific performance of this TUCKER.

agreement. At the trial it developed that the defend- Anglin J.
ant, Wm. W. Jones, could not make title to the north
half of the section, which was owned by his co-de-
fendant, John R. Jones, who was not a party to the
agreement. The action was dismissed as against John
R. Jones. Upon the defendant, Wm. W. Jones,
objecting that a decree could not be made against
him under the agreement sued upon involving pay-
ment by him of $3,200, the difference in value between
the land owned by him and the Jefferson property,
the respondent, through his counsel, offered to take
the defendant's half-section in exchange for his Jeffer-
son property without any cash compensation or
difference in price. This adjustment must have been
agreed to by the defendant if the court should be of
opinion that the facts that the plaintiff is a foreigner
and that the property which he had agreed to convey
in exchange is foreign land did not disentitle him to
the relief of specific performance, and if his title to
the Jefferson property were sufficiently proved. I say
"must have been agreed to," because the learned trial
judge, in his reasons for judgment, says:-

I am of the opinion that the plaintiff is entitled to specific per-
formance under the terms agreed to in court,

and, in the defendant's appeal to the court en banc
from the judgment entered for specific performance, it
was not urged that such an agreement had not in fact
been made at the trial. The defendant's inability to
convey part of the property which he had undertaken
to give in exchange cannot avail him as a defence to
the plaintiff's action for specific performance of the
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1916 contract, so far as he can carry it out, on the basis of
JONES an even exchange, the plaintiff relinquishing all claim

TUCKER. to payment of the difference between the value of the

Anglin J. Jefferson property and the half-section of the Sask-
- atchewan land which the defendant is able to con-

vey: Fry on Specific. Performance (5th ed.), pp. 599
et seq. Moreover, in view of what occurred at the
trial, it is, in my opinion, now too late to urge any
such defence.

The decree of the learned trial judge declared the
right to specific performance, referred a matter of
adjustment of insurance to the local registrar, and
ordered the defendant to convey his Saskatchewan
land upon the plaintiff executing and delivering to
him a good and sufficient deed of the Jefferson property.

On appeal to the court en banc, as appears from
the judgment of Elwood J., only two objections were
urged against this judgment. That learned judge
says:-

The defendant appeals and contends that the plaintiff has not
made out a good title to the Iowa property, and also that the court
will not decree specific performance because the claim depends on
title to land in a foreign country.

The appellate court was of the opinion that,
although the fact that the land to be conveyed by the
plaintiff was situated abroad did not preclude specific
performance being decreed, the plaintiff had not proved
his title to it. Instead of dismissing the action, how-
ever, the court, in the exercise of its discretion, referred
it to the local registrar to inquire into and report upon
the plaintiff's title, and ordered that, upon such report
being filed, either party should be at liberty to apply
to the trial judge for such judgment as he may be
entitled to. The defendant now appeals asking that
this action be dismissed on two grounds, in addition
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to that with which I have already dealt, namely, 1

(a) that the fact that the plaintiff's property is foreign JoNs
V.

land prevents the court decreeing specific perform- TUCKER.

ance; (b) that the plaintiff should not have been given Anglin J.
a second opportunity to prove his title.

As.I understand the position of the action, and as
counsel for the plaintiff conceded, except perhaps the
futility of the defence based on the defendant's in-
ability to convey the north half of the section in ques-
tion, no substantive right of either party has been
determined. The judgment of the provincial appellate
court is not final under section 2(e) of the "Supreme
Court Act," as amended by 3 & 4 Geo. V., ch. 51,
sec. 1. While it may strictly be appealable under
section 38 of the "Supreme Court Act" as a judgment
in an equitable action (see also sec. 45), having regard
to the purely discretionary character of the order made
and to the fact that it determines nothing against the
appellant, there would seem to be grave grounds of
objection to this appeal being entertained at all.
Moreover, although, there being no cross-appeal, we
should assume that the evidence of title adduced by
the plaintiff and accepted by the learned trial judge
as sufficient was, in fact, insufficient, it would require
a very strong and very clear case indeed to justify
our interfering with the discretion exercised in giving
the plaintiff another opportunity to prove his title,
and dismissing his action solely on the ground that he
had had his day in court.

It is perhaps better, however, that we should ex-
press our view upon the other ground of appeal, because,
if it should be well taken, the reference directed as
to title and proceedings consequent thereon would be
useless, and the action should have been, and should
now be, dismissed.
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1916 This question was determined favourably to the
JONES plaintiff by Sir Wm. Meredith C.J.O., when Chief

TUCKER. Justice of the Commoi Pleas, in Montgomery v.

Anglin J. Ruppensburg(1). The defendant's objection is really
- twofold-because the property to be conveyed by the

plaintiff is foreign land, he maintains that there is an
absence of the mutuality essential to the remedy of
specific performance, and that the court lacks jurisdic-
tion to entertain this action.

That there is mutuality of obligation under the
contract before us is unquestionable, and on that
ground the many cases in which courts of equity have
refused specific performance of contracts voidable
because of incapacity of one of the parties to the con-
tract, e.g., infancy or coverture, are distinguishable.
There is in the present case also mutuality of remedy
in the sense that the defendant presumably could have
had, in the courts of Iowa, relief similar to that which
the plaintiff is seeking in Saskatchewan. The closest
analogy seems to be presented by a case in which the
Statute of Frauds would have afforded a defence to
the plaintiff had he been sued for specific performance
by the defendant. The plaintiff renders the remedy
mutual by bringing the action, and on that ground is
allowed to maintain it: Fry on Specific Performance,
(5th ed.), par. 470-1. Unilateral contracts afford other
instances.

If the position of the parties were reversed-that
is, if the defendant, resident within Saskatchewan,
were the owner of the foreign land and the plaintiff,
resident abroad, the owner of the land in Saskatchewan
-- I could understand the objection taken to the juris-
diction of the court, although I would consider it

(1) 31 O.R. 433.
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equally untenable. What is sought in this action is 1916

to enforce the conveyance by the defendant, a resident JONES

of Saskatchewan, of property in that province in TCKoER.

exchange for other property (whether within or with- Anglin J.
out the province is immaterial), which the plaintiff is -

ready and willing to transfer to him.
The jurisdiction of courts of equity, which act in

personam, to decree specific performance of a con-
tract for the sale of foreign land, where the person
against whom relief is sought, and whose conscience is
bound by the agreement, resides within the jurisdic-
tion, is well established: Penn v. Lord Baltimore(1);
British South Africa Co. v. Companhia de Mocam-
bique(2); Duder v. Amsterdamsch Trustees Kantoor(3);
Ex p. Pollard(4) ; Lord Portarlington v. Soulby(5);
Archer v. Preston(6). Where the parties were domi-
ciled and the property was situate abroad, it was
held, in Davis v. Park(7), that, notwithstanding that
the plaintiff and one of the two defendants had come
within the jurisdiction, the Vice-Chancellor had exer-
cised a proper discretion in discharging an order made
in an action for specific performance giving leave to
serve the defendant, who was without the jurisdiction.
Moreover, since the jurisdiction rests upon some con-
tract or equity between the parties which presents a
case for its exercise in personam (Norris v. Chambres(8);
Re Hawthorne(9) ), courts of equity will not entertain
actions to determine other rights or questions of title

(1) White & Tud. 1 L.C. Eq. (5) 3 My. & K. 104, at p. 108.
800, 804. (6) 1 Eq. Cas. Ab. p. 133,

(2) [1892] 2 Q.B. 358, at pp. Pl. 3.
363-4; [18931 A.C. 602, (7) 8 Ch. App. 862n.
at p. 626. (8) 29 Beav. 246; 3 DeG., F. &

(3) (1902) 2 Ch. 132. J. 583.
(4) 1 Mont. & Ch. 239, at p. 250. (9) 23 Ch. D. 743.
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1916 in regard to immoveable property situate abroad
JONES (Deschamps v. Miller(1) ), or claims which must be

TUCKER. enforced directly against the foreign land: Black Point

Anglin J. Syndicate v. Eastern Concessions Ltd. (2); Grey v.
Manitoba and North-Western Rly. Co(3). But no such
difficulty presents itself in this case. By bringing his
action in the Supreme Court of Saskatchewan, the
plaintiff has submitted himself to that court's juris-
didtion in personam. He has waived whatever right
he had to be sued upon his contract in the forum of
his domicile, and has made the remedy in the Sask-
atchewan court mutual: Martin v. Mitchell(4). .It
is in the power of that court to provide, as was pro-
vided in the decree pronounced by the learned trial
judge, that the defendant shall be required to convey
only upon the plaintiff making title and conveying his
foreign property, which he has offered to do. Indeed,
if it be thought advisable for the protection of the
defendant, the court may require that the conveyance
of his property to the plaintiff shall remain in the
hands of its officer, and shall not be delivered to the
plaintiff until his conveyance of the Iowa property has
been duly recorded and the officer is satisfied that a
clear and satisfactory title to it has been vested in
the defendant. The plaintiff seeking relief must sub-
mit to whatever terms the court, in the interests of
justice, may impose as a condition of granting it. He
who seeks equity must do equity. The plaintiff, suing
in the court of Saskatchewan, has also submitted to
its jurisdiction to decree rescission of the entire con-
tract should he be unable, or for any reason fail, to
carry out his obligations under it or to fulfil whatever
terms or conditions the court may impose upon him.

(1) [1908] 1 Ch. 856. (3) [1897] A.C. 254.

(2) 79 L.T. 658. (4) 2 J. & W. 413, at pp. 426-7.
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But, as I have said, I cannot appreciate the ground 1916

of the objection made to the jurisdiction. I am unable JONES

to find any satisfactory ground of distinction between TUCiER.

foreign land and money or chattels as the considera- Anglin J.
tion for and upon receipt of which the defendant is to
be required to convey his property.

I would, for these reasons, affirm the judgment of
the Supreme Court of Saskatchewan, and dismiss this
appeal with costs.

BRODEUR J.-This appeal should be dismissed.
The appellant, Jones, practically obtained from the
court of appeal all he required to protect his rights.
The objections which he now raises might and will be
more properly dealt with when the trial judge is moved
to render the judgment which either party might be
entitled to.

Appeal dismissed with costs.

Solicitors for the appellant: Allan, Gordon & Gordon.

Solicitors for the respondent: Mackenzie, Brown & Co.
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1916 HOWARD HERBERT VICTORA
*June 5. OLMSTEAD (SUPPLIANT).........APPELLANT;
*June 19.

AND

HIS MAJESTY THE KING,
(RESPONDENT) ... ....... .......

HOWARD HERBERT VICTOR
OLMSTEAD AND WILLIAMI
ATCHISON OLMSTEA DAPPELLANTS

(SUPPLIANTS)....................

AND

HIS MAJESTY THE KINGI
(RESPONDENT) ... ................ RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Public work-Damage to adjacent lands-Negligence-Liability of
Crown-"Exchequer Court Act," s. 20-Litigious rights-Bar to
action-"Rideau Canal Act," 8 Geo. IV., c. 1 (U.C.)-Limitation
of actions.

The Crown is not liable, under sec. 20, sub-sec. (c) of the "Exchequer
Court Act" (R.S.C., [1906] ch. 140), for injury to property by
negligence of its servants unless the property is on a public work
when injured. Chamberlin v. The King (42 Can. S.C.R. 350),
and Paul v. The King (38 Can. S.C.R. 126), followed.

Per Fitzpatrick C.J.-Where property is purchased for the purpose
of enforcing a claim against the Crown for injury thereto, such
purpose constitutes a bar to the prosecution of the claim.

Per Brodeur J.-Section 26 of the "Rideau Canal Act," 8 Geo. IV.,
ch. 1 (U.C.), providing that any plaint brought against any
person or persons for anything done in pursuance of said Act
must be commenced within six months next after the act com-

*PRESENT:--Sir Charles Fitzpatrick C.J. and Davies, Idington,

Anglin and Brodeur JJ.
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mitted, applies to proceedings against the Crown though the 1916
Crown was not mentioned and no claim against it founded on
tort could then be prosecuted. Idington J contra. Anglin J. OLMSTEAD
dubitante. THE KING.

APPEAL from the judgment of the Exchequer Court
of Canada (1) dismissing the suppliants' petition of
right.

The appellant, H. H. V. Olmstead, is the owner of
rear half of lot number 5 in the 4th concession of the
Township of Kitley in the Province of Ontario, and
the appellants, H. H. V. Olmstead and W. A. Olmstead,
are the owners of the lot number 4 in the said 4th con-
cession- of the Township of Kitley. The appellants'
titles were proved at the trial, and no question as to
them is involved in this appeal. The lands adjoin
each other and border on Irish Creek which empties
into the Rideau Canal about two and one-half miles
below them.

At Merrickville, Which is situate on the Rideau
Canal about five miles below the junction of Irish
Creek and the Rideau Canal, a dam was built as part
of the construction of the Rideau Canal to control
the waters thereof for navigation purposes.

At the time of the construction of the Rideau
Canal a depth of about 5 feet 3 inches of water on the
locksill at the Merrickville lock was established, which
continued until 1890 when the depth .was raised to
six feet. The appellants' lands are not flooded when
the water on the locksill does not exceed six feet.

During many of the years between 1890 and 1914
when the petitions of right were filed, the depth of
the water on the locksill exceeded six feet whereby
the appellants' lands were flooded, and a large portion
of them was rendered useless. The appellant, when

(1) 16 Ex. C.R.
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1916 acquiring the lands in question, acquired the rights of
OLMSTEAD their grantors to claim damages for flooding which

THE KiNG. had occurred during the ownerships of such grantors.
- The defences to the actions were the following:-

1. Acquisition of a right to flood by reason of the
purchase from one Gideon Olmstead of his rights to
do so as owner of a mill and mill dam on Irish Creek.

2. Prescription under the Acts relating to the
Rideau Canal.

3. Prescription under the "Limitations Act" of
the Province of Ontario.

4. Lost grant.
5. Non-assignability of the claims for damages

which belonged to the appellants' grantors.
6. Obstructions in Irish Creek impeding the flow

of the water.
The learned judge of the Exchequer Court held

that the Crown had not established any prescriptive
right to flood the appellants' lands, but he held that
the appellants' rights of action were barred by the
26th section of 8 Geo. IV., ch. I. (U.C.), this statute
being the original Act providing for the construction
of the Rideau Canal.

The learned judge did not deal with any of the
other defences raised by the Crown.

Sinclair K.C. for the appellants. Under sec. 20,
sub-sec. (c) of the "Exchequer Court Act," the Crown
is liable, if the cause of injury arises on a public work,
though the property injured is not situate thereon.
Price v. The King(1), Letourneux v. The King(2).

The limitation clause in the "Rideau Canal Act"
could not apply to the Crown, which was under no

(2) 33 Can. S.C.R. 335.
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1916
legal liability for a tort when it was passed. See OLMSTEAD

Philipps v. Rees(1), The Queen v. Yule(2), at page 30 ,.
Smellie for the respondent. THE KING.

THE CHIEF JUSTICE.-I think these petitions of
right were properly dismissed and whilst agreeing
with the reasons for judgment of the judge of the
Exchequer Court I am disposed to think the judgment
could be supported on more than one ground.

In particular I am of the opinion that it is a good
defence to the suit that any such assignment of a
right to bring it as set up is illegal. The lands were
purchased by the petitioners as to part in the year
1904 and as to the rest in the year 1912, the petitioners
by deeds of even date with the conveyances obtaining
from the grantors what purported to be an assignment
of the latter's rights to certain claims to recover from
His Majesty compensation for flooding the lands since
the 1st January, 1890. In the petitions of right it
is alleged that the
suppliants' said lands have during each year since and including
the year 1890 been overflowed and flooded by waters of the Rideau
Canal and have thereby been rendered entirely useless.

It is perfectly clear that what the petitioners pur-
chased and intended to purchase was this so-called
right to a claim to recover against the Crown.

The policy of the law has always been opposed to
this trading in litigious rights and such transactions
are to be discouraged in every possible way. They, of
course, have nothing in common with assignments of
debts and choses in action which by statute are now
permitted.

Whilst the assignment of a right to litigation is
forbidden as between subjects, the rule must apply

(1) 24 Q.B.D. 17. (2) 30 Can. S.C.R. 24.

30
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1916 with greater force in the case of the Crown, since
OLMSTEAD the subject has no right to sue the Crown but can

V.
THE KING. only present a petition of right. There being no

The Chief such thing as a right to a claim to recover against
Justice. the Crown, there can be no assignment of any such

pretended right.
I think this constitutes not only a good legal

defence, but also disposes of any merits the claims
might be supposed to have.

The appellants have in the course of the proceedings
set up a different claim from anything alleged in their
pleadings. In their factum they say:-

The appellants' lands are not flooded when the water on the
locksill does not exceed 6 feet, * * *

Again
It is established that the lockmaster at Merrickville was expressly

instructed to hold only 6 feet of water on the locksill * * *
The instructions to the lockmaster shew that any flooding that

occurred resulted from the disobedience of the lockmaster who did
not observe the instructions given to him.

This, however, is not sufficient to entitle the
appellants to claim under sec. 20 (c) of the "Exchequer
Court Act," for that section not only requires that
the injury to the property should have resulted from
the negligence of a Crown servant, but also that it
should have occurred on a public work. According to
the evidence Merrickville is 10 miles away. '

DAVIEs J.-I think this appeal must be dismissed
with costs. I am unable to distinguish it from the
cases of Paul v. The King(1) and Chamberlin v. The
King(2), the decisions in which I think must govern
in this case.

IDINGTON J.-I cannot agree with the view
expressed by the learned trial judge that 8 Geo. IV.,
ch. 1, sec. 26, furnished a bar to this action.

(1) 38 Can. S.C.R. 126.
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The point made by Mr. Sinclair that the Crown 1916

not being named in the section, and that indeed at OLMSTEAD

the time when the Act was passed there could have THE ING.

been no relief sought against the Crown, seems well Idington J.
taken, and to put beyond doubt the possibility of the
legislature having contemplated in passing the section
in question that it should apply to anything but what
it expresses.

Statutes of limitation are not to be extended
beyond that which they plainly express. No case
exactly in point has been cited nor have I been able
to find any, but the converse cases of Lambert v.
Taylor(1) and The King v. Battams(2), seem to illus-
trate the principles that should govern.

The claims seem to arise only out of isolated acts,
where through the neglect of some one acting on
behalf of the Crown, the waters in the Rideau Canal
were raised beyond the six feet limit, which, if observed,
would on the evidence produce no damage to the
suppliants.

It does not appear to me that any such acts of
non-continuous negligence, occurring at various times,
could give any prescriptive right, especially when any
claim of right in respect thereof is denied by respondent.

Nor does it appear to me on the facts that the
instructions of the superintendent having been dis-
obeyed and the acts being those of others employed
by respondent neglecting their duty being the cause
of damage, should furnish any defence herein.

It seems to me from the evidence that the record
of these results should have come under the observa-
tion of some one in authority for whom the respondent
should be held responsible.

I have not observed anything put forward in the

(1) 4 B.&C.138.

4,5

(2) 1 East 298.
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1916 argument shewing that due care had been taken to
OLMSTEAD check such objectionable irregularities and their

I"
THE KING. consequences.

Idington J Even if so existent I doubt the efficacy of such a
defence.

The other members of the court have unanimously
concluded that the appeal must be dismissed, and I,
seeing no useful purpose to be served by me prose-
cuting my researches in this voluminous record to
find out and determine in regard to that and other
features of the case, must be content with remaining
in doubt.

It may also be that the appellants are without any
remedy but that falling within sub-section (c) of
section 20 of the "Exchequer Court Act" put for-
ward in the appellants' factum and the peculiarities
of that sub-section may be held to be such as to give
no remedy to them because the property damaged is
not "on a public work."

This latter point was not taken or argued but has
been forced on our notice in the Piggot Case(1) (argued
this term. The case of Chamberlin v. The King(2),
might also on argument have been found a bar to
this action.

Under the circumstances I can only submit these
considerations without assenting to or dissenting from
the judgment to be delivered.

ANGLIN J.-As at present advised I gravely doubt
whether section 26 of 8 Geo. IV., ch. 1 (U.C.), relied
upon by the learned judge of the Exchequer Court,
applies to a claim against the Crown. The plain-
tiff's claim, however, is for damages for injuries sus-
tained through the negligence of a Crown servant in

(2) 42 Can. S.C.R. 350.
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carrying on a public work. The injury of which he 1916

complains did not happen on the public work. Section OLMSTEAD

20 (c) of the "Exchequer Court Act," therefore, does THE KING.

not confer jurisdiction on the Exchequer Court. Anglin J.
Chamberlin v. The King(1), Paul v. The King(2).
Since these cases were decided Letourneux v. The
Queen(3), cannot be followed in such a case as this.
In that case the full limitative effect of the words
"on any public work" in sub-sec. (c) of sec. 20 would
appear not to have been sufficiently considered. The
suppliant points to no other provision giving him a
right of action against the Crown.

BRODEUR J.-This is an appeal from the Exchequer
Court which dismissed the appellants' petition of right.

It is claimed by the appellants that their properties
were flooded by the waters of the Rideau Canal.

Several grounds of defence were urged by the
respondent but the petitions were dismissed on the
ground that the appellants' rights of action were
barred by the statute providing for the construction
of the Rideau Canal. By the 26th section of that
statute (8 Geo. IV., ch. 1, in 1827), it was provided
that any suit in damages against any person for any-
thing done in execution of the powers conferred by
that law should be brought within six months
after the act committed, or in case there shall be a continuation of
damages, then within six calendar months next after the doing or
committing of such damages shall cease and not afterwards.

When that Act was passed the right to sue the
Crown did not exist.

In 1870 a law was passed authorizing the reference
to official arbitrators appointed under the provisions
of the Act of 1867 (31 Vict., ch. 12), of claims

(1) 42 Can. S.C.R. 350. . (2) 38 Can. S.C.R. 126.
(3) 33 Can. S.C.R. 335.
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1916 arising out of any death or any injury to person or property on any

public work, provided (sec. 2) that nothing herein contained shall
be construed as making it imperative on the government to entertain

THE KING. any claim under this Act.

Brodeur J. In 1887 the "Exchequer Court Act" was passed
and it was provided that those claims in damages
against the Crown could be prosecuted by petition of
right and exclusive jurisdiction thereon was given to
the Exchequer Court.

It is contended by the appellants that the limitation
enacted by the statute concerning the Rideau Canal
would not apply to damages claimed against the
Crown because no right of action existed against the
Crown at the time the statute was passed.

At that time the action for damages suffered in
respect of the canal could be instituted only against
the contractors and the officers who may have caused
the damages. If later on the liability was extended
to the Crown then the provisions of the statutes would
apply. to the Crown as well as to the other persons.

.The limitation section should benefit the Crown as
well as the others.

It has been found by the court below that within
the six months previous to the petitions of right no
damages had been suffered by the appellants. Then
they were barred from making any claim for damages
against the Crown under the provisions of the 26th
section of chapter 1 of 1827.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellants: R. V. Sinclair.
Solicitors for the respondent: Smellie & Lewis.

[NOTE.-On the same day on which this case was decided judg-
ment was given dismissing the appeal of Pigott v. The King on the
ground that the property of the appellant was not on a public work
when injured.]
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THE CORPORATION OF THE 196

DISTRICT OF WEST VAN- APPELLANT; *May 2, 3.

COUVER (DEFENDANT) ......... *June 24.

AND

ELDON RAMSAY AND OTHERS RESPONDENTS.

(PLAINTIFFS) .................

ON APPEAL, PER SALTUM, FROM THE SUPREME COURT
OF BRITISH COLUMBIA.

Municipal corporation-Altering streets-Partial closing of highway-
Exchange for adjacent land-Validity of by-law-Assent of rate-

payers-R.S.B.C., 1911, c. 170, s. 53, s.-ss. 176, 193.

Under the provisions of sub-sections 176 and 193 of section 53 of the
British Columbia "Municipal Act," R.S.B.C., 1911, ch. 170, em-
powering municipal corporations to alter, divert or stop up public

thoroughfares and to exchange them for adjacent land, a municipal
corporation has power by by-law to close up a portion of a high-

way and dispose of the strip so taken from its width in exchange
for adjacent or contiguous lands to be used in lieu thereof, although
the effect may be to cause the narrowing of the highway. Davies

J. dissented.
Per Idington and Brodeur JJ.-Such a by-law is valid although passed

without the assent of the ratepayers previously obtained. British

Columbia Railway Co. v. Stewart ( (1913) A.C. 816) and United

Buildings Corporation v. City of Vancouver ( (1915) A.C. 345)
applied.

The decision of the Court of Appeal for British Columbia on a previous

appeal in the same proceedings (21 B.C. Rep. 401) was approved.

APPEAL, per saltum, from the judgment of Murphy
J., in the Supreme Court of British Columbia, main-
taining the plaintiffs' action to enforce an award of
arbitrators appointed under the compulsory provisions
of the British Columbia "Municipal Act."

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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1916 In 1913, the council of the municipality entered
DiSTRICT into an agreement with the Pacific Great Eastern Rail-
OF WEST

VANCOUVER way Co., determining the location of the company's

RAMSAY. railway through the municipality, by which the com-
- pany was permitted to construct its line of railway

upon a longitudinal strip of a public highway-in front
of lands belonging to the plaintiffs, and a by-law was
passed by the council to give effect to the agreement.
The assent of the ratepayers to the passing of the by-
law had not been previously obtained. The agree-
ment and by-law had the effect of narrowing the
highway where it passed by the plaintiffs' lands,
as the strip of land on that side of the highway given by
the railway company in exchange for the portion
stopped up and transferred to the company for the
purposes of its railway was not sufficient to restore the
highway to its former width. The plaintiffs claimed
compensation, and obtained an order from Mr. Justice
Clement consolidating the several applications and
appointing arbitrators to determine the amount of the
compensation to be allowed under the provisions of
the "Municipal Act" in that respect. On an appeal
from the order of Clement J., the Court of Appeal
for British Columbia affirmed the order (1) and held
that the municipal corporation had power to close
the strip of highway in question from traffic, and
that the plaintiffs, as owners of lands abutting
thereon, were entitled to compensation for the in-
jury they thereby sustained, to be determined by
arbitration as ordered. The arbitrators then pro-
ceeded with the arbitration, awarded damages to the
plaintiffs, and the action was brought by them for the
purpose of enforcing the award and obtaining pay-

(1) 21 B.C. Rep. 401.
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ment from the municipality of the amount of com- 1916

pensation allowed them. DIsTRICr

At the trial, the plaintiff's action was maintained va WEST

by Mr. Justice Murphy, and the municipal corpora- RASAT.

tion, in view of the circumstances stated, were granted -

special leave to appeal, per saltum, to the Supreme
Court of Canada.

Lafleur K.C. and R. M. Macdonald for the appel-
lant.

James A. Harvey K.C. for the respondents.

THE CHIEF JUSTICE.-The principal question on
this appeal involves the validity of a by-law passed in
the following circumstances by the municipality appel-
lant.

The Pacific Great Eastern Railway Co., a pro-
vincial company, authorized by the legislature to be
carried along any existing highway, subject to leave
having first been obtained from the Minister of Rail-
ways and to the consent of the municipality within
the limits of which the highway is situate-the con-
sent of the municipality being evidenced by a by-law-
located its line along the north shore of English Bay.
The appellant, being of opinion that, in the best
interests of the municipality, it was desirable to change
that location, proposed that
instead of being carried along the foreshore, the railway should be
carried along a more northerly location as shewn on a plan submitted
to the corporation.

The railway company accepted the proposal, and made
the change upon the following, among other, condi-
tions. The council of the municipality was to give
its consent to the company carrying its line or lines
of railway upon, along or across the southerly forty-six
feet of an unnamed highway, with full and exclusive
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1916 . right to the company forever to use and enjoy the
DISTRICT same for the purposes of its undertaking. The com-
OF WEST

VANCOUVER pany also undertook to purchase two strips of land,
V* and out of those strips to dedicate twenty feet in width

TheChief to the municipality, to be used as a highway, so that
Justice. there would be on either side of the railway right-of-

way two highways, each twenty feet in width, avail-
able for traffic. It has not been contended that by
this bargain the municipality did not get ample con-
sideration for the privileges granted the company. To
give effect to this agreement a by-law was passed con-
ferring on the council of the municipality power to
"stop up and close from traffic as a highway" the said
southerly forty-six feet of the highway, and to indem-
nify the company against claims or suits arising out
of that proceeding. The effect of the by-law was to
narrow the highway somewhat and to relieve the com-
pany of its statutory obligation to restore it after
the rails were laid.

Actions were brought against the municipality by
the plaintiff respondent and some sixteen others to en-
force awards of arbitrators appointed to fix the com-
pensation due them as owners of adjoining lands by
reason of the narrowing of the highway, and the ques-
tion for decision is: Had the corporation power by
by-law to close a section of the highway in the circum-
stances set forth? The provincial Court of Appeal, on
a previous appeal in these proceedings(1) maintained
the by-law on the ground that by section 52, sub-
section 176, of the "Municipal Act" power is given to
municipal corporations to pass by-laws

for establishing, opening, making, preserving, improving, repairing,
widening, altering, diverting or stopping up

(1) 21 B.C. Rep. 401
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public highways, and that those powers, read in the 1916

light of sub-section 193 of the same section, are suffi- DISTRICT
OF VEST

cient to authorize the closing to traffic of the strip of VANCOUVER

the highway in question. I am of the same opinion, RASAY.

and would suggest that sub-section 190, referring to The!Chief
bicycle paths, might also be considered in this connec- Justice.

tion. It may be that, in certain aspects, the by-law
is of doubtful validity, but the only objection urged
here and in the court below is thus, stated in appellant's
factum:-

The municipality defend this action on the same point of law as
previously taken before Mr. Justice Clement and before the Court of
Appeal, viz., that the council of 1913 had no power to stop up the
strip of highway, that the assuming to do so was an ultra vires act,
and, hence, no case existed for compensation, and the appointment
of arbitrators was invalid.

It is not suggested that there was misconduct on
the part of the council or that any of its members were
moved by improper motives, and the provincial courts,
which are necessarily more familiar with local condi-
tions than we are, maintained the validity of the by-
law. The arrangement made appears to be a reason-
able one and in the public interest. In any event, as
Chancellor Boyd said in Re Karry and City of Chatham
(1):-

The court is not to sit in judgment upon the propriety or alleged
unwisdom of the by-law if it admits of reasonable justification.

See also Rogers v. City of Toronto(2), at page 601, and
in Kruse v. Johnson(3), at page 99, it was said that
by-laws of public representative bodies ought to be
supported if possible.

The broad language of section 52, sub-section 176,
read with 193 and 190, is sufficient to justify the action
of the municipality in stopping up the strip of high-

(1) 1 Ont. W.N. 291. (2) 7 Ont. W.N. 600; 33 Ont. L.R. 89.
(3) (1898) 2 Q.B. 91.
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1916 way in question in the special circumstances of this
DISTRICT case.
oF WEST

VANCOUVER I would dismiss the appeal with costs.
V.

RAMSAY.

Davie DAVIEs J. (dissenting).-This is an appeal, per
D e J saltun, from the judgment of Mr. Justice Murphy,

which involves a previous decision in these proceedings
by the Court of Appeal for British Columbia(1),
the effect of which was to declare that power
was vested by section 52, sub-section 176, of the
"Municipal Act" to "narrow" a public highway, so
that a railway company might have, when approved
of by the Minister of Railways and the consent of the
municipality, the right to run its line along a public
highway, a question not in dispute, but a right to the
exclusive possession of a strip of the highway.
- The facts are stated in the judgment of Chief Justice

Macdonald as follows:-
- The appellant, a municipal corporation, entered into an agreement

with the Pacific Great Eastern Railway Company, giving the com-
pany liberty to carry its line of railway along a public highway within
the boundaries of the municipality, together with the exclusive right
of possession of a strip of the highway 46 feet wide, which strip the
appellant by by-law closed to public traffic. This left still open to
traffic a strip of 20 feet in width of the original road allowance along

the northerly side of the portion which has been so closed.
The railway company, on its part, agreed to purchase and dedi-

cate as a highway a strip of land 20 feet wide on the southerly side of

the said closed strip, so that the result of the by-law and agreement
combined was that highways 20 feet in width were provided for traffic
on each side of that portion of the original highway which was stopped

up as aforesaid.

The sole question, apart from one of res judicata
mentioned later, is whether the said sub-section 176
gave the municipality the power to narrow as well as

to widen highways.
If they had such power, then the by-law purporting

(1) 21 B.C. Rep. 401.
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to give the exclusive right of possession to the railway 2 91

company of a strip of the highway 46 feet wide which DsanzrCT
OF WEST

the respondent corporation closed to public traffic can- VANCOUVER
V.

not be impeached. RAMSAY.

I am of the opinion that the section in question Davies J.
does not give them such power. It was evidently -

carefully drawn and gave power to municipal corpora-
tions to pass by-laws
for establishing, opening, making, preserving, improving, repairing,
widening, altering, diverting or stopping up public highways.

No express power to "narrow" such highways is
given, and when such care seems to have been taken
to expressly confer so many intended powers, it does
not seem that a fair construction of the expressed
powers would justify the inclusion of other powers
very largely affecting the public rights and interests
and not expressly given. Power to "widen" is given,
also to "alter" or "divert" or to "stop up," and the
use of these several powers and phrases seems to me
to indicate the length to which the legislature thought
it desirable to go.

The general policy of the Legislature of British
Columbia seems, from the "Highways Act" and the
land registry Acts, that these highways should not be
less than 66 feet wide.

If the legislature intended to give municipalities
power to narrow a highway 66 feet wide to one of
20 feet-a power which might so largely affect the
general public-they surely would have expressed that
intention by the use of the word "narrow" or some
equivalent word.

The power to "alter" does not, I think include the
power to narrow; if it did, it would also include the
powers to "improve, repair, widen and stop up," which
are each expressly given, and would be surplusage if

465



SUPREME COURT OF CANADA. VOL. LIII.

1916 "alter" included them. I think that, as contended

DSI for, the word alter should be limited to such acts as
VA NCOUVER are not inconsistent with the highway as such.

RAMSAY. If my construction is right, the by-law is void, and
Davies J. that disposes of the question of res adjudicata. Toronto

- Railway Co. v. Toronto Corporation(1).
I would allow the appeal and declare the by-law in

question void.

IDINGTON J.-This is an action to enforce an award
for compensation allowed to proprietors of lands ad-
joining a highway on account of the closing of part
thereof.

The contention of the appellant herein is that its
council had no power by virtue of section 53 of the
"Municipal Act," enabling it to make by-laws, and
pursuant to one of the objects of such power expressed
in sub-section 176, which reads as follows:-

For establishing, opening, making, preserving, improving, repairing,
widening, altering, diverting, or stopping up roads, streets, squares,
alleys, lanes, bridges or other public thoroughfares,

to close the part of the highway in question
. The by-law in question closed a strip 46 feet wide
on the southerly side of a street 66 feet wide.

An agreement was entered into with a railway com-
pany whereby it was provided that the railway company
should occupy and use the part so closed, and secure
for appellant a new road 20 feet wide on the southerly
side of the said 46-foot strip. The effect of the agree-
ment being carried out would be that the respective
proprietors and the public would have, in lieu of the
old road- allowance, two roads of 20 feet wide, one
on each side of the railway, and that the railway com-
pany would abandon its application pending before

(1) 73 L. J. P.C. 120.
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the proper authority to construct its proposed railway 1916

along the adjacent foreshore. DISTRIar
0' WVEST

The cross streets were not to be closed. The neat VANCOUVER

point is whether or not the council acted ultra vires RAMSAY.

in closing part of the street. Idingon J.
The sub-section in question evidently was copied

substantially from Ontario legislation tracing back to
the origin of municipal institutions in that province
when known as Upper Canada.

Beyond all manner of doubt the power to close or
"stop up" cross sectional parts of streets has been
exercised in scores of cases, and, so long as not de-
priving people of ingress and egress to their properties,
has been treated as within the power of the respective
municipal councils having jurisdiction over their high-
ways.

I am unable to distinguish as a matter of legal con-
struction the power to close a cross-section from that
to close a longitudinal section of a street.

The occasions for exercising the former class cer-
tainly will, in number, far exceed those likely to happen
in the latter class. I should be loath to cast a possible
doubt upon the titles of those, in Ontario, for example,
resting upon such an exercise of municipal power con-
ferred by said language.

The words "alter" and "stop up" comprehend the
whole, if need be, and surely as descriptive of a bare
power must be held to cover the part in either class
of cases.

I think that the closing of part of the street was,
as held by the Court of Appeal, on a previous appeal
in these proceedings(l), intra vires the council, and
hence the appeal should fail.

The question of whether or not the motive for

(1) 21 B.C. Rep. 401
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1916 doing so was proper is one that, if impeachable, should
DISTRICT have been attacked by way of a motion or action toOF~ WEST

VANCOUVER quash. So long as the by-law stands, and is intra vires,
RAMSAY. I do not think it can be treated as void and proceed-

Idington J ings thereunder held null.
We heard much argument on the illegality of the

bargain and the impropriety of it. It may be, when
due regard is had to sections 332 and 333 of the Act,
that the effect of closing the street was to leave the
land vested in the Crown, and the acts of the Minister
authorizine the railway company may turn out to have
been rested on the right of the Crown to so appro-
priate the land so abandoned by the exercise of the
council in closing the street. Indeed, that may have
been part of the scheme for meeting a complicated
situation arising out of a desire to save the foreshore
from railway invasion.

I express no opinion on the subject of the right in
law to do so. I only desire to point out that others
not parties to this proceeding ought to be before the

,court and be fully heard before we should pass upon
such an inquiry as started thus.

To allow the appeal and dismiss the respondent's
action, which seems well founded, would possibly leave
the maintenance of this application and use of part
of the highway to continue and respondent without
a remedy, for the judgment could not bind the Crown
or the railway company.

The decision of the Judicial Committee of the
Privy Council in the case of the British Columbia
Electric Railway Company v. Stewart(1) and the United
Buildings Corporation v. City of Vancouver(2) seem
to render untenable the objection to the by-law by
reason of its not having the sanction of the ratepayers.

(1) (1913) A.C. 816.

468

(2) (1915) A.C. 34-5.



VOL. LIII.] SUPREME COURT OF CANADA.

I do not overlook the principle that what cannot 1916

in law be done directly cannot properly be accom- Ds TRTn
OF~ WEST

plished by an indirect and improper method. VANCOUVER

If there was anything done for the mere purpose RAMSAY

of evading the salutary provision requiring submission Iiington J.
to the electorate, then it should have been developed
by bringing all concerned before the court as already
suggested.

The appeal should be dismissed with costs.

ANGLIN J.-I am not prepared to overrule the unani-
mous judgment of the British Columbia Court of
Appeal, in the previous appeal in these proceedings(1)
holding that, under the powers conferred by section
53, sub-sec. 176, of the "Municipal Act" (R.S.B.C.,
1911, ch. 170), the appellant municipal corporation
has power to partially stop up a highway, as was
done in this case. It may be that the circumstances
under which the by-law in question was passed and
the motives that prompted it were such that in
a proper proceeding it might have been quashed.
But in this action, brought to recover the amount of
compensation awarded in consequence of the partial
closing of the highway, upon the issue as to the validity
of the by-law the only question open is the power of
the municipal corporation to pass it. I express no
opinion upon the estoppel invoked by the respondent
alleged to arise out of the proceedings on the applica-
tion for the appointment of arbitrators.

BRODEUR J.-This is an appeal, per saltum, from a
judgment rendered by the Supreme Court of British
Columbia confirming the award of arbitrators appointed
under the provisions of the " Municipal Act " of British
Columbia. The corporation appellant, in its st te-

(1) 21 B.C. Rep. 401.
31
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1916 ment of defence, claims that the appointment of arbi-
DISTRICT trators was ultra vires, and that its own by-law, which
oF WEST

VANCOUVER has given rise to the claim for compensation, was ultra
V.

RAMsAY tres.
Brodeur J. When the application was made by the present

- respondents for the appointment of the arbitrators, the
questions now raised in the statement of defence were
also raised before the judge of the Supreme Court to
whom the application had been made, and he decided
that he had jurisdiction, that he could appoint the,
arbitrators, and his judgment was unanimously con-
firmed by the Court of Appeal.(1)

I agree with the Court of Appeal in the construc-
tion they have made of section 53, sub-section 176, of
the " Municipal Act, " and I concur in the reasons which
have been given by the Chief Justice of the Court of
Appeal on that question.

It was claimed by the appellant that the by-law in
question in this case should have been submitted to
the electors.

. I find, however, a decision of the Privy Council in
the case of United Buildings Corporation v. City of Van-
couver(2) in which it was decided that a by-law stopping
up part of a street did not require the sanction of the
municipal electors.

For these reasons, I am of opinion that the appeal
should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Bird, Macdonald & Ross.
Solicitors for the respondents: Taylor, Harvey, Grant,

Stockton & Smith.

(1) 21 B.C. Rep. 401.
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THE JOSEPH A. LIKELY CO AI 1916

PANY (DEFENDANTS) ............. *May 15.

AND

A. W. DUCKETT AND COMPANY
RESPONDENTS.

(PLAINTIFFS) ......................

ON APPEAL FROM THE SUPREME COURT OF
NEW BRUNSWICK, APPEAL DIVISION.

Shipping-Chartered ship-Suitability for cargo-Duty of owner-Dead
freight-Demurrage.

L. chartered the ship "Helen" to carry a full and complete cargo
of re-sawn yellow pine lumber from a port in Florida to St. John,
N.B. At the port of loading the lumber of dimensions customary
in the trade at that port, was furnished in quantity sufficient to
fill a ship of the "Helen's" tonnage, but it could not all be stowed
in that ship, which was built for the fruit trade, and could not
take a full cargo of lumber of that size. The quantity loaded
was delivered at St. John, and the shipowner brought action for
the freight on the deficiency.

Held, reversing the judgment appealed against (44 N.B. Rep. 12), that
it was the duty of the owners to provide a ship capable of carrying
the cargo called for by the charter party; that the evidence
established that the "Helen" was not so capable; that the
charterer, having furnished lumber of the dimensions customary
at the port for loading ships of the size of the "Helen," had dis-
charged his duty under the contract, and was not liable to the
owner for the dead freight.

Under the demurrage clause of the charter party, the owners claimed
damages for delay in loading and discharging the cargo.

Held, that the manner in which the ship was constructed prevented
the work of loading and discharging the lumber from proceeding
as fast as it otherwise would have done; the delay was, there-
fore, imputable to the owners themselves and the charterer was
not liable.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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'6 APPEAL from a decision of the Appeal Division of
JOSEPH the Supreme Court of New Brunswick(1), reversing theA. LIKELY

Co. judgment at the trial in favour of the defendant.
V.

DUCKETP The material facts of the case are stated in the
& Co. above head-note.

Powell K.C. and F. R. Taylor K.C. for the appel-
lants. The charterers tendered a full and complete
cargo of the goods contracted. See Steamship Isis
Co. v. Bahr & Co.(2); Furness v. Charles Tennant,
Sons & Co. (3). He is not bound to offer a cargo suit-
able for the particular ship. Stanton v. Richardson(4).

As to the claim for demurrage, see Postlethwaite v.
Freeland(5).

Teed K.C. for the respondents. The appellants
have not fulfilled their contract to furnish a full and
complete cargo. If they wanted long lengths of lumber
carried, they should have ascertained the ship's capa-
city. See Carnegie v. Conner(6); Mackill v. Wright
Bros. (7).

As to demurrage, Scrutton on Charter Parties
(7 ed.) at pages 283 et seq.

THE CHIEF JUSTICE.-I am of opinion that this
appeal should be allowed. The notes of my brother
judges, both here and below, are so complete that any-
thing I add must be mere surplusage. In my view,
the case lies. within a very narrow compass. The
respondent's undertaking, in the terms of the charter-
party, was to furnish a vessel "in every way fitted" to

(1) 44 N.B. Rep. 12. (4) L.R. 7 C.P. 421, at p. 430;
(2) [1899] 2 Q.B. 364; [19001 9 C.P. 390.

A.C. 340. (5) 5 App. Cas. 599.
(3) 66 L.T. 635. (6) 24 Q.B.D. 45.

(7) 14 App. Cas. 106.
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receive on board and carry from Apalachicola, Florida, 1916

to St. John, N.B., a full and complete cargo, both under JOSEPH
A. LIKELY

and upon deck, of re-sawn yellow pine lumber. And Co.
the obligation of the appellants, the shippers, was to DUCKETT

deliver an average cargo of the kind described along- & Co.

side and within reach of the vessel's tackle. A cargo The Chief
Justice.

of re-sawn yellow pine lumber of the average lengths
and sizes was delivered as provided for, but was not
received on board the vessel because of its peculiar
construction. It is not disputed that the cargo fur-
nished the "'Helen" was, as to sizes and dimensions,
the same as had been furnished under similar charters
for years at Apalachicola. In their factum the re-
spondents admit that the ship and cargo were not
suited to each other. The vessel was fitted out for the
fruit trade, and not at all adapted, in accordance with
the terms of the charterparty, to receive the lumber
which the appellants chartered her to carry. I fail to
understand how it can be assumed that the onus was
upon the appellants to ascertain whether the ship
which the respondents chartered to them to receive a
full and complete cargo of lumber, was adapted to carry
such a cargo. The special construction and equipment
of the vessel was a fact within the peculiar knowledge
of the respondents, who must also be assumed to know,
when they made the charterparty, what was meant
by the term "a cargo of re-sawn yellow pine lumber."
At the time the charterparty was entered into, the
vessel lay in New York Harbour, and the appellants
never saw her until she arrived in St. John. In any
event, the respondents' contract was to provide a vessel
fitted for the cargo and to receive on board the mer-
chandize mentioned in the charterparty, and this they
failed to do, and they must suffer for the consequences.

The appeal should be allowed with costs.
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6DAVIES J.-The controversy in this appeal is as to
JOSEPH the respective obligations of the owner and chartererA. LIELx

Co. of a ship chartered by the appellants to carry
DucKErr a full and complete cargo both under and upon deck of re-sawn yellow
I & Co. pine lumber

Davies J. from Apalachicola, Florida, to St. John, N.B.

The action was brought by the owners against the
charterers to recover damages by way of demurrage
or detention and also for dead freight.

The contention of the plaintiff owner was that the
charterer was obliged to furnish the steamer with such
lengths of lumber as she could well stow and carry to
her full capacity, and that, as no special lengths of the
"re-sawn yellow pine lumber" were mentioned, the
charterer was bound to furnish such lengths only as
the steamer could carry, and, not having done so, but
having offered timber of lengths the steamer could not
carry, was liable for the damages for the dead freight,
and that the trade usage did not apply or control.

The defendant's contention, on the other hand, was
that he was only bound to provide the lumber stipu-
lated for of the ordinary lengths and dimensions in that
trade, and that the accepted trade meaning of the
term "re-sawn yellow pine lumber " is such lumber,
sawn on four sides, without reference to lengths or
dimensions, and that the lumber he furnished was such
as was well known to and in the trade as re-sawn yellow
pine lumber, sawn on four sides, and practically the
same as that furnished by his company under similar
charters for many years. There was much difference
of judicial opinion in the courts below. The learned
trial judge held:-

In view of all this evidence, I think it is abundantly clear that the
cargo furnished to the "Helen" at the loading port was quite in accord-
ance with the charter party and the claim for dead freight cannot be
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allowed. I find as a fact that the ship "Helen" was unsuitable for 1916
the carriage of the freight the plaintiff company engaged to carry, JOSEPH
and that defendant company fulfilled its obligation by furnishing a A. LIKELY

full and complete cargo of re-sawn yellow pine lumber to the plaintiff Co.
company's ship "Helen" at the loading port. DU.ETP

As to the detention, it is to be noted that, so far as such claim con- & Co.
cerns the port of loading, it rests wholly on the contention that time
wasilost because the cargo furnished was of unsuitable dimensions. Davies J.

He further found:-
It is unnecessary for me to recapitulate the evidence of this witness

in his description of the particulars, in which he says that "Helen's"
construction and equipment delayed the discharge. His testimony
convinces me that the delay was due to the ship itself, and not to
the presence of the schooner complained of and certainly not to the
defendant. The evidence of every witness who speaks of the build
and equipment of the steamer-even that of Mr. Duckett himself-
confirms me in the conclusion above expressed.

On appeal to the Supreme Court of New Bruns-
wick, Chief Justice McLeod was of the opinion that
the defendant company was obliged to fill the steamer
to her full carrying capacity and to furnish such lengths
of "re-sawn yellow pine lumber as she could carry."
Not having done so, he held the defendant liable for
the dead freight and for the demurrage at Apalachicola
arising out of the fact that the steamer was unable to
stow 150,000 feet per day owing to the long lengths of
lumber supplied. For the same reasons he held de-
fendants liable for the seven days' demurrage at St.
John in unloading. Grimmell J. concurred with the
Chief Justice, while Barry J., in a lengthy, reasoned
judgment, in which he cites and discusses most of the
authorities bearing upon the dispute, agreed with the
trial judge.

As a fact it seems clear from the evidence and the
argument at bar that, while the cargo tendered to the
ship was an ordinary cargo of re-sawn yellow pine lum-
ber mentioned in the charterparty, the steamer could
not be called an ordinary steamer of her tonnage. On

475



SUPREME COURT OF CANADA. [VOL. LIII.

1916 the contrary, she was of a special and unusual build
JOSEPH and construction and fitted to meet the requirements of

A. LIKELY
Co. a special trade, the West India fruit trade.
v.

DUCKETT I cannot find any answer, in view of the evidence
& Co. .

given of the usage in the yellow pine lumber trade, to
Davies J. the proposition stated by Barry J. that:-

If the cargo tendered was (as found) an ordinary one and the ship
was an unusual and abnormal one, it would be consonant to both
sense and reason to say that any loss which may have been occasioned
by reason of the unsuitableness of the cargo for the ship or the ship
for the cargo ought to be borne by the shipowners, and that the rights
and obligations of the parties must be determined by the written con-
tract, the construction of which is for the court without regard to any
consideration as to the knowledge of either party with respect to the
character of the ship or cargo.

The legal proposition which he deduces from the
authorities and on which he based his conclusions was
that a shipowner, by entering into a charterparty,
impliedy undertakes that the ship shall be reasonably
fit for the carriage of a reasonable cargo of the kind
stipulated for in the charter, and that the reasonable
cargo to be supplied must be of the kind specified in
the charter.

The case of Stanton v. Richardson(1), in 1872,
affirmed in the Exchequer Chamber(2) in 1874, and
in the House of Lords(3), in 1875, fully sustains
this proposition formulated by Barry J. Mr. Justice
Brett says, at page 435 of the report in the Common
Pleas:-

I think the obligation of the shipowner is to supply a ship reason-
ably fit to carry the cargo stipulated for in the. charter party,

citing as authorities, Lyon v. Mells(4); Gibson v.

(1) L.R. 7 C.P. 421. (3) 45 L.J.Q.B. 78.
(2) L.R. 9 C.P. 390. (4) 5 East 427.
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Small(1); Havelock v. Geddes(2). And see Blackburn 1916

J. in Readhead v. Midland Railway Go.(3). JOSEPH
A. LIKELY

Applying this principle, Barry J. held that the Co.
findings of fact of the trial judge shewed the cargo DICKETT

tendered at Apalachicola to have been an ordinary ani & Co.

reasonable eargo of re-sawn yellow pine lumber as Davies J.

called for by the charter; that the steamer was not
a reasonable ship for the cargo offered; and that he
could not say the evidence was insufficient to support
the finding that the delay in discharging the vessel in
St. John was not occasioned by the fault of the char-
terers, but was wholly attributable to the unusual con-
struction and equipment of the ship.

After hearing all that could be said in support of
the judgment appealed from, and after reading and
carefully considering the charterparty and the different
parts of the evidence called to our attention by Mr.
Teed, I have reached the conclusion that the proposi-
tion of law on which the Chief Justice and Grimmell
J. based their conclusions, namely, that it was incum-
bent on the defendant company to furnish the steamer
with such lengths of lumber as she could stow and
carry, and that, having furnished lumber of lengths
which prevented the steamer stowing or discharging
150,000 feet per running day, they were liable as well
for the dead freight as for the demurrage alike in
Apalachicola as in St. John, cannot be supported. On
the contrary, I am of the opinion that the judgment
of Mr. Justice Barry, founded upon the findings of the
trial judge, is substantially right and is supported by
the highest authorities.

The question whether the re-sawn yellow pine lum-

(1) 4 H.L. Cas. 353. (2) 10 East 555.

(3) L.R. 2 Q.B. 412.
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1916 ber offered the ship was of reasonable length was one
JOSEPH of fact. The evidence shewed that it was of the cus-A. LIKELY

Co. tomary and usual lengths of that kind of timber
V.

DucrEr shipped in the trade at Apalachicola. That being so,
& Co. I hold, as the trial judge found, that it was a reason-

Davies. . able cargo to be carried under the charterparty; that
the obligation of the charterer had been discharged
when he offered it; and that the inability of the
steamer to carry such lengths of timber owing to her
peculiar construction was a failure on the part of the
shipowner to furnish a suitable vessel to carry that
cargo, or, as put by the Lord Chancellor, in the case
of Stanton v. Richardson(1),
to provide a ship which is reasonably suited to carry that particular
cargo.

I would, therefore, allow the appeal and restore the
judgment of the trial judge, with costs in all the courts.

IDINGTON J.-I agree with the construction put by
the learned trial judge and Mr. Justice Barry, in the
Court of Appeal, upon the charterparty in question
herein.

I assume, as they seem to do, that a shipowner,
tendering a vessel for a specified service, must supply
one reasonably fit for the purpose of being loaded with
the freight specified in general terms, as in the charter
party.

They have dealt so fully with the evidence and
legal authorities applicable thereto that I cannot add
anything useful, for I agree in the general line of
reasoning they have adopted in relation thereto, so far
as the claim set up for loss of freight and loss by delay
in loading is concerned.

(1) 45 L.J.Q.B. 78.
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If there had been evidence that any substantial 1916

part of the freight tendered was of such lengths that JOSEPH
A. LIKELY

men of experience and judgment should say that it was Co.
unreasonable to expect it to be shipped on "a vessel of DuK
635 tons net register," specified to be that of the & Co.

"Helen," the vessel in question, there might be room Idington J

for Mr. Teed's argument being given effect to.

He has had to contend for that without evidence to
support it, and, indeed, is hence driven to urge, what
I think is not founded in law, that the charterer takes
the risk beyond even that, and must be held to know
of the fitness or unfitness of the vessel he charters for
the service he contracts for. I cannot assent to such
a proposition.

The unfitness of the vessel for the service for which
her brokers and in effect owners for the time being
tendered her, seems to have been the cause of the loss
of time in loading and unloading.

In regard to the loss of time unloading, I wish to
guard against committing myself to the proposition
that, in the case of such a charterparty as before us,
the rules governing the harbour master or his hard
necessities must bind the parties concerned.

The learned trial judge seems to me to have'set
that aside for the purpose of this case, and attributed
the loss to other causes. In doing so, I cannot find
he conflicted with the evidence.

I think the appeal should be allowed with costs.

ANGLIN J.-Upon the evidence I am satisfied that
the cargo tendered by the defendant was reasonable
and such as a vessel chartered for the purpose of
carrying a cargo of "re-sawn yellow pine lumber " from
Apalachicola should be able to load to her full capacity.
That the plaintiffs' vessel was unable to do so was, I
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1916 think, due to her peculiar construction and the fact
JOSEPH that she had been outfitted for fruit carriage, rendering

A. LIKELY
Co. her unsuitable for the business for which she was char-

DUETT tered to the defendant, and thus involving a breach
& Co. of the plaintiffs' obligation under the charter. The

Anglin J. incapacity of the steamer was the cause of the loss of
dead freight of which the plaintiffs complain, and also
of the demurrage at the port of loading. I agree with
the learned trial judge that the evidence would not
warrant a recovery by the plaintiffs for the seven days'
demurrage at the port of St. John for which they claim.
Apparently there was also a delay atSt. John of one-
half a day, for which the respondents might perhaps
be liable, occasioning damage amounting to $50. On
the other hand, had he counterclaimed, the defendant
would probably be entitled to a larger sum as damages
for failure of the plaintiffs' ship to take the full cargo
provided for her.

On the whole, I agree in the conclusions reached
by the learned trial judge and by Barry J., who dis-
sented in the Appeal Division, and would allow .this
appeal with costs and restore the judgment dismissing
the action with-costs.

BRODEUR J. agrees with Mr. Justice ANGLIN.

Appeal allowed with costs.

Solicitor for the appellant: Fred. R. Taylor.

Solicitor for the respondents: M. G. Teed.
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THE ALGOMA STEEL CORPORA-1  1916
APPELLANTS;TION LIMITED (DEFENDANTS). ' *May 30, 31.

*June 19.
AND

7
MARY DUBE (PLAINTIFF) . .. .... . ... RESPONDENT.

MARY DUBE (PLAINTIFF) .......... APPELLANT;

AND

THE LAKE SUPERIOR PAPER -
COMPANY (DEFENDANTS)....... RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Hire of machinery-Negligence of hirer-Negligence of owner-Master and
servant.

The Steel Company hired from the Paper Company a crane and crew
of two men, D. to run it and a fireman. In doing the work for
which it was hired, the crane fell and D. was killed. In an action
by his widow for damages, the jury found that the crane was
a dangerous machine and that the Steel Company was negligent
in not having a rigger to superintend its operation.

Held, affirming the judgment of the Appellate Division (35 Ont. L.R.
371), that the Steel Company owed to D. the duty of seeing that
the crane was properly operated; that the evidence justified the

a finding of the jury that a rigger was necessary for that purpose;
and that the judgment against that company should stand.

The jury also found that the crane was defective when delivered to
the Steel Company, and that the Paper Company was guilty of
negligence in not supplying proper equipment for it.

Held, reversing the judgment of the Appellate Division, Davies and
Idington JJ. dissenting, that the relation of master and servant
existed between the Paper Company and D. up to the time of
the latter's death; that the company, in sending D. to run a
dangerous machine not properly equipped, would be responsible

*PRESENr:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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1916 for any injury caused by its operation; and that it was not relieved
from responsibility by the fact that the injury might have been

ALGOMA avoided if the Steel Company had provided proper superintendenceSTEEL
CORPORA- over its operation.

TION

Dime. APPEAL from a decision of the Appellate Division of

Dust the Supreme Court of Ontario(1), affirming the judg-
V. ment at the trial in favour of the plaintiff against theLAKE

SUPERIOR Algoma Steel Corporation and dismissing her action
PAPER CO.

- against the Lake Superior Paper Company.

The appellant is the widow of the late Martin P.
Dub6, and .the action was brought by her, on behalf
of herself and the children of the deceased, against the
Algoma- Steel Corporation, Limited (herein referred to
as the Steel Company) and the Lake Superior Paper
Company for damages resulting from the death of the
said Martin P. Dub6.

Prior to the 28th day of May, 1914, the Steel Com-
pany hired from the Superior Company a derrick or
crane, with its crew, consisting of the deceased, as the
operator thereof, and a fireman, to perform certain
work upon the premises of the Steel Company. The
derrick was duly delivered to the Steel Company by
the Superior Company and a considerable amount of
work was done with it on the 28th day of May, 1914,
all without any mishap.

On the 29th day of May, 1914, the deceased was
advised by the foreman of the Steel Company that it
would be necessary to move a large iron tank weighing
something less than five tons from the trestle or stand
upon which it was resting to a flat car which had been
placed to receive the tank. The trestle or stand was
approximately twelve feet high, and the tank to be

moved therefrom was of the following dimensions-

(1) 35 Ont. L.R. 371.
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twelve feet wide, sixteen feet long, and four and one- 1916

half feet high. ALGOMA

The tracks upon which the derrick or crane ran had STEEL
CORLPORA-

been laid by the Steel Company and were unballasted. TION

The deceased was ordered by the representatives of the Dust.

Steel Company to move the derrick along the tracks Dust
to a position approximately thirty feet from the trestle LAKE

or stand upon which the tank was resting, and, having SUPERIOR
PAPER CO.

placed the derrick in that position, the deceased was -

then ordered to shift the tank to the flat car situate
some distance behind the derrick.

The tackle belonging to the derrick or crane was
attached to the tank by the workmen employed by the
Steel Company for that purpose, and the deceased was
given the signal to hoist. The derrick had lifted the
tank -about a foot above the trestle, and the boom,
with the tank attached, was swinging round towards
the flat car behind the derrick, when the derrick fell
over on its side, and the deceased, in endeavouring to
avoid injury, slipped and was crushed -between the
corner of the derrick and the ground, and was instantly
killed.

At the trial counsel for the Superior Company
moved for a non-suit on the ground that the deceased
was not at the time of the accident in its employ, and
that there was no evidence of negligence on its part
to submit to the jury. The learned trial judge reserved
judgment on the motion, and submitted certain
questions to the jury, who returned the answers set out
below. Later the trial judge directed judgment in
favour of the plaintiff against the Steel Company, but
dismissed the action as against the Superior Company.
He reached the conclusion that there was no evidence
of negligence on which the Superior Company could
be held liable. The Steel Company appealed to the
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1916 Appellate Division, and their appeal was dismissed.
ALGOMA The plaintiff appealed against the judgment in favour

CSTEERA- of the Superior Company, and her appeal was also dis-
TION missed.

V.
DuBt. The jury's findings are as follows:-

Dust 1. Q. Were the defendants, the Lake Superior

LAKE Paper Company, guilty of any negligence which caused
SUPERIOR the death of Martin P. Dub6? A. Yes.

PAPER CO.
- 2. Q. If so, what was that negligence? A. In not.

furnishing proper equipment, clamps and ballast in deck
of crane.

3. Q. Was the crane, as it was when used by the
defendants, the Algoma Steel Corporation, a safe or a
dangerous machine at the time when used and as used
by the defendants, the Alg6ma Steel Corporation? A.
Yes.

4. Q. If dangerous, in what respect was it dan-
gerous? A. In not being properly clamped to track or
blocked under decking and deck of crane not being
properly ballasted.

5. Q. Were the defendants, the Algoma Steel Com-
pany, guilty of negligence which caused the death of
Martin P. Dub6? A. Yes.

6. Q. If so, what is the negligence which you find?
A. In not having a proper rigger to superintend work
that wanted to be done.

7. Q. Could the deceased, Martin P. Dub6, in the
exercise of reasonable care, have avoided the accident?
A. No.

8. Q. If so, what could the deceased have done?
A. Nothing more than he did.

Damages, 83,000.00-if both companies are liable,
each company shall pay $1,500.00. If only one com-
pany is found liable, that company to pay the full sum
of $3,000.00.
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Anglin K.C. and J. E. Irving for the appellants, the 1916

Algoma Steel Corporation. The Steel Company can- ALGOMA
STEELnot be responsible for injury to an employee of the CORPORA-

Paper Company in consequence of the latter's negli- ""
gence. Child v. Hearn(1); Membery v. Great Western Dust.

Railway Co.(2); Waldock v. Winfileld(3). Dutk

The Steel Company was not obliged to examine the LAKE
SUPERIORcrane for defects before using it. White v. Steadman(4), PAPER CO.

Bates v. Batey & Co.(5).

The legal effect of the hiring was a warranty that
the crane could perform the work safely. Plaintiff
representing the owners undertook to work with it, and
the Steel Company cannot be liable for the consequences.
See Mowbray v. Merryweather(6); O'Doherty v. Postal
Telegraph-Cable Co. (7).

T. P. Galt and McFadden for the plaintiff appellant
and respondent. The Steel Company cannot deny
that plaintiff was in their employ within the meaning of
the "Workmen's Compensation Act," not having given
the notice required by section 14. Wilson v. Owen
Sound Portland Cement Co.(8); Cavanagh v. Park(9).

But, apart from the Act, they are liable, having
undertaken a hazardous work without a competent
person to direct it. Canadian Northern Railway Co. v.
Anderson(10); Heaven v. Pender(11).

If the Paper Company is not held liable, the Steel
Company should be ordered to pay the costs incurred

(1) L.R. 9 Ex. 176. (6) [1895]2 Q.B. 640.

(2) 14 App. Cas. 179. (7) 118 N.Y. Supp. 871.
(3) [1901] 2 K.B. 596. (8) 27 Ont. App. R. 328.
(4) [1913] 3 K.B. 340, at p. 347. (9) 23 Ont. App. R.715.

(5) [1913] 3 K.B. 351, at pp. (10) 45 Can. S.C.R. 355.

354-5. (11) 11 Q.B.D. 503.

32
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1916 by joining the former as a defendant. See Besterman
ALGOuMA v. British Motor Cab Co.(1).

STEEL
CORPORA-

TIoN Tilley K.C. and Atkin for the Paper Company,
V.

DuBA. respondents, referred to Donovan v. Laing, Wharton,

DOI3s and Down Construction Syndicate(2); McCartan v.

LAKE Belfast Harbour Commissioners(3).
SUPERIOR

PAPER Co.
THE CHIEF JUSTICE.-I am of opinion that the

appeal of the Algoma Steel Company should be dis-
missed with costs and the cross-appeal of Mrs. Dub6
allowed as against the Paper Company with costs, for
the reasons given by McLellan and Garrow JJ. in the
court below and adopted here by my brother Anglin.

There is evidence to support the finding that the
derrick or crane was dangerous as supplied by the
Paper Company, and, because of its defective equip-
ment, the crane toppled over and killed Dub& There
was also negligence in the management of the crane
by the Steel Company, and both companies, by their
joint negligence, contributed to the accident.

If the crane had been properly equipped, it would
not have toppled over, and if proper care had been
taken in its management, the consequences of the
defective equipment might have been overcome. There-
fore, I have come to the conclusion that, on the evi-
dence, the verdict of the jury should be supported.

Moreover, the relation of master and servant be-
tween Dub6 and the paper company continued to exist
up to the time of his. death. That company was re-
sponsible to him for his wages. It alone could dismiss
him and he was subject to its exclusive orders. (Vide
Walton Compensation, 38 and 89, Halsbury, vol. 20,

(1) [1914] 3 K.B. 181. (2) [18931 1 Q.B. 629.
(3) [1911] 2 I.R. 143.
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p. 191, No. 421; Dalloz, Repertoire Pratique, Accidents 1916
de Travail, No. 44; (1916) Q.O.R.S.C. p. 219). ALGOMA

STEEL
CORPORA-

DAVIES J.-I am of opinion that the appeal of the TION

Algoma Steel Corporation must be dismissed with DudA.

costs, and the cross-appeal of Mary Dub6 against both DuBt
companies, seeking to hold them both liable, should VC
also be dismissed with costs. The result would be that SUPERIOR

PAPER CO.
Mary Dub6 WVould be entitled to retain her judgment -

against the .Steel Corporation for the full amount of Da'vie J.

$3,000 awarded as damages by the jury.
The accident which happened and which caused the

death of Dub6 was not found by the jury to have
happened because of any inherent defects in the crane
or its equipment. The proximate and determining
cause of the accident was found by them to have been
the negligent use by the Steel Company of the crane
and its equipment without having any one in charge
who was, in fact, competent to direct it. In answer
to the question put to them as to the use of the crane
by the Steel Company, the jury find that the crane,
as it was when used by that company, was a "dan-
gerous machine" in

not being properly clamped to the track or blocked under decking and
deck of crane not being properly ballasted.

But these findings, in themselves, would not have
been sufficient to make that company liable. The mere
use by the company of a dangerous machine would
not be enough unless it was found that such use, owing
to the defects of the machine, caused the accident.
The next questions asked the jury were:-

(5) Were the defendants, the Algoma Steel Company, guilty of
negligence which caused the death of Martin P. Dub6? Ans. Yes.
Q. If so, what is the negligence you find? Answer fully. Ans. In
not having a proper rigger to superintend the work that wanted to be
done.
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The negligence, therefore, found by the jury, and
ALOOMA the only negligence found by them, against the Steel

STEEL
CORPORA- Company was the neglect to provide a proper rigger or

TION
V. competent person to direct and control the Working

Dumt. of the crane in the condition it was in and for the
Dust work required to be done.

V.
LAKE That it was the duty of the Steel Company to have

SUPERIOR
PAPER CO. provided such a rigger or competent person is beyond

Davie j question, and that they failed in that duty is equally
- clear. That the duty was one which they owed to the

deceased engineer seems to me also under the facts as
proved quite clear. I do not find it necessary to deter-
mine whether or not Dub6 was, at the time when work-
ing the crane, the servant of the Steel Company. I am
strongly inclined to think he was. In any event, they
owed a duty towards him, as the engineer of the crane
they were working, to provide a competent superin-
tendent to direct his working of the engine with safety.
Without such directions he could not work at all. At
least, that is my conclusion from the evidence, and I
think it was admitted on the argument that Dub6, in
the caboose or cabin or small box in which he was,
could not direct or control and did not attempt to
direct or control the proper movements of the crane.
The absence of proper superintendence by the com-
pany ensuring his safety in the discharge of his work
was a negligent disregard of the duty they owed him,
quite irrespective of whose servant he was. He moved
the machinery just as he was ordered by the person
in charge to do, and every act in connection with the
working of the crane was done according to the orders
of the rigger or controller who was directing its work-
ing. Under these circumstances, it became the duty
of the company operating the crane to provide a proper
system for its operation. That person or those persons,
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for there appeared to be more than one, was, or were, 1916

admittedly inexperienced and incompetent, and the ALGOMA
STEEL

jury found that the negligence which caused Dubd's CORPORA-
TION

death was in the employment of such incompetent V.
persons "to superintend the work that wanted to be DUBA.

done." D)U1

It seems to me, therefore, quite clear that the Steel LAKE
SUPERIOR

Company failed to discharge the duty they owed to PAPER CO.
Dub6 under the circumstances, and that, such failure Davies J.
having been found to be the proximate and deter-
mining cause of the accident, they are liable for the
full amount of the damages.

The jury's findings against the Paper Company are
not such as, under the circumstances, make them
jointly liable with the Steel Company. It is true the
jury find as against them that they were guilty of
negligence "in not furnishing proper equipment clamps
and ballast in deck of crane," and that the crane, in
the condition in which they hired it to the Steel Com-
pany, and in which it was when the latter used it, was
a "dangerous machine." But they do not find that
this faulty equipment or that it being a "dangerous
machine" was the immediate and determining cause
of the accident. On the contrary, that cause was found
to be the neglect of the Steel Company to have the
crane used, directed and controlled by a competent
manager or rigger.

In all respects, therefore, I am in agreement with
the judgment of the Court of Appeal.

I have read the several cases on which the parties
respectively rely. But I am fully satisfied that, as was
so clearly stated by the Lord Chancellor and the other
judges who delivered judgments in the case of McCartan
v. Belfast Harbour Comm issioners(1), that each case

(1r [1911] 2 I.R. 143.
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19e depends upon its own special facts, and that, except
ALGOMA where the decisions formulate some legal principle, theSTEEL

CORPORA- decided cases are only useful as illustrations.
TION

v. It must be remembered that in the case at bar
Dunt. Dub6 was exonerated by the jury from any contribu-
DusT tory negligence, and the case was argued on that basis.
LAEI Mr. Tilley, for the Paper Company, relied strongly

SUPERIOR
PAPER CO. upon the case of Donovan v. Laing, Wharton, and
Davies j. Down Construction Syndicate (1). That was a case

- whex e a person directing the operations of a crane,
corresponding with the person who is called through-
out this appeal a "rigger," was injured by the negli-
gence of the man in charge of the crane, corresponding
to the man Dub6 in this case. It was the exact reverse
of this case, where the man in charge of the crane
(Dub6) was killed through the incompetence of the
rigger employed by the Steel Company.

Under the special facts of that case, the court held
that, as the owner of the crane, when he hired it to
another, had parted with the power of controlling the
cranesman with regard to the matter on which he was
engaged, though the latter still remained his general
servant, he was not liable for his negligence.

If in this case the negligence of the cranesman,
Dub6, had been a factor, I could see the relevancy of
this decision in the Donovan Case(1). Under the facts
as they exist I do not. The Paper Company are sought
to be held liable because of defects in the crane and
its equipment. As these have not been found the
immediate and determining cause of the accident, I
have held that company not liable The Steel Com-
pany I have held liable because they failed in their
duty to provide a proper system under which the crane

(1) [18931 1 Q.B. 629.
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was worked and a proper controller to direct its work- u
ing, and that the jury found such failure on their part ALOOMA

STEEL

to be the negligence which caused the accident. CORPORA-
TION

I am also of the opinion that, although under the 17.
findings of the jury the Paper Company cannot be DUBA.

held liable, vet that the case as regards the costs of DUBg

that company comes within the principle of Besterman LAKE
SUPERIOR

v. British Motor Cab Co.(1), where it was held PAPER CO.

that the upholding of an order on an unsuccessful Davies J.
defendant to pay a successful company defendant's -

costs depends, in all cases, on whether it was a reason-
able and proper course for the plaintiff to have joined
both defendants in the action.

In this case I think it was a reasonable and proper
course to join both defendants, and that the Steel
Company, which I hold liable, should pay to the plain-
tiff all such costs against the Paper Company which,
under the judgment to be delivered, she may have to
pay or have incurred by reason of the joinder in the
action of the Paper Company.

IDINGTON J.-I think in the circumstances in ques-
tion herein that the appellant owed to the deceased
a legal duty to take care which it failed to discharge,
and thereby caused his death.

I so find quite independently of whether or not
there was a legal relationship of master and servant
within the meaning of the "Workmen's Compensation
Act."

In accepting control of, and operating what has been
found to have been a dangerous machine, at the time
of its so doing, the appellant became bound in law to
take due care, in carrying on such operation, that,

(1) [19141] 3 K.B. 181.
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11 all such persons as might be lawfully in or about said
ALGOMA machine were not endangered thereby or should not

STEEL
CORPORA- suffer from its use.

TION
V. Instead of taking such due care, it handed over the

DuBt. direction and management of the operations therewith
Dune to those who were not competent, and hence it should

V.
LAKE abide the consequence.

SUPERIOR
PAPER CO. The deceased and another who went with the

Idington J. machine formed, as it were, but parts thereof, and could
- not have been considered by either of the companies

as a fully equipped crew intended to operate the
machine.

I am, therefore, unable to attach that importance
to the cQnversation had between the respective repre-
sentatives of each company as to the sending clamps
along with the machine which appellant's counsel does
and presses so far as to suggest must, when coupled
with the fact of and legal effect of a contract of hiring,
be held a warranty of the efficiency of the outfit.

Anything that transpired between the companies
cannot, as I view the principles of law applicable, as
between the deceased and the appellant, absolve the
latter so long as it was the party dominant in con-
trolling the operations of the machine.

Moreover, when one tries to render it possible to
hold these companies jointly liable, we find the very
foundation of their relations, which were reduced to
writing, is not produced, and at this stage it is im-
possible to form any very definite conclusion in regard
to such relations. All we know is that there was a
sort of letting or hiring of something which was not
kept by the owners for general public use, but let with
such parts, including in that part of a crew, as the
parties agreed upon, for which some compensation was

to be made.
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Their agreement to dispense with clamps cannot 1916

affect respondents' rights. ALGOMA

And whether or not she might have had an action CORPORA-
TION

against the company in whose service her late husband V.
was engaged can form no concern of the appellant; short Des.

of that being an action against the companies jointly Drnt

and founded on a joint liability which I cannot find in LAKE
SUPERIOR

the facts. PAPER CO.

The common sense of the jury in reaching the ver- Iiington j.

dict first returned of 81,500 against each, if it had been
maintained, I suspect might, if the case had been
fought out on the lines it indicates as possible, have
found some support in law.

As the case stands, it is all or nothing so far as
appellant is concerned. Its negligence was the last
fatal slip of those concerned and the proximate cause
of the death of deceased.

I, therefore, think the appeal must be dismissed
with costs, including the costs of all parties and of the
cross-appeal against the Lake Superior Company,
which, of course, fails.

The necessity of keeping the latter company before
the court, even by circuitous and cumbrous methods,
was fully justified, if we have due regard to the division
of opinion in the court below.

If the appellant had ever been found, in the course
of this litigation, putting forward and acting upon the
principles of law I have proceeded upon and discarding
and helping the courts to discard the application of the
"Workmen's Compensition Act," I could sympathize
with its suffering costs.

By the other course it has possibly got off with a
very much more moderate verdict than it might have
had returned against it from a common law point of
view.
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ANGLIN J.-That the death of the plaintiff's
LMA husband, Dub6, was caused either by lack of proper

CORPORA- equipment of a derrick supplied by the defendant,TION
V. the Lake Superior Paper Company (hereinafter

called the Paper Company), to its co-defendant,
V.n the Algoma Steel Corporation (hereinafter called the

LAKE Steel Corporation), or by the unskilful management,SUPERIOR
PAPER CO. or by a combination of both these causes, scarcely
Anglin J. admits of doubt, and was not seriously contested.

Nor, contributory negligence on the part of Dub6
having been negatived by the jury and there
being no appeal from that finding, is there much room.
for doubt as to the liability of one or other, if not of
both, of the defendants for the damages assessed at
$3,000.

The jury has found that the derrick or crane as
supplied and used was dangerous, and that its danger
consisted
in (its) not being properly clamped to the track or blocked under
decking; deck of crane not being properly ballasted.

It would appear that, if properly equipped, the un-
skilful use of the crane might not have resulted in its
collapse; and it would also seem more than probable
that, if it had been skilfully used, the lack of proper
equipment might have proved harmless. The failure
of the Paper Company to furnish proper equipment,
the jury finds to have been negligence on its part which
caused the death of Dub6; in failing to provide a com-
petent person to direct the use of the crane the Steel
Corporation is found to have been likewise at fault.

The Paper Company's omission to supply clamps,
etc., could be chargeable against it as negligence--i.e.,
breach of duty owing to Dub4 under the circum-
stances-only if it should have reasonably anticipated
that the derrick would have been put to a use for which
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this equipment would be required. A finding to that 8
ALGO-MA

effect is involved in the jury's answers to the first and STEEL

second questions; and there is evidence to support CORPORA-
TION

such a finding. The controverted issues on this branch -.
of the case are the existence of the duty to Dub6 by the -

Dust
Paper Company which it is charged with having ne- V.
glected, and whether its breach was a proximate cause LAKE

SUPERIOR

of his death. PAPER CO.

On the other hand, there is abundant evidence to Anglin J.

warrant a finding that a competent supervisor was
necessary, and that the omission to provide one (a fact
not in dispute) amounted to negligence. Whose negli-
gence is here the vital question.

In order to have a true conception of the duty owing
by each of the defendants to Dub6, it is essential to
ascertain the relation in which he stood to each of
them. There is no suggestion that the Paper Com-
pany had undertaken the removal of the Steel Corpora-
tion's disused alkali plant as independent contractors.
They supplied the Steel Corporation, for a considera-
tion, with the means to effect such removal. They
were bailors, and the Steel Corporation bailees, of the
derrick. But, upon a consideration of the authorities,
I concur in the view of the four judges of the Appellate
Division, who held that under the circumstances in
evidence Dub6 was throughout the servant of the Paper
Company. The case, in my opinion, falls within the
principle of the decisions in Quarman'v. Burnett(1);
Jones v. Corporation of Liverpool (2) ; Moore v. Palmer(3);
Union S.S. Co. v. Claridge(4); McCartan v. Belfast
Harbour Commissioners(5); Consolidated Plate Glass

(1) 6 M. & W. 499. (3) 2 Times L.R. 781.

(2) 14 Q.B.D. 890. (4) [1894] A.C. 185.

(5) [1910] 2 I.R. 470; [1911] 2 I.R. 143.
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1916 Co. v. Caston(1); and Waldock v. Winfleld(2). The
ALGOMA absence of control of Dub6 by the Steel Corporation,

STEEL
CORPORA- while performing his duties as "runner" of the crane,

Tv ." and of the right to dismiss him and substitute someone
Dust. else for him, distinguishes this case from Donovan v.
Dunt Laing, Wharton, and Down Construction Syndicate(3),

V.
LAKE Rourke v. White Moss Colliery Co.(4), and other cases

SUPERIOR
PAPER Co. relied on by the Paper Company. The Steel Corpora-

Anglin J. tion's right of interference and the control exercised by
it was no greater than that of the shipowner in
McCartan v. Belfast Harbour Commissioners(5).

In my opinion, as its servant engaged in doing work
for its profit which his contract with it obliged him to
perform, Dub6 was entitled to expect that his employer,
the Paper Company, would not send him out with a
machine so defectively equipped that its use in the
work which was contemplated when it was hired would
be dangerous unless that danger should be overcome
or obviated by the exercise of care and skill by a person
not supplied by the Paper Company. Assuming that,
as between the defendants, it was the contractual duty
of the Steel Corporation to have provided a competent
"rigger" as between itself and its employee, I think
the Paper Company cannot invoke the failure of its
co-defendants to provide such a rigger, whose skill and
vigilance, if exercised, might have saved the employee
from the consequences of his employers' own negligence
in sending him-out to perform work for which the crane

supplied by it was so inadequately equipped that its

use was dangerous. Whatever rights (if any) the
Paper Company may have against the Steel Corpora-
tion because of the absence of a competent rigger, that

(1) 29 Can. S.C.R. 624. (3) [1893] 1 Q.B. 629.

(2) [19011 2 K.B. 596, at pp. 603-4. (4) 2 C.P.D. 205.

(5) [1910] 2 I.R. 470; [1911] 2 I.R. 143.
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fact, in my opinion, does not afford a defence to it as 1916

against the plaintiff. I also agree with Garrow and ALGOMA
STEEL

Maclaren JJ.A. that there is evidence to support the CORPORA-
TION

finding that the negligence of the Paper Company was Vo
a proximate cause of the collapse of the crane, and I DuB.

incline to think that the plaintiff is entitled to recover DuBt

against this defendant under the "Workmen's Com- LAKE
SUPERIOR

pensation Act" as well as at common law, although, PAPER CO.

but for the existence of the relation of master and Anglin J.
servant, unless the Paper Company was under con-
tractual obligation to its co-defendant to furnish a
"rigger," it would probably not be liable at all under
the doctrine enunciated in such cases as O'Neil v.
Everest(1), in 1892. Dub6 was killed in the course of his
employment, while, and in consequence of, acting in
obedience to a negligent order of a person in the em-
ployment of the Paper Company, to whose orders he
was bound to conform. He was killed owing to defects
in machinery negligently supplied to him by his em-
ployer for the work he was sent to do. The fact that,
although the collapse of the derrick was a natural con-
sequence of the Paper Company's negligence, that
negligence became operative because its effect was not
counteracted by competent supervision (though the
duty to provide that supervision rested on its co-
defendant) does not suffice to prevent the Paper Com-
pany's negligence being truly a cause and not merely
a condition of that collapse happening. Paterson v.
The Mayor of Blackburn(2); Reg. v. Haines(3); Engel-
hart v. Farrant & Co.(4), at pp. 246-7, per Rigby L.J.;
Burrows v. March Gas and Coke Co.(5).

(1) 61 L.J.Q.B. 453, at p. 455. (3) 2 C. & K. 368.
(2) 9 Times L.R. 55. (4) [1897] 1 Q.B. 240.

(5) L.R. 5 Ex. 67; 7 Ex. 96.
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1916 The plaintiff's case against the Steel Corporation is
ALGOMA perhaps not quite so clear. Dub6 was not its servant.

STEEL
CORPORA- The highest degree of care that it owed him was that

TION

V;. which is due to an invitee or licensee. It may be that,
Dut. as between the Steel Corporation and the Paper Com-
DUBe pany, the latter is under an obligation arising out of

V.

LAKE warranty which may entitle the Steel Corporation to
SUPERIOR

PAPER CO. indemnification. That question is not before us, and

Anglin J. I express no opinion upon it. The existence of such
a warranty would afford no answer to a claim by the
plaintiff for breach of a duty owing to her deceased
husband. Nor does the fact that Dub6 was the ser-
vant of the Paper Company affect the liability of the
Steel Corporation if it was under a duty to supply a
competent rigger as the jury has found. Upon the
evidence there is some uncertainty as to whether the
order of the Steel Company was for "a derrick and
crew," by which might well be understood a body of
men in number and qualification sufficient to control
and operate the derrick, or was for "a locomotive crane
with engineer and fireman," as its pleading avers. The
written order is not in evidence. Counsel for the
Paper Company at the trial made this statement:-

The Paper Company owned the crane and employed Mr. Dub6 as
the engineer to run it and McLaughlin as the fireman to fire it. They
then hired it with its crew to the Algoma Steel Corporation.

In his factum counsel for the Paper Company speaks
of the Steel Corporation "having hired a derrick with
its crew of two men only." The evidence makes it
reasonably clear that, in addition to the "runner" and
the fireman, the crew of a derrick such as that in ques-
tion should include a competent man known as a
"rigger" to supervise the "spotting" of it and the
management of the work to be done. The failure to
provide such a man was certainly negligence on the
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part of one or other of the defendants. Inasmuch as 91

the jury has attributed that negligence to the Steel "EG A

Corporation and not to the Paper Company, it would CORPORA-
TION

seem probable that, in its opinion, the contract between v.
these two companies required the Paper Company to
furnish only the runner and fireman, leaving the obli- DUBt

gation upon the Steel Corporation, which was to order LAKE
SUPERIOR

the derrick to be put in operation, to furnish the neces- PAPER CO.

sary supervisor. If that be the correct view of the Anglin J.
case, and I think it is a fair inference from the jury's -

findings, which cannot upon the evidence be held to
be clearly erroneous, the liability of the Steel Corpora-
tion would also seem to be clear. It could not be heard
to urge "identification" of Dub6 with his employer,
the Paper Company, as a defence (see Child v.Hearn(1);
Membery v. Great Western Railway Company(2) );
indeed, it would itself be liable to the Paper Company
for any damages sustained by it in consequence of the
breach of the implied undertaking to provide a rigger
competent to handle the derrick with reasonable care
and skill.

But, whatever may have been the duty in this
respect of the two companies inter se, I rather incline
to think that the necessity for having a competent
rigger in charge was so clear that, as to any person
likely to be injured through just such an accident as
that which happened, whether one of its own em-
ployees, a mere stranger lawfully on the premises, or
an employee of the bailor, the Steel Corporation, before
directing that the derrick should be put into opera-
tion, was under an obligation to see that it was in
charge of such a rigger. Attempting the removal of
such a heavy article as a tank weighing 8,700 pounds
without a competent rigger verges very close upon, if

(1) L.R. 9 Ex. 176, at p. 182. (2) 14 App. Cas. 179, at p. 191.
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1916 it does not amount to, recklessness, such as would
ALGOMA entail liability to a mere licensee or invitee.

STEEL
CORPORA- When the derrick was placed or "spotted" in order

V. to remove the tank, in the carrying of which it col-
DuBt. lapsed, it was found that, as then adjusted, the arm
DUAt of the crane would not reach it. Instead of moving

V.
LAKE the derrick closer, as the evidence shews might easily

PAPER CO. have been done, one Jeffrey, an employee of the Steel

Anglin J. Corpqration, directed Dub6 to lower the arm of the
crane. This had the effect of increasing the distance
between the derrick and the end of the arm, thus aug-
menting the leverage, which proved to be too great
when the load was .swung out. This was the imme-
diate cause of the collapse. A competent rigger would,
in all probability, have either insisted upon the derrick
being placed nearer or being secured by clamps or by
blocking up the platform before attempting to move
this heavy tank with the arm extended practically to
its extreme length. It may be that, as against the
Paper Company, the Steel Corporation was warranted
in assuming that the operation could be fully per-
formed just as it was attempted. But I gravely doubt
that it would have been justified in making such an
assumption as against any person-even a servant of
the Paper Company-whose personal safety was thus
jeopardized. In view of the jury's findings, however,
it seems to be unnecessary to determine this question.

I am, for these reasons, of the opinion that the ver-
dict against the Steel Corporation must stand. The
negligence of both defendants having materially con-
tributed to causing the unfortunate Dub6's death, each
is liable for the total result of their joint wrong, and,
whatever may be their rights of indemnity inter se,
neither can ask to have the damages apportioned as
against the plaintiff The main appeal should be dis-
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missed and the cross-appeal allowed, and the plaintiff 1916

should have judgment for $3,000 against both defend- AOMA

ants, with costs throughout. CORPORA-
TION

V.

BRODEUR J.-In hiring their crane to the Algoma Dust.

Steel Company, the Lake Superior Paper Com- DUBA

pany should have furnished a proper equipment, LAKE

clamps and ballast, to raise the five or six tons of weight PAPER CO.

that were mentioned. But they have not done so, and, Brodeur J.
as a result of that defective equipment, the accident -

in question has happened to their servant Dub6.
The jury has found that they were negligent. There

was evidence to justify such a verdict, but the courts
below have not, however, accepted it.

That is not a question of law that was being raised
on that issue between the Paper Company and the
relatives of the victim, but it was a question of fact of
which the jury was the judge. (McCartan v. Belfast
Harbour Commissioners (1) ).

Of course, if there had been no evidence to justify
the verdict, the latter should be set aside. But there
was sufficient evidence to justify it, and it should be
maintained.

The appeal of Mary Dub6 against the Lake Superior
Paper Company should then be allowed.

As far as the Algoma Steel Company is concerned,
the jury found also that the latter company was guilty
of negligence in not having a competent foreman to
superintend the work that had to be done.

That verdict was approved by the courts below and
should be maintained.

The judgment should be that the defendant com-
panies are condemned to pay, jointly and severally, the

(1) [1911] 2 I.R. 143.

33

501



SUPREME COURT OF CANADA. [VOL. LIII.

1916 sum of $3,000, of which $1,250 to the plaintiff, Mary
ALGOMA Dub6, and the balance distributed in equal shares to

STEEL

CORPORA- the six children of the victim. The defendant
TION
V. companies should pay the costs throughout.

Dynt.

Dust Appeal by the Algoma Steel Corporation
V.

LAKE dismissed with costs.
SUPERIOR
PAPER CO.

Appeal by Dubg allowed with costs.
Brodeur J.

Solicitor for the appellants, the Algoma Steel Corpora-
tion: J. Ewart Irving.

Solicitors for the respondent, Mary Dub6: McFadden
& McMillan.

Solicitors for the respondents, the Lake Superior Paper
Company: Hearst, Rowland & Atkin.
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JOHN HERON AND OTHERS (PLAIN-
APPELANTS, *May 3, 4.

TIFFS). .............................. J E*JuneM 24.

AND

ABRAHAM LALONDE AND OTHERS

(DEFENDANTS)................... 
RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA.

Assessment and taxation-Sale for delinquent taxes-Tax sale deed
-Premature delivery - Statutory authority - Condition precedent
-Evidence-Presumption-Curative enactment-"Assessment Act",
B.C. Con. Acts, 1888, c. 111, s. 92-B.C. "Assessment Act, 1903", 3
& 4 Edw. VII., c. 53, ss. 125, 153, 156-Certificate of title (B.C.)

The British Columbia "Assessment Act" (Con. Acts, 1888, ch. 111,
sec. 92), provides that the owner shall have the right to redeem
land sold "at any time within two years from the date of the tax
sale or before delivery of the conveyance to the purchaser at the
tax sale." The tax sale deed in question was dated on the day
before the expiration of two years from the date of the tax sale.
The B.C. "Assessment Act, 1903," 3 & 4 Edw. VII., ch. 53,
sees. 125, 153 and 156, declares that all proceedings which may
have been heretofore taken for the recovery of delinquent taxes
under any Act of the province, by public sale or otherwise, should
be valid and of full force and effect; that tax sale deeds should
be conclusive evidence of the validity of all proceedings in the sale
up to the execution of such deed, and that such sale and the official
deed to the purchaser of any such lands shall be final and binding
upon the former owners of the said lands and upon all persons
claiming by, through or under them.

Held, per Fitzpatrick C.J. and Idington and Anglin JJ. (reversing
the judgment appealed from (9 West. W.R. 440; 24 D.L.R. 851)),
Davies and Brodeur JJ. dissenting, that, in the absence of evi-
dence to the contrary, it must be presumed that the delivery of the
conveyance to the tax sale purchaser took place on the date of
the tax sale deed; that the execution and delivery thereof were
premature,

*PRESENT:Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and BrodeurJJ.
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1916 and, therefore, the conveyance was ineffectual and insufficient
HERON to justify the issue of a certificate of title under the provisions

v. of the "Land Registry Act" or of the "Torrens Registry Act,
LALoNDE. 1899", nor could the curative clauses of sections 125, 153 and 156

of the "Assessment Act, 1903" be applied so as to have the effect
of validating the void conveyance.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), affirming the judgment of
Clement J. at the trial, by which the plaintiffs' action
was dismissed with costs.

The plaintiffs brought the action, as beneficiaries
under the will of the late Robert Heron, deceased,
for a declaration that certain lands in the City of Van-
couver, B.C., had been unlawfully and wrongfully
sold at, a tax sale of lands for delinquent taxes by
the assessor of the District of New Westminster,
on the 22nd of July, 1896, and subsequently, for a
second time, by the assessor for the District of Van-
couver, on the 9th of December, 1903; and for a decree
setting aside the said tax sales and all deeds, etc.,
subsequent thereto. The circumstances of the case
are stated in the judgments now reported.

W. N. Tilley K.C. for the appellants.
James A. Harvey K.C. for the respondents.

The CHIEF JUSTICE concurred with IDINGTON J.

DAVIES J. (dissenting).-The appeal in this case
is absolutely without any intrinsic merits and if succes-
ful may cause very grave injustice to bond fide pur-
chasers of land in British Columbia.

I am glad to find myself fully in accord with the
unanimous judgment of the Court of Appeal for British
Columbia confirming the judgment of the trial Judge,
Clement J.

(1) 9 West. W.R. 440, 24 D.L.R. 851.
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The questions relied upon in this court were that 1916

the tax deed in question was dated the 22nd July, HEON

1898, that the time for the owner to redeem did not LAwNDn.

expire till the end of that day, and, although there Davies J.

was no evidence whatever of any delivery of the deed
on the day it is dated, it must be presumed to have
been delivered on that day.

The other point attempted to be raised in this
court as to the jurisdiction of the assessor, E. L.
Kirkland, to hold and conduct the tax sale in question
was not raised in the Court of Appeal, and was, in
fact, abandoned before that court. The affidavit of Mr.
McCrossen who was counsel in the court of first instance
for the defendant respondents and also in the Court of
Appeal makes this quite clear. He not only states
that the question of the tax sale deed having been
executed, as counsel for appellant alleged, a day too
soon "was the only point argued by Mr. Martin," but
that
at the conclusion of his argument the learned Chief Justice of the Court
of Appeal for British Columbia expressly asked Mr. Martin if that was
the only point in the case and Mr. Martin replied that it was the only
point in the case.

The judgment of the learned Chief Justice, who
spoke for the whole court, expressly shews that only
one point was there raised and that was the one
arising out of the date of the deed.

No affidavit to the contrary was made on behalf
of the appellant and I cannot but think that to allow
a point abandoned in the Court of Appeal to be raised
in this court would be contrary to our usual practice and
would be an injustice to the respondent. In such
a case as this, where the appellant has no merits what-
ever and is relying upon mere technical objections,
I do not think he should be heard on the abandoned
point. If the majority think otherwise then I say that
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1916 I agree with the judgment of my brother Brodeur,
HERON which I have had an opportunity of reading, that

V .
LALONDE. the objection to the jurisdiction of Kirkland is without

Davies J. foundation.

The other point was that the presumption from
the date of the deed necessarily must be the date of
its delivery; I decline to accept it. It should not
have been in strictness delivered till the morning of
the 23rd. If the appellant had tendered his taxes
on the 22nd no such delivery on the 23rd or afterwards
would have taken place.

I would think the proper presumption to draw
from all the facts proved is that legal delivery did not
take place till after the 22nd had expired in which case,
of course, the claim of the plaintiff entirely fails.

I take it as a general presumption of law illustrating
the maxim omnia prcesumuntur rite et solennitur esse
acta that a man acting in a public capacity should,
in the absence of proof to the contrary, have credit
given to him for having done so with honesty and
discretion. See judgment in Earl Derby v. Bury Im-
provement Commissioners, (1).

The proper presumption to be drawn under the
facts as proved in this case is, in my opinion, that the
tax commissioners, having a number of sales to com-
plete, for convenience had the deeds prepared on the
day of the expiry of the redemption period after
the sale and dated on that day, but knowing that
the tax defaulters had the whole of that day in
which to redeem, did not deliver this deed in question
to the purchaser until the next day. To presume that
he acted contrary to law and in violation of his duty I
cannot do in the state of the evidence.

(1) L.R. 4 Ex. 222, at p. 226; Broom's Legal Maxims (8 ed.), p. 740.
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But, if I am wrong on this question of the proper
presumption to be drawn from the date of the deed, HERON

V.

then I am in full accord with the judgment appealed LALONDE.

from and with the reasons in support of it of my brother Davies J.

Brodeur and those of Chief Justice Macdonald in the
Court of Appeal.

I would dismiss the appeal with costs.

IDINGTON J.-I am unable to understand how a
bare power given by statute to do anything, only to
be exercised by a designated statutory officer within
a specified time, and upon certain conditions precedent,
can be said to have produced anything effective in
law when attempted to be exercised at another time
than specified without the conditions precedent having
been fulfilled and by another statutory officer than the
one designated and having no power in the premises.

Much less can I see how, when the instrument to
be produced is a deed, it can when made under such
circumstances be called one.

Can the forger if he succeed in getting a specimen
of his fine art, wearing the semblance of a tax deed,
upon record, by the complaisant negligence of him
put on guard as registrar, divest any man of his estate?

The condition precedent to the registrar's authority
validating anything is the production to him duly
attested of a tax sale deed. How can he validate
the forgery? How can he validate that which when
it came to him was of no higher legal value than a
forgery?

And the appeal to the following curative section
in the "Taxation Act":

A tax sale deed shall, in any proceedings in any court in this pro-
vince, and for the purpose of the' Land Registry Act"and the "Torrens
Registry Act, 1899", except as herein provided, he conclusive evidence
of the validity of the assessment of the land and levy of the rate,
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1916 the sale of 'and for taxes, and all other proceedings leading up to the

HERON execution of such deed, and notwithstanding any defect in such assess-
v. ment, levy, sale or other proceedings, no such tax deed shall be annulled,

LALONDE. or set aside, except upon the following grounds and no others,-

Idington J. does not help further than to substitute the effect of its
language for the conditions precedent to the due
execution of the power.

Its plain language only touches that which precedes
the deed.

It assumes a deed otherwise pursuant to the power
to have been executed and by one competent to
execute it.

The contention that the point involved in the
question of the status of the officer executing the deed
was abandoned below does not appear to be well
founded.

The case of Osborne v. Morgan(1), relied upon by
the learned Chief Justice of the Court of Appeal,
does not seem to me in point.

That was a case where the Crown had an interest
in the land and had recognized rights in those given
by the executive. The court above merely denied
the right of him suing to question in his action
that granted and recognized by competent authority.

This is a case, I repeat, of bare power to an officer
to do a certain act and nothing more and the question
asked whether in law he did so or not-clearly, to
my mind, he did not, and I doubt very much on his
own evidence if the one who attempted. it was the
officer who could have executed it.

The appeal being successful as to the first deed
renders consideration of the later sale unnecessary
further than to say that the assessor was clearly in
error in such a view of appellants' right in refusing to

(1) 13 App. Cas. 227.
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permit any one to redeem unless under the title 1916

supposed to have been acquired by virtue of the HERON

first sale. LALONDE

The appeal should be allowed but, I think, without wington j.

costs throughout. The contention for abandonment
is unfounded so far as the legal rights of the parties are
concerned.

There was nothing done to estop the appellants or
their predecessors but there was such an approach to
laches as entitles us properly to refuse costs.

ANGLIN J.-The respondent's title to the land in
question depends upon the validity of an alleged tax
sale deed and a certificate of "absolute title" issued
under the British Columbia "Land Registry Act,"
1906, ch. 23.

That the taxes for which the land was sold were
in arrear and that the sale was fair and open, though
conducted by an official not authorized, are facts not
now disputed. But it is admitted that the tax sale
deed bears date one day before the expiry of two years
from the date of the tax sale-the statute allows the
deed to be made only after that period has elapsed-
and it has been proved that the person who executed
it was not the assessor for the County of Vancouver in
which the land was situated, but the assessor for the
County of Westminster who had no authority or juris-
diction whatever in the matter.

It is contended that because there is no positive
evidence of when the deed was actually delivered
it should be presumed that it was delivered in confor-
mity with the statute. But the officer who executed
and delivered it was called as a witness and, although
the issue as to the date of delivery was distinctly
raised on the pleadings, he did not say a word to suggest
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11 that delivery was not made on the day on which the
HERON deed bears date. Under these .circumstances the

LALONDE. ordinary presumption that the deed was delivered
Anglin J. on the day of its date must prevail. Sheppard,

Touch. 72; Stone v. Grubbam (1614) (1). The matter
is of substance because

the right of redemption subsists until delivery of the conveyance to the
purchaser at the tax sale.

It was argued that the deed should be deemed
merely irregular and voidable because this objection
to its validity could have been cured by re-delivery
after the expiry of two years. But in that case it
would operate as a new deed then delivered and not
at all by virtue of any efficacy which it had previously
possessed. Moreover, there is no suggestion that there
was in fact any such re-delivery before tender of the
redemption money. For these reasons I think this
objection to the validity of the deed must prevail.

The objection based on the fact that the wrong
assessor had executed the deed is in my opinion even
more clearly fatal to its validity. It was mere waste
paper.

Counsel for the respondent maintained that this
objection had been abandoned in the court below,
and he supported this contention by an affidavit
not altogether satisfactory. Counsel for the appellants
read a telegram from the counsel who had represented
them in the provincial courts denying that there had
been any such concession. The point is not noticed
in the judgments below. If the appellants' success
should be dependent upon this ground of appeal,
while they would not be precluded from urging it,
since the authority of the assessor who executed the

(1) 1 Roll. Rep. 3.
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deed is expressly challenged in the statement of claim 1916

and there is no controversy as to the facts, a question HERON
V.

of costs might arise. McKelvey v. Le Roi Mining LALONDE.

Co.(1), and see cases in Snow's Annual Practice, Anglin J.

1916, at page 1111. The appellants' success on the
point as to date of delivery renders it unnecessary
further to consider this aspect of the matter.

To meet these difficulties the respondent invokes
three curative statutory provisions, sections 125, 153
and 156 of the British Columbia "Taxation Act"
of 1903-4, ch. 53.

The first of these sections declares valid and of full
force and effect
all proceedings which may have been taken for the recovery

of taxes unpaid on the 31st December, 1902,
under any Act of this province heretofore in force, by public sale or
otherwise.

The void tax sale deed was not, in my opinion,
a proceeding for the recovery of taxes under any Act of the province

which this provision would validate.
Section 153 provides that a tax sale deed shall be

conclusive evidence of the validity of all proceedings
in the sale "up to the execution of such deed." It is
obvious that this provision is predicated upon the
existence of a tax sale deed. Its curative effect is
expressly limited to proceedings anterior to the execu-
tion of the deed. It certainly does not constitute a
mere piece of waste paper a valid tax sale deed.

Under section 156, if the tax for which the land
has been sold was due and it has not been redeemed
within the period allowed for redemption,
such sale and the official deed shall be final and binding upon the former
owners of the said lands and upon all persons claiming by, through
or under them.

(1) 32 Can. S.C.R. 664.
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1916 The facts that the time for redemption does not
HERON expire until the delivery of the tax sal6 deed, i.e., a

LALONDE. valid and effectual deed, and that the existence of the
Anglin J. official deed, likewise a valid and effectual deed, is a

pre-requisite to the operation of this section, render
it inapplicable to the case at bar.

No curative section has been brought to my
notice which vests title in the tax purchaser or deprives
the owner of his right of redemption where no tax
sale deed which can be recognized as such has been
executed or delivered.

The defendant also relies upon the provisions of
the "Land Registry Act" of British Columbia, 1906,
ch. 23. A certificate of title under that statute confers
on the holder merely a primd facie title: Howard v.
Miller(1), decided in this court on the 28th May,
1913. By section 31, in case of an application for
registration by a purchaser of land at a tax sale, the
registrar is empowered, after notice to the persons
appearing upon the assessment roll to be interested
in the land and in default of opposition by any of them,
to register such purchaser as owner of the land. By
section 32 he is authorized to direct substitutional
service of such notice

where it is made to appear to (him) that the notice mentioned in the
last preceding sectiofn cannot be personally served or cannot be per-
sonally served without undue expense.

The owner in this case resided in Victoria, where assess-
ment and other notices had been sent to him, as appears
by the evidence. An order was made by the registrar
for substitutional service upon him, in common with
a number of other owners of property sold for taxes, by
advertisement and by mailing a notice addressed to
him at Vancouver. This order was made apparently

(1) [1915] A.C. 318.
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without any material. The only affidavit produced, 1916

made by one Hartley, was sworn several days after HERON

the last insertion of the advertisement, and states, as LALONDE

to some twenty-three property owners, that in the Anglin J.
opinion of the deponent "it would entail considerable
expense to serve all the above parties personally."
The registrar, when examined as a witness at the
trial, said that he had no personal recollection of the
matter or why he had made the order for substitutional
service; that it was his practice to do so; that from the
papers in the registry office, including Hartley's
affidavit, he assumes he made an order for service in
this way; that the statute is very broad and wide and
he understood authorized a general order for substi-
tutional service without considering the case or position
of each particular individual involved. It is fairly
obvious that no inquiry was made as to the whereabouts
or residence of the registered owner of the lots now in
question and that it was not "made to appear to the
registrar" that he could not be personally served dr
could not be so served without undue expense.

Moreover, the notice mailed to the owner at Van-
couver was returned to the registrar through the
post office undelivered, yet no steps appear to have
been taken under sub-section 3 of section 32 which
provides that
on the return of any letter containing any notice the registrar shall
act in the matter requiring such notice to be given in such manner as
he shall think fit.

In my opinion the order for substitutional service
was clearly made without jurisdiction, with the result
that registration of the purchaser as owner under section
31 was made without the notice required by that section
and was therefore ineffectual and the certificate of
absolute title issued to the defendant Lalonde claiming
under him is invalid.
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11 The defendant finally set up abandonment and
HERON acquiescence as an answer to the plaintiff's claim.

LALONDE. The circumstances would probably not warrant a de-
Anglin J. fence on the ground of laches being made to an equit-

able claim. The plaintiffs are asserting a legal right
which no mere lapse of time short of the period fixed by
the statute of limitations would extinguish.

I do not find in the circumstances anything
amounting to a representation by the plaintiffs or
their testator to persons dealing with the property
that they would not assert their right to it, followed by
action and on the part of the latter of such a nature that
an estoppel would arise against any subsequent asser-
tion of their rights by the former. Anderson v.
Municipality of South Vancouver(1), at pages 446 et
seq., and 462.

In my opinion the appeal should be allowed with
costs here and in the Court of Appeal and the plaintiffs
should have judgment for the recovery of the land
with costs of the .action. If the relief of an
accounting and the claim for damages are insisted
upon they are entitled to a reference to the proper
officer of the Supreme Court of British Columbia to
have those matters dealt with, the costs of which
should be reserved to be disposed of in the Supreme
Court of British Columbia according -to its usual
practice.

BRODEUR J. (dissenting).-The question that arises
in this case is whether the plaintiffs may redeem some
lands sold for taxes. Robert Heron, the former owner
of those lands, never paid any taxes on them from 1893,
the date he got them from the Crown, until they were
sold for taxes on the 22nd of July, 1896.

(1) 45 Can. S.C.R. 425.
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Those lands were in the assessment district then 1916

known as the New Westminster District and the HERON
V.

assessor and collector for that district was Mr. E. L. LALONDE.

Kirkland. Brodeur J.
In 1895, the New Westminster District seems to

have been divided in two, one was called the Vancouver
District, for which Mr. Bryne was appointed assessor
and collector, and the other was called the Westminster
District, with Mr. Kirkland as assessor and collector.

The lands in question being in the City of Van-
couver they became part of the Vancouver District.

There is nothing in the Official Gazette, the only
document we have on the matter, shewing that the
power of the collector for the old "New Westminster
District" to collect moneys for arrears of taxes was
cancelled.

In 1896, on the 22nd of July, Mr. Kirldand pro-
ceeded to sell those lands for the payment of those
arrears and, on the 22nd of July, 1898, he made a
deed in favour of the person who had bought
the property at the public tax sale.

It is now claimed on this appeal that Mr. Kirkland
had not the power to sell the lands in question and to
execute that deed.

There is no doubt that he was the assessor and the
collector of the New Westminster District and that as
such he could assess the lots in question and levy taxes
thereon. We have no evidence that his powers with
regard to the collection of overdue taxes were cancelled
in 1895 as claimed by the appellant.

That point was not formally raised by the state-
ment of claim. It is true that some evidence was
given which might have some effect on that point
but it was not complete and it does not show that Mr.
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1916 Kirkland's authority over the taxes then due was at
HERON an end by the division of the district.

V.
LALONDE. I do not see that the point was dealt with in the

Brodeur J. notes by the judges of the courts below and we have
an affidavit shewing that it was never mentioned in
the Court of Appeal.

I consider that the evidence which we have before
us does not shew that Mr. Kirkland had no power
to deal with the collection of the taxes and the sale
of the lands upon which they were imposed and that,
in these circumstances, the point raised by the appel-
lants in that regard should not be entertained. I may
add that the provisions of the "Assessment Act"
(ch. 179 of 1897) and particularly sections 27, 78, 81,
87, 92, 94, 96, 116 and 119 give to the assessor who
has assessed the property the right to collect the taxes
thereby imposed.

From 1896, the date of the tax sale, until 1904,
the date of his death, Mr. Robert Heron does not seem
to have taken any steps to redeem the property.
The evidence does not shew either whether he made
inquiries with regard to the payment of taxes or the
redemption of the property.

In 1904, after his death, his executor, Mr. Brown,
found some papers concerning those lands and made
inquiries with regard to them. Having found, how-
ever, that they had been sold for taxes, he did not

exercise any right of redemption which he might have.
The property was once more sold in 1906 for

taxes.. From that date until 1913 no steps have been
taken by the Heron estate, the appellants, with regard
to that property; but the lands having increased in
value they instituted the present action.

There is no doubt as to the validity of the second
tax sale. There is no question either with regard
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to the validity of the first tax sale; but they claim .

that their right of redemption under the first tax sale HERON

still exists because the deed was executed a day before LALONDE.

the date at which it should have been made. Brodeur J.

Under the "Assessment Act" of British Columbia
the owner of land sold for taxes may

at any time within two years from the date of this tax sale or before
the delivery of the conveyance of the tax sale

redeem the estate sold.

The appellants claim that they are still within
the time for exercising that right because there has
never been delivery of any legal conveyance to the
purchaser.

Was the tax deed void or voidable? If it is an
absolute nullity, then no delivery of conveyance has
taken place.

The actual execution of the deed could have been
performed at any time after the 22nd July. A new
deed could have been executed the very next day and
no question could be raised with regard to its validity.
If the money had been tendered on or before the
22nd July, 1898, the rights of the appellants could
not be denied and the execution of the deed on
that date, could not have been invoked against
them. But no such tender was made and the deed
which has been prematurely executed could not be,
in my opinion, considered as a nullity. It was simply
voidable and now that the deed has its full effect,
that it was formally delivered to the purchaser, it
seems to me that the right of redemption which the
owner of the land possessed has expired. The pur-
chaser's right has become absolute.

Besides, I agree with the learned trial judge that
the provisions of section 255 of chapter 222, Revised

34
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19- Statutes of British Columbia, 1911, have cured any
HERON defects which might have occurred in connection

V.
LALONDE. with this tax sale. The section says:-
Brodeur J. A tax sale deed shall, in any proceedings in any court in this pro-

vince, and for the purposes of the "Land Registry Act", except as here-
inafter provided, be conclusive evidence of the validity of the assess-
ment of the land and levy of the rate, the sale of the land for taxes,
and all other proceedings leading up to the execution of such deed;
and, notwithstanding any defect in such assessment, levy, sale, or
other proceedings, no such tax deed shall be annulled or set aside,
except upon the following grounds and no other:-

(a) That the sale was not conducted in a fair and open manner;
(b) That the taxes for the year or years for which the land was sold

had been paid; or
(c) That the land was not liable to taxation for the year or years

for which it was sold.

It is true these curative sections should not be
construed in too liberal a way but the statute is
drafted in such terms and such language that a deed
which has been executed, like the present one, would
preclude the appellants from claiming seventeen years
after the sale has taken place the right to redeem the
property.

For these reasons, the appeal should be dismissed
with costs.

Appeal allowed without costs.

Solicitors for the appellants: Martin, Craig & Parkes.
Solicitors for the respondents: McCrossan & Harper.
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1916
THE CANADIAN NORTHERNI

WESTERN RAILWAY COMPANY APPELLANTS *M 28.

AND

JOHN T. MOORE ................. RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ALBERTA.

Railways-Expropriation of lands-Arbitration-Appeal-Jurisdiction
of court on appeal-Reference back to arbitrators-Proceedings by
arbitrators-Receiving opinion testimony--Number of witnesses
examined-" Alberta Evidence Act," 1910-Alberta "Arbitration
Act," 1909-Alberta "Railway Act," 1907-Setting aside award-
Evidence-Admission in prior affidavit-Ascertaining value of lands.

The provisions of the Alberta "Arbitration Act" of 1909, in relation
to references to arbitration, apply to proceedings on arbitrations
under the Alberta "Railway Act" of 1907, and give power to the
court or a judge, on an appeal from the award made, to remit the
matters referred to the arbitrators for reconsideration. Anglin J.
inclined to the contrary opinion.

Per Davies, Idington and Anglin JJ. (Fitzpatrick C.J. contra).-When
arbitrators have violated the provisions of section 10 of the "Alberta
Evidence Act" of 1910 by receiving the testimony of a greater
number of expert witnesses than three, as thereby limited, upon
either side of the controversy, their award should be set aside
by the court upon an appeal.

Per Fitzpatrick C.J. and Idington J. (Davies J. contra).-An affidavit
of the party whose property has been expropriated, made for
different purposes several years prior to the expropriation pro-
ceedings, cannot properly be taken into consideration by arbi-
trators as evidence establishing the value of the property at the
time of its expropriation.

Per Idington and Brodeur JJ.-In the circumstances of the case the
arbitrators were not functi officiis, as their award had been in-
validly made.

The appeal from the judgment of the Appellate Division of the Supreme
Court of Alberta (8 Alta. L. R. 379) and the cross-appeal there-
from were dismissed with costs.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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191 APPEAL AND CROSS-APPEAL from the judgment of
CANADIAN the Appellate Division of the Supreme Court of

NORTHERN
WESTERN Alberta(1), setting aside an award made by arbitrators

RWAY. CO.
V. . and referring the matter back to the arbitrators

MOORE. for reconsideration and determination anew of the com-
pensation to be awarded for lands expropriated for
railway purposes.

On proceedings taken for the expropriation of the
respondent's lands for railway purposes under the
Alberta "Railway Act". of 1907, arbitrators were
appointed, on 25th June, 1913, and they proceeded
with the arbitration on 16th December, 1913, ren-
dering their award on the 21st February, 1914. During
the proceedings the arbitrators allowed evidence to
be adduced by the opinion testimony of a greater
number of witnesses than that limited in regard to
expert testimony by the "Alberta Evidence Act", ch. 3,
sec. 10, of the statutes of 1910, (2nd sess.) on behalf of the
party expropriated, and also refused to receive in
evidence an affidavit respecting the value of the lands
in question, made by the respondent in the year 1911,
when applying for probate of the will of his deceased
wife, for the purposes of fixing the succession duty
payable in regard to her estate. Upon the opening
of the arbitration proceedings, it was determined, with
the assent of the parties, that the compensation to
be awarded should be upon the basis of the value of
the lands at that time, and this appeared to be the date
adopted by the arbitrators in the estimation of the
value of the lands expropriated.

On an appeal by the railway company, the Appellate
* Division of the Supreme Court of Alberta set aside the
award of the arbitrators, on the ground that they had

(1) 8 Alta. L. R. 379.
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improperly heard opinion evidence as to the value 1916

of the lands contrary to the provisions of the "Evidence CANADIAN
NORTHERN

Act," and, being of opinion that on the evidence the wESTERN
RWAY. CO.court was unable itself to make an award, referred the V.

matter back to the arbitrators to determine anew the MOORE.

compensation to be paid without regard to the evidence
theretofore taken.

The railway company now appealed against that
portion of the judgment of the court below which
referred the matter back to the arbitrators for recon-
sideration and the respondent, by cross-appeal, con-
tended that the award ought not to have been set
aside for the reason stated by the court and that the
award of the arbitrators should have been confirmed.

Chrysler K.C. for the appellants. The points
in respect of which we allege error are (1) that the court
had no power to direct a reference back to the arbi-
trators to determine anew the compensation, (2) that
the arbitrators had no power to proceed further,
they being functi officiis, and (3) that, in any case,
this matter does not fall within the class of cases in
which the court has jurisdiction to refer. an award
back to the arbitrators.

The Alberta "Railway Act," ch. 8, of 1907, contains
a complete code in respect of compensation by arbitra-
tion for lands taken by railway companies, and the
sections, 99 to 114, referring to arbitrations make
very complete provision for all contingencies but
give no authority to remit any award to the arbitrators.
For the jurisdiction of the Supreme Court of Alberta,
see the "Judicature Ordinance," ch. 21 of 1898, secs.
3, 8 and 10.

The Alberta "Arbitration Act," ch. 6 of 1909,
has no application to proceedings under the "Railway
Act," of 1907, and the provisions as to arbitration, in
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1916 the "Railway Act," are self-contained, and constitute
CANADIAN a complete code of provisions for the expropriation
NORTHERN
WESTERN of lands under that Act. The "Arbitration Act"

RWAY. CO.
V. E applies only to the classes of arbitrations-(1) which

IiOORE. depend upon a written agreement for submission
of present or future differences to arbitration (sec.
2, sub-sec. 1), (2) which originate by order of
reference (sec. 11), and (3) statutory arbitrations
under section 17. Proceedings under the "Arbitra-
tion Act," differ from and are inconsistent with the
provisions of the "Railway Act," which is silent as
to remitting awards but makes express provision
for setting aside awards and appealing therefrom.
It was clearly the intention of the legislature to exclude
any provision as to remitting awards. See Simpson
Commissioners of Inland Revenue(1); In re Keigh-
ley, Maxsted & Co. and Durant & Co.(2); North
Riding of Yorkshire County Council v. Middlesborough
County Borough Council(3); Re British Columbia
Railway Act and Canadian Northern Pac. Rway. Co.(4);
London and Blackwall Rway. Co. v. Board of Works for
Limehouse District(5); Canadian Northern Ontario Rway.
Co. v. Holditch(6); In re Davies and James Bay Rway.
Co.(7); In re McAlpine and Lake Erie and Detroit River
Rway. Co.(8).

Even under the "Arbitration Act" there would
be no right to remit any such case as the present.
This right arises in four cases only: (1) when the award
is bad on the face of it;(2) when there has been mis-
conduct on the part of the arbitrator; (3) when there
has been admitted mistake and the arbitrator himself
asks that the matter be remitted; and (4) when addi-

(1) [1914] 2 K.B. 842. (5) 3 K. & J. 123.
(2) [1893] 1 Q.B. 405. (6) 50 Can. S.C.R. 265.
(3) [19141 2 K.B. 847. (7) 28 Ont. L.R. 544.
(4) 20 D.L.R. 633. (8) 3 Ont. L.R. 230.
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tional evidence has been discovered after the making 9
of the award. Green v. Citizens' Insurance Co. (1); In re CANADIAN

NORTHERN
Keighley, Maxsted & Co., and Durant & Co.(2); WESTERN

RWAY. CO.
Re Montgomery Jones & Co., and Liebenthal & Co. (3); V;.
Re Grand Trunk Railway Co., and Petrie(4). MOORE.

In any case the arbitrators are functi officiis.
Snetsinger v. Peterson (5).

The award was properly set aside but it was im-
possible for the court itself to make an award, not only
because improper evidence had been heard, but also
because of the exclusion by the arbitrators of the affi-
davit of the owner, which made a valuation of the lands
in question, and which might have materially affected
the award in determining the value of the lands taken.
This affidavit was made by the owner in 1911, before
the question of expropriation by the railway was con-
sidered. Two witnesses for the owner gave evidence
that from 1911 to 1913 the land had increased in
value fifty per cent. By this method of ascertainment,
the value of the land, in 1913, would have been only
a small fraction of the sum awarded. While the
arbitrators were not bound to accept this method of
ascertaining the compensation, the appellants were at
least entitled to use the affidavit as an admission.

The proceedings proved abortive, and the proper
course would have been to allow the parties to proceed
de novo to have the compensation determined by
arbitration.

Frank Ford K.C. for the respondent The rea-
soning of their Lordships Justices Duff and Anglin
in the case of the Canadian Northern Ontario Rway.

(1) 18 Can. S.C.R. 338. (3) 78 L.T.N.S. 406.
(2) (1893) 1 Q.B. 405. (4) 2 Ont. L.R. 284.

(5) Covt. Dig. 146.
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1916 Co. v. Holditch(l), relied upon by the appellants,
CANADIAN and of Meredith J. in Re McAlpine and Lake Erie and
NORTHERN
WESTERN Detroit River Rway. Co. (2), cannot now prevail in view

RWAY. CO.
A. C of the decision of the Judicial Committee of the

MOORE. Privy Council in Cedars Rapids Manufacturing and
Power Co. v. Lacoste (3). It is not necessary to
consider the position as it might arise under the
Dominion "Railway Act" if the Alberta "Arbitration
Act" has application to the proceedings of the arbitra-
tors in the present case. The sections to be referred
to are sees. 2, 11 and 17 and, in view of the general
scope of that Act, as well as of the sections referred to,
their terms cannot be taken in the restricted sense in
which similar provisions of the Dominion "Railway
Act" were treated in the cases above cited.

On the cross-appeal, we contend that the appellants
are estopped, by the agreement entered into at the
commencement of the arbitration proceedings, from
taking the ground now that the arbitrators were
wrong in fixing the value of the lands on the basis
of their value at the time of the arbitration. On this
point we adopt the reasoning of Mr. Justice Stuart
in the court below. In the alternative we submit
that the agreement amounted to a submission to arbi-
tration outside of and apart from the "Railway Act,"
or, in further alternative, that it estops the appellants
from setting up that a mistake was made by the arbi-
trators.

As to the infringement, as alleged, of the "Evidence
Act" in regard to the hearing of opinion evidence,
the provisions of section 10 of that statute are uncertain:
Re Scamen and Canadian Northern Rway. Co.(4) and it

(1) 50 Can. S.C.R. 265. (3) (1914) A.C. 569.
(2) 3 Ont. L.R. 230. (4) 22 West. L.R. 105.
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makes it highly dangerous to apply them literally, if 1916

indeed any literal meaning can be taken from them. CANADIAN
NORTHERN

Section 106 of the Alberta "Railway Act" authorizes WESTERN
. RWAY. Co.

arbitrators to proceed to ascertain the amount of v.
compensation to be awarded "'in such way as they ooRE.

or he or a majority of them deem best", and the legis-
lature could not have intended absolutely to restrict
that power. See Phipson on Evidence, ch. 35. As
appellants' counsel cross-examined the expert witnesses
objection to the admissibility of their testimony cannot
be taken on appeal.

The affidavit tendered in evidence was entirely
irrelevant as to the value of the lands in question either
as of the date of the proceedings before the arbitrators
or as of the date of the judge's order appointing them;
the valuation therein made had relation merely to
the time of the death of the respondent's deceased
wife in the year 1911.

It is submitted that the appeal should be dismissed
with costs and that the cross-appeal should be allowed
and the award of the arbitrators restored with costs.

THE CHIEF JUSTICE.-This appeal and the cross-
appeal should be dismissed with costs.

Without expressing any opinion as to whether in
expropriation proceedings under the Dominion "Rail-
way Act" the arbitrators having once made an award
are functi officio (compare Cedars Rapids Manufacturing
and Power Co. v. Lacoste(1) with Holditch v. Canadian
Northern Ontario Rway. Co. (2) at page 541), I am satisfied
that the provincial "Arbitration Act" (ch. 6, Statutes
of Alberta, 1909, sec. 11) gives to the Alberta court,
on appeal, in all cases of arbitration the power to remit

(2) [1916J 1 A.C. 536.
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1916 or set aside an award. The sections of the Alberta

CANADIAN "Arbitration Act" are quoted at length by Sir Louis
NORTHERN
WESTERN Davies in his judgment.

RWAY. CO.
v. I agree in the conclusions reached by my brother

vOORE. Idington with respect to the admissibility in these
The Chief proceedings of the affidavit made by the respondentJustice.

- Moore at another time for an entirely different pur-
pose. One can easily imagine conditions under which
such a document might be properly introduced, but
although a statement made by a party to a proceeding
may be used against him as an admission, whenever
it is made, I am satisfied that no fault can be found
with the arbitrators for having refused to receive the
affidavit in the circumstances under which it was offered
here.

I am not quite satisfied that section 10 of the "Evi-
dence Act " limiting the number of expert witnesses
is applicable to proceedings in which such wide powers
are given to the arbitrators. Section 106 of the " Rail-
way Act " directs the arbitrators to proceed to ascertain
the compensation due
in such way as they, or he, or a majority of them deem best.

That statute creates for expropriation purposes a
tribunal with wide and exceptional powers which it can-
not fully exercise if hampered by the special limitations

. of the "Evidence Act," and I would be disposed to
hold that the arbitrators were at liberty to examine

* or permit the examination of as many witnesses as
they thought desirable. In other words, the arbitra-
tors are, in this regard, limited solely by the bounds
of a sound and honest discretion, but I defer on this
point to the views of the majority.

DAVIES J.-The appeal by the railway company in
this case is from the judgment of the Supreme Court
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of Alberta, only in so far as that judgment purports to 1916

refer the award back to the board of arbitrators. CANADIAN
NORTHERN

There is also a cross-appeal by the respondent WESTERN
RWAY. CO.

claiming the judgment appealed from to be erroneous V.

in holding that the arbitrators erred in admitting MO .

the testimony of more than three witnesses giving Davies J.

their opinion as to the value of the lands compensation
for the taking of which under the provincial "Railway
Act" the arbitrators were assessing.

On the main appeal as to the power of the court
to refer the award back to the arbitrators, I am of
opinion that the court possessed such power.

The Alberta "Railway Act," 1907, ch. 8, in its
114th section, provides for an appeal to the court in
cases where the award exceeds $600 and declares
that upon the hearing of the appeal the court shall,
if the question is one of fact, decide the same upon the
evidence taken and in sub-section 2 declares that, upon
such appeal, the practice and proceedings shall be as
nearly as may be the same as upon an appeal from
the decision of an inferior court.

Sub-section 3 says:

The right of appeal hereby given shall not affect the existing law
or practice in the province as to setting aside awards.

Then the "Arbitration Act" has the following
provisions (Alberta statutes, 1909,. ch. 6, defining
the law with respect to references to arbitration):-

Section 2:-In this Act, unless the contrary intention appears:-
1. "Submission" means a written agreement to submit present or

future differences to arbitration whether an arbitrator is named therein
or not.

Section 11.-In all cases of reference to arbitration the court or
a judge may from time to time remit the matters referred, or any of
them, to the reconsideration of the arbitrators or umpire.

Section 17.-Whenever it is directed by any Act or Ordinance that
any party or parties shall proceed to the appointment of arbitrators
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1916 or appoint arbitrators as provided by this Act or that any party or
CANADIAN parties shall proceed to arbitration under this Act or any similar
NORTHERN direction shall be made with respect to arbitration under this Act
WESTERN such direction shall be deemed a submission.

RWAY. CO.
V. While sub-section 3 of section 114 of the "Railway

MOORE.

aie Act," above quoted by me, is not as clear as it might
. be and does not in so many words speak of remitting

the award back, I cannot doubt that in its true con-
struction it covers such a power of remitting back
the matter referred for reconsideration.

In my judgment sub-section 3 of section 114 of the
"Railway Act" should be held to cover and incor-
porate these sections of the "Arbitration Act" above
cited and, when read together with the 17th section,
vest in the court the power of remitting awards back
made under the "Railway Act" for reconsideration,
which they have exercised in this case.

This conclusion renders it unnecessary on my part
to consider the question of the power of the court
to remit back an award where no statutory authority
to do so exists.

Then as to the cross-appeal of the respondent,
who contends that the award should be upheld and
not remitted back, I am also of opinion that this cross-
appeal must be dismissed.

Two contentions were advanced against the validity
of the award-one was that the arbitrators valued
the lands as of the wrong date, taking the time when the
arbitration was held, 16th December, 1913, instead
of the date when the judge's order was made appointing
the arbitrators, namely, the 25th June, 1913.

It is not necessary under the circumstances of
this case to determine the exact date with reference
to which "compensation or damages are to be ascer-
tained." Sub-section 2 of section 100 mentions
three different dates. The first is where there is an
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agreement made between the parties respecting the 1916

lands taken or the compensation to be paid as provided CANADIAN
NORTHERN

in section 99 and, in such case, the date of the agreement WESTERN
RWAY. Co.

is to be the date for fixing compensation. The other v.
dates where there is no agreement are the service of MOORE.

the notice to treat or the order of the judge made Davies J.

for the appointment of an arbitrator or arbitrators.
As between these two latter dates cases may arise in
which it would be important to determine which should
govern.

In the present case, I concur with the judgment
of the appellate court that the parties having agreed at
the opening of the arbitration proceedings to adopt
the "time of the arbitration" as the date for fixing
the compensation, and as the evidence shewed clearly
there was no difference in the values of the lands
during the year 1913, the date agreed upon, 16th
December, 1913, was for all practical purposes the
same as that of judge's order, 25th June of the same
year, so that no error prejudicing either party was
under the circumstances committed. No question
was raised as between the date of the judge's order and
that of the notice to treat given in the latter part of
1912 and it must be taken that all parties agreed
at the arbitration to take the time of the arbitration
as the proper time to fix the valuation.

The other objection to the validity of the award
and the one sustained by the appellate court was that
the provisions of section 10 of the "Evidence Act"
limiting the number of expert witnesses to three upon
either side had been violated by the admission against
the objection of the railway company of more than
the statutory number.

The facts respecting the number of witnesses called
and examined on the part of the owner are set out
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116 fully in the reasQns for the judgment of the court given
CANADIAN by Mr. Justice Stuart. It is unnecessary for me to

NORTHERN
WESTERN repeat them here. I agree with the conclusion reached

RWAY. CO.
v. by him that the statute had been clearly violated and

MOORE. that
Davies J. the arbitrators admitted very important evidence as to value which

was inadmissible and that it was impossible to say what weight they
attached to that evidence

or whether it was not "the controlling evidence in. their
minds."

Under these circumstances, I think the court was
right, having the power to do so, to remit the award
back to the arbitrators and not to attempt under the
circumstances the almost impossible task of making
an award themselves.

I am also of opinion that the court was right in
holding that the affidavit of the respondent as to the
value of the land made by him on his application for
probate was improperly rejected. The weight to be
given to such an affidavit was a matter entirely for
the arbitrators under all the facts and circumstances
existing when the affidavit was made. But it should
not have been excluded from their consideration.

For the foregoing reasons, I would dismiss both
the appeal and the cross-appeal with costs.

IDINGTON J.-The appellant claims that the court of
appeal for Alberta had no power, upon setting aside
the award, made by the arbitrators appointed under
the "Railway Act" of Alberta, to determine the com-
pensation to be made respondent for lands taken and
injuriously affected by the exercise of some of the
powers of the appellant in the way of expropriation,
to remit the matter so in question to the arbitrators.

It argues that the same result should follow as
formerly followed upon the setting aside of an award
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under a submission at common law. It overlooks, in 1916

making such a contention in this appeal, the wide CANADIAN
NORTHERN

difference in many respects between a submission by WESTERN
RWAY. CO.

parties, relative to the disposition of a matter in dispute V.
between them, and this statutory method of determin- MOORE.

ing the amount of compensation to be made for what Idington J.

must be surrendered and endured by him whose rights
have been invaded by virtue of the statutory powers
given the expropriating company.

The common law award being set aside the parties
still had their full right to resort to the courts to
enforce their respective claims and recover or have
therein determined what they might be entitled to.

In expropriation cases the party whose property
is taken has no remedy except that furnished by the
statute authorizing the taking.

That remedy is the constitution of a board appointed
by the parties, or, default their agreeing, by the court,
and that board has not discharged its duty until it
has made an award reached by due process of law
within the contemplation of the statute. If it produces
an award which in law is null, then on what legal prin-
ciple can it be said to be discharged of or relieved from
the performance of that duty it has undertaken?

That, however, is not the only thing the appellant
has overlooked, for there has been much legislation
in the several jurisdictions, where the common law
prevails, to supplement the powers of the court relative
to awards and enable much to be done which could not
formerly have been done in the way of relieving unfor-
tunate litigants.

It does not appear to me herein necessary to follow
the argument relative to the legislation of that kind
in Alberta, or forming part of the law introduced into
Alberta, and determine whether or not it is applicable

531



SUPREME COURT OF CANADA. [VOL. LIII.

1916 to the arbitration here in question, further than to point
CANADIAN out that the Alberta "Arbitration Act" expressly pro-

NORTHERN
WESTERN vides, by section 2, as follows:-

RWAY. Co.
V. Section 2.-In this Act, unless the contrary intention appears:-

MooRE. 1. "Submission" means a written agreement to submit present or

Idington J. future differences to arbitration whether an arbitrator is named therein
- or not;

and by section 11, as follows:-

11.-In all cases of reference to arbitration the court or a judge
may from time to time remit the matters referred or any of them to
the reconsideration of the arbitrators or umpire.

and by section 17, as follows:-

Section 17.-Whenever it'is directed by any Act or Ordinance that
any party or parties shall proceed to the appointment of arbitrators
or appoint arbitrators as provided by this Act or that any party or
parties shall proceed to arbitration under this Act or any similar
direction shall be made with respect to arbitration under this Act such
direction shall be deemed a submission.

The enactments seem clearly designed to provide
for the very contingency in question herein.

It is to be observed that the appellant railway
company is the creation of the Alberta Legislature and
the proceedings were taken under its "Railway Act."

And in any event, as already suggested, the award
having been set aside because of the non-performance
according to law of the duty assumed by or cast by
law upon the board of arbitrators they must in law
proceed to the discharge of that duty in a proper man-
ner, whether specially directed or not, does not seem
to matter very much.

The judgment in the case of Cedars Rapids Manu-
facturing and Power Co. v. Lacoste(1), seems to assume
as a matter of course the power and duty of the appel-
late court to remit the matters to the arbitrators,
who had erred, as here, to hear evidence and make an

(1) (1914) A.C. 569.
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award in accordance with the principle expressed in 16

the opinion judgment of the Judicial Committee. The CANADIAN
NORTHERN

powers of expropriation and method of fixing compensa- WESTERN
RwAY.

tion in question therein were those of the Dominion COMPANT

"Railway Act" as it stood revised in 1903. Surely M RE.

if that set of provisions enabled a remitting of the case j

those under the Acts I have referred to which are --

still more comprehensive and elastic can enable the
court below to do so.

The court of appeal for Alberta has decided it
cannot under the circumstances of the appeal there
determine the matter pursuant to section 114 of the
"Railway Act" and it has not been contended by the
cross-appeal herein that such conclusion is erroneous
if the questions of law or either of them passed upon by
it has been properly maintained.

The cross-appeal however claims that court erred
therein and seeks a reversal of the decision.

I see no reason to quarrel with the judgment so
far as it relates to the question of opinion evidence and
therefore the judgment remitting the matter to the
board of arbitrators should stand.

I am, however, not able to agree with the holding
of that court relative to the admissibility of the respond-
ent's affidavit made as an administrator in the course
of settling the question of succession duties when
valuing the entire property of which only a fractional
part is in question.

The question to be tried is the value of the property
taken or injuriously affected at another and later
time and, hence ,as evidence of that it certainly cannot
be treated as an admission against an administrator
of the fact to be tried or anything clearly and directly
bearing thereon.

I can conceive of such an affidavit being used in

35
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1916 cross-examination, had respondent been a witness,
CANADIAN or in the like event in contradiction; and as a most
NORTHERN
WESTERN efficient weapon in the hands of the counsel for appel-

RWAY
COMPANY lant if he saw fit to put respondent in the witness box.

MOORE. But in principle I cannot think the affidavit apart
n ~from some such contingencies can be properly admitted.

I do not think the part of the formal judgment
directing a trial anew necessary or even expedient, if
respondent is willing to strike out the excessive expert
testimony and rest the case there.

In such event there should be no such order touching
costs as the judgment directs.

I think the appeal should be dismissed and the
form of order adopted by the court above in the Cedars
Rapids Case(1) in regard to costs throughout, and
otherwise should be adopted.

ANGLIN J.-I agree with the view of the Appellate
Division of the Supreme Court of Alberta, stated by
Mr. Justice Scott, that the provisions of section 10
of the Alberta "Evidence Act" were violated on the
arbitration under review. It may be that section 106
of the Alberta "Railway Act" authorizes arbitrators
themselves to call expert witnesses in addition to the
number allowed by the "Evidence Act" to be "called
upon either side." That case is not before us and I
express no opinion upon it.

Likewise it may be open to the parties themselves
to give in evidence the opinions of three witnesses
on each issue in an action or arbitration which admits
of such testimony being adduced. That question also
is not before us and I express no opinion upon it.

While the meaning of section 100 (2) of the Alberta
"Railway Act" .is quite uncertain, and clarifying

(1) 11914] A.C. 569.

534



VOL. LIII.] SUPREME COURT OF CANADA.

legislation would seem to be greatly needed, I think 1916
that under the circumstances of this case there was no CANADIAN

NORTHERN

error in fixing the date as of which compensation WESTERN
RWAY.

should be ascertained. COMPANY
V.

The arbitration here in question was held under MOORE.
the provincial "Railway Act." Section 17 of the prov- ' Anglin J.
incial "Arbitration Act" is invoked by the respondent -

as a provision making the various sections of that
statute applicable to any arbitration directed by any
Act or ordinance of the province. But the limitative
words "as provided by this Act," found in section 17,
indicate that its effect is much more restricted. One
of the provisions of the "Arbitration Act " is that

In all cases of reference to arbitration the court or a judge may
from time to time remit the matters referred or any of them to the
reconsideration of the arbitrators or umpire (sec. 11).

If this section were applicable, this case would be
clearly distinguishable from Canadian Northern Ontario
Railway Co. v. Holditch(1), in which the arbitration
dealt with took place under the Dominion "Railway
Act."

I understand a majority of the court is of the
opinion that the order referring the award back to the
arbitrators was properly made. I incline to the con-
trary opinion.

BRODEUR J.-The question on the main appeal is
whether the Appellate Division of Supreme Court
of Alberta had the power, under the provisions of
the "Railway Act" of that province, to direct a
reference back to the board of arbitrators to determine
anew the compensation.

By section 114 of the "Railway Act" of 1907, of
Alberta, chapter 8, it is stated that

(1) 50 Can. S.C.R. 265.

535



SUPREME COURT OF CANADA. [VOL. LIII.

1916 Whenever the award exceeds $600.00, any party to the arbitration
CANADIAN may within one month * of the making of the award appeal
NORTHERN therefrom upon any question of law or fact to the court.
WESTERN Sub-section 3.-The right of appeal hereby given shall not affect

RWAY. the existing law or practice in the province as to setting aside awards.
COMPANY

V.
MOORE. It is submitted on the part of the respondent that

Brodeur J. the provisions of the "Arbitration Act" of that prov-
ince (ch. 6, of 1909) apply to arbitration proceedings
under the "Railway Act," so long as they are not
absolutely inconsistent with its provisions, and he
relies on section 2 and section 17 of the "Arbitration
Act."

Section 2 defines a submission as meaning a written
agreement to submit differences to arbitration.

Then section 17 declares that

Whenever it is directed by any Act or Ordinance that any party or
parties shall proceed to the appointment of arbitrators or appoint
arbitrators as provided by this Act or that any party or parties shall
proceed to arbitration under this Act or any similar direction shall be
made with respect to arbitration under this Act, such direction shall
be deemed a submission.

The "Railway Act" determines how the arbitrators

are to be appointed and regulates to a certain extent
their proceedings. But I cannot agree with the appel-
lants when they claim that the provisions as to arbitra-
tion in the "Railway Act" are self-contained and
constitute a complete code of provisions for the expro-
priation of land. Of course, in cases 'where the pro-
visions of the "Railway Act" and of the "Arbitration

Act" are inconsistent the "Railway Act" should
prevail; but in virtue of section 17 of the "Arbitration
Act," which I have quoted above, it seems to me that
where there are no provisions in the "Railway Act"

as to procedure or as to the power of the court then

that procedure and those powers should be determined
by the "Arbitration Act."
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Now, by the "Arbitration Act," it is stated that 1916

in all cases of reference to arbitration the court may CANADIN
NORTHERN

remit the matter referred to the reconsideration of WESTERN
RWAY.

the arbitrators (sec. 11). In the case of Cedars Rapids CoUAst

Manufacturing and Power Co. v. Lacoste(1), the M oR.
Privy Council, in setting aside an award, ordered that Brodeur J.
the matter should be remitted to the arbitrators. -

In the latter case the proceedings were instituted
under the Dominion "Railway Act" in which we find
provisions which might lead us to conclude that the
arbitrators were functi officio. Those restrictions are
not to be found in the "Railway Act" of Alberta.

It seems to me in these circumstances that the
court below had the power to send back the matter
referred to be determined anew by the arbitrators.

The respondent has made a cross-appeal and claims
that the reasons given by the court below for setting
aside the award should not be accepted.

The grounds upon which the court below set aside
the award are that evidence was admitted which
should have been rejected and that proper evidence
was not admitted.

There is no doubt, in my opinion, that the Alberta
"Evidence Act" applies to proceedings before arbi-
trators; sec. 2, sub-sec. 1. By the provisions of section
10 of that Act it is declared that the number of expert
witnesses should not exceed three. The arbitrators
in this case, however, have allowed a larger number of
expert witnesses than the law permits to be examined.
It was one of the grounds on which the court below
found that the award should be set aside. I do not
see any valid reason why this opinion should not stand.

(1) [19141 A.C. 569.
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19 16 It is not necessary for me then to examine the
CANADIAN other question which was raised as to whether some

NORTHERN
WESTERN evidence had been improperly excluded.

RWAY.
COMPANY For these reasons the appeal and the cross-appeal

V.
MOORE. should both be dismissed with costs.

Brodeur J.
Appeal and cross-appeal dismissed with costs.

Solicitors for the appellants: Short & Cross.
Solicitors for the respondent: Emery, Newell, Ford,

Bolton & Mount.
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KATHERINE DONOVAN (PLAIN- gAPPELLANT; 9
TIFF).................................... .*May.5.

*June 24.
AND

THE EXCELSIOR LIFE INSUR-1 PESP
ANCE COMPANY (DEFENDANTS)f

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK, APPEAL DIVISION.

Life insurance-Delivery of policy-Condition-Instructions to agent.

D. applied to an insurance agent in St. John, N.B., for $1,000 insurance
on her life. The application was accepted, the premium paid,
and the policy forwarded to the agent, with instructions to recon-
cile a discrepancy between the application and the doctor's return
as to D.'s age before delivering it. The agent then ascertained
that the age of 64 given in the application should have been 65,
and obtained from D. the additional premium required for a
$1,000 policy at that age. A new policy was sent by the head
office to the agent, who did not deliver it on hearing that D. was
ill. She died a few days later. The beneficiary brought action
for specific performance of the contract to deliver a policy for
$1,000 or for payment of that amount. A condition of the policy
sent to the agent was that it should not take effect until delivered,
the first premium paid, and the official receipt surrendered during
the lifetime and continued good health of the assured.

Held, affirming the judgment of the Supreme Court of New Bruns-
wick (43 N.B. Rep. 580) and of the trial judge (43 N.B. Rep.
325), Davies and Brodeur JJ. dissenting, that there was no com-
pleted contract of insurance between the company and D. at the
time of the latter's death, as the condition as to delivery of
the policy and surrender of the receipt during the lifetime and
continued good health of the assured was not complied with.
North American Life Assur. Co. v. Elson (33 Can. S.C.R. 383)
distinguished.

APPEAL from a decision of the Supreme Court of
New Brunswick, Appeal Division (1), affirming the

PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

(1) 43 N.B. Rep. 580.
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-_ judgment at the trial(1) in favour of the defendant
DONOVAN company.

V.
EXCELSIOR The material facts are stated in the above head-

LIm
INSURANCE note.

Co.
Daniel Mullin K.C. for the appellant. Sending the

policy to the agent after the risk had been accepted
constituted delivery and effected a binding contract of
insurance. North American Life Assur. Co. v. Elson(2).
See also Holdsworth v. Lancashire and Yorkshire Ins.
Co.(3).

. Fred. R. Taylor K.C. for the respondents referred to
Equitable Fire and Accident Office v. Ching Wo Hing(4);
Canning v. Farquhar(5); Harrington v. Pearl Life
Assur. Co.(6); Calhoun v. Union Mutual Life Ins.
Co.(7), in contending that North American Life Assur.
Co. v. Elson(2) was not applicable under the terms of
the policy in this case.

THE CHIEF JUTSTIcE.-This appeal should be dis-
missed with costs.

DAVIES J. (dissenting)-The defence set up by
the insurance company in this action is, in my judg-
ment, an unrighteous one. I am glad to be able to
find that, so far as I am concerned, it cannot prevail.

The real questions, and indeed the only material
ones, in my judgment, are whether the policy of insur-
ance was legally delivered before there was a change
in the nature of the risk, and, if so, whether condi-
tion 1 of the policy prevented it attaching.

(1) 43 N.B. Rep. 325. (4) [1907] A.C. 96.
(2) 33 Can. S.C.R. 383. (5) 16 Q.B.D. 727, at p. 730.
(3) 23 Times L.R. 521. (6) 30 Times L.R. 613.

(7) 19 N.B. Rep. 13.
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The application for insurance of Mrs. Donovan was 1916

taken by the provincial manager and forwarded by DONOVAN

him to the company. On the 18th March, 1912, they ExcELSIOR
LrnEhad received the application, and wrote to their INSURANCE

manager as follows: Co.
Toronto, March 18th, 1912. Davies J.

F. S. Ferris, Esq.,
Provincial Manager,

St. John, N.B.
Dear Sir,

Re Application of Mrs. Julia Donovan.

We have accepted this application, and are issuing policy, butt
before delivering the same, you will please ascertain from Dr. Pratt
that he has sent in his confidential report, and that it is satisfactory.
It is not yet to hand.

You will also reconcile Dr. Pratt's statement that the applicant
is sixty-five, whereas the applicant herself gives her age as sixty-four.
In a case of this kind, in future, in view of the age, it is best that proof
of age be submitted, with a view of the same being admitted on the
policy.

Yours truly,
E. MARSHALL,

General Manager.

Now, I take it as clearly decided by this court, in
the case of North American Life Assurance Co. v.
Elson(1), that if the letter contained nothing more than
the first two statements,
we have accepted this application and are issuing policy,

just as soon as the policy was executed and posted to
the general agent, the contract of assurance would
have been complete. If it was destroyed in the mail
or otherwise lost, that would not have affected its
validity nor could any action of the local agent do so.
There would then have been a completed contract of
assurance, the premium having been paid and accepted.

The question, however, in this case is whether the
letter did not shew a qualified or conditional delivery,

(1) 33 Can. S.C.R. 383.
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19e and, if so, whether the conditions were complied with.
DONOVAN I think it did, because the general agent was informed

EXCELSIOR he was not to deliver the policy until he had ascer-
LIF

INSURANCE tained, first, that Dr. Pratt had forwarded his confi-
Co. dential report and that it was satisfactory, and had

Davies J. reconciled Dr. Pratt's statement that the applicant was 65, whereas
the applicant herself gave her age as 64.

The policy itself, a 20-year endowment policy for
$1,000 on the life of Julia Donovan, was issued by the
defendant under its seal from the head office in Toronto,
payable, in- the event of the death of the insured, to
her daughter, the plaintiff. The manager in St. John
received it in due course of mail, and, in his evidence,
says "he presumed he called upon Dr. Pratt," but
could not remember whether he saw him, but he would
not undertake to say that he did not see him.

He, then, to carry out his instructions, on March 26,
called on the insured to reconcile Dr. Pratt's state-
ment that the applicant's age was 65 years with the
applicant's statement that it was 64.

The learned trial judge found as a fact that there
had not been any wilful misrepresentation as to age,
and that at this time, March 6, when Ferris called, the
applicant was in good health. The learned judge
says:-

I accept her statement that when Mr. Ferris called-that is to

say, on the 26th March-her mother was in good health.

Mr. Ferris admitted that, in calling the plaintiff's
attention to the alleged discrepancy between the age
mentioned in the application and that reported by Dr.
Pratt, she at once stated that her mother would be 65
on her next birthday. The agent and inspector of the
company, Dr. King, who filled in the application, stated
in his evidence that Mrs. Donovan had told him her
age was 64 at that time, consequently she would be 65
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on her next birthday, and the doctor had put her age 1916

for insurance purposes at 65, her next birthday. DONOVAN

These facts reconciled the apparent discrepancy, EXCELSIOR
LIFE

and Mr. Ferris, the provincial manager, then accepted INSURANCE

from the plaintiff the $4.15 of additional premium, cal- Co.

culated on the age of 65, told her, after receiving it, Davies J.

that he would send back the policy to have the age
and the premium corrected, and that, while it would
be some days before he would receive it back, "in the
meantime everything was all right." In this both the
plaintiff and Mr. Ferris, the manager, agree.

He did mail it back to the head office the same day,
26th March, and on April 4 he received a corrected
policy in accordance with the age discrepancy he had
"reconciled."

At that time, Mr. Ferris says that, because he had
learned of the then illness of the assured, he did not
hand over the policy to her. He said he knew that
the premium had been paid and that the company had
been informed of the payment.

Now, with respect to the crucial point of the de-
livery of the policy, what is the proper inference to be
drawn from the evidence as to whether the companys'
provincial agent had ascertained
that Dr. Pratt's confidential report had been sent in and that it was
satisfactory,

and that he, the agent, had reconciled the age dis-
crepancy? Surely, only one inference can be drawn.
He "presumed, he says, that he went to see Dr. Pratt"
before going to see the insured. He cannot remember
whether he saw him or not. It was his duty to see
him, and the fact that after "he presumed he called
upon Dr. Pratt" he went to the insured, reconciled the
age discrepancy question, recovered the excess prem-
ium of $4.15 from her required because the issured's
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1916 next birthday would be 65, and, on being asked whether
DONOVAN everything was all right now, replied that it was-

ExcELSIOR completes the necessary facts to enable a proper infer-
Lin

INSURANCE ence to be drawn from them.
Co. The inference then and the only inference which

Davies J. can be drawn from these proved facts is that he had
fully complied with his instructions as to Dr. Pratt's
confidential report, and had subsequently satisfac-
torily "reconciled" the age discrepancy and then re-
ceived the excess premium, and assured the plaintiff
that everything was all right.

It seems to me from that moment the contract of
assurance was complete, and that the company could
have been compelled to issue a policy in accordance
with it, and that, if the assured died in the meantime,
there was a contract which the plaintiff, as beneficiary,
could have enforced. The subsequent illness of the
assured at the time when the rectified policy came back
to the provincial agent, namely, the 4th April, could
not operate to annul a completed contract. Manual
delivery of the second or rectified policy was not essen-
tial to complete the contract. That was complete
when the conditions contained in the letter from the
general mana'ger of March 18th had been complied
with or at any rate when the new policy was executed
and forwarded unconditionally from Toronto. The
policy was merely the evidence of the contract.

It does not seem to me that the withholding of the
manual delivery of the rectified policy from the assured
by the provincial agent on April 4th, after he had un-
conditionally received it, because he heard the assured
was then ill, could in any way operate to destroy or
impair that completed contract.

The learned judges in the Court of Appeal for New
Brunswick
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inclined to the view that the first policy did not represent a concluded 1916
and completed contract expressive of their true intentions between the DOoVAN
parties. v.

EXCELSIOR
But, apart from that they held and, as I understand LIE

INSURANCE
their reasons, they based their judgment upon the fact Co.
that the condition (1) of the policy had not been com- Davies J.
plied with alike as to its delivery and the surrender of -

the official receipt. That condition reads:-
This policy shall not take effect until the same has been delivered,

the first premium paid thereon and the official receipt surrendered to
the company during the lifetime and continued good health of the
assured.

I have already given my reasons for holding that
there was a legal delivery of the policy, if not when
the first policy was forwarded to the provincial agent
and the instructions enclosing it complied with, at
any rate when the rectified and fully executed policy
was posted from Toronto on the 1st or 2nd of April,
directed to the provincial agent without any conditions
as to its delivery. That unconditional forwarding of
the policy to the provincial agent operated in law as a
legal delivery from its posting. The agent says dis-
tinctly that he did not get any letter of instructions
from the company with that policy. They simply en-
closed the policy and the official receipt to him, and,
as he heard the assured was ill, he returned both to
the company, and did not hand them over to the
assured. As to the full premium, that had been ad-
mittedly paid and received, and as to the "surrender
of the official receipt," there is not a particle of evi-
dence that I can find shewing that any such official
receipt ever was given to the assured which could be
surrendered. On the contrary, there was merely a
receipt for the monies paid given by the provincial
agent, and it could not be contended and was not con-
tended that such a receipt was in any sense an official
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1916 receipt such as that referred to in condition (1), the
DONOVAN official receipt there mentioned being, as I understand

EXCELSIOR it, substantially an interim insurance issued by the
LIFE

INSURANCE head office and.held by the assured until he receives
Co. his formal polity, and, when the latter is given him,

Davies J. the receipt is to be surrendered.
If no official receipt was given to the assured, and

no one says it was, and there is no evidence from which
it can be inferred it was, then it is plain that its "sur-
render" could not be required by the company before
the policy attached and that part of condition (1) would
not be applicable at all. It is surely plain and clear
that the surrender up of the "official receipt" is only
necessary in cases where such a receipt has been de-
livered. In this case there is no pretence that it was
delivered.

As authority for this position taken by me, that
there was a complete delivery of the %orrected policy
when, with full knowledge of the facts, it was executed
by the officials of the head office in Toronto and mailed
without conditions to their provincial agent in St.
John, and, secondly, that, when received by that
official, he had no power to cancel it, and that physical
possession of the policy by the assured was not neces-
sary to complete the contract, I rely not only upon
the case already cited from this Court, but also upon
the well-known case decided by the House of Lords,
after having the opinions of the judges summoned
before them, of Xenos v. Wickham(1).

The facts of that case, of course, are different from
this, but the principles there laid down, it seems to
me, govern this case. It was there held that

A policy of insurance purported to be "signed, sealed and delivered"
by two of the directors of an insurance company in the presence of

(1) L.R. 2 H.L. 296.
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their secretary, and according to the powers vested in the directors 1916
by the deed of settlement of the company. This statement was taken, DoNoVAN
as against the company, to be conclusive that it was not only duly v.
signed and sealed, but also duly delivered. ExCELSIOR

A policy "signed, sealed and delivered" is complete and binding LIFE
. . INSURANCE

as against the party executing it, though, in fact, it remains in his Co.
possession, unless there is some particular act required to be done by -

the other party to declare his adoption of it. Davies J.

That case was decided in 1867. Then, again, in
1896, the case of Roberts v. Security Company(1) was
decided by the Court of Appeal, affirming the decision
of the Divisional Court.

It determined two points: First, that when there
was no evidence of a conditional delivery and when
the policy was executed by the directors of the com-
pany, the insurance became effective and constituted
a completed contract of insurance; and, secondly, that
by the recital therein the defendants had waived the
condition for prepayment of the premium, and, there-
fore, the policy had attached. On the first point, the
language of Lord Esher is in full accord with the deci-
sion of the House of Lords in Xenos v. Wickham(2),
and admits of no doubt as to the law.

The learned trial judge suggests that this decision
of Roberts v. Security Company (1) had been ques-
tioned by the Privy Council in the appeal of Equitable
Fire Offce v. Ching Wo Hing(3), but a reference
to the latter case shews clearly that the observation
of Lord Davey, in delivering the opinion of the Judicial
Committee, was confined solely to the second point
decided in Roberts v. Security Co.(1) as to the recital
in the policy operating as a waiver, and had nothing
to do with the first point decided that the execution
of the policy by the directors constituted a complete

(1) [1897] 1 Q.B. 111. (2) L.R. 2 H.L. 296.
(3) 11907] A.C. 96.
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1916 contract, although the assured had not received physical
DONOVAN delivery of the policy.

EXCELSIOR Then there was the case of Canning v. Farquhar(1),
LiWE

INSURANCE where the Court of Appeal decided that, the nature of
Co. the risk having been altered at the time of the tender

Davies J. of the premium, there was no contract binding the
company to issue a policy.

But in the case before us there is no pretence for
saying that, when the premium was paid in full and
accepted by the provincial agent, who then wrote to
the company, and when the company, acting upon
their agent's letter, executed the new or later policy,
the nature of the risk had been altered. The learned
trial judge, on this crucial point, as I have already
pointed out, found the fact in plaintiff's favour.

Lord Esher, in that case of Canning v. Farquhar(1),
says, at p. 731:-

When does the contract of insurance commence? It commences at
the time when the premium is offered.

If at that time the offer of the premium is accepted
and there has been no change in the nature of the
risk, the negotiations for a contract have matured and
the contract is complete.

That I take to be the substance of the decision in
Canning v. Farquhar(1).

The text writers on the subject of insurance are,
I think, quite in accord with what I have written as
to the above several decisions which are binding upon
us.

The grounds of my judgment for allowing this
appeal are that there was no wilful misstatement of
fact in the application for insurance by the deceased;
that the first policy sent to the assured by the com-

(1) 16 Q.B.D. 727.
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pany had been sent for delivery conditionally; that 1916

the two conditions, the seeing to the confidential report DONOVAN

of Dr. Pratt and the "reconcilement" of the discrepancy EXCELSIOR
LirE

between the ages of the assured as stated by her and INSURANCE

that stated by Dr. Pratt, had been effected; that at Co.
the time the assured "was in good health," and the Davies J.

trial judge so found the facts; that the company had
been informed by its agent of the true facts and of
the payment to its agent of the full premium based
upon the age of 65, and had then (2nd April, 1912),
with full knowledge of all material facts, executed the
second or corrected policy and mailed it to the agent
without any conditions attached; that the contract
of insurance was, if not before, then'at least fully com-
pleted, and that there was no power on the part of
the agent, on his receipt of the policy without condi-
tions and simply on his then hearing of a change in
the health of the assured, to withhold the policy or
to attempt to cancel a completed contract.

I am, therefore, of opinion that the appeal should
be allowed and judgment entered for the plaintiff for
the amount of the policy executed by the company
and mailed from Toronto to its provincial agent in
St. John on the 2nd day of April, 1912, $1,000, with
interest from the due date of that policy, and costs in
all the courts.

IDINGTON J.-The findings of fact by the learned
trial judge and maintained by the Court of Appeal
have reduced anything involved in this appeal to the
bare question of law relative to the delivery of the
policy in question. The delivery of the first policy
can certainly not be maintained as complete in face
of the terms of the letter of March 18th, 1912, by the
general manager to the provincial manager. If the

36
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1916 conditions set forth in that communication had been
DONOVAN complied with, then it would be fairly arguable that

EXCELSIOR the company had intended to deliver the policy. If,
LIFE

INSURANCE for example, the provincial manager had been able to
Co. reconcile Dr. Pratt's statement that the applicant was

Idington J. 65 with the fact that the applicant had given her
age as 64, there would have been much in favour of
the appellant's contention. Inasmuch as it was im-
possible to reconcile these statements, it would seem
to have been his obvious duty to return the policy as
he did. There is, however, a statement in the applica-
tion which must be taken to be the basis of the con-
census of mind between the parties and to govern the
question involved herein relative to the delivery. The
application reads thus:-

That any policy which may be issued under the application shall
not be in force until the same be delivered and until the actual pay-
ment to and acceptance of the premium by said company, or its autho-
rized agent, in accordance with the company's rules, during my life-
time and continued good health, and said premium shall then be con-
sidered to have been paid and the insurance to have been begun at
the due date named in the policy.

In pursuance thereof it is competent for the com-
pany to define the mode of delivery by which it is to be
bound.

The first condition of the policy provides:-

1. When Policy in Force.-This policy shall not take effect until
the same has been delivered, the first premium thereon paid and the
official receipt surrendered to the company during the lifetime and
continued good health of the assured.

It seems to me impossible within the language of
that condition to hold that it had been the intention
of the company to deliver, or be held as having de-
livered, any policy unless and until the condition had
been complied with.

As the policy and official receipt for the premium
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were not dealt with within the terms of the said con- 1916

dition, the company cannot, I think, be held bound. DONOVAN

To hold otherwise would seem to conflict with the EXCELSIOR
LIFE

supreme rule, relative to the common purpose or inten- INSURANCE

tion of the parties thereto, which must govern this and Co.
every other contract. Idington J.

The courts in both the cases of Roberts v. Security
Co. (1) and the North American Life Ins. Co. v- Elson(2),
so much relied upon by appellant, observed, or intended
to observe, that rule, and only decided that, after fully
assenting to an insurance contract, the insurer could
not recede.

This company, now respondent herein, would seem
to have taken special pains to avoid any misunder-
standing by courts of its intention, though it may
thereby have misled others.

I think the appeal must be dismissed with costs.

ANGLIN J.-There was no delivery of the first policy
of insurance-that sued upon. By a condition of the
application, delivery of the policy was made a pre-
requisite of the creation of contractual liability. The
present case is in several particulars distinguishable
from North American Life Ins. Co. v. Elson(2), relied
on by the appellant, notably in that in the case now
at bar the policy was sent to the company's agent not
for unconditional delivery, as in the Elson Case(2), but
to be delivered only upon conditions stated in the letter
from the company to their agent referring to it. In-
stead of delivery being made when the agent called at
the applicant's residence on the 26th of March, he
became satisfied that there had been a misstatement
of the age of the applicant-one of the matters sub-

(2) 33 Can. S.C.R. 383.
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11 ject to which the policy had been forwarded mentioned
DONOVAN in the company's letter. He appears to have ex-

EXCELSIOR plained to the applicant's daughter (the plaintiff in
LIFE

INSURANCE this action), with whom he dealt on her mother's
Co. behalf, the effect which the difference between the age

Anglin J. stated in the policy and the actual age of the applicant
would have upon the amount that would be payable
under the policy, and also to have informed her that for a
slight additional premium a policy could be obtained
which would entitle the beneficiaries to the full amount
of the insurance. Thereupon it was determined that
such a policy should be taken rather than the policy
which the company had sent to the agent, and the
policy so sent was accordingly returned by the agent
to the company at Toronto with the additional amount
of premium which he had obtained from the applicant's
daughter. A second policy of insurance was there-
upon prepared and forwarded to the agent, but it was
not delivered by him because he learned that the in-
sured was ill. The evidence clearly establishes that
when the agent visited the house of the insured on the
26th of March for the purpose of discussing the diffi-
culty arising out of the misstatement of age in the
application for the first policy, the applicant had
already become ill. She never recovered and died on
the 7th of April. Her daughter deposes that she had
been continuously ill for about three or four weeks
before her death, and there is no contradiction of this
evidence. In face of it, the finding of the learned
trial judge that the plaintiff's mother was in good
health on the 26th of March is somewhat difficult to
understand. The application made continued good
health of the insured at the time of payment and
acceptance of the premium a condition of the policy
coming into force. The conclusion, therefore, seems
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inevitable that the risk never attached, and that the 1916

judgment dismissing the plaintiff's action is correct DONOVAN
V.

and must be affirmed. EXCELSIOR
LIFE

INSURANCE
BRODEUR J.-This is an action concerning a con- Co.

tract of insurance instituted in the following circum- Brodeur J.
stances:-

In the month of March, 1912, the plaintiff's mother,
Mrs. Donovan, expressed her wish to the agent of the
respondent company to take a life insurance policy for
$1,000. As she was then 64 years of age, the agent,
however, would not receive the application before con-
ferring with the company. He came back to Mrs.
Donovan's residence a few days after, and an applica-
tion was made for a policy.

She did not know how to read and write at all; the
necessary answers were written by the agent. She
declared that she was 64 years of age, and the agent,
instead of entering 65 as being her next birthday, as
required by the printed form, inserted by mistake 64,
and received the payment as based upon the age
of 64.

When she was examined by the doctor she must
have made the same declaration about her age, but the
doctor properly entered 65 as being her next birthday.

The policy was issued by the company and sent to
the provincial manager in St. John, N.B. He was
advised, however, that before delivering the policy he
should
also reconcile Dr. Pratt's statement that the applicant is sixty-
five, whereas the applicant herself gives her age as sixty-four.
In a case of this kind, in future, in view of the age, it is best that proof
of age be submitted with a view of the same being admitted on the
policy.

On the 26th of March the provincial manager called
at the home of the assured with the policy, and the
following occurred, as told by the plaintiff:-
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1916 Q. Mr. Ferris came to the shop, did he?
DONOVAN A. Yes.

v. Q. You saw him personally?
EXCELSIOR A. Yes.

LIFE Q. Just tell us what took place, what he said to you?
INSURANCE

Co. A. He said he brought the policy and he opened it and he told me
- it was for $800; there was a mistake of one year in the age.

Brodeur J. Q. Did he say this?
A. Yes, he said that. So he said to secure the other $200, to pay

a few more dollars, and that would make the thousand; so he took
away the policy and said it would be nine ori ten days before the other
would come back, but in the meantime that it was all right.

Q. What did you do when he said that?
A. I gave him the balance..
Q. How much?
A. I gave him a five-dollar bill and he gave me some change back.
Q. You gave him what he asked?
A. Yes, I gave him what he asked.
Q. What did he say then?

A. He said it might be nine or ten days before the policy would
came back, but in the meantime everything was all right; that was
all the conversation.

At that time the insured was in good health. Un-
fortunately, she took sick a few days after, and she
died on the 7th' of April.

In the meantime the policy was sent back to
Toronto to be modified or to have a new one issued
and a new one was issued on the 1st of April. When
the agent received it, he did not make the delivery
immediately, because he heard that the insured was
sick, and after her death he went and offered to re-
turn the money.

The question is whether the plaintiff, in those cir-
cumstances, as a beneficiary under the policy of insur-
ance, would be entitled to recover.

In the policy it was provided that, in order that
a policy should be binding, it should be delivered. It
is contended by the respondent that there was no
delivery in the present case, and that, consequently,
the contract Was not binding.
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It was decided in the case of North American Life 1916

Assurance Co. v. Elson(1) that an insurance policy DONOVAN

having been sent from Toronto on the 27th September ExCELSIOR

to the company's agent at Winnipeg and forwarded INSURANCE

by him on October 1st to the insured, that the con- Co.

tract of insurance was complete; that the policy and Brodeur J.

receipt were delivered when the papers were mailed
at Toronto on the 27th September.

It was contended in this case that the policy was
binding, and, relying on that judgment in the case of
Elson(1), that the policy was duly delivered when it
was mailed from Toronto. But the instructions given
by the company to their provincial manager in New
Brunswick not to deliver the policy until he would
have reconciled the different ages given by the agent
and by the doctor may and must affect the case and
lead me to distinguish this case from the Elson Case(1).

But when the facts had been ascertained by the
provincial manager of the respondent and when he
goes to the insured with the policy and when the facts
and circumstances reported above have taken place,
can it be said that there was actual delivery?

I am inclined to answer that question in the affirma-
tive.

Constructive delivery has taken place. It is true
that the policy had been given back to the manager
to have another one issued for a larger amount, but
there was, according to my opinion, a binding con-
tract, which bound the respondent company for at
least $800. The representations with regard to the
age of the insured are not sufficient to invalidate the
contract, because it was formally stated that if some

(1) 33 Can. S.C.R. 383.
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1916 errors happen with regard to the age, the amount of
DONOVAN the policy or the premiums varied.

EXCELSIOR I have come to the conclusion that there was a
LIFE

INSURANCE binding contract for $800, and that the judgment of
Co. the courts below dismissing appellant's action should

Brodeur J. be reversed.

The appeal should be allowed, with costs of this
court and of-the courts below.

Appeal dismissed with costs.

Solicitor for the appellant: Daniel Mullin.

Solicitor for the respondents: Fred. R. Taylor.
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ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Debtor and creditor-Surely-Statute of Frauds-Advances to company-
Third party's promise to repay.

B., a director of a mining company, advanced money for the com-
pany's purposes, which G., the president and largest shareholder,
orally agreed to repay.

Held, affirming the decision of the Appellate Division (35 Ont. L.R.
218), which reversed the judgment for the defendant at the trial
(34 Ont. L.R. 210), Fitzpatrick, C.J., and Idington J. dissenting,
that this was not a promise to pay a debt of the company and
void as a contract by virtue of the fourth section of the Statute of
Frauds; that G. was a primary debtor for the monies advanced by
B. and liable to the latter for their re-payment.

APPEAL from a decision of the Appellate Division of
the Supreme Court of Ontario, Brown v. Coleman
Development Co.(1), reversing the judgment at the
trial(2) in favour of the defendant.

The action in this case was brought against the
appellant and the Coleman Development Co. to re-
cover monies advanced by respondent for the com-
pany's operations, which, he alleges, appellant promised
to repay. It was referred to a referee, who found that
the promise of repayment was made, and gave judg-
ment against the appellant and for the company. On
appeal, Mr. Justice Middleton accepted the findings

*PRESENT:--Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

(2) 34 Ont. L.R. 210.(1) 35 Ont. L.R. 219.
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1916 of fact by the referee, but reversed his judgment on
GILLIES the ground that the appellant's agreement was one to

V.
BROWN. answer for the debt of the company and void under

the Statute of Frauds. He gave judgment against the
company, and dismissed the action against appellant.
The Appellate Division restored the judgment of the
referee.

Tilley K.C. and H. S. White for the appellant.

McCullough for the respondent.

THE CHIEF JUSTICE (dissenting).-It has been as-
sumed that this case is concluded by the authority of
decided cases, of which Lakeman v. Mountstephen(1) is
a leading case. I think that is far from correct. All
that was before the House of Lords, in that case, was
the question whether there was evidence to go to the
jury. Per Lord O'Hagan:-

Our judgment proceeds merely on the ground that there was evi-
dence to go to the jury.

In the present case, whilst fully admitting that there
was evidence on which it was possible for the referee
to find a primary liability of the appellant, this court
has also to consider whether the facts establish such
liability.

Although this court is reluctant to disturb findings
of fact arrived at in the courts of original jurisdiction,
yet this rule calls for a less strict observance where the
finding is not of a judge or a jury, but a referee, whose
decision may not command so much confidence. In
the present case, moreover, the finding of the so-called
fact is, in reality, rather an inference from the facts.

I am far from satisfied that the evidence shews an

(1) L.R. 7 H.L. 17.
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original primary liability of the appellant to the re- 1

spondent, but there is more than this. Lord Selborne, GILLIES

in the case above-mentioned, when laying down that BROWN.

there can be no suretyship unless there be a principal The Chief
debtor, adds: Justice.

Who, of course, may be constituted in the course of the transaction
by matters ex post facto and need not be so at the time.

In my view, the evidence does not support the con-
clusion arrived at below, and I would allow the appeal
with costs.

DAVIES J.-The sole question in this case is whether

the contract made between Brown and Gillies for the
advances made by the former to the Coleman Develop-
ment Company was one which involved a personal
liability on Gillies' part, and, if it did, whether it came
within the Statute of Frauds and was a promise to pay
the debt of the company.

Mr. Tilley's argument was that the subsequent
transactions with the company shewed that the con-
tention as to Brown being a primary debtor was in-
correct and, in fact, impossible.

I am unable to accept that contention, and think
these subsequent transactions are quite consistent with
Gillies' primary liability for the monies advanced by
Brown. I agree with the Second Appellate Division
in its conclusion as to the law on the proved facts.
The findings of fact of the referee were accepted by
Mr. Justice Middleton, who determined, however,
against Gillies' primary liability.

Gillies' promise to Brown was, in effect: If you
advance these monies to pay the accruing liabilities of
the company, which I had agreed to do, but find my-
self at present unable to do, I will return them to you.
It matters not that the monies advanced were for the
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1916 advantage of the company. I think both parties fully
Glu~s understood that Gillies was the primary debtor to

V.
BROWN. whom Brown looked for payment, and that the evi-

Davies J. dence shews this to be so.
It does not seem to me that the Statute of Frauds

applies at all to a case such as this. That statute
applies only to cases where the promise is made to the
creditor or person to whom the debt is owing. A
promise to a debtor to pay his debt is not within the
statute. Eastwood v. Kenyon(1), in 1840.

I would dismiss the appeal with costs.

IDINGTON J. (dissenting)-This action brought by
respondent Brown, as plaintiff, against appellant Gillies
and the Coleman Development Company, was referred
to the late Mr. Kappelle as official referee, and, after he
had heard the evidence for plaintiff and part of that for
the defence and died, the continuation of the reference
was transferred to Mr. Cameron as official referee.

His report maintaining respondent's claim was re-
versed by Mr. Justice Middleton, and, on appeal, the
report of the referee was restored.

The question of law raised is whether or not the
contract, if any, between appellant and respondent
falls within the Statute of Frauds, section 4.

In order to appreciate properly the facts, which one
must have an accurate conception of in such cases in
order to apply the law, I read the respondent's evidence,
and found myself, from the peculiarities I found
therein, compelled to read and consider the entire evi-
dence in the case.

It is, unfortunately, by reason of the death of the
learned referee, one of those cases where we cannot,

(1) 11 Ad. & E. 438.
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as I conceive, rest satisfied with findings of fact, so 1916

far as dependent upon the relative credibility of the GILLIES

parties, by the judge upon whom it has devolved to BnOWN.

finish a half-tried case. This is not the first of that Idington J.
kind to come here. He is in little, if any, better posi-
tion than we when re-hearing trials upon mere deposi-
tions. Indeed, he may, in a sense, sometimes be in a
worse, in case those coming before him happen to be
possessed of a demeanour to impress him favourably.

The appellant was the owner of some mining claims
and promoted the incorporation of the defendant com-
pany; became, and continued throughout, its presi-
dent and possessor of $200,000 face value of its stock,
as the price of conveying his claims to the company,
and, later, acquired a very large number of shares to
recoup him for advances to develop the property, and
the solicitor who procured the charter was assigned
stock in the way of compensation for his services, and
became one of the directors.

Others seem to have taken merely the necessary
stock to qualify them as directors, and a purchase by
respondent from appellant, in the spring of 1906, of
500 shares left the appellant more deeply interested
than all the rest combined in the success of the com-
pany.

By reason of his falling ill in July, 1906, and being
unable for a time to look after the business, the solicitor
suggested engaging respondent at ten dollars a day for
two days in each week, and to this appellant assented.

He was engaged accordingly, and soon became also
the secretary and a director of the company, which
position he held during all the time we are concerned
to know anything of their affairs.

He presented an account of $192-substantially-
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1916 for services, at a meeting in July, 1906, and took pay-
GIUaEs ment in shares at 25c. a share.

v.

BRowN. On the 29th October, 1906, he presented another
Idington J. account for $800, and accepted payment in shares

issued on same basis.
He would seem thus to have become a shareholder

of a greater number of shares than any other person
besides appellant.

His present claim rests upon an alleged conversa-
tion had in December, 1906, and the construction put
thereupon.

His evidence is as follows:-

98. Q.-When did you commence advancing monies? A.-Along
in December.

99. Q.-Of what year? A.-The fall of 1906.
100. Q.-How did you come to make those advances? A.-Mr.

Gillies' money had run short, and he didn't want to discontinue the
operations and have the company die out. He wanted to keep working,
and he told me that if I would advance this money and keep the thing
alive, that he had monies coming in and he would return it to me.

101. Q.-When you say "advanced" this money-what money?
A.-Money to the workmen or to keep the operations of the company
going. There were supplies and wages.

102. Q.-When do you say that arrangement was made? A.-
Prior to the payment of this 4th December to William Hill.

103. Q.-Well, did you agree to that? A.-Yes, I agreed to it.

Either this story is true or false. It is unsupported
by anything that can properly be called corrobora-
tion. It is absolutely denied by the appellant.

A perusal of the entire evidence leaves a most un-
pleasant impression as to each as a witness. The re-
spondent, notwithstanding what he would have the
court believe as to this bargain with appellant in
December, 1906, presented, at a meeting 22nd January,
1907, an account for $2,800, admittedly comprising
advances of the character he had just bargained so
recently to look to appellant for repayment of.

If his story is true, then he had no right to render
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this account to the company, so far as it embraces 1916

items for advances. His doing so tends to destroy GlLLIEs

belief in his story and helps us to credit appellant in BROWN.

his denial. Idington J.

But what could he expect in way of repayment?
He knew the company had no cash. And less than
two months had elapsed since, if his story is to be
believed in the sense he now asks the court to accept
and act upon it, he was to look to appellant alone.

In presenting the account to the company, we hear
nothing from him but a demand for stock at 25c. on
the dollar, although believed by those at that meeting,
including himself, to be worth par or perhaps twice
its face value. He did not, when appellant resisted
him, there turn round and demand the repayment from
him of the money advanced. Why? Can there be
a doubt in the mind of any one reading his evidence
that he much preferred stock at 25c.?

Passing these men for the moment, there was in
the person of the solicitor, also a director, another wit-
ness. He is one of repute and standing, whose veracity
has not been questioned, and his version of what trans-
pired does not agree with that of the respondent. And
he denies the adoption of a resolution, whilst he was
present, which is found afterwards written up in the
minute book by the respondent in the following terms:-

Resolution passed by the Directors of The Coleman Development
Company, Limited, on the 22nd day of January, 1907, at 9.30 p.m.

Present:-
James F. Gillies.
N. B. Brown.
John McKay.

Moved, seconded and resolved, that the account of N. B. Brown,
amounting to the sum of twenty-eight hundred dollars, be paid by
essuing stock at twenty-five cents per share amounting to eleven
thousand two hundred paid-up shares, and the same is issued.

Carried
JAMEs F. GILLIEs, President.
N. B. BROWN, Secy.
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1916 The appellant denies this, but has to admit his
GILLIES signature thereto. And counsel asks us to look at these
BROWN. signatures in the minute book and find, what he con-

Idington J. tends, that all appellant's signatures to a series of
minutes were written at one time with the same pen
and ink.

I did not hear this challenged as fact in argument,
and, without posing as an expert, I may say it is to
be regretted the point was not developed by expert
testimony.

Whatever may be the facts, there is certainly a
curious appearance in this alleged resolution, in which
I take the liberty above of making the spelling con-
form with the signed minute instead of that in the
printed case.

The sequel to this alleged resolution is also curious.
No stock certificates were issued until the following

August, and then as of course by the respondent.
Assuming for the moment this only an accident and

the resolution quite regular, if these two parties could
manufacture wealth in that manner, why should the
appellant not look to the company? Why should he
pick out a man likely only, if paying personally, to pay
only dollar for dollar, and let go the chance of multi-
plying wealth by an issue of stock?

The attitude of mind of the respondent Brown
towards this company and its stock is illustrated by
the following letter:-

Haileybury, Ont.,
March 10, 1907.

Mr. John McKay, Soo.
Dear Sir,-Your favour of the 8th inst. to hand, and, in reply,

beg to say that, so far as I am concerned, I have no objection whatever
to your selling your stock at $1.75. I would not like to see it put on
here for less than 2.00, as a great many of the holders of it here have
paid two and up as high as 2.60, the party who would be buying
your stock would, in all probability, hold it at 2.00 or better-in that
event there could be no harm done the holders here, as they are all
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pretty well satisfied it will yet make them some money. Mr. Gillies 1916
has ordered a compressor plant, and when it is installed, which will be GLLIEs
in the course of a couple of months, together with the depth we will v.
be then on the big vein, I think the stock should sell at 5.00, they BRowN.

are down on the big vein about 10 to 12 ft. from where they are sinking Idington J
to where the find was made it is as straight as a gun shot through
that swamp the vein where they are sinking is about as wide but
has not metal in it of course it is perhaps twenty feet higher than
Vhere it was first found. Mr. Gillies is in Toronto, has been sick I

believe. I am expecting him back every day; you did not say if
you got the bag of ore samples which I sent you.

Yours truly,
N. B. BaowN.

When brought face to face with this letter, he says
he did not believe what he asserts therein.

I prefer to believe his letter to his frail memory.

And in that letter, read in light of the minutes of
that January meeting, I can easily understand why a
man, acting as the respondent did in relation thereto
and holding such high hopes of the stock, should pre-
fer looking to the company to recoup his advances by
issues of stock at 25c. on the dollar, to charging up
his advances dollar for dollar against appellant, whose
possible means of repayment may have been dependent
on same source.

Better an investment that might multiply ten or
twenty times than one that could yield only five per.,
centum per annum.

He has chosen to put his own interpretation upon
the meaning of the conversation I have quoted by his
own acts.

It seems to me the circumstance of the sending of
an account by the plaintiff in the case of Lakeman v.
Mountstephen(1), in 1874, had not by any means the same
force as I think should be given here. I need not dwell
on the attendant circumstances there. After all, that

(1) L.R. 7 H.L. 17.

37
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1916 case had been submitted to a jury, and, as Lord Cairns
GILLIES presents the matter, all that was really involved in
BROWN. that case was whether or not there was evidence which

Idington j. should be submitted to a jury, and the jury had found
for the plaintiff. I think Mr. -Justice Middleton was
right in the conclusion he reached, and that his judg-
ment should be restored.

In all these cases the question is really one of fact,
and, these once correctly appreciated and compre-
hended, there is not much difficulty in the law.

There is not much doubt in my mind but that,
resting not on the alleged conversation of December,
1906, but upon what transpired between these parties
later, the appellant owed the respondent in respect of
some of the later advances, but the case has not been
so developed as to enable any one to determine the
exact truth and found a judgment thereon.

Mrs. Brown's evidence indicates and perhaps cor-
roborates such a view. Beyond that her evidence can-
not be stretched. The notes and cheques referred to
by the parties needed some explanation by credible
witnesses, who, no doubt, could have been got to render
that part of the story intelligible and susceptible of

.judicial determination.
The memorandum of release signed by the parties

suggests as much, but is far from furnishing proof of
an indebtedness by appellant to the extent of $7,000.

It is the combined indebtedness of the company
and of appellant that is therein dealt with.

That document, so far from being corroborative of
the respondent's story and claim, seems to me destruc-
tive thereof.

The appellant certainly admits by it owing some-
thing for himself, but both parties clearly admit the
company owed something as well as the appellant.
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And, whatever each owed respondent, he agreed both 1916

together should be discharged for the sum of $7,000. Grns.s
V.

According to the contention now set up by re- BROWN.

spondent, the company owed him nothing. He had Idington J.

no contractual relations with them involved in the
matters thus disposed of.

But it may be said his wages were intended. They
were already obliterated.

I think the appeal should be allowed and the judg-
ment of Mr. Justice Middleton restored.

ANGLIN J.-It has been held by an official referee
acting as trial judge in this action, by Mr. Justice
Middleton on appeal, and again, on a further appeal,
by the four judges who constituted the Appellate Divi-
sion, that the defendant made a promise of some sort
to repay the monies advanced by the plaintiff to the
Coleman Development Company. That finding is
sufficiently supported by evidence, and the appeal
against it is hopeless.

The only difference of opinion in the provincial
courts was that, while it was the view of the official
referee and of the learned judges of the Appellate
Division that Gillies' promise was absolute and that
of a primary debtor, Mr. Justice Middleton held that

The promise made by Gillies was, in truth, a promise to answer
for the debt of the company. * * * I think the true finding of fact
ought to be that the company became debtor,

and he discharged Gillies under the fourth section of
the Statute of Frauds.

Gillies absolutely denied any promise whatever.
His denial was not accepted. The only version of the
oral contract is that of Brown, who says that

He (Gillies) told me that if I would advance this money and keep
the thing alive, that he had moneys coming in and that he would return
it to me.
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1916 .There is no direct evidence of any undertaking of
cILLIES liability by the company, although there is no doubt

V.
BRowN. that the moneys were advanced for its benefit. Upon

Anglin J. this evidence I agree with the learned judges of the
Appellate Division that a case of direct and primary
liability on the part of Gillies is made out.

There were, no doubt, a number of circumstances.
as Mr. Justice Middleton points out, which afford
somewhat cogent eVidence that there was some sort of
understanding that Brown would be paid by the com-
pany-the facts that accounts were rendered by him
to the company covering both wages (for which its
liability is admitted) and the advances which he claims
Gillies promised to repay, and that the present action
was brought against the company as well as Gillies.
On the other hand, the plaintiff's particulars clearly
distinguish between the two claims, and, in a document
evidencing a settlement of the amount of Brown's
claim at $7;000, Gillies authorized payment of that
sum by one Cartwright, who held an option on Gillies'
shares in the company.

Although the evidence in chief given by Brown was
heard before another officer since deceased, Gillies'
evidence and Brown's evidence in rebuttal were heard
by the learned referee who gave the judgment, and
who thus had an opportunity of observing the de-
meanour of both parties as witnesses. A careful study
of the evidence in the light of the argument has not
convinced me that the conclusion reached by the
referee and unanimously affirmed. on appeal by the
Appellate Division, that the defendant became the

primary and direct debtor of the plaintiff, is so clearly
,erroneous that it should be disturbed in this court.
While I have little doubt that it was expected that in
some way the monies advanced by Brown would be
obtained from the company-and, had its affairs pros-
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1916pered, that would in all probability have happened- -
I cannot find in the record any evidence which estab- GILLIES

lishes that it ever incurred legal liability to him. BaOWN.

The appeal fails and should be dismissed with costs. Anglin J.

BRODEUR J.-This action had been brought to
recover payment of advances made by the respondent,
Brown, against the Coleman Development Company
and the appellant, Gillies. His action was dismissed
with regard to the company, but was maintained against
the appellant.

The issue of fact was whether the defendant, Gillies,
had agreed to reimburse those advances.

A long enqute has taken place, and it was found
that the promise to pay, alleged by the plaintiff, was
proved. The defendant now claims that his contract
with the plaintiff was a contract of suretyship and not
a direct obligation to pay.

I have perused the evidence in that regard, and I
am unable to find that the facts disclosed shew that
Gillies became the surety of the Coleman Development
Company. He simply agreed to pay those advances.

It is true that Brown was in the employ of the
mining company and that his salary was paid by the
latter by way of issue of stock; but it is true equally
that some advances previously made to the mining
company by Brown were paid also in the same way.
But, when large advances were to be made, it was agreed
with the appellant, Gillies, that he would reimburse
those advances. It was a.personal and direct liability
on his part, and he cannot now invoke the Statute of
Frauds to prevent him from being liable under that
contract.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: A. G. Slaght.
Solicitor for the respondent: S. W. McKeown.
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1916 THE PIONEER BANK (PLAINTIFF).. -APPELLANT;

*June 5, 6. AND
*June 24.

THE CANADIAN BANK OF COM-
MERCE (DEFENDANT) .... I......... RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF

THE SUPREME COURT OF ONTARIO.

Guarantee-Sale of goods-Payment of draft-Guarantee by bank-Bill
of lading-Goods at disposal of consignor.

M., of Toronto, ordered two cars of oranges from a purchasing agent
in California, and the Pioneer Bank cashed a .draft on M. for
the cost on receipt of the following telegram from the Bank of
Commerce: "We guarantee payment of drafts on J. J. M. with
bills lading attached * * * covering two cars oranges, etc."
The goods were shipped and consigned by the bills of lading to
"Mutual Orange Distributors (shippers) notify J. J: M." A note
was printed on it to deliver without B/L on written order of
shippers. When the goods arrived, M. refused to accept them,
and an action was brought on the bank's guarantee.

Held, affirming the judgment of the Appellate Division (34 Ont. L.R.
531), Idington J. dissenting, that the Bs/L were not in a form
to protect the defendant bank; that, they left the goods under
the entire control of the shippers and the guarantor was deprived
of its security on the responsibility of its customer or the carrier;
and that, though an action against M. for the price of the goods
might have succeeded, that on the guarantee must fail.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1), reversing the

judgment at the trial in favour of the plaintiff.

The material facts are set out in the above head-

note.

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington

Anglin and Brodeur JJ.

(1) 34 Ont. L.R. 531.
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Saunders K.C. for the appellant. 191
PIONEER

R. C. H. Cassels for the respondent. BANK
V.

CANADIAN

THE CHIEF JUSTICE.-The appellant sued upon a BANKOP
COMMERCE.

contract contained in a telegram in the following TheChief
words:- Justice.

Toronto, Ont., Nov. 21st, 1913.
The Cashier Pioneer Bank,

Porterville, Cal.
We guarantee payment of drafts on J. J. McCabe with bills lading

attached not exceeding in all sixteen hundred and twenty-nine 70/100
dollars covering two cars oranges containing 396 boxes each in P.F.E.
8304 and P.F.E. 11914.

The bills of lading attached to the draft shew
that the goods were consigned by the vendors, "Mutual
Orange Distributors," to themselves and on the face
of the bills appears:-

Note on Waybill.-Permit inspection without bill of lading. De-
liver without bill of lading on order of Mutual Orange Distributors'
Agent.

The contract is short, and, as I think, simple;
indeed if it were not for the introduction into the
case of matters foreign to it, there would not seem to
be much room for difficulty. It cannot, I think,
matter what were the motives of McCabe, the pur-
chaser, in refusing to accept the goods; all that we
have to consider is whether the conditions of the con-
tract were fulfilled so as to render the guarantee bind-
ing.

A bill of lading is not a thing of little known or
uncertain character; on the contrary, it is in every-
day use and to a very wide extent in commercial
transactions. I should suppose it would be difficult
to find any business man who would consider that the
bills of lading attached to a draft were such as the
respondent intended qnd had a right to expect. They

571



SUPREME COURT OF CANADA. [VOL. LIII.

1916 carried no title to the goods as is proved, if proof were
PIONEER needed, by the fact that the vendors were able properly

BANK
v. to, and did actually, divert one of the cars in transit.

CANADIAN
BANK OF The appellant indeed can only support these bills

COMMERCE. by alleging some rather dubious customs of the fruit
The Chief trade in California. I think the true explanation

Justice.
- is that, as frequently happens in the conduct of business

of every description, matters were dealt with in the
most convenient and practical rather than strictly
regular way. In the vast majority of cases, particu-
larly when the parties are known to each other, such
a course of dealing leads to no trouble; when it does,
however, and it becomes necessary to resort to the
courts to settle disputes. that have arisen, it is only
legal rights that can be considered. Mr. Hicks,
the vendor's agent, says, in his evidence, that the bills
of lading need not necessarily have been made out to
J. J. McCabe
because I knew that I was dealing with a reputable concern in the
Mutual Orange Distributors, and I knew that they would not take
McCabe's money and not deliver to him what I had bought for him.

An express and vital condition of the contract
was not complied with and the obligation under the
contract never attached.

It is unnecessary for me to add that if in this
suit the issue was between McCabe and his agent
in California I would in all respects agree with the
trial judge; because 1 fear. that in last analysis
McCabe may be the party benefitted by this judgment
I most reluctantly agree that this appeal be dismissed
with costs.

DAVIES J.-I concur with Mr. Justice Anglin.

IDINGTON J. (dissenting)-The appellant, being
bankers in California, sued the respondent upon the
following guarantee:-
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Toronto, Ont., Nov. 21st, 1913. 1916

The Cashier, Pioneer Bank, PIONEER
Porterville, Cal. BANK

We guarantee payment of drafts on J. J. McCabe with bills of C
CANADIAN

lading attached not exceeding in all $1,629.70/100 covering two cars BANK OF
oranges containing 396 boxes each in P.F.E. 8304 and P.F.E. 11914. COMMERCE.

(Sgd.) THE CANADIAN BANK OF COMMERCE. Idington J.
Market Branch.

1.04 p.m.

This was given at the request of McCabe named
therein and a dealer in such goods as specified, and was
confirmed by a letter of same date signed and counter-
signed respectively, on behalf of respondent, by its
acting manager and accountant.

The appellant relying thereon discounted a draft
of one Hicks upon McCabe for the sum of $1,629.70
and complied literally with the condition in the guar-
antee by annexing the bills of lading to the draft.

The learned trial judge held that in doing so appel-
lant, under the circumstances in question, had done
all that was required of it to demand the observance
of respondent's obligation.

Both he and the Appellate Division of the Supreme
Court of Ontario recognize to the fullest extent the
obvious facts that not only could the respondent bank
or McCabe have got the two car loads of goods in
question, if McCabe had so desired, but also that under
the. facts and circumstances there was no one else
than McCabe or it, claiming or entitled to claim the
goods in question.

I am, I respectfully submit, unable to understand
how or why under such circumstances the Appellate
Division can interpose in the terms of the guarantee
a condition which is not expressed therein.

It is idle to suggest that sometimes and for argu-
ment's sake I will admit usually bills of lading of a
certain class are made to so read that a delivery of

573



SUPREME COURT OF CANADA. [VOL. LIII.

1916 the goods by the carrier shall be made to the shipper,
PIONEER or according to, and in compliance with, an order

BANK
v. endorsed thereon. What has that to do with the real

CAN 'ADIAN
BANK OF question? A bill of lading might be made to read,

COMMERCE. as it has been, to deliver to the bearer (See Scrutton
Idington J. on Charterparties and Bills of Lading, art. 56, p.

154 of 7th ed.) and then in such a case would the court
insist that doing so was all wrong and should not be
permitted? Are business men to be bound to follow
and observe the notions of judges and courts as
to how they should conduct their business and com-
municate to and with each other their understanding
of what they intend? Or must not courts rather
try to understand what men of business are about
and see that their common purposes are fully and
fairly executed, no matter how foreign the methods
adopted may be to the ways in which the courts might
desire to see them travel?

Indeed, in this very case, the bill of lading, which
is the standard approved by the Interstate Commission
and substantially adopted by our own Railway Com-
mission, is headed "'non-negotiable".

Yet I have no doubt that the goods were deliverable
to the owner, whomsoever he might be, at the point of
destination.

The method in use is shewn to be, to name a con-
signee and to let his directions be obeyed. To facilitate
this business method a direction is given which all
concerned and properly instructed in regard thereto
understand the meaning of. That is to name someone
at the point of destination to be notified. Such party,
if nothing intervenes to create a conflicting right,
gets, as of course, the goods. In this case the matter
is disposed of on the face of the bill thus:-

Consigned to Mutual Orange Distributors. Notify J. J. McCabe.
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And we are told the way bill was made so clearly 1

in conformity with this method, that when one Moore, PIONEER
BANK

a local agent of the consignee, by mistake sought to V.
CANADIAN

divert one of the cars at Hamilton, he was called up BANK OF

on the phone by the railway company's agent at COMMERCE.

Hamilton and told that the direction as to that car Idington J.

was to notify J. J. McCabe at Toronto. Immediately
he called on McCabe and asked him if those were
his cars and was answered in the affirmative. McCabe
himself had also been phoning to Hamilton to have
one of these cars, then there on its transit towards Tor-
onto, diverted there for a possible purchaser.

It seems this accidental circumstance of Moore's
ineffectual attempt, led McCabe to inquire further.
And, as the market was falling, when he learned the
form of the bills of lading, he fancied he saw a dishonest
means of escape from his obligations. Accordingly,
without inquiry as to the real nature and effect of
such form of bill of lading, he at once saw fit, without
asking to see the bills of lading annexed to the draft,
or the draft itself, which indeed had not yet been
presented, to repudiate, and induce the respondent
to repudiate, its obligations.

Both wired accordingly such repudiations to Cal-
ifornia; without waiting for presentations of the draft,
or once attempting to get delivery of the cars by accept-
ing the draft, getting the bills of lading and taking
delivery of the cars, which beyond a shadow of doubt
would have been accorded him, as the courts below
both find. To maintain such a course of dealing seems
to me to put a premium upon dishonesty.

Bills of lading and their indorsement, or want of
endorsement, give rise to many questions, often
difficult of solution, where there are conflicting claims

to the property in the goods, or disputes involving
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1916 something of that nature. But this case is entirely
PIONEER free from any of such embarrassments. It turns,BANK

V. or should turn, upon the obligations of respondent in
CANADIAN

BANK OF guaranteeing and representing McCabe and enjoying
COMMERCE. whatever rights he might have, yet subject to the
Idington J. due observance of such obligations as rested upon

him.
It is therefore well that we should appreciate

exactly what these rights and obligations of McCabe
were.

He was in communication with one Hicks, a broker
at Potterville in California, and induced him as such
broker to buy for him, McCabe, for shipment to
Toronto, the two car-loads of oranges in question.
Hicks on his behalf bought these two car-loads of
oranges from the Mutual Orange Distributors, and,
the bargain made, they loaded the cars accordingly,
and to expedite the business started them on their
way, consigned, as they had a right to do, to them-
selves, till the price paid. The need of getting this
guarantee, before the appellant would advance the
money to pay the price, took a day or two, I imagine.
Be that as it may, the appellant advanced the money
and the full price -(less brokerage charges to pay Hicks)
was paid the Mutual Orange Distributors, who thence-
forward had no claim or possibility of claim on the
goods.

Their right ceased thenceforth to divert or order
any other delivery than to McCabe or any one, such
as the bank, possessing the bills of lading.

It is idle therefore to point to the original memo.
at the foot of each of the bills of lading as having
longer effect on the destination of the goods.

Even the carriers, having notice of the facts,
could no longer take any orders from such consignors
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or consignees. No one else than McCabe had any rights 1916

in the premises saving only the bank holding the bills P ONEER

of lading, and them only, until he accepted the draft, V.
CANADIAN

when the appellant became bound to surrender to BANK OF

him the bill of lading, and entitled to look only to COMMERCE.

such acceptance and the guarantee of respondent. Idington J.

When the draft was presented he refused instead of
accepting it.

When the railway company tendered him the
remaining car left after his interference with the other
at Hamilton he refused that also.

The railway company upon delivery to it by
McCabe, of the bills of lading without any indorsement
by anyone, was bound upon payment of their freight
to deliver to McCabe the goods which then and thereby
should have become his property.

As I read the documents and the evidence and the
law upon the subject as laid down in decided cases,
that was his right. I respectfully submit it needed
no telegraphing, as suggested by the learned trial
judge, to reach that result. Nothing was needed but
a straightforward honest and usual course to be pursued
by McCabe in order to reap the fruits of the work
of himself and of his own agent, for that was all that
Hicks'was in the premises.

The Mutual Orange Distributors never intended
by taking the bills of lading in the form they did
to assert or retain any property in the goods beyond
the time needed for McCabe's own agent arranging
to get the cash from the bank and pay them, and their
surrender of the bills under such circumstances
needed no endorsement of the bills.

Something was suggested in argument as flowing
from what Moore, an agent of the vendors, had said.
He had said, though he was not asked to do so, that
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1916 he would give no order. It was urged that this sup-

BOANEER ported respondent and McCabe's positions.
V. I interpret that incident as of quite the contraryCANADIAN

BANK OF effect. Moore had no more authority than any one
COMIERCE. else to interfere and it needed no help from him or
Idington J. his principals under the circumstances, as he well

knew, to enable McCabe to get the goods.
I have not the time at my disposal to enter upon a

long exposition of the law, but those desiring to find
it can do so by reading the chapter in Scrutton's
work, already cited, on the.effect of endorsement and
the cases therein referred to and the chapter in Leggett
on Bills of Lading, part 4, pp. 611 et seq., the case of
Mirabita v. The Imperial Ottoman Bank(1) and Ben-
jamin on Sales, 5th ed., pp. 380 et seq., and pp. 395
and 396.

The peculiar facts of this case, including Hick's
agency and the non-negotiable nature of the bill of
lading and the intention of the parties, which must
always be borne in mind, render it impossible to accept
literally judicial dicta based on an entirely different
sort of bill of lading and other purposes than evident
herein.

I do not think if one reaches a correct view of the
facts there need be much puzzling over the law.

Hicks swears he has handled during six seasons
of such dealing from five hundred to a thousand cars
a season and in seventy-five per cent. of the cases of
shipment he had substantially acted as he did in this
case and no difficulty had arisen in any one of them
by reason of so doing.

I believe him. Business men and carriers find
the honest simple course the best and that course

(1) 3 Ex. D. 164.
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pursued by such men in California, where McCabe 1916

tried to do business and initiated this transaction, PIONEER
BANK

binds him. V.
CANADIAN

The "Banking Act" I incline to think would have BANK OF

protected respondent if it had advanced the money COMMERCE.

and taken delivery of the bills of lading as they were Idington J.

presented. See sec. 87, sub-sec. 2.
Although having suggested that in the course of

the argument as worth looking at I have not had time
to form a definite opinion and express none.

The reasoning in the case of Saunders Bros. v. Mac-
lean(1), properly applied, supports the appellant instead
of respondent for whom it was cited. The respondent
here is like unto the defendant there. See also
Anglo-Newfoundland Development Co. v. Newfoundland
Pine and Pulp Co.(2).

The appeal should be allowed and the trial judgment
restored with costs.

ANGLIN J.-The sole question in this case is whether
the bills of lading (so called) attached to the draft
discounted by the plaintiff bank were in compliance
with the terms upon which the defendant bank guar-
anteed payment of the draft. I agree with the
learned judges of the Appellate Division that, in guar-
anteeing
payment of drafts on J. J. McCabe with bills of lading attached,

the guarantors were stipulating for documents to be
attached to the draft which would exclusively entitle
them or their customer McCabe (whom they knew
and were prepared to trust) to delivery of the consign-
ment from the carrier. The bills of lading in fact
attached to the draft made the vendors, The Mutual

(1) 11 Q.B.D. 327.
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1916 Orange Distributors, consignees, and each on its face
PIONEER also bore this note:-

BANK

V. Deliver without bill of lading on written order of Mutual Orange
CANADIAN Distributors' agent.
BANK OF

COMMERCE. The way bills also carried the same note. The
Anglin J. effect of these documents, according to their terms,

was to leave the consignment under the control and
subject to the order of the vendors, the Mutual Orange
Distributors, and, if it had been delivered to them
or upon their order or that of their agent, the carrier
would probably have had a complete answer to any
claim by the defendant bank. In other words, the
effect of the bills of lading was that (if liable on its
guarantee) the bank would have been compelled to
trust for its security upon the goods to the responsibility
of the Mutual Orange Distributors and not to that of
its own customer or of the carrier, for which it had
stipulated.

It was contended that in California, where the ship-
ment was made and the draft discounted, it was
customary for banks to accept a bill of lading under
which the consignor should also be the consignee as
equivalent to a bill in which the purchaser was named
as consignee, and that when such a bill of lading had
been issued the carrier would make delivery to the
person producing it and to him only. It is possible
that if this had been the situation the stipulation
upon which the bank guaranteed payment would have
been complied with. But there is no evidence that
it was customary in California or anywhere else to
treat a bill of lading, bearing a note, such as that
placed upon the bills here in question, entitling the
carrier to deliver without production of the bills of
lading, as equivalent to a bill of lading wherein the
purchaser was named as the consignee, or that such a
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bill of lading would exclusively entitle the person 1916

producing it to delivery from the carrier. As Mr. PIONFEER
BANK

Justice Riddell said, while the defendant bank may not V.
CANADIAN

have been entitled to have McCabe named as the con- BANK OF

signee rather than the vendors, COMMERCE.

the effect of the added clause permitting delivery without bill of lading Anglin J.

on the mere order of the coisignors (consigneces) is different.

Again to quote from the opinion of the learned
appellate judge (Riddell J.)

Looking now at the transaction in question, the object of attaching
the bills of lading to the draft was the security of the Bank of Com-
merce. This might have been effected by a bill of lading properly
drawn and (or) indorsed, whereby the bank became entitled to the
goods themselves. This was not asked for. Or the bill of lading sent
forward might be for the protection of the bank in that the bill of
lading, being in their hands, no one could legally obtain possession of
the goods covered by the bill of lading without the bank's consent.
It seems to me clear that both banks quite understood that such a
protection should be afforded by the bill of lading, and that anything,
even though called a bill of lading, which did not afford that protec-
tion to the Bank of Commerce would cause "such a failure of con-
sideration as can not have been within the contemplation of either
side": The Moorcock(1), at p. 6S, per Bowen L.J.

Admittedly the bill of lading sent did not, as it
could not, prevent the goods being dealt with (and
lawfully dealt with so far as the carrier is concerned)
without the bank's consent; and therefore, in my
opinion, this was not such a bill of lading as the Can-
adian bank had a right to receive before being bound
by their guaranty.

Much was made in the argument of the words,
"notify J. J. McCabe," which followed the name of
the consignee on the face of the bills of lading. But
these words are under the heading

Mail address, not for the purpose of delivery,

and do not import any right to delivery in McCabe.
They were probably meant to enable McCabe, upon
advice from the carrier of the arrival of the goods,

(1) (1889) 14 P.D. 64.
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1916 to take steps to obtain a right to delivery under the
PIONEER terms of the bill of lading. As a fact, on application

BANK

v. to the consignor's agent, McCabe was refused an order
CANADIAN

BANK OF for delivery without instructions from the consignors,
C.OMERCE. which were not given.
Anglin J. It may be that by some means or device McCabe

could have got the goods from the carrier on their
arrival at destination. It may be that, if sued for the
price by the vendors, McCabe would have no defence
to the action. But it does not follow that there was
compliance with the terms on which the defendant bank
agreed to assume the liability of a guarantor. Those
terms were that from the moment that liability should
arise, i.e., from the time at which the draft should be
discounted by the plaintiff bank, the guarantor should
have, through the bill of lading attached to the draft,
such security as would be afforded it by goods held by
the carrier subject to delivery only to itself or its cus-
tomer McCabe. In my opinion the defendant bank
did not receive the consideration for which it stipu-
lated as a term of guaranteeing the draft on McCabe
and on that short ground its defence should prevail.

For authorities shewing the necessity for strict
compliance with the terms of a guarantee reference
may be made to DeColyar on Guarantees (3 ed.) p.
201 n. (i) and 15 Halsbury, Laws of England, page 479,
par. 914.

I would dismiss the appeal with costs.

BRODEUR J.-I concur with MR. JUSTICE ANGLIN.

Appeal dismissed with costs.

Solicitors for the appellant: Saunders, Torrance &
Kingsmill.

Solicitors for the respondent: Blake, Lash, Anglin &
Cassels.
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THE INGERSOLL TELEPHONE 1916
COMPANY AND OTHERS .......... APPELLANTS; *J 4

*June 24.
AND

THE BELL TELEPHONE COM-
PANY OF CANADA............. REPONDENTS.

ON APPEAL FROM THE BOARD OF RAILWAY

COMMISSIONERS FOR CANADA.

Railway Board-Powers-" Railway Act" and amendments-Bell Tele-
phone Co.-Use of long distance lines-Compensation-Loss of local
business-Competing companies-Special toll.

Under the provisions of the "Railway Act" and its amendment by
7 & 8 Edw. VII., ch. 61, the Railway Board has power to authorize
a charge in addition to the established rates of the Bell Telephone
Co. as compensation for the use of its long distance lines. Iding-
ton J. contra.

By said Acts the Board is authorized to provide compensation to the
Bell Telephone Co. for loss in its local exchange business occasioned
by giving independent companies long distance connection. Davies
and Idington JJ. contra.

The Board has power also to authorize payment of a special rate by
companies competing with the Bell Co. who obtain the long distance
connection, though non-competing companies are not subjected
thereto. Idington J. contra.

APPEAL from the Board of Railway Commissioners
for Canada, by leave of the Board, on certain questions
of law.

Said questions of law are the following:-
1. "Whether the Board had power, under the

'Railway Act' and amending Acts, to authorize the
charging of any additional toll. or charge outside the
established rates of the Bell Telephone Company of

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.
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1916 Canada as a condition precedent to or compensation
INGERSOLL for the use of long distance lines of the said Bell Tele-
TELEPHONE

Co. phone Company of Canada.

BE. 2. "Whether the Board is authorized, under the
TELEPHONE 'Railway Act' and amending Acts, to give compensa-

Co.
OF CANADA. tion in respect of the loss of business to the Bell Tele-

phone Company's local exchange business, occasioned
by giving independent companies long distance con-
nection.

3. "Whether the Board has power to authorize the
payment of a special toll as a condition precedent to
companies cpmpeting with the Bell Telephone Com-
pany obtaining long distance connection with the Bell
Telephone Company while not subjecting non-com-
peting companies to a like toll in view of the provisions
of the Act relating to discrimination."

Gamble K.C. for the appellants referred to the
London Interswitching Case, Grand Trunk Railway Co.
v. Canadian Pacific Railway Co. and the City of Lon-
don(1).

Cowan K.C. and Hoyles for the respondents.

THE CHIEF JUSTICE.-The Bell Telephone Com-
pany, hereafter referred to as the Company, operating
under a federal charter, carries on business throughout
Canada. At its origin the company established a
system of telephone lines to serve the local needs of
cities, towns and villages, and, as the necessities of its
customers increased, long distance lines were built to
connect those localities with one another and with
localities similarly situated in the United States.
Finally, the system developed to such an extent that
practically the whole Dominion east of Port Arthur

(1) 6 Can. Ry. Cas. 327.
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was provided with a complete telephone service 1916

operated free from public control, and, consequently, INGERSOLL
TELEPHONE

without regard for the public convenience, except Co.
in so far as consistent with the interests of its share- BELL

holders. In the course of this development, the desire TELE'PHONE

for telephone service spread so that, to satisfy the OF CANADA.

wants of rural municipalities, which were dissatisfied The Chief

with the service rendered, small local companies were Juie.
organized, sometimes in competition with the local
exchanges of the Company, and, in some instances,
in places to which the latter had not furnished a service;
those companies so established are known in these pro-
ceedings as "independent companies."

In the course of time, the communities served by the
independent companies desired closer connection, but
presumably the capital and experience necessary to
establish and profitably maintain the connecting links
were not available. A convenient way to satisfy that
desire was found in the Company's long distance
system. Apparently, the latter company, not anxious
to satisfy the wants of their local competitors, refused
the relief asked for, hence the usual agitation, resulting
in an application to Parliament for the appointment
of a parliamentary commission of inquiry, and, on the
report of that commission, an Act was passed the pur-
pose of which, as disclosed by the title, was to bring
telegraph and telephone companies under the juris-
diction of the Board of Railway Commissioners.

By that Act, ch. 61, 7 & 8 Edward VII., complete
control was given to the Board for the regulation of
the business of the Company.

By section 4, sub-section 5, of the Act, it is provided,
in substance, that any company, province, municipality
or corporation, having authority to construct and
operate a telephone system, and which desires to be
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1916 connected with and to use any long distance telephone
INGERSOLL system then in existence, and whether such company
TELEPHONE

Co. is under the control of Parliament or not, may apply
BELL to the Board, if no private agreement can be obtained,

TELEPHONE for relief, and the Board may, in the words of theCo.
OF CANADA. section,
The Chief order the company (i.e., the company which owns, controls, or operates

the long distance telephone system) to provide for such use, connec-
tion or communication upon such terms as to compensation as the
Board deems just and expedient, and may order and direct, how,
etc., when, where and by whom, etc. * * *

By sub-section 6 of section 4 it is provided that the
Board shall, in addition to any other consideration
affecting the case, take into consideration the standards
of efficiency and otherwise of the apparatus and ap-
pliances of such telephone systems or lines, and shall
only grant the leave applied for in case and in so far as,
in view of such standards, the use, connection or com-
munication applied for can, in the opinion of the Board,
be made or exercised satisfactorily and without undue
or unreasonable injury to, or interference with, the
telephone business of the Company.

So that, in effect, the statute provides for the use
by local companies of long distance lines on two con-
ditions: (1) The Board must be satisfied, as a condi-
tion precedent, that the apparatus of the applicant
company is of such a standard as to efficie*ncy or other-
wise as to permit the use or connection without undue
or unreasonable injury to the long distance line; and
(2) the Board may order the connection with and the
use of the long distance line upon such terms as to com-
pensation as it deems just and expedient.

It is quite obvious that the Act, whilst giving the
Board absolute power of control over all companies for
the purpose of regulating the interchange of business
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in the public interest, has been careful to require a proper 1

standard of efficiency with respect to equipment fNa mSOLL

and provides for the protection of the rights of the Co.
shareholders of the Company, whose property may be BuLL

TFLEPHONE
appropriated to the use of the independent companies. Co.
But the statute does not contemplate the regulation OF CANADA.

by the Board of competition between public service The Chief
Justice.

corporations, and I can find nothing in the reasons -

given by Commissioner McLean, speaking for the
majority of the Board, to justify the assumption that
the Poard attempts to do anything in that direction.

I quite agree with the late Chief Commissioner
Mabee, who said that in most public services competi-
tion is desirable in the public interest, but a duplicating
of telephone systems is a nuisance. What is required
and what the Act contemplates is efficient regulation
of the conditions under which the telephone companies
are to co-operate in the exchange of business facilities.

In 1911 an application was made to the Board,
under the Act, by several independent companies, for
permission to connect with and use the long distance line
of the Company. At the time about 378 private con-
tracts had been made for that purpose, and, as a result
of that application, it was ordered that the Company
should connect its long distance telephone system or
line with the lines of the applicant companies, subject
to certain conditions as to cost of building the con-
necting lines. The order also provides for the pay-
ment to the Company on outbound traffic of a con-
necting toll of fifteen cents for each long distance
message originating upon the lines of the applicant
companies and transmitted over the line of the Com-
pany, in addition to their long distance tariff.

It is to be noticed that what is called "inbound
traffic "-that is to say, traffic originating upon the
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1916 Company's system destined to local points upon the
INGERSOLL lines of the various applicants-is exempt from this
TELEPHONE

Co. toll.

BELL So that, in substance, it was decided that, if the
TELEPHONE apparatus of the applicant companies was of the re-
OF CANADA. quired standard of efficiency, the long distance line
The Chief built and operated at the expense of the shareholders

Justice. and subscribers of the Company should, with its staff
of operators, be placed at the service of the applicant
companies subject to the conditions above mentioned.

It was provided at the same time that this order
was to remain in force for a period of at least twelve
months, leave being reserved to move to rescind or
vary the order at the expiration of that period should
any of the parties so desire. Taking advantage of this
reservation, the Company asked to have the order
rescinded. The independent companies, in reply to
that application, asked to have the order maintained,
and, at the same time, said that the charges for long
distance connection have been and are unfair to the
shareholders of those independent systems inasmuch
as the toll for long distance connection is altogether
too large. There is apparently no complaint with respect
to the charge for connecting the lines.

As the result of that application an order was made
by the Board providing for, as regards non-competing
companies, (1) payment of an annual charge by way of
compensation for loss to the Company, as well as for
the factor of convenience to the independent subscriber;
(2), as regards competing companies, an annual charge
is imposed and also a surchage of ten cents on each
communication.

The Chief Commissioner dissented from the order,
and, in those circumstauces, the following questions
are put to us:-
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1. Whether the Board had power under the "Railway Act" and 1916
amending Acts to authorize the charging of any additional toll or INGERSOLL
charge outside the established rates of the Bell Telephone Company TELEPHONE

of Canada as a condition precedent to or as compensation for the use Co.
of long distance lines of the said Bell Telephone Company of Canada. V.

BELL
2. Whether the Board is authorized under the "Railway Act" and TELEPHONE

amending Acts to give compensation in respect of the loss of business Co.
to the Bell Telephone Company's local exchange business occasioned OF CANADA.

by giving independent companies long distance connection. The Chief
3. Whether the Board has power to authorize the payment of a Justice.

special toll as a condition precedent to companies competing with the
Bell obtaining lcng distance connection with the Bell, while not sub-
jecting non-competing companies to a like toll in view of the pro isions
of the Act relating to discrimination.

I would answer them all in the affirmative.

I am of opinion, as I have already said, that the
evident intention of Parliament was to give the Board,
in the public interest, absolute power to regulate this
public utility, which has grown to be almost an essen-
tial factor in the every-day life of the whole com-
munity, and for that purpose has conferred the widest
discretion upon the Board. In that view I fail to see
the practical use of this reference, but the questions
are before us and must, therefore, be dealt with.

I he statute authorizes the Board to oblige the Com-
pany to: (1) Give a connection with its long distance
line to local companies; (2) to give those local com-
panies the use of its long distance line for the benefit
of the subscribers of such local companies.

In other words, the Board is authorized to expro-
priate the Company for the benefit of the independent
companies, but the Act provides, as common sense and
the general principles of law applicable in like cases
require, that this may only be done

upon the condition that the equipment of the connecting company
shall be such as not to impair the efficiency of the service and upon
such terms as to compensation as the Board may deem "just and
expedient."
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1916 In other words, the statute requires that the Com-
INGERSOLL pany should not, in the language of the Quebec Code,TELEPHONE

Co. be compelled to give up its property
V.

BELL except for public utility and in consideration of a just indemnity pre-
TELEPHONE viously paid.Co. vouypad
OF CANADA. I, therefore, construe the Act to mean that power
The Chief is given the Board to expropriate the Company, to aJustice.

- limited extent, for the .benefit of those independent
companies, provided it can be done consistently with
an efficient service and upon payment of compensation.
And large discretionary powers are given with
regard to the compensation to be paid by the use of
the words,"just and expedient." That is to say, it is
left to the commissioners to decide what compensation
is, in all the circumstances, "just and expedient" for
the use of the connection or communication. If an
additional toll or charge, outside of the established
rates of the Company, is, in the opinion of the com-
missioners, necessary to compensate that company for
the use of its long distance line, then the statute autho-
rizes the Board to make that charge.

I have no doubt also that the statute authorizes the
Board to give compensation with respect to the loss
of business of the Company occasioned by giving to
local companies long distance connection, and also to
make a distinction between the local companies which
are called competing companies and those known as
non-competing companies.

Speaking of the conditions under which the Com-
pany carries on its operations, Commissioner McLean,.
who delivered the opinion of the majority of the Board,
says:-

.In the annual payment made by each of the Bell Telephone Con-
pany's subscribers there is, in reality, included some contribution not
only to the initial cost but also to the maintenance cost of the Bell
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long distance equipment. * * * In the Bell annual local service 1916
no particular part of the charge is ear-marked for the long distance INGERSOLL
service, although the long distance is part of the general service which TELEPHONE

all the earnings assist in maintaining. * * * Thereis aflat annual Co.
service charge. The contribution towards initial and maintenance V.

BELL
cost which is contained in the annual payment of the Bell Telephone TLEIPHONE
subscriber is a factor which is peculiar to the Bell Telephone Company Co.
subscriber, and i not properly allocatable to the user of the inde- OF CANADA.

pendent telephone who may for the time being be using the Bell long The Chief
distance equipment. In the case of the Bell subscriber there is a Justice.
question of joint costs, some contribution to long distance cost being
made by an actual user of the local telephone service, who is also an
actual or a potential user of the long distance service.

If, as found by the Board-and the fact is not dis-
puted-the long distance line is a charge on the whole
Bell system because it was built out of the general
capital and is maintained at the expense of the profits
made out of the operation of the local exchanges, then
it would seem "just and expedient " that, in fixing the
compensation to be paid for the use of that long
distance connection by a company which has not con-
tributed either to the initial cost or to the maintenance
cost, the factor of competition as it is described in the
question, with the local exchange should be considered.

In other words, if the long distance lines are, as we
must assume, when built, a charge on the Company
shareholders and subscribers, and if in their operation
a loss is incurred which must be borne by the local
Bell Telephone exchanges, then is it not just and
equitable that the independent company operating
in the same area as the local exchange should also con-
tribute by the surcharge to that loss in the upkeep
of the long distance line which is placed by the Board
at their disposal ? The subscription of the Bell cus-
tomers being, of course, fixed by the charges which the
Company has to meet for the upkeep of its whole
system, which includes the long distance and local
service, then it is just and expedient that the share-
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1916 holders of the independent companies who have the
INGERSOLL use of the same service should also contribute by the
TEUEPIONE

Co. surcharge to the maintenance of the long distance ser-
V.

BELL vice.
TELEPHONE If the Commissioners deem it expedient to placeCo.
OF CANADA. those localities to which the Company has not given a
The Chief local service on a more favourable footing, it is within

Justice. ..
their discretion so to do.

DAVIES J.-The three questions of law which are
submitted for our consideration and answer by the
Board of Railway Commissioners do not call for or
justify any consideration on our part of the desirability
or undesirability of duplication and competition, which
were referred to and discussed short'y at the argument.
Those are matters entirely for the Board to consider
and weigh in coming to their conclusions.

We are asked substantially:-
(1) Whether the Board had power to authorize the

charge of an additional toll outside of its established
rates by the Bell Company in part compensation for
the use of its long distance line.

(2) Whether the Board can give compensation to
the Bell Company in respect of its possible loss of local
exchange business occasioned by giving independent
companies long distance connection; and

3. Whether the Board has power to authorize the
charge of a special toll to competing companies with-
out subjecting non-competing companies to a like toll.

The answers we are to give to these three questions
depend upon the construction we give to sub-sections
5 and 6 of section 4, 7 & 8 Edw. VII., ch. 61, and such
parts of the "Railway Act" as may apply.

It seems to me, in construing these sections, that
two things have to be decided by the Board:-First,
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whether the application for long distance use and con-
nection should be granted at all; and, next, if so, upon INGERSOLL

TELEPHONE

what terms as to compensation. Ca.
V.

Sub-section 6 expressly enacts that the Board shall, BELL

in addition to any other consideration affecting the case, TELEPHONE

take into consideration the standards as to efficiency OF CANADA.

and otherwise of the apparatus and appliauces of the Davies J.
applicant's telephones, systems or lines, and shall only
grant the leave when, in view of such standards, the
connection asked can be
exercised satisfactorily and without undue or unreasonable injury to or
interference with the telephone business of the company,

with which connection is sought.
I would construe this section as prohibiting the

granting of the connecting order unless the Board, after
considering everything affecting the matter of the
application, including the applicants' standards of
efficiency of its apparatus and appliances, was satis-
fied that the connection and use sought would not
unduly injure or interfere with the telephone business
of the company sought to be connected with.

The Board must, before granting the order, be satis-
fied that no such undue injury will result from granting
the connection asked for.

If they cannot so satisfy themselves, they should
not grant an order at all.

The language of the 5th sub-section is permissive-
may order the connection sought. That of the 6th
sub-section is conditional-they shall only grant when
under certain conditions specified they find the grant-
ing of the order will not cause undue or unreasonable
injury to the business of the long distance company.

When they have so decided, then and then only
can they proceed to the question of compensation. It
is not a question to be determined that there shall be
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11 no loss to the long distance company, but that there
TGERSONLL shall not be undue or unreasonable loss to the business

Co. of the company. Some loss evidently was contem-
V.

BELL plated as naturally arising from the granting of the
TELEPHONE

Co. connecting order. If that loss would constitute "un-
OF CANADA. due or unreasonable interference with the telephone
Davies J. business of the company," the order should not be

made.
The 6th sub-section provided for the conditions

under which the order should or should not be made,
and the 5th sub-section for the compensation which
should be granted if and when made.

Commissioner McLean construed the 6th sub-sec-
tion as confined to injury or interference with the com-
pany's business arising out of the use of improper
appliances by the connecting company.

I cahnot put such a narrow construction upon it,
in view of the language used:-

Upon any such application the Board shall in addition to any other
consideration affecting the case take into consideration the standards,
etc.

These latter were, from being specially mentioned'
no doubt very important factors for the Board to con-
sider; but they constituted only one factor
in addition to any other consideration affecting the case.

The result of my construction would be that no
order should be granted in any case where it was found
that it would result in undue or unreasonable inter-
ference with the company's business, and that, where
such a result was not found and the order was made,
the compensation which the 5th sub-section authorized
them to award as just and expedient was confined to
compensation "for the use, connection or communica-
tion" granted, as expressed in the sub-section, and did
not authorize compensation for losses which possibly
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or probably would or might be caused to the company 1916
with which the connection was ordered in its local INGERSOLL

TELEPHONE

exchange business. I am quite in accord with Sir Co.
V.

Henry Drayton's statement, in his reasons for the dis- BELL

senting opinion he delivered, that he was "unable to T CLEPHONE

read the somewhat extended clause here applicable as OF CANADA.

creating a new and novel law of compensation covering Davies J.

the business losses suffered by one public service cor-
poration as the result of competition with another
public service corporation."

I agree with him that these possible business losses
were not matters the Board was concerned with unless
they were found so great as to justify the refusal of
the order, as before explained, and that, as Sir Henry
puts it,

compensation for the actual use, connection or communication for the
actual facilities supplied and for its subsequent use

is all that the Board can consider and award.

I will not elaborate the matter further, but, in view
of what I have said, would answer the questions as
follows:-

In answer to the first question:-Yes.
(2) In answer to the second question:-No.
(3) In answer to the third question:-Yes.

I answer the third question in the affirmative be-
cause of the special reasons for its insertion in the order
as explained by the Assistant Chief Commissioner in
his written reasons, concurred in by the other commis-
sioners, except the Chief Commissioner. It seems to
have been a clause expressly desired by the appellants
and agreed to by respondents, and was not a clause
inserted in the order by the Board of its own volition,
but simply because it was agreed to by the parties
themselves.
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1916 IDINGTON J.-This appeal suggests we should once
INGERSOLL more turn to the rules in Heydon's Case(1), to be found

TELEPHONE
Co. in Craies' Hardcastle at page 104 (2 ed.), and have

V.
BELL regard especially to the holding following them ex-

TELEPHONE
CO. pressed as follows:-

OF CANADA. And then the office of all the judges is always to make such con-

Idington j. struction as shall suppress the mischief and advance the remedy, and
- to suppress subtle inventions and evasions for the continuance of the

mischief and pro privato commodo, and to add force and life to the
cure and remedy according to the true intent of the makers of the Act
pro bono publico.

What was the mischief intended to be remedied by
the enactment in 1906, 6 Edw. VII., ch. 42, sec. 31,
and substituted by 7 & 8 Edw. VII., ch. 61, sec. 4,
sub-sec. 5?

That suggests another question:-What was the
mischief intended to be remedied by the "Railway
Act's" provisions constituting a Board of Railway
Commissioners?

Was it not that the railway companies had forgotten
that they owed a duty to the public to furnish facili-
ties for traffic, interchange of traffic, and equality of
treatment, both as to rates and otherwise, of everyone
offering them business?

It was, no doubt, shocking to the minds of those
railway managers, who acted in the single pursuit of what
they imagined was their only interest and duty, to be
told that they must serve the public, and each member
of the public, upon the same basis of compensation
and accommodation, and give every facility for accom-
plishing that service, no matter if it should turn into
a rival's lines part of the haulage they had previously
deemed their own preserve.

To enforce these obligations the Board of Railway
Commissioners was created.

(1) 3 Coke 8.
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And when the principles in question had been thus 1916

by law established and thus enforced, it seemed to open INGERSOLL
TELEPHONE

to Parliament the way for applying similar treatment Co.
to the respondent and other like companies dealing not BELL

. - TELEPHONEin haulage, but means of communication. Co.
Their rivals in business insisted that it was the OF CANADA.

public that was to be served and facilitated in business, Idington J.

and, in order that the public might be properly served,
connections must be made.

The cases were so much alike; the remedies to be
applied so much alike; and the interference with vested
rights, bringing liabilities to losses of business to be
reaped by upstart rivals, so much alike, that it would
seem as if Parliament had only to recognize these facts
and then place the telephone companies under the
jurisdiction of the Board.

Of course, all that was very shocking to those who
had, by the gracious wisdom of Parliament, acquired
valuable rights over public highways without giving
any compensation or even asking leave of those con-
cerned.

It would seem, however, after having been so
favoured, that the public in many cases was not ade-
quately served or charged too much for the service, and
hence I gather there sprang up local rivals, more
willing to serve or more moderate in charges, or pos-
sibly both.

It is suggested even municipalities and provinces
were possibly willing to supply the needed want of
rural telephone service especially.

Parliament deemed it proper that the respondent
and others should not refuse those rivals proper and
efficient service, and ordered accordingly, by amending
the "Railway Act," and by making the provisions of
that Act applicable as follows:-

39

597



SUPREME COURT OF CANADA. [VOL. LIII.

1916 The several provisions of the "Railway Act" with respect to the

INGERSOLL jurisdiction of the Board, practice and procedure, upon applications to
TELEPHONE the Board, appeal to the Supreme Court or the Governor-in-Council,

Co. offences and penalties, and the other provisions of the said Act (except

BE. sections 9, 79 to 243, both inclusive, 250 to 289, both inclusive, 294
TELEPHONE to 314, both inclusive, 348 to 354, both inclusive, 361 to 396, both

Co. inclusive, 405 to 431, both inclusive), in so far as reasonably applicable
Or CANADA. and not iixconsistent with this part or the special Act, shall apply to
Idington J the jurisdiction of the Board and the exercise thereof, created and

authorized by this Act, and for the.purpose of carrying into effect
the provisions of this part according to their true intent and meaning
and shall apply generally to companies within the purview of this
part.

Of those enactmients thus made applicable in princi-
ple, there appear, under the caption of "Equality,"
a number of sections which the order appealed against
seems to me to clearly transgress.

And let it be observed that in the first two lines
of section 5 I have just quoted, it is "with respect to
the jurisdiction of the Board," these parts of the " Rail-
way Act" stand effectual.

Why did Parliament so enact if it intended in truth
to help respondent to squeeze rivals out of existence
by means of gross inequalities of tolls and impositions?

Clearly, each of these companies had gathered
together, by local influence and energy and low rates,
a business that the respondent might have had, but,
for want of energy or timidity or excessive charges,
had failed to acquire and hold. And that business
must be paying its way, but possibly doing no more.
And this inequality (expressed in the order now com-
plained of), in defiance of what the provisions of the
"Railway Act," by being left applicable thereto, surely
intended to be the measure of the Board's jurisdiction,
may enable the respondent to reap where it had not
sown.

Such a clear purpose cannot be swept away by the
interpretation of the words,
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and the Board may order the company to provide for such use, con- 1916
nection or communication upon such terms as to compensation as the INGERSOLL
Board deems just and expedient, etc. TELEPHONE

Co.
If Parliament really intended to compensate by the V.

BELL
destruction of other companies, it should and, no TELEPHONE
doubt, would have said so. OF CA.

Moreover, I repeat, it was the public that was to ,
be served and that upon an equal basis of service was -

what Parliament had in view.
It never could have intended that rural subscribers

to the only 'phone company they could get in com-
munication with, were to be penalized for so sub-
scribing.

It is not a question of the rate compensating, for
admittedly the ordinary rate would be ample for the
service, and needs no surcharge, unless when people
have been wicked enough to ignore the respondent.

Substantially such things as set up by respondent
happened many times to rival railway companies in
the administration of the "Railway Act " in the new
departure made, and intended to make the companies
realize that it was the public service that must be the
key note of their conduct towards each other.

The London Interswitching Case(1), when before this
court, seemed to me a pretty strong application of the
principles invoked therein, and on the basis adopted
below for doing justice herein seemed possibly to work
an injustice, but I never doubted the correctness of the
law as laid down by the late Mr. Justice Killam, acting
as Chief Commissioner of the Board, and maintained
by this court.

That kind of thing resulting from this sort of legis-
lation never can have been conceived as an injustice
by the legislature enacting it. They recognize it may

(1) 6 Can. Ry. Cas. 327.
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1916 to-day work apparent injustice in one place and give
INGERSOLL a compensating advantage in another. And, if not,TELEPHONE

Co. the march of events can take no account of such gains
V.

BELL or losses as injustice.
TELEPHONE

Co. And when Parliament imposed upon the Board the
OF CANADA. duty in question of fixing a just compensation, it never
Idington J. could have intended the Board to do more. than the

words mean, a just compensation for a service which
cannot be measured in one town or township by one
method or measure and -an entirely different method
or measure resulting in lower charges for the service
in the next town or township, perhaps further away.

The limited power or jurisdiction of the Board to
try and do justice, in making its orders,. by importing
into the business in hand a something not provided in
the Act, but yet a smoothing out of the crudities of
the legislature and avoiding injustice, was well illus-
trated in the case of The Grand Trunk Pacific Railway
Co. v. City of Fort William(1), where the Board, on an
application to run over a public street, imposed the
condition that theadjoining owners on the street should
be compensated.

The majority of this court held that, by virtue of
the power in section 47 to make conditional orders,
the order of the Board might be upheld. But this
was reversed by the Judicial Committee of the Privy
Council, holding such an order null.

It strikes me this attempt to do justice as an inci-
dent to fixing a just compensation stands on similar
legal footing.

The only difference I see is that there the Board
attempted to grapple with a hoary-headed species of
injustice, and here the quality of the justice is not by
any means so clear.

(1) 43 Can. S.C.R. 412.
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All the Board has power to deal with is to fix a 1916

just compensation for the service if the thing be ex- INGERSOLL

TELEPHONE
pedient. We must try and reach the common-sense Co.

V.
meaning rather than, by cutting sentences into slices, BELL

TELEPHONEtry to extract a meaning from a legislator's language Co.
which would startle him. OF CANADA.

Expedient compensation can mean nothing. The Idington J.

draftsman evidently had reference to the occasion and
expense relevant to the connection, if expedient, and
not the measure of compensation for the service itself
once that connection made or ordered to be made.

I think the Board had no power to import into their
consideration the question of competition, for a com-
petitor serving the public is entitled, in performing such
service, to get the accommodation and service and be
treated as if not a rival.

The appeal should be allowed with costs and the
questions answered accordingly.

I respectfully submit the first question is ambiguous
and can hardly be answered by a simple yes or no.
My opinion is that there can be no discrimination in
favour of respondent or any one else, or as against any-
one. But it may be necessary to alter the established
rates from time to time to award proper compensa-
tion, and that is within the jurisdiction of the Board.

The other two questions I answer in the negative.

ANGLIN J.-Three questions are submitted by the
Board of Railway Commissioners for the opinion of
the court. While these questions, as framed, are rather
questions of jurisdiction than of law, and as such more
properly the subject of an appeal by leave of a judge
of this court, they may perhaps be regarded as sub-
stantially asking the opinion of the court upon the
question whether, in determining the amount of com-
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11 pensation which should be paid, under sub-section 5
INGERSOLL of section 4 of 7 .& 8 Edw. VII. ch. 61, to the Bell

TELEPHONE
Co. Telephone Company by independent telephone com-

BELL panies given the advantage of connection with the
TELEPHONE

Co. trunk lines of the former company, the effect upon its
OF CANADA. local business should be taken into consideration.
Anglin J. By sub-section 5 the Board is empowered

To order and direct how, when, where and by whom and upon
what terms and conditions (the) use, connection or communication (of,
with or through long distance lines) shall be had, constructed, installed,
operated and maintained.

And
To order the company (i.e., the company owning the long distance

lines) to provide for such use, connection or communication upon such

terms as to compensation as the Board deems just and expedient.

The clause of the sub-section first quoted covers all
"terms" other than those as to compensation. The

only "terms" dealt with in the clause last quoted are

those "as to compensation." While the Board is
authorized to direct the company

to provide for such use, connection or communication,

it is not for this service that it is empowered to order

compensation, which, in that case, might mean merely
"remuneration," but, as a condition of directing that

such use, etc., shall be provided, the Board is autho-

rized to impose "compensation," i.e., indemnification

to the company directed to provide it. Murray de-
fines "compensate" as meaning "to counterbalance,
make up for, make amends for," and "compensation"

as "amends or recompense for loss or damage." We

are perhaps most familiar with the use of the term

compensation," both in legislation and jurisprudence,

in regard to the expropriation of property for public

uses. Mr. Cripps, in his work on Compensation (5
ed.), p. 102, dealing with land expropriated, says:-
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The principle of compensation is indemnity to the owner. * * * 1916
The question is not what the persons who take * * * will gain INGERSOLL
by taking it, but what the person from whom it is taken will lose by TELEPHONE

having it taken from him. Co.
V.

See, too, Brown and Allen on Compensation (2 ed.), p. BELL
TELEPHONE

97, and authorities cited by both authors. Co.
. . or CANADA.

if mere payment or remuneration for the service -

to be rendered were what Parliament intended should Anglin J.

be allowed, that idea would have found expression in
some phrase very different from, and much more re-
stricted in its scope, than
upon such terms as to compensation as the Board deems just and ex-
pedient.

I also agree with the view expressed by Mr. Com-
missioner McLean that the addition of the word
"expedient" after the word "just" affords a strong
indication that it was the purpose of Parliament to en-
trust to the Board the widest discretion, not merely
as to the amount of the compensation to be directed,
but also as to the elements which should be taken into
account in fixing it.

There can be little doubt that, in determining the
prices to be charged for telephones to local subscribers,
the Bell Telephone Company takes two elements into
account, the value and cost of the local service and
the value and cost of the long distance service.' A
company- which does not maintain or provide a long
distance service cannot reasonably exact as high a price
for telephones from its subscribers and it can well
afford to furnish local service at a lower rate. I con-
fess that I fail to appreciate the justice of a demand
that the Bell Telephone Company, which owns and
maintains long distance lines, shall place them at the
disposal of other and rival companies on any terms
other than indemnification against loss or damage
which it may sustain in consequence. Should it be
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1916 obliged to so so, the probable result in places where the
INGERSOLL Bell Telephone Company operates a local exchange in

TELEPHONE
Co. competition with an independent company would be
V.

BELL either an actual discrimination against Bell subscribers
TELEPHONE

Co. or a compulsory reduction by the Bell Company of its
OF CANADA. charge for local telephones to the level of the charge

Anglin J. made by the company without long distance lines. As
is well known, the existence of competition is treated
in the "Railway Act" as affording justification for a
difference in railway rates which would otherwise be
obnoxious to the anti-discrimination provisionsg of that
statute.

These latter considerations do not apply to inde-
pendent companies within whose territory the Bell
Company does not operate local exchanges. They
afford reasonable ground for differentiation in the com-
pensation to be made by companies of the two classes.

I would, for these reasons, answer the questions
submitted in the affirmative.

BRODEUR J.-This is a reference by the Board of
Railway Commissioners under the provisions of the
"Railway Act." The questions which are submitted
are the following:-

1. Whether the Board has power, under the "Railway Act" and
amending Acts, to authorize the charging of an additional toll or
charge outside the established rates of the Bell Telephone Company
of Canada as a condition precedent to or as compensation for the use
of long distance lines of the said Bell Telephone Company of Canada.

2. Whether the Board is authorized, under the "Railway Act" and
amending Acts, to give compensation in respect of the loss of business
to the Bell Company's local exchange business, occasioned by giving
independent companies long distance connection. .

3. Whether the Board has power to authorize the payment of a
special toll as a condition precedent to companies competing with the
Bell Telephone Company obtaining long distance connection with the
Bell Telephone Company, while not subjecting non-competing com-
panies to a like toll in view of the provisions of the Act relating to dis-
crimination.
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There is no doubt with regard to the answer to be 1916

given to the first question. It should be in the affirma- INqERSOLL
TELEPHONE

tive. The Board of Railway Commissioners, by see- Co.
V.

tion 4 of chapter 61, 1908, has the power to determine BELL

the tolls that are to be charged by any telephone com- TELEPHONE
Co.

pany. That power is as wide and general as possible, OF CANADA.

and the tolls can be increased or reduced according to Brodeur J.

circumstances.
That question, however, does not cover the main

issues in this reference, for that reference has been made
with the purpose of ascertaining whether the Bell Tele-
phone Company was entitled to compensation for the
loss of its local exchange business occasioned by giving
the appellant companies long distance connections and
whether there should be discriminating rates or tolls
between competing and non-competing companids.

It was found by Parliament, after careful investiga-
tion and inquiry, that the Bell Telephone Company
had first built its service lines in cities and towns and
then in villages. Connecting trunk lines had been
made and long distance connections had been estab-
lished between those various towns, cities and villages
as the public required.

In some rural municipalities the local people in-
terested, finding themselves without telephone service,
had local companies formed for the purpose of serving
their locality. The service which those companies were
giving was not very dear, because they had no long
distance lines to keep and maintain. Sometimes, too,
those local companies were established because they
thought that the service given by the Bell Telephone
Company was too expensive.

It was found, however, at one time that those local
companies, being deprived of long distance connec-
tions, were not giving to their customers as good ser-
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1916 vice as the Bell Telephone Company. The Parliament
INGERSOLL was then seized of the request that the Bell Telephone

TELEPHONE.
Co. Company should be bound to give the use of the con-

V.
BELL nection or communication of their long distance lines

TELEPHONE to the subscribers of those local companies. But
OF CANADA. Parliament, in granting that power of expropriation to
Brodeur J. the local companies over the lines of the Bell Telephone

Company, decided by sub-section 5 of section 4 of the
Act of 1908, ch. 61, that the Board of Railway Com-
missioners could order the Bell Telephone Company
upon such terms as to compensation as -the Board deems just and
expedient

to provide for such use, connection or communication.

The Board dealt with the question in 1911, after
having heard all parties interested, and determined the

* compbnsation which was to be paid, and, according
to the views expressed by the then Chief Commissioner,

* Mr. Mabee, they determined that the compensation
should cover all the damages which could be suffered
by the Bell Telephone Company, including damages
arising out of the loss to the Bell Telephone Company
of its local exchange business.

In 1913 a new application was made by the appel-
lants in this case, asking connections with the Bell
Telephone Company on their long distance line.

All these appellant companies are in their locality
competing lines with the Bell Telephone Company.
The majority of the Board .of Railway Commissioners
were of the opinion that permission should be given
to use the long distance lines of the Bell Telephone
Company on the condition, amongst others, that they
should compensate the Bell Telephone Company for
the loss of its local exchange business.

I am of opinion that this order has been rightly
issued. Parliament was very willing to give to those
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local companies the right to use long distance lines, 16

but on the condition that they should compensate the INGERSOLL
TELEPHONE

Bell Company for all damages arising out of that use. Co.
V.

It has been found as a question of fact by the Board BELL
TELEPHONE

that the Bell Company's subscribers contributed not Co.
only to the initial cost, but also to the maintenance o CANADA.

of the Bell long distance equipment. If the Bell Con- Brodeur J.

pany, -then, wants to maintain its long distance lines,
it has to levy upon its subscribers a certain rate which
is necessarily higher than the rate charged by the local
companies, those companies having no long distance
lines to maintain.

It is pretty evident that if the subscribers of the
local companies have the same advantage as the Bell
subscribers for long distance connections, all the busi-
ness done locally by the Bell Company will necessarily
disappear, because no subscriber, for example, will pay
twenty dollars per year to the Bell Company, if they
can get for a smaller price the same local and long
distance connections in subscribing to the local com-
pames.

That matter had to be considered by the Board,
and I think that, under the powers which are given
by the statute, the Board had the right to take into
consideration the compensation for the losses which the
Bell Telephone Company was going to incur as a result
of giving long distance connections,

The compensation contemplated by the statute
covered the interference with any private right appur-
tenant to the property expropriated. The value of the
property of the Bell Telephone Company is reduced by
the long distance connections which are granted to
those local companies, and should then be made the
subject of- compensation. Halsbury, vol. 6, p. 47.
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1916 I would be, then, of opinion that the second ques -
INGERSOLL tion should be answered in the affirmative.
TELEPHONE

Co. These same reasons would apply to the third ques-
V.

BELL tion, which should also be answered in the affirmative.
TELEPHONE

Co. The appellant should pay the costs of this reference.
OF CANADA.

Brodeur J. Appeal dismissed with costs.

Solicitors for the appellants: C. & H. D. Gamble.

Solicitor for the respondents: Hugh L. Hoyles.
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WALTER L. McKINNON AND

OTHERS (PLAINTIFFS) ........... RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Contract-Purchase of Bonds-Statute of Frauds-Memorandum in
writing-Correspondence-Relation of documents-Parol evidence.

In an action against D., claiming damages for breach of a contract
to purchase bonds, a telegram from D. to his partner was pro-
duced saying, "I absolutely bought them yesterday after our
'phone conversation, they agreeing to our terms."

Held, that parol evidence was properly received to shew that terms
had been stated by D., over his signature, that they were the
only terms and were those referred to in the telegram and the
two constituted a sufficient memorandum within the Statute of
Frauds. Ridgeway v. Wharton (6 H.L. Cas. 238) and Baumann v.
James (3 Ch. App. 508) followed. Duff J. dissented.

Judgment of the Appellate Division (35 Ont. L.R. 349) affirming that
at the trial (34 Ont. L.R. 403) affirmed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario(1), affirming, by an
equal division of opinion, the judgment at the trial(2)
in favour of the plaintiff.

The only material question raised on this appeal was
that relating to the Statute of Frauds under the circum-
stances stated in the above head-note. The defendant

pleaded two other matters of defence-first, that he

was only acting as plaintiff's agent for sale of the bonds.

*PRESENT:-Davies, Idington, Duff, Anglin and Brodeur JJ.

(1) 35 Ont. L.R. 349. (2) 34 Ont. L.R. 403.
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1916 The courts below held, on the evidence, that he was
DORAN a purchaser, and that finding was accepted on this

V.
MCKINNON. appeal. The second defence was that plaintiffs had

been guilty of misrepresentation by stating that the
bonds 'had not been offered for sale in New York,
whereas they had been so offered and refused. That
defence was disposed of on the ground that defendant,
after becoming aware of the misrepresentation, did not
repudiate his contract to purchase, but elected to ad-
here to it.

Rowell K.C. and J. E. Lawson, for the appellant,
relied on Taylor v. Smith(1).

J. B. Clarke K.C., for the respondents, cited Ridg-
way v. Wharton(2); Baumann v. James(3); and Care
v. Hastings(4).

DAVIES J.-I have had no difficulty in agreeing
with the finding of fact of the.trial judge, approved of
by the Appellate Division, that the appellant defendant
is liable on his contract to purchase the Alberta bonds
(so-called) in dispute.

I am also satisfied that, whether or not the alleged
misrepresentation on the seller's part as to the bonds
not having before been offered for sale in New York, was
such a misrepresentation as Would have availed defend-
ant to repudiate his contract, had he elected to do so in
proper time, he, with full knowledge of the facts, elected
not to repudiate, but to approbate. He cannot now
be heard at this stage of the game to change his mind,
more especially as the point was not pressed at the

(1) [1893] 2 Q.B. 65; Halsbury, (2) 6 H.L. Cas. 238.
Laws of England, vol. 7, p. 370, (3) 3 Ch. App. 508.
sec. 762. (4) 7 Q.B.D. 125.
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trial, where it should have been fought out had the 1916

defendant desired to take advantage of it. DORAN

I have had, however, great difficulty in reaching a McKINNoN.

conclusion, the contract being one within the Statute Davies J.

of Frauds, whether there is sufficient written evidence
to satisfy that statute.

Apart from authority, I should have been inclined
to think the evidence insufficient, and, although a care-
ful reading of the many authorities pro and con has
not entirely removed my doubts, I think the weight of
the authority is to the effect that parol evidence may
be given to connect two documents together which do
not expressly refer to each other, but which connection
and reference is a matter of fair and reasonable infer-
ence.

In this way the two documents may make a con-
tract within the statute. Such evidence may not be
resorted to for the purpose of shewing what the terms
of the contract are, but only in order to shew what the
writing is which is referred to.

In Ridgway v. Wharton(l) Lord Cranworth, when
sitting alone as Lord Chancellor and over-ruling the
decision of the Vice-Chancellor, is reported as saying:-

Even though the terms had in fact been previously reduced into.
writing, the statute is not complied with unless the whole contract is
either embodied in some writing signed by the party, or in some paper
referred to in a signed document, and capable of being identified by
means of the description of it contained in the signed paper.

Afterwards, when the case came before the House
of Lords on appeal, he, after two arguments, changed
his mind on the point of the admissibility of parol evi-
dence to identify the writing or document to be read
into or connected with the one signed by the party
sought to be charged, and is reported in 6 House of

(1) 3 DeG. M. & G. 677, at p. 693.
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1916 Lords Cases, at page 257, as saying, after referring to
DORAN his change of opinion:-

v.
McKINNON. The authorities lead to this conclusion that if there is an agree-

Davies J. ment to do something, not expressed on the face of the agreement
signed, that something which is to be done being included in some other
writing, parol evidence may be admitted to shew what that writing is, so
that the two, taken together, may constitute a binding agreement
within the Statute of Frauds.

In- that case "instructions" were referred to which
might have been either by parol or in writing, but it
was held that it might be shewn by parol evidence that
instructions had been given in writing, and that there
had been no other instructions than the written docu-
ment which had been produced.

The case of Ridgway v. Wharton(1) was followed
by Baumann v. James(2), an action brought by a tenant
against his landlord for specific performance of an
agreement to grant a lease. The landlord had written
a letter promising the tenant a lease for fourteen years
"at the rent and terms agreed upon," to which the tenant
wrote back an unqualified acceptance.

The Court of Appeal held, on the authority of
Ridgeway v. Wharton(1) and other cases, that parol
evidence was admissible to connect a report, made by
a surveyor, previously recommending the granting a
lease for fourteen years at a given rent, and that it
being conclusively established that there had never
been any other rent or terms agreed upon than those
mentioned in the report, there was a sufficient memo-
randum in writing to satisfy the Statute of Frauds.

The cases of Taylor v. Smith(3), Potter v. Peters(4),
and others upon which Mr. Rowell naturally relied to

(1) 3 DeG. M. & G. 677 at p. 693; (2) 3 Ch. App. 508.
6 H.L. Cas. 238, at p. 257. (3) [1893] 2 Q.B. 65.

(4) 72 L.T. 624.
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support his contention are difficult to reconcile with 1916

the decisions above referred to, but the case of Long DORAN
v.

v. Millar(l) is in line with them. In the latter case McKSNNON.

the purchaser signed a memorandum to purchase three Davies J.

lots of land, 40 feet frontage on Pickford Street,
Hammersmith, for £310, and agreed to pay deposit in
part payment of £31 and pay the balance and con-
plete on the 1st October. The vendor (defendant)
signed a receipt for the £31
deposit on the purchase of three plots of land, Ianunersmith.

Both documents were signed at the same time, and
the Court held that they could be connected by parol
evidence, and that, together, they formed a sufficient
contract to satisfy the Statute of Frauds. In that
case, Bramwell L.J. said (p. 454):-

I think that, subject to the point which has been raised as to the
omission of the vendor's name from the agreement signed by the

plaintiff and the receipt, there is a sufficient memorandum, and it
appears to me that Ridgway v. Wharton (2) and Baunann v. James(3)
are in point, and are decisive.

* Bagallay L.J. says (p. 455):-
The true principle is that there must exist a writing to which the

document signed by the party to he charged can refer, but that this
writing may be identified by verbal evidence.

And Thesiger L.J., at p. 456, says:

If, however, it appears from the instrument itself that another
document is referred to, that document may be identified by verbal
evidence. A simple illustration of this rule is given in Ridgeway v.
Wharton(2); there "instructions" were referred to; now instructions
may be either written or verbal; but it was held that parol evidence
might be adduced to shew that certain instructions in writing were
intended. This rule of interpretation is merely a particular applica-
tion of the doctrine as to latent ambiguity. Although parol evidence
may be given to identify the document intended to be referred to, it
must be clear that the words of the document signed by the party
to be charged will extend to the document sought to be identified.

(1) 4 C.P.D. 450.
(2) 3 De G.1M. & G. at p. 693; (3) 3 Ch. App. 508.

6 H.L. Cas. at p. 257.
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1916 And in Wylson v. Dunn(l), Kekewich J., in 1887,
DORAN at p. 575, says:-

v..
McKINNON. Therefore the reference may be a matter of fair and reasonable

Davies . Iinference, * * * but there need not be an express reference from
one letter to the other.

The learned writer of the article on "Contract," in
Art. 761, in the 7th volume of Halsbury's Laws of
England, has collected all the authorities on both sides
of the question in a note to that article, page 369 of
that volume. His own opinion of the result of the
authorities is summed up in Art. 761, as follows:-

761. When one document refers to another, the two may be read
together so as to constitute a complete memorandum.

The same rule applies if the documents can be connected together
by reasonable inference, although there is no express reference from
one document to the other.

Now, in the case before us we have the defendant's
telegram of the 3rd June to his associate in New York,
Daude, as follows:-

E. Daude,
Hotel Martinique, June 3rd, 1914.

New York, N.Y.

The Alberta Bonds which you have particulars of, no one else has
for sale. I absolutely bought them yesterday after our 'phone con-
versation, they agreeing to our terms. Put sale through at once.

(Sgd.) J. J. DORAN.

Rush charge.

The question is, can the identity of the bonds and
the meaning of the words, "our terms," be fixed by
prior letters or documents signed by the defendant?
I am of the opinion that, under the authorities, they
can, and that parol evidence was properly received to
prove the existence and identity of the documents
shewing what these terms were, and that they had
been stated by defendant over his own signature, and

(1) 34 Ch. D. 569.
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that there were no other terms than those stated and 1916

to which the telegram applied. DoRAN

Once the principle I have accepted is applied to the MClINNON.

facts of the case, no room for doubt can exist as to the Davies J.

identity of the Alberta bonds or the meaning of the
words "our terms," or as to the statute having been
complied with.

The appeal, therefore, fails and must be dismissed
with costs.

IDINGTON J.-The telegram of 3rd June, 1914, from

appellant to his friend and agent, Daude, as follows:-
E. Daude,

Hotel Martinique, June 3rd, 1914.
New York, N.Y.

The Alberta Bonds which you have particulars of, no one else has
for sale. I absolutely bought them yesterday after our 'phone con-
versation, they agreeing to our terms. Put sale through at once.

(Sgd.) J. J. DORAN.
Rush charge.

seems to dispose of the appellant's pretension that he
was only an agent of respondents, and opens the way
to find in the rest of the correspondence evidence to
satisfy the Statute of Frauds, assuming the contract
falls within the requirements of that statute.

I think that with no other oral evidence than such
as permitted in such cases to enable one to understand
what the parties were about, there is enough in the
correspondence to demonstrate therefrom a contract
evidenced in writing to comply with the statute.

As to the alleged misrepresentation, I do not think
even if a possible defence that the appellant can main-
tain it in face of the fact that after full knowledge of
its alleged effect he continued instead of repudiating
to act as he did.

I think the damages are more questionable, but I
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am unable to say, as matter of law, that the loss to
DORAN respondents was less than the learned trial judge has

McKINNON. assessed.
Idington J. The appeal should be dismissed with costs.

DUF J. (dissenting)-I would allow this appeal.

ANGLIN J.-In view of the explicit finding of the
learned trial judge that the plaintiffs and their wit-
nesses are to be credited rather than the defendant
and his witness Daude, it is quite impossible to reverse
the holding, concurred in by all the appellate judges,
that the defendant contracted to purchase the bonds
in question as a principal.

I am also satisfied, for the reasons assigned by Mr.
Justice Riddell, that if there was misrepresentation as
to prior negotiations in New York in regard to these
bonds, the defendant, with full knowledge, elected not
to exercise any right to rescind to which such mis-
representation might have given rise. The evidence
shews that he knew of the prior attempted sale to
Harris, Forbes & Co. (of which he complains) before
the 17th June. He did not then repudiate the pur-
chase. On the contrary, in answer to a telegram of
the plaintiffs of the 26th June,

When will you take delivery Albertas? Expect hear from you
twenty-fourth.

Doran wired on the 28th:-

Delay greatly your fault. Doing best settle matter fast as possible.
Impossible settle by twenty-fourth. Will close deal as soon as possible.
Expect have situation settled by Friday. Claftin's failure hurt market.

Money situation very bad. If necessary hold bonds subject to prior
sale by you.

Subsequent letters and telegrams from the defend-
ant and Daude put in evidence 8hew that they con-
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sidered the contract with the plaintiffs in existence at 1916

least down to the 25th July. The first suggestion of DORAx

repudiation comes from Daude on the 13th August, McKoINNO.

after the plaintiffs had sent further communications Anglin J.

pressing for payment.
The only question requiring further consideration is

the defence raised by the fourth section of the Statute of
Frauds, which admittedly applies to the transaction.
Driver v. Broad(1).

On the 3rd of June the defendant telegraphed to
his representative, or partner, Daude:-

The Alberta Bonds which you have particulars of, no one else has
for sale. I absolutely bought them yesterday after our 'phone con-
versation, they agreeing to our terms. Pui sale through at once.

This telegram puts beyond controversy the fact
that the defendant purchased the Alberta bonds.
It is conceded that the identity of these bonds has been
fully established by prior letters signed by the defend-
ant, which also state the names of the vendors, the
price, and an arrangement as to commission and place
of payment and delivery. The only objection taken
to the sufficiency of the telegram of the 3rd June as a
memorandum to satisfy the Statute of Frauds is that
the phrase, "our terms," might refer to some terms
arranged over the telephone on the previous day other
than and in addition to those set forth in the plaintiffs'
original circular offering the bonds for sale, which
admittedly formed the basis of negotiations, and is
referred to as such in Doran's letter to Daude of May
26th, repeating some of the particulars, and the sub-
sequent correspondence. A slight reduction of the
quantity of the bonds as stated in Doran's letter of
the 26th, the plaintiffs' assent to the commission for
which the defendant stipulated, and the place of pay-

(1) 118931 1 Q.B. 539, 744.
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11 ment and delivery are set forth in a telegram from
DORAN Doran to Daude of the 29th May. There is no sug-

McKINNON. gestion in the evidence that there were any other
Anglin J. "terms" of the sale. The phrase, "our terms," in the

telegram of June 3rd, is certainly ambiguous, but, upon
the authority of such cases as Baunann v. James(1),
Cave v. Hastings(2), and Ridgway v. Wharton(3), I
have no -doubt that parol evidence was properly re-
ceived to shew that terms had been stated by the de-
fendant in writing over his own signature, that there
had been no other terms than those so stated, and that
it was to the terms so stated that the telegram referred.
That evidence has been given and is conclusive.

On the 16th of June the defendant wired to Doran
as follows:-

Alberta Bonds must be paid for to-day. McKinnon's statement
shews theim worth $227,085.98, less our commission, $2,500.00, or
$224,585.98 to them. Answer at once.

This telegram clearly refers to and implies a recog-
nition of a statement of McKinnon & Co. Such a
statement had been sent to the defendant on the pre-
vious day, accompanied by an intimation that the
plaintiffs were ready to make delivery, and understood
that the defendants would take it on the following day.
The statement was in the form of an account, and
gave full particulars of the purchase. On the authori-
ties above cited, to which may be added Long v.
Millar(4), I have no doubt that the statement referred
to in Doran's telegram to Daude may be identified by
parol evidence. I think that Doran's telegram of the
16th, with McKinnon's statement of the 15th, con-
tains a sufficient memorandum to meet the require-

(1) 3 Ch. App. 508. (3) 6 H.L. Cas. 238.
(2) 7 Q.B.D. 125. (4) 4 C.P.D. 450.
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ments of the statute. It, at all events, supplies any
possible deficiency in the earlier documents. I)ORAN

No ground has been shewn for a reduction in the McKrNNON.

damages awarded. The plaintiffs disposed of the Anglin J.
bonds with reasonable promptitude, and they made
every reasonable effort to obtain the highest possible
price for them in order to protect themselves as well
as the defendant. There is no evidence that they
did not get the full market value or as high a price
as could be obtained at any time after the defendant
had repudiated his contract.

I would dismiss the appeal with costs.

BRODEUR J.-It was contended by the appellant
that his relations with the respondents were those of
principal and agent. But I am unable to concur in
such a contention.

The plaintiffs (respondents) are bond investment
brokers. They were the owners of $230,000 railway
bonds, guaranteed by the Alberta Government, and
having seen in the newspapers that Mr. Doran, the
defendant (appellant), had tendered for $1,000,000
bonds issued by the city of Toronto, approached him
with the view of selling to him their bonds.

They gave him the price at which they would dis-
pose of those bonds and they told him the allowance
or bonus they would give him.

The defendant tried to sell those bonds, and he evi-
dently got a better price than the one stipulated for
by the respondents, and, without disclosing the name
of his alleged principal, he negotiated with the respond-
ents for an outright purchase of the bonds.

On the 3rd of June, 1914, he telegraphed to Mr.
Daude, his friend or partner in New York, that he had
absolutely bought the bonds.
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1 916 With such an admission, it is impossible now for
DORAN the appellant to say that he acted as agent of the re-

MOcrNNON. spondents. It is pretty evident that he became the
Brodeur J. purchaser of those bonds.

He was then relying on some negotiations which
were being carried on in New York by Mr. Daude for
the resale of those bonds. But, unfortunately, those
New York negotiations failed, and the European war,
which, a few weeks after, was declared, rendered in-
effective all efforts he made to dispose of the bonds.
Now that he is sued in damages for breach of contract,
he claims that there was no memorandum in writing
signed by him sufficient to satisfy the Statute of
Frauds.

It becomes necessary, in order to discuss properly
that defence, to go fully into the documents, letters
and correspondence filed in the case.

At first there was a general circular issued by the
respondents, giving the quantity of bonds to be sold,
their price and conditions generally.

That circular was formally handed to Mr. Doran
on the 26th of May, and he was told that the bonds
would be sold to him at the price stated in the circular,
less one-half of one per cent. That reduction in the
price represented a sum of $1,150.

On the same day he writes to his associate or friend
Mr. Daude, apprising him of the offer, and asking
him to wire him if he could handle those bonds. On
the 29th of May he wired to Daude that McKinnon
would sell the bonds "less $2,500 to us subject to
Toronto payment and delivery." On the 30th he
wires again: "McKinnon wants confirmation re
Alberta Bonds. Answer."

On the 2nd of June the respondents write a letter
in the following terms:-
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J. J. Doran, Esq., June 2, 1914. 1916
Crown Office Bldg., DORAN

Toronto, Ont. V.

Dear Sir,-Following your telephone conversation with our Mr. McKINNON.

McKinnon, we take pleasure in confirming to you the sale of Brodeur J.
$223,700 Province of Alberta (Guaranteed) Bonds, bearing 5%, -

payable semi-annually, maturing Oct. 22nd, 1943. The price is a rate
to yield you 195% less an allowance to you of $2,500.00.

The legal opinion of J. B. Clarke, K.U., has already been obtained,
however, the legal files are not yet completed. Mr. Clarke is at present
out of town, and upon his return, which is expected in a few days,
we will take the necessary steps to have the legal papers completed
and forwarded to you in order that your solicitor may approve legality.

Assuring you of our appreciation of this our first transaction with
you, we are,

Yours very truly,

W. L. McKINNON & Co.

On the 3rd of June Doran sends the following tele-
gram to Daude:

E. Daude,
Hotel Martinique, June 3rd, 1914.

New York, N.Y.

The Alberta Bonds which you have particulars of, no-one else has
for sale. I absolutely bought them yesterday after our 'phone con-
versation, they agreeing to our terms. Put sale through at once.

J. J. DORAN.

On the 5th of June the respondents sent to the
appellant the complete legal file mentioned in their
previous letter of the 2nd of June.

He had them examined by his solicitor, Mr. Fuller-
ton, as appears by the letter of the latter of the 9th
of June.

On the 15th of June the respondents sent a state-
ment, figured as at the 16th June, shewing as at that
date the amount to be paid 8224,585.98, and closed
their letter by saying:-

As we understand that funds are now being transferred here from
New York, and that you wish to take delivery to-morrow, we shall
try to get in touch with you by telephone in the morning in order to
ascertain an hour for delivery to suit your convenience.
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1916 On the 16th of June Doran sent the following tele-
DORAN gram to Daude:-

v.
McKINNON. H1. Daude,

Brodeur J. Hotel Martinique,
New York, N.Y.

Alberta Bonds miust be paid for to-day. McKinnon statement
shows them worth $227,085.98, less our commission, $2,500.00, or
$224,585.98 to them. Answer at once.

(,Sgdl.) J. J. DORAN.
Riush charge.

It is established by the oral evidence given that all
those documents have reference to the alleged sale of
those Alberta bonds. Those letters and documents,
according to my opinion, constitute a memorandum
sufficient to satisfy the Statute of Frauds.

The correspondence between Doran and Daude is
admissible as evidence of the contract of sale. Any
note or letter written by a purchaser to a third person
containing directions to carry the agreement into execu-
tion may be a sufficient memorandum to meet the
requirements of the statute. Seagood v. Meale(1)
in 1721; Welford v. Beazely(2) in 1747; Gibson v.
Holland(3) in 1865; Sugden, Law of Vendors and
Purchasers, 14th ed., p. 139; Agnew, Statute of
Frauds, p. 244.

IWe have in the present case the circular containing
the offer of sale of those bonds. We have also the
letter of Doran to Daude of the 26th of May, stating
all the conditions at which sale could be made. It is
pretty evident, however, that the allowance of $1,150
was not considered attractive enough. They asked a
sum of $2,500. The matter of that further reduction
was discussed by Doran and McKinnon, and at last

(1) Pree. Ch. 561.
(3) L.R. 1 G.P. 1.

(2) 3 Atk. 503.
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the latter yielded, since, on the 3rd of June, Doran 1916

informs his agent or associate, Daude, that McKinnon DORAN

agreed "to our terms." We see also that that telegram McKINNON.

was sent the day after McKinnon wrote a lengthy Brodeur J.

letter giving all the conditions of the sale. Later on,
in the middle of June, Doran is seen urging upon his
New York friend to close and send the money.

There is no doubt that McKinnon's letter of the
2nd of June was binding on them; then the subsequent
note in writing, signed by Doran, is sufficient to bind
them. Parol evidence could be adduced to show that
those documents referred the one to the other, and
that the contract described by McKinnon is the same
as the one accepted by Doran.

It is a pretty well-settled rule that when one docu-
ment refers to another, the two may be read together
so as to constitute a complete memorandum. The
same rule applies if the documents can be connected
together by reasonable inference, although there is no
express reference from one document to the other.
Halsbury, vol. 7, No. 761.

On that question of reference I will quote also the
following decisions in support of the respondents' con-
tentions: Dobell v. Hutchinson(1) in 1835; Ridgway v-
TVharton(2) in 1856; Baunann v. James(3) in 1868;
Long v. Millar(4) in 1879; Cave v. Hastings, 1881(5). In
so far as I have been able to find, these decisions have
never been overruled, and are accepted as the settled
law of the land. The appellant relied mostly on: Pierce
v. Corf (6) in 1874; Taylor v. Snith(7) in 1892; Potter
v. Peters(8) in 1895.

(1) 3 A. & E. 353. (5) 7 Q.B.D. 125.
(2) 6 H.L. Cas. 23N. (6) 29 L.T. 919.
(3) 3 Ch. App. 50S. (7) [1893] 2 Q.B. 65.
(4) 4 C.P.D. 430. (8) 72 L.T. 624.
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1916 In those three cases the documents contain no refer-
DORAN ence to one another, and could not be connected by

V.
McKINNoN. reasonable inference from the circumstances of the case.

Brodeur J. They have never been considered, however, as over-
ruling the decision rendered by the House of Lords in
the case of Ridgway v. Wharton(1).

The case of Potter v. Peters(2) was decided by
His Lordship Mr. Justice Kekewich, in 1895, the same
judge who, in 1887, rendered judgment in the case of
Wylson v. Dunn(3), where a letter, not referring ex-
pressly to a former one, contained the declaration that
he was willing to take half an acre of the land "as
agreed upon," was held, however, as containing a
sufficient reference to form a valid contract within the
Statute of Frauds.

In Taylor v. Smith(4) an invoice of the goods was
sent by the plaintiffs to the defendant, and the carrier
also sent an advice note to inform him of the arrival
of the goods. That advice note specified the quantity
of goods, but did not state their price nor refer to the
invoice or any other document. The defendant, after
inspection, wrote on the advice note: "Rejected; not
according to representation." It was held that there
was not a sufficient note of the bargain as required by
the Statute of Frauds.

No reference was made by the judges who decided
Taylor v. Smith(4) to Ridgway v. Wharton(1). One
of the judges has referred, however, to the case of
Long v. Millar(5), which I have quoted above, and
said the case of Taylor v. Smith(4) wanted the main

(1) 6 H1.L. Cas. 23S. (3) 34 Ch. D. 569.
(2) 72 L.T. 624. (4) [18931 2 Q.B. 65.

(5) 4 C.P.D. 450.
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element to be found in the Millar Case(1), viz., the
existence in a document signed by the defendant of
words referring to a contract of purchase.

I have, then, come to the conclusion that the appel-
lant, in the present case, fails, and that his appeal
should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: James S. Fullerton.

Solicitors for the respondents: Clarke & Swabey.

1) 4 C.'.D. 450.
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191e JOHN PIGGOTT AND SONS (Sup-
*June 5 APPELLANTS;

June l5 PLIA1NTS) .. . ... .. ... . . . .. .. . .*June 1b.I

AND

HIS MAJESTY THE KING (RESPOND-
ENT) ..... ....................... R N T

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Crown-Negligence-Injury to "property on public work"-Jurisdiction
-R.S.C. [19061 c. 140, s. 90 (b) and (c).

To make the Crown liable, under sub-see. (c) of section 20 of the "Ex-
chequer Court Act" (R.S.C. [19061 ch. 140), for injury to prop-
erty, such property must be on a public work when injured.
Chamberlin v. The King (40 Can. S.C.R. 350) and Paul v. The
King (38 Can. S.C.R. 126) followed. Letourneau v. The King
(33 Can. S.C.R. 335) overruled.

Injury to property by an explosion of dynamite on property ad-
joining a public work is not "damage to property injuriously
affected by the construction of a public work" under sec. 20 (b)
of the Act.

APPEAL from a judgment of the Exchequer Court
of.Canada dismissing the suppliants' Petition of Right.

Servants of the Crown engaged in building a cement
dock on the Detroit River caused damage to suppliants'
dock adjoining the work by their blasting operations.
The suppliants claimed damages by Petition of Right,
which was dismissed by the Exchequer Court for want
of jurisdiction. They then appealed to the Supreme
Court of Canada.

W. L. Scott for the appellants-referred to Letourneux
v. The King (1).

*PRESENT:-Sir Charles Fitzpatrick C.J. and Davies, Idington,
Anglin and Brodeur JJ.

(1) 33 Can. S.C.R. 335.
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Newcombe K.C. for the respondent cited Paul v. u91
The King(1); Chamberlin v. The King(2). PIGGOTT

V.
THE KING.

THE CHIEF JUSTICE.-The appellants brought their The Chief
Petition of Right to recover damages against the Crown Justice.

for injuries alleged to have been caused to their dock
through negligence in the course of the work of con-
structing a public dock 100 feet from the premises of
the petitioners.

The "Exchequer Court Act" provides, section 20 (so
far as material):-

The Exchequer Court shall also have exclusive original jurisdiction
to hear and determine the following matters:-

(a) Every claim against the Crown for property taken for any
public purpose;

(b) Every claim' against the Crown for damage to property in-
juriously affected by the construction of any public work;

(c) Every claim against the Crown arising out of any death or
injury to the person or to property on any public work resulting from
the negligence of any officer or servant of the Crown, while acting within
the scope of his duties or employment.

At the trial it was pointed out by the Judge of the
Exchequer Court that, excepting by statute, the Crown
was not liable for wrongs committed by its servants,
and that section 20 (c) of the "Exchequer Court Act,"
the only statutory provision imposing such liability,
did so only in the case of injury to property on any
public work.

The appellants now seek to rest their case upon sec-
tion 20 (b) of the Act. This, however, is to confuse
two kinds of action of entirely different nature. Para-
graphs (a) and (b) of section 20 are dealing-with ques-
tions of compensation, not of damages.

Compensation is the indemnity which the statute
provides to the owner of lands which are compulsorily

(2) 42 Can. S.C.R. 350.
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1916 taken in, or injuriously affected by, the exercise
PIGGOTT of statutory powers.

V.
THE KING. For acts done in pursuance of statutory powers
The Chief there can be no damages, for, the acts being made law-

Justice.
Jc ful by the statute, the doing of them can occasion no

wrong. For loss occasioned by the doing of such acts
compensation is the remedy provided by statute.

It is clear that in the case of a private company
or individual committing such acts as those alleged in
the petition of. right, the appellants would have had
their remedy in an action for damages. The Crown,
however, cannot be sued for what would, between sub-
jects be a wrong done, except in so far as provided by
statute.

It follows that the appellants cannot establish a
claim either to compensation under paragraph (b) or
to damages under paragraph (c) of section 20 of the
"Exchequer Court Act," and their action accordingly
fails.

The appeal must be dismissed with costs.

DAVIES J.-I think this appeal must be dismissed
with costs as being directly within the construction of
the "Exchequer Court Act" laid down by this court
in the cases of Paul v. The King(1) and Chamberlin
v. The King(2).

IDINGTON J.-When the "Petition of Right Act,"
1875, 38 Vict. ch. 12, was passed, it recited the expedi-
ency of making provision for proceeding by way of
petition of right, and to assimilate the proceedings on
such petitions, as well as in suits by the Crown, to the

(1) 38 Can. S.C.R. 126.
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course of practice and procedure in force in actions and 1916

suits between subject and subject. PIGGOTT

It enacted by the first clause thereof that the peti- THE KING.

tion should set forth with convenient certainty the Idington J.

facts entitling the suppliant to relief.
That held out a very comprehensive purpose of

relief, but by section 8 there was, in a section that
began in an equally comprehensive spirit outlining the
practice and procedure to be applied, the following
proviso:-

Nothing in this Act shall be construed to give to the subject any
remedy against the Crown, in any case in which he would not have
been entitled to such remedy in England under similar circumstances
by the laws then in force there prior to the passing of the Imperial
statute, 23 and 24 Victoria, chapter 34, intituled, "An Act to amend
the law relating to Petitions of Right to simplify the proceedings and to
make provisions for the costs thereof."

It was intended by other parts of that Act to execute
its purposes by and through the ordinary courts of the
province. In consequence of the establishment of this
court immediately after such enactment, combined with
a power of exercising the functions of an exchequer
court, that Act was repealed by 39 Vict. ch. 27, sec. 1.
And the jurisdiction to try such Petitions of Right was
allotted to the Exchequer Court.

By section 19 of that statute, there was, amongst
other things, enacted that it was not to give to the
subject any remedy against the Crown save in such
cases as embraced in above quoted proviso.

By the later. development of the jurisdiction of the
Exchequer Court, when separated from this court,
it so turned out that the limits of relief under
the "Petition of Right Act " were confined to the juris-
diction given that court.

Indeed, it has inadvertently, as I submit, been some-
times said that court had been given not only a juris-
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1916 diction, but that its provisions created a right to relief
PIGOT as well as supplied a remedy.

THE KING. The measure of relief intended by the "Petition of

Idington J. Right Act" was, I think, wider than that jurisdiction,
but, inasmuch as the jurisdiction given in the Exchequer
Court was the only jurisdiction to try any such claims,
the only practical relief given was that assigned by
the said "Exchequer Court Act."

The result has been to limit by the jurisdiction
given the only relief, and that is less than, though
probably intended to be coterminous with, the relief
given in the Imperial Act above quoted.

It would be impossible properly to extend the
express language of the jurisdiction given, by means
of any section denying the right to be greater than
something else.

The absurdity has continued for many years; and
probably justice has often been thereby denied.

The sub-section (c) of section 2 of the "Exchequer
Court Act" under which the appellant seeks relief
reads as follows:-

(c) Every claim against the Crown arising out of any death or
injury to the person or to property on any public work resulting from
the negligence of any officer or servant of the Crown while acting
within the scope of his duties or employment.

This case illustrates what a stupid enactment this
IS.

The words therein, "on any public work," rendered
it impossible, in the case of Chamberlin v. The King(1),
for us to interfere, solely because the injury, if any,
was done to property a long distance from the place
wbere the public work existed from which it was said
the cause of the destruction of suppliant's property
originated.

(1) 42 Can. S.C.R. 350.
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The cause of the injury there in question was alleged 1916

to be the issuing of fire from an improperly constructed PIGGOTT

or guarded smoke stack. Tim KING.

The court below had therein found there was, in Idington J.

fact, no well-grounded cause of complaint, but the sup-
pliant had a right to have us rehear the case and deter-
mine the merits of the appeal if there had been Juris-
diction in the Exchequer Court.

He was in law properly refused, and the decision
was put, I suspect, upon the ground of jurisdiction
alone not only as a proper way of disposing of the
appeal, but a means of bringing home to others the
actual condition of the law.

The learned trial judge herein has followed, properly
as I conceive, that decision.

This case illustrates how absurd and barbarous the
law is.

If counsel for the suppliant states correctly the
facts, then the servants of the Crown negligently used
dynamite in such a way as to blow up a pier belonging
to the suppliant.

The property owned by the suppliant and by the
Crown formed at the time parts of a long pier, of which
it was desired by the Crown to destroy part of that
which it had acquired, and, in doing so, unintentionally,
I assume, destroyed part of that same work which
had passed into the suppliant's possession.

What right would any private owner ever imagine
he could have to use dynamite under such circumstances
until he had severed clearly and completely the con-
nection between the properties so that there could be
no risk of such consequences as alleged?

However that may be in fact, there can be no ques-
tion that, under the plain language of the sub-section,
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191e dynamite or other explosive might be so used on such
PIoGoTT a property as to smash to pieces men and property

THE KING. lawfully beside it, and neither owner nor representative
Idington J. could recover for such damages.

The men guilty might be prosecuted criminally and
sent to prison, but civil damages there could be none
recoverable under this sub-section (c).

And all that, I suspect, comes of someone con-
fusing provisions relative to Crown property found in
the statutes preceding this with other subject matters
that had to be provided for.

I cannot put the. construction Mr. Scott asks us to
put on the word "construction" in the preceding sub-
section, and get out of the difficulty that way.

It was destruction the respondent's servants were
engaged in, and not even construction in a sense
different from that for which I think the word stands
as I read it in sub-section (b).

I respectfully submit that the sooner the probably
misplaced words, "on any public work," are stricken
out of sub-section (c) the better.

I think the appeal must be dismissed, but should
we give costs? I think not.

ANGLIN J.-I respectfully concur in the reasons
assigned by the learned judge of the Exchequer Court
for dismissing this action. Since the decisions in
Chamberlin v. The King(1) and Paul v. The King(2),
Letourneux v. The King(3) is not authority for main-
taining such an action. As to clause (b) of section 20
of the "Exchequer Court Act," invoked in this court
by the suppliant, damage to property sustained in the

(1) 42 Can. S.C.R. 350. (2) 38 Can. S.C.R. 126.
(3) 33 Can. S.C.R. 335.
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course of construction of a public work through negli- 1916

gence or otherwise is not "damage to property in- PIGoTT

juriously affected by the construction" of such public THE Kix.

work. Brodeur J.

BRODEUn J.-The claim made against the Crown
may result from the negligence of its officers, but does
not arise out of an injury "on any public work."

There has been a long series of decisions of this
court to the effect that the provisions of section 20,
sub-section (c), of the "Exchequer Court Act" render
the Crown liable for injury to property only when the
property is situated on a public work. City of Quebec
v. The Queen(1); Larose v. The King(2); Paul v. The
King(3); Chamberlin v. The King(4).

It may be that the provisons of the section have not
been given a very wide construction by those decisions,
but the latter seem to have been accepted by Parlia-
ment, since no legislation has ever been passed to
extend the jurisdiction of the Exchequer Court to all
claims for damages arising from the negligence of a
servant of the Crown while acting within the scope of
his duties on a public work.

Until such legislation is passed, we are bound by
these decisions, and it is then necessary for the plain-
tiffs, if they sue for damages, to shew that the injury
to their property has occurred on a public work.

Their appeal fails because they have been unable to
prove such injury.

Appeal dismissed with costs.

Solicitors for the appellants: Rodd, Wigle & McHugh.
Solicitor for the respondent: T. G. Meredith.

(1) 24 Can. S.C.R. 420.
(2) 31 Can. S.C.R. 206.

(3) 38 Can. S.C.R. 126.
(4) 42 Can. S.C.R. 350.
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AGENCY
See PRINCIPAL AND AGENT.

APPEAL-Jurisdiction-Matter originat-
ing in inferior court-Transfer to superior
court-Extension of time for appealing-
Special leae-"Supreme Court Act," ss.
37c, 71.] An action commenced in the
District Court was, by consent of the
parties, transferred to and subsequently
carried on in the Supreme Court of Sas-
katchewan as if a new writ had been issued
therein; the statement of claim, pleadings
and proceedings being all filed and taken
in the latter court.-Held, that, although

APPEAL-continued.
the proceedings, after the issue of the
writ, had all been carried on in the court
of superior jurisdiction, yet as the cause
originated in a court of inferior jurisdic-
tion, an appeal de plano would not lie
to the Supreme Court of Canada. Tucker
v. Young (30 Can. S.C.R. 185), followed.
-An order in the Supreme Court of Sas-
katchewan was made extending the time
for appealing beyond the sixty days lim-
ited for bringing the appeal by the "Su-
preme Court Act," under sec. 71. On an
application, under section 37c of the
"Supreme Court Act," for special leave
to appeal.-Held, also, following Goodison
Thresher Co. v. Township of McNab (42
Can. S.C.R. 694), that, notwithstanding
the order extending the time for appealing
made in the court appealed from; the
Supreme Court of Canada had no juris-
diction to grant special leave for an appeal
after the expiration of the sixty days
limited for bringing appeals by section 69
of the "Supreme Court Act." HILLMAN V.
IMPERIAL ELEVATOR AND LumBER CO.

.... 15

2--Jurisdiction - Winding-up proceed-
ings-Time for appealing-Amount in con-
troversy-Construct ion of statute-"Sup-
reme Court Act," R.S.C., 1906, c. 139, ss.
46, 69, 71-" Winding-up Act, " 1906, c. 144,
ss. 104, 106-Practice-Affirming jurisdic-
tion-Motion in court-Discretionary order
by judge.] Per Fitzpatrick C.J. and Iding-
ton and Brodeur JJ. (Duff and Anglin JJ.
contra). The appeal to the Supreme
Court of Canada given by section 106 of
the "Winding-Up Act," R.S.C., 1906, ch.
144, must be brought within sixty days
from the date of the judgment appealed
from, as provided by section 69 of the
"Supreme Court Act," R.S.C., 1906, ch.
139. After the expiration of the sixty days
so limited neither the Supreme Court of
Canada nor a judge thereof can grant
leave to appeal. Goodison Thresher Co. v.
Township of McNab (42 Can. S.C.R.
694), and Hillman v. Imperial Elevator
and Lumber Co. (53 Can. S.C.R. 15), fol-
lowed; Grand Trunk Railway Co. v. De-
partment of Agriculture of Ontario (42
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APPEAL-continued..
Can. S.C.R. 557). distinguished.-Per
Duff J. (dissenting). Under section 106
of the " Winding-up Act," the application
for leave to appeal may be made after the
expiration of sixty days from the date of
the judgment from which the appeal is
sought and, whether it be made before or
after the expiration of the sixty days,
lapse of time should be considered by the
judge applied to and acted on by him, in
the exercise of discretion, according to the
circumstances of the case.-Per Anglin J.
(dissenting). On such an application for
leave to appeal, the provisions of section
71 of the "Supreme Court Act" apply
and an extension of the time for appealing
may be obtained thereunder.-Per Iding-
ton J. There is no authority under which
an application for an order affirming the
jurisdiction of the Supreme Court of
Canada to entertain anr appeal can be
made to the court; the proper and only
course is by application to the registrar
acting as judge in chambers.-Per Duff
J. Although not strictly the proper pro-
cedure, the objection to such an applica-
tion may be waived.-Per Duff J. Sec-
tion 106 of the "Winding-up Act" im-
poses a further condition of the right of
appeal over and above those imposed by
sections 69 and 71 of the "Supreme Court
Act;" an applicant, having obtained leave
after the expiration of the time limited for
appealing, is still obliged to satisfy a judge
of the court appealed from that special
circumstances justify an extension of
time, and it is the duty of that judge
to exercise proper discretion in making
such an order on his own responsibility.
Attorney-General v. Emerson (24 Q.B.D.
56), and Banner v. Johnston (L.R. 5 H.L.
157), referred to. -Per Brodeur J. In the
case of appeals from judgments rendered
under the "Winding-up Act" the juris-
diction of the Supreme Court of Canada is
determined by section 106 of the "Wind-
ing-up Act" and is dependent solely upon
the amount involved in the judgment ap-
pealed from and not upon the amount de-
manded in the proceedings on which that
judgment was rendered. GREAT NORTH-
ERN CONSTRUCTION Co., RE Ross v.
Ross, BARRY & MCRAE ........... 128

3-Jurisdiction-Title to land-Fraudu-
lent conveyance-Statute of Elizabeth.] In
an action to set aside a conveyance of
land by the defendant to his wife as in-
tended to defeat, hinder or delay creditors,
no title to real estate is in question to

APPEAL-continued.
give the Supreme Court of Canada juris-
diction to entertain an appeal under sec.
48 (a) of the Supreme Court Act. Duff
and Brodeur JJ. contra. BATEMAN V.
SCOTT ....... .................... 145

4--Final judgment - Substantive right
-"Supreme Court Act," s. 2 (e)-3 & 4
Geo. V., c. 51-Procedure-Service out of
jurisdiction-Costs.] No appeal lies to
the Supreme Court of Canada from a jiudg-
ment of the Supreme Court of New Bruns-
wick affirming the decision of a judge who
ref used to set aside his order for service of a
writ out of the jurisdiction. Idington J.
dissenting.-Per Davies and Anglin JJ.
The judgment appealed from (44 N.B.
Rep. 88) did not dispose of any substan-
tive right * * * in controversy in the
action and therefore was not a final judg-
ment as that term is defined in 3 & 4
Geo. V., ch. 51.-The appeal was quashed
but respondent was only given the general
costs of appeal to the date of the motion
to quash as he had not conformed to the
requirements of Supreme Court Rules
4 and 5. ST. JOHN LUMBER CO. V. ROY

......... 310

5--Jurisdiction - Court of Review -
Arts. 68 and 69 C.P.Q.-"Supreme Court
Act," R.S.C. 1906, c. 139, s. 40.] By
article 69 of the Quebec Code of Civil
Procedure and the third clause of article
68. as amended by 8 Edw. VII., ch. 75,
an appeal lies to the Judicial Committee
of the Privy Council, in certain cases,
from judgments of the Court of Review,
where the amount or value of the thing
demanded exceeds S5,000. Section 40 of
the "Supreme Court Act," R.S.C., 1906
ch. 139, provides for appeals from the
Caurt of Review to the Supreme Court
of Canada, in cases which are not appeal-
able to the Court of King's Bench, but are
appealable to the Privy Council.-Held,
Anglin J. dissenting, that the words "the
thing demanded" in the third clause of
article 68 of the Code of Civil Procedure
refer to the demande in the action, and
not to the amount recovered by the judg-
ment, if they are different; consequently,
an appeal lies, in such cases, from the
judgments of the Court of Review to
the Supreme Court of Canada where the
amount or value claimed in the declara-
tion exceeds five thousand dollars. Allan
v. Pratt (13 App. Cas. 780); Dufresne v.
GuiTemont (26 Can. S.C.R. 216); and
Citizens Light and Power Co. v. Parent

636 INDEX.
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APPEAL-continued.
(27 Can. S.C.R. 316) discussed; Town of
Outremont v. Joyce (43 Can. S.C.R. 611)
and Dominion Salvage and Wrecking Co.
v. Brown (20 Can. S.C.R. 203), referred
to. BEAUVAIS V. GENGE.............. 353

6--Appeal from Court of Review Juris-
diction Amount in controversy- Addition
of cost of exhibits.] The cohts of exhibits
claimed (by the action) which may
be taxable as costs in the cause
between party and party, cannot be added
to the amount of the demande in order to
increase the amount in controversy to the
sum or value necessary to give the right of
appeal to the Supreme Court of Canada.
Dufresne v. Guivremont (26 Can. S.C.R.
216), followed. MONTREAL TRAMWAYS CO.
v. McGILL ...................... 390

7--Jurisdiction - "Final judgment"-
"Supreme Court Act," s. 38 (c).] The
jurisdiction of the Supreme Court of
Canada to entertain the appeal was ques-
tioned by the Chief Justice and Tdington
J. on the ground that the judgment ap-
pealed from was not a "final judgment."
Davies J. was of opinion that, as the
suit was "in the nature of a suit or pro-
ceeding in equity," an appeal lay to the
Supreme Court of Canada in virtue of
sub-sec. (c) of sec. 38 of the "Supreme
Court Act," R.S.C., 1906, ch. 139. Anglin
J. thought that, as a matter of discretion,
the Court might decline to hear such an
appeal. JONES v. TUCKER .......... 431

AND see CONTRACT 2.

8--Railways Expropriation of lands
- Arbitration Jurisdiction of court of
appeal - Reference bark to arbitrators -
Proceedings by arbitrators -- "Alberta
Evidence Act," 1910 - Alberta "Arbitra-
tion Act," 1909-Alberta "Railway Act,"
1907............................ 519

See ARBITRATION AND AWARD 1.

ARBITRATION AND AWARD --- Rail-
ways - Expropriation of lands - Appeal
- Jurisdiction of court on appeal-Refer-
ence back to arbitrators -Proceedings by
arbitrators-Receiving opinion testimony -
Number of witnesses examined-" Alberta
Evidence Act," 1910-Alberta "Arbitra-
tion Act," 1909-Alberta "Railway Act,"
1907-Setting aside award-Evidence-
Admission in prior affidavit-Ascertaining
value of lands.] The provisions of the

ARBITRATION AND AWARD-con.
Alberta "Arbitration Act" of 1909, in
relation to references to arbitration, apply
to proceedings on arbitrations under the
Alberta "Railway Act" of 1907, and give
power to the court or a judge, on an appeal
from the award made, to remit the mat-
ters referred to the arbitrators for re-
consideration. Anglin J. inclined to the
contrary opinion. - Per Davies, Iding-
ton and Anglin JJ. (Fitzpatrick C.J. con-
tra). When arbitrators have violated the
provisions of section 10 of the "Alberta
Evidence Act" of 1910 by receiving the
testimony of a greater number of expert
witnesses than three, as thereby limited,
upon either side of the controversy, their
award should be set aside by the court
upon an appeal.-Per Fitzpatrick C.J. and
Idington J. (Davies J. contra). An affi-
davit of the party whose property has been
expropriated, made for different purposes
several years prior to the expropriation
proceedings, cannot properly be taken into
consideration by arbitrators as evidence
establishing the value of the property at
the time of its expropriation.-Per Iding-
ton and Brodeur JJ. In the circum-
stances of the case the arbitrators were
not functi officiis, as their award had been
invalidly made.-The appeal from the
judgment of the Appellate Division of the
Supreme Court of Alberta (8 Alta. L.R.
379) and the cross-appeal therefrom were
dismissed with costs. CANADIAN NORTH-
ERN WETERN RWAY. Co. v. MOORE. 519

2---E.rpropriation-Business premises-
Special ralu"-Mode of estimating compen-
sation............... ...... 416

SEE EXPHOPRIATION 1.

ASSESSMENT AND TAXATION-Mu-
nicipal corporation - -Exempt ions -Crown
lands-Allotment for irrigation purposes
- Ungranted concession -Construction of
statute-Words and phrases-" Land"-
"Owner" "Occupant" - Constitu-
tional law -B.N.A. Act, 1867," s. 125-
Alberta "Rural Municipality Act," 3 Geo.
V., c. 3-"Irrigation Act." R.S.C., 1906,
c. 61.] Under sections 249, 250 and 251 of
the Alberta "Rural Municipality Act," 3
Geo. V., ch. 3, as amended by section 30
of the statutes of Alberta, 4 Geo. V., ch.
7, a purchaser of lands for irrigation pur-
poses, under the "Irrigation Act," R.S.C.,
1906, ch. 61, entitled to possession and to
complete the purchase and take title
thereof (such lands remaining in the mean-

INDEX. 637
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ASSESSMENT AND TAXATION-con.
time, Crown lands of the Dominion of
Canada), is an "occupant" of "lands"
within the meaning of those terms as de-
fined by the interpretation clauses of the
"Rural Municipality Act," and has there-
in a beneficial and equitable interest in
respect of which municipal taxation may
be imposed and levied. Such interest
is not exempt from taxation under sub-
section 1 of section 250 of the "Rural
Municipality Act," nor under section 125
of the "British North America Act,
1867." Calgary and Edmonton Land Co. v.
Attorney-General of Alberta (45 Can. S.C.R.
170), and Smith v. Rural Municipality of
Vermilion Hills (49 Can. S.C.R. 563), ap-
plied. The Chief Justice and Duff J. dis-
sented.-Per Fitzpatrick C.J. Sections
250 and 251 of the Alberta "Rural Muni-
cipality Act" make no provision for the
assessment and taxation of an interest held
in lands exempted from taxation.-Per
Anglin J. The provisions of the Alberta
"Rural Muicipality Act" relating to
assessment and taxation which could affect
such lands as those in question deal only
with interests therein other than those
of the Crown and their value.-Judgment
appealed from, 23 D.L.R. 88; 31 West.
L.R. 725, affirmed, Fitzpatrick C.J. and
Duff J. dissenting. (Leave to appeal to
Privy Council refused, 30th Oct., 1916.)
SOUTHERN ALBERTA LAND CO. v. RURAL
MUNICIPALITY OF MCLEAN ........ 151

2--Sale for delinquent taxes-Tax sale
deed-Premature delivery-Statutory auth-
ority-Condition precedent - Evidence -
Presumption - Curative enactment -
"Assessment Act," B.C. Con. Acts, 1888,
c. 111, s. 92-B.C. "Assessment Act,
1903", 3 & 4 Edw. VII., c. 53, ss. 125,
153, 156-Certificate of title (B.C.).] The
British Columbia "Assessment Act"
(Con. Acts, 1888, ch. 111, see. 92), pro-
vides that the owner shall have the right
to redeem land sold "at any time within
two years from the date of the tax sale or
before delivery of the conveyance to the
purchaser at the tax sale." The tax sale
deed in question was dated on the day
before the expiration of two years from
the date of the tax sale. The B.C. "Assess-
ment Act, 1903," 3 & 4 Edw. VII., ch. 53,
secs. 125, 153 and 156, declares that all
proceedings which may have been hereto-
fore taken for the recovery of delinquent
taxes under any Act of the province, by
public sale or otherwise, should be valid
and of full force and effect; that tax sale

ASSESSMENT AND TAXATION-con.
deeds should be conclusive evidence of
the validity of all proceedings in the sale
up to the execution of such deed, and that
such sale and the official deed to the pur-
chaser of any such lands shall be final and
binding upon the former owners of the
said lands and upon all persons claiming
by, through or under them.-Held, per
Fitzpatrick C.J. and Idington and Anglin
JJ. (reversing the judgment appealed from
(9 West. W.R. 440; 24 D.L.R. 851)),
Davies and Brodeur JJ. dissenting, that,
in the absence of evidence to the con-
trary, it must be presumed that the de-
livery of the conveyance to the tax sale
purchaser took place on the date of the
tax sale deed; that the execution and de-
livery thereof were premature, and, there-
fore, the conveyance was ineffectual and
insufficient to justify the issue of a certifi-
cate of title under the provisions of the
"Land Registry Act" or of the "Torrens
Registry Act, 1899," nor could the cura-
tive clauses of sections 125, 153 and 156
of the "Assessment Act, 1903" be applied
so as to have the effect of validating the
void conveyance. HERON v. LALONDE

....... 503

AWARD

See ARBITRATION AND AWARD.

BILLS OF LADING-Guarantee-Sale of
goods - Payment of draft - Guarantee by
bank-Goods at disposal of consignor.]
M., of Toronto, ordered two cars of
oranges from a purchasing agent in Cali-
fornia, and the Pioneer Bank cashed a
draft on M. for the cost on receipt of the
following telegram from the Bank of
Commerce: "We guarantee payment of
drafts on J. J. M. with bills lading at-
tached * * * covering two cars oranges,
etc." The goods were shipped and con-
signed by the bills of lading to "Mutual
Orange Distributors (shippers) notify J. J.
M." A note was printed on it to deliver
without B/L on written order of shippers.
When the goods arrived, M. refused to
accept them, and an action was brought
on the bank's guarantee.-Held, affirming
the judgment of the Appellate Division
(34 Ont. L.R. 531), Idington J. dissenting,
that the Bs/L were not in a form to pro-
tect the defendant bank; that they left
the goods under the entire control of the
shippers and the guarantor was deprived
of its security on the responsibility of its
customer or the carrier; and that, though
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BILLS OF LADING-continued.
an action against M, for the price of the
goods might have succeeded, that on the
guarantee must fail. PIONEER BANK V.
CANADIAN BANK OF COMMERCE.... 570

BOARD OF RAILWAY COMMIS-
SIONERS-Board of Railway Commis-
sioners - Jurisdiction - Provincial cross-
ing - Dominion railway - Change of
grade - Elimination of level crossing-
Substitution of subway - Public protection
and safety-Power to order provincial rail-
way to share in payment of cost-" Railway
Act" ss. 8 (a), 59 and 288.] The provisions
of the "Railway Act"empowering th'e
Board of Railway Commissioners to ap-
portion among the persons interested
the cost of works or constructions which it
orders to be done or made are intra vires.-
On Avenue Road, Toronto, the tracks of
the Toronto Ry. Co. crossed those of the
C.P. Ry. Co. at rail level. On report of
its chief engineer that this crossing was
dangerous the Board, of its own motion,
ordered that the street be carried under
the C.P. Ry. tracks. This change of grade
relieved the Toronto Ry. Co. from the
expense of maintaining an interlocking
plant and benefited it otherwise.-Held,
that the order was made for the pro-
tection, safety and convenience of the
public; that the Toronto Ry. Co. was a
"company interested or affected by such
order;" and that the Board had juris-
diction to direct that it should pay a por-
tion of the cost of the subway. British
Columbia Electric Railway Co. v. Van-
couver, Victoria and Eastern Railway Co.,
[1914] A.C. 1067, distinguished.-The
agreement between the Toronto Ry. Co.
and the City of Toronto by which the
former was given the right to lay its
tracks on certain streets including Avenue
Road did not affect the power of the Board
to make said order. TORONTO RAILWAY
Co. v. CITY OF TORONTO .......... 222

2-Railway Board - Powers - "Rail-
way Act" and amendments - Bell Tele-
phone Co.-Use of long distance lines-
Compensation-Loss of local business-
Competing companies - Special toll.] Un-
der the provisions of the "Railway Act"
and its amendment by 7 & 8 Edw. VII.,
ch. 61, the Railway Board has power to
authorize a charge in addition to the
established rates of the Bell Telephone
Co. as compensation for the use of its
long distance lines. Idington J. contra.-

BOARD OF RWAY. COMMRS.-con.
By said Acts the Board is authorized to
provide compensation to the Bell Tele-
phone Co. for loss in its local exchange
business occasioned by giving independent
companies long distance connection.
Davies and Idington JJ. contra.-The
Board has power also to authorize pay-
ment of a special rate by companies com-
peting with the Bell Co. who obtain the
lona distance connection, though non-
competing companies are not subjected
thereto. Idington J. contra. INGERSOLL
TELEPHONE Co. v. BELL TRLEPHONE CO.
OF CANADA ..................... 583

BY-LAW - Altering streets - Partial
closing of highway-Exchange for adjacent
land-Assent of ratepayers......... 459

See MUNICIPAL CORPORATION 1.

CARRIER - Guarantee by bank - Sale
of goods-Payment of draft-Bill of lading
-Goods at disposal of consignor .... 570

See GUARANTEE.

CASES
1- Allan v. Pratt (13 App. Cas. 780)
discussed ....................... 353

See APPEAL 5.

2--Attorney-General v. Emerson (24
Q.B.D. 56) referred to............ 128

See APPEAL 2.

3--Attorney-General for Canada v.
Giroux (Q.R. 24 K.B. 433) affirmed.. 172

See CROWN LANDS 2.

4--Banner v. Johnston (L.R. 5 H.L.
157) referred to..................... 128

See APPEAL 2.

5- Baumann v. James (3 Ch. App. 508)
followed...................... 609

See CONTRAcT 6.

6- British Columbia Electric Rway. Co.
v. Stewart ((1913) A.C. 816) applied. 459

See MUNICIPAL CORPORATION 1.

7-British Columbia Electric Rway. Co.
v. Vancouver, Victoria and Eastern Rway.
Co. ((1912) A.C. 1067) distinguished. 222

See RAILWAYS 1.

8-Brown v. Coleman Development Co.
(34 Ont. L.R. 210; 35 Ont. L.R. 219)
affirmed ............... 557

See DEBTOR AND CREDITOR.
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CASES-continued.
9--Calgary and Edmonton Rway. Co. v.
Attorney-General of Alberta (45 Can.
S.C.R. 170) applied.............. 151

See ASSESSMENT AND TAXATION 1.

10--Canadian Northern Western Rway.
Co. v. Moore (8 Alta. L.R. 379) appeal and
cross-appeal dismissed ........... .519

See ARBITRATION AND AWARD.

11--Canadian Pacific Rway. Co. v.
Dionne (14 Rev. de Jur. 474) referred
to ........................... 72

See NEGLIGENCE 1.

12--Canadian Pacific Rway. Co. v.
Roy ((1902) A.C. 220) referred to.. .. 72

See NEGLIGENCE 1.

13--Chamberlin v. The King (42 Can.
S.C.R. 350) followed........ 450, 626

See CROWN 1, 2.

14--Citizens Light, Heat and Power Co.
v. Parent (27 Can. S.C.R. 316) discussed
............................. .353

See APPEAL 5.

15--Diplock v. Canadian Northern
Rway. Co. (9 West. W.R. 1052) affirmed
........... .................... 376

See RAILWAYS 4.

16--Dominion Salvage and Wrecking
Co. v. Brown (20 Can. S.C.R. 203) re-
ferred to......................... 353

See APPEAL 5.

17-Donovan v. Excelsior Life Ins. Co.
(43 N.B. Rep. 325, 580) affirmed.. .. 539

See INSURANCE, LIFE.

18-Dubg v. Algoma Steel Corporation
(35 Ont. L.R. 371) affirmed as to Algoma
Steel Corptn., reversed as to Lake Superior
Paper Co........................ 481

See NEGLIGENCE 5.

19--Duckett v. Likely (44 N.B. Rep.
12) reversed ..................... 471

See SHIPS AND SHIPPING.

20----Dufresne v. Guivremont (26 Can.
S.C.R. 216) discussed............. 353

See APPEAL 5.

CASES-continued.
21--Dufresne v. Gugoremont (26 Can.
S.C.R. 216) followed .............. 390

See APPEAL 6.

*22--Dumphy v. Montreal Light, Heat
and Power Co. ((1905) A.C. 454) referred
to .. .. .. .. ...... .. ...... .. .. .. .. 72

See NEGLIGENCE 1.

23-Fitzgerald v. Canada Cement Co. (7
Ont. W.N. 321; 9 Ont. W.N. 79) appeal
dism issed ........................ 263

See EASEMENT.

24--Goodison Thresher Co. v. Township
of McNab (42 Can. S.C.R. 694) followed
............................ 15, 128
. See APPEAL 1, AND 2.

25----Grand Trunk Rway. Co. v. Depart-
ment of Agriculture of Ontario (42 Can.
S.C.R. 557) distinguished .......... 128

See APPEAL 2.

26--Heron v. Lalonde (9 West. W.R.
440; 24 D.L.R. 851) reversed ....... 503

See ASSESSMENT AND TAXATION 2.

27--Hillman v. Imperial Elevator and
Lumber Co. (53 Can. S.C.R. 15) followed
.... .... .. .. .... .... .. .. .. .... .. . 128

See APPEAL 2.

28--Johnson v. Roche (49 N.S. Rep.
12) reversed...................... 18

See CONTRACT 1.

29--Letourneux v. The King (33 Can.
S.C.R. 335) overruled........450, 626

See CRowN 1, AND 2.

30--Mallory v. Winnipeg Joint Ter-
minals (8 West. W.R. 853) affirmed.. 323

See RAILWAYS 3.

30a- McArthur v. Dominion Cartridyr
Co. ([1905] A.C. 72) referred to..... 72

See NEGLIGENeCE 1.

31--McGill v. Montreal Tramways Co.
(Q.R. 49 S.C. 326) appeal quashed.. . 390

See APPEAL.

32- McKinnon v. Doran (34 Ont. L.R.
403; 35 Ont. L.R. 349) affirmed ..... 609

See CONTRACT 6.
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CASES-continued.
33-McLean, Municipality of, v. South-
ern Alberta Land Co. (23 D.L.R. 88; 31
West. L.R. 725) affirmed........... 151

See AISsESSMENT AND TA.xATION 1.

34- - -Mariwick v. Kerr (Q.R. 24 K.B.
321) affirmed..................... 1

See PLRTNERSHIP 1.

35--- Meagher v. .Meagher (34 Ont. LR.
:33) affirm ed...................... 393

Sre WILL.

36--North American Life Assurance Co.
v. Elson (33 Can. S.C.R. :383) distin-
guished ........................ 539

See INSURANCE, LIFE.

37 -0listead v. The King (16 Ex.C.R. 1
33) affirm ed ..................... 450

See CaOwN 1.

38--Outremont, Town of, v. Joyce (43
Can. S.C.R. 611) referred to ........ 353

See APPp-aL 5.

39 -- Paut v. The King (38 Can. S.C.R.
126) followed ................ 450, 626

See CROwN 1, 2.

40---Pioneer Bank v. Canadian Bank of
Conunerce (34 Ont. L.R. 531) affirmed

........................ 570

See GUARANTEE.

41 --- Quebec. Montreal and a Southern
Rway. Co. v. The King (13 Ex. C.R.
237) reversed..................... 275

S'r RAILWAYS 2.

42--Quebec Light, Heat and Potwer Co.
v. Vandry ct at. (Q.H. 24 K.B. 214) re-
versed ........................ 72

See NEGLIGENC'E 1.

43 - -RaosaU v. District of We~tq Van-
courer (21 B.C. Rep. 401) approved. . 459

Net MUNICIPAL CoRoRATION 1.

44 -- Iidgeway v. Wharton (6 H.. Cas.
23s followed .................... 609

See CONTRACT 6.

45 Roy v. St. John Lumber C. (44
N.B. Rep. 88) appeal quashed.. .... 310

.' ec APPEAL 4.

CASES-continued.
46-Saint Cathorin-s Milling and Lum-
ber Co. v. The Quen (14 App. Cas. 46)
distinguished ...................... 172

Nce CRowN LAN s 2.

47--Schooley v. Lake Erie and North(rn
Rway. Co. (34 Ont. L.R. 328) varied. . 416

Nec EXPROPRIATION.

48--Shauwinigan Carbid Co. v. Doucet
(42 Can. S.C.R. 281) referrel to ..... 72

See MNFI.laN(cE 1.

49 -- Smith v. Rural Municipality of
Vermilion Hills (49 Can. S.C.R. 563) ap-
plied ............................ 151

SeC ASSESS11ENT AND TAXATION 1.

30--Sewart v. Lepage (21 D.L.R. 554)
reversed .......................... 337

See PRACTICE AND PROCEori 4.

51--Sturla v. Frecria (5 App. Cas. 623)
referred to ........................ 172

See CROWN LANDs 2.

52--Tucker v. Jones (8 Mask. L.R.
387) affirm ed ..................... 431

See CONTRAki 2.

53- --- Tucker v. Young (30 ('an. S.C.R.
185) followed...................... 15

Nee APPEAL 1.

54-- -- United Buildings Corporation v.
City of Vancourer ((1915) A.C. 343) ap-
plied ........................... 459

'eC 1UNCIP.L CORPORATION 1.

55- - Wood, alance & Co., Re, (34
Ont. L.R. 278) reversed ............ . 51

See PARTNERSHIi 2.

CHARTERPARTY -Charlored ship -
Suitability for cargo- Duty of orner-
Dead freight-Denurrage ........... 471

See SHIPS AND SHIPPING.

CIVIL CODE - - Art. 1853 (Partnership).
.... . 1

See PARTNERSHIP 1.

2--Art. 1034 (Obtigations) ........ 72
See NEGLIGENCE 1.

-Arts. 1549, 1550 (Sale) ........ 204
See TITLE TO LAND 2.
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CIVIL CODE OF PROCEDURE-Arts
68, 69 (A ppeals to Privy Council). . 353

See APEAL 5.

COMPANY - Contract - Sale - Pay-
ment in company stock-Unorganized con-
pany-Time for delivery.] J. agreed, by
contract in writing, to sell certain coal
areas to R., a promoter of a mining com-
pany which, it wa's expected, would eventu-
ally take them over. The price was to be
paid partly in cash and the balance in
stock of the company to be delivered with-
in six months. The promoters were un-
able to secure the necessary capital and
the company has never been organized.
In an action claiming damages for breach
of the contract to deliver the stock.-Held,
Duff J. expressing no opinion, that the
time limit in the contract and circum-
stances disclosed at the trial, shewed that
the parties intended that the stock to be
delivered was that of a fully organized
company.-Per Fitzpatrick C.J. and
Davies J., that both parties knew when
the contract was made that no such stock
existed; and as it never came into exist-
ence, for which R. was not to blame,
the contract could not be enforced.
Idington and Anglin JJ. contra.-Per
Davies J. The contract to deliver the
stock was not an unqualified one, but was
dependent upon the successful floatation
of the bonds in the market.-Per Duff J.
The stipulation as to time in the contract
was not of its essence, but R. was to have
a reasonable time, the nature of the busi-
ness he was engaged in being considered,
for delivery of the stock; some time before
the action J. abandoned his claim to the
stock and demanded its value in money as
damages, but up to that time there had
been no breach on R.'s part and he had
done nothing to entitle J. to claim that
the contract was rescinded.-Per Iding-
ton and Anglin JJ. The contract was
absolute for delivery of the shares within
six months or a reasonable time there-
after; the court cannot import into it the
condition of successful floatation: R. has
not fulfilled his part and J. is entitled to
substantial damages for the breach.-
Judgment of the Supreme Court of
Nova Scotia (49 N.S. Rep. 12), reversed,
Idington and Anglin JJ. dissenting. ROCHE
v. JoHa soN ......................... 18

2--Debtor and creditor - Surety-Stat-
ute of Frauds-Advances to company-
Third party's promise to pay ......... 557

See DEBTORc AND CREDITOR.

CONSTITUTIONAL LAW - Municipal
corporation - Assessment and taxation
-Exemptions-Crown lands - Allotment
for irrigation purposes-Ungranted con-
cession-Construction of statute-Words
and phrases-"Land" - "Owner"-
"Occupant"-"'B.N.A. Act, 1867," s. 125
-Alberta "Rural Municipality Art" -
"Irrigation Act".................. 151

See ASSESSMENT AND TAXATION 1.

2--rown lands - Lands vesting in
Crown - "B.N.A. Act, 1867," ss. 91
(24), 109-117-Title to "Indian lands"-
Surrender-Sale by Commissioner - Prop-
erty in Canada and the provinces-" In-
dian Act," 39 V., c. 18; R.S.C. 1906, c. 43,
s. 42-Evidence - Public document -
Legal maxim ..................... 172

See INDIANS.

CONTRACT - Sale - Payment in com-
pany stock - Unorganized company-Time
for delivery.] J. agreed, by contract in
writing, to sell certain coal areas to R., a
promoter of a mining company which, it
was expected, would eventually take them
over. The price was to be paid partly in
cash and the balance in stock of the com-
pany to be delivered within six months.
The' promoters were unable to secure the
necessary capital and the company has
never been organized. In an action claim-
ing damages for breach of the contract to
deliver the stock.-Held, Duff J. express-
ing no opinion, that the time limit in the
contract and circumstances disclosed at
the trial, shewed that the parties in-
tended that the stock to be delivered was
that of a fully organized company.-Per
Fitzpatrick C.J. and Davies J., that both
parties knew when the contract was made
that no such stock existed; and as it
never came into existence, for which R.
was not to blame, the contract could not
be -enforced. Idington and Anglin JJ.
contra.-Per Davies J. The contract to

* deliver the stock was not an unqualified
one, but was dependent upon the success-
ful floatation of the bonds in the market.-
Per Duff J. The stipulation as to time in
the contract was not of its essence, but R.
was to have a reasonable time, the nature
of the business he was engaged in being
considered, for delivery of the stock:
some time before the action J. abandoned
his claim to the stock and demanded its
value in money as damages, but up to that
time there had been no breach on R.'s
part and he had done nothing to entitle
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CONTRACT--ontinued.
J. to claim that the contract was rescinded.
-Per Idington and Anglin JJ. The con-
tract was absolute for delivery of the
shares within six months or a reasonable
time thereafter; the court cannot import
into it the condition of successful floata-
tion; R. has not fulfilled his part and J. is
entitled to substantial damages for the
breach. -Judgment of the Supreme Court
of Nova Scotia (49 N.S. Rep. 12), re-
versed, Idington and Anglin JJ. dis-
senting. ROCHE r. JOHNSON ........ 18

2--Foreign lands - Sale of lands -
Exchange - Specific performance-Juris-
diction of courts of equity-Mutuality of
remedy - Relief in personai-Discretion-
ary order - Appeal - Jurisdiction -
" Final judgment"-" Supreme Court Act,"
R.S.C. 1906, c. 139, s. 38 (c).] T., a resident
in the State of Iowa, U.S.A., brought suit
in Saskatchewan for specific performance
of a contract by which J., resident in
Saskatchewan, agreed to sell him lands in
Saskatchewan, part of the price being the
conveyance to J. of lands in Iowa by T.
The trial judge decreed specific perform-
ance of the contract by J., and, on appeal,
the full court varied the judgment by
ordering that there should be a reference
for inquiry and report upon T.'s title to
the lands in Iowa, and that, upon the filing
of such report, either party should be at
liberty to apply for such judgment as he
might be entitled to (8 Sask. L.R. 387).
On the appeal to the Supreme Court of
Canada the material questions were
whether or not the fact that the lands to be
exchanged were situated outside the prov-
ince precluded the courts of Saskatche-
wan from decreeing specific performance
for want of mutuality of relief, and
whether or not there was error in making
the order of reference, which, in effect,
gave the plaintiff a second opportunity of
proving his title.-Hild, Idington J. dis-
senting, that the courts of Saskatchewan,
as courts of equity acting in personam,
have jurisdiction to decree specific per-
formance of contracts for the sale of lands
situate within the province where the
person against whom relief is sought re-
sides within their jurisdiction; that, in
the suit instituted by the foreign plain-
tiff in Saskatchewan, mutuality of relief
existed between the parties, and that the
discretion of the court appealed from in
ordering the reference before the entry iof
the formal decree ought not to be inter-
fered with on the appeal.-The jurisdic-

CONTRACT-continued.
tion of the Supreme Court of Canada to
entertain the appeal was questioned by the
Chief Justice and Idington J. on the
ground that the judgment appealed from
was not a "final judgment." Davies J.
was of opinion that, as the suit was "in
the nature of a suit or proceeding in
equity," an appeal lay to the Supreme
Court of Canada in vartue of sub-sec. (c)
of see. 38 of the "Supreme Court Act,"
R.S.C., 1906, ch. 139. Anglin .T. thought
that, as a matter of discretion, the court
might decline to hear such an appeal.-
Judgment appealed from (8 Sask. L.R.
387) affirmed, Idington J. dissenting.
JONES P. TUCKER ................. 431

3--Shipping - Charhred ship - Suit-
ability for cargo-Duly of owner-Dead
freight - Demurrage.1 L. chartered the
ship "Helen" to carry a full and complete
cargo of re-sawn yellow pine lumber from
a port in Florida to St. John, N.B. At
the port of loading the lumber of dimen-
sions customary in the trade at that port,
was furnished in quantity sufficient to fill
a ship of the "Helen's" tonnage, but it
could not all be stowed in that ship, which
was built for the fruit trade, and could not
take a full cargo of lumber of that size.
The quantity loaded was delivered at St.
John, and the shipowner brought action
for the freight on the deficiency.-H1eld,
reversing the judgment appealed against
(44 N.B. Rep. 12), that it was the duty
of the owners to provide a ship capable of
carrying the cargo called for by the char-
terparty; that the evidence established
that the "Helen" was not so capable; that
the charterer, having furnished lumber of
the dimensions customary at the port for
loading ships of the size of the "IHelen,"
had discharged his duty under the con-
tract, and was not liable to the owner for
the dead freight.-Under the demurrage
clause of the charterparty, the owners
claimed damages for delay in loading and
discharging the cargo.-Held, that the
manner in which the ship was constructed
prevented the work of loading and dis-
charging the lumber from proceeding as
fast as it otherwise would have done; the
delay was, therefore, imputable to the
owners themselves and the charterer was
not liable. JOSEPH A. LIKELY CO. 1.
DuCKETT & Co................... 471

4--Life insurance - Delivery of poliry-
Condition - Instructions to agent.] D. ap-
plied to an insurance agent in St. John,
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CONTRACT-continued.
N.B., for $1.000 insurance on her life.
The application was accepted, the pre-
mium paid, and the policy forwarded to
the agent, with instructions to reconcile
a discrepancy between the application and
the doctor's return as to D.'s age before
delivering it. The agent then ascertained
that the age of 64 given in the application
should have been 6.5, and obtained from
D. the additional premium required for a
$1,000 policy at that age. A new policy
was sent by the head office to the agent,
who did not deliver it on hearing that D.
was ill. She died a few days later. The
beneficiary brought action for specific per-
formance of the contract to deliver a
policy for $1,000 or for payment of that
amount. A condition of the policy sent
to the agent was that it should not take
effect until delivered, the first premium
paid, and the ofreial receipt surrendered
during the lifetime and continued good
health of the assured.-Held, affirming the
judgment of the Supreme Court of New
Brunswick (43 N.B. Rep. 580) and of the
trial judge (43 N.B. Rep. 325), Davies
and Brodeur JJ. dissenting, that there was
no completed contract of insurance be-
tween the company and D. at the time of
the latter's death, as the condition as to
delivery of the policy and surrender of
the receipt during the lifetime and con-
tinued good health of the assured was not
complied with. North American Life
Assur. Co. v. Elson (33 Can. S.C.R. 383)
distinguished. DONOVAN v. EXCELSIOR
LIFE INSURANCE CO................ 539

5--Deblor and creditor-Surely-Statute
of Frauds-Advances to company-Third
party's promise to repay.] B., a director of
a mining company, advanced money for
the company's purposes, which G., the
president and largest shareholder, orally
agreed to repay.-Held, affirming the de-
cision of the Appellate Division (35 Ont.
L.R. 218), which reversed the judgment
for the defendant at the trial (34 Ont. L.R.
210), Fitzpatrick, C.J., and Idington J.
dissenting, that this was not a promise to
pay a debt of the company and void as a
contract by virtue of the fourth section of
the Statute of Frauds; that G. was a pri-
mary debtor for the monies advanced by
B. and liable to the latter for their repay-
ment. GILLIES r. BROWN .......... .. 557

6-Purchase of bonds - Statute of
Frauds - Memorandum in writing-Cor-

CONTRACT-continued.
respondence - Relation of documents -
Parol evidence.] In an action against D.,
claiming damages for breach of a con-
tract to purchase bonds, a telegram from
D. to his partner was produced saying,
"I absolutely bought them yesterday after
our 'phone conversation, they agreeing to
our terns."-Held, that parol. evidence
was properly received to shew that terms
had been stated by D., over his signature,
that they were the only terms and were
those referred to in the telegram and the
two constituted a sufficient memorandum
within the Statute of Frauds. Ridgeway v.
Wharton (6 H.L. Cas. 238) and Baumann
v. James (3 Ch. App. 508) followed. Duff
J. dissented.-Judgment of the Appellate
Division (35 Ont. L.R. 349) affirming that
at the trial (34 Ont. L.R. 403) affirmed.
DORAN V. MCKINNON ............. 609

7--Railway subsidies - Aid to construc-
tion - Purchase of constructed line -
Construction of statute-Supplementary
agreement - Rights of transferee-Obliga-
tion binding on the Crown ........... 275

See RAILWAYS 2.

COSTS -Quashing appeal - Procedure-
Supreme Court Rules 4, 5-Withholding
Costs.] In default of conforming with Sup-
reme Court Rules 4 and 5, in regard to the
quashing of appeals to the Supreme Court
of Canada for want of jurisdiction, the re-
spondent was only given the general costs
of the appeal to the date of the motion to
quash. ST. JOHN LUMBER Co. v. Roy. 310

AND see APPEAL 4.

2--Jurisdiction on appeal-Adding cost
of exhibits ........................ 390

See APPEAL 6.

CROWN -Public work - Damage to ad-
jacent lands - Negligence - Liability of
Crown - "Exchequer Court Act," s. 20-
Litigious rights-Bar to action-"Rideau
Canal Act," 8 Geo. IV., c. 1 (U.C.)-Limi-
tation of actions.] The Crown is not liable
under sec. 20, sub-sec. (c) of the "Ex-
chequer Court Act" (R.S.C., [1906] ch.
140), for injury to property by negligence
of its servants unless the property is on a
public work when injured. Chamberlin v.
The King (42 Can. S.C.R. 350), and Paul
v. The King (38 Can. S.C.R. 126), fol-
lowed.-Per Fitzpatrick C.J. Where
property is purchased for the purpose of
enforcing a claim against the Crown for
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CROWN-continued.
injury thereto, such purpose constitutes a
bar to the prosecution of the claim.-Per
Brodeur J. Section 26 of the "Rideau
Canal Act," 8 Geo. IV., ch. 1 (U.C.).
providing that any plaint brought against
any person or persons for anything done
in pursuance of said Act must be com-
inenced within six months next after the
act committed, applies to proceedings
against the Crown though the Crown was
riot mentioned and no claim againt it
founded on tort could then be prosecuted.
Idington J. contra. Anglin J. dubitante.
OLMSTEAD t'. THE KING ............ 450

2 Negligence - Injury to "property on
public work" -- Jurisdiction of Exchequer
Court - R.S.C. 1906, c. 140. s. 20 (b), (c).1
To make the Crown liable, under sub-see.
(c) of section 20 of the "Exchequer Court
Act," R.S.C., 1906, ch. 140, for injury to
property, such property must be on a
public work when injured. Chamberlin v.
The King (42 Can. S.C.R. 350) and Paul
v. The King (38 Can. S.C.R. 126) fol-
lowed. Letourneux v. The King (33 Can.
S.C.R. 335) overruled.-Injury to prop-
erty by an explosion of dynamite on prop-
erty adjoining a public work is not "dam-
age to property injuriously affected by the
construction of a public work" under
section 20 (b) of the "Exchequer Court
Act." PIGOTT ET AL. P. THE KING .. 626

3 - -Railway subsidie- -Aid to construc-
tion - Purchase of constructed line-Con-
struction of statute - Supplementary
agreement - Rights of Iransfcree -Obliga-
tion binding on the Crown....... .. 275

See RAILWAYS 2.

CROWN LANDS - Municipal corpora-
tion -Assessment and taxation - Ext inp-
tions - Allotment far irrigation purposes-
Ungranted concession- Con struction of stat-
ue - Words and phorasrs-" Land" --
"Owner" - "Orcupant" -Constitutional
law - "JB.N.A. Act, 1867," s. 125 --
Alberta "Rural Municipality Act." 3 Geo.
V., c. 3-" Irrigation Act." R.'.C., 1906,

c. 61.] Under sections 249, 250 and 251
the Alberta "Rural Municipality Act." 3
Geo. V., ch. 3, as amended by section 30
of the statutes of Alberta, 4 Geo. V., ch.
7, a purchaser of lands for irrigation pur-
poses, under the "Irrigation Act," R.S.C.
1906, ch. 61, entitled to possession and
to complete the purchase and take title
thereof (such lands remaining in the mean-

CROWN LANDS-:on'inued.

time, Crown lands of the Dominion of
Canada), is an "occupant" of "lands"
within the meaning of those terms as
defined by the interpretation clauses of the
"Rural Municipality Act," and has
therein a beneficial and equitable interest
in respect of which municipal taxation may
be imposed and levied. Such interest is
not exempt from taxation under sub-se'-
tion I of section 250 of the "Rural Muni-
cipality Act," nor 'nder section 125 of
the "British North America Act. 1867."
Calgary and Edmonton Land Co. v. Attor-
ney-General of Alberta (45 Can. .C.R.
170), and Smith v. Rural Municipality of
Vermilion Hills (49 Can. S.C.R. 563),
applied. The Chief Justice and Duff J.
dissented. -Per Fitzpatrick C.J. Sec-
tions 250 and 251 of the Alberta "Rural
Municipality Act" make no provision for
the assessment and taxation of an in-
terest held in lands exempted from taxa-
tion.-Per Anglin J. The provisions of
the Alberta "Rural Municipality Act"
relating to assessment a] taxation which
could affect such lands as those in ques-
tion deal only with interests therein other
than those of the Crown and their value.

,Judgment appealed from, 23 D.L.R.
88; 31 West. L.R. 725, affirmed, Fitzpatrick
C.J. and Duff J. dissenting. (leave to
appeal to Privy Council refused, 30th
Oct., 1916.) SOUTHERN ALBERT.1 LAND
Co. c. RURAL M 'UNICIPALITY OF iCLEA.N.

...... . 151

2- -- Lands vesting in Crown - Constitu-
tional law "B.X.A . Act, 1867," ss. 91
(24), 109-117-Titic to "Indian lands" -
Sarrenr d -r Sole by Cononissioner -
Property of Canada and prorinces -Con-
struction of statuc - " in Ali) .1c." 39
IV., c. 18 -. S.C. 1886, c. 43, s. 42-. Words
and phrascs -"',rre" - - Prson -
"Locatcd Indian" - - Eridence - Public
docunnnt - Legal i.in]i. Pir curim1)0.
-The "Indian Act." 39 Vict.. ch. 18,
does not prohibit the sale by the Crown to
all "Indian" of public lands which have.
on surrender to the Crown. ceased to be
part of an Indian 'reserve." nor prevent
an individual of Indian blood, who is a
member of a band or tribe of Indians,
from acquiring title in such lands. The
use of the word "person" in the provi-
sions of the "Indian Act" (39 Viet. ch.
18, see. 31; R.S.C., 1886, ch. 43, se'. 42),
relating to sales of Indian lands, has not
the effect of excluding Indians from tile
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CROWN LANDS-continued.

class entitled to become purchasers of
such lands on account of the definition of
that word in the interpretation clauses of
the statutes in question.-Per Idington
J. Crown lands of the Province of Can-
ada, situate in Lower Canada, which had
not (as provided by the statute 14 and 15
Vict., ch. 106), been surveyed and set
apart, as intended to be vested in the
Commissioner of Indian Lands for Lower
Canada, and appropriated to the use of
Indians prior to the 1st July, 1867, do
not fall within the definition of "Lands
reserved for the Indians" in the 24th
item enumerated in section 91 of the
"British North America Act, 1867" and,
consequently, did not pass under the con-
trol of the Government of the Dominion
of Canada at the time of Confederation.
In regard, therefore, to the lands in ques-
tion the presumption is that they then
became vested in the Crown in the right
of the Province of Quebec, and, in the
absence of evidence to the contrary, the
Attorney-General for Canada cannot now
enforce any claim of title to such lands in
the right of the Dominion.-Per Duff and
Anglin JJ. The order-in-council of 1869,
authorizing the acceptance of a surrender,
and the surrender pursuant thereto by
the Indians of the "reserve" within which
the lands in question are situate are public
documents the recitals in which are prima
facie evidence of the facts stated therein
(Sturla v. Freccia (5 App. Cas. 623),
at pp. 643-4, referred to). Evidence is
thereby afforded that the band of Indians
occupied the tract of land in question as
a "reserve" and the principle "omnia
prcesumuntur rite esse acta"' is sufficient to
justify, primd facie, the conclusion that
the order-in-council of 1853, respecting
the constitution of the reserve, was
carried out and that the occupation
thereof by the Indians was legal. Conse-
quently, the rights acquired by the In-
dians constituted ownership, the surrender
by them to the Crown was validly made
and the lands passed under the control
of the Government of Canada, at the time
of Confederation, in virtue of the provi-
sions as to "Lands reserved for the In-
dians" in section 91 of the "British North
America Act, 1867." St. Catherines Mill-
ing and Lumber Co. v. The Queen (14 App.
Cas. 46) distinguished.-Judgment ap-
pealed from (Q.R. 24 K.B. 433), affirmed.
ATTORNEY-GENERAL FOR CANADA V.
GIROUX ..... .................... 172

DEBTOR AND CREDITOR - Surety
-Statute of Frauds - Advances to com-
pany-Third party's promise to repay.]
B., a director of a mining company, ad-
vanced money for the company's pur-
poses, which G., the president and largest
shareholder, orally agreed to repay.-
Held, affirming the decision of the Appel-
late Division (35 Ont. L.R. 218), which
reversed the judgment for the defendant
at the trial (34 Ont. L.R. 210), Fitzpat-
rick, C.J., and Idington J. dissenting, that
this was not a promise to pay a debt of
the company and void as a contract by
virtue of the fourth section of the Statute
of Frauds; that G. was a primary debtor
for the monies advanced by B. and liable
to the latter for their re-payment. GILLIES
V. BROWN.... . ...... .. 557

DEED-Deed of land-Reservation-Right
of passage-Changed conditions-Object of
conveyance.] F. sold land to the Cement
Co., reserving by the deed "the right to
pass over for cattle, etc., for water going
to and from Dry Lake." The company,
in using the land for excavating the marl
deposit, cut away the shelving bank of
Dry Lake and rendered it inaccessibie for
cattle.-Held, Fitzpatrick C.J. dissenting,
that cutting away the bank at this place
without providing another suitable water-
ing-place with a proper way leading
thereto was an unwarranted interference
with the rights of F. and the fact that the
company purchased the land for the
purpose of digging marl did not give
them a right to extinguish F.'s easement
of passage for his cattle. CANADA CEMENT
Co. v. FITZGERALD ................... 263

2--Sale for delinquent taxes-Tax sale
deed-Premature delivery-Statutory auth-
ority-Condition precedent-Evidence -
Presumption - Curative enactment - Cer-
tificate of title (B.C.) ............... 503

See ASSESSMENT AND TAXATION 2.

DELIVERY - Contract - Sale - Pay-
ment in company stock - Unorganized
company - Time for delivery ........ 18

See CONTRACT 1.

DEMURRAGE - Chartered ship - Suit
ability for cargo - Duty of owner - Dead
freight .......................... 471

See SHIPS AND SHIPPING.

EASEMENT - Deed of land - Reserva-
tion - Right of passage - Changed condi-
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EASEMENT-continued.
tions - Object of conveyance.] F. sold land
to the Cement Co., reserving by the
deed "the right to pass over for cattle,
etc., for water going to and from Dry
Lake." The company, in using the land
for excavating the marl deposit, cut
away the shelving bank of Dry Lake and
rendered it inaccessible for cattle.-Held,
Fitzpatrick C.J. dissenting, that cutting
away the bank at this place without pro-
viding another suitable watering-place
with a proper way leading theieto was an
unwarranted interference with the rights
of F. and the fact that the company pur-
chased the land for the purpose of digging
marl did not give them a right to extin-
guish F.'s easement of passage for his
cattle. CANADA CEMENT CO. v. FITZ-
GERALD ........ ................. 263

ELECTRICITY - Electric transins-
sion - Statutory authority - Special Act
- Negligence - Character of installations
- System of operation - Grounding trans-
formers - Defectire fittings - Vis major
- Responsibility without fault - Art.
1054 C.C. ........ ............... 72

See NEGLIGENCE 1.

EMINENT DOMAIN-
See ExPROPRIATION.

EMPLOYER AND EMPLOYEE-
See MASTER AND SERVANT.

EQUITY, COURTS OF - Contract -
Sale of lands - Exchange - Specific per-
formance - Foreign lands - Jurisdiction
of courts of equity - Mutuality of remedy
- Relief in personam - Discretionary
order - Appeal - Jurisdiction - "Final

judgment" ....................... 431
See SPECIFIC PERFORMANCE.

ESTOPPEL - Fire insurance - Statu-
tory conditions - Notice - Conditions of
application - R.S.Q., 1909, arts. 7034-
7036 - Conditions indorsed on policy -
Keeping and storing coal oil - Agent's
knowledge - W1aiver -- Adjustment of
claim - Offer of settleient by adjuster --
Transaction ...................... 296

See INSURANCE, FIRE.

EVIDENCE - Surrender of "Indian
lands" - Order-in-Council - Lands vest-
ing in Crown-Public document - Legal
maxim.] Per Duff and Anglin JJ. 'the

EVIDENCE-continued.
order-in-council of 1869, authorizing the
acceptance of a surrender, and the surren-
der pursuant thereto by the Indians of the
"reserve" within which the lands in ques-
tion are situate are publie documents the
recitals in which are primd facie evidence
of the facts stated therein (Sturla v.
Freccia (5 App. Cas. 623), at pp. 643-1,
referred to). Evidence is thereby afforded
that the hand of Indians occupied the
tract of land in question as a "reserve"
and the principle ":;mnia praounntiur
rite esse efta' is sufficient to justify, priml
facie, the conclusion that the order-in-
council of 1853, respecting the constitu-
tion of the reserve, was carried out and
that the occupation thereof by the In-
dians was legal. Consequently, the rights
acquired by the Indians constituted
ownership, the surrender by them to the
Crown was validly made and the lands
passed under the control of the Govern-
ment of Canada, at the time of Confedera-
tion, in virtue of the provisions as to
"Lands reserved for the Indians" in
section 91 of the "British North America
Act, 1867.'" St. Catherines Milling and
Lumber Co. v. The Queen (14 App. Cas.
46) distinguished. ATTORNEY-GENERAL
OF CANADA 1. GIRoUx............. 172

AND see INDIANS.

2--Expropriation of lands - Appeal -
Receiving opinion testimony Number of
witnesses - "Alberta Evidence Acl" -
Admission of prior affidavit-Ascertaining
value of lands.] Per Davies, Idington and
Anglin J.J. (Fitzpatrick C.J. contra).
When arbitrators have violated the pro-
visions of section 10 of the "Alberta
Evidence Act" of 1910 by receiving the
testimony of a greater number of expert
witnesses than three, as thereby limited,
upon either side of the controversy, their
award should be set aside by the court
upon an apl)eal.-Per Fitzpatrick C.J.
and Idington J. (Davies J. contra). An
affidavit of the party whose property
has been expropriated, made for different
purposes several years prior to the expro-
priation proceedings, cannot properly be
taken into consideration by arbitrators as
evidence establishing the value of the pro-
perty at the time of its expropriation.
CANADIAN NORTHERN '.ESTERN RWAY.
Co. v. MOORE ..................... 519

AND see ARBITRATION AND AWARD 1.
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EVIDENCE-continu'd.
3--Contract - Purchase of Bonds -
Statute of Frauds --- .cmorandum in writ-
ing - Correspondence - Relation of docu-
ments - Parol evidence.] In an action
against D., claiming damages for breach
of a contract to purchase bonds, a telegram
from D. to his partner was produced say-
ing, "I absolutely bought them yesterday
after our 'phone conversation, they agree-
ing to our terms."-Held, that parol evi-
dence was properly received to shew that
terms had been stated by D., over his
signature, that they were the only terms
and were those referred to in the tele-
gram and the two constituted a sufficient
memorandum within the Statute of
Frauds. Ridgeway v. Wharton (6 H.L.
Cas. 238) and Baumannn v. Jiames (3
Ch. App. 50S) followed. Duff J. dis-
sented.-Judgment of the Appellate Divi-
sion (35 Ont. L.R. 349) affirming that at
the trial (34 Ont. L.R. 403) affirmed.
DoRxN r. MCKINNON .... .... 609

4--Sle for delinquent taxes - Tax sale
doe - Premature delivery - Statutory
authority - Condition precedent - Pre-
sunption - Curative enactiment - Certifi-
cate of title (B.O.)...................503

See ASSESSMENT AND TAXATION 2.

5 -Deblor and Creditor-Surety - Stat-
ute of Frauds - Advances to company -
Third party's promise to pay ........ 557

See DEBTOR AND CREDITOR.

EXCHANGE - Contract - Sale of lands
- Specific porformance - Foreign lands-
Jurisdiction of courts of equity-Mutuality
of remedy-Relief in personam-Discre-
tionary order - Appeal - Jurisdiction-
"Final judginnt.................. 431

See SPECIFIC PERFOR.MANCE.

EXCHEQUER COURT -Crown-Negli-
gence-Injury to "property on public
work" - Jurisdiction of Exchequer Court-
R.S.C., 1903. c. 140, s. 20 (b), (c).) To
make the Crown liable, under sub-sec.
(c) of section 20 of the "Exchequer Court
Act," R.S.C., 1905, ch. 140, for injury to
property, such property must be on a
public work when injured. Chamberlin v.
The King (42 Can. S.C.R. 350) and Paid
v. The King (38 Can. S.C.R. 126) fol-
lowed. Letourneux v. The King (33 Can.
S.C.R. 335) overruled. . Injury to prop-
erty by an explosion of dynamite on prop-
erty adjoining a public work is not "dam-

EXCHEQUER COURT-continued.
i age to property injuriously affected by

the construction of a public work'.' under
sec. 20(b) of the "Exchequer Court Act."
(Cf. Olnstead v. The King (53 Can. S.C.R.
450). PIGOTT ET AL. v. THE KIN(G. .. 626

EXPROPRIATION - Business premises
- Special value - Mode of estimating
compensation.] Where property expro-
priated is, owing to its location and adapt-
ability for business, worth more to the
owner than its intrinsic value, he is not
entitled to have the capital amount rep-
resenting the excess added to the market
value of the property. His proper com-
pensation is the amount which a prudent
man in the position of the owner would be
willing to pay. Brodeur J. dissenting.
Judgment appealed against' (34 Ont.
L.R. 328) varied. LAKE ERIE AND NORTH-
ERN RWAY. CO. 1'. SCHOOLEY ........ 416

2--Railways - Arbitration - Appeal -
Jurisdiction of court on appeal - Refer-
ence back to arbitrators - Proceedings by
arbitrators - Receiving opinion testimony
- Number of witnesses - "Alberta Evi-
dence Act," 1909 - Alberta "Railway
Act," 1907 - Setting aside award - Evi-
dence - Admission of prior affidavit -
Ascertaining value of lands .......... 519

See ARBITRATION AND AWARD.

FINAL JUDGMENT-
See APPEAL 4, 7.

FRAUDULENT CONVEYANCE - Ap-
peal - Title to land - Jurisdiction -Sta-
tue of Elizabeth.] In an action to set
aside a conveyance of land by the defend-
ant to his wife as intended to defeat.
hinder or delay creditors, no title to real
estate is in question to give the Supreme
Court of Canada jurisdiction to entertain
an appeal under sec. 48 (a) of the Su-
preme Court Act. Duff and Brodeur JJ.
contra. BATEMAN '. SCOTT .......... 145

FREIGHT -Chartered ship - Suitability
for cargo - Duty of owner - Dead freight
-Demurrage ..................... 471

See SHIPS AND SHIPPING.

GOODWILL - Partnership -Shares in
business - Associating third person -
Accounting between partners - Art. 1853
C.C.] For a number of years the defend-
ants had carried on, in partnership, the
business of accountants and, as their
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GOODWILL-continue(d.

operations expanded, they engaged assist-
ants, who were called "junior partners,"
reuinerating them by salaries and per-
centage rates on yearly profits and, in
some years, with bonus additions. With
the approval of the - junior partners,'" the
defendants associated P. in a one-fourth
share of the busintss and the firm name
was changed for the new organization
which was carried on according to terms
nientioned in an agreement which re-
cited that it had been agreed between the
defendants "that those at present con-
stituting the firm" and "those for the
time being constituting the-firm of W. B.
P. & Co." should arrange a partnership,
etc. Upon making this arrangement the
defendants received E20,000 fron P. and,
some time afterwards, in similar circum-
stances, £1,000 was received by them from
G. The defendants retained these sums,
as their own. and (lid not inform the
"junior partners" that they had been
paid. In an action by a "junior partner"
for an account andi a proportionate share
of this E21,000:--Held, affirming the judg-
ment appealed from (Q.R. 24 K.B. 321),
that the mronevs so received by the de-
fendants were not paid for a share in
the business to be taken wholly from their
individual interests therein, but for a
share in the assets and goodwill of the
business itself; consequently. the plain-
tiff had an interest in the moneys so paid
and was entitled to an account and a pro-
portionate share thereof. MARWICK AND
M ITCHELL r. KERR ................ 1

2- -- -.Partnership --- Dissolution - Death
of partner -- Survivor's right to purchase
share -- Annual balance sheet.] If the in-
tention that a surviving partner should
have a right to take over the interest of a
deceased partner clearly appears from the
terms of the partnership agreement,
though it is not formally expressed, that
right exists. Brodeur J. dissented. Iding-
ton J. dissented on the ground that such
intention was not clearly manifested.
The partnership articles pirovided that at
the end of each partnership year an
account should be taken of the stock,
liabilities and assets of the business and a
balance sheet struck for that year; that
in case one partner died the co-partner-
ship should continue to the end of the
current financial year or, at the option of
tihe survivor, for not' more than twelve
months from such death; that for twelve
months from the death of his partner the

GOODWILL-ronlinud.
survivor should not be required to pay
over any part of the latter's capital in the
business; and that any dispute between
the survivor and representatives of the
deceased as to the aniount of debits
against or credits to either in the balance
sheet or the valuation of the assets
should be referrred to arbitration.-Held,
Duff J. dissenting, that the value of the
interest of the deceased partner was not
to be determined by the account taken
and balance sheet struck at the end of the
financial year following his death, but the
assets should be valued in the ordinary
way.- Held, also. Davies and Duff JJ.
dissenting, that the goodw ill of the busi-
ness was to be included in said assets,
though it had never formed a part of them
in the annual balance shcets struck since
the co-partnership began. -Judgment of
the Appellate Division (34 Ont. L.R. 278)
reversed in part. Woon c. G.oL... 51

GUARANTEE -- Sale of good, - Pay-
ment of draft - Guarantee byt bank - Bill
of lading -- Goods at disposal of consignor.]
I., of Toronto. ordered two cars of

oranges from a purchasing agent in Cali-
fornia, and the Pioneer Bank enshed a
draft on M. for the cost on receipt of the
following telegram from the Bank of
Commerce: "We guarantee payment of
drafts on J. J. M. with bills lading at-
tached * * * covering two cars oranges.
etc." The goods were shipped and con-
signed by the bills of lading to "Mutual
(.)range Distributors (shippers) notify J. J.

I." A note was printed on it to deliver
without B/L on written order of shippers.
When the goods arrived. M. r-fused to
acept them, and an action was brought
on the bank's guarantee.- Held, affirming
the judgment of the Appellate Division
(34 Ont. L.R. 531). Idington .1. dissenting.
that tihe Bs/L were not in a form to pro-
tect the defendant bank: that they left
the goods under the entire control (if the
shippers and tie guarantor w'as deprived
of its security on the responsibility of
its customer or the carrier: and that,
though an action against 'M. for the price
of the goods might have suc'eded, that
on the guarantee nust fail. PIoNvEE
BANK 1. CANADIAN BANK OF COMMERCE.

........ . 570

HIGHWAYS - Hailrays -- Location -
Registrat on of plans - Constrution of
line - Plan of subdirision subsequently
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HIGHWAYS-ontinued.
filed - Dedication of highways - Rights
of municipality - Priority - "Railway
Act," R.S.C., 1906, c. 37-Dominion
"Railway Act," 1903.1 The filing of loca-
tion plans by a railway company in the
proper registry office, after such plans
have been approved by the Board of
Railway Commissioners under the pro-
visions of the Dominion "Railway Act,"
is sufficient and effective, after the rail-
way company has constructed its line
upon the location indicated, to establish
the seniority of the right of the railway
company over that of the municipality at
points where highways were not dedi-
cated, by the filing of plans of subdivision
by the owner or otherwise, or actually
used, constructed or accepted by the
municipal corporation at the time of the
registration of the location plans by the
railway company. CITY OF EDMONTON V.

CALGARY AND EDMONTON RWAY. Co.. 406

2--Municipal corporation - Altering
streets - Partial closing of highway - Ex-
change for adjacent land - Validity of
by-law -Assent of ratepayers - R.S.B.C.,
1911, c. 170, s. 53, s.-ss. 176, 193.] Under
the provisions of sub-sections 176 and
193 of section 53 of the British Columbia
"Municipal Act," R.S.B.C., 1911, ch.
170, empowering municipal corporations
to alter, divert or stop up public thorough-
fares and to exchange them for adjacent
land, a municipal corporation has power
by by-law to close up a portion of a high-
way and dispose of the strip so taken from
its width in exchange for adjacent or
contiguous lands to be used in lieu thereof,
although the effect may be to cause the
narrowing of the highway. Davies J. dis-
sented.-Per Idington and Brodeur JJ.
Such a by-law is valid although passed
without the assent of the ratepayers pre-
viously obtained. British Columbia Rail-
way Co. v. Stewart ((1913) A.C. 816) and
United Buildings Corporation v. City of
Vancouver ((1915) A.C. 345) applied.-
The decision of the Court of Appeal for
British Columbia on a previous appeal
in the same proceedings (21 B.C. Rep.
401) was approved. WEST VANCOUVER
DISTRICT v. RAMSAY ......... ..... .459

INDIANS -Crown lands-Lands vesting
in Crown - Constitutional law - "B.N.A.
Act, 1867," ss. 91 (24), 109-117-Title to
"Indian lands" - Surrender - Sale by
Conunissioner - Property of Canada and
provinces - Construction of statute -

INDIANS-continued.
"Indian Act," 39 1'. c. 18 - R.S.C.
1886, c. 43, s. 42-Words and phrases-
"Reserve" - "Person" - "Located In-
dian" - Evidence - Public document -
Legal maxim.] Per curian.-The "Indian
Act," 39 Vict., ch. 18, does not prohibit
the sale by the Crown to an "Indian"
of public lands which have, on surrender
to the Crown, ceased to be part of an
Indian "reserve," nor prevent an in-
dividual of Indian blood, who is a mem-
ber of a band or tribe of Indians, from
acquiring title in such lands. The use
of the word "person" in the provisions of
the "Indian Act!' (39 Vict., ch. 18, sec.
31; R.S.C., 1886, ch. 43, sec. 42), relating
to sales of Indian lands. has not the effect
of excluding Indians from the class en-
titled to become purchasers of such lands
on account of the definition of that
word in the interpretation clauses
of the statutes in question. -Per Iding-
ton J. Crown lands of the Province
of Canada, situate in Lower Canada,
which had not (as provided by the statute
14 and 15 Vict., ch. 106), been surveyed
and set apart, as intended to be vested in
the Commissioner of Indian Lands for
Lower Canada, and appropriated to the
use of Indians prior to the 1st July, 1867,
do not fall within the definition of "Lands
reserved for the Indians" in the 24th
item enumerated in section 91 of the
"British North America Act, 1867" and,
consequently, did not pass under the con-
trol of the Government of the Dominion
of Canada at the time of Confederation.
In regard, therefore, to the lands in ques-
tion the presumption is that they then be-
came vested in the Crown in the right of
the Province of Quebec. and, in the ab-
sence of evidence to the contrary, the
Attorney-General for Canada cannot now
enforce any claim of title to such lands in
the right of the Dominion.-Per Duff
and Anglin JJ. The order-in-council of
1869, authorizing the acceptance of a sur-
render, and the surrender pursuant there-
to by the Indians of the "reserve" within
which the lands in question are situate
are public documents the recitals in which
are prind facie evidence of the facts
stated therein (Sturla v. Freccia (5 App.
Cas. 623), at pp. 643-4, referred to). Evi-
dence is thereby afforded that the band
of Indians occupied the tract of land in
question as a "reserve" and the prin-
ciple "onnia prcesumuntur rile esse acta"
is sufficient to justify, primnd facie, the
conclusion that the order-in-council of
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INDIANS--contin u-d.
1853, respecting the constitution of the
reserve, was carried out and that the
occupation thereof by the Indians was
legal. Consequently, the rights acquired
by the Indians constituted ownership, the
surrender by them to the Crown was
validly made and the lands passed under
the control of the Government of Canada,
at the time of Confederation, in virtue of
the provisions as to "Lands reserved for
the Indians" in section Wt of the "British
North America Act, 1867." St. Cath-
erines Milling and Lumber Co. v. The
Queen (14 App. Cas. 46) distinguished. -
Judgment appealed from (Q.R. 24 K.B.
433) affirmed. ATTORNEY-GENERAL FOR
CANADA V. GIROX ................ 172

INSURANCE, FIRE - Statutory condi-
tions - R.S.Q., 1909, arts. 7034, 7035,
7036 - Notice - Conditions of applica-
tion - Conditions indorsed on policy-
Keeping and storing coal oil-Agent's
knowledge - Waiver - Adjustment of
claim - Offer of settlement by adjuster -
Estoppel - Transaction.] As required by
article 7034 of the Revised Statutes of
Quebec, 1909, the statutory conditions
were printed upon the policy of insurance.
The application for the insurance did not
refer to them but contained a condition
that the insured should not use coal oil
stoves on the premises insured. At the
time the premises were destroyed by fire
coal oil was kept and stored there in excess
of the quantity permitted by clause 10
of the statutory conditions, without writ-
ten permission of the insurance company.
The company had given no written
notice to the insured pointing out par-
ticulars wherein the policy might differ
from the application as provided by the
second clause of the conditions.-Held,
Brodeur J. dissenting, that the law did not
require the statutory conditions to be re-
ferred to in applications for insurance;
that all applications for insurance to
which the Quebec legislation applies must
be deemed to be made subject to those
conditions, except as varied under articles
7035 and 7036, Revised Statutes of Que-
bec, 1909, and that there was no necessity
for the insurance company to give notice,
as mentioned in the second clause of the
conditions, calling the attention of the in-
sured to the conditions indorsed upon the
policy of insurance.-Per curiam. Know-
ledge by an agent soliciting insurance that
coal oil, in large quantities, was kept and
stored upon the premises to be insured

INSURANCE, FIRE-continued.
does not constitute notice of that fact to
the company insuring them, nor does
notice that coal oil in such quantities was
kept and stored upon the premises prior
to the insurance involve knowledge that
it would be kept there afterwards in viola-
tion of the conditions of the policy.-
Fitzpatrick C.J. held that knowledge by
the agent was knowledge of the company
but was not equivalent to waiver of the
condition of the policy respecting the
keeping or storing of coat oil. -In the
absence of proof that adjusting agents
employed by the insurer had authority
to dispose of the matter, the offer of
settlement of the claim by the adjuster
does not constitute waiver on the part of
the insurer of objections which might be
urged against the claim. LAFOREST V.
FACTORIES INSURANCE Co .......... 296

INSURANCE, LIFE -Contract-Delivery
of policy-Condition -Instructions to agent.I
D.applied to an insurance agent in St. John,
N.B., for 81,000 insurance on her life. The
application was accepted, the premium
paid, and the policy forwarded to the agent,
with instructions to reconcile a discrepancy
between the application and the doctor's
return as to D.'s age before delivering it.
The agent then ascertained that the age
of 64 given in the application should have
been 65, and obtained from D. the addi-
tional premium required for a $1,000
policy at that age. A new policy was sent
by the head office to the agent, who did
not deliver it on hearing that D. was
ill. She (lied a few (lays later. The bene-
ficiary brought action for specific per-
formance of the contract to deliver a
policy for $1,000 or for payment of
that amount. A condition of the policy
sent to the agent was that it should not
take effect until delivered, the first pre-
mium paid, and the official receipt sur-
rendered (luring the lifetime and con-
tinued good health of the assured.-Hld,
affirming the judgment of the Supreme
Court of New Brunswick (43 N.B. Rep.
580) and of the trial judge (43 N.B. Rep.
325), Davies and Brodeur JJ. dissenting,
that there was no completed contract of
insurance between the company and D.
at the time of the latter's death, as the
condition as to delivery of the policy and
surrender of the receipt (luring the life-
time and continued good health of the
assured was not complied with. North
American Life Assur. Co. v. Elson (33
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INSURANCE, LIFE-continued.

Can. S.C.R. 383) distinguished. DONOVAN
v. EXCELSiOR LIFE INSURANCE CO. .. 539

IRRIGATION Municipal corpora-
tion - Assessment and taxation - Ex-
emptions - Crown lands - Allotment for
irrigation purposes - Ungranted conces-
sion - Construction of statute - Words
and phrases - "Land" - "Owner' -
"Occupant" - Constitutional law -"B.
N.A. Act, 1867," s. 125 - Alberta "Rural
Municipality Act" - "Irrigation Act"
. . . . . . . . . . . . .. . . . . . . . . . . .. . . . . . . . 1 5 1

See ASSESSMENT AND TAXATION 1.

JURISDICTION-

See APPEAL.

JURY - Railways - System of construc-
tion - Exposed switch-rods - Negligence
- Dangerous contrivance Verdict -
Findings against evidence ........... 323

See RAILWAYs 3.

LEGAL MAXIM - "Omnia pr(esumuntur
rite esse acta" ..................... .172

See CROWN LANDs 2.

LIMITATION OF ACTIONS - Lia-
bility of Crown - Public work - Damage
to adjacent lands - "Rideau Canal Act,"
8 Geo. IV. c. 1 (U.C.).] Per Brodeur J.-
Section 26 of the "Rideau Canal Act," 8
Geo. IV., ch. 1 (U.C.), providing that any
plaint brought against any person or
persons for anything done in pursuance
of said Act must be commenced within
six months next after the act committed,
applies to proceedings against the Crown
though the Crown was not mentioned and
no claim against it founded on tort could
then be prosecuted. Idington J. contra.
Anglin J. dubitante. OLMSTEAD v. THE
K ING ............................ 450

AND see CROWN 1.

LITIGIOUS RIGHTS - Public work -
Damage to adjacent lands - Negligence -
Liability of Crown - "Exchequer Court
Act," s. 20 - Bar to action - "Rideau
Canal Act," 8 Geo. IV., c. 1 (U.C.) -

Limitation of actions............... 450

See CROWN 1.

MANDATE
See PRINCIPAL AND AGENT.

MASTER AND SERVANT - Hire of
machinery - Negligence of hirer - Negli-
gence of owner.] The Steel Company hired
from the Paper Company a crane and
crew of two men, D. to run it and a fire-
man. In doing the work for which it was
hired, the crane fell and D. was killed.
In an action by his widow for damages,
the jury found that the crane was a
dangerous machine and that the' Steel
Company was negligent in not having
a rigger to superintend its operation.-
Held, aflirming the judgment of the Appel-
late Division (35 Ont. L.R. 371), that the
Steel Company owed to D. the duty of
seeing that the crane was properly oper-
ated; that the evidence justified the find-
ing of the jury that a rigger was necessary
for that purpose; and that the judgment
against that company should stand.-
The jury also found that the crane was
defective when delivered to the Steel
Company, and that the Paper Company
was guilty of negligence in not supplying
proper equipment for it.-Held, reversing
the judgment of the Appellate Division,
Davies and Idington JJ. disseiting, that
the relation of master and servant ex-
isted between the Paper Company and D.
up to the time of the latter's death; that
the company, in sending D. to run a dan-
gerous machine not properly equipped,
would be responsible for any injury
caused by its operation; and that it was
not relieved from responsibility by the
fact that the injury might have been
avoided if the Steel Company had pro-
vided proper superintendence over its
operation. ALGooM, STEEL CORPORATION
v. DUim; DUnt v. LAKE SUPERIOR
PAPER Co........................ 481

MINES AND MINING - Deed of land
- Reservation - Right of passage -
Changed conditions - Object of convey-
ance ............................ 263

See EASEMENT.

MUNICIPAL CORPORATION - Alter-
ing streets - Partial closing of high-
way - Exchange for adjacent land -
Validity of by-law - Assent of ratepayers
- R.S.B.C., 1911, c. 170, s. 53, s.-ss. 176,
193.] Under the provisions of sub-sec-
tions 176 and 193 of section 53 of the
British Columbia "Municipal Act," R.S.
B.C., 1911, ch. 170, empowering municipal
corporations to alter, divert or stop up
public thoroughfares and to exchange
them for adjacent land, a municipal cor-
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MUNICIPAL CORPORATION-ron.
poration has power by by-law to close up
a portion of a highway and dispose of the
strip so taken from its width in exchange
for adjacent or contiguous lands to be
used in lieu thereof, although the effect
may be to cause the narrowing of the high-
way. Davies J. dissented.-- Per Idington
and Brodeur JJ. Such a by-law is valid
although passed without the assent of the
ratepayers previoulr obtained. British
Columbia Railway Co. v. Stewart ((1913)
A.C. 816) and United Buildings Corpora-
tion v. ity of lancourer ((19151 A.C.
345) applied. -The decision of the Court
of Appeal for British Columbia on a pre-
vious appeal in the same proceedings (21
B.C. Rep. 401) was approved. 11EST
\ANCouVER DIsrCT V. RAMsAY .... 459

2--Assessment and taxation - Eremp-
tions - Crown lands -- Allotmet for
irrigation purposes -- Ungranted conces-
sion - Construction of statute - Words
and phrases "Land" - "Owner"
"Occupant" - Constitutional law -
"B.N.A. Act, 1867," s. 125 Allbrta
"Rural Municipality Act" "Irriga-
tion A ct" ......................... 151

See ASSESSMENT AND TAXATION 1.

3--Reilways - Location -- Registra-
tion of plans Construction of line
Plan of subdivision subsequently filed
Dediration of highway -- Rights of inuni-
cipality -- Priority "Railway Act."
R.S.C. 19001, c. 37 Doninion " Rail-
way Act," 1903................... 406

See RAILWAYS 5.

NEGLIGENCE - --Electric Ira onmi ion -
Statutory authority - Splcial Act - 'har-
acter of installation System of operation
- Grounding transform' rs -- Difteti-r
fittings - Vis major - Responsibility
without fault - Art. 1054 C.C.] After
heavy rains, irr cold weather, had coated
trees and electric wires with icicles, a
violent wiind tore a branch froni na tree,
growing on private grounds, and1 blew it
a distance of 33 feet on to a highrway where
it fell across the defendants' electric trans-
mission wire, causing a high-tension cur-
rent to escape to secondary house-supply
wires, used only for low-tension currents,
and resulting in the destruction of the
buildings by fire. The high-tension cur-
rent, 2,200 volts, was stepped down from
the primary wire to about 110 volts on
the secondary wires by means of a trans-

NEGLIGENCE-continued.
former which was not grounded, owing
to doubts then existing as to doing so
being safe practice. The secondary wires
were used by the defendants to supply
electric light to consumers, the owners of
the buildings destroyed, but these build-
ings were not fitted with "modern" in-
stallations for electric lighting nor with
cut-offs to intercept high-tension cur-
rents.-V,'s action was to recover damages
for the destruction of his building, alleged
to have been occasioned by the defend-
ants' defective system. The insurance
companies, being subrogated in the rights
of owners of buildings insured by them,
brought actions to recover the amounts
of the policies which had been paid.-
Held, per Idington, Anglin and Brodeur
JJ. (Davies and Duff JJ. contra). Under
the provisions of article 1054 of the Civil
Code, the defendants were liable for the
damages claimed as they had failed to
establish that they were unable, in the
circumstances, to prevent the escape of
the high-tension electric current, a dan-
gerous thing under their care, which had
been the cause of the injuries, or that the
injuries thus caused had resulted from
the fault of the owners of the buildings
themselves. The defence of i'is major was
not open as the circumstances in which
the injuries occurred could have been
foreseen and provided against by the
installation of a safer system for trans-
mission of electricity.- Judgment ap-
pealed from (Q.R. 21 K.B. 214), re-

I versed, Davies and Duff JJ. dissenting.
Per Anglin and Brodeur JJ. As the

special Acts under which the defendants
carried onl their operations provide that
the company shall be "responsible for all
damages which its agents, servants, or
workmen cause to individuals or property
in carrying out or maintaining any of its
said works" (5S & 59 Viet. (D.) ch. 59,
se-. 13). and that tle company "shall be
responsible for all damages which it may
cause in carrying out its works" C14 & 45
Vict. (Que.) ch. 71, see. 2), they are liable
for dauages resulting from the operation
of their constructed works, without regard
to any consideration of fault or negli-
gence on their part.-Per Davies and Duff
JJ., dissenting. Under article 1054 of the
Civil Code, the onus lies upon the plain-
tiff to prove that the injury complained of
resulted from the fault of the thing which
the defendant had under his care; in the
absence of such proof there is no liability
on the part of the defendant. In the cir-
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NEGLIGENCE-continued.
cumstances of the case the defendants
are entitled to succeed on the ground that
the damages were the result of vis major.
Canadian Pacific Railway Co. v. Roy
((1902) A.C. 220); Dumphy v. Montreal
Light, Heat and Power Co. ((1907) A.C.
454); McArthur v. Dominion Cartridge Co.
((1905 A.C. 72); Shawinigan Carbide Co.
v. Doucet (42 Can. S.C.R. 281; Q.R. 18
K.B. 271); and Canadian Pacific Railway
Co. v. Dionne (14 Rev. de Jur. 474) referred
to. (Leave to appeal to Privy Council
granted, 9th May, 1916.) VANDRY ET AL.
V. QUEBEC RY., LIGHT, HEAT AND POWER
C o............. .... ........ .. ... 72

2--Railways - System of construction -
Exposed switch-rods - Dangerous con-
trivance - Verdict - Findings against evi-
dence.] In accordance with what was
shewn to be good railway practice the
tracks in the company's yards were pro-
vided with switch-rods which were left
uncovered and elevated a slight distance
above the ties. While in performance of
his work, during the day-time, an em-
ployee sustained injuries which, it was
alleged, happened in consequence of trip-
ping on switch-rods while a car was being
moved over the switch. In an action by
him for damages, the jury based their
verdict in his favour on a finding that
the railway company had been negligent
in permitting the switch-rods to re-
main in an exposed condition.-Held, per
curiam, affirming the judgment appealed
from (8 West. W.R. 853), that the finding
of negligence by the jury in regard to the
switch-rods in question was against the
evidence as to proper method of con-
struction and could not be upheld. Iding-
ton and Brodeur JJ. dissented on the
view that evidence respecting the unsafe
condition of the switch-rods had been
properly submitted to the jury and their
findings thereon ought not to be ques-
tioned. (Leave to appeal to Privy Coun-
cil refused, 11th Dec., 1916). MALLORY
v. WINNIPEG JOINT TERMINALS .... 323

3--Railways - Ejecting trespasser from
moving train - Imprudence - Liability
for act of servant.] As a train was moving
away from a station, where it had stopped,
the conductor ordered a brakesman to
eject two trespassers from it. On pro-
ceeding to do so the brakesman found a
man stealing a ride upon the narrow ledge
of the engine-tender and, in a scuffle which
ensued, the plaintiff, who was on the edge

NEGLIGENCE-continued.
of the ledge but was not seen by the brakes-
man owing to the darkness was pushed off
the train and injured. In an action for
damages, the jury found that the brakes-
man had been at fault in attempting to
eject the man whom he saw while the train
was in motion and that it was "dubious"
whether he was aware of the presence of
the plaintiff in the dangerous position.
-Held, per Fitzpatrick C.J. and Iding-
ton and Anglin JJ. (affirming judgment
appealed from (9 West. W.R. 1052),
that the reckless indifference of the brakes-
man, in circumstances in which he ought
to have been aware of the presence of the
plaintiff, was a negligent act for which
the railway company was liable.-Per
Davies and Brodeur JJ. dissenting. As
it was not shewn by the evidence nor
found by the jury that the brakesman
*was aware of the presence of the plaintiff
in a dangerous position the plaintiff,
being a trespasser, could not recover
damages against the company for the
injuries he sustained. CANADIAN NORTH-
ERN RWAY. Co. v. DIPLOCK ......... .376

4--Public work - Damage to adjacent
lands - Liability of Crown - "Exchequer
Court Act," s. 20 - Litigious rights - Bar
to action - "Rideau Canal Act," 8 Geo.
IV., c. 1 (U.C.) - Limitation of actions.]
The Crown is not liable, under sec. 20,
sub-sec. (c) of the "Exchequer Court Act"
(R.S.C., [1906] ch. 140), for injury to prop-
erty by negligence of its servants unless
the property is on a public work when in-
jured. Chamberlin v. The King (42 Can.
S.C.R. 350), and Paul v. The King (38 Can.
S.C.R. 126) followed.-Per Fitzpatrick
C.J. Where property is purchased for
the purpose of enforcing a claim against
the Crown for injury thereto, such pur-
pose constitutes a bar to the prosecution
of the claim.-Per Brodeur J. Section
26 of the "Rideau Canal Act," 8 Geo.
IV., ch. 1 (U.C.), providing that any
plaint brought against any person or
persons for anything done in pursuance
of said Act must be commenced within
six months next after the act committed,
applies to proceedings against the Crown
though the Crown was not mentioned and
no claim against it founded on tort could
then be prosecuted. Idington J. contra.
Anglin J. dubitante. OLMSTEAD v. THE
K ING ........................... 450

5--Hire of machinery - Negligence of
hirer - Negligence of owner - Master and
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NEGLIGENCE-continued.
servant.] The Steel Company hired from
the Paper Company a crane and crew of
two men, D. to run it and a fireman. In
doing the work for which it was hired,
the crane fell and D. was killed. In an
action by his widow for damages, the
jury found that the crane was a dan-
gerous machine and that the Steel Coin-
pany was negligent in not having a rigger
to superintend its operation.-Held,
affirming the judgment of the Appellate
Division (35 Ont. L.R. 371), that the
Steel Company owed to D. the duty of
seeing that the crane was properly oper-
ated; that the evidence justified the find-
ing of the jury that a rigger was necessary
for that purpose; and that the judgment
against that company should stand.-The
jury also found that the crane was defec-
tive when delivered to the Steel Company,
and that the Paper Company was guilty
of negligence in not supplying proper
equipment for it.-Held, reversing the
judgment of the Appellate Division,
Davies and Idington JJ. dissenting, that
the relation of master and servant ex-
isted between the Paper Company and D.
up to the time of the latter's death;
that the company, in sending D. to run
a dangerous machine not properly
equipped, would be responsible for any
injury caused by its operation; and that
it was not relieved from responsibility
by the fact that the injury might have
been avoided if the Steel Company had
provided proper superintendence over its
operation. ALGOMA STEEL CORPORATION
v. DUBE; DUBE v. LAKE SuPERioR PAPER
Co. ............................ 481

6-- Crown Injury to "property on
public work" Jurisdiction of Exchequer
Court -- R.S.C., 1906, c. 140, s. 20 (b),
(c).] To make the Crown liable, under
sub-sec. (c) of section 20 of the "Ex-
chequer Court Act," R.S.C., 1906, ch.
140, for injury to property, such property
must be on a public work when injured.
Chamberlin v. The King (40 Can. S.C.R.
350) and Paul v. The King (38 Can.
S.C.R. 126) followed. Letourneux v. The
King (33 Can. S.C.R. 335) overruled.
Injury to property by an explosion of
dynamite on property adjoining a public
work is not "damage to property in-
juriously affected by the construction of
a public work" under section 20 (b) of
the "Exchequer Court Act." PIGOTT ET
Al.. r. THE KING,................... 626

NOTICE- Fire insurance -- Statutory
conditions - Conditions of application -
R.S.Q., 1909, arts. 7034-7036 - Condi-
tions indorsed on policy - Keeping and
storing coal oil - Agent's knowledge
Waiver - Adjustment of claim - Offer
of settlement by adjuster - Esioppel -
Transaction ............. .... ... 296

See INSURANCE, FIRE.
PARTNERSHIP-Shares in business -
Associating third person - Godwill -
Accounting between partners - Art. 1853
C.C.] For a number of years the defend-
ants had carried on, in partnership, the
business of accountants and, as their
operations expanded, they engaged assist-
ants, who were called "junior partners,"
remunerating them by salaries and per-
centage rates on yearly profits and, in
some years, with bonus additions. With
the approval of the "junior partners,"
the defendants associated P. in a one-
fourth share of the business and the firm
name was changed for the new organiza-
tion which was carried on according to
terms mentioned in an agreement which
recited that it had been agreed between
the defendants "that those at present
constituting the firm" and "those for
the time being constituting the firm of
W. B. P. & Co." should arrange a partner-
ship, etc. Upon making this arrangement
the defendants received E20,000 from P.
and, some time afterwards, in similar cir-
cumstances, E1,000 was received by them
from G. The defendants retained these
sums, as their own, and did not inform
the "junior partners" that they had been
paid. In an action by a "junior partner"
for an account and a proportionate share
of this £21,000: Held, affirming the judg-
ment appealed from (Q.R. 24 K.B. 321),
that the moneys so received by the defend-
ants were not paid for a share in the busi-
ness to be taken wholly from their in-
dividual interests therein. but for a share
in the assets and goodwill of the business
itself; consequently, the plaintiff had an
interest in the moneys so paid and was
entitled to an account and a proportionate
share thereof. MARWICK AND MIlTCHELL
v. K ERR ..... .................... 1
2- -Dissolution - Death of partner
Surricor's right to purchase share - Good-
will - Annual balance sheet.] If the in-
tention that a surviving partner should
have a right to take over the interest of a
deceased partner clearly appears from the
terms of the partnership agreement,
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PARTNERSHIP-continued.
though it is not formally expressed, that
right exists. Brodeur J. dissented. Iding-
ton J. dissented on the ground that such
intention was not clearly manifested.-
The partnership articles provided that
at the end cf each partnership year an
account should be taken of the stock,
liabilities and assets of the business and a
balance sheet struck for that year; that
in case one partner died the co-partner-
ship should continue to the end of the
current financial year or, at the option of
the survivor, for not more than twelve
months from such .death; that for twelve
months from the death of his partner the
survivor should not be required to pay
over any part of the latter's capital in
the business; and that any dispute be-
tween the survivor and representatives
of the deceased as to the amount of debits
against or credits to either in the balance
sheet or the valuation of the assets should
be referred to arbitration.-Held, Duff
J. dissenting, that the value of the interest
of the deceased partner was not to be
determined by the account taken and
balance sheet struck at the end of the
financial year following his death, but
the assets should be valued in the ordinary
way.-Held, also, Davies and Duff JJ.
dissenting, that the goodwill of the busi-
ness was to be included in said assets,
though it had never formed a part of
them in the annual balance sheets struck
since the co-partnership began.-Judg-
ment of the Appellate Division (34 Out.
L.R. 278) reversed in part. Woon v.
G A uLD .. .......................... 51

PETITION OF RIGHT-
See AcTroN.
See CROWN.

PLANS -Railways - Location - Regis-
tration of plans - Construction of line -
Plan of subdlivision subsequently filed -
Dedication of highway - Rights of muni-
cipality - Priority - "IHailway Act,"
R.S.C., 1906, c. 37 - Dominion "Railway
Act," 1903............ ........... 406

See RAILWAYS 5.

PRACTICE AND PROCEDURE-
Appeal - Jurisdiction - Matter originat-
ing in inferior court - Transfer to superior
court - Extension of time for appealing-
Special leave - "Supreme Court Act,"
ss. 37c, 71.] An action commenced in the
District Court was, by consent of the par-

PRACTICE AND PROCEDURE-con.
ties, transferred to and subsequently
carried on in the Supreme Court of Sas-
katchewan as if a new writ had been issued
therein; the statement of claim, pleadings
and proceedings being all filed and taken
in the latter court.-Held, that, although
the proceedings, after the issue of the writ,
had all been carried on in the court of
superior jurisdiction, yet as the cause
originated in a court of inferior juris-
diction, an appeal de plano would not lie
to the Supreme Court of Canada. Tucker
v. Young (30 Can. S.C.R. 185) followed.-
An order in the Supreme Court of Sas-
katchewan was made extending the time
for appealing beyond the sixty (lays
limited for bringing the appeal by the
"Supreme Court Act," under sec. 71.
On an application, under section 37 (c)
of the "Supreme Court Act," for special
leave to appeal,-Ield, also, following
Goodison Thresher Co. v. Township of
McNab (42 Can. S.C.R. 694), that, not-
withstanding the order extending the
time for appealing made in the court
appealed from, the Supreme Court of
Canada had no jurisdiction to grant
special leave for an appeal after the ex-
piration of the sixty days limited for
bringing appeals by section 69 of the
"Supreme Court Act." HsLLsN v. I-
iPEunIAL ELEVATOR AND LuiuMEn Co.. 15

2--Tille to land - Vete t rdmird -
Security for loan - Time for redemption-
Promise of re-sale - Condition - Equit-
able relief - Pleading - Waiver - New
points on appeal - Practice - Arts. 1549,
1550 C.C.] Where the right to redeem
lands conveyed A di-oit de rn6ir as secur-
ity for a loan has not been exercised within
the stipulated term, or an extension there-
of, the purchaser becomes absolute owner
and there is no power in the courts of the
Province of Quebec under which an order
may be made which could have the effect
of extending the time limited for redemp-
tion.-Per Fitzpatrick C.J. and Brodeur
J. Questions which have not been
raised or brought to the attention of the
courts below ought not to be considered
on an appeal to the Supreme Court of
Canada. GAGNON ET AL. i'. BALANGER

.. . 204

AND see TITLE To LA'D 2.

3 -- Appeal - Final judgment - Sub-
stantive right - "Supreme Court Act," s.
2 (c) - 3 & 4 Geo. V., r. 51 - Procedure -
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PRACTICE AND PROCEDURE-con.
Service out o.f jurisdiction-Costs.] No ap-
peal lies to the Supreme Court of Canada
from a judgment of the Supreme Court
of New Brunswick affirming the decision
of -a judge who refused to set aside his
order for service of a writ out of the juris-
diction. Idington J. dissenting.-Per
Davies and Anglin JJ. The judgment did
not dispose of any substantive right
. . . in controversy in the action and
therefore was not a final judgment as
that term is defined in 3 & 4 Geo. V., ch.
.51.-The appeal was quashed but respond-
ent was only given the general costs of
appeal to the date of the motion to quash
as he had not conformed to the require-
ments of Supreme Court Rules 4 and 5.
ST. JOHN LUMBER Co. v. Roy ....... 310

4--Procedure - "Winding-up Act" -
Suit in P. E. I. - Winding-up in B.C.
- Leave of court in B.C. - R.S.C. c. 144,
ss. 22 and 23.] Where a trust company in-
corporated by the Parliament of Canada
with headquarters in Vancouver is being
wound up in British Columbia, leave of
the Supreme Court of that province is
necessary before suit can be brought in
Prince Edward Island against the liqui-
dator and the company to have the latter
declared a trustee of moneys deposited
with it for investment, for its removal
from office and appointment of a new
trustee and for the vesting in such new
trustee of the securities representing said
moneys. Davies J. dissenting.-Judgment
appealed against (24 D.L.R. 554) re-
versed. STmw.uRT I'. LEPAGE ........ .. 337

5-- Appeal from Court of Revicw -
Jurisdiction -- Amount in controversy -
Addition of cost of exhibits.] The cost of
exhibits (claimed by the action), which
may he taxable as costs in the cause be-
tween party and party, cannot be added
to the amount of the demande in order to
increase the amount in controversy to the
sum or value necessary to give the right
of appeal to the Supreme Court of Can-
ada. Dufresne 'v. Guivremont (26 Can.
S.C.R. 216) followed. MONTREAL TRAM-
WAYS Co. V. ACGILL...............390

6--Appeal - Jurisdiction - Time for
appealing - Amount in controversy -
Affirming jurisdiction -Motion in court-
Discretionary order by judge......... 128

See APPEAL 2.

PRACTICE AND PROCEDURE-con.
7--Contract -Sale of lands - Exchange
- Specific performance - Foreign lands -
Jurisdiction of courts of equity - Mutual-
ity of remedy - Relief in personam - Dis-
cretionary order - Appeal - Jurisdic-
tion - "Final judgment".......... 431

See SPECIFIC PERFORMANCE.

PRINCIPAL AND AGENT - Fire in-
surance - Statutory conditions - R.S.Q.,
1909, arts. 7034, 7035, 7036 - Notice -
Conditions of application - Conditions in-
dorsed on policy - Keeping and storing
coal oil - Agent's knowledge - Waiver -
Adjustment of claim -Offer of settlement by
adjuster - Estoppel - Transaction.] Per
curiam.-Knowledge by ani agent solicit-
ing insurance that coal oil, in large quan-
tities, was kept and stored upon the pre-
mises to be insured does not constitute
notice of that fact to the company in-
suring them, nor does notice that coal
oil in such quantities iwas kept and stored
upon the premises prior to the insurance
involve knowledge that it would be kept
there afterwards in violation of the con-
ditions of the policy. Fitzpatrick C.J. held
that knowledge by the agent was know-
ledge of the company but was not equiva-
lent to waiver of the condition of the policy
respecting the keeping or storing of coal
oil.-In the absence of proof that adjust-
ing agents employed by the insurer had
authority to dispose of the matter, the
offer of settlement of the claim by the
adjuster does not eonstitute waiver on
the part of the insurer of objections which
ruight be urged against the claim. LAFOR-
EST r. FACTORIES INSURANCE Co..... 296

AND see INSURANeF, FIRE

PRIVY COUNCIL - Appeal front Court
of Review-Amiount in Controversy-Juris-
diction of Supreme Court............ 353

See APPEAL 3.

PUBLIC DOCUMENT -- Crown lands
- Lands vesting in Crown -- Constitu-
tional law - "B.N.A. Act, 1867," ss.
91 (24), 109-117 - Title to "Indian
lands" - Surrender - Sale by Commis-
sioner - Property in Canada and the
provinces - "Indian Act," 39 V., c.
18; R.S.C., 1906, c. 43, s. 42-Evidence-
Legal maxim...................... 172

See INDIANS.

PUBLIC WORK - Damage to adjacent
lands-Negligence -Liability of Crown-

44
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PUBLIC WORK--continued.
"Exchequer Court Act," s. 20 - Litigious
rights - Bar to action - "Rideau Canal
Act," 8 Geo. IV., c. 1 (U.C.) - Limita-
tion of actions .................... 450

See CROWN 1.

2--Injury to property "on public work"
- Negligence - Liability of Crown ... 626

See CROWN 2.

RAILWAYS -Board of Railway Commis-
sioners - Jurisdiction - Provincial cross-
ing - Dominion railway - Change of
grade - Elimination of level crossing -
Substitution of subway - Public protection
and safety - Power to order provincial
railway to share in payment of cost-" Rail-
way Act," ss. 8 (a), 59 and 288.] The pro-
visions of the "Railway Act" empowering
the Board of Railway Commissioners to
apportion among the persons interested
the cost of works or constructions which
it orders to be done or made are intra
vires.-On Avenue Road, Toronto, the
tracks of the Toronto Ry. Co. crossed
those of the C.P. Ry. Co. at rail level.
On report of its chief engineer that this
crossing was dangerous the Board, of its
own motion, ordered that the street be
carried under the C.P. Ry. tracks. This
change of grade relieved the Toronto Ry.
Co. from the expense of maintaining an
interlocking plant and benefited it other-
wise.-Held, that the order was made for
the protection, safety and convenience
of the public; that the Toronto Ry. Co.
was a "company interested or affected by
such order;" and that the Board had
jurisdiction to direct that it should pay
a portion of the cost of the subway. Brit-
ish Columbia Electric Railway Co. v. Van-
couver, Victoria and Eastern Railway Co.,
([19141 A.C. 1067,) distinguished.-The
agreement between the Toronto Rv. Co.
and the City of Toronto by which the
former was given the right to lay its
tracks on certain streets including Avenue
Road did not affect the power of the Board
to make said order. TORONTO RAILWAY
Co. v. CITY OF TORONTO ........... 222

2--Subsidy - Aid to construction -
Purchase of constructed line - Consiruc-
lion of statute - Supplenientary agreement
- Rights of transferee - Obligation bind-
ing on the Crown.] The suppliant company
was incorporated by Dominion statute,
6 Edw. VII., ch. 150, with power to hold,
maintain and operate the railway of the

RAILWAYS-continued.
S.S. Ry. Co. and became vested with the
franchises and property of that railway
company which had been sold in virtue of
the statute, 4 & 5 Edw. VII., ch. 158.
The S.S. Ry. Co. had constructed 6Y
miles of its railway, between Yamaska
and St. Francis River, for which it had
not received subsidy aid as authorized
by 62 & 63 Vict., ch. 7, and, by 7 & 8 Edw.
VII., ch. 63, in lieu of the aid provided by
the former statutes, subsidy was auth-
orized to be paid- to any company com-
pleting the construction of 70 miles of
the railway from Yamaska on a location
which included the 6Y miles of railway
so constructed. Under the authority of
this legislation the Crown and the appel-
lant company entered into a supplement-
ary agreement fixing the subsidy for the
construction of this 70 miles of railway.
The company completed the uncon-
structed portion of the railway and
claimed subsidy for the whole length of
the line including the 6Y miles acquired
in virtue of the sale authorized by 4 & 5
Edw. VII., ch. 158.-Held, reversing the
judgment of the Exchequer Court of Can-
ada (15 Ex. C.R. 237), Idington J. dis-
senting, that the undertaking of the com-
pany to construct the railway was satis-
fied whether it actually constructed the
whole line itself or purchased a constructed
portion thereof to form part of the sub-
sidized line; that the statute 7 & 8 Edw.
VII., authorizing the subsidy together
with the supplementary contract with the
Crown constituted an obligation binding
on the Crown and the company was,
consequently, entitled to the amount
of the subsidy applicable to the 6 V miles
of the railway in question. QUEBEC,
MONTREAL AND SOUTHERN RWAY. CO. V.
THE KING....................... 275

3--System of construction - Exposed
switch-rods - Negligence - Dangerous
contrivance - Verdict - Findings against
evidence.] In accordance with what was
shewn to be good railway practice the
tracks in the company's yards were pro-
vided with switch-rods which were left
uncovered and elevated a slight distance
above the ties. While in performance of
his work, during the day-time, an em-
ployee sustained injuries which, it was
alleged, happened in consequence of
tripping on switch-rods while a car was
being moved over the seitch. In an action
by him for damages, the jury based their
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RAILWAYS-continued.
verdict in his favour on a finding that the
railway company had been negligent in
permitting the switch-rods to remain in an
exposed condition.-Ield, per curiam,
affirming the judgment appealed from (8
West. W.R. 853), that the finding of
negligence by the jury in regard to the
switch-rods in question was against the
evidence as to proper method of con-
struction and could not be upheld.
Idington and Brodeur JJ. dissented on the
view that evidence respecting the unsafe
condition of the switch-rods had been pro-
perly submitted to the jury and their
findings thereon ought not to be ques-
tioned. (Leave to appeal to Privy Council
refused, 11th Dec. 1916.) MALLORY V.
WINNIPEG JOINT TERMINALS ........ 323

4--Negligence -Ejecting trespasser from
moving train - Imprudence - Liability
for act of servant.] As a train was moving
away from a station, where it had stopped,
the conductor ordered a brakesman to
eject two trespassers from it. On pro-
ceeding to do so the brakesman found a
man stealing a ride upon the narrow
ledge of the engine-tender and, in a scuffle
which ensued, the plaintiff, who was on
the edge of the ledge but was not seen by
the brakesman owing to the darkness, was
pushed off the train and injured. In an
action for damages, the jury found that
the brakesman had been at fault in at-
tempting to eject the man whom he saw
while the train was in motion and that
it was "dubious" whether he was aware
of the presence of the plaintiff in the
dangerous position.-feld, per Fitzpat-
rick C.J. and Idington and Anglin JJ.
(affirming judgment appealed from (9
West. W.R. 1052)), that the reckless in-
difference of the brakesman, in circum-
stances in which he ought to have been
aware of the presence of the plaintiff, was
a negligent act for which the railway com-
pany was liable. -Per Davies and Brodeur
JJ. dissenting. As it was not shewn by
the evidence nor found by the jury that
the brakesman was aware of the presence
of the plaintiff in a dangerous position
the plaintiff, being a trespasser, could not
recover damages against the company
for the injuries he sustained. CANADIAN
NORTHERN RWAY. Co. v. DIPLOCK ... 376

5--Location - Registration of plans -
Construction of line - Plan of subdivision
subsequently filed - Dedication of high-
ways - Rights of municipality - Priority

RAILWAYS-continued.
- "Railway Act," R.S.C., 1901, c. 37--
Dominion "Railway Act," 1903.1 The
filing of location plans by a railway com-
pany in the proper registry office, after
such plans have been approved by the
Board of Railway Coimmissioners under
the provisions of the Dominion "Rail-
way Act," is sufficient and effective, after
the railway company has constructed its
line upon the location indicated, to estab-
lish the seniority of the right of the rqil-
way company over that of the munici-
pality at points where highways were not
dedicated by the filing of plans of sub-
division by the owner or otherwise, or
actually used, constructed or accepted by
the municipal corporation at the time of
the registration of the location plans by
the railway company. CITY OF EDMONTON
V. CALGARY AND EDMONTON RWAY. CO.

............ 406

6--Expropriation - Business premises
- Special value - Mode of estimating com-
pensation.] Where property expropriated
is, owing to its location and adaptability
for business, worth more to the owner than
its intrinsic value, he is not entitled to
have the capital amount representing the
excess added to the market value of the
property. His proper compensation is the
amount which a prudent man in the posi-
tion of the owner would be willing to
pay. Brodeur J. dissenting. Judgment
appealed against (34 Ont. L.R. 328)
varied. LAKE ERIE AND NORTHERN.
RWAY. Co. v. SCHOOLEY ............ 416

7- -Expropriation of lands - Arbitra-
tion - Appeal - Jurisdiction of court on
appeal - Reference back to arbitrators -
Proceedings by arbitrators - Receiving
opinion testimony - Number of witnesses
examined - "Alberta Evidence Act,"
1910-Alberta "Arbitration Act," 1909-
Alberta "Railway Act," 1907-Setting
aside award-Evidence - Admission in
prior affidavit - Ascertaining value of
lands.] The provisions of the Alberta
"Arbitration Act" of 1909, in relation to
references to arbitration, apply to pro-
ceedings on arbitrations under the Alberta
"Railway Act" of 1907, and give power
to the court or a judge, on an appeal from
the award made, to remit the matters
referred to the arbitrators for reconsidera-
tion. Anglin, J. inclined to the contrary
opinion.-Per Davies, Idington and Ang-
lin JJ. (Fitzpatrick C.J. contra). When
arbitrators have violated the provisions
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RAILWAYS-continued.
of section 10 of the "Alberta Evidence
Act" of 1910 by receiving the testimony
of a greater number of expert witnesses
than three, as thereby limited, upon
either side of the controversy, their award
should he set aside by the court upon an
appeal.-Per Fitzpatrick C.J. and Iding-
ton J. (Davies J. contra). An affidavit
of the party whose property has been ex-
propriated, made for different purposes
several years prior to the expropriation
proceedings, cannot properly be taken
into consideration by arbitrators as evi-
dence establishing the value of the prop-
erty at the time of its expropriation.-Per
Idington and Brodeur JJ. In the cir-
cumstances of the case the arbitrators
were not functi ofliciis, as their -award had
been invalidly made.-The appeal from
the judgment of the Appellate Division of
the Supreme Court of Alberta (8 Alta.
L.R. 379) and the cross-appeal therefrom
were dismissed with costs. CANADIAN
NORTHERN WESTERN RWAY. CO. V.
MTOORE .... ..................... 519

REGISTRY LAWS - Railways - Loca-
tion - Registration of plans - Construc-
tion of line - Plan of subdivision subse-
quently filed - Dedication of highway -
Rights of municipality - Priority -
"Railway Act," R.S.C., 1906, c. 37-
Dominion "RHailway Act," 1903..... . 406

See RAILWAYS 5.

2--Sale for delinquent taxes - Tax sale
deed - Premature delivery - Statutory
authority - Condition precedent - Evi-
dence - Presumption - Curative enact-
ment - Certificate of title (B.C.) ...... 503

See ASSESSMENT AND TAXATION 2.

REVIEW, COURT OF - Appeal -
Jurisdiction - Arts. 68 and 69 C.P.Q. -
"S upreme Court Act," R.S.C. 1906, c. 139,
s. 40.] By article 69 of the Quebec Code
of Civil Procedure and the third clause
of article 68, as amended by 8 Edw. VII.,
ch. 75, an appeal lies to the Judicial Com-
mittee of the Privy Council, in certain
cases, from judgments of the Court of
Review, where the amount or value of the
thing demanded exceeds $5,000. Section
40 of the "Supreme Court Act," R.S.C.,
1906, ch. 139, provides for appeals from
the Court of Review to the Supreme Court
of Canada, in cases which are not appeal-
able to the Court of King's Bench, but
are appealable to the Privy Council.-

REVIEW, COURT OF-continued.
Held, Anglin J. dissenting, that the words
"the thing demanded" in the third clause
of article 68 of the Code of Civil Procedure
refer to the demande in the action, and not
to the amount recovered by the judg-
ment, if they are different; consequently,
an appeal lies, in such cases, from the
judgments of the Court of Review to the
Supreme Court of Canada where the
amount or value claimed in the declara-
tion exceeds five thousand dollars. Allan
v. Pratt (13 App. Cas. 780); Dufresne v.
Guivremont (26 Can. S.C.R. 216); and
Citizens Light and Power Co. v. Parent (27
Can. S.C.R. 316) -discussed; Town of
Outremont v. Joyce (43 Can. S.C.R. 611)
and Dominion Salvage and Wrecking Co. v.
Brown (20 Can. S.C.R. 203) referred to.
13EAUVAIS v. GENGE ............... 353

2--Appeal to Supreme Court of Canada
-Jurisdiction - Amount in controversy-
Addition of cost of exhibits ........... 390

See APPEAL 6.

RULES-Compliance with-Costs .... 310

See CosTs 1.

SALE-Crown lands - Lands vesting in
Crown - Constitutional law - "B.N.A.
Act, 1867," ss. 91 (24), 109-117 - Title
to "Indian lands" - Surrender - Sale by
Commissioner.] Per curiam.-The "In-
dian Act," 39 Vict., ch. 18, does not pro-
hibit the sale by the Crown to an " In-
dian" of public lands which have, on
surrender to the Crown, ceased to be part
of an Indian "reserve," nor prevent an
individual of Indian blood, who is a mem-
ber of a band or tribe of Indians, from
acquiring title in such lands. The use
of the word "person" in the provisions of
the "Indian Act" (39 Vict., ch. 18, sec.
31; R.S.C., 1886, ch. 43, sece. 42), relating
to sales of Indian lands, has not the effect
of excluding Indians from the class en-
titled to become purchasers of such lands
on account of the definition of that word
in the interpretation clauses of the statutes
in question. ATTORNEY-GENERAL OF
CANADA v. GiROUX ................ 172

AND see INDIANS.

2--Vente d rird& - Security for loan-
Extension of time for redemption-Promise
of re-sale-Condition.] After the expira-
tion of the time limited for redemption of
lands conveyed d droit de rgmird, as secur-
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SALE-continued.
ity for a loan, the purchaser in a letter
written to the vendor, requested pay-
ment of the loan before a date mentioned
therein and, in default of such payment,
insisted upon the rights granted by the
conveyance.-Held, that the letter might
be considered as a promise of re-sale of
the lands to the vendor which lapsed on
failure to make the payment within the
time therein stipulated. Duff J. took
no part in the decision of the appeal.
GAGNON ET AL. U. BELANGER........204

Axe see TITLE TO LAND 2.

3---Foreign lands - Sale of lands -
Exchange - Specific performance - Juris-
diction of courts of equity - Mutuality of
remedy - Relief in personam - Discre-
tionary order - Appeal - Jurisdiction -
"Final judgment" - "Supreme Court
Act," R.S.C. 1906, c. 139, s. 38 (c).] T.,
resident in the State of Iowa, U.S.A.,
brought suit in Saskatchewan for specific
performance of a contract by which J.,
resident in Saskatchewan, agreed to sell
him lands in Saskatchewan, part of the
price being the conveyance to J. of lands
in Iowa by T. The trial judge decreed
specific performance of the contract by
J., and, on appeal, the full court varied
the judgment by ordering that there
should be a reference for inquiry and
report upon T.'s title to the lands in Iowa,
and that, upon the filing of such report,
either party should be at liberty to apply
for such judgment as he might he en-
titled to (8 Sask. L.R. 387). On the ap-
peal to the Supreme Court of Canada the
material questions were whether or not
the fact that the lands to be exchanged
were situated outside the province pre-
cluded the courts of Saskatchewan from
decreeing specific performance for want
of mutuality of relief, and whether or
not there was error in making the order
of reference, which, in effect, gave the
plaintiff a second opportunity of proving
his title.-Held, Idington J. lissenting,
that the courts of Saskatchewan, as
courts of equity acting in personain, have
jurisdiction to decree specific performance
of contracts for the sale of lands situate
within the province where the person
against whom relief is sought resides
within their jurisdiction; that, in the suit
instituted by the foreign plaintiff in Sask-
atchewan, mutuality of relief existed be-
tween the parties, and that the discretion
of the court appealed from in ordering

SALE-continued.
the reference before the entry of the
formal decree ought not to be inter-
fered with on the appeal.-The juris-
diction of the Supreme Court of Canada
to entertain the appeal was questioned by
the Chief Justice and Idington J. on the
ground that the judgment appealed from
was not a "final judgment." Davies .1.
was of opinion that, as the suit was "in
the nature of a suit or proceeding in
euty," an appeal lay to the Suiremne
Court of Canada in virtue (f sub-sec.
(c) of sec. 38 of the "Supreme Court Act.
R.S.C., 1906, ch. 139. Anglin J. thought
that, as a matter of discretion, the court
might decline to hear such an appeaL.-
Judgment appealed from (8 Sask. L.R.
387) affirmed, Idington J. dissenting.
JONES v. TUCKER................. 431

4--Contract - Sale of coal areas - Pay-
ment in company stock -- Unorgan ized
company - Time for delin ry........ 18

See CONTRACT 1.

3--Sale for delinquent taxes - Tax sale
deed - Premature delivery - StOufory
authority - Condition precedent - Eri-
dence - Presumption - Curatire enact-
nment - Certificate of title (B.C.) ...... 503

See ASSESSMENT AND TAx .TIOW 2.

3--Guarantee by bank - Sale of goods -
Payment of draft - Bill of lading -
Goods at disposal of consignor........ 570

See GUARANTEE.

SERVITUDE-
See EASEMENT.

SHAREHOLDER - Contract --- ale -
Payment in company stock - Unorganized
company -- Time for delivery........ 18

See CONTRACT 1.

SHIPS AND SHIPPING - ('harftrcd
ship - Suitability for cargo - Duty
of owner - Dead freight - I murragr.J
- L, chartered the ship "lelen" to
carry a full and complete cargo of re-
sawn yellow pine lumber from a port in
Florida to St. John, N.B. At the port
of loading the lumber of dimensions cus-

I tomary in the trade at that port, was fur-
nished in quantity sufficient to fill a ship
of the "Helen's" tonnage, but it could not
all be stowed in that ship, which was built
for the fruit trade, and could not take a
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SHIPS AND SHIPPING-continued.
full cargo of lumber of that size. The
quantity loaded was delivered at St.
John, and the shipowner brought action
for the freight on the deficiency.-Held,
reversing the judgment appealed against
(44 N.B. Rep. 12), that it was the duty
of the owners to provide a ship capable
of carrying tle cargo called for by the
charterparty; that the evidence estab-
lished that the "Helen" was not so
capable; that the charterer, having fur-
nished lumber of the dimensions custom-
ary at the port for loading ships of the
size of the "Helen," had discharged his
duty under the contract, and was not
liable to the owner for the dead freight.-
Under the demurrage clause of the char-
terparty, the owners claimed damages
for delay in loading and discharging the
cargo.-Held, that the manner in which
the ship was constructed prevented the
work of loading and discharging the lum-
ber from proceeding as fast as it other-
wise would have done; the delay was,
therefore, imputable to the owners them-
selves and the charterer was not liable.
JOSEPH A. LIKELY CO. v. A. W. DUCKETT
Co.......... ................... 471

SPECIFIC PERFORMANCE -Contract
-Foreign lands-Sale of lands-E xchange
- Specific performance - Jurisdiction of
court of equity - Mutuality of remedy -
Relief on personam - Discretionary order
- Appeal - Jurisdiction - "Final judg-
ment" - " Supreme Court Act," R.S.C.
1906, c. 139, s. 38 (c).] T., resident in
the State of Iowa, U.S.A., brought suit
in Saskatchewan for specific performance
of a contract by which J., resident in
Saskatchewan, agreed to sell him lands in
Saskatchewan, part of the price being the
conveyance to J. of lands in Iowa by T.
The trial judge decreed specific perform-
ance of the contract by J., and, on appeal,
the full court varied the judgment by
ordering that there should be a reference
for inquiry and report upon T.'s title to the
lands in Iowa, and that, upon the filing
of such report, either party should be at
liberty to apply for such judgment as he
might be entitled to (8 Sask. L.R. 387).
On the appeal to the Supreme Court of
Canada the material questions were
whether or not the fact that the lands to
be exchanged were situated outside the
province precluded the courts of Sask-
atchewan from decreeing specific perform-
ance for want of mutuality of relief, and
whether or not there was error in making

SPECIFIC PERFORMANCE-con.
the order of reference, which, in effect,
gave the plaintiff a second opportunity of
proving his title.-Held, Idington J.
dissenting, that the courts of Saskatche-
wan, as courts of equity acting in per-
sonam, have jurisdiction to decree specific
performance of contracts for the sale of
lands situate within the province where
the person against whom relief is sought
resides within their jurisdiction; that, in
the suit instituted by the foreign plain-
tiff in Saskatchewah, mutuality of relief
existed between the parties, and that the
discretion of the court appealed from in
ordering the reference before the entry
of the formal decree ought not to be in-
terfered with on the appeal.-The juris-
diction of the Supreme Court of Canada
to entertain the appeal was questioned by
the Chief Justice and Idington J. on the
ground that the judgment appealed from
was not a "final judgment." Davies J.
was of opinion that, as the suit was "in
the nature of a suit or proceeding in
equity," an appeal lay to the Supreme
Court of Canada in virtue of sub-sec. (c) of
see. 38 of the "Supreme Court Act " R.S.C.,
1906, ch. 139. Anglin J. thought that, as a
matter of discretion, the court might decline
to hear such an appeal.-Judgment appeal-
ed from (8 Sask. L.R. 387) affirmed, Iding-
ton J. dissenting. JONES v. TUCKER.. 431

STATUTE- Municipal corporation -
Exemptions - Crown lands - Allotment
for irrigation purposes-Ungranted con-
cession - Construction of statute - Words
and phrases-"Land" - "Owner" -
"Occupant" - Constitutional law -
"B.N.A. Act, 1867," s. 125 - Alberta
"Rural Municipality Act," 3 Geo. V., c.
3 - "Irrigation Act," R.S.C., 1906, c.
61.] Under sections 249, 250 and 251 of the
Alberta "Rural Municipality Act," 3
Geo. V., ch. 3, as amended by section
30 of the statutes of Alberta, 4 Geo. V.,
ch. 7, a purchaser of lands for irrigation
purposes, under the "Irrigation Act,"
R.S.C., 1906, ch. 61, entitled to possession
and to complete the purchase and take
title thereof (such lands remaining in the
meantime, Crown lands of the Dominion
of Canada), is an "occupant" of "lands"
within the meaning of those terms as
defined by the interpretation clauses of the
"Rural Municipality Act," and has there-
in a beneficial and equitable interest in
respect of which municipal taxation may
be imposed and levied. Such interest is
not exempt from taxation under sub-sec-
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STATUTE-continued.
tion 1 of section 250 of the "Rural Muni-
cipality Act," not under section 125 of the
"British North America Act, 1867." Cal-
gary and Edmonton Land Co. v. Attorney-
General of Alberta (45 Can. S.C.R. 170),
and Smith v. Rural Municipality of Ver-
milion Hills (49 Can. S.C.R. 563), ap-
plied. The Chief Justice and Duff J.
dissented.-Per Fitzpatrick C.J. See-
tions 250 and 251 of the Alberta "Rural
Municipality Act" make no provision for
the assessment and taxation of an interest
held in lands exempted from taxation.-
Per Anglin J. The provisions of the Al-
berta "Rural Municipality Act" relating
to assessment and taxation which could
affect such lands as those in question deal
only with interests therein other than
those of the Crown and their value.-
Judgment appealed from, 23 D.L.R. 88;
31 West. L.R. 725, affirmed, Fitzpatrick
C.J. and Duff J. dissenting. (Leave to
appeal to Privy Council refused, 30th
Oct., 1916.) SOUTHERN ALBERTA LAND
Co. v. RURAL MUNICIPALITY OF McLEAN.

........ 151

2--Jurisdiction - Winding-up pro-
ceedings - Time for appealing - Amount
in controversy - Construction of statute -
"Supreme Court Act," R.S.C., 1906, c.
139, s. 46, 69, 71 - " Winding-up Act,"
R.S.C., 1906, c. 144, ss. 104, 106-Prac-
tice - Affirming jurisdiction - Motion in
court - Discretionary order by judge.] Per
Fitzpatrick C.J. and Idington and Bro-
deur JJ. (Duff and Anglin JJ. contra).
The appeal to the Supreme Court of
Canada given by section 106 of the
"Winding-up Act," R.S.C., 1906, ch.
144, must be brought within sixty
days from the date of the judgment ap-
pealed from, as provided by section 69
of the "Supreme Court Act," R.S.C.,
1906, ch. 139. After the expiration of the
sixty days so limited neither the Supreme
Court of Canada nor a judge thereof can
grant leave to appeal. Goodison Thresher
Co. v. Township of McNab (42 Can.
S.C.R. 694), and Hillman v. Imperial Ele-
vator and Lumber Co. (53 Can. S.C.R 15)
followed; Grand Trunk Railway Co. v. De-
partment of Agriculture of Ontario (42
Can. S.C.R. 557), distinguished.-Per
Duff J. dissenting). Under section 106
of the " Winding-up Act," the application
for leave to appeal may be made after the
expiration of sixty days from the date of
the judgment from which the appeal is
sought and, whether it be made before or

STATUTE-continued.
after the expiration of the sixty days.
lapse of time should be considered by the
judge applied to and acted on by him,
in the exercise of discretion, according to
the circumstances of the case.-Ptr Ang-
lin J. (dissenting). On such an applica-
tion for leave to appeal, the provisions of
section 71 of the "Supreme Court Act"
apply and an extension of the time for ap-
pealing may be obtained thereunder.-
Per Idington J. There is no authority
under which an application for an order
affirming the jurisdiction of the Supreme
Court of Canada to entertain an appeal
can be made to the court; the proper and
only. course is by application to the regis-
trar acting as judge in chambers.-Per
Duff J. Although not strictly the proper
procedure, the objection to such an appli-
cation may be waived.- Per Duff J.
Section 106 of the "Wifiding-up Act"
imposes a further condition of the right
of appeal over and above those imposed
by sections 69 and 71 of the "Supreme
Court Act;" an applicant, having ob-
tained leave after the expiration of the
time limited for appealing, is still obliged
to satisfy the judge of the court appealed
from that special circumstances justify an
extension of time, and it is the duty of
that judge to exercise proper discretion in
making such an order on his own responsi-
bility. Attorney-General v. Emerson (24
Q.B.D. 56), and Banner v. Johnston (L.R.
5 ILL. 157), referred to.-Per Brodeur
J. In the case of appeals from judgments
rendered under the "Winding-up Act"
the jurisdiction of the Supreme Court of
Canada is determined by section 106 of
the "Winding-up Act" and is dependent
solely upon the amount involved in the
judgment appealed from and not upon
the amount demanded in the pro-
ceedings on which that judgment was
rendered. GIEAT NORTHERN CONSTRUC-
TION Co., RE, Ross v. Ross, BARRY &
M cR AF ......................... 128

3-Crown lands - Lands vesting in
Crown - Constitutional law - "B.N.A.
Act, 1867," ss. 91 (24), 109-117-Title to
"Indian lands" - Surrender - Sale by
Commissioner - Property of Canada and
provinces - Construction of statute -
"Indian Act," 39 V., c. 18-R.S.C.,
1886, c. 43, s. 42 - Words and phrases -
"Reserve" - "'Person" - "Located In-
dian" - Evidence - Public docume!' -
Legal maxim.] Per curiam.-The "Indian
Act," 39 Vict., ch. 18, does not prohibit
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STATUTE-continued.
the sale by the Crown to an "Indian"
of public lands which have, on surrender
to the Crown, ceased to be part of an
Indian "reserve," nor prevent an in-
dividual of Indian blood, who is a mnem-
ber of a band or tribe of Indians, from
acquiring title in such lands. The use
of the word "person" in the provisions
of the "Indian Act" (39 Viet. ch. 18,
sec. 31; R.S.C., 1886, ch. 43, see. 42), re-
lating to sales of Indian lands, has not
the effect of excluding Indians from the
class entitled to become purchasers of
such lands on account of the definition
of that word in the interpretation clauses
of the statutes in question.-Per Idington
J. Crown lands of the Province of Canada,
situate in Lower Canada,. which had not
(as provided by the statute 14 and 15
Vict., ch. 105), been surveyed and set
apart, as intended to be vested in the
Commissioner of Indian Lands for Lower
Canada, and appropriated to the use
of Indians prior to the 1st July, 1867, do
not fall within the definition of "Lands
reserved for the Indians" in the 24th
item enumerated in section 91 of the
"British North America Act, 1867," and,
consequently, did not pass under the con-
trol of the Government of the Dominion
of Canada at the time of Confederation.
In regard, therefore, to the lands in ques-
tion the presumption is that they then
became vested in the Crown in the right
of the Province of Quebec, and, in the
absence of evidence to the contrary, the
Attorney - General for Canada cannot
now enforce any claim of title to such
lands in the right of the Dominion.-Per
Duff and Anglin JJ. The order-in-council
of 1869, authorizing the acceptance of a
surrender, and the surrender pursuant
thereto by the Indians of the "reserve"
within which the lands in question are
situate are public documents the recitals in
which are pritnd facie evidence of the
facts stated therein (Sturla v. Freccia (5
App. Cas. 623). at pp. 643-4, referred to).
Evidence is thereby afforded that the
band of Indians occupied the tract of
land in question as a "reserve" and the
principle "omnia prwsumuntur rite esse
acta" is sufficient to justify, primd facie,
the conclusion that the order-in-council
of 1853, respecting the constitution of the
reserve, was carried out and that the
occupation thereof by the Indians was
legal. Consequently, the rights acquired
by the Indians constituted ownership,
the surrender by them to the Crown was

STATUTE-continued.
validly made and the lands passed under
the control of the Government of Canada,
at the time of Confederation, in virtue of
the provisions as to "Lands reserved for
the Indians" in section 91 of the "British
North America Act, 1867." St. Cath-
erines Milling and Lumber Co. v. The
Queen (14 App. Cas. 46) distinguished.-
Judgment appealed from (Q.R. 24 K.B.
433) affirmed. ATTORNEY-GENERAL FOR
CANADA v. GIROUX ................ 172

4--Board of Railway Commissioners -
Jurisdiction - Provincial crossing -
Dominion railway - Change of grade -
Elimination of level crossing - Substitu-
tion of subway - Public protection and
safety - Power to order provincial railway
to share cost - "Railway Act," ss. 8a,
59, 288.] The provisions of the "Railway
Act" empowering the Board of Railway
Commissioners to apportion among the
persons interested the cost of works or
constructions which it orders to be done
or made are intra vires. TORONTo RwAY.
Co. v. CITY or TORONTO........... 222

AND see RAILWAYS 1.

5.--Railway subsidies - Aid to con-
struction - Purchase of constructed line -
Construction of statute - Supplementary
agreement - Rights of transferee - Obliga-
tion binding on the Crown.] The suppliant
company was incorporated by Dominion
statute, 6 Edw. VII., ch. 150, with power
to hold, maintain and operate the railway
of the S.S. Ry. Co. and became vested
with the franchises and property of that
railway company which had been sold in
virtue of the statute, 4 & 5 Edw. VII.,
ch. 158. The S.S. Ry. Co. had constructed
6Y2 miles of its railway, between Yamaska
and St. Francis River, for which it had
not received subsidy aid as authorized
by 62 & 63 Vict., ch. 7, and, by 7 & 8
Edw. VII., ch. 63, in lieu of the aid pro-
vided by the former statutes, subsidy
was authorized to be paid to any com-
pany completing the construction of 70
miles of the railway from Yamaska on a
location which included the 6Y2 miles of
railway so constructed. Under the auth-
ority of this legislation the Crown and the
appellant company entered into a sup-
plementary agreement fixing the subsidy
for the construction of this 70 miles of
railway. The company completed the
unconstructed portion of the railway and
claimed subsidy for the whole length of
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STATUTE-continued.
the line including the 6/2 miles acquired
in virtue of the sale authorized by 4 & 5
Edw. VII., ch. 158.-Held, reversing the
judgment of the Exchequer Court of
Canada (15 Ex. C.R. 237), Idington J.
dissenting, that the undertaking of the
company to construct the railway was
satisfied whether it actually constructed
the whole line itself or purchased a con-
structed portion thereof to form part of
the subsidized line; that the statute 7 & 8
Edw. VII., authorizing the subsidy to-
gether with the supplementary contract
with the Crown constituted an obligation
binding on the Crown. and the company
was, consequently, entitled to the amount
of the subsidy applicable to the 62 miles
of the railway in question. QUEBEC, MONT-
REAL AND SOUTHERN RWAY. Co. v. THE
Kix . ................... 275

6--Fire insurance - Statuory condi-
tions - R.S.Q., 1909, arts. 7034, 7035,
7036-Notice - Conditions of applica-
tion - Conditions indorsed on policy -
Keeping and storing coal oil - Agent's
knowledge - Estoppel.] As required by
article 7034 of the Revised Statutes of
Quebec, 1909, the statutory conditions
were printed upon the policy of insur-
ance. The application for the insurance
did not refer to them but contained a
condition that the insured should not use
coal oil stoves on the premises insured.
At the time the premises were destroyed
by fire coal oil was kept and stored there in
excess of the quantity permitted by clause
10 of the statutory conditions, without
written permission of the insurance com-
pany. The company had given no written
notice to the insured pointing out particu-
lars wherein the policy might differ from
the application as provided by the second
clause of the conditions. -Held, Brodeur
J. dissenting, that the law did not re-
quire the statutory conditions to be re-
ferred to in applications for insurance;
that all applications for insurance to which
the Quebec legislation applies must be
deemed to be made subject to those con-
ditions, except as varied under articles
7035 and 7036. Revised Statutes of Que-
bec. 1909, and that there was no necessity
for the insurance company to give notice,
as mentioned in the second clause of the
conditions, calling the attention of the
insured to the conditions indorsed upon
the policy of insurance. LAFOREST V.
FACTORIEs INs. Co................ 296

AND see INSURANCE, FIRE.

STATUTE-continued.
7--Assessment and taxation - Sale for
delinquent taxes - Tax sale deed - Pre-
mature delivery - Statutory authority -
Condition precedent - Evidence - Pre-
sumption - Curative enactment - "As-
sessment Act," B.C. Con. Acts, 1888, c.
111, s. 92 - B. C. "Assessment Act,
1903," 3 & 4 Edw. VII., c. 53, ss.
195. 153, 156 - Certificate of title
(B.C.).] The British Columbia "Assess-
ment Act" (Con. Acts, 1888, ch. 1l1.
sec. 92), provides that the owner shall
have the right to redeem land sold "at
any time within two years from the date
of the tax sale or before delivery of the
conveyance to the purchaser at the tax
sale." The tax sale deed in question was
dated on the day before the expiration
of two years from the date of the tax sale.
The B.C. "Assessment Act, 1903," 3 & 4
Edw. VII., ch. 53, sees. 125, 153 and 156,
declares that all proceedings which may
have been heretofore taken for the re-
covery of delinquent taxes under any Act
of the province, by public sale or other-
wise, should be valid and of full force and
effect; that tax sale deeds should be con-
elusive evidence of the validity of all
proceedings in the sale up to the execution
of such deed, and that such sale and the
official deed to the purchaser of any such
lands shall be final and binding upon the
former owners of the said lands and upon
all persons claiming by, through or under
them.-Held, per Fitzpatrick C.J. and
Idingtoh and Anglin JJ. (reversing the
judgment appealed from (9 West. W.R.
440; 24 D.L.R. 851)), Davies and Brodeur
JJ. dissenting, that, in the absence of evi-
dence to the contrary, it must be presumed
that the delivery of the conveyance to the
tax sale purchaser took place on the date
of the tax sale deed; that the execution and
delivery thereof were premature, and,
therefore, the conveyance was ineffectual
and insufficient to justify the issue of a
certificate of title under the provisions of
the "Land Registry Act" or of the "Tor-
rens Registry Act, 1899," nor could the
curative clauses of sections 125, 153 and
156 of the "Assessment Act. 1903," be
applied so as to have the effect of validat-
ing the void conveyance. HERON V.
Lalonde ......................... 503

8- Railway Board - Powers - "Rail-
way Act" and amendments - Bell Tele-
phone Co. - Use of long distance lines-
Compensation - Loss of local business -
Competing companies - Special toll.] Un-

INDEX. 665



[S.C.R. VOL. LIII.

STATUTE-continued.
der the provisions of the "Railway Act"
and its amendment by 7 & 8 Edw. VII.,
ch. 61, the Railway Board has power to
authorize a charge in addition to the
established rates of the Bell Telephone
Co. as compensation for the use of its long
distance lines. Idington J. contra.-By
said Acts the Board is authorized to pro-
vide compensation to the Bell Telephone
Co. for loss in its local exchange business
occasioned by giving independent com-
panies long distance connection. Davies
and Idington JJ. contra.-The Board has
power also to authorize payment of a
special rate by companies competing with
the Bell Co. who obtain the long distance
connection, though non-competing com-
panies are not subjected thereto. Iding-
ton J. contra. INGERSOLL TELEPHONE CO.
v. BELL TELEPHONE CO. Or CANADA. 583

9--Crown - Negligence - Injury to
"property on public work" - Jurisdic-
tion of Exchequer Court - R.S.C., 1906,
c. 140, s. 20 (b), (c).] To make the Crown
liable, under sub-sec. (c) of section 20
of the "Exchequer Court Act," R.S.C.,
1906, ch. 140, for injury to property, such
property must be on a public work when
injured. Chamberlin v. The King (42 Can.
S.C.R. 350), and Paul v. The King (38
Can. S.C.R. 126) followed. Letourneux v.
The King (33 Can. S.C.R. 335) overruled.
Injury to property by an explosion of
dynamite on property adjoining a public
work is not "damage to property injuri-
ously affected by the construction of a
public work" under section 20 (b) of the
"Exchequer Court Act." PIGOTT ET AL.
v. THE KING.................... 626

10--Electric transmission - Statutory
authority - Special Act - Negligence -
Character of installations - System of
operation - Grounding transformers -
Defective fittings - Vis major - Responsi-
bility without fault - Art. 1054 C.... 72

See NEGLIGENCE 1.

STATUTE OF ELIZABETH - Appeal
- Jurisdiction - Title to land - Fraudu-
lent conveyance................... 145

See APPEAL 3.

STATUTE OF FRAUDS - Debtor and
creditor - Surety - Advances to company
-Third party's promise to repay.] B., a
director of a mining company, advanced
money for the company's purposes,

STATUTE OF FRAUDS-continued.
which G., the president and largest share-
holder, orally agreed to repay.-Held,
affirming the decision of the Appellate
Division (35 Ont. L.R. 218), which re-
versed the judgment for the defendant at
the trial (34 Ont. L.R. 210), Fitzpatrick
C.J. and Idington J. dissenting, that this
was not a promise to pay a debt of the
company and void as a contract by virtue
of the fourth section of the Statute of
Frauds; that G. was a primary debtor
for the monies advanced by B. and liable
to the latter for their repayment. GILLIES
v. BRowN....................... 557

2--Purchase of bonds - Statute of
Frauds - Memorandum in writing -
Correspondence - Relation of documents-
Parol evidence.] In an action against D.,
claiming damages for breach of a con-
tract to purchase bonds, a telegram from
D. to his partner was produced saying, "I
absolutely bought them yesterday after
our 'phone conversation, they agreeing
to our terms. "-Held, that parol evidence
was properly received to shew that
terms had been stated by D., over his
signature, that they were the only terms
and were those referred to in the tele-
gram and the two constituted a sufficient
memorandum within the Statute of
Frauds. Ridgeway v. Wharton (6 H.L.
Cas. 238) and Baumann v. James (3
Ch. App. 508) followed. Duff J. dis-
sented.-Judgment of the Appellate Divi-
sion (35 Ont. L.R. 349) affirming that
at the trial (34 Ont. L.R. 403) affirmed.
DolRAN V. MCKINNON ................ 609

STATUTES-
1---(Imp.) "B.N.A. Act, 1867," ss.
91, 109-117 (Crown property) ........ 172

See CROWN LANDS 2.

2--(Imp.) "B.N.A. Act, 1867," s. 125
(Taxation) ...................... 151

See ASSESSMENT AND TAXATION 1.

3--R.S.C., 1906, c. 37, ss. So, 59, 288
(Railways) ....................... 222

See RAILWAYS 1.

4-R.S.C., 1906, c. 37 ("Railway Act")
.. .. .... .. .. .. .. .. ...... .. .. .. .. . 4 0 6

See RAILWAYS 5.

5- R.S.C., 1906, c. 43, s. 42 (Indians)
............ ..... 172

See CROWN LANDS 2.
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STATUTES -rontinued.
6--R.S.C., 1906, c. 61 ("Irrigation
A ct") ........................... 151 1

See ASSESSMENT AND TAXATION 1.

7--R.S.C., 1906, c. 139, ss. 46, 69, 71
("Supreme Court Act")............ 128

See APPEAL 2.

8--R.S.C., 1906, c. 139, s. 48a ("Su-
preme Court Act") ................. 145

See APPEAL 3.

9--R.S.C., 1906, c. 139, s. 2e ("Su-
preme Court Act")................ 310

See APPEAL 4.

10--R.S.C., 1906, c. 139, s. 40 ("Su-
preme Court Act") ............... 353

See APPEAL 5.

11--R.S.C., 1906, c. 139, s. 38c ("Su-
preme Court Act") ................. 431

See APPEAL 7.

12--R.S.C., 1906, c. 140, g. 20 ("Ex-
chequer Court Act") ............... 450

See CROWN 1.

13--R.S.C., 1906, c. 140, s. 20b ("Ex-
chequer Court Act") ............... 626

See CROWN 2.

14--R.S.C., 1906, c. 144, ss. 104, 106
("Winding-up Act")............. 128

See APPEAL 2.

15--R.S.C., 1906, c. 144, ss. 22, 23
("Winding-up Act") ...... ....... .337

See PRACTICE AND PROCEDURE 4.

16--(D.) 39 V., c. 18 ("Indian Act")
.................... 172

See CROWN LANDS 2.

16a-58 & 59 V., c. 59 (Quebec Railway,
Light, Heat and Power Co.) ......... 72

See NEGLIGENCE 1.

17-- (D.) 62 & 63 V., c. 7 (Railway
subsidies) ........................ 275

See RAILWAYS 2.

18--(D.) 4 & 5 Edw. VII., c. 158
(South Shore Railway, Etc.) ......... 275

See RAILWAYS 2.

STATUTES-continu-d.
19--(D.) 6 Edw. III., c. 150 (Quebec
Montreal and Southern Railway). .. 275

See RAILWAYS 2.

20--7 & 8 Edw. VII., c. 63 ("Railway
subsidies") ...................... 275

See RAILWAYS 2.

21 -(D.) 7 & 8 Edw. VII., c. 61 ("Rail-
way Act")....................... 583

See BOARD OF RAILWAY COMMGIS-
SIONERS.

22--(D.) 3 & 4 Geo. V., c. 51 (Supreme
Court) .......................... 310

See APPEAL 4.

23--(U.C.) 8 Geo. IV., c. 1 ("Rideau
Canal Act")...................... 450

See CROWN 1.

24--R.S.Q., 1909, arts. 7034, 1035,
7036 (Insurance).................. 296

See INSURANCE, FIRE.

24a-(Que.) 44 & 45 V., c. 71 (Quebec
Railway, Light, Heat and Power Co.).. 72

SEE NEGLIGENCE 1.

25--B.C. Con. Acts, 1888, c. 111, s. 92
("Assessment Act") ................ 503

See ASSESSMENT AND TAXATION 2.

26--R.S.B.C., 1911, c. 170, s. 53
("M unicipal Act")................ 459

See MUNICIPAL CORPORATION 1.

27--(B.C.) 3 & 4 Edw. VII., c. 53
("Assessment Act")............... 503

See ASSESSMENT AND TAXATION 2.

28--(Alta.) 7 Edw. VII., c. 8 ("Rail-
way A ct")........................ 519

See ARBITRATION AND AWARD.

29--(Ala.) 9 Edw. VII., c. 6 ("Arbitra-
tion A ct")........................ 519

See ARBITRATION AND AWARD.

30--(Alta.) 1 Geo. V., c. 3 ("Alberta
Evidence Act").................... 519

See ARBITRATION AND AWARD.

31--(Alta.) 3 Oco. V., c. 3, ss. 249,
251, ("Rural Municipality Act") .... 151

See ASSESSMENT AND TAXATION 1.
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STATUTES-continued.
32--(Alta.) 4 Geo. V., c. 7, s. 30 (Rural
M unicipalities) ............ ....... 151

See ASSESSMENT AND TAXATION 1.

SURETYSHIP - Debtor and creditor -
Surety - Statute of Frauds - Advances to
company - Third party's promise to pay

.......... ......... 557
See DEBTOR AND CREDITOR.

SURRENDER - Crown lands - Lands
vesting in Crown - Constitutional law -
"B.N.A. Act, 1867," ss. 91 (24), 109-117
- Title to "Indian lands" - Sale by
Commissioner - Property in Canada and
the provinces - "Indian Act," 39 V., c.
18; R.S.C., 1906, c. 43, s. 42 - Evidence -
Public document - Legal maxim.. . . 172

See INDIANS.

TAXES-
See ASSESSMENT AND TAXATION.

TELEPHONES - Railway Board -
Powers - "Railway Act" and amend-
ments - Bell Telephone Co. - Use of
long distance lines - Compensation-Loss
of local business - Competing companies -
Special toll.] Under the provisions of the
"Railway Act" and its amendment by
7 & 8 Edw. VII., ch. 61, the Railway
Board has power to authorize a charge
in addition to the established rates of the
Bell Telephone Co. as compensation for
the use of its long distance lines. Iding-
ton J. contra.-By said Acts the Board
is authorized to provide compensation to
the Bell Telephone Co. for loss in its iocal
exchange business occasioned by giving
independent companies long distance
connection. Davies and Idington JJ.
contra.-The Board has power also to
authorize payment of a special rate by
companies competing with the Bell Co.
who obtain the long distance connection
though non-competing companies are not
subjected thereto. Idington J. contra.
INGERSOLL TELEPHONE Co. v. BELL TELE-
PHONE CO. OF CANADA ............. .583

TITLE TO LAND -Lands vesting in
Crown - "Indian lands" - Surrender -
Sale by Commissioner - Construction of
statute.] Per Idington J. Crown lands
of the Province of Canada, situate in
Lower Canada, which had not (as pro-
vided by the statute 14 and 15 Vict., ch.
106), been surveyed and set apart, as
intended to be vested in the Commis-

TITLE TO LAND-continued.
sioner of Indian Lands for Lower Canada,
and appropriated to the use of Indians
prior to the 1st July, 1867, do not fall
within the definition of "Lands reserved
for the Indians" in the 24th item enumer-
ated in section 91 of the "British North
America Act, 1867" and, consequently,
did not pass under the control of the
Governnment of the Dominion of Canada
at the time of Confederation. In regard,
therefore, to the lands in question the
presumption is that they then became
vested in the Crown in the right of the
Province of Quebec, and, in the absence
of evidence to the contrary, the Attorney-
General for Canada cannot now enforce
any claim of title to such lands in the
right of the Dominion. ATTORNEY-GEN-
ERAL OF CANADA v. GIRoux ......... 172

* AND see INDIANS.

2--Vente a rimird-Security for loan-
Time for redemption - Promise of re-sale
- Condition - Equitable relief - Plead-
ing - Waiver - New points on appeal -
Practice - Arts. 1549, 1550 C.C.] Where
the right to redeem lands conveyed a
droit de rimir6 as security for a loan has
not been exercised within the stipulated
term, or an extension thereof, the pur-
chaser becomes absolute owner and there
is no power in the courts of the Province
of Quebec under which an order may be
made which could have the effect of
extending the time limited f or redemption.
-After the expiration of the time limited
for redemption of lands conveyed d
droit de rimirg, as security for a loan, the
purchaser in a letter written to the vendor,
requested payment of the loan before a
date mentioned therein and, in default
of such payment, insisted upon the rights
granted by the conveyance.-Held, that
the letter might be considered as a pro-
mise of re-sale of the lands to the vendor
which lapsed on failure to make the pay-
ment within the time therein stipulated.
-Duff J. took no part in the decision of
the appeal.-Per Fitzpatrick C.J.. and
Brodeur J. Questions which have not
been raised or brought to the attention
of the courts below ought not to be con-
sidered on an appeal to the Supreme Court
of Canada. GAGNON ET AL. v. BELANGER

.......... 204

3--Appeal - Jurisdiction - Fraudu-
lent conveyance - Statute of Elizabeth. 145

See APPEAL 3.
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TITLE TO LAND-continued.
4--Deed - Reservation - Right of
passage - Changed conditions - Object of
conveyance ....................... 263

See EASEMENT.

"TORRENS REGISTRY ACT" - Sale
for delinquent taxes - Tax sale deed -
Premature delivery - Statutory authority-
Condition precedent - Evidence - Pre-
sumption - Curative enactment - Cerlifi-
cafe of title (B.C.) .................. 503

See ASSESSMENT AND TAXATION 2.

TRANSACTION - Fire insurance -
Statutory conditions Notice - Condi-
tions of application - R.S.Q., 1909, arts.
7034-7036 - Conditions indorsed on
policy - Keeping and storing coal oil -
Agent's knowledge - Waiver - Adjust-
ment of claim-Offer of settlement by ad-
juster - Estoppel.................. 296

See INSURANCE, FIRE.

TRUSTS -TWill - Construction - Estate
for life - Power of appointment.] A will
devised all the testator's real and personal
property to his two daughters (naming
them) upon trust as follows:- -To make
certain payments and then "to hold all
my property in lots eight and nine * * *
for my said daughters for themselves and
to make such disposition thereof from
time to time among moy children or other-
wise as my said daughters decide to make,
they my said daughters in the meantime
to have all the rents and profits there-
from." -Held, affinning the judgment of
the Appellate Division (34 Ont. L.R. 33),
Fitzpatrick C.J. and Idington J. dissent-
ing, that the said two daughters took a
beneficial life interest in the property;
and that the words "or otherwise" where
they occur gave them an unfettered power
of disposition which they could exercise
in favour of any person, including them-
selves. MfEAGHER v. NIEAGIEIR ...... 393

VERDICT - Railways - Systen of con-
struction - Exposed switch-rods - Negli-
gence - Dangerous contrivance - Find-
ings against evidence .............. 323

See RAILWAYS 3.

VIS MAJOR - Electric transomission -
Statutory authority - Special Act - Negli-
gence - Character of installations - Sys-
tem of operation - Grounding transformers
- Defective fittings - Responsibility with-
out fault - Art. 1054 C.C.] After heavy

VIS MAJOR-continued.
rains, in cold weather, had coated trees
and electric wires with icicles, a violent
wind tore a branch from a tree, growing
on provate grounds, and blew it a dis-
tance of 33 feet on to a highway where
it fell across the defendants' electric
transmission wire, causing a high-tension
current to escape to secondary house-
supply wires, used only for low-tension
currents, and resulting in the destruction
of the buildings by fire. The high-tension
current, 2,200 volts, was stepped down
from the primary wire to about 110 volts
on the secondary wires by means of a
transformer which was not grounded,
owing to doubts then existing as to
doing so being safe practice. The second-
ary wires were used by the defendant
to supply electric light to consumers, the
owners of the buildings destroyed, but
these buildings were not fitted with
"modern" installations for electric light-
ing nor with cut-offs to intercept high-
tension currents.-V.'s action was to
recover damages for the destruction
of his building, alleged to have been
occasioned by the defendants' defec-
tive system. The insurance companies,
being subrogated in the rights of owners
of buildings insured by them, brought
actions to recover the amounts of the
policies which had been paid.-Held.
per Idington, Anglin and Brodeur JJ.
(Davies and Duff JJ. contra.) Under the
provisions of article 1054 of the Civil
Code, the defendants were liable for the
damages claimed as they had failed to
establish that they were unable, in the
circumstances, to prevent the escape
of the high-tension electric current, a
dangerous thing under their care, which
had been the cause of the injuries, or
that the injuries thus caused hai re-
sulted from the fault of the owners
of the buildings themselves. The defence
of ris major was not open as the circum-
stances in which the injuries occurred
could have been foreseen and provided
against by the installation of a safer
system for transmission of electricity.
-Judgment appealed from (Q.R. 24
K.B. 214) reversed, Davies and Duff JJ.
dissenting. -Per Anglin and Brodeur
JJ. As the special Acts under which the
defendants carried on their operations
provide that the company shall be
"responsible for all damages which its
agents, servants, or workmen cause to
individuals or property in carrying out
or maintaining any of its said works" (58
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VIS MAJOR-continued.
& 59 Vict. (D.) ch. 59, sec. 13), and that
the company "shall be responsible for all
damages which it may cause in carrying
out its works" (44 & 45 Vict. (Que.) ch.
71, sec. 2), they are liable for damages
resulting from the operation of their
constructed works, without regard to any
consideration of fault or negligence on
their part.-Per Davies and Duff JJ.
dissenting. Under article 1054 of the
Civil Code, the onus lies upon the plain-
tiff to prove that the injury complained
of resulted from the fault of the thing
which the defendant had under his care;
in the absence of such proof there is no
liability on the part of the defendant.
In the circumstances of the case the
defendants are entitled to succeed on the
ground that the damages were the result
of vis major. Canadian Pacific Ry. Co. v.
Roy ((1902) A.C. 220); Dumphy v. Mont-
real Light, Heat and Power Co. ((1907)
A.C. 454); McArthur v. Dominion Cart-
ridge Co. ((1905) A.C. 72); Shawinigan
Carbide Co. v. Doucet (42 Can. S.C.R. 281;
Q.R. 18 K.B. 271); and Canadian Pacific
Railway Co. v. Dionne (14 Rev. de Jur.
474) referred to. (Leave to appeal to
Privy Council granted, 9th May, 1916.)
VANDRY ET AL. V. QUEBEC RWAY., LIGHT,
HEAT AND POWER CO .............. 72
WAIVER - Fire insurance - Statutory
conditions - Notice - Conditions of
application - R.S.Q., 1909, arts. 7034-
7036 - Conditions indorsed on policy -
Keeping and storing coal oil - Agent's
knowledge - Adjustment of claim - Offer
of settlement by adjuster - Estoppel -
Transaction ...................... 296

See INSURANCE, FIRE.

WILL - Construction - Estate for life -
Power of appointment - Trust.] A will
devised all the testator's real and per-
sonal property to his two daughters
(naming them) upon trust as follows:-
To make certain payments and then
"to hold all my property in lots eight and
nine * * * for my said daughters for
themselves and to make such disposition
thereof from time to time among my
children or otherwise as my said daughters
decide to make, they my said daughters
in the meantime to have all the rents and
profits therefrom. "-Held, affirming the
judgment of the Appellate Division (34
Ont. L.R. 33), Fitzpatrick C.J. and
Idington J. dissenting, that the said

WILL-continued.
two daughters took a beneficial life in-
terest in the property; and that the
words "or otherwise" where they occur
gave them an unfettered power of dis-
position which they could exercise in
favour of any person, including them-
selves. MEAGHER V. MEAGHER. .... 393

"WINDING-UP ACT" - Appeal -
Jurisdiction - Winding-up proceedings -
Time for appealing - Amount in contro-
versy - Construction of statute - "Su-
preme Court Act," R.S.C., 1906, c. 139, ss.
46, 69, 71 - "Winding-up Act," R.S.C.
1906, c. 144, ss. 104, 106-Practice-Affirm-
ing jurisdiction-Motion in court-Discre-
tionary order by judge.] Per Fitzpatrick
C.J. and Idington and Brodeur JJ. (Duff
and Anglin JJ. contra.) The appeal to the
Supreme Court of Canada given by sec-
tion 106 of the " Winding-up Act, " R.S.C.,
1906, ch. 144, must be brought within
sixty days from the date of the judgment
appealed from, as provided by section
69 of the "Supreme Court Act," R.S.C.,
1906, ch. 139. After the expiration of the
sixty days so limited neither the Supreme
Court of Canada nor a judge thereof can
grant leave to appeal. Goodison Thresher
Co. v Township of McNab (42 Can.
S.C.R. 694), and Hillman v. Imperial
Elevator and Lumber Co. (53 Can. S.C.R.
15) followed; Grand Trunk Railway Co.
v. Department of Agriculture of Ontario
(42 Can. S.C.R. 557) distinguished.-
Per Duff J. (dissenting). Under section
106 of the "Winding-up Act," the appli-
cation for leave to appeal may be made
after the expiration of sixty days from
the date of the judgment from which the
appeal is sought and, whether it be made
before or after the expiration of the
sixty days, lapse of time should be con-
sidered by the judge applied to and acted
on by him, in the exercise of discretion,
according to the circumstances of the
case.-Per Anglin J. (dissenting). On
such an application for leave to appeal,
the provisions of section 71 of the "Su-
preme Court Act" apply and an extension
of the time for appealing may be obtained
thereunder.-Per Idington J. There is
no authority under which an application
for an order affirming the jurisdiction of
the Supreme Court of Canada to enter-
tain an appeal can be made to the court;
the proper and only course is by appli-
cation to the registrar acting as judge in
chambers.-Per Duff J. Although not
strictly the proper procedure, the objec-
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"WINDING-UP ACT"-continued.
tion to such an application may be waived.
-Per Duff J. Section 106 of the "Wind-
ing-up Act" imposes a further condi-
tion of the right of appeal over and above
those imposed by sections 69 and 71 of
the "Supreme Court Act;" an applicant,
having obtained leave after the expira-
tion of the time limited for appealing, is
still obliged to satisfy a judge of the court
appealed from that special circumstances
justify an extension of time, and it is the
duty of that judge to exercise proper dis-
cretion in making such an order on his
own responsibility. Attorney-Ueneral v.
Emerson (24 Q.B.D. 56), and Banner v.
Johnston (L.R. 5 H.L. 157), referred to.-
Per Brodeur J. In the case of appeals
from the judgments rendered under the
"Winding-up Act" the jurisdiction of the
Supreme Court of Canada is determined
by section 106 of the "Winding-up Act"
and is dependent solely upon the amount
involved in the judgment appealed from
and not upon the amount demanded in
the proceedings on which that judg-
ment was rendered. GREAT NORTHERN
CONSTN. Co., RE Ross v. Ross, BARRY
& M cRAE........................ 128

2--Procedure - "Winding-up Act" -
Suit in P.E.I. - Winding-up in B.C. -
Leave of court of B.C. - R.S.C., c. 144,
ss. 22 and 23.] Where a trust company
incorporated by the Pariament of Canada
with headquarters in Vancouver is being
wound up in British Columbia, leave of
the Supreme Court of that province is
necessary before suit can be brought in
Prince Edward Island against the liqui-
dator and the company to have the latter
declared a trustee of moneys deposited
with it for investment, for its removal
from office and appointment of a new
trustee and for the vesting in such new
trustee of the securities representing said
moneys. Davies J. dissenting.-Judg-
ment appealed against (24 D.L.R. 554)
reversed. STEWART v. LEPAGE ...... 337

WORDS AND PHRASES-
1--"Damage to property injuriously
affected by the construction of a public
work" ....................... 626

See CROWN 2.

2--"Indian" ................. 172
See INDIANS.

3--"Indian lands".............. 172
See INDIANS.

4- "Interested or affected".......... 222
See RAILWAYS 1.

5- - "Land" .. .................. 151
See ASSESSMENT AND TAXATION 1.

6--"Located Indian" ............. 172
See INDIANS.
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See ASSESSMENT AND TAXATION 1.

8--"Or otherwise"............. 393
See WILL.
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10--"Person" ................ 172
See INDIANS.

11--" Property on public work" .450,626
See CROWN 1, 2.
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See INDIANS.
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