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ERRATA ET ADDENDA.

Page 663, in the seventh line, replace the word " held " by the words
" on consent of the parties, ordered ".
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MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL NOTED
SINCE THE ISSUE OF VOL. 59 OF THE
SUPREME COURT REPORTS.

Barthe v. Alleyn-Sharples (59 Can. S.C.R.1). Leave
to appeal granted, July 6, 1920.

Board of Commerce, in re, (59 Can. S.C.R. 456).
Leave to appeal granted, July 30, 1920.

Gauvreau v. Page (59 Can. S.C.R. 181). Leave to
appeal refused, July 30, 1920.

Great West Saddlery Co. v. The King-John Deere

Plow Co. v. The King-A. Macdonald Co. v. Harmer
(59 Can. S.C.R. 19). Leave to appeal granted,
Aug. 19, 1919.

Montreal, City of, v. Morgan (59 S.C.R. 393).
Leave to appeal refused, July 30, 1920.

Quebec, City of, v. Lampson (56 S.C.R. 288). Appeal
allowed with costs, Aug. 5, 1920.

Watt & Scott v. City of Montreal (59 S.C.R. 523).
Leave to appeal granted, July 26, 1920, in case in
which the Supreme Court allowed the appeal from
K.B.-Leave to appeal refused, Dec. 10, 1920, in
case in which the Supreme Court quashed the appeal
for want of jurisdiction.
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1 APPEAL From a judgment of the Court of King's
BARTHE Bench, appeal side, province of Quebec, reversing

1,.

APLE. the judgment of Lemieux C. J. at the trial (1) and dis-

The Chief missing the appellant's action.
Justice. The material facts of the case and the questions in

issue are fully stated in the above head-note and in the
judgments now reported.

Lanctot K.C., Geoffrion K.C., and St. Laurent K.C.,
for the appellant.

Lafleur K.C., and Gravel K.C. for the respondent.

THE CHIEF JUSTICE. -The questions raised in
this appeal are no doubt most important ones relating,
as they do, to the power of the several provinces of
Canada to levy succession and legacy duties on per-
sonal or movable property locally or actually situate
outside of the province but owned at the time of his
death by one domiciled in the province.

In the present case the property on which or the
transmission of which it was sought to recover the
duties consisted of intangible property, namely shares
in companies whose head offices were outside of the
province of Quebec.

The Superior Court, acting upon and applying the
well known rule mobilia sequuntur personam, gave
iudgment for the plaintiff es-qualit6 for the amount
of the duties levied and payable under the statute.

This judgment was reversed on appeal by the Court
of King's Bench in a majority judgment of that court
which held that
the powers of the provincial legislature are not plenary but limited
to "direct taxation within the province"; (British North America Act,

(1) Q.R. 55 S.C. 301.

2



VOL. LX.] SUPREME COURT OF CANADA.

section 92, s.s. 2); and that any attempt to levy a tax on property 1920
locally situate outside the province is not taxation within the province BARTHE
and is beyond the competence of the provincial legislature; that the v.
taxation of transmissions within the province of property locally ALETN-
situate outside the province is an attempt to do indirectly that which SHARPLES.

the Legislature is forbidden to do directly and is in effect taxation The Chief
of property within the province; and that the property and shares Justice.
in question in this case are locally situate and have a situs outside
the province.

I agree with that part of this judgment which
declares the powers of the provincial legislature not
to be plenary but to be limited to "direct taxation
within the province." And I further agree that the
taxation of "transmissions within the province" of
property locally situate outside is an attempt to do
indirectly that which the legislature cannot do directly,
but I differ from the conclusion reached by the court
that the property and shares in question in this case
are locally situate and have a situs outside of the
province and so beyond the jurisdiction of the provin-
cial legislature in levying succession duties. The
judgment now in appeal ignores the application of the
rule making the domicile of the deceased owner, in
questions arising out of succession and legacy duties,
the test of the situs of the property and shares in
question and adopts that which allots the situs to the
location of the head office of the respective companies
and so carries this intangible property outside of the
province of Quebec.

In an appeal case from the province of Nova Scotia,
recently decided in this court, Smith v. The Provincial
Treasurer of Nova Scotia, (1) this court held that to
determine the situs of personal property liable to
succession duties on the death of the owner the rule

(1) 58 Can. S.C.R. 570.

3
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1920 to be applied is that expressed in the maxim nobilia
BARTHE sequuntur personam.
A.LLEYN-

SHARPLES. That judgment was the subject of much considera-
The Chief tion and all the authorities bearing upon the questionJustice.

- there in issue were carefully studied.

I may say that owing to the grave and great import-
ance of the question I have deemed it right in this
appeal again to re-read all these authorities with the
result that I am more firmly convinced than ever
that, in construing the powers of "direct taxation
within the Province" granted to provincial legislatures
by our Constitutional Act,. so fa' as the levying of
succession and legacy duties are concerned, the true
rule is that which existed alike in Great Britain as in
the province of Quebec at the time such Act was
passed, namely, that the domicile of the deceased
owner of the property, and not its actual location at
his death, determined which province could impose
succession and legacy duties upon it. That rule is not
applicable in the constructon of statutes levying pro-
bate, and estate duties or other taxes, 1 ut is confined
to succession and legacy duties. The whole question
was thoroughly thrashed out and determined in the
House of Lords, in the appeal case of Winans v.
Attorney General, (1) where the rules respecting suc-
cession and legacy duties and estate and probate
duties are clearly laid down and the reasons for the
application of the mobilia rule to the two classes of
duties, succession and legacy, are given and for its non-
application to estate and probate duties. I was
greatly tempted to embody in these reasons of mine
some extracts from the judgments of the noble lords

. (1) [19101 A.C. 27.

4
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who decided that case. They were unanimous in 1920

their reasons for the judgment they delivered in BA^THE

determining that so far as succession and legacy duties SAL'EYN
were concerned the domicile of the deceased owner, The Chief
and not the local situation of the property, must be Justice.

taken as the controlling factor. As Lord Atkinson
said at page 32:

In each case (namely legacy or succession duty) the same principle
brings constructively the property within or carries it without the
reach of the taxing statutes of this realm according as the domicile
of its deceased owner is without or within the realm,

and, as he says on the same page,
wide as is the language of the statute imposing them.

If that was the true rule applicable to ordinary
imperial legislation, why should it not be applied to
our constitutional Act? To my mind there is greater
reason in so applying it to such a statute as ours
creating a confederation of then existing and of future
provinces in one dominion and delimiting their powers
of legislation, than to ordinary statutes. The grounds
upon which the rule of the domicile was first intro-
duced are stated to be based upon convenience and inter-
national law. To my mind, such grounds afford the
strongest reasons for construing our constitutional Act
in accordance with the rule of the domicile so long and
universally adopted.

I venture in conclusion to reproduce a paragraph
from my reasons for judgment in the case of Smith v.
The Provincial Treasurer of Nova Scotia (1), above
cited.

The broad ground on which that judgment rests is that the maxim
mobilia sequuntur personam dmbodies the principle applicable to the
succession of property of a domiciled decedent of any province of Canada
for succession and legacy duties, as distinct from probate or estate

(1) 58 Can. S.C.R. 570, at p. 575.

5
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1920 duties; that in regard to those special succession and legacy duties the

BARTHE domicile of the decedent and not the physical or actual suits of the
v. property must prevail; that this was the law in England decided in a

ALLEYN- series of cases before the "British North America Act" was passed and
SHARPLES. that the power of taxation within the province granted to the provinces
The Chief in subsec. 2 of sec. 92 of that Act must be construed in accordance with
Justice. the English law as it then was decided to be; that accordingly each

province has the power of levying succession and legacy duties only
upon the personal property passed by a domiciled decedent of the
province, which either is locally situate therein physically or by virtue
of the maxim " mobilia sequuntur personam " is drawn into such
province by reason of the domicile; that while the Imperial Legislature
itself or a colony possessing plenary powers of taxation could at any
time overrule the principle embodied in the maxim (see Harding v.
Commissioner of Stamps for Queensland), (1) the several provinces
of Canada being limited in their powers cannot do so or by any
enactment of their own enlarge or extend the powers of taxation
granted to them by section 92 of the "British North America Act;"
that any other construction of these powers of taxation would create
endless, if not insuperable difficulties and would subject the same
property to possible double liability to succession duty taxation, one
in the province where the domiciled decedent owned the property and
the other in which it was locally situated at his death. The result of
my holding would be that the domicile of the decedent would be the
test in Canada of the right to levy succession duties upon his personal
property wherever it might be locally or physically situate and that
such taxation could only be levied by the province of the domicile.

For the foregoing reasons I would allow this appeal
with costs and restore the judgment of the Superior
Court.

IDINGTON J.-The question .raised by this appeal is
whether or not 4 Geo. V., ch. 10, is, as regards the
taxation imposed thereby, ultra vires of the Quebec
legislature.

The first part of the section in question reads as
follows:

All transmissions within the province, owing to the death of a
person domiciled therein, of movable property locally situate outside
the province at the time of such death, shall be liable to the following

(1) [1898] A.C. 769.
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taxes calculated upon the value of the property so transmitted, 1920
after deducting debts and charges hereinafter mentioned. BARTHE

t,.

This, contrary to the express language used, it is ALEY-

urged must be read as a taxation of property outside Idinton .

the province. I cannot so read it by any of the J

ordinary rules of interpretation and construction.
It is the transmission "within the province" by

force of the laws enacted by the legislature of the
province, in virtue of its exclusive jurisdiction under
the British North America Act, sec. 92, over (item 13),
"Property and Civil Rights in the Province," which
clearly is dealt with, and not something else constitut-
ed by the theories of interpreters as a basis for their
interpretation of this section.

The legislature, which is given thus the power to
destroy, if it see fit, can surely take a toll upon that
which its creative power confers.

It has not gone so far as to attempt to destroy the
supposed right of successions but has, on the contrary,
conferred that right by virtue of its laws and imposes
as a condition of the assertion of, such right the tax
measured by a scale set forth.

We are so accustomed to assuming, which is not the
legal fact, that the property left by a deceased person
becomes, as a matter of course, that of some survivor
named in a will, or statute of distributions, or other
law of succession, that we forget that both will and
succession of another sort are but the creation of the
legislative powers over property and civil rights.

The right to tax the trankmission is, in the last
analysis, but the right to define to whom the property
of a person domiciled in a country shall pass at the
death of him so domiciled.

Such an exercise of the power of taxation is as direct

7
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I, as anything can well be, and is certainly as direct as
BARTHE that imposed by the licensing of a brewer in Ontario

SARLE. to carry on his business, which was upheld by the

Idington, J. Judicial Committee of the Privy Council in the case of
- Brewers & Malsters Association for Ontario v. The

Attorney General for Ontario. (1)
It was argued therein that the licensing power was

indirect and therefore ultra vires.
It has never been argued since, until recently, that

the taxation of the exercise of any supposed right
within a province was something so impalpable,
indeed such a mere "abstract concept", that such
taxation was unthinkable and hence impossible.

If that is a complete answer then I submit the
imposition of a licensing tax as a preliminary condition
to the carrying on of a business, or use of an auto-
mobile, for example, would seem to be thus left without
any basis to rest upon.

If that sort of argument must prevail and be given
effect to, then, of course, there can be nothing in the
basis which I have suggested above for taxing trans-
mission.

I hope it will not be necessary in order to demon-
strate the existence of the fundamental basis of such a
tax to repeal all laws of succession and begin anew.

We are asked to follow what has been properly
designated by Mr. Justice Pelletier in the Court of
King's Bench as only an obiter dictum in the case of
Cotton v. The King.(2)

The judgment in that case proceeded upon the
construction of the Act there in question, being by its
terms confined to property within the province, and

(2) [1914] A.C. 176.

8
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upon that ground alone it was held that the appeal 1

must be allowed. BARTHE

Then their Lordships proceeded to deal with another ,AN
ground which, with great deference I submit, was Id J.
not necessary or necessarily relevant to the decision -

of the case.
The fact that at least the members of the majority

in this court had each written judgments resting
partly or wholly on the right and power to tax a trans-
mission of property by force of the laws of the province,
apparently received no consideration.

For my part, I had with tiresome, probably too
tiresome, reiteration presented that view of the case
in many ways in The King v. Cotton.(1)

I, therefore, must refrain from enlarging upon it
here, and refer the curious, (if any, in that regard),
thereto and to the case of the Standard Trust Company
v. The Treasurer of Manitoba, (2) wherein I presented
the same views; I therein pointed out that if people
could get property situated outside the province which
had been that of a deceased person who had been
domiciled at death in the province, without asking
recognition of some provincial authority, or relying
upon provincial law, then they might escape the tax.
The case of Woodruff v. The Attorney General of Ont-
ario (3) illustrates how it may be done by transac-
tions inter vivos.

The judgment of the Judicial Committee of the
Privy Council in the Cotton case, (4), above referred
to, at page 195, contains the following paragraph.

To determine whether such a duty comes within the definition of
direct taxation it is not only justifiable but obligatory to test it by exam-

(1) 45 Can. S.C.R. 469
(2) 51 Can. S.C.R. 428.

(3) [1908] A.C. 508.
(4) [19141 A.C. 176.

9
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1920 ining ordinary cases which must arise under such legislation. Take, for

BARTHE instance, the case of movables such as bonds or shares in New York
v. bequeathed to some person not domiciled in the province. There is no *

ALLEYN- accepted principle in international law to the effect that nations should
SHARPLES.

-E recognize or enforce the fiscal laws of foreign countries, and there is no
Idington J. doubt that in such a case the legatee would, on duly proving the

execution of the will, obtain the possession and ownership of securities
after satisfying the demands, if any, of the fiscal laws of New York
relating thereto. How, then, would the Provincial Government obtain
the payment of the succession duty? It could only be from someone
who was not intended himself to bear the burden but to be recouped by
someone else. Such an impost appears to their Lordships plainly
to lie outside the definition of direct taxation accepted by this Board in
previous cases.

This seems to suggest the possibility of the production
of the will and proof of its execution before the court
in New York entitling the legatee to get possession
and ownership of the securities there.

But, with great respect, I submit that neither was
there in that case, nor is there in the present case, any
evidence demonstrating as a practical possibility, such
a course as outlined.

I am not prepared to say that, if it were proven
that there was no other property than in the foreign
state and that the laws of that state were of the
unusual character which would permit such a proceed-
ing in respect of the will of a testator domiciled in
Canada, or other country outside of that state, such a
mode of proceeding would be impossible.

If, however, as happens almost universally, the
executor, in order to enable him to get possession of the
goods, which were the property of his testator (and he
can only get possession thereof by means of the law of
that testator's domicile at death) is thereby under the
necessity of applying to some authority created by a
provincial legislature to give the necessary recognition
of the right as defined by that law; or that law giving
the right is so conditionally framed as to give rise to,

10
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any right only upon due compliance with the taxing 1

terms imposed; then he is surely bound to submit to BARTHE

the terms thereby imposed, and pay such tax as A E

required as the price of such recognition. I hold that Idington J.
is very direct taxation.

The scale of its distribution is but another term of
the conditions which the state conferring the right or
assenting to the necessary recognition ,of it sees fit to
impose, and, like many other subsidiary things such as
involved in the due and convenient means of the
execution of the business in hand, has nothing to do
with determining the question of the constitutional
right to impose such a tax. There is nothing save the
question of that right involved herein

I may say that probably the fair construction to be
put upon that above quoted is that it was not intended
to assert, as matter of law, all that it seems at first.
blush to imply, but merely as an illustration of what
is to be understood as direct taxation within the Act.

Assuming that to be all intended then, for the
reasons I have already assigned, it does not fit this
case or meet the argument I present which induces me
to hold that the tax in question is most direct taxation,
and much more clearly so than was the tax imposed in
question in the case of the Bank of Toronto v. Lambe, (1)

I do not understand that the judgment in the lat-
ter case, or in any other (unless in the above-mentioned
Cotton Case) (2) in which reference has been made to
the definitions by John Stuart Mill of direct and
indirect taxation, maintains them as a final determina-
tion of what must imperatively guide us in relation
to any question arising from the taxing power conferred
by the British North America Act upon the provincial

(1) 12 App. Cas. 575.

11
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legislatures. To impose such a test as obligatory and
BARTHE

VE conclusive in all cases would, I submit, be productive
SAu N-. of much mischief. Indeed the judgment in the said

Idington J, case of Bank of Toronto v. Lambe (1) expressly renoun-
ces at pages 581 and 582 any such test as obligatory.

The very able group of men who framed the British
North America Act certainly had pikesented to their
minds the actual case of customs dues, most frequently
spoken of in those days as indirect taxation which then,
apart from the others, such as revenues from wild lands,
was the chief source of revenue on which the govern-
ment of old Canada depended for carrying on.

In the scheme of government which they were
concerned in framing, it was intended that all (except
that in the special provisions of a temporary nature
provided for in sections in ch. 8, under caption of
Revenues, etc.) derivable from customs, should go to
the dominion and be incidental to the regulation of
trade and commerce, and that none of the provinces
should be permitted to interfere therewith.

To render the chief indirect mode of taxation of the
day an impossible source of revenue by way of taxation
by any province, section 121 of the Act was enacted.

In contradistinction to that chief revenue derived
from the customs dues, universally recognized as
indirect taxation, the term "direct taxation" no
doubt seemed appropriate for use in the section of the
British North America Act in question herein, especi-
ally to designate other available taxation which, when
thus confined within the province must of necessity
be what in popular language would be presumed to
be direct taxation.

(1) 12 App. Cas. 575.

12
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That the framers of the Act designed, except in that 20

sense, to impose therein upon the provinces an obliga- BA-HE

tory observance of the doctrine enunciated by any SALE
philosophic writer on economic questions, however Idington J.

eminent, I most respectfully deny.
To hold otherwise would be to assume, for example,

that a tax upon land which on close examination is

generally an indirect tax according to the definition
quoted, though in the popular sense it is taken to be
a most direct tax, and is imposed in some of our
provinces.

Yet, according to Mill's definition, it would, I
submit, if imposed here by clear headed men, be one of
an indirect character, for assuredly in this country,
under the conditions existent therein, such a tax
would fall within the meaning of the definition of
indirect taxation which he gives as follows:

A direct tax is one which is demanded from the very persons who it
is intended or desired should pay it. Indirect taxes are those which are
demanded from one person in the expectation and intention that he
shall indemnify himself at the expense of another such as the excise or
customs.

Despite my high regard for the author's work
I doubt if the definition, resting upon intention and
desire, is a very happy one. Some of the masters
imposing a land tax might deem it direct and the clear
headed see its beauty in its indirect character, though
not always so.

I need not elaborate, or show how (whether expected
or not) the possessor of land so taxed would inevitably
succeed in reaping a return of taxes so imposed from
those renting from him, or how in the case of business
properties the tax would become further distributable.

Social conditions in countries where the possession
of land adds so much to the importance of the possessor

13
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I- that he may be averse to refrain from exacting the
^T. indemnity against such a tax and hence the definition,

SALLYN- so far as relates to direct taxation, may be applicableSHARPLES.

Idington, J to some lands; but here where land is held chiefly for
what there is or is supposed to be in it, as a monetary
investment, the result of imposing such a tax is cert-
ainly expected, by those possessing clear heads, to
become so operative as to make a tax on land felt by
him who as tenant occupies it for business purposes
and thus impel him to distribute the burden over those
buying his merchandise or manufactured goods.

I am not to be taken as assuming that, instantly
such a mode of taxation may be adopted, the then
possessor of land could in every instance be able to
collect reimbursement of the tax from someone else,
but ultimately such would be the manifest result in
almost every case.

In those cases where the terms of the lease, as not
infrequently happens, provide that the tenant pay
all taxes the tax in the case of business properties
would be almost instantly distributable in the way I
suggest.

Even in the imposition of such an indirect tax as
customs dues there are many instances as in its opera-
tion in the case of him importing for his own use where
it becomes as direct as any tax can be and is not
invariably distributable.

Again the taxation of land by municipalities had
been and still is their chief source of revenue.

Another source of their revenue, especially in
Ontario, then Upper Canada, was the taxation of
commodities which is classed by political economists
as indirect taxation. And so it continued for thirty-
four years after the British North America Act had

14
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been enacted and then was changed as to form into the 1o

business tax. BARTHE

As illustrative of the mode of thought, on the ALEYN-
SHIARPLEB.

subject of taxation, prevalent in old Canada, at the Idington J.
time when the constitution of a joint authority for the -

general purposes of its government, coupled with a
separate legislature for each of the provinces of Upper
and Lower Canada, was first mooted, and there arose
an agitation therefor which culminated some eight
years later in the wider scheme presented by the
British North America Act we may profitably turn to
Upper Canada's Assessment Acts.

The Consolidated Assessment Act of Upper Canada
(passed in A.D. 1859) in section 8 reads as follows:

8.-All municipal, local or direct taxes or rates, shall, when no other
express provision has been made in this respect, be levied equally upon
the whole ratable property, real and personal, of the Municipality
or other locality according to the assessed value of such property, and
not upon any one or more kinds of property in particular or in different
proportions.

The substance thereof was taken from an Act passed
six years earlier and the exact language used was
adopted in section 8 of another new assessment Act
passed in the year 1866.

The phrase "local or direct taxes or rates" evidently
had no relation to theories of writers such as Mill on
political economy, for each of these several Acts pro-
vided for the imposition of taxes on commodities
which according to such theories would be indirect
taxation.

I present its use as a fair sample of the Canadian
mode of thought in relation to the question of what
must have been intended by the words "direct taxation
within the province" as used in the item No. 2 of

15
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192 section 92 of the British North America Act, now to
BARTHE be applied herein.

V.
ALLEYN- Quite true that basis of taxation to which I refer

SHARPLES.

IdingtonJ. was only used for purposes of municipal revenue and
S J.not for those provincial revenues now in question.

Yet its adoption when expressly designated as "direct
tax" suggests how little the framers of this Act,
knowing of and having regard to the possibilities of the
future possible variation in such municipal assessment
Acts by the legislatures they were calling into being,
had regard to mere economic theories in using the term
"direct taxation within the province," for the master
spirits among them had taken part in enacting these
municipal assessment Acts.

Is it conceivable that it was intended to give to the
creations, prospectively in the power of provincial
legislatures, as all municipal institutions were to be
and to become liable to be in fact increased by them in
importance, and taxing power, and assigned wider
powers of taxation than each of such legislatures was
being assigned for its own purposes? Or, is there to
be applied the still more absurd alternative, that
thenceforward all taxation, which political economists
of the time deemed to be indirect, were to be elimi-
nated from municipal taxation?

I hold neither of these alternatives should be adopted
as expressive of the intention of those using in the
British North America Act the term "direct taxation"
to limit the operation of the power so conferred, to
the meaning of the word "direct' within the lines
laid down by any political economist.

This is not the place for an essay on the subject.

I merely desire to point out how dangerous it is to

question the authority to tax land as a source of

16
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provincial revenue, and how thoroughly illusory must 1920

be the dependance, solely upon some of the best of BARTHU

philosophic theories in political economy, as the only
or even chief means of interpreting the language used Idington J.
by very able and practical statesmen in framing this -

division of the powers of government.
And let us never forget that the home parliament

in that enactment was but trying to correctly appre-
ciate and execute the purposes dictated by the then
mode of Canadian thought, and that the expressions
therein ought to be interpreted as far as possible in
accord therewith.

No Canadian who lived through those strenuous
times is likely ever to discard that point of view unless
and until by due constitutional methods another has
been substituted therefor.

I admit that whilst rejecting such guiding lines in
the sense of their being obligatory and finally deter-
minative of any such question as raised herein, they
may well be casually as it were, considered as an
element proper for consideration along with other
possible features, in the way which has been done in
some of the cases in which they have been used or
incidentally referred to.

To sum up: The purpose of the provision now in
question was to assign to each province the direct use
"within the province" of the taxing power, just as
fully as possessed by any other autonomous state, in
relation to all those subjects or subject matters assigned
exclusively to the several provincial- legislatures;
saving the use of those taxing powers which were being
assigned either expressly or by clear implication,
exclusively to the Dominion Parliament. That par-
liament had, subject thereto, for any of its purposes,

79089-2
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1 specifically assigned to it any mode or system of
BARTHE taxation.

V.

ALE. The legislature of the province of Quebec is exer-

Idington J. cising or asserting the right to exercise just such
powers as other states have, so far as relevant to the
particular subject matters in question, assigned to its
exclusive jurisdiction.

Whether or not the power is justly asserted in some
cases is not for us herein to determine or perhaps even
to pass upon, for we cannot remedy the possible evil
of double, or possibly double, taxation. Yet I may be
permitted to suggest that an examination of the
doctrine of private international law, by which the
domicile of the deceased has been made the basis of so
much, as grouped in the judgment of Lord Chancellor
Westbury in Enohin v. Wylie, (1) it might and possibly
may for the purpose of avoiding such an undesirable
result, determine the line to be observed.

Sovereign states may be doing the very same thing.
If this assertion of power on their part is unjust, the
remedy is to be sought by other means than a denial of
jurisdiction to our provinces, which would only help
to perpetuate the evil by handing over to foreign states
alone the determination of a just or unjust basis for
settling such questions.

I feel that I may profitably add a few words relative
to Smith v. The Provincial Treasurer of Nova Scotia, (2)
which seems, I respectfully submit, to have led to
some confusion of thought herein.

I may be permitted to point out that in some of the
provincial legislation which has come before this court
in the attempts to deal with the problem of succession
duties, the legislature has failed to use such approp-

(1) 10 H.L. Cas. 13. (2) 58 Can. S.C.R. 570.
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riate and comprehensive language as lies in the meaning E
of the words "transmission within the province." ^T"

AILEYN-Hence in trying to get at their meaning resort has SHARPLES.

had to be had to the appropriate legal maxims and Idngton J.
decisions and other statutes to see if when applied -

to the words used they can be held to comprehend
such transmission as taxable by another name.

In like manner, by reason of probate not being
always needed in Quebec, the illustrations drawn from
decisions relative to the imposition of a probate duty,
may not be so apt when applied to a Quebec case as in
those arising elsewhere. Yet as perhaps the earliest
and most apt illustration of what might be meant by
taxation within a country and made the basis of a
direct tax, decisions resting upon a probate duty are
serviceable. The relative amount of the tax imposed
does not affect the principles upon which it rests or the
right to impose it.

The mere name seems to some persons to signify
everything and hence whilst recognizing a probate tax
as valid, they refuse to so recognize a tax resting upon
same basis when called a succession or death duty tax.

As an instrument of government the British North
America Act requires not only attention to the genesis
of the frame thereof, and the growth of the law which
it recognizes as existent, but also the application of a
wider vision and more comprehensive and accurate
grasp of what is thereby dealt with than is evident in
such distinctions.

Is it necessary to call this tax on transmission a pro-
bate duty in order to render it effective? And, to
make it clear that it is a direct tax, for provincial
revenue purposes, is it necessary to take all that which
probate or other like courts deal with under the direct

79089-21
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12 supervision of provincial government? I think not.
BARTHE Let us grasp the realities even though presented in the

t'.
ALLEYN- garb of what seem to the court below to be a mere

SHARPLES.

Idington J. "abstract concept" for the authority endowed with
- the taxing power is apt and entitled to be fertile in

resources for the mode of its exercise.

I think the appeal should be allowed with costs.
DUFF J. -This appeal raises a question which in

this court was supposed to be represented by the
appeal in Cotton's Case (1). The discussion was, in
that case, without practical effect because it was held
in the Privy Council that it all proceeded upon an
erroneous hypothesis respecting the scope and meaning
of the statute under consideration.

The question concerns the authority of the province
when professing to exercise the legislative power
conferred by section 92, paragraph 2, of the British
North America Act, the power, that is to say, to

make laws in relation * * * direct taxation within the province in
order to the raising of a revenue for provincial purposes;

and is whether by virtue of this authority the province
can exact death duties payable in respect of the trans-
mission of personal property upon the death of a person
domiciled in the province, notwithstanding the fact
that such personal property has a situs outside the
boundaries of the province.

In Cotton's Case (1) I gave my reasons for thinking
that this question ought to be answered in the affirma-
tive. I still think that those reasons afford adequate
ground for that conclusion and I shall, of course, not
repeat them now. But there are one or two points I
should like to emphasize.

(1) 1914 A.C. 176.
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One of these is the fact that by a practice almost 1

uniform in common law jurisdictions-a practice BARTH

embodied in the law of Quebec by statute in 1866- ALLEY-

the law of the situs takes (as regards movables) its DH JL.
rules of succession from the law of the domicile; that
this practice had for a long time been in force at the
time of the passing of the British North America Act,
and further that the existence of this practice is and has
been generally held to be a sufficient ground for consid-
ering that the legislative authority of the domicile is
acting within its proper sphere in levying duties upon
the beneficial surplus of all movables, wherever
situate, comprised in the succession.

Strictly, of course, where the situs is outside the
territory of the domicile, the law of the domicile has
no operation within the territory of the situs and
the beneficiary who acquires an interest in, e.g., a
tangible chattel having such a situs acquires nothing
directly through the law of the domicile; but it would
not be difficult to furnish a list of authorities to show
that lawyers as well as legislators have persistently
refused to treat these matters from this point of view
exclusively.

Emphasis is sometimes laid upon the fact that the
benefit is a benefit derived from the law of the
domicile, see, e.g., Wallace v. Attorney General, (1) per
Lord Cranworth. In other cases mobilia sequuntur
personam and the ascription of a notional situs to the
movable succession at the place of the domicile is
treated as the ground of jurisdiction, as by Lord
Herschell in Colquhoun v. Brooks (2).

And the sum of the matter is admirably stated by
Mr. Justice Homes in Bullen v. Wisconsin (3).

(1) 1 Ch. App. 1. (2) 14 App. Cas. 493 at p. 503.
(3) 240 U.S.R. 625, at p. 631.
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1920 The power to tax is not limited in the same way as the power to affect

BARTHE the transfer of property. If this fund had passed by intestate succession
v. it would be recognized that by the traditions of our law the property is

ALLEYN- regarded as a universitas the succession to which is incident to the
SHARPLES.

_ succession to the persona of the deceased. As the States where
Duff J. the property is situated if governed by the common law, generally

recognize the law of the domicile as determining the succession, it may
be said that, in a practical sense at least, the law of the domicile is
needed to establish the inheritance. Therefore the inheritance may be
taxed at the place of domicile.

These principles have been considered to be validly
applied in the fiscal legislation of a colony. Harding
v. Queensland (1); Re Tyson (2); and there can be
no doubt, I take it, that prior to confederation the
old province of Canada or the province of Nova
Scotia could have enacted such legislation validly.

In In re Tyson (2) Griffith C.J., said at p. 37:

It was contended that such legislation was beyond the province
of a colonial legislature. The powers of the legislature of this colony,
at any rate, have only one fetter. That is to say, their legislation only
extends within their boundaries; but as international law treats the
personal property of persons who die domiciled in Queensland as being
in Queensland, it is no transgression of that rule to pass an Act providing
that duty shall be payable upon it. In another sense there is, of course,
another fetter on the legislative powers of the colony, and that is that
the colony may not make a law which is directly contrary to a law of
the United Kingdom extending to Queensland. Beyond these two I
do not know that there is any limit at all, and we have to enforce the
laws as we find them.

When this practice is considered and the words
"taxation within the province" are read in the light
of it, they must, I think, be held to be comprehensive
enough to authorize the enactment of such legislation.

There is a broader ground upon which it might .be
forcibly contended that such enactments when passed
by a Canadian province can be sustained. I think the
words "within the province" are capable of being

(1) [1898] A.C. 769. (2) 10 Queensland L.J. 34.
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read as merely declaratory of the principle that legisla- 192
tion of a provincial legislature enacted under the BARTHE

power conferred is operative only within the territorial AA,

limits of the province. The words "within the pro- Duf
vince" it may be observed, are not to be found in the

-Quebec Resolutions; and these Resolutions may
properly be looked at for the purpose of construing
ambiguous expressions in the British North America
Act; Eastman Co. v. Comptroller General (1). -

The language of the paragraph in the Quebec
Resolutions upon which the second paragraph of
section 92 is founded assuredly affords no indication
that the provinces who agreed to the resolutions had
any intention of restricting the existing power of direct
taxation or of accepting a grant of power of direct
taxation more restricted than the existing power;
the reservation of the right to levy certain export
duties appears to have been a concession to one of the
provinces which was eventually abandoned.

Some support for this interpretation might perhaps
be found in the Bonanza case. (2). Their Lord-
ships .appear in that case to have held in effect that
the office of the words "with provincial objects" in
No. 11 of section 92 is not to delimit a class of com-
panies (companies with provincial objects) for the
incorporation of which the provinces are empowered
to legislate; but that these words were inserted for
the purpose of making it clear that companies incor-
porated in the execution of this power-while within
the province they enjoy such powers and rights as
they possess by virtue of provincial legislation-
can acquire and enjoy powers and rights beyond the
province only by force of extra-provincial recognition

(1) [18981 A.C. 571 at pp. 573-4.

23

(2) [1916]11 A.C. 566.



24 SUPREME COURT OF CANADA. [VOL. LX.

or grant; in other words, the phrase "for provincial
BARTHE objects" merely denotes that in legislating upon the

V.
AILEYN- subject "incorporation of companies" the province

SHARPLES.

D ~ legislates for the province alone. See pp. 578, 583-4.
- In this view subject to the condition implied in the

words "direct taxation" and subject to any exemptions
established by the Act the legislative power of the
province in respect of taxation would only be limited
by virtue of the principle that it is a power to make
laws on that subject for the province and would not be
less ample than the power possessed by the provinces
before the Union.

The other question requiring from me a single
observation concerns the topic of "direct" and "indi-
rect" taxation. I think Lord Moulton's reasoning
does not apply to the provisions of the statute as they .
now stand. The notary, executor, etc., is only respon-
sible in his representative capacity and then only to the
extent of the property of the defaulting beneficiary in
his hands against which judgment can be executed.

He is treated as custodian and compelled to deliver
up the keys.

In In re Muir Estate (1) I stated too broadly as I
now conceive it, the effect of the judgment in Cotton's
Case (2) although the statute then discussed was within
the principle of Cotton's case (2) since the executor or
administrator was made personally responsible in the

first instance for the payment of the duty to the extent

of the assets of the estate coming into his hands.
The appeal should be allowed.

ANGLIN J.-Amongst other assets the estate of the
late Honourable John Sharples, who died domiciled in

(1) 51 Can. S.C.R. 428. (2) [1914] A.C. 176.
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the province of Quebec, in July, 1913, comprised 1

shares in various companies (most of them foreign) BARTE

whose head offices were not in that province, of which A E

the -aggregate value was $213,039.75. The defendant
Margaret Alleyn-Sharples is the universal legatee in
ownership. The plaintiff, as collector of provincial
revenue,'sues to recover succession duties in respect
of this property.

Art. 1387 (b) of the R.S.Q., as enacted by 4 Geo. V.,
c. 10, reads as follows:

1387 (b). All transmissions within the province, owing to the
death of a person domiciled therein, of movable property locally
situate outside the province at the time of such death, shall be liable
to the following taxes calculated upon the value of the property so
transmitted, after deducting debts and charges as hereinafter mentioned.

In the French text for the phrase "locally situate"
we find the single word "situbs." The only possible
question of construction arises on these words. If
they do not exclude property having no physical
situs, the intention to impose taxation on, or in respect
of, the property in question is indisputable.

In Cotton v. The King, (1) the phrase "locally sit-
uate" is applied to such property (pp. 186 and 188).
For convenience I refer to my discussion of it in the
same case.(2) In the case of tangible property it no
doubt means "physically situate;" in the case of
intangible property I regard it as intended to denote
the attribute of locality which such property possesses
according to some recognized rule of law, such as
those applied in Lovitt's case (3) and in Smith v. Pro-
vincial Treasurer of Nova Scotia (4) respectively.

Of the assets in question 14 shares of the capital
stock of the Northern Crown Bank, valued at $1,190,

(1) 1914 A.C. 176. (3) [1912] A.C., 212, at p. 218.
(2) 45 Can. S.C.R., 469, at p. 521. (4) 58 Can. S.C.R., 570.
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12 and 1,227 shares of the capital stock of the Union
BARTHE Bank of Canada, valued at $169,326, would, according

V.
ALLEYN- to the opinion of the majority of this Court in theSHARpaX8.

Smith Case (1) (Davies C.J., Idington and Brodeur
JJ; the Chief Justice, however, acceding to this view
only if "the domicile of the decedent is (not) the
determining factor") have their situs at the place in the
province of Quebec where the same were registered
and transferable, which would render them subject to
taxation under Art. 1375 of the R.S.Q., as enacted by
4 Geo. V., c. 9, unless excluded from its operation by
the restrictive description "actually situate"-rbelle-
ment situ6"-of Art, 1376 of the R.S.Q.

The situs of the rest of the property in question,
however, is admittedly foreign, unless the maxim
mobilia sequuntur personam should be deemed to give
it a situs in Quebec for purposes of succession duty
taxation. Indeed the plaintiff makes no claim that
any of the property in question falls within Art. 1375
R.S.Q. On the contrary, it is common ground that, if
taxable at all, it is under Art. 1387 (b) R.S.Q., and as

movable property locally situate outside the province.

We are therefore once more confronted with the
question whether the imposition of succession duties
in respect of such property is within provincial legisla-
tive jurisdiction-is "direct taxation within the pro-
vince."

In the present Quebec statutes some features found
by the Judicial Committee in the former legislation
and held in the Cotton Case (2) to render it obnoxious as
imposing indirect taxation have been carefully elimin-
ated, or, to speak perhaps with greater precision, their

(1) 58 Can. S.C.R. 570.
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existence has been expressly negatived. (Arts. 1387 (g) 12

and 1380 R.S.Q.) For the present the views enunciat- BARTBE

ed by their Lordships as to the indirectness of the tax- 5 ALLFY-

ation imposed by the former legislation must be loyally Anglin.J.
accepted; but, may I say with deference, it will not -

occasion surprise in this country if, whenever it may
again become necessary to delimit the federal and
provincial legislative jurisdiction in this field, some
of them, based on what, with respect, seems to have
been a misconception of the provisions of the Quebec
statutes, may be dealt with by their Lordships, some-
what in the same way as they dealt in Cotton's Case (1)
with the reasoning of Lord Collins in Woodruff v. Attor-
ney General for Ontario. (2) The taxation here
in question is in my opinion direct. When not
paid by the beneficiary intended ultimately to bear
it, the tax is payable only out of property to which
he is intitled in the hands of the executor, trustee or
administrator. It falls within Mill's classic definition,
the applicability of which to the phrase "direct tax-
ation" in s. 92 of the British North America Act
their Lordships have said "is no longer open to
discussion." P. 193.

I adhere to the opinion that the words"within the
province" in s. 92 (2) of the British North America Act
were intended to be restrictive of the right of taxation
of each provincial legislature so as to prevent its trench-
ing on the like exclusive right of the legislature of any
sister province or upon the domain of a foreign state, just
as the word "direct" was designed to preserve intact for
the Dominion Parliament the field of indirect taxation.
One purpose of the restriction imposed by the words
"within the province" was, in my opinion, to preclude

(1) [1914] A.C. 176 at p. 193. (2) [1908] A.C. 508.
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12 identical taxation of the same subject in two or more
BARTHE provinces; and this limitation of legislative power
ALLEyN- cannot be frustrated by any attempt to change the

5HAE&PIES.

Angin J. situs of property by declaratory legislation, or to
disguise the nature of the taxation really imposed by
giving to it a name not properly descriptive of it, or by
a disclaimer of an intention to exceed statutory powers.

Personally I remain of the opinion which prevailed
in Woodruff's Case, (1) that imposing the tax on the
transmission of movables "situate outside the prov-
ince"-"on the devolution or succession," as Finlay
A.G., there put it arguendo,

involves the very thing which the legislature has forbidden to the
province-taxation of property not within the province (p. 513),

that the real incidence of the tax rather than the form
given it must be considered in determining whether it is
or is not taxation within the province and that s.
92 (2) of the British North America Act should be
taken to authorize taxation

only where the real subject of the tax-whether person, business or
property-is within the province.

-and I cannot add anything to the statement which
I made in the Cotton Case (2) of the arguments that
seem to me to warrant those views.

In the recent case of Smith v. Provincial Treasurer
of Nova Scotia (3) without explicitly saying so I deferred
to what I conceived to be the condemnation of
them implied in the Judicial Committee's comment
in Cotton's Case (4) on the Woodruff Case (1) and in
the fact that the judgment of their Lordships proceeded
on the ground of indirect taxation, rather than on the

(1) [1908] A.C. 508. (3) 58 Can. S.C.R., 570.
(2) 45 Can. S.C.R. 469. (4) 11914] A.C. 176 at p. 196.
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foreign situs of the property which was most strongly 1

pressed by the appellants. I had perhaps failed in BARBE

the Standard Trusts Co. v. Treasurer of Manitoba -AYE
(1) to give to this virtual overruling of Woodruf's Case Al.

(2) so far as it affected successions the full weight to
which further consideration led me to think it entitled.
Thus accepting what I conceived to be the opinion of
the Judicial Committee that provincial legislation
imposing succession duties on foreign movables of
a domiciled decedent was not ultra vires, I endeav-
oured in Smith's Case (3) to state what, from my point
of view, were the most plausible arguments in support
of the applicability of the maxim mobilia sequuntur
personam in justification of such legislation.

In the present case the transmission itself admit-
tedly took place under and by virtue of Quebec law
and in that sense "within the province." If the
transmission may be regarded as the subject thereof,
the taxation would clearly be within provincial legisla-
tive jurisdiction. There is no doubt a body of author-
ity, much of it conveniently collected in a recent
American publication cited by the appellant, Gleason
& Otis on "Inheritance Taxation," in favour of that
view. But, unless Lambe v. Manuel, (4) may be so
considered (I think it cannot) no English authority
has been cited for it.

But whether the tax now in question should be
regarded as imposed on the transmission itself or on
the property on the occasion of its transmission, it is
unquestionably a succession duty in the strict sense
of that term as understood in England. This Court
has so recently held in Smith v. Provincial Treasurer

(1) 51 Can. S.C.R., 428.
(2) ]1908] A.C. 508.

(3) 58 Can. S.C.R. 570.
(4) [1903] A.C. 68.
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.!" of Nova Scotia, (1) that it is competent for a provincial
BARTHE legislature to impose such duties on the movables of
ALLEYN- a domiciled decedent situate outside the provinceSHARPLES.

Anglin J that further examination of that question here seems
futile-if, indeed, it is not entirely precluded. Follow-
ing that decision therefore, I would allow this appeal
with costs here and in the Court of King's Bench and
would restore the judgment of the learned Chief Justice
of the Superior Court.

MIGNAULT J.-This is an appeal by the collector of
provincial revenue for the district of Quebec, in the
province of Quebec, from the judgment of the Court of
King's Bench (appeal side), which reversed the judg-
ment of the' Superior Court (Lemieux C.J.) (2) and
dismissed the action which the appellant had taken
against the respondents in recovery of $14,828.46,
for succession duties and interest alleged to be due on
shares of the aggregate value of $213,039.75 in a large
number of companies whose head offices are outside the
province of Quebec. The respondent, Mrs. Sharples,
is sued as well personally as in her quality of testa-
mentary executrix of the late Honourable John Sharples,
in his lifetime of the city of Quebec, and the other
respondents are sued as executors of the said Honour-
able John Sharples, and the prayer is that Mrs. Sharp-
les, personally, be condemned to pay the said sum,
and that the judgment be declared executory against
all the respondents; in their quality of executors, on
the property or moneys in their possession belonging
to the beneficiaries of the succession of the late Mr.
Sharples.

(1) 58 Can. S.C.R. 570.
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(2) Q.R. 55 S.C. 301.
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The Superior Court, (1) applying the rule mobilia 1920

sequuntur personam gave judgment to the plaintiff, BARTHE

but this judgment was reversed by the Court of King's ALLEY-
SHARPLEB.

Bench for the following grounds, the Chief Justice Mgnault J.

and Carroll J. dissenting:

Considering that the powers of the provincial legislature are not
plenary but limited to "direct taxation within the province" (British
North America Act, section 92, s.s. 2), and that any attempt to levy a
tax on property locally situate outside the province is not "taxation
within the province" and is beyond the competence of the provincial
legislature.

Considering that the taxation of transmissions within the province
of property locally situate outside the province is an attempt to do
indirectly that which the legisliature is forbidden to do directly and is
in effect taxation of property not within the province.

Considering that the property and shares in question in this case
are locally situate and have a situs outside the province.

Considering that there is error in the judgment appealed from,
to wit, the judgment of the Superior Court sitting in and for the District
of Quebec herein rendered on the twenty-second day of November, 1918,
maintaining the action of the Respondent es-qualit6:

The Court doth maintain the appeal, doth reverse the said judg-
ment appealed from, and now giving the judgment which the Superior
Court ought to have pronounced, doth declare the statute 4 Geo. V.,
ch. 10, upon which the present action is founded, to have been and to be
ultra vires of the Quebec legislature and doth dismiss the action of the
respondent es-qualit6 with costs in the Superior Court and costs of the
appeal against the respondent es-qualit6 in favour of the Appellants.

The legislation in question is contained in three
statutes passed in 1914 by the Quebec legislature,
being chapters 9, 10 and 11 of 4 Geo. V.

Chapter 9 imposes succession duty on property
movable and immovable, the ownership, usufruct
or enjoyment whereof is transmitted owing to death,
and it defines '!property" as including

all property, movable or immovable actually situate (in the French
version, "rbellement situ6") within the province, and all debts which
were owing to the deceased at the time of his death, or are payable by
reason of his death, and which are either payable in the province,
or are due by a debtor domiciled therein; the whole whether the deceased

(1) Q.R. 55 S.C. 301.
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1920 at the time of his death had his domicile within or without the province,
BAnana or whether the transmission takes place within or without the province.

V.
AMLEYN- Chapter 10 imposes succession duty upon

Mignult j. all transmissions within the province, owing to the death of a
- person domiciled therein, of movable property locally situate outside

the province (in the French version "biens meubles situ6s en dehors de
la province") at the time of such death.

It also states that

all debts owing to the deceased at the time of his death, or which
are payable by reason of his death, and which at the time of such
death were payable outside the province, are included in the movable
property taxable in virtue of this section.

Chapter 11 is a declaratory statute, the object of
which is to declare that these taxes are direct taxes
within the meaning of section 92 of the British North
America Act. I do not think that this statute need
be further considered, for if these taxes are really
indirect taxes, the express declaration that they are
direct would not change their nature.

Taking now the scheme of taxation adopted by the
Quebec legislature as a whole, it taxes:-

1. All property, movable and immovable actually
situate ("tout bien mobilier ou immobilier r6ellement
situ6") within the province, the ownership, usufruct
or enjoyment whereof is transmitted owing to death,
and all debts which were owing to the deceased at the
time of his death, or are payable by reason of his
death, and which are either payable in the province,
or are due by a debtor domiciled therein, the whole
whether the deceased at the time of his death had his
domicile within or without the province, or whether
the transmission takes place within or without the
province (chapter 9);

2. All transmissions within the province, owing to
the death of a person domiciled therein, of movable



VOL. LX.] SUPREME COURT OF CANADA.

property locally situate outside the province at the 12

time of such death, including all debts owing to the B^"'ms

deceased at the time of his death, or which are payable s
by reason of his death, and which at the time of such migault J.
death were payable outside the province (chapter 10).

It is of course obvious that the rule mobilia sequuntur
personam-which is laid down as a general rule subject
to certain exceptions by Article 6 of the Quebec Civil
Code-may be excluded by the use of apt and clear
words in a statute for the purpose (per Lord Robson
in Rex v. Lovitt (1). I cannot help thinking that this
has been done by these two statutes, the first of which
taxes property, movable and immovable, actually
situate within the province, and the second imposes
the tax on the transmission within the province of
movable property locally situate outside the pro-
vince. In other words, the actual or local situation
of movable property, rather than its situation by
virtue of the rule mobilia sequuntur personam, is consid-
ered for the purpose of succession duties. This would
suffice to distinguish this case from Smith v. The
Provincial Treasurer for Nova Scotia. (2)

The Court of King's Bench holds that the province
cannot tax property situate outside the province,
and that to tax the transmission within the province
of property locally situate outside is an attempt to
do indirectly that which the legislature is forbidden
to do directly and in effect is taxation of property not
within the province.

This reasoning involves a major and a minor propo-
sition. The major proposition, that the province
cannot tax property outside the province, is in my
opinion self evident. The minor proposition that the

(1) [1912] A.C. 212, at p. 221. (2) 58 Can. S.C.R. 570.
79089-3
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province cannot tax the transmission within the
BARTHE province, by succession, of property locally situate
ALLEYN- outside, and that such taxation is equivalent to taxing

SHARPLES.-

Mignault J. the property itself, appears to me very questionable.
- The transmission is not something that cannot be

distinguished from the property transmitted. It is a
right, derived under the law of the province, to succeed
to property left by a testator or an intestate, and the
province which grants this right can require the
payment of a tax as a condition of its grant, such tax
being a tax imposed not on the property itself but on
the right to succeed to it.

I may add that the taxing of the transmission, as
distinguished from a tax imposed upon the property
transmitted, has been the outstanding feature of all
the Quebec Succession Duty statutes since 1902,
chapter 9 of the statutes of 1914 being the first statute
to tax the property transmitted, while in chapter 10
we find the familiar form of a tax imposed upon the
transmission. The Quebec civil code moreover dis-
tinguishes between the transmission and the property
transmitted, the term succession being supplied to
either (Art. 596 C.C.) and there is no doubt in my mind
that they are entirely distinguishable.

The only other observation I desire to make on this
branch of the case is that the Quebec statutes differ
essentially from the Manitoba Succession Duty law,
considered by this court in Standard Trust Co. v.
Treasurer of the Province of Manitoba. (1) This Mani-
toba statute (4 & 6 Ed. VII, ch. 45, sec. 4)
expressly renders subject to succession duty
movable property locally situate outside the province

(1) 51 Can. S.C.R. 428.
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when the owner was domiciled in the province at the 192

time of his death. Had the Quebec statute done the V.
same, I would have had very grave doubts as to its AN

validity. MignauIt J.
The only other question discussed at the argument-

but on this point the formal judgment of the Court
of King's Bench expresses no opinion, although it is
referred to in the opinions of the learned judges-
is whether this tax is an indirect one and therefore
beyond the powers of the legislature.

Their Lordships of the Privy Council in Cotton
v. the King, (1) so held with regard to the Quebec
Succession Duty Act in force before the enactment
of the statutes of 1914, and if these statutes do not
differ essentially from the former Act, the question of
their validity must be answered in conformity with
the judgment of the Judicial Committee. The test of
an indirect tax, derived from the definition of John
Stuart Mill, was also authoritatively adopted by their
Lordships and is whether the tax in question

is demanded from one person in the expectation that he shall indemnify
himself at the expense of another; such as the excise or customs.

After a careful examination of the Quebec statutes
enacted in 1914, my opinion is that the only person
personally liable to pay the succession duty imposed
upon a legacy is the person in whose favour such legacy
is made. The executor when called on to 'pay such
tax-and he can be required to pay it only when he is
in possession of the property bequeathed, or, in other
terms, a judgment rendered against the executor can
be executed against such property only-is sued
merely in his representative capacity, and in no case

(1) [19141 A.C. 176.
79089-31
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can it be truly said that the succession duty is de-
BRTw manded from the executor in the expectation that heSV.

ALLYN. shall indemnify himself at the expense of another,SHiARPLEB.

manalt J. that is to say at the expense of the legatee. As I
- construe these statutes, the executor can never be

required, representatively or otherwise, to pay suc-
cession duty on the transmission of property or money
which has never come into his possession. The tax is
personally due by the beneficiaries, not collectively but
distributively, that is to say each beneficiary is person-
ally liable for the tax due in respect of the property
bequeathed to him and for no more. It may well be,
in the case of a special bequest of property locally
situate outside the province, when made to a person
not domiciled in Quebec, that the government may be
unable to collect the tax, for the beneficiary possibly
may obtain possession from the local courts, without
reference to any Quebec authority, and no judgment
can be enforced against the executor except on the
property bequeathed. The other beneficiaries are
liable for the tax imposed on their shares only, and the
executor is never held except when in possession of the
property. All this shows that the present law so
differs from the former statute as to render it impos-
sible to come to the conclusion that the tax is an
indirect one, and therefore I am respectfully of the
opinion that the decision in Cotton v. The King (1) is
clearly distinguishable.

With the evil of double taxation a court of law has
no powers of interference. It is a matter for the
consideration of the legislatures themselves, which
may so exercise their powers of concurrent taxation

(1) [1914] A.C. 176.
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as to render this country an unattractive one for 1920

foreign investors. But of course the remedy is in B*

their hands and not in ours. SAP-

In my opinion, for the reasons I have stated, the Mgnant J.
appeals should be allowed, the judgment of the Court -

of King's Bench set aside and the judgment of the
Superior Court restored, with costs here and in the
Court of King's Bench.

Appeal allowed with costs.

Solicitor for the appellant: Louis S. St. Laurent.
Solicitors for the respondent: Pentland, Gravel &

Thompson.
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.1919 S. 0. BAILEY AND OTHER APPELLANTS;
Oct. 16. (DEFENDANTS) .

1920

Feb. 3. AND

THE CITY OF VICTORIA AND

THE ATTORNEY GENERAL OF RESPONDENTS.

BRITISH COLUMBIA
(PLAINTIFFS).

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Highway-Dedication-Intention-Acceptance-Public user-Registra-
tion-Pending application - Priorities - By-law - Publication -
"Municipal Ad," R.S.B.C., 1911, c. 170, s. 53, s8. 145a, 176, es.
140, 147, 399-"Land Registry Ad," R.S.B.C., 1911, c. 127, as.
22, 34, 104, 114.

The second paragraph of s.s. 176 of s. 53 of the "Municipal Act" pro-
vides that "every by-law * * * shall, before coming into
effect, be published in the Gazette * * *"

Held, that this provision implies the publication of the by-law in exteno.
City of Victoria v. Mackay (56 Can. S.C.R. 524) followed.

Held, also, Idington and Brodeur JJ. dissenting, that, under the circum-
stances of this case, the necessary conditions to establish a public
highway by dedication were not satisfied.

Per Duff, Anglin and Mignault JJ.-In order that a public highway
may be established by dedication, two concurrent conditions
must be satisfied; there must be on the part of the owner the
actual intention to dedicate; and it must appear that the intention
was carried out by the way being thrown open to the public
and that the way has been accepted by the public.

Per Duff, Anglin and Mignault JJ.-Such acceptance by the public
can only be established by proof of public user, or per Duff and
Anglin JJ. by the act of some public authority done in the
execution of statutory powers.

*PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.
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Per Duff, Anglin and Mignault JJ.-The Registrar having declined to 1919
act upon the city respondent's application for registration of its title BAIEY
and no steps having been taken by it to appeal from this refusal v.
under s. 114 of the "Land Registry Act," it is not now open to Crry OF

the respondent to allege that the appellant's mortgage, though VicronzA.

registered underf such application, must be taken subject to a
pending registration. National Mortgage Co. v. Rolston (59 Can.
S.C.R. 219) followed.

Per Idington nd Brodeur JJ. dissenting.-The deed of sale by the
owner to the city respondent, passed for the purpose of constituting
the land sold part of a highway; being an abandonment of the
property to the public use, and the payment by the respondent of
the purchase price being an acceptance by the public or some one
in authority to represent it, constitute a dedication of the land
for the use of the public as a highway.

Judgment of the Court of Appeal [1919] 3 W.W.R. 19) reversed,
Idington and Brodeur JJ. dissenting.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1) affirming the judgment
of Murphy J. at the trial (2) and maintaining the re-
spondents', plaintiffs' action.

The action was brought by the city respondent
against the appellants to clear up the city's title to a
strip of land required for the widening of Pandora
avenue in the city of Victoria. A by-law was passed
expropriating that land, the property of one Moody.
The " Municipal Act " enacted that such a by-law
should be published in the Official Gazette and in a
local newspaper. Instead of publishing a copy of the
by-law, the respondent published a notice containing
a statement of some of its salient provisions. The
respondent later on served Moody with a notice to
treat, paid him the compensation claimed by him
and took from him a deed of the land. The respondent
applied for registration of its title, but the Registrar
declined to act upon it; and the respondent made no
appeal against this refusal. A year later, Moody

(2) [1919] 1 W.W.R. 191.
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1 mortgaged his land, including the strip in question in
BAILEY this case, to the appellant, who registered in due
CITY o course his mortgage in the land registry office. Sub-

sequently to such registration, the respondent munici-
pality completed the registration of its title and
proceeded with the actual work of the widening of
Pandora avenue, removing the fences and verandah
encroaching on the strip of land and also building
a sidewalk. The respondents assert rights, as against
the appellant mortgagee, to the strip of land in
question on three grounds: 1. by expropriation,
provided the by-law has been published according to
statute; 2, by grant from Moody, provided the
respondent's application to the Registrar for registra-
tion of its deed was still "pending" when the appellant
registered his mortgage; and 3, by dedication, pro-
vided the necessary conditions for such were satisfied.

J. A. Ritchie and Leitch, for the appellant.

Mayers, for the respondent.

IDINGTON J. (dissenting).-The respondent is a
municipal corporation, create'd as a town by a British
Columbia statute in 1867 (which was republished in
the Revised Statutes of British Columbia 1871), and
is endowed with all the powers given thereby, so far as
not modified by later legislation, and was later con-
stituted a city.

Its council proposed, in the year 1911, or there-
about, to widen Pandora Ave., one of the streets of
said City, and first by resolution and later by a by-law
declared the said street should be widened according
to a plan prepared by its engineer.

That by-law was followed by another expropriating
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by-law which never came into effect in law by reason I
of the failure to follow the requirements of the relevant 3B"-Lr

statute as to publication which we held in City of Crg a
Victoria v. Mackay, (1) to be an imperative condition Idington J.
precedent to such a by-law becoming effective. -

I cannot accept the suggestion submitted in argu-

zqent that a mere notice, such as was published, can be
held a due compliance with the statute.

The respondents' counsel proceeded to carry out the
said purpose of widening said street by procuring
from one Moody, the owner of the land in question, a
deed dated 23rd of May, 1912, of the strip thereof so
needed for that part of the street fronting his lot, and
paid him $6,200 therefor.

The deed recited as follows:-
WHEREAS the Corporation of the City of Victoria, under the

authority of the local improvement General By-law and Amendments
thereto, and of certain by-laws relating to the particular work, have
expropriated land for the purpose of widening Pandora Avenue from
Douglas Street to Amelia Street;

AND WHEREAS the said Party of the First Part is the owner
or has some interest in the said lands hereinafter mentioned:

AND WHEREAS the said lands hereinafter mentioned are
necessary for the purpose of the said widening;

and then in consideration of $6,200 (the receipt of
which is acknowledged) granted the said strip now in
question to the respondent.

Moody thereby covenanted to execute such further
assurances as necessary, and released to said corpora-
tion all his claims on said land.

The said price was duly paid out of the proceeds of
the loan obtained to carry out the work of widening
and paving on said street.

Stress was laid in argument upon the later use of
said strip as part of the street, and also upon qteps

(1) 56 Can. S.C.R. 524.
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12 taken and orders got validating said loan, and im-
BAIEY pliedly validating, it was urged, the whole proceeding.

CIT OF In my view, the alleged implication of validating
Idington J said by-law is ineffective save so far as needed to

- protect the debenture holders in their rights as against
respondent and those ratepayers liable for the loan so
got, to carry out the local improvement in question.

The fundamental question raised, upon which the
claim of the respondent or either of them rests, is
whether or not the said deed from Moody to the city
respondent, and the payment of the consideration
therefor by the said city, constitute a dedication of the
said strip for the use of the public as a highway.

Dedication requires an abandonment. to the public
use of any property or part of the dominion over same
by the owner and an acceptance thereof by the public,
or some one in authority to represent it, in giving such
acceptance.

I am quite unable to understand how it can be
maintained that a deed of grant which expressly gives
the entire property for the purpose of constituting it
part of a highway and accepts voluntary compensation
therefor, can be held less than 6 dedication, or that a
duly constituted authority having power to deal with
the question in paying the price can be said not to
have accepted it.

The mode of giving, or the circumstances of its
acceptance, and the proof of both as well as the extent
of the gift, have given rise to many questions of law
and fact, leading judges and writers upon these sub-
jects to use, according to the exigencies of each case
dealt with, more or less comprehensive language, in
dealing therewith, respectively.

But the broad comprehensive lines of the principles
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upon which dedication rests do not permit of rights 12

created in accord therewith being frittered away by B.nET

being limited to the appropriate language used by v am
judges in some or even many of a very large class of Idington J.
cases falling within said principles, when accidentally
defining the rights of each party in relation to the
existence of possibly a very narrow right or power
resting on said principles.

It seems to me idle to argue that because the by-law
was ineffective as a means of enforcing expropriation
therefore all the acts done by parties to such an
express grant, must be treated as void.

Clearly the sole question which need be considered
herein is whether or not there has been an effective
giving of the land for the specific purpose of being used
as a highway, and acceptance of that given, for the
purpose claimed when that donated had been paid for
by the donee or grantee and thus the grant became
irrevocable.

The suggestion that a gift without any consideration
is necessarily implied in the doctrine and that valuable
consideration having passed renders the doctrine
inoperative, is most remarkable.

Though it has been applied most frequently after
long use by the public, when there did not appear to
have been any consideration, that does not justify
the assumption that where consideration having been
paid then there is no place for the application of the
doctrine.

The case for dedication is often much stronger
when there has been an express or implied considera-
tion. The case of dedication by a plan is one where
certainly there is an implied consideration. There
the consideration is the expectation of the benefits to
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be received, by virtue of sales made by the proprietor
B. to parties expected to purchase one or more of the

CY lots set out in the subdivision plan, which is often

Idington, J. revocable until use by the public of receipt of the
expected consideration therefor, through the sale and
purchase of some lot pursuant to the plan.

Then we have the case cited to us of Cook v. Harris &
al, (1) where an express monetary consideration was
given by neighbours desiring a dedication, and the
owner gave a bond to the commissioners and it was
held that even if the bond was invalid, yet the dedica-
tion was complete.

We have also the cases of McLean v. Howland, (2);
Fraser v. Diamond, (3); . Reaume v. Windsor, (4);
supporting the same view as well as the dictum of
high authority in the judgment in the case of The
Attorney General v. Biphosphated Guano Co. (5)

There seems, I respectfully submit, a further confu-
sion of thought in assuming that, because user is often
relied upon in support of a claim of dedication, there-
fore until actual user there can be no dedication.

As pointed out by Buckley J. in the case of the
Attorney General v. Esher Linoleum Company, Limited,
(6) user is not dedication though in most of the cases
dedication is proved by user.

The moment the consideration was paid and the
land was conveyed, it thenceforward was devoted to
the public for use as part of the highway and could
not be used for any other purpose. Any one of the

(1) 61 N.Y., 448. (4) 8 Ont. W.N. 505; 7 Ont. W.N. 647.
(2) 14 Ont. W.R. 509. (5) 11 Ch. D. 327 at pp. 338-9.
(3) 10 Ont. L.R. 90. (6) 11901] 2 Ch. 647 at top of p. 650.
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public had then and ever since the right to use it as 1920

part of the street and no one could complain of such BAHLY

use. VCTR0.

The fact that the second by-law as an instrument Idington J.
designed to enforce expropriation was as such invalid, -

did not render it illegal in the sense that a fraudulent or
criminal attempt taints all it touches. It was good
and stood as a mere resolution.

In view of what had preceded it, that proposition.
is not absolutely necessary to maintain the actual
,acceptance by the council of the grant and thereby
complete the dedication.

The question of the capacity of the respondent
city to take, without a by-law, such a deed and accept
thereby the grant and make it valid, is of graver
import by reason of the curious language of the
statute of incorporation which reads, in section.56, as
follows:-

The municipal council shall be capable of holding real estate and
have the entire control of all corporate property.

The rather loose manner of expressing the power
by designating the municipal council as the party to
become vested, has caused me some concern; for it
certainly could never have been intended by the
legislature to vest the property in the council, but
rather in the corporation of which the council is only
the governing body.

I hold the capacity, though so expressed, to have
been intended to enable the corporation acting through
its council by mere resolution to take and hold real
estate. I do so the more readily because the respond-
ents claim in their factum that the city had such
capacity, and no argument to the contrary has been
presented by the appellants.
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1920 It seems to be assumed by the course of the appel-
BAEY lants argument that the by-law being, as such, ineffect-

T.

VcoM ive, all else done the way of executing the purpose

Idington, j of the city respondent must also be held void.
But if the city had, as I hold, the capacity to buy a

road allowance without resorting to a by-law for
expropriation, then that which had been done com-
pletely established the widening of the highway so far

,as that part in question herein is concerned.
The appellants rely on many Ontario cases, and

some Quebec cases, where such projects for making or
widening highways have quite properly been held,
under the respective law applicable, invalid for want
of a by-law.

In doing so they overlook the fact that the Ontario
cases were decided under a municipal Act which
expressly declared that the powers of the council
shall be exercised by by-law when not otherwise
authorized or provided for and that the like enact-
ments in Quebec governed the decisions in that pro-
vince, cited to us.

The British Columbia legislature adopted an
entirely different conception and without rendering
the by-law an imperative necessity in all cases enacted
that the municipal councils might, in a long list of
cases specified, if they chose to do so, enact by-laws
for any of the given cases.

It was thus left open to the municipal council of
respondent (Victoria) or any other similarly empowered
to hold real estate, to proceed to constitute highways
by the purchase of the right of way. Everything
of that sort could thus be done by mere resolutions.
Of course if driven to expropriation proceeding that
would involve the necessity of passing a by-law.
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And hence in this case if respondent city had to rely 92

upon expropriation alone and had proceeded entirely BALEY

thereunder and obtained Moody's title thereby, then Crro
it might well be held that in such a case the by-law Idington J.
being ineffective the whole proceeding would fail.
But that not being the case and the deed having been
got by virtue of a voluntary bargain, and presented
for registration, the highway pro tanto was duly con-
stituted. The failure of its non registration was
entirely the fault of the registrar in whose hands it was
for registration when Moody gave, inadvertently I
suspect, a mortgage on this whole lot including that he
had duly conveyed to the city.

I fail to find anything in the provisions of the "Land
Registry Act" which can help the appellants as against
either of the respondents asserting their respective
rights to protect the public.

I do not think it is necessary to go through all the
provisions of that Act to demonstrate that each of
those relied upon is ineffective. Let us take the most
drastic of all those provisions, which is contained in the
amendment of the act by section 8 of ch. 36, passed
1st of March, 1913, which reads as follows:-

Every certificate of indefeasible title issued under this Act shall
so long as the same remains in force and uncancelled, be conclusive
evidence of law and in equity, as against His Majesty and all persons
whomsoever, that the person named in such certificate is seized of an
estate in fee simple in the land therein described against the whole
world subject to.

This is subject to a number of express exceptions
set forth in section 22 of ch. 127 of the R.S.B.C. being
"The Land Registry Act."

Of these s.s. (e) specifies

any public highway or right of way, water course or right of water
other public easement.
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If I am right in my conclusion that the right of
BALEY way had been effectively constituted by what happened
CY or in way of dedication, how can this furnish any answerV~crOBIA.

Idington J to the claim of the Attorney General maintained on
-- behalf of the Crown which had always up to this

enactment been wholly excepted?
I submit this does not as against him amount to

anything in support of appellants on such facts.
Sections 4, 5 and 6 of the "Highways Act" (now R.S.

B.C. 1911, ch. 99) are relied upon by respondents
and I think rightly as to sections 4 and 5, which are
as follows:-

4. All roads, other than private roads, shall be deemed common
and public highways.

5. Unless otherwise provided for, the soil and freehold of every
public highway shall be vested in His Majesty, his heirs and successors.

It seems clear that either the city or the attorney
general representing the public must have a grievance
and right to a remedy, and possibly both, under the
peculiar circumstances of the case.

If either, then needless to pursue the inquiry.
The appeal should be dismissed with costs.

DUFF J.-The first point for consideration is this:
Was by-law 1183 published witin the meaning of s.s.
176 of sec. 53, ch. 170 R.S.B.C. 1911? In common
usage "publication" as applied to a document means,
I think, something more than the giving of public
notice of the existence of the document and informa-
tion as to where it may be found and inspected. "Pub-
lication" of a document or newspaper means, I think,
according to common speech in the absence of a
qualifying context, the publication of the document
in extenso. I think too much importance ought
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not to be attached to the fact that in other provisions 1920

of the Act the direction is that the council shall publish BsEf

a copy. In addition to the clause under consideration car or

there are sections of the statute, see e.g. sections 140 DuffJ.
and 47 as amended in 1912, in which the council is
directed to publish the by-law. These last mentioned
provisions contemplate mainly the circumstances and
needs of rural municipalities and it is difficult to
suppose that in these sections the legislature is pro-
viding for publication in the limited degree which is
now contended is sufficient under s.s. 176.

It should also be noted that s.s. 176 applies, of course,
to rural as well as urban municipalities and that the
legislature must have had in view some practical
expedient for bringing home notice of the plans of the
council to persons being interested, we may, I think,
not unreasonably assume that the legislative intention
is best interpreted by reading the words according to
their ordinary meaning.

The next question is: Can by-laws 1151 and 1183
have effect in the absence of publication? The
enactments of s.s. 176 are explicit and they have been
authoritatively interpreted by this court in City of
Victoria v. Mackay (1), as imposing the requirement
of publication as a condition of any by-law passed
under the authority of them taking legal effect as
such. It should be mentioned here that no very con-
vincing reason was suggested why by-law 1151 is not
subject to the requirement of publication. The point
is not very material and it may be that by-law 1183
is complete in itself; it ought not to be supposed that
the assumption that this by-law was not within the
condition is approved by this judgment.

(1) 56 Can. S.C.R. 524.
79089-4
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The respondent's counsel meets the difficulty by
BAmEY arguing that the by-laws are sustainable as enacted

V.

CrrY OF under the authority of another provision of the Act;
VIcromA.

Duf J. the contention being that as regards by-laws passed
- under that authority the requirement of s.s. 176 in

relation to publication is inoperative.
The provision invoked in support of this is s.s. 145a

of sec. 53 and is in these words:-

Sec. 53.-In every municipality the council may from time to time
make, alter and repeal by-laws for any-of the following purposes, or in
relation to matters coming within the classes of subjects next hereinafter
mentioned, that is to say:-

(a) Subsection 145:-For accepting, purchasing, or taking or
entering upon, holding and using any real property in any way neces-
sary or convenient for corporate purposes, and so that the council may
direct the taking or entering upon immediately after the passing of any
such by-law, subject to the restrictions of this Act contained.

The reasons which have convinced me that this
view is not the right one are these. Ch. 170 contains
a number of provisions having a variety of purposes
by which powers of compulsory taking are given
explicitly to the council, in some cases some specific

* restriction being imposed while in others a specific
procedure is laid down. As an example of a specific
restriction, s.s. 166 may be referred to-a clause
dealing with the construction of sewers in which
authority to expropriate is given but the land to be
taken is limited to such lands as the council may deem
necessary for the purpose of "constructing the main
sewer" and is not in any case to exceed "10 feet in
width." In s.s. 176 we have a special procedure.

Whatever be the purpose served by s.s. 145 (a)
there appears to be no reason for failing to give effect
to the words "subject to the restrictions in this Act
contained" and the object of this part of the subsec-
tion at all events appears to be plain. The words are
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put there no doubt in order to exclude the construction 1920

which is now put forward, the effect of which would be Bm y

that by resorting to this general provision the council c o
could in those cases which have been specially pro- A

vided for, escape the inconvenience of observing the -

specific restriction laid down or the specific procedure
prescribed.

I conclude that by-laws passed with the purpose
and intended to have the effect expressed in by-laws
1151 and 1183 can only become operative in law when
the procedure laid down in s.s. 176 is observed.

It follows that subject to the question whether the
highway was or was not established. by dedication,
.the discussion of which I postpone for the moment,
the proceedings necessary to establish a street by
by-law under the authority of the "Municipal Act"
were not taken; that the proceedings necessary to
authorize the expropriation of property for the purpose
of opening a street were not taken: and consequently
that the respondent corporation cannot maintain its
action on the ground that a title to the lands in question
was acquired compulsorily for highway purposes.

In these circumstances, it seems impossible to hold
that the corporation can establish a title under its
conveyance from Moody as against the registered
mortgage of Bailey. When Bailey applied for the
registration of his mortgage, when he received a
certificate of incumbrances, when he made his advance
there was not even an application pending for the
registration of the title of the corporation under the
conveyance from Moody. An application had been
made, it is true, for registration of the title but it was.
supported only by the production of the by-law, and it,
appears to have been only an attempt to comply with-

79089-4
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192o the requirement of s.s. 176 which prescribes that after
BAIEy the public'ation of a by-law for expropriation passed

V.
CITy or under that subsection the municipality shall apply

Vicroia.

f J for the registration of its title and shall file a copy
of the by-law.

It is quite true that this application was made long
before the registration of Bailey's mortgage but for
some reason it was never .entered in the list of incum-
brances and noted against Moody's property. Never-
theless, whatever may have been the delinquenc'ies of
the officials of the Land Registry Office in their dealings
with this application, the corporation appears to be
concluded by the fact that after the registration of
Bailey's mortgage its application was refused. In
these circumstances sec. 104 of the Land Registry
Act appears to be conclusive against the appellant.

The Registrar having declined to act upon the appli-
cation and no steps having been taken under sec. 114,
it is not now open to the defendant corporation to
allege that the appellant Bailey's mortgage must be
taken subject to a pending registration (see National
Mortgage Co. v. Ralston) (1); Howard v. Miller (2) it
is to be observed, was a decision relating to the effect
of the registration of an agreement to purchase land
and turned upon the point that on the facts disclosed
the respondent was not entitled to enforce his agree-
ment specifically as against the opposite party. No
such situation arises here, Bailey's mortgage being a
legal mortgage.

The substantive question for decision is that to
which the learned judges in British Columbia evidently

devoted their attention, namely whether in the locus

(1) 59 Can. S.C.R. 219.
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in question a public highway has been established by 1

dedication. For this purpose two concurrent con- BAn 'r

ditions must be satisfied, 1st, there must be on the Cr OF
-VicronnA.

part of the owner the actual intention to dedicate, DuffLJ.

(Folkstone v. Brockman)m (1), and 2nd, it must appear
that the intention was carried out by the way being
thrown open to the public and that the way has been
accepted by the public. (Attorney General v. Biphos-
phated Guano Co.) (2). I can find nothing in the
legislation of British Columbia relating to munici-
palities giving the municipality authority on behalf
of the public to accept a dedication by the mere
acceptance of a deed of grant of land for the
purpose of creating a highway, and in my opinion
acceptance by the public can only be evidenced by
public user or by the act of some public authority done
in the execution of statutory powers.

It should be observed that by section 22 of the
"Land Registry Act," ch. R.S.B.C. 1911, the title
of the holder of a certificate of indefeasible title is ex-
pressly made subject to any "public highway," and it
follows, I think, that if the public highway had been
actually created by dedication before the registration
of Bailey's mortgage, there could be no doubt that the
public right would prevail as against the registered
interest.

In the absence of some legal obstacle arising from
the character of the municipafity as a statutory
corporation, governed as regards it capacity and
the exercise of them, by the provisions of the
"Municipal Act," the evidence in favour of the exist-
ence of the animus dedicandi on the part of both
Moody and the corporation would appear to be very

(2) 11 Ch. D. 327, at p. 340.
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cogent. Moody conveyed to the municipality on the
BAILEY assuIption, it is true, that a street had been estab-

V.

CIY or lished by the procedure laid down in the "Municipal
VI~rORLA.

Duff J. Act," but on the other hand it is a most important
circumstance that he, in transferring his land to the
municipality, and the officers of the corporation in
accepting it, were dealing with it as land devoted to
the purpose of establishing a highway, an improved
street along the front of that part of the property
which Moody retained; a circumstance which no doubt
affected materially both Moody and the corporation
officials respectively in their judgment as to the
amount to be demanded and paid by way of com-
pensation. The intention of the council to devote the
strip of land to that purpose is unequivocally declared,
and had the intention been acted upon by the inmed-
iate opening of the street and that again followed by
acceptance by public user, the only question I should
have thought it necessary to consider at this point
would have been whether or not the municipality
could lawfully create a street by its ineffectual endea-
vours to follow the procedure laid down in s.s. 176 of
section 53. As the municipality could not without a
breach of faith continue to hold the land while applying
it to a purpose other than that for which it was trans-
ferred, it is possible that the transaction (coupled
with user by the public) might, in the hypothetical
circumstances suggested, be regarded as a transfer
to the municipality as a trustee for highway purposes
and as amounting to dedication by the owner with the
assent of the municipality and acceptance by the
public. It may be that under the British Columbia
statutes the results would be as suggested, namely,
that the title to the fee would pass to the Crown
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instead of to the -municipality but the fact that this 12

collateral and unexpected result would ensue would BAILEY

hardly be of sufficient importance to counterbalance Cy O

the fact that it was the settled and unqualified deter- Duff J.

mination of both parties to the transaction, that the
highway was to be established. Reverting now to
the actual facts before us, these facts fail to establish
the existence of a highway at the time Bailey made the
advance and took his mortgage; and as against Bailey
it seems to be clear enough that the public right can
only be held to have arisen if the facts in evidence are
sufficient to support the inference that he assented
to the setting apart of the strip in question for the
public purposes of a street.

The principle to be applied is expressed by Lord
Macnaghten in Simpson v. Attorney General, (1) thus:-

As regards the second, it is, I think, enough for me to say that a
dedication must be made with intention to dedicate, and that the mere
acting so as to lead persons into the supposition that a way is
dedicated to the public does not in itself amount to dedication; Barra-
clough v. Johnson (2).

The facts proved do not appear to me to be sufficient
to support the inference which the learned judges
below have drawn.

ANGLIN J.-The plaintiffs assert rights as against
the defendant mortgagee to the strip of land in question
on three distinct grounds: (1) By expropriation; (2)
By grant; (3) By dedication. Under either the first or
the second head the title would be vested in the
plaintiff city; under the third head the right of highway
would be in the public; hence the joinder of the Attorney
General as co-plaintiff.

There can be no doubt that the expropriation pro-
ceedings taken by the city were instituted --under

(1) [19041 A.C. 477, at p. 493. (2) 8 Ad. & E. 99.
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1- ss. 176 of s. 53 of the "Municipal Act" (R.S.B.C.,
BAiLEY 1911, c. 170) and, since it makes special and specific

V.

Cm. .OF provision for the acquisition of land for street widening

Anglin J. (the purpose of acquiring the land in question) recourse,
- in my opinion, cannot be had to general powers for the

acquisition of land conferred either by s.s. 145 of s. 53,
or by s. 399 of the "Municipal Act" in order to escape
the effect or failure to comply with an essential require-
ment of s.s. 176. Generalia specialibus non derogant;
Ex parte Stephens (1). The heading of Part II of the
"Municipal Act," of which No. 53 is the first section,
viz., "Powers required to be exercised by By-law,"
makes it clear that a valid- by-law is essential to the
exercise of powers conferred by provisions included
in that part of the statute. Hammersmith Rly. Co.
v. Brand (2); Eastern Counties and London & Blackwall
Rly. Cos. v. Marriage (3); City of Toronto v. Toronto
Rly. Co. (4).

I agree with the learned trial judge that the by-law
passed under s.s. 176 was ineffectual for want of
publication as prescribed by that section. City of
Victoria v. Mackay (5). The expense and trouble
involved in publishing such a by-law in Vxtenso might
afford a strong argument for an amendment of the
statute if the legislature should be convinced that
the object of its policy would be sufficiently attained
by the publication of a mere notice of the by-law,
such as we have in this case, in some convenient
and accessible place where a copy of it might be
seen. But such an argument scarcely affords ground
for a court undertaking to dispense with the

(1) 3 Ch. D. 659, at pp. 660-1. (3) 9 H.L. Cas. 32, at p. 41.
(2) L.R. 4 H.L. 171 at p. 203. (4) [1907], A.C. 315, at p. 324.

(5) 56 Can. S.C.R. 524.
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observance of such a distinct requirement as that 92

expressed in the words B .
Crrr Or

every by-law passed under the provisions of this sub-section before VICORIA.
coming into effect shall be published. Anglin J.

I agree with the learned trial judge and the Chief
Justice of the Court of Appeal, with whom Eberts J.
concurred, that this implies publication in full. Sections
3 and 5 of the "Municipal Act" make it clear that
s.s. 176 applies to the city of Victoria and that nothing
in any special act relating to it shall "impair, restrict
or otherwise affect" the powers which that subsection
confers. The plaintiff municipality therefore did
not acquire title by expropriation.

Neither can it assert title under its unregistered
grant from the owner Moody in view of the provisions
of s. 104 of the "Land Registry Act," (R.S.B.C. 1911,
c. 27) that

no instrument * ? purporting to transfer * land or any
estate or interest therein * * shall pass any estate or interest
either at law or in equity in such land until the same shall be registered
in compliance with the provisions of this Act.

The city's application for the registration of the
conveyance from Moody having been ultimately
rejected and no steps having been taken to set aside
the registrar's decision under s. 114, the case must be
treated as if no application for registration of it had
been pending when application was made to register
the Bailey mortgage and it was in fact registered.
National Mortgage Co. v. Rolston (1).

The claim of highway by dedication requires more
consideration. In order to bind the mortgagee, against
whom no finding has been made that he took his

(1) 59 Can. S.C.R. 219.
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1920 mortgage with notice either of the city's attempted
BAMEY expropriation or of its negotiations with Moody and

V.

Crr OF the conveyance given by him-and the evidence
VicrORIA.

Anglin J would not warrant such a finding-it must be estab-
- lished either that a highway existed when he obtained

and registered his mortgage, which would in that case
be subject to this public right, ("Land Registry Act,"
s.s. 34 and 22 (e),) or that the mortgagee himself dedi-
cated his interest for highway purposes or is estopped
by his conduct since becoming mortgagee from denying
the existence of the highway claimed.

After fully considering the testimony of Bailey
himself and all the other evidence in the record I have
failed to find anything on which the existence at any
time of the essential animus dedicandi (Simpson v.
Attorney General (1); Mann v. Brodie (2); Barra-
clough v. Johnson (3) could safely be attributed to him.
Neither do I see in his conduct, which was purely
negative or passive, enough to found an estoppel
against him. There is, in my opinion, nothing what-
ever to show that he was aware of circumstances
which might give to his inaction the significance that
the plaintiff now attributes to it -nothing to shew
that a situation arose which called for active inter-
ference by a mere mortgagee at the peril of loss or
impairment of his rights.

Notwithstanding the undoubted fact that it was
the purpose of Moody, the owner, to convey the land
in question to the city as a vendor and because he
deemed himself obliged to part with it under the
expropriation proceedings which had been instituted,
I incline to the view and shall assume that his deed,

(1) [1904], A.C. 477-493. (2) 10 App. Cas. 378 at p. 386.
(3) 8 A. & E. 99.
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though wholly ineffectual to convey any estate or 1920

interest, may be taken to evidence sufficiently the BAiLEY

existence on his part of intention to dedicate the land crY or
vlCrORIA.

described in it for a public highway-that it may even Anglin J.
be regarded as an express dedication. Reaume v.
City of Windsor (1) affirmed here on the second day of
May, 1916. The appropriation and setting apart of
the land for a public street would seem (to adopt the
phrase of counsel for the respondent) to be "the
conclusive factors" in dedication rather than the
voluntary or gratuitous character of the transaction
on the part of the owner.

But, in order to bring a highway into existence by
dedication in addition to the intention of the owner of
the soil to dedicate it to the public for that purpose,
however directly evidenced, an acceptance by the
public is also essential; Moore v. Woodstock Woolen
Mills (2); Mackett v. Commissioners of Herne Bay (3);
Attorney General v. Biphosphated Guana Co. (4); and
the crucial question is this case in my opinion is whether
there was such an acceptance as was necessary to
make the land in dispute part of Pandora Avenue
before the execution and registration of the defend-
ant's mortgage. User by the public-the usual
indication of acceptance by the public-is entirely
absent. Nothing was done to throw the strip of land
open until after Bailey had become the registered
mortgagee of it. There was no expenditure of public
money upon it. It remained fenced in with, and, to
all appearances, part and parcel of, the Moody property.

But it is said there is abundant evidence of accept-
ance by the municipal corporation and that that is

(1) 7 Ont. W.N. 647; 8 Ont. W.N. 505. (3) 35 L.T. 202.
(2) 29 Can. S.C.R. 627. (4) 11 Ch. D. 327 at p. 340.
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! acceptance on behalf of the public, or its equivalen t.
BAILEY Of the intention of the municipality to devote this

V.
C OF land to highway purposes there can be no question andVICTRoIA.

Axglinj there seems to be some American authority which
may be invoked in support of the position that accept-
ance by the municipality without statutory authoriza-
tion may be tantamount to acceptance by the public.
The cases are collected and reviewed in 18 Corpus
Juris, Vbo. Dedication, pars. 79, 80, 88 and 99. But
I have failed to find any English authority which
accepts that view.

The municipal corporation is a purely statutory
body and ithas and can exercise only such powers as
are conferred upon it by statute. Its position in this
respect is well stated by Brayton J. delivering the
judgment of the Supreme Court of Rhode Island in
Remington v. Millerd (1):-

Supposing the dedication to be proved, is there in this case any
evidence of an acceptance by the public, any assent on their part to the
use of the land in the mode intended? The usual evidence of such
acceptance, namely, a user by them, is here wanting. This way
has never been used. In all the cases cited there had been a use by the
public from which their assent might be inferred, and in many of them
the use had been for so long a period as to warrant the presumption
not only of their assent, but of the act of dedication also. It is not easy
to perceive how otherwise than by user this assent is to be shewn. The
term public includes the whole community, the whole mass of individ-
uals in the state. They cannot constitute agents to assent for them.

- ' The whole doctrine of dedication is based upon the fact that the public
have no agents; that there is no one with whom the owner of the land
can agree or contract directly; and it is therefore said that in these
cases it is not necessary that the public should be a party, and that,
from the necessity of this case, they cannot be.

Does the plea contain any other evidence of an acceptance on the
part of the public? If so, it is the fact that the town council of East
Greenwich, on the 31st day of August, 1844, declared the way to be an
open highway, and ordered it to be repaired at the expense of said
town. If this be evidence of such acceptance, it must be because the

(1) 1 R.I. 93.
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town council are to be deemed the general agent of the public, and for 1920
this purpose iepresent them, or because they are by statute specially BAILEY
empowered to accept the way in the mode set forth. .

But are they such agent? Have they any such representative CrTY OF

character? They are the creature of the statute, invested with certain c

definite powers. They are enabled to do such acts as the statute Anglin J.
authorizes and to do them in the mode prescribed; and if they assume
to do other acts, or to do them in other modes, their doings are merely
void, and cannot become the more valid from any representative char-
acter which may be imputed to them. It is difficult to see how they
are the agents of the public, more than the surveyor of highways,

Here the sole authority of the municipal corporation
for

establishing * * * opening, * * * making, * * * im-

proving * * * widening, * * * roads, streets, * * * or
other public thoroughfares.

is conferred by s.s. 176 of s. 53 of the "Municipal
Act." A by-law meeting the requirements of that
section is the method prescribed for the exercise of
those powers. The by-law passed. by the council
was inefficacious because of non-compliance with an
essential requirement. (City of Victoria v. Mackay)
(1). It follows that the only power which the city
possessed to widen Pandora Avenue or to procure
or apply land for that purpose has not been exer-
cised. To permit it to establish or widen a street
otherwise than by following the specific method
prescribed would be in effect to supersede the statute
and to concede to the municipal corporation a power
which it does not possess. It follows in my opinion
that there was no highway in existence when the
defendant's mortgage was executed and registered.

I would, for these reasons, allow this appeal with.
costs here and in the Court of Appeal, and would
direct the entry of judgment dismissing the action
with costs.

(1) 56 Can. S.C.R. 524.
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12 BRODEUR J. (dissenting).-The respondents claim
BAILEY the title to a strip of land on Pandora Avenue, in

V.

CrrY OF Victoria, B.C.
VicromA.

Brodeur J. Notice of expropriation of that piece of property
had been given by the city of Victoria, and after notice
to treat, the owner Moody agreed, on the 23rd of May
1912, to sell that strip of land to the municipal corpora-
tion for a certain sum of 'money. The city unfor-
tunately did not register its title; and in March, 1913,
Moody gave to the appellant Bailey a mortgage
affecting his property on Pandora Avenue and, by the
description which is made in the deed, covering the
strip of land sold to the corporation.

There was evidently no fraud on the part of the
parties to the deed of mortgage and it is evident that
they have acted in absolute good faith. In 1917 the
city of Victoria having discovered its omission to
register its conveyance applied to the Land Registry
Office for registration but having found that the
conveyance could only be registered subject to the
Bailey mortgage, and Bailey having refused to sign a
release, the present action has been instituted to have
the Moody conveyance registered in priority to the
Bailey mortgage.

The action was maintained by the trial judge and
by the court of Appeal, the Chief Justice and Mr.
Justice Eberts dissenting.

The trial judge found that the expropriation by-law
was invalid because it had not been duly published
but that the Moody conveyance constituted a dedi-
cation of the strip of land in question and that Bailey
had acquiesced in such dedication.

The dissenting judges in the Court of Appeal held
that there was no legal evidence of dedication, that the
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transactio-a between Moody and the city was a com- 1

pulsory sale, that Moody. never intended to dedicate BA-EY

and that Bailey never acquiesced in such dedication. crry or
VICrORIA.

The most important issue to dispose of at first is Brodeur J.
whether there is dedication.

There was at first a by-law passed by the city for the
expropriation of the land in question, but the by-law
was never duly published and registered. This court
in a case of The City of Victoria v. Mackay (1), held
that the publication of a by-law is a necessary condi-
tion to its validity.

The proceedings which have subsequently taken
place consist in a notice to treat to Moody, in the
delivery by the latter of his claim which seemed to
have been accepted by the city since it issued its
cheque for it and a conveyance was duly executed
by him on the 23rd May, 1912, of a strip of land in
front of his property for the purpose of widening
Pandora Avenue.

Would that constitute dedication of this strip of
land? I would not hesitate in answering in the
affirmative. No formal conveyance is -required to
affect a common law dedication; but where there is a
deed or writing as in this case, the conclusion is still
more certain. Dedication means the setting apart
by the owner of land for the use of the public. In
most of the cases of dedication, the title is a matter of
inference as to the intention of the owner and as to
the acceptance by the public. But in this case there
is no doubt.as to the intention of the owner Moody,
since he formally signed a deed in which he declared
that the land was granted for the purpose of widening
a public street. There is no doubt also as to the grant

(1) 56 Can. S.C.R. 524.
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I-2- being accepted by the municipal corporation repre-
BAiEY senting the public.

yc="O. But, besides, works have been carried out by the

Mignault J. municipal corporation on this strip of land in order to
utilize it as a public street. The fences and verandah
which were encroaching on the strip of land were
removed and a sidewalk was built. All this was done
when Bailey was the mortgagee of the property.
Since he claims to-day that his mortgage was covering
the whole lot, including the strip of land in question,
he should have protested against the municipal authori-
ties using part of his property.

He was fully aware of the situation. For months
and months this widening of Pandora Avenue was
discussed in the press and was the subject of public
discussion in the municipal council amongst the
residents of the locality. When he loaned money to
Moody he made inquiries as to the value of the prop-
erty; and it may be reasonably inferred that the.
estimation he got was as to the property less the strip
of land in dispute. He saw the front of the property
being altered, the fences and the verandah and the
steps being removed; he saw the sidewalks being
built and he did not object. He must be held as
having acquiesced in the corporation respondent
taking and using this strip of land. His conduct
shews that he has himself dedicated it to the public.
It is now too late for him to claim certain rights which
the mortgagor did not intend to convey and which he
himself did not intend to recover.

It is not necessary that the public should have
possession of the lands dedicated for any great length
of time. All that is required is the assent to the use
of the property by the public and the actual enjoy-
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ment of the same by the public for a length of time 1920

sufficient to have created on the part of the public such BALEY

reliance upon the enjoyment of such easements as that cTy oF
VicronRu.

the denial of such rights would now interfere with the BrodeurJ.

public convenience and with private rights.
The appellant claims that the city of Victoria not

having registered the conveyance by Moody of the
strip of land, no estate or interest has passed; (sect. 104
of the "Land Registry Act," 1911).

Under the provisions of the "Land Registry Act,"
the holder of a registered mortgage, as Bailey, is only
primd facie entitled to the estate interest in respect of
which he is registered subject to the rights of the
Crown (R.S.B.C. 1911 ch. 127, s. 34) and if a person
has an indefeasible fee under section 22 he is seized
of an estate in fee simple in the land against the whole
world subject to different reservations; amongst others
is the public highway.

The evidence, as I have said, shews to me that a
public highway on the strip of land in dispute exists
and the -appellant cannot successfully claim that his
title could prevent the public from using it.

For these reasons the appeal should be dismissed
with costs.;

MIGNAULT J.-My learned brothers have so fully
dealt with this case that my conclusions may be
briefly expressed.

The City of Victoria had decided by by-law to widen
Pandora Avenue and to take by expropriation a strip
from Moody's land facing on that avenue, and a notice
to treat was served on Moody. This was in 1912, and
Moody, whose land was being taken compulsorily,
filed in April, 1912, a claim with the city for compensa-
tion, cost of removal of buildings and depreciation in

79089-5
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120 rental value amounting to $6,260. The city decided
BAILEY to pay this amount to Moody and the latter, on the 23rd
OrrO ~ May, 1912, executed a conveyance to the city for the

VICI ORIA.

Mignanl . sum of $6,260, of the strip of land required for the
- widening of the avenue. This conveyance was not

registered and it is only in March 1917, that the city
applied for its registration.

The expropriation by-law was not published as
required by R.S.B.C., ch. 170, sec. 53, sub-sec. 176,
par. 2, and the notice of its adoption, which was
published in the Gazette, is not, in my opinion, the
publication required as a condition of the by-law
coming into effect. I concur with the reasons of my
brother Duff on this branch of the case and hold that
this by-law did not come into effect, although Moody-
and this is a feature of the case in so far as the question
of dedication is concerned- must be taken to have
assumed that under this by-law his land was expro-
priated for the purpose of the street widening and that
the sole question was as to the amount of the com-
pensation to be paid him.

The city, it is true, applied for registration of the
by-law in June, 1912, and this application should have
been noted as pending by the registrar, which how-
ever was not done. The application was refused
in October, 1914, and the city did not appeal from the
refusal.

In the meantime it was proposed to Bailey, who
then resided in Victoria, to loan $15,000 on Moody's
property, and after Bailey had ascertained the assessed
value of the property, a mortgage was granted to him
by Moody of this property on the 8th March, 1913.
On the 10th March, 1913, Bailey obtained from the
Registrar-General a certificate of incumbrance shewing
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that there were no charges on Moody's land save 1

Bailey's application to register his mortgage. Bailey BAH T

duly advanced the $15,000 to Moody on the secur- crryor
ity of the property and his mortgage was registered Mignaun J.
on the 15th April, 1913.

As matters then stood, Bailey's mortgage was the
only charge on Moody's property and was unaffected
by Moody's unregistered conveyance to the City of
Victoria. The latter however being unable to set up
against Bailey the expropriation by-law for want of
publication and Moody's conveyance for want of
registration, claims that Moody dedicated the strip of
land for the purposes of the highway and the Attorney
General of British Columbia, as representing the
public, joined the city in demanding that this dedica-
tion be declared effective.

Dedication is of course a matter of intention, and I
will assume that Moody, who had received a notice to
treat and who was submitting to a by-law expropria-,
ting a strip of his land for the widening of the highway
intended to dedicate this strip as a part of the highway.
But intention to dedicate, although of course essential,
does not alone suffice for a complete dedication.
There must be an acceptance by the public and this
acceptance is complete when there has been user of the
dedicated land by the public.

Now it cannot be questioned that any user of this
strip of land by the public was subsequent to the
registration of Bailey's mortgage, and unless Bailey
acquiesced in the dedication by Moody, I would think
that no dedication of the strip of land by Moody
can be set up against Bailey. To my mind, under the
circumstances of this case, the only question is whether
or not Bailey assented to Moody's dedication.

79089--52
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The learned trial judge was of the opinion that the
1A Y dedication had been accepted by the city before the
crry OF Moody mortgage, because he apparently thought that

Mignault J. public user-and there was none before April, 1914-
- was not essential to a valid dedication. But assuming

that this view was incorrect and that the mortgagee's
assent or public user was essential to complete the
dedication, the learned trial judge held that Bailey had
assented to the dedication. This, as the learned judge
clearly indicates, was merely an inference. He says:-

Assuming that where a mortgagor is in possession of mortgaged
premises, the mortgagee's assent is necessary to a dedication, and
further assuming that user is essential to a valid dedication, I hold, on
the facts here, the defendant must be held to have given such consent.
The inference of assent by a mortgagee, cannot, I think, require more
cogent proof than does the inference of dedication by the owner. If so,
the evidence (excluding everything that occurred prior to April, 1914),
already referred to as establishing dedication by Moody, establishes,
in my opinion, assent by Bailey. In addition to this evidence, the
record shews that Bailey was throughout this period resident in Vic-
toria, that at any rate, some short time after the actual work was
entered upon, he devoted particular attention to this property because
of default in the payment of interest, that he has personally used the
sidewalk built on the disputed land and that he made no objection until
his pleadings in this action were filed.

Bailey was not called to testify before the learned
trial judge, but his evidence on discovery was put in at
the trial, and his story is that so long as his interest
was paid, and it was regularly paid for a couple of years,
he did not bother about the property at all. He saw
that the fence had been removed, that a sidewalk had
been built along the strip, but he considered that it
did not concern him at all so long as his interest was
paid. There was of course a good deal of talk about
the future of Pandora Avenue, for at the time there
was quite a boom in real estate in Victoria, but Bailey's
position seems to be this, that when he lent the money
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the property was assessed at a value of from $75,000 to 1920

$80,000, that he thought he had a gilt edge security, B-L

and it only was when the interest payments stopped c-
and very high taxes were imposed on thh property for Migmslt J.
the widening, that he concerned himself with the
matter.

With all deference, I cannot think that from Bailey's
evidence a fair inference can be drawn that Bailey
assented to the dedication by Moody of a strip of his
property as a part of the highway. As I have said,
the assent of Bailey was merely inferred by the learned
trial judge from the circumstances, and in a matter of
inference this court is in as favourable a position as
was the learned trial judge. Thinking as I do that
Bailey, by the registration of his mortgage after
obtaining a certificate from the Registrar that the.
property was clear of charges, acquired a title which
was unaffected by the expropriation scheme of the
City of Victoria, I would not without the clearest
evidence assume that Bailey assented to anything
which would deprive him of his security as to any
portion of the land covered by his mortgage. The
City of Victoria acted with extreme carelessness in this
matter. It paid Moody, obtained a conveyance from
him and neglected to register it. It passed an expro-
priation by-law and failed to publish it as required by
statute. It attempted to register this by-law, and
when registration was refused, it did not appeal from
the refusal as it could have done. The allegation
that there was dedication by Moody appears to have
been an afterthought, and was only made by an
amendment. I would not under these circumstances
come to the assistance of the city so as to affect in any
way a security obtained for a bond fide advance of
money made on the faith of the public register.
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1920 In arriving at this conclusion I have given due
BAEY consideration to the fact that the finding of the learnedV~.
C= 01 trial judge that Bailey assented to the dedication wasVicrORIA.

Migault J. concurred in by a majority of the learned judges of the
Court of Appeal. But I do not think that the great
weight which is generally given to concurrent findings
of fact prejudices me in a matter of this kind from
expressing my own judgment as to the inference drawn
by the learned judges. In Montgomerie & Co., Ltd.,
v. Wallace-James (1), the House of Lords decided that
there was no law or settled practice of that House
to prevent it from differing even from two concurrent
judgments of fact, and that the House could not
decline the duty of formally expressing its own judg-
ment. Of course, as stated by Lord Macnaghten in
Johnston v. O'Neill (2), adopting the dictum of Lord
Watson in Owyiers of the "P. Caland" v. Glamorgan
Steamship Co. (3),

a court of last resort ought not to disturb concurrent findings of fact
by the courts below, unless they can arrive at-I will not say a certain,
because in such matters there can be no absolute certainty-but a
tolerably clear conviction that these findings are erroneous.

Here I feel convinced that the finding that Bailey
assented to a dedication by Moody is erroneous, may I
say so with all possible respect for the learned judges
who thought otherwise. Moreover, as I have said,
this is a matter of inference and does not rest upon the
credibility of witnesses, and the recent case of Dominion
Trust Co. v. New York Life Ins. Co. (4), is an authority
for the proposition that

where the question is as to the proper inference to be drawn from
truthful evidence, then the original tribunal is in no better position
to decide than the judges of an appellate court.

(1) [1904] A.C. 73.
(2) [19111 A.C. 552, at p. 578.

(3) [1893] A.C. 207.
(4) [1919] A.C. 254.
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The appeal should, in my opinion, be allowed and 12

the respondents' action dismissed with costs through- BAVEY

out. cr ov

Mignault J.

Appeal allowed with costs.

Solicitor for the appellants: John R. Green.

Solicitor for the respondents: R. W. Hannington.
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1e9 J. J. Davidson (PLAINTIFF) .......... APPELLANT;
*Oct. 28.

1920 AND
*Feb. 3.

G.B.C. SHARPE (DEFENDANT) ...... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHE-

WAN.

Sale-Action, for rescission-Judgment-Election-New Action on
personal covenant.

An action has been instituted in British Columbia by a vendor, the
appellant, against a purchaser, the respondent, a resident of
Ontario, for the balance of the purchase price and for the cancel-
lation of the agreement for sale of land situated in the Province
of British Columbia, for default in payment. Judgment was given
for the plaintiff on both grounds. The judgment was not satisfied
and a second action was instituted in Saskatchewan against the
respondent, then resident there, which was based principally
on the respondent's personal obligation on his covenant for
payment in the agreement of sale.

Held, Idington J. dissenting, that the obtaining of the judgment in
British Columbia amounted to an election on the part of the vendor
for cancellation of the agreement of sale and that he was no longer
at liberty to sue upon the covenant.

Judgment of the Appeal Court (12 Sask. L.R. 183) affirmed, Idington J.
dissenting.

APPEAL from the judgment of the Court of Appeal
for Saskatchewan (1) affirming the judgment of
the trial court, (2) which dismissed the appellant's
action.

*PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) 12 Sask. L.R. 183; [1919] 2 W.W.R. 76; 46 D.L.R. 256.
(2) [19191 1 W.W.R. 469.
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By an agreement in writing dated February 4, 1913, 1

the appellant sold to the respondent certain land in DAVmsON

British Columbia for $24,500, payable in instalments. SHARP-.

The respondent paid $5,500 cash but made default in
paying the first instalment due. The appellant then
took an action in British Columbia against the respond-
ent then living in Ontario, asking for an account to be
taken of the amount due under the agreement, and for
payment of that amount within a time to be fixed, and,
in default of payment, that the contract be cancelled
and the moneys paid be forfeited to the appellant.
The British Columbia court made the order as asked
and fixed two months as the delay during which the
respondent should pay. The respondent failed to pay,
and the appellant entered judgment for the amount
due. Later on, the appellant brought the present
action in Saskatchewan on the judgment obtained in
British Columbia and, in the alternative, on the
personal covenant to pay in the agreement. The
action on the judgment failed before all the courts
because the respondent was not a resident of British
Columbia at the time of the institution of the first
action.

Schull, for the appellant.

Gregory K.C., for the respondent.

IDINGTON J. (dissenting.)-The appellant, by an
agreement dated 4th February, 1913, sold, and respond-
ent agreed to buy, certain lands in British Columbia
for the sum of $24,500, of which $5,500 was paid in
cash and the balance was to be paid in instalments
which the respondent covenanted to pay appellant.

The agreement provided that time was to be of the
essence of the contract and that as often as default
should happen in making the payments the vendor
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12 (the appellant) might give the vendee (the respondent)
DAVIDSON thirty days' notice in writing demanding payment
SHARPE. thereof and that in case such default should continue

Idington J. the agreement should, at the expiration of such notice,
be null and void and the vendor have the right to
re-enter upon said lands, and any payments thereto-
fore made might be retained by the vendor as liquidated
damages and the vendor be entitled to re-sell said
lands.

It was further provided that this notice should be
well and sufficiently given if given the vendee, or
mailed at Vancouver post office in British Columbia
under registered cover addressed to George B. C.
Sharpe, Oak Bay, B.C.

The further payments besides the cash payment fell
far short of the requirements of the agreement.

No such notice as thus provided for was ever given.
The respondent left British Columbia without

actually moving his household effects into the dwelling
house on said lands. The premises were unoccupied
by either party thenceforward.

On the 26th October, 1916, the appellant issued a
writ of summons from the Supreme Court of British
Columbia to recover from respondent the sums then
due. And in the special indorsement set forth her
claim as follows:-

The plaintiff's claim is to have an account taken of what is due to
the plaintiff for interest, cost, charges and expenses under and by
virtue of the covenants contained in certain articles of agreement
dated the fourth day of February, one thousand nine hundred and
thirteen, whereby the plaintiff agreed to sell to the defendant and the
defendant agreed to purchase from the plaintiff that certain parcel
or tract of land and premises situate, lying and being in the district of
Victoria, in the Province of British Columbia, and known and described
as lots 45 and 46 and the south half of lot 41 in 'Block' numbered
"D," being subdivision of Block D, section 22, in said Victoria District
at the price of $24,500, payable with interest as therein mentioned
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and for an order that the defendant do pay to the plaintiff the amount 1920
so found due, together with the plaintiff's costs, to be taxed within DAVIDSON
such time as this court may order. v.

And for an order that in default of payment of the amount so SHARPE.

found due within such time that the agreement be declared null and Idington J.
void and cancelled.

And that all moneys paid thereunder be forfeited to the plaintiff
and that the said defendant do stand absolutely barred and foreclosed
of all right, title and interest of in and to the said lands and agreement.

And also in the event of such default, for such damages as the
plaintiff may have suffered by reason of the defendant's failure to
perform the said agreement.

That writ of summons was duly served by personal
service on respondent in Toronto in Ontario.

There was no appearance entered by the respondent.

An exemplification of judgment was got and admitted
as evidence herein at the trial hereof which is an
action in the Supreme Court of Saskatchewan to
recover on said judgment the amount thereof or
alternatively to recover on the said agreement the
amount due for unpaid instalments. Omitting the
formal parts of the exemplification that judgment
is expressed in the following terms:-

IN THE SUPREME COURT OF BRITISH COLUMBIA.

Between:
JOSEPHINE JULIE DAVIDSON,
WIFE OF JOHN L. DAVIDSON,

Plaintiff,
and

GEORGE B. SHARPE,

of the City of Toronto, in the Province of Ontario.
Defendant.

B.C. L.S.
$1.00.

Dated the 15th day of June, A.D. 1915.

In pursuance of the Order of the Honourable the Chief Justice
made the 1st day of February, 1915, and in pursuance of the Regis-
trar's Certificate herein dated the 4th day of March, 1915.
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1920 IT IS ORDERED AND ADJUDGED that the plaintiff do

DAVIDSON recover against the defendant the sum of $14,185.15, together with
v. costs taxed at the sum of $131.95.

SHARFE. By the Court,
Idington J. A. B. POTTINGER,

District Registrar.

Upon that judgment I respectfully submit that
the appellant was entitled to recover in the Supreme
Court of Saskatchewan judgment herein.

It is urged by respondent that the court in British
Columbia so entering judgment had no jurisdiction
by reason of the respondent having left the province
of British Columbia at the time of service of said
writ.

Inasmuch as the parties hereto were in British
Columbia when the contract was made and was to be
performed and hence breach there and that it was
made in respect of land there, I have no doubt of the
jurisdiction or of the right to assert it by service of
writ beyond the jurisdiction.

I should have preferred in such a case, however, to
have evidence that Order XI of the Rules of the'
Supreme Court of British Columbia had been duly
complied with by leave of a judge of that court having
been duly obtained.

However, I think that the presumption exists and
must prevail that all that was duly complied with and
none the less so, because the objection, as presented
here, was not relative to any defect in that regard
but upon broader grounds which I hold untenable in
this case.

The more serious question raised is that upon which
the courts below proceeded in dismissing the action.

It is this, that upon an application, in course of the
proceedings, to the learned Chief Justice of the Supreme
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Court of British Columbia he made an order of refer- 1

ence to the registrar of the court to take the accounts DAPTDSON

between the parties and directed that judgment might SHARPE.

be entered against the defendant for the amount so Idington J.

certified to be due to the plaintiff-and then proceeded
to declare as follows:-

And this court doth further order that upon the defendant paying
to the plaintiff what shall be certified to be due to her as aforesaid
within two months after the date of the Registrar's Certificate at such
time and place as shall thereby be appointed the plaintiff do convey
the lands, hereditaments and premises comprised in the said Agreement
for sale free and clear of and from all encumbrances done by her or any
persons claiming by, from or under her and deliver up all deeds, writings,
in her custody or power relating thereto, to the defendant or to whom
he shall appoint;

But in default of the defendant paying to the plaintiff what shall
be certified to be due to her as aforesaid by the time aforesaid that the
defendant thenceforth do stand absolutely barred and foreclosed
of and from all right, title, interest and equity of redemption, of in and
to the said agreement and of, in and to the said lands, hereditaments
and premises, and that the said agreement be thereup'on cancelled and
ended and all moneys paid thereunder forfeited to the plaintiff and
that the defendant do deliver to the plaintiff possession of the said
lands, hereditaments and premises which are set out and described in
the said agreement.

It is to be observed that the certificate of the regis-
trar fixing the amount due was dated, as appears from
the recital in the judgment of which exemplification
is adduced in evidence, on the 4th of March, 1915,
and that the judgment sued upon is entered the 15th
June, 1915, a month or six weeks after this declaratory
order of the Chief Justice, if adhered to and operative,
must have put an end to any further right to proceed.

How can we say that this latter judgment sued
upon was a nullity as in effect the courts below have
done?

What right have we to impose, without an appeal in
due course, our notions of law and fact, upon the
appellant and his judgment and declare it was and is a
mere nullity?
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12 How do we know that nothing was done in the
DAVIDSON meantime to rectify the possible mistake of such an

V.

sHARP. alleged election or that the purpose of the appellant
Idington J. was to elect to rescind the agreement?

Had there been evidence adduced of the entry
having been, according to the practice recognized by
the courts there, (or argument adduced herein to
shew that as matter of law it was) a mere error on the
part of those concerned, the way might 'have been
made open to us to apply our view of the election
alleged to have been made, as a final determination
of the matter.

That however could not enable us to be quite sure
of the facts as to whether or not there had been any
amendment to the original order of reference enabling
the plaintiff to revoke the alleged election. It would
have been quite competent for the court there, for any
good reason, to have made such an amendment.

Can there be a doubt that the judgment sued upon
stands in full force and is exigible in British Columbia?

I respectfully submit that, so long as it is so, it
seems to me absurd to hold that upon the production
of an exemplification thereof it cannot be recoverable
in other provinces.

I am unable to understand how we can herein
declare that the provision for rescission of purchase
stood valid and conclusive despite the later record of
the court quite inconsistent therewith if we have regard
to the maxim of omnia prwsumuntur rite et solenniter
esse acta.

Moreover the parties chose by their agreement
expressly to provide a mode by which it should become
null and the consequence thereof, and that mode was
not followed or anything like it which we should be
able to say was a substantial compliance therewith.
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The decision of the Supreme Court of Saskatchewan 1920

in the case of Standard Trust v. Little (1) relied upon DAV1DSON

below does not seem in this regard to be in point. SHARPE.

Whether there was in fact incorporated in the Idington J.

agreement of purchase there in question a specific
mode as here existed of terminating the vendee's
rights, does not appear. For all that appears the
court had to proceed upon the relative rights of the
vendor and purchaser, before the court, when default
made and that the court adopted the not unusual
mode of dealing with a defaulting purchaser according
to general principles of law. Moreover the order or
judgment was one consistent complete whole not
leaving it open to surmise of what the court had
determined. Here the alleged intention has to be
gathered from the separate and inconsistent pieces of
judicial proceedings of which the latest is a complete
judgment which does not put appellant to an election.

Again there is much reason for saying that a lien
such as a vendor's lien might be looked upon as a
mortgage has been by courts of equity, and therefore,
a charge of that kind which might be foreclosed and
that a decree nisi of foreclosure was what was intended.

If that was the conception of the court in using the
word "foreclosed" in the order above quoted, then
there was no final order and there remained the option
of the plaintiff prosecuting a foreclosure suit to aban-
don his proceedings therefor and follow his remedy on
the personal obligation.

These are only surmises of what may have developed
as law in the local court.

I prefer assuming some such kind of development to
that of construing this foreclosure judgment as a final

(1) 8 Sask. L.R. 205; 31 W.L.R. 769.
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82 rescission of the agreement and especially so when we
DAIsoN find the same court ignoring what had transpired and

SHAlPE. pronouncing the complete, self-contained, compre-
Idington J. hensive judgment herein sued upon, which was recover-

ed after the lapse of time given by the earlier order
had expired.

The cases cited are beside the question.
I prefer holding that the court which, after all that

it had declared was to take place in two months and
which if effective could not permit of a judgment such
as sued on being entered over three months later, has
in doing so found- good reason, either on new facts
presented or something otherwise said or done which,
within its practice, enabled it, if it saw fit, to proceed
to enter judgment, and that its doing so was deliberate.

There is nothing in the evidence to warrant any one
in holding otherwise and the presumption is in favour
of the judgment being duly entered and meaning what
it says.

I therefore conclude that the appeal should be
allowed with costs throughout and the judgment
be entered accordingly.

DUFF J.-This appeal should be dismissed with
costs.

ANGLIN J.-Practically conceding that the personal
* judgment of the Supreme Court of British Columbia,
on default of appearance against the defendant, who
appeared on the face of the proceedings in that court

to have been a resident of Ontario and was served
there with process, is of no avail outside of British
Columbia, counsel for the appellant rested his appeal
on the ground that his alternative cause of action-
the defendant's personal obligation on his covenant
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for payment in the agreement for sale-is open to 120

him in Saskatchewan. I agree that merger cannot DAVIDSON

be pleaded as a defence; Smith v. Nicolls; (1) Bank of slARPE.

Australasia v. Harding (2). But the appellant is met by Anglin J.

the order of the Chief Justice of British Columbia, pro-
nounced in the action brought in that province grant-
ing the relief there sought by him, viz., the taking
of accounts, a personal judgment for the amount
to be certified thereon as due by the defend-
ant, an order for conveyance by the plaintiff
on payment thereof within two months, and
in default foreclosure absolute and cancellation of the
agreement. It has been held by the courts of Sas-
katchewan that by accepting this order the appellant
elected to take the remedy of cancellation in the event
of default of payment within the time fixed by the
order and that he thereby relinquished all right there-
after to recover any part of the purchase money.
Counsel for the appellant on the other hand contends
that the order taken in the Supreme Court of British
Columbia was in the nature of an order nisi, similar
in its effect to the ordinary judgment granted in a
suit for foreclosure of a mortgage after trial to be
followed by a final order before the equity of redemp-
tion is extinguished. This latter view however seems
to ignore the essential difference between a judgment
for foreclosure in a mortgage action and an order or
judgment for cancellation of an agreement for sale
due to the difference between a mortgage and such an
agreement.

The trial judge after the conclusion of the trial
-offered the plaintiff an opportunity to obtain evidence
.on comnuission.

(1) 5 Bing. N.C. 208. (2) 9 C.B. 661.
79089-6
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1920 to ascertain the law in British Columbia as to whether the order or

DAVIDSON judgment cancelled or has the effect of cancelling the agreement therein
v. referred to or does such an order or judgment preclude the plaintiff

SHARPE. from enforcing her judgment or suing for the purchase money under

Anglin J. the said agreement, default having been made by the defendant in the
- payment of the amount found due.

The plaintiff declined to take advantage of the indul-
gence thus extended. The learned judge was there-
fore justified in assuming that the order of the
Chief Justice of British Columbia would have the
same effect in that province as the like order
made by an Alberta Court would have within its.
jurisdiction. Nothing has been brought to our atten-
tion, nor am I aware of anything, that indicates a
difference in this respect between the law which
obtains in British Columbia or the practice of its
courts and the law and practice of the English courts
or of the courts of other provinces of Canada whose
juridical systems are based on English law.

The relations of mortgagor and mortgagee in Eng-
lish courts of equity are anomalous. Platt v. Ash-
bridge (1). "Once a mortgage always a mortgage"
is a doctrine so deeply rooted in our system
of equity that after the period for redemption
fixed by an ordinary judgment for foreclosure has.
expired the mortgagor's right to redeem de plano still
subsists until a further and final order of foreclosure
has been obtained. Even after such final order has
been made our courts of equity regard the mortgage
as still unextinguished and unsatisfied so long as the
mortgagee retains the land. He may at any time
enforce the personal obligation of the mortgagor on
his covenant, thereby opening the foreclosure and
revesting in the mortgagor his right to redemption

(1) 12 Gr. 105, at p. 106.
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as it was before the judgment; and the courts maintain 1o

a corresponding jurisdiction to allow the mortgagor DAV.soN

after final order, under exceptional circumstances SHARPE.

raising an equity in his favour, to redeem on proper Anglin J.

terms. When the mortgagee in any way as owner
alters his relation to the land he elects to take it and
foregoes his debt-but not until then. Sir George
Jessel states the doctrine very clearly in. Campbell v.
Holyland (1); see too Trinity College v. Hill (2).
Mutual Life v. Douglas (3), is a recent instance of the
mortgagee's right after foreclosure to enforce the
covenant being upheld. The develdpment of the
equity jurisdiction in regard to the foreclosure of
mortgages is outlined by Griffith C.J. in Fink v. Robert-
son (4).

By taking a foreclosure judgment the mortgagee
does not take the property for his debt. The judg-
ment, notwithstanding its absolute form, is construed
as merely authorizing him to do so. The foreclosure
judgment in the mortgage action is merely a means of
enforcing the mortgage contract, which it deals with
as subsisting; whereas the judgment for rescission
or cancellation of a contract between vendor and
purchaser is a judgment not for the enforcement
but for the extinguishment of the contract. When
the vendor sought and obtained a judgment fixing a
period for payment and providing that on default
the agreement shall be cancelled and at an end and all moneys paid
thereunder forfeited to the plaintiff,

he elected in my opinion, on that event happening, to
take the property in satisfaction of so much of the
purchase money as then remained unpaid. If he had

(1) 7 Ch. D. 166. (3) 57 Can. S.C.R. 243.
(2) 10 Ont. App. R. 99, at pp. 109-10. (4) 4 Com. L.R. 864.
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1920 intended to reserve his right of election until after
DAVIDSON default had been made, his proper course would have

Vi.
SHARPE. been to ask, in lieu of the relief granted by the order
Anglin J. in that event, for a reservation of liberty to apply for

further relief. (Seton on Decrees (7 ed) pp. 2171 and
2220-1).

Instead of waiting until default had occurred under
the judgmerit ordering the defendant to perform his
contract and then applying for its rescission the
plaintiff sought and obtained in advance the order
usually made after such default-which may be for
immediate rescission, Clark v. Wallis (1), or for
rescission after the lapse of a further short period
and may in the latter event apparently issue at the
time of the application, Simpson v. Terry (2), or
only on ,the expiry of the further time so allowed.
Foligno v. Martin (3). The order in the case at
bar, although issued in the first instance instead of
after default in payment under a judgment of the
court, is similar in form to that pronounced in Simpson
v. Terry (2), and I cannot doubt that, on default
happening under it, it operated to put an end to the
agreement just as the order in Simpson v. Terry (2) did.

Mr. Justice Lamont states the law very clearly and
accurately, if I may say so, in delivering the judgment
of the Court en Banc in Standard Trust v. Little (4).

The anomalies introduced by courts of equity in
regard to the relations between mortgagor and mort-
gagee do not exist in regard to vendor and purchaser.
A judgment or order declaring that on the happening
of a certain event an agreement for sale shall be

(1) 35 Beav. 460.
(2) 34 Beav. 423.

(3) 16 Beav. 586.
(4) 8 Sask. L.R. 205.
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cancelled and at an end means precisely what it says 1920

and not merely that the plaintiff shall thereupon be DAVIDSON

entitled to have it cancelled and put an end to. When SHARPE.

the purchaser under the order of the learned Chief Anglin J.

Justice of British Columbia made default the agree-
ment ceased to exist and the foundation for .any right
of personal recovery from the purchaser (except for
costs) was gone. The purchaser thereafter had no
further right to the land and the court has no jurisdic-
tion to restore him to his former position. The vendor
has the land. He cannot have the purchase money
also.

Should the plaintiff attempt to recover under the
personal judgment of the Supreme Court of British
Columbia which he issued after default in payment
under the Chief Justice's order, I have little doubt
that the defendant could on application have his
right to do so restricted to the costs of the action.
Jackson v. Scott (1). Indeed it would seem
to be altogether probable that what was intended
by the learned Chief Justice of British Columbia was
that personal judgment against the defendant should
issue forthwith upon the amount due being ascertained
and certified and should be enforceable as to the debt
and interest during the two months allowed for pay-
ment by the purchaser, and that if the matter had been
brought to his attention he would not have sanctioned
the issue of the judgment taken out from the Regis-
trar's office after the two months allowed for payment
had expired and purporting to be in pursuance of his
order.

The appeal, in my opinion, fails and should be
dismissed with costs.

(1) 1 Ont. L.R. 488.
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1920 BRODEUR J.-An action had been instituted in
DAVIDSON British Columbia by a vendor against a purchaser for

V.
SHARPE. the balance, of the purchase price and for cancellation

Brodeur J. of the deed of sale in case of default of payment.
A decree was pronounced by the British Columbia

courts declaring that the judgment should be entered
against the purchaser for a certain amount which he
should pay within two months and that

in default of the defendant paying to the plaintiff what shall be certified
to be due to her as aforesaid by the time aforesaid that the defendant
thenceforth do stand absolutely debarred and foreclosed of and from
all right, title, interest and equity of redemption of in and to the said
agreement and of in and to the said lands, hereditaments and premises
and that the said agreement be thereupon cancelled and ended and all
moneys paid thereunder forfeited to the plaintiff and that the defendant
do deliver to the plaintiff possession of the said lands, hereditaments
and premises which are set out and described in the said agreement.

The purchaser has made default in payment.
A new action, which is the present one, has been

instituted on the covenant, in Saskatchewan, and it is
contested by the purchaser on the ground that, the
agreement having been cancelled by the British
Columbia judgment, no claim can be made by the
plaintiff for the payment of the purchase price.

On the other hand it is contended by the vendor
that the judgment was not a final order or foreclosure
but rather an order nisi.

The Saskatchewan courts held that the British
Columbia judgment amounted to an election on the
part of the plaintiff to take cancellation or to a rescis-
sion in the event of default in payment.

The decree is absolute in its terms. It provides
that the deed is cancelled if within two months the
purchaser does not pay the amount due.

The original action might have demanded only
the amount due without asking for cancellation and if
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the plaintiff had been unable to recover his debt then 120

he could have asked for the cancellation of the agree- DAVIDSON

ment. But his action, as instituted before the British SHARPE.

Columbia Courts looks to me as an election on his part Brodeur J.

to take back the property sold, unless the defendant
pays the purchase price.

The authorities say that if a contract provides
that on the happening of a certain event it shall be
void and that it may be rescinded by the party injured,
that the contract is not void for both parties, but
simply voidable at the request of the party that
suffers. Fry, Specific Performance, (5th ed.,) sec.
1046.

The stipulation in a contract of sale that the deed
would become null and void if the buyer failed to make
any payment is exclusively in the interest of the
seller, who has a right to choose between the rescission
of the contract and its execution.

But when a judgment has been rendered on such a
clause pronouncing that the failure to pay within two
months would bring about the rescission of the con-
tract; and when such a decree has been taken by the
vendor himself it seems to me that it constitutes on his
part an election of his right to cancel. He could not
then later on proceed to collect the amount which had
been originally promised to him by the covenant,
since he has agreed that the agreement was cancelled.

The appeal should be dismissed with costs.

MIGNAULT J.-The whole question is as to the
effect of a judgment obtained in British Columbia
by the appellant against the respondent.

The appellant had made an agreement with the
respondent for the sale of certain lands in British

87



88 SUPREME COURT OF CANADA. [VOL. LX.

1920 Columbia, and on this agreement, in October, 1914,
DAVMSON the appellant took against the respondent, who then

V.

SHARPE. lived in Ontario and made default, an action in British
Mignault J. Columbia, in which her claim is stated as follows:-

The plaintiff's claim is to have an account taken of what is due to
the plaintiff for interest, cost, charges and expenses, under and by
virtue of the cdvenants contained in certain articles of agreement
dated the fourth day of February, one thousand nine hundred and
thirteen, whereby the plaintiff agreed to sell to the defendant and the
defendant agreed to purchase from the plaintiff that certain parcel or
tract of land and premises situate, lying and being in the District of
Victoria in the Province of British Columbia and known and described
as lots 45 and 46 and the south half of lot 41 in Block numbered D,
being Subdivision of Block D, section 22, in said Victoria District, at
the price of $24,500, payable with interest as therein mentioned; and
for an order that the defendant do pay to the plaintiff the amount so
found due together with the plaintiff's costs to be taxed within such
time as this court may order.

And for an order that in default of payment of the amount so found
due within such time that the agreement be declared null and void
and cancelled.

And that all moneys paid thereunder be forfeited to the plaintiff
and that the said defendant do stand absolutely barred and foreclosed
of all right, title and interest of in and to the said lands and agreement.

And also in the event of such default, for such damages as the
plaintiff may have suffered by reason of the defendant's failure to
perform the said agreement.

On this action the following order was made on the
first of February, 1915, which in every respect agrees
with the claim stated by the appellant:

Upon the application of the plaintiff herein and upon hearing
counsel in support of the application and upon hearing read the affi-
davit of Mr. M. C. Caple sworn and filed herein:

This court doth order that the following accounts be taken by
the Registrar of this court namely:-

1. An account of what is due to the plaintiff under and by virtue
of the agreement for sale in the pleadings mentioned and for her costs
in this action, such costs to be taxed by the taxing Master.

2. An account of the rents and profits of the hereditaments com-
prised in the said agreement for sale received by the plaintiff or by
any other person or persons by the order of or for the use of the plaintiff
or which without the wilful default of the plaintiff might have been so
received.
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And let what shall appear to be due on taking account No. 2 be 1920
deducted from what shall appear to be due to the plaintiff on account DAVJDSON
No. 1 and let the balance be certified by the said Registrar, and let , v.
judgment be entered against the defendant for the amount so certified SHARPU.

to be due to the plaintiff. Mignault J.
And this court doth further order that upon the defendant

paying to the plaintiff what shall be certified to be due to her as afore-
said within two months after the date of the Registrar's certificate at
such time and place as shall thereby be appointed the plaintiff do
convey the lands, hereditaments and premises comprised in the. said
agreement for sale free and clear of and from all incumbrances done
by her or any person claiming by, from, or under her, and deliver
up all deeds or writings in her custody or power relating thereto to the
defendant or to whom he shall appoint.

But in default of the defendant paying to the plaintiff what shall
be certified to be due to her as aforesaid, by the time aforesaid, that the
defendant thenceforth do stand absolutely debarred and foreclosed of
and from all right, title, interest and equity of redemption of, in and
to the said agreement, and of, in and to the said lands and heredita-
ments and premises, and that the said agreement be thereupon
cancelled and ended, and all moneys paid thereunder, forfeited to the
plaintiff and that the defendant do deliver.to the plaintiff possession
of the said lands, hereditaments and premises which are set out and
described in the said agreement.

An account of moneys due by the respondent to the
appellant having been taken, the appellant obtained
on the 15th June, 1915, a judgment against the respond-
ent for $14,185.15 and costs, which judgment was
rendered in pursuance of the order of the 1st February,
1915.

The respondent did not pay this amount to the
appellant within the two months mentioned in the
order, nor at any tirie since, and the appellant now
sues the respondent in Saskatchewan, where he
resides, claiming the amount of the judgment of the
15th June, 1915, and in the alternative sues on the
agreement for sale for the amount due thereunder.
The respondent claims that no action lies for the
purchase price, because the agreement is now cancelled
by virtue of the order of the 1st February, 1915, the
appellant having elected to have the agreement
cancelled in default of payment.
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Looking at the matter from every possible angle,
DAVIDSON I fail to see how the appellant can escape from the

SHARPE. effect of the order she obtained and of her election for
Brodeur J cancellation of the agreement in default of payment.

I do not think that she can answer the contention of
the respondent by referring to the effect which is
given to a covenant for cancellation inserted in an
agreement for sale when the purchaser fails to pay
the purchase price. Such a covenant in an agreement
for sale, I take it, gives the vendor the right to elect
either to claim cancellation of the agreement or the
payment of the purchase price, but until the vendor
has elected. to have the agreement cancelled, his right
to claim the price is not taken away. Here, on the
contrary, the appellant elected to have the agreement
cancelled by her action and by the order she obtained
from the British Columbia Court, should the respondent
not pay the amount found to be due to the appellant
within two months from the date of the registrar's
certificate. The rule una via electa non datur regressus
ad alteram, sometimes expressed as follows: quod
semel placuit in electionibus amplius displicere non
potest, which is the principle contended for by the
respondent, precludes the appellant from now obtaining
judgment for the purchase price.

The appellant argues that the order she obtained
is no more than a rule nisi, calling upon the respondent
to shew cause why the agreement should not be
cancelled should he fail to pay within two months. I
do not think this construction can be placed on the
order, for by its very wording the agreement is there-
upon (that is to say on the default of the respondent)
cancelled and ended.

I may add that in so far as the appellant's action
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upon the personal condemnation she obtained against 1920

the respondent in British Columbia is concerned, DAVIDSON

she cannot enforce this condemnation against the SHARPE.

respondent in Saskatchewan inasmuch as the respond- Mignault J.

ent was not domiciled in nor a resident of British
Columbia when the action was taken there, and did
not appear therein or in any way acquiesce in the
jurisdiction of the British Columbia Court. See
Halsbury, Laws of England, Vo. Conflict of Laws, No.
422.

In my opinion, the appeal fails and should be dis-
missed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Christie & Co.

Solicitors for the respondent: Seaborn, Pope, Gregory
& Kent.
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1919 THEATRE AMUSEMENT COM- }
1920' PANY (PLAINTIFF) ............. APPELLANT;

*Feb. 3.

AND

J. D. REID AND A. F. DRACKETT
(DEFENDANTS) ...................... RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SAS-

KATCHEWAN.

Landlord and tenant-Goods subject to lien-note-Distress for rent-
Refusal to deliver to lien-holder-Conversion-Damages-"Act
respecting Distress for Rent and Extra Judicial Selzure," R.S.,
Sask. (1909) c. 51, s. 4-"An Act respecting Conditional Sales of
Goods," R.S. Sask. (1909), c. 145.

The appellant held an unpaid vendor's lien on certain chattel property
in a theatre occupied by F. as tenant of the respondent R. The
lien was invalid as against execution creditors of F. because of a
defect in the affidavit of bona fldes. These goods were first de-
strained under a distress warrant, issued out of the Police Magis-
trate's Court, to satisfy claims for wages. Later on the same day,
the respondent R. issued a distress warrant for rent to the-respond-
nt D., who seized the same chattels. A few days later and before

the first seizure was abandoned, the appellant asked the respondent
D. to deliver up possession of the goods, which demand was
refused. After the police seizure was abandoned, the appellant
took this action in damagds for conversion of its property, alleging
that if it had been able to obtain possession prior to execution
the defect in its lien would have been cured.

Held, Duff J. dissenting, that under the circumstances, the refusal of
D. to surrender the goods did not amount to conversion.

Per Anglin, Brodeur and Mignault JJ.-The evidence does not estab-
lish that the respondents were in a position to give possession of
the goods at the time the only demand for possession was made
by the appellant.

Judgment of the Court of Appeal (12 Sask. L.R. 174) affirmed, Duff J.
dissenting.

*PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.
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APPEAL from the judgment of the Court of Appeal
for Saskatchewan (1) reversing the judgment of the A T

trial judge (2) and dismissing the appellant's action. Co.
V.

The material facts of the case are fully stated in the RItm.

above head-note and in the judgments now reported.

Schull, for the appellant.

Gregory K.C., for the respondent.

IDINGTON J.-The respondent Reid as landlord
issued to his co-respondent a distress warrant most
carefully worded so as to restrict him to the seizure
only of what could be lawfully destrained for rent
admittedly due and owing said landlord, and seizure
was made thereunder accordingly.

Amongst other things taken thereunder were goods
which the tenant had acquired from appellant under a
conditional bargain and sale which was intended to
secure appellafit, the vendor, any unpaid balance of
the price.

There had been very substantial payments made
by said tenant on account of the price and thereby a
very substantial interest in the goods had become
vested in him before the seizure. Indeed enough to
pay the rent. A

The appellant claimed from sdid bailiff after said
seizure possession of said goods and, because the goods
were not delivered over to him, brings this action
claiming there was a conversion thereof by virtue of
the demand and refusal.

At common law he could not have a shadow of

(1) 12 Sask. L.R. 174; [1919] 2 W.W.R. 63; 46 D.L.R. 498.
(2) 12 Sask. L.R. 174; [1919] 1 W.W.R. 482.
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120 ground for making such claim. For not only were
THEATRE the goods of strangers liable to distress but the reten-AmUSEMENT

Co. tion of the possession by the landlord when destrained
REID. was his only security and, so far as not modified by

Idington J. statute, is the law yet.

Needless to refer in detail to all the changes and
modifications for none of them dispense with the
necessity for continuation of possession by the land-
lord till his seizure has been prosecuted or abandoned
or the goods replevied.

And under and by virtue of the statutory provision
of the legislature of Saskatchewan, where all this took
place, the respective rights of the landlord and such a
vendor are expressly provided for by section 4 of the
tact respecting distress for rent, &c.," as follows:-

A landlord shall not distrain for rent on the goods and chattels
the property of any person except the tenant, or person who is liable
for the rent, although the same are found on the premises; but this
restriction shall not apply * * * to the interest of the tenant
in any goods on the premises in the possession of the tenant under a
contract for purchase, or by which he may or is to become the owner
thereof upon the performance of any condition * * *

As I understand this section, the landlord had a
perfectly legal right to seize and enforce by sale all the
interest the tenant had which is thus made answerable
for the rent due and would have sufficed to pay same.

Unfortunately for appellant, its lien or rights of
property in the goods was not such as protected it
against other creditors because not verified by the
necessary affidavit in its behalf when registering it.
And the sheriff for other creditors seized the goods
which were afterwards duly sold thereunder, and the
respondent Reid as landlord was satisfied thereout as
the law provides.

The appellant conceived the idea that in law the
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landlord was bound to abandon the goods to it; and 9o
THEATREits assumption and claim is that if he had done so the AMUSEMENT

creditors could not have succeeded. V.
Its duty, seeing there was enough in the tenant's REID.

interest in the goods to satisfy the rent, was to have Idington J-

tendered the rent and then got possession and it might
have held as against the creditors for both rent and
amount of lien or balance or price.

It was so ill advised, as to imagine it could get the
goods despite the above quoted statute, and perhaps
defeat the landlord's claim. It has thereby lost its
only chance.

The action is one only for conversion based only
on said demand and refusal.

In my opinion, the judgment appealed from should
stand and this appeal be dismissed with costs.

DUFF J. (dissenting).-The questions raised by
this appeal are accurately stated in Mr. Gregory's
factum filed on behalf of the respondent; they are:-
(a). Had the defendant Reid a right to seize Findlay's
interest in the chattels for rent? (b). If he had that
right, was he bound to deliver up possession to the
plaintiff, assuming the plaintiff's interest was greater
than, or paramount to his interest? - (c). If he had the
right to seize, is he liable to damages?

Before proceeding to discuss these questions it is
desirable to point out that a point somewhat discussed
upon the argument, namely, whether the defendant's
dealings. with the goods amounted to conversion is
entirely disposed of by the concession made at the
trial and the findings of the learned trail judge and
that no such point could properly be raised either in
this court or in the Court of Appeal for Saskatchewan.
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Mr. Gregory, at the trial, states the issues as fol-
THEATRE lows

AMUSEMENT W:
Co.

REID. I think, perhaps, my Lord, if Mr. Schull and I discuss the issue
-- before your Lordship it will save a little time. I understand the only

Duff J. issue that is raised in the case is whether when we had an interest in
those goods, when we went in there and seized, whether we were guilty
of conversion or trespass which will entitle them to damages simply
because they also had an interest in the goods; that is the whole issue
of the case. It may be so or not that their interest may be paramount
to ours; the full bench has decided we have an interest in these goods
and having that interest, the whole question for you to decide is
whether that interest-whether their interest being larger than ours,
we are bound to give up at their demand our possession in the goods,
and having not done so, whether we are liable for damages.

And the finding of the learned trial judge (1) is as
follows:

I find from the evidence, that the defendant Drackett was in
possession under defendant Reid's warrant, of the goods and chattels
in question therein at the time Bourdon, the plaintiff's bailiff, demanded
possession thereof, and that Drackett refused to give up possession or
surrender the said goods to Bourdon, and I also find from the evidence
that the defendant Reid approved of and confirmed the action of his
bailiff and agent, Drackett.

The subsidiary question as to possession under a
police warrant was raised at the trial as affecting the
amount of damages. That point I will discuss when
dealing with the third point.

Coming then to question A as stated above, in my
judgment, the Saskatchewan statute is clear upon
that and that the respondent had undoubtedly the
right to seize Findlay's interest. The point of sub-
stance in the case arises upon question B. With
great respect, I am unable to agree with the view of
the courts below as to the construction of sec. 4 of ch.
51, R.S. Sask. (1909). I think the interest which may be
seized and held or sold under that section is only the
interest of the tenant and that the purchaser of the

(1) [1919] 1 W.W.R. 482, at p. 483.
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interest takes it subject to all its infirmities and if the 1

interest is of such a character as to enable the owner AmUSEMENT

of some paramount interest to take possession of the C.

chattel out of his hands in given circumstances then REID.

the purchaser takes subject to that infirmity as well as Duff J.

others. This, it appears to me, must equally apply
where the landlord, instead of selling, exercises his
right to hold the goods distrained as his pledge for
rent. He is of course not obliged to sell. If the
landlord sees fit to hold, that which he is entitled to
hold is the interest of the tenant subject, as in the
case of the purchase, to all the infirmities of that
interest, subject that is to say, toL any paramount
interest or right of possession.

It is not a very convincing suggestion that the
landlord who has initiated proceedings looking towards
a sale is entitled to retain possession until the sale
takes place. The landlord is pledgee with a statutory
right of sale. His right to retain possession of the
goods can be no greater and no less after he has decided
to sell than during the period, which may be an indefi-
nite one, when he is handling the goods as pledgee
merely.

This brings us to question C, the question of dama-
ges. The first point to consider is the point argued
in the appellant's factum; that at the time of the
demand the goods were under seizure under police
court warrant. The evidence upon this point is
extremely meagre and I think it is much open to
question whether the possession of the respondent was
ever interrupted. However that may be, the learned
trial judge finds, and the evidence amply supports his
finding, that the police seizure was abandoned before
the 1st Oct., 1917, the day on which the appellant's

79089-7
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12 action was commenced. There can be no doubt that
THEATR at the time the action was commenced the respondents

AmusEMENT a h ieteato a omne h epnet
CO. were holding possession under a claim of right and

REID. denying the appellant's right of possession. That is
Duff J. amply proved by the letter written by the respondent's

solicitor on the 29th Sept., and by the concession made
at the trial by Mr. Gregory in the passage already
quoted.

The next point, on the question of damages, arises
in this way. The sheriff having taken possession of
the goods on the 3rd of Oct. under a writ of execution
and the right of the execution creditor under that
writ having been held to be paramount to that of the
appellant company under their unregistered lien note,
the appellant now contends that this result is owing
to the fact that by resisting them in the exercise of
their rights the respondent prevented them getting
possession of the goods and thus curing the defect in
their security arising from the non-registration of the
lien note.

I think this contention is well founded. In my
judgment, the "Act respecting Conditional Sale of
Goods," (R.S. Sask. [1909] ch. 145) would not have
operated to prejudice the common law right of the
appellant company if the respondent had given up
possession of the goods before or at the time of the
issue of the appellant company's writ. The legal
position then is this: The respondent, having wrong-
fully converted the appellant's goods is prima facie
responsible for the value of those goods at the time of
the conversion. Moreover, the seizure by the sheriff
was, in the circumstances actually existing, the direct
and immediate consequence of the respondent's wrong.

ANGLIN J.-Under a registered agreement in writing
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the plaintiff held an unpaid vendor's lien on certain !
chattel property in a theatre occupied by one Findlay AM TT
(the purchaser of the chattels) as tenant of the defend- Co.

ant Reid. It is res judicata that the plaintiff's lien REID.

was invalid as against execution creditors of Findlay Anglin J.

because of a defect in the affidavit of bonajides required
by section 2 (3) of ch. 145 R.S. Sask. The plaintiff
alleges that if it had been able to obtain possession of the
chattels by seizure prior to their being taken in execu-
tion the defect in its lien note would have been cured
and its title perfected and that such possession was
wrongfully withheld from it by the defendants and an
execution creditor was thus enabled to seize and
defeat its claim to the goods pro tanto. It accordingly
sues for damages for conversion of its property by the
defendants, the landlord and his bailiff.

Assuming, but without so deciding, that the plain-
tiff, under its lien note had a paramount right which,
notwithstanding the exception in favour of landlords
made by the proviso to section 4 of the "Act respecting
Distress for Rent and Extra-judicial Seizures" (R.S.
Sask. c. 51), would have entitled it to possession of the
goods although held by the defendants under a lawful
distress for rent due by Findlay, that the bailiff
Drackett was in error in refusing to recognize such
paramount right of the plaintiff, and that actual
possession, if obtained when the plaintiff's bailiff
demanded it, would have enabled it to hold the goods
against creditors of Findlay who might subsequently
obtain judgments (but see Grand Trunk Pacific Ry. Co.
v. Dearborn) (1) , I am nevertheless of the opinion
that the plaintiff cannot succeed in its claim for
damages for conversion of them by the defendants,

(1) 58 Can. S.C.R. 315.
79089--7'2
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12 because the evidence does not establish that at the
THEXTRE time of the only demand for possession made on its

AMUSEMENT
Co. behalf the defendants were in possession of the goods,

REID. or that a withdrawal of the landlord's claim would
Anglin J. have enabled the plaintiff to obtain possession.

The facts on this aspect of the case are in a narrow
compass. On the 24th or 25th of September a con-
stable acting under a distress warrant issued out of the
Police Magistrate's Court of the city of Moosejaw
distrained the chattels in question to satisfy claims
for wages prosecuted in that court. An inventory of
the goods was made and signed by the distraining
constable and by one Lucien Plisson, who was the
caretaker of the theatre. The police, I infer from
Plisson's evidence, did not think it necessary to shut
down the theatre and therefore allowed Plisson to
keep the keys and left him in charge, apparently
without taking from him anything (except his signature
to the inventory) in the nature of an attornment or
formally appointing him their representative in posses-
sion. Later on the same day the landlord's bailiff
came to distrain. He found Plisson in apparent
possession and upon being informed by him of the earlier
police seizure and being shewn the notice of seizure
and inventory, he told Plisson that the priority of the
police claim would be considered later. He did not
ask for the keys of the theatre. He made an inventory
however, prepared a notice of distress addressed to
Findlay, and took from Plisson an undertaking in
writing to "look after" and "conduct" the premises
"as heretofore * * * at the usual rate of pay."

On the 27th of September Plisson locked up the
theatre, held the keys for a short time and then handed
them over the police-he says "as a matter of
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protection." After the police had been given the keys us
the plaintiff's bailiff, Burdon, on the 29th of September ATMERE

demanded them from Plisson, but of course he did not Co.
obtain them. Burdon then saw the landlord's bailiff, REI.

Drackett, not at the theatre but at his office, informed Anglin J.

him that he had a warrant and lien and demanded
possession of the goods in the theatre. Drackett said
"We don't recognize your claim." Burdon made no
further effort to secure possession of the goods. The
police held the keys until the second of October when
the solicitor for the wage-earners appears to have
concluded, for reasons not stated, that the Police
Court distress could not be maintained against the
plaintiff's lien and he instructed the police to abandon
the seizure. They thereupon notified Drackett that
he could have the keys and he then got them for the
first time. On the following day he handed them over
to the sheriff on his demand for possession under a writ
of execution obtained in the meantime by the wage-
earners in a civil action. For what it may be worth
Plisson deposes that
Drackett never got possession (of the theatre) as far as I can see;

and Drackett says that when Burdon was demanding
possession of the goods from him
they were under seizure by both the police and myself.

On the foregoing facts I am of the opinion that it
has not been shewn that the defendants had possession
of the goods when Burdon made his demand on the
29th of September or that they could then have given
him actual possession such as the plaintiff claims
would have cured the defect in its title under its lien
note and that therefore, however mistaken or even
wrongful may have been Drackett's refusal to recog-
nize the plaintiff's claim, it cannot be held either that
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192 it amounted to a conversion of the goods or that it was
THEARE the cause of the .plaintiffs failing to obtain such

AMUSEMENTth casoftepanifsfiigtobinuh

co. possession as it now asserts would have enabled it to
REID. defeat the execution under which the sheriff obtained

Anglin, J. possession.

Solely on this ground, the appeal, in my opinion,
fails and should be dismissed with costs.

BRODEUR J.-This is an action in damages by the
appellant against the respondent for conversion.

A man named Findlay was the lessee of a theatre
in Moosejaw and Reid, the respondent, was the lessor.
The theatre furnishings had been purchased from the
appellant by Findlay who had given the latter a lien
note.

On or previous to the 24th of September, 1917, a
police constable, acting under distress warrant issued
out of the Police Magistrate's Court, seized and
took possession of those furnishings.

On the same day, Reid, the lessor, issued a distress
warrant to his co-respondent Drackett who went on
the premises and apparently seized and took possession
of the same chattels. A few days later, the appellant
company, the holder of the lien on the goods, asked
the respondent, the lessor, to deliver up possession to
him of the goods. This was refused and the present
action in damages for conversion was instituted.

Under ordinary circumstances, when a person
detains goods so as to deprive the person entitled to the
possession of them of his dominion over them, it is a
conversion. Burroughes v. Bayne (1). But in this case
the claim is made by the respondent that as lessor he had

(1) 157 English Rep. 1196; 5 H. & N. 296.
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the right to seize the interest of Findlay in those chattels. 920

The evidence shows that the goods had been sold TA TRE
AMUSEMENT

to Findlay for $3,450 by the appellant, that a sum of Co.
V.

$1,650 cash had been paid and that the lien note had REID.

been given for the balance $1,800. By a judicial sale Brodeur J.

of this equitable interest of Findlay there might be
realized a sum sufficient to cover the rent due, about
$900.

According to the provisions of the common law a
landlord could distrain for arrears of rent upon all
goods found upon the premises. By statutory pro-
visions, ch. 51 R.S. Sask., section 4, it was provided that
the landlord could not distrain on goods which did not
belong to the lessee, though they were found on the
premises; but the statute declared that this restriction
should not apply to

the interest of the tenant in any goods on the premises in the possession
of the tenant, under contract for purchase or by which he may or is to
become the owner thereof upon performance.

There is no doubt that under the provisions of
this statute, Reid, as landlord, could seize the interest
of his tenant, Findlay, in the chattels in question and
have it sold. This is not a case of taking a person's
goods wrongfully in execution. Under the statute
he could exercise some rights in regard to those goods.
If the landlord had the right to seize and sell Findlay's
interest in the goods, he could take possession of them
to exercise his right of restraint. How could he sell
the equitable interest of Findlay without shewing the
goods at the judicial sale?

Besides, in order to make a demand and refusal
sufficient evidence of conversion, the party who
refuses must, at the time of the demand, have it in
his power to deliver up the article demanded in the
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o920 condition in which the delivery is demanded. Latter
THEATRE V. White (1).

AMUSEMENT
Co. The previous seizure had been made by a wage

REID. earner and, in execution of a judgment of the
Brodeur J. Police Magistrate's Court, the fact that a police

constable had possession of these same goods by
virtue of the writ of execution of this latter court would
not have given Reid the absolute right of handing
over the chattels to the appellant. Suppose Reid
had handed possession as far as he was con-
cerned, that would not have given the possession to
the appellant company and prevent it from suffering
the damages they claim having suffered. These
wage earners had a superior right to the one which
the appellant seeks to exercise as it was decided in a
former trial.

For all these reasons I am of the opinion that the
appellant is not entitled to recover damages from the
respondent. His appeal should be dismissed with cost.

MIGNAULT J.-In my opinion, this appeal fails
because it has not been shewn that Drackett, Reid's
bailiff, had possession of, and could have delivered
to the appellant, the goods covered by the latter's
lien note when the appellant demanded possession of
the same. I do not think it necessary to express
any opinion on the question whether, under the
Saskatchewan Statute, R.S. Sask. ch. 51, section 4, the
respondents could have withheld possession of the
goods as against the appellant, in order to distrain
and sell the interest of the tenant therein.

Appeal dismissed with costs.

Solicitors for the appellant: Schull & Schull.
Solicitors for the respondent: Seaborn, Pope & Gregory..

(1) L.R. 5 H.L. 578.
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HOSPICE DESROSIERS (Sup-
PLIANT)....................... APPELLANT *Nov. 12,

1920
AND

Feb. 3.
HIS MAJESTY THE KING

(DEFENDANT) .................. RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Principal and agent-Undisclosed principal-Judgment against agent-
Action against principal-Civil law cases-English decisions-Arts.
716, 727 C.C.

Under the Quebec civil law, the recovery of a judgment against the
agent, who had contracted in his own name, will not, as long as
it remains unsatisfied, affect the creditor's right to pursue the
principal afterwards discovered. Idington J. dissenting.

Per Anglin, Brodeur and Mignault JJ.-English decisions should not be
cited as authorities in cases from the Province of Quebec which
do not depend upon doctrines derived from English law.

Judgment of the Exchequer Court of Canada (18 Ex. C.R. 461)
reversed, Idington J. dissenting.

APPEAL from the decision of the Exchequer Court
of Canada (1) dismissing the petition of right of the
appellant.

The appellant sold hay to one McDonnell and sued
him for the recovery of the purchase price. During the
trial, McDonnell declared that he had bought the hay
on behalf of the Imperial Government. The appellant
obtained judgment against McDonnell. Later on the
appellant discovered sufficient facts to establish that
McDonnell had bought the hay as agent of the Crown

*PRESENT: Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) 18 Ex. C.R. 461.
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191 on behalf of the Dominion of Canada. The appellant
DEBROSIERS then filed a petition of right against the Crown before
THE KING. the Exchequer Court of Canada, which was dismissed.

E. F. Surveyer K.C. and L. E. Beaulieu K.C. for
the appellant.

F. J. Laverty K.C. and 0. Gagnon for the respondent.

IDINGTON J. (dissenting)-I agree with the reasoning
of Mr. Justice Audette in the Exchequer Court; and
all the more so that instead of adopting, for the first
time, a novel rule to be peculiar to Quebec we should,
so far as we can, when applying relevant law which in
its substance is identical with that of the other pro-
vinces wherein the law is founded on and is English
law, aim at a degree of uniformity in its administration
instead of deciding in a way that will tend to produce
confusion and unjustifiable expense.

For obvious reasons I feel we should not only
abstain from invading, but conform to, the settled
jurisprudence of Quebec.

In this case there is no settled jurisprudence of
Quebec in regard to the question raised by this appeal.

And, so far as the principles applicable thereto are
concerned, the rule adopted in English decisions is in
accord with. reason and justice, as well as that practical
business sense which always tends to minimize the
operation of the purely litigious spirit.

Moreover there appears in the statement of defence
a pretty clear statement from which I infer that the
transactions in question were, if at all, entered into
by the Dominion of Canada, as the agent of the
Imperial Government, which would constitute the
respondent itself as mere agent.
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The allegation I admit might have been made more 1920

complete in that regard. DESROSIERS

Are we entitled to so decide in such a way the legal THE KING.

novelty submitted, that hereafter it may be said this Idington J.

court has laid down as law, that no matter how nume-
rous the principals or chain of agents concerned in
bringing about a contract, a litigious third party may
select one after another of such agents and principals
and sue to judgment unless and until one or other
of numerous judgments so recovered has been satis-
fied, and that with costs ? I submit we should not run
any such risks but accept that jurisprudence, even if
not absolutely binding, which manifestly in principle
violates nothing in law or justice.

For the foregoing reasons and those assigned by the
learned judge appealed from, I am of the opinion that
this appeal should be dismissed with costs.

* DUFF J.-I am of the opinion that this appeal should
be allowed.

ANGLIN J.-The sole legal question raised by the
defence in this action which might properly be disposed
of before the trial, under R. 126 of the Exchequer
Court, is whether under the Civil Code of Quebec the
mere recovery in the courts of that province of judg-
ment on a contract against an agent, who had entered
into it in his own name, debars the plaintiff's right
of recovery against the principal. Following Priestly
v. Fernie, (1) and Kendall v. Hamilton, (2) Mr. Justice
Audette has held that it does. With deference, in
applying these authorities the learned judge would
seem to have attributed to the Quebec judgment

(2) 4 App. Cas. 504.
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obtained by the plaintiff against the agent, McDonnell,
DESROSIERS consequences dependent in English law upon views
THE KING. held with regard to the nature of the liability of the
Aniglin.J'principal and the agent in such cases and the effect of

a judgment upon the contract sued upon which do
not obtain in the Quebec system of jurisprudence.
The reasons for his acceptance of these English deci-
sions as authority on this question of the civil law of
Quebec appear in the following paragraph of his
judgment:

I was, at the argument, referred to no jurisprudence of the
Province of Quebec upon the subject in question, and after research
I have been unable to find any. In the absence of the same I take it,
as Arts. 1716 and 1727 are different from the Code Napoleon and are
borrowed from both Pothier and the English law, that general princi-
ples of the English law governing such doctrine should also be adopted
in questions flowing from such doctrines and which are a sequence
from the same, as Strong J. seems to have found in the case above
mentioned.

In the case in this court to which the learned judge
alludes V. Hudon Cotton Co. v. Canada Shipping Co.
(1) Mr. Justice Strong alone expressed the view-al-
ready taken by the majority in the court of King's
Bench, Dorion C.J. and Ramsay J. dissenting (2), that
the liability of the principal, even where he is undis-
closed and the agent contracts in his own name, created
by Art. 1727 C.C., and put beyond controversy by the
concluding clause of Art. 1716 C.C., imports a corre-
lative or reciprocal right on his part to sue upon the
contract as recognized in English commercial law.
Fournier J. (p. 405) and Henry J. (p. 414) were of the
contrary opinion. Fournier J. (p. 409) notes, as did
Dorion C. J. at page 362, that while Pothier expli-
citly asserts the right of action of the third party

(1) 13 Can. S.C.R. 401.
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against the principal, "he gives none to the principal 3no
ajainst the third party". "Obligations", Nos. 82, 447 DESROSIERS

and 448; "Mandat", No. 88. The other three mem- THE KING.

bers of this court (Ritchie C. J., Taschereau aid Anglin, J.

Gwynne JJ.), dismissed the appeal on what they
deemed an admission of liability in the proceedings,
expressing no views on the point dealt with by Mr.
Justice Strong.

But, with respect, I find nothing in that learned
judge's opinion to sustain the sweeping inference
drawn by Mr. Justice Audette in the passage I have
quoted. On the contrary, alluding to Pothier as the
source of the doctrine embodied in Arts. 1727 and 1716
of the Quebec Civil Code, he merely notes, en passant,
that in the particular matter with which he is dealing-
the principal's right to enforce the contract, which in
his opinion should "by an extensive construction" be
held to be involved-the law of Quebec, as he views it,
corresponds with English rather than with modern
French law. In the latter notwithstanding that the
language of Art. 1998 C.N. seems quite as comprehen-
sive as that of Art. 1727 C.C., a contract made by an
agent in his own name imposes no direct liability on
his principal (28 Laurent No. 62). The commissioners
themselves in much the same way signalize the fact
that Pothier's view upon the liability of the principal
coincides with English, Scotch and American law. 6th
Rep. 312. To each comment-that of Strong J. and
that of the commissioners-the maxim expressio unius
est exclusio alterius-would not seem inapplicable.

In English law the liability of the principal and the
agent in a case such as that at bar is alternative. The
contract being one and entire creates but a single
debt (though not a single cause of action as in the case
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o _ of a joint liability since, in addition to the facts con-
DESROSIERS stituting the cause of action against the agent, his autho-
THE*KING. rity from the principal must be proved as part of the
Anglin J. cause of action against the latter, Cooke v. Gill, (1)

on which but one of the two may be held liable as
principal. Yet the agent, having contracted in his
own name, is bound as a principal; and the undisclosed
principal is likewise bound because the agent in fact
acted by his authority. But both cannot be liable as
principals simultaneously and jointly. Imposing the
status of principal on the former involves according
that of agent to the latter. The agent as such is not
liable. Correlatively, treating the latter as principal
involves a rejection of his agency, and by implication
a relinquishment of any claim against the real principal.
Either may be pursued; not both.

The conclusive operation of a judgment against the
agent to debar the recourse against the principal,
though often referred to-and with high authority-
as the consequence of an irrevocable election of reme-
dies (1 Hals L. of E. No. 445; 7 Ibid. No. 937;
Morel Bros. & Co. v. Westmoreland,) (2) depends
rather upon the doctrine of English law that the single
debt arising out of the contract has been merged in
the judgment-transit in rem judicatam-as Lord
Cairns points out in Kendall v. Hamilton, (3) , and
Vaughan-Williams L. J., in Hammond v. Schofield, (4)
See too, Sullivan v. Sullivan, (5) and 13 Hals.
L. of E. No. 470 in fine. Although the application
of the doctrine of election is easily defensible where,
as here, the principal is known as such to the plain-

(1) L.R. 8 C.P. 107 at page 116. (3) 4 App. Cas. 504 at p. 515.
(2) [1904] A.C. 11. (4) [1891] 1 Q.B. 453 at p. 457.

(5) 45 Ir. L.T. 198 at p. 200.
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tiff before he takes his judgment against the agent, ""
it is not so where that knowledge is lacking; and yet DESROSIERS

the judgment is then equally conclusive in its effect. THE KING.

Kendall v. Hamilton (1). A man can scarcely be held Anglin J.

to have elected between two remedies of the existence
of one of which he is in fact ignorant and is not pre-
sumed in law to be cognizant. The fact that, if the
judgment against the agent is subsequently set aside
as the result of an adjudication that it was erroneously
pronounced (Partington v. Hawthorn), (2) the alter-
native right to sue the principal revives (although
the same result apparently does not ensue if the judg-
ment be vacated merely by consent, Hammond v.
Schofield, (3) per Wills, J.; Cross & Co. v. Matthews,
(4) I Hals. L. of E. p. 209, note p.) presents another
difficulty, since a valid election between remedies
once made is irreversible. Scarfe v. Jardine, (5). On
the other hand, while, at first blush, such a decision
as that of the Court of Appeal in French v. Howie,
(6) where a judgment for part of the plaintiff's claim
entered against the agent on admissions, under a
special rule of a court allowing that to be done with-
out prejudice to the plaintiff's right to proceed with the
action to recover the balance of his claim, was held to
debar a suit against the principal, is perhaps more
easily upheld under the doctrine of election than under
that of merger, it is equally maintainable on the prin-
ciple that there can be but one judgment for a single
and entire debt, to which the entry of a judgment for
part of a claim permitted by the rule of court is merely
a special exception statutory in its nature. But the

(1) 4 App. Cas. 504. (4) 91 L.T. 500.
(2) 52 J.P. 807. - (5) 7 App. Cas. 345, at 1). 360.
(3) [1891] 1 Q.B. 453 at p. 455. (6) [1906] 2 K.B. 674: [1905

2 K.B. 580.
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"O conclusive character of a judgment against one of the
IROSIERS two parties alternatively liable for a single debt, which

TH NG. likewise extends to the case of joint liability as under-
Anglin J. stood in English law (King v. Hoare, (1) approved in

Kendall v. Hamilton, (2)) is not found in a judgment
against one of two debtors who are liable severally, or
jointly and severally, since here there are two debts
and the judgment on one is no bar to an action on the
other, Lechmere v. Fletcher, (3) Isaacs & Son v. Salb-
stein, (4). Nothing but satisfaction or release will
extinguish a debt which has not passed into judgment.

Now under the Quebec Civil Code the principal and
the agent who has contracted in his own name seem
to be severally liable as an English lawyer understands
that phrase; and the mergey implied in the maxim
transit in rem judicatam, as understood in English
law, has no application in the legal system of that
province.

Arts. 1727 and 1716 C.C. read as follows:-

1727.-The mandator is bound in favour of third persons for all
the acts of his mandatory, done in execution and within the powers of
the mandate, except in the case provided for in Art. 1738 of this title,
and the cases wherein by agreement or the usage of trade the latter
alone is bound.

1716.-A mandatory who acts in his own name is liable to the
third party with whom he contracts, without prejudice to the rights of
the latter against the mandator also.

I agree with Mr. Surveyer's contention that the
concluding word, "also", of Art. 1716 C.C. is more
consistent with the idea of a dual recourse successive or
simultaneous, than with a single optional recourse.

(1) 13 M. & W. 494 at p. 503. (3) I Cr. & M. 623 at pp. 663-5.
(2) 4 App. Cas. 504. (4) [19161 2 K.B. 139 at pp. 151,

153, 154-5.
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The purpose seems to be to create cumulative obliga- 12

tions for the fulfilment of a single contract, which can DESiOSIERS

be discharged only by satisfaction, release or the expiry THE KING.

of a period of limitation. Anglin J.

The learned counsel also referred to Art. 1108 C.C.
found under the heading "Debtors jointly and severally
obliged", which reads as follows:-

Legal proceedings taken against one of the co-debtors do not
prevent the creditor from taking similar proceedings against the others.

But the undisclosed principal and his agent would
seem not to be joint and several debtors within the
group of Articles 1103-1120 C.C. They satisfy the
definition contained in Art. 1103 C.C. The fact that
they are "obliged differently" does not exclude them.
The difficulty presented by the inconsistency of the
obligation of indemnification legally inherent in their
relationship (Art. 1720 C.C.) with Arts. -1117-8 C.C.
appears to be met by Art. 1120 C.C. But the obliga-
tion to the creditor is not strictly a joint obligation.
That of the agent arises directly ex contractu. That
of the principal is imposed on him by law as a conse-
quence of his mandate to the agent. Hence Pothier's
designation of it as "accessorial". I therefore doubt the
direct applicability of Art. 1108 C.C.; but of that of
the principle which it embodies--quite unnecessarily,
says Langelier (Vol. IV, p. 33)-I have no doubt.

The commissioners in referring to Art. 1727 C.C.
(6th Rep. p. 12) expressly state that that article is
based on Pothier's statement of the mandator's
liability where the agent has contracted in his own
name and without disclosing the relationship and
reject Troplong's view to the contrary, adding that
(in this respect) "English, Scotch and American Law
coincides" with Pothier's view. See top p. 87 of the

79089-8
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1920 text, s. II Art. 23. In dealing with Art. 1716 C.C.,
DESROSIERS at p. 10 of the same report, the commissioners note
THE KING. that it has no counter part in the Code.Napoleon and

Anglin J. "that the group of which it is a member declare (s)
useful rules of undoubted authority in our law"-
"contiennent des rigles utiles qui ne souffrent aucune
difficult6 dans notre droit" (sec. II.) At. p. 85, s. II
Art. 14, the authorities on which the article is based
are cited as follows:-

Pothier, M-ndat. No. 88; Paley, Prin. & Agent, Nos. 371, 372;
Storey, Agency, 266, 163, 269; Troplong, Mandat, Nos. 522 et seq.,
contra, as to last clause.

Paley is cited for the first clause of the article as is
also Story, par. 163 and Troplong. The passage
from Pothier, however, and par. 266 and the concluding
words of par. 269 of Story bear on the question imme-
diately under consideration and leave little room for
doubt that the liability intended to be created was a
several liability of both the principal and the agent as
co-debtors (each being "obliged to the same thing in
such manner that each. of them singly may be com-
pelled to the performance of the whole obligation and
that the performance by one discharges the other to-
wards the creditor", (Art. 1103 C.C.) and to that
extent having the characteristics of the joint and
several liability of the civil code but neither the alter-
native nor the joint liability of the English law.

Pothier (Mandat, No. 88) is in the following terms:

Quoique ce soit pour l'affaire qui fait I'objet du mandat, et en se
renfermant dans les bornes du mandat, que le mandataire a fait quel-
ques contrats avec des tiers: lorsque c'est en son propre nom qu'il a
contract6, et non pas en sa seule qualit6 de mandataire d'un tel, procu-
reur ou fond6 de procuration d'un tel, c'est, en cc cas, le mandataire qui
s'oblige envers ceux avec lesquels il a contract6; c'est lui se rend
leur d6biteur principal. Mais il oblige conjointement avec lui son
mandant pour l'affaire duquel il parait que le contrat se fait; le man-
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dant, en ce cas, est cens6 acc6der A toutes les obligations que le man- 1920
dataire contracte pour son affaire; et de cette obligation accessoire du DESROSIERS
mandant nait une obligation qu'on appelle utilis institoria, qu'ont V.
contre le mandant ceux avec lesquels le mandataire a contract6 pour THE KING.

I'affaire du mandant. Anglin J.

And Story (On Agency No. 266):
In the next place, a person contracting as agent will be personally

responsible, where, at the time of making the contract, he does not
disclose the fact of his agency; but he treats with the other party as
being himself the principal; for, in such a case, it follows irresistibly,
that credit is given to him on account of the contract. Thus, if a factor
or broker, or other agent, buy goods in his own name for his principal,
he will be responsible to the seller therefor in every case where his
agency is not disclosed. But we are not therefore to infcr that the
principal may not also, when he is afterwards discovered, be liable for
the payment of the price of the same goods; for, in many cases of this
sort, as we shall hereafter abundantly see, the principal and the agent
may both be severally liable upon the same contract.

The concluding sentence of par. 269 of Story on
Agency reads as follows:-

But it by no means is to be taken as a natural or necessary conclu-
sion, that, because the agent is personally bound, therefore the prin-
cipal is exonerated; for we'shall presCntly see that both may in many
cases be equally bound, if not in form, at least in substance, by the
contract, so that a suit may be brought by or against either.of them.

The same author in Par. 270 says:-
Where the agent contracts in his own name he adds his own personal

responsibility to that of him who has employed him.

In par. 163 he had referred to Pothier's view that
the obligation incurred by the principal is accessorial,
citing "Obligations," Nos. 447-9, where the sense in
which that learned writer uses the phrase "obligation
accessoire" is fully explained.

Story, as will have been noted, speaks of the obli-
gation as several while Pothier describes the two debt-
ors as liable "conjointement"; and much,.was made
of Pothier's use of this latter word in argument here,
counsel for the respondent maintaining that it imports
joint liability as known in English law. But.under the
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1- civil law an obligation is "conjointe" whenever there
DESI)ROIERS is plurality either of creditors or of debtors; Baudry-
THE KING. Lacantinerie, Obligations, No. 1107. Ordinarily it
Anglin J. entails a division of the right or of the liability, so that

in the one case each creditor may recover an equal
share of the debt, but no more, from the common
debtor and in the other each debtor is liable for an
equal share of the debt, but no more, to the common
creditor. (26 Dem. 105, 110, 112). There are as
many distinct credits or debts as there are creditors
or debtors. This is obviously not the sense in which
the word "conjointement" is used by Pothier.

But it also clearly excludes the alternative liability
of the English law, since it is the antithesis of "dis-
junctive" liability, Baudry-Lacantinerie, No. 1107
(n), which is most rare in modern civil law, 26 Dem.
112. In Pothier's text it merely signifies simultaneous
liability upon the same obligatqon (26 Dem. 107),
each debtor being liable for the whole. But how?
Jointly or severally? "Severally" says Story, using
the word as an English lawyer, in par. 266 above
quoted, cited by the commissioners.

The passage quoted from par. 269 in which he speaks
of the creditor's right to bring suit "against" either
of them serves to make it clear that the joint liability
of the English law was not contemplated. Story may
in this latter passage have intended to indicate the
liability to be alternative as it is understood in English
law; but, if he did, the fact that the commissioners
explicitly state that Art. 1727 C.C., which imposes the
liability on the mandator, is based on the doctrine
tiaught by Pothier makes it probable that Story was
not so understood by them. Pothier's conjoint acces-
sorial liability of the principal is not a disjunctive
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alternative liability. His comparison of it with the 1

liability of a surety while indicating the distinctions DEBROSIERS

between the two, makes this reasonably clear. The THE KING.

principal and the surety are several debtors. An Anglin J.

unsatisfied judgment against the principal does not
preclude a judgment against the surety. (Arts. 1956
and 1958 C.C.). Art. 1716 C.C. read in the light of
the commissioners' report and the texts they cite was,
it seems reasonably clear, intended to assert neither
the joint nor the alternative liability of the English
law, but a several liability of the principal and the
agent subject to the latter's right, and the former's
obligation, of indemnification. (Art. 1720 C.C.).

In Vol. 5 of Langelier's Cours de Droit Civil, at
p. 304, we read under Art. 1716:-

Lorsque le mandataire a contract6 en son propre nom, ceux avec
qui il a contracth ont le droit de le tenir responsable personnellement,
mais peuvent-ils aussi s'en prendre au mandant? Notre article rdpond
dans l'affirmative. Les tiers peuvent-ils alors poursuivre et le mandant
et le mandataire? L'affirmative ne me paralt pas douteuse. D'abord
il n'y a pas de doute que les tiers peuvent poursuivre le mandataire,
puisque notre article le dit en toutes lettres. Et comme ce meme
article leur r6serve leur recours contre le mandant, cela veut dire qu'ils
peuvent poursuivre les deux et pour le tout.

In Huot v. Dufresne, (1) the judgment of the Court
of Review contains this "consid6rant":-

Considdrant que celui qui contracte avec un mandataire qui agit
peksonnellement a recours contre ce mandataire, mais que, s'il d6couvre
ensuite que ce mandataire agissait pour un autre, il a aussi recours
contre ce tiers pour qui ce mandataire agissait, et ce, sous les disposi-
tions du dit article 1716 du Code Civil.

In Wilson v. Benjamin, (2) in the judgment of the
Superior Court we read:-

Consid6rant que le mandataire qui agit en son propre nom est
responsable envers les tiers avec qui il contracte, sans pr6judice aux

(2) M.L.R. 5 S.C. 18. at p. 19.
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1920 droits de ces derniers contre le mandant qui est responsable envers eux

DESROSIERS pour tous les actes de son mandataire faits dans l'ex6Eution et les limites
v. du mandat, except6 dans le cas de l'article 1738 du Code Civil et dans

THE KING. le cas obi, par la convention, ou les usages du commerce le mandataire

Anglin J. est seul responsable.

We have not been referred to and I have not found
any other decisions in Quebec in which the nature of
the liability of the principal and agent in such a case
as this has been considered. Those referred to by
Mr. Justice Audette bear very remotely on the ques-
tion under consideration. On- the other hand, though
not dealing with the precise question before us, the
authorities now cited seem to indicate that the liAbi-
lity is several and the remedies cumulative, and that
the recovery of a judgment against the agent will not,
so long as it remains unsatisfied, affect the creditor's
right to pursue the principal. Apart from authority
the terms of Art. 1716 C.C. seem plainly to imply
these consequences.

The idea of the merger of the debt under a contract
in a judgment obtained upon it is foreign to the Quebec
system of Jurisprudence. Rocheleau v. Bessette, (1)
Turner v. Mulligan (2). As Mr. Justice Hall says, in
delivering the judgment of the Court of King's Bench
in the former case:

As the consensus of both minds was necessary to create the con-
tract, so both must consent before its nature can be changed, although
the creditor may be free, within the limitation of the law to exercisc
his own choice of remedies, and the jurisdiction in which he will enforce
them. The judgment which he may obtain from a particular tribunal
does not create the debt, but only declares its existence and orders
its payment. That it has not extinguished the debt is apparent from
the fact that the creditor may renounce it by notice only to the
debtor, and without the latter's consent, and thereupon the original
debt may be sued upon anew, either in the same or any other jurisdic-
tion. Clearly this could not be the case if the judgment had effected

(1) Q.R. 3 Q.B. 96, at pp. 98-9; 3 S.C. 320. (2) Q.R. 3 Q.B. 523.
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novation and the original debt had been thereby extinguished. It is 1920
true that a judgment produces many of the effects of a new obli-
gation * * * but these are only in recognition and qualification and V.
extension of the original and still existing debt, and not in sub- THE KING.

stitution and extinguishment of it. See too Langelier, Vo. 4, p. 33. Anglin, J.

While the Quebec law recognizes the maxim nemo
debet bis vexari pro eddem causd in so far as it will not,
speaking generally, permit a defendant against whom
a plaintiff holds a judgment to be again sued by him

for the same cause while that judgment subsists, by
Art. 548, C.C.P. it is expressly provided that

a party may on giving notice to the opposite party renounce
either a part only or the whole of any judgment rendered in his favour,
and have such renunciation recorded by the prothonotary; and in the
latter case the cause is placed in the same state as it was in before the
judgment. 20 Laurent, Nos. 136 et seq.

It is therefore abundantly clear that in Quebec there
is no merger of the debt in the judgment such as takes
place under English law.

The maxim, una via electa non datur regressus ad
alteram, has but a restricted application in French law,
(8 Hue. No. 328; 17 Laurent, No. 139; 13 Baudry-
Lacantinerie et Barde, Nos. 916-7-8; but see Arts.
1541-2 C.C.) and the renunciation of a right or a
remedy is de droit 6troit. "Il faut pour cela que les
faits d'ou on l'induit le supposent necessairement."

I am for these reasons of the opinion that English
decisions holding that a judgment against the agent
who has contracted in his own name debars recovery
against the principal are not in point and that the
defence denying the right of the plaintiff to proceed
against the defendant as mandator under Art. 1727
C.C. expressly preserved by Art. 1716 C.C., is not good
in law. This case affords an excellent illustration of
the danger of treating English decisions as authorities
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"" in Quebec cases which do not depend upon doctrines
DESROSIERS derived from the English law.
THE KiNG. The learned judge further expressed the view that

Anglin J. the defendant was probably not liable under Art.
1736 C.C. That defence is not raised in the plea of the
Attorney General and would therefore seem not to
have been open for determination under Rule 126.
But, if it were, I should incline-to the view that His
Majesty the King cannot in any part of the British
Dominions properly be regarded as resident in another
country, and that the Crown in right of the Dominion,
which is sued in this section, is resident in all parts of
Canada.

I would allow the appeal and set aside the order of
the 12th February, 1919, with costs here and in the
Exchequer Court.

BRODEUR J.-La question que nous avons A decider
dans cette cause est de savoir si celui qui a obtenu
jugement contre un madataire a le droit de pursuivre
aussi le mandant.

Ceci nous amine h examiner la port4e des articles

1716 et 1717 du Code Civil.
L'article 1727, sous la rubrique Des obligations du

mandant envers les tiers, est dans les termes suivants:

Le mandant est responsable envers les tiers pour tons les actes do
son mandataire faits dans 'ex6cution et les limites du mandat; except6
dans le cas de Particle 1738, et dans les cas oit, par la convention ou les
usages du commerce, le mandataire est seul responsable.

Le mandant est aussi responsable des actes qui exchdent les limites
du mandat, lorsqu'il les a ratifibs express6ment ou tacitement.

En confiant la gestion de ses biens A un agent, une

personne devient par 1A meme responsable des actes,
de ce repr6sentant; et ce dernior peut se d6charger de
toute responsabilit6 s'il fait connaitre son mandat aux
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tiers avec qui il contracte. Cependant si pour des kno
raisons particulibres le mandataire n d6clare pas qu'il DESROSIERB

repr6sente une autre personne, alors, dit P'article 1716, THE KINo.

il est responsable envers les tiers avec qui il contracte Brodeur J.

et ce sans pr6judice aux droits de ces derniers contre
le mandant.

Dans le cas qui nous occupe, le mandataire McDon-
nell n'a pas jug6 A propos, lorsqu'il a achet6 des mar-
chandises de l'appelant, de lui falre connaltre qu'il
repr6sentait la Couronne; et alors, en vertu de l'article
1716, il ne peut pas y avoir de doute quant A sa respon-
sabilit6 envers Desrosiers; et ce dernier 6tait justifiable
de prendre une action contre McDonnell et de le faire
condamner A payer le foin qu'il lui avait vendu et
livr6.

Mais lors de l'audition de la cause, McDonnell a.
d6clar6 pour la premiere fois qu'il n'agissait pas alors
pour son bin6fice personnel; mais qu'il 6tait simplement
le mandataire de la Couronne. Jugement a 6 rendu
cependant contre lui; et je suppose que Desrosiers
n'ayant pas pu obtenir de lui paiement de ce jugement
pr~sente maintenant une p6tition de droit r6clamant
de la Couronne le montant du foin qu'il avait vendu A
McDonnell.

La cour inf6rieure a d~cid6 que l'action devait 6tre
renvoye parce que Desrosiers, ayant d6cid6 de pour-
suivre et de prendre jugement contre McDonnell,
il n'avait pas le droit de poursuivre plus tard le man-
dant, c'est-A-dire la Couronne, s'appuyant en cela
sur les d6cisions rendues en Angleterre dans les causes
de Priestly v. Fernie (1) et de Kendaltv. Hamilton. (2)
Elle s'est bas6e 6galement sur l'opinion isol6e du juge

(2) 4 App. Cas. 504.
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po~ Strong dans la cause de Hudon v. Canada Shipping
DESROSIERS Co. (1)
THE KING. Dans le cas actuel, je suis d'opinion que les d6cisions
Brodeur J.Brdu Jrendues en Angleterre ne peuvent pas s'appliquer et

ce pour deux raisons; premi~rement, parce que le
code a des dispositions formelles sur la matibre; et, en
second lieu, parce que le droit d'election qui existe en
Angleterre ne peut pas 6tre invoqu6 dans Qu6bec,
6tant donn6 que c'est absolument contraire aux prin-
cipes fondamentaux du code civil.

L'article 1727 du code civil d6clare formellement que
le mandant est responsable envers les tiers pour les
actes de son mandataire faits dans les limites de son
mandat. L'article ne distingue pas entre le cas oh
le mandataire a d6nonc6 sa qualit6 d'agent ou non.

-Le mandant doit ex6cuter les obligations que son
mandataire a contract6es, que ce dernier fit connu du
tiers comme repr6sentant du mandant ou non. La loi
ne fait pas de distinction; et dans tous les cas le man-
dant est responsable envers le tiers pour tous les actes de
son mandataire. Cet article est confirm6 par l'article
1716 C.C. qui dit que si le mandataire agit en son
propre nom, s'il ne d6nonce pas sa qualit6, alors il est
aussi responsable lui-mime envers les tiers, et ce sans
prejudice aux droits que ces derniers peuvent avoir
contre le mandant.

Ces deux articles, suivant moi, se complftent. Nous
avons done lA pour ces tiers deux d6biteurs, le mandant
et le mandataire; le mandant parce qu'il est d'ordinaire
responsable des acfes de son mandataire, et le manda-
taire parce qui'l n'a pas jug6 A propos de d6noncer sa
qualit6 d'agent.

(1) 13 Can. S.C.R. 401.

122



VOL. LX.] SUPREME COURT OF CANADA.

L'intim6 dans son factum nous dit que les codifica- 12

teurs d6clarent en termes formels DESROSIERS

that they refuse to adopt the doctrine of the Roman and civil THE KINo.

law and prefer that laid down by the English, Scotch and American Brodeur J.
law, with whom Pothier coincides.

Je ne sais pas ou l'on a pris cette d6claration des
commissaires qu'ils avaient refus6 d'adopter la r6gle
du droit civil. Il est bien vrai que les commissaires
ont d6clar6, en combattant l'opinion de Troplong, que
cette opinion de Troplong 6tait en harmonie avec la
doctrine du droit romain; et ils ajoutent:

Mais elle est en opposition directe avec l'opinion de Pothier qui
est d'accord avec les lois anglaise, 6cossaise et amdricaine. L'article
soumis est bas6 sur l'expos6 de la r~gle de Pothier et comprend tous les
actes du mandataire soit qu'il ait agi en son propre nom ou en celii
du mandant.

Il n'est nullement question dans ce rapport des com-
missaires qu'ils avaient refus6 d'adopter les principes
de la loi civile; au contraire, ils prennent le texte
de leur code en reproduisant la doctrine du droit civil
telle qu'6nonce par Pothier. Ils ne disent pas, comme
le pr6tendent les savants avocats dans leur factum,
qu'ils pr6farent adopter la loi anglaise, avec laquelle
Pothier coincide; mais ils adoptent au contraire la
r6gle de Pothier qui est d'accord avec les lois anglaises.

He dois ajouter que Pothier n'a pas 6t le seul sous
l'ancien droit qui ait exprim6 cette opinion, mais on la
trouve 6galement exprime dans Domat, livre ler. tit.
15, sec. 2, no 1.

C'6tait done la r~gle du droit civil qui 6tait reconnue
dans la province de Quebec quand le code a t r6dig;
et d'ailleurs les codificateurs n'ont pas donn6 cette
r6gle comme 6tant de droit nouveau mais comme 6tant
la loi qui r6gissait alors le contrat du mandat.

Maintant quelle est la rigle de Pothier? Nous la
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1920 trouvons dans son trait6 sur le mandat, au no 88, dans
DESROSIERS les termes suivants:

V.
THE KING.

Brodeur J. Quoique ce soit pour I'affaire qui fait l'objet du mandant, et en
se renfermant dans les bornes du mandat, que le mandataire a fait quel-
que, contrats avec des tiers; lorsque c'est en son propre nom qu'il a
contractd, et non pas en sa seule qualit6 de mandataire d'un tel, pro-
cureur ou fond6 de procuration d'un tel, c'est en ce cas,, le mandataire
qui s'oblige envers ceux avec lesquels il a contract6; c'est lui qui se
rend leur d6biteur principal. Mais il oblige conjointement avec lui son
mandant, pour l'affaire duquel il paraft que le contrat se fait: le mandant,
en ce cas, est cens6 acc6der A toutes les obligations que le mandataire
contracte pour son affaire; et de cette obligation accessoire du mansdant
natt une obligation qu'on appelle utilia inatitutoria, qu'ont contre le
mandant ceux avec lesquels le mandataire a contract6 pour I'affaire du
mandant.

Au n' 449, obligations, il discute longuement et
clairement cette question et 6nonce lA le principe de la
manibre qui suit:

Pour qu'il y ait lieu A cette obligation accessoire du commettant
il faut que le pr6pos6 ait contract6 en son propre nom, quoique pour les
affaires du commettant; mais lorsqu'il contracte dans la qualit6 de
facteur ou de fond6 de procuration de son commettant, cc n'est pas
lui qui contracte, c'est son commettant qui contracte par son ministire
(no 74): le pr6pos4, en ce cas, ne s'oblige pas; c'est le commettant seul
qui, par le minist~re de son prdpos6 contracte une obligation principale.

Lorsque le pr6pos6 contracte en son nom, pour qu'il oblige son
commettant, il faut que le contrat concerne les affaires auxquelles il
est pr6pos6, et que ce pr6pos6 n'ait pas excid6 les bornes de sa commis-
sion. * * * -

"Les prdpos6s obligent leurs commettants tant que leur commission
dure; et elle est toujours cens~e durer jursqu'A ce qu'ils aient t rdvo-
quds, et que la revocation ait 6t6 connue du public.

Comme on le voit, il 6nonce le principe que le man-
dataire qui contracte en son propre nom s'oblige comme
d6biteur principal mais qu'il oblige en meme temps son
commettant comme d6biteur accessoire, vu que ce
dernier est cens6, en lui donnant son mandat, avoir
consenti par avance A tous les engagements qu'il con-
tracterait et s'en est tenu responsable.
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Maintenant, que l'on traite ces obligations conjointes 120

du mandant et du mandataire comme obligations DESROSIERS

accessoire et principale ou qu'on les appelle obligations THE ING.

conjointes sous l'6conomie de notre loi, quelle est la Brodeur J.

nature du droit d'action que posskde le tiers Est-il
oblig6, comme dans le droit anglais, de faire un choix,
de poursuivre soit l'un ou l'autre, ou bien s'il a le droit
de poursuivre les deux

Les obligations conjointes donnent au criancier
le droit de poursuivre l'un et l'autre des d6biteurs.
L'article 1108 C.C. le d6clare formellement:

Les poursuites faites contre l'un des co-d6biteurs n'empeche pas
d'en exercer de pareilles contre les autres.

Je retrouve 6galement le mime principe 6nonc6 dans
Pothier.

Je suis donc d'opinion que les d6cisions rendues en
Angleterre invoqu6es par le jugement a quo n'ont pas
d'application dans notre droit et que Desrosiers avait
le droit de poursuivre non seulement McDonnell mais
son mandant.

Pour ces raisons, I'appel doit 8tre maintenu avec
d6pens de cette cour et de la cour inf6rieure.

M [GNAULT J.-Dans ses notes de jugement, I'hono-
rable juge de la cour d'Echiquier (M. le juge Audette)
s'est expriin comne suit:

I was, at the argument, referred to no jurisprudence of the Pro-
vince of Quebec upon the subject in question, and after research I have
been unable to find any. In the absence of the same, I take it that
as Art. 1726 and 1727 are different from the Code Napoleon and are
borrowed from both Pothier and the English law, that general prin-
ciples of the English law governing such doctrine should also be adopted
in questions flowing from such doctrine and which are a sequence from
the same, as Strong J. seems to have found in the case above
mentioned.
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192 Avec toute d6f6rence possible, qu'il me soit permis
DESROSIERS de dire que je ne partage pas l'opinion du savant juge.
THE KING. Si les articles 1716 et 1717 du code civil 6taient em-
Mignault J. prunt6s A la fois de Pothier et du droit anglais, ce ne

serait pas une raison de dire que les principes g6ndraux
du droit anglais doivent 6tre adopt6s pour r6soudre les
questions auxquelles ces articles donnent lieu. Je
ferais plut6t pr6valoir la doctrine de Pothier et de
l'ancien droit frangais, d'autant plus que les codifica-
teurs ne disent pas que ces articles sone emprunids
au droit anglais, mais, au sujet de Particle 1727 C.C.,
ils font remarquer que cet article est bas6 sur l'expos4
de la doctrine de Pothier, laquelle, ajoutent-ils, est
d'accord avec les lois anglaise, 6cossaise et ambricaine.
Il me semble respectueusement qu'il est temps de
r~agir contre l'habitude de recourir, dans les causes
de la province de Qu6bec, aux pr6c6dents du droit
commun anglais, pour le motif que le code civil con-
tiendrait une r6gle qui serait d'accord avec un principe
du droit anglais. Sur bien des points, et sutrtout en
matiare de mandat, le code civil et le common law con-
tiennent des ragles semblables. Cependant le droit
civil constitue un systhme complet par lui-mime et
doit s'interpr6ter d'apres ses propres rbgles. Si pour
cause d'identit6 de principes juridiques on peut recourir
au droit anglais pour interpr6ter le droit civil frangais,
on pourrait avec autant de raison citer les monuments
de la jurisprudence frangaise pour mettre en lumi're
les rigles du droit anglais. Chaque systime, je le
r6pite, est complet par lui-mime, et sauf le cas oi
un systime prend dans l'autre un principe qui lui 6tait
auparavant 6tranger, on n'a pas besoin d'en sortir
pour chercher la ragle qu'il convient d'appliquer aux
espaces bien diverses qui se pr~sentent dans la pratique
journalibre.
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L'espce que nous devons juger est int6ressante. 1920

L'appelant avait vendu du foin A un nomm6 McDonnell. DESROSIERS
Us.

Ayant purusuivi ce dernier en recouvrement du prix, THE KING.

McDonnell d~clara h l'enquetA qu'il avait achet6 le Mignault J.

foin pour le gouvernement impirial. L'appelant ne
se d6sista pas de son action, mais obtint jugement
contre McDonnell. II allige qu'apris le jugement
il put retracer certains 616ments de preuve tendant A
6tablir les relations de McDonnell avec la Couronne.
II pr6senta alors une pitition de droit devant la cour
d'6chiquier, et la Couronne objecta qu'ayant fait
option d'exercer son recours jusqu'A jugement contre
le mandataire, I'appelant ne pouvait maintenant
pourusuivre la Couronne. Cette objection a t main-
tenue et la p6tition de droit de 'appelant a 6t6 ren-
voy6e. DA 16 le pr6sent appel.

Il s'agit des articles 1716 et 1727 du code civil, qui
ne se trouvent pas au code Napoleon et qui se lisent
comme suit:

1716. Le mandataire qui a agi en son propre nom est responsable
envers les tiers avec qui il contracte, sans pr6judice aux droits de ces
derniers contre le mandant.

1727. Le mandant est responsable envers les tiers pour tous les
actes de son mandataire faits dans l'ex6cution et les limites du mandat;
except6 dans le cas de Particle 1738, et dans le cas ou, par la convention
ou les usages du commerce, le mandataire en est seul responsable.

Le mandant est aussi responsable des actes qui exchdent les limites
du mandat, lorsqu'il les a ratifies express6ment ou tacitement.

Comme je l'ai fait remarquer, les codificateurs disent
que l'article 1727 C.C. qui compl~te l'article .1716
C.C. est bas6 sur la doctrine de Pothier. Ils citent
aussi, sous l'article 1716 C.C., Story, on Agency, no.
266. Recourons done A ces deux auteurs, car ils
fournissent le meilleur conmentaire de ces deux articles
et indiquent quelle a td l'intention du ligislateur.

Pothier dit, dans son trait6 du Mandat, no 88:

127



128 SUPREME COURT OF CANADA. [VOL. LX.

1920 Quoique ce soit pour l'affaire qui fait l'objet du mandat, et en se
DEBROSIERS renfermant dans les bornes du mandat, que le mandataire a fait quel-

v. ques contrats avec des tiers; lorsque c'est en son propre nom qu'il a
THE KING. contract6, et non pas en sa seule qualit6 de mandataire d'un tel, pro-
Mignault j. cureur ou fond6 de procuration d'un tel, c'est, en ce cas, le mandataire

qui s'oblige envers ceux avec qui il a contract6; c'est lui qui se rend
leur d6biteur principal. Mais il oblige conjointement avec lui son
mandant, pour l'affaire duquel il paralt que le contrat se fait; le mandant
en ce cas, est cens6 acc6der A toutes les obligations que le mandataire
contracte pour son affaire; et de cette obligation accessoire du mandant,
natt une obligation qu'on appelle utilis institoria, qu'ont contre le
mandant ceux avec lesquels le mandataire a contract6 pour l'affaire du
mandant.

Et Story, Agency, no 266, dit:

In the next place, a person contracting as agent will be personally
responsible, where, at the time of making the contract, he does not
disclose the fact of his agency; but he treats with the other party as
being himself the principal; for, in such a case, it follows irresistibly
that credit is given to him on account of the contract. Thus, if a factor
or broker, or other agent, buy goods in his own name for his principal,
he will be responsible to the seller therefor in every case where his
agency is disclosed. But we are not therefore to infer, that the
principal may not also, when he is afterwards discovered, be liable
for the payment of the price of the same goods; for, in many cases of
this sort, as we shall hereafter abundantly see, the principal and agent
may both be severally liable upon the same contract.

Il en est autrement dans le droit anglais, et 1A on
d6cide que celui qui a trait6 avec un mandataire con-
tractant en son propre nom sans d~voiler le nom de son
mandant, peut poursuivre l'un ou l'autre, mais non
pas les deux, et que s'il prend un jugement contre le
mandataire, il ne puet ensuite exercer un recours contre
le mandant: Priestly v. Fernie. (1) C'est sur l'autorit6
de cette d6cision que l'honorable juge Audette a ren-
voy6 la p6tition de droit de l'appelant.

Le raisonnement de Lord Bramwell dans cette
cause et de Lord Cairns dans Kendall v. Hamilton,
(2) est certainement trbs fort, et j'aurais 6t dispos6

(1) 3 H. & C. 977 at p. 982. (2) 4 App. Cas. 504.
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bl'accepter comme raison 6crite si aprs mure r6flec- 1920

tion, je n'tais arriv6 A la conclusion que le texte DESROSIERS

meme des articles 1716 et 1727 C.C., interprdtd A la THE KING.

lumibre des passages de Pothier et de Story que j'ai Migpault J.

cit6s, ne permet pas d'accueillir la solution que le
droit anglais adopte.

Ainsi l'article 1716 dit que le mandataire qui agit
en son propre nom est Tesponsable envers les tiers avec
qui il contracte, "sans pr6judice aux droits de ces
derniers contre le mandat". Donc le recours du
tiers contre le mandataire ne pr6judicie pas h son
recours contre le mandant. Et Pothier et Story
indiquent clairement que l'un et l'autre sont d6biteurs
envers le tiers qui, dans ces circonstances, a trait6
avec le mandataire.

L'article 1727 C.C. contient une expression qui
demande A entre bien entendue. It rend le mandant

responsable envers les tiers pour tous les actes de son
mandataire faits dans l'exdcution et les libnites du
mandat,
except6 dans les cas de Particle 1738 (le cas du facteur qui a son
commettant dans un autre pays), et dans les cas oft par la convention
* * * le mandataire est seul responsable.

En effet, il va sans dire que la-convention peut rendre
le mandataire seul responsable A I'exclusion du man-
dant, mais dans les cas ordinaires ou le mandataire
contracte en son propre nom, pas plus que dans l'es-
pce' cette stipulation expresse ne se trouve pas au
contrat.

Feu Sir Francois Langelier, dans son Cours ee
droit civil, tome 5, p. 304, enseigne que dans le cas
de l'article 1716 C.C., le tiers peut poursuivre le
mandant et le mandataire. IL dit:

Lorsque le mandataire a contract6 en son propre nom, ceux avec
qui il a contract6 ont droit de le tenir responsable personnellement,

79089-9'
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1920 mais peuvent-ils aussi s'en prendre au mandant? Notre article rdpond

DEBROSIERS dans l'affirmative. Les tiers peuvent-ils alors poursuivre et le mandant
v. et le mandataire? L'affirmative ne me paralt pas douteuse. D'abord

THE KING. il n'y a pas de doute que les tiers peuvent poursuivre le mandataire,
Mignault J. puisque notre article le dit en toutes lettrcs. Et comme ce meme

article leur r6serve leur recours contre le mandant cela veut dire qu'ils
peuvent poursuivre les deux, et pour le tout.

L'appelant cite aussi une d6cision de la cour de revi-
sion dans une cause de Huot v. Dufresne, (1) ou se
trouve le motif suivant:

Consid6rant que celui qui contracte avec un mandataire qui agit
personnellement, a recours contre ce mandataire, mais que, s'il d6couvre
ensuite que ce mandataire agissait pour un autre, il a aussi recours contre
ce tiers, pour qui ce mandataire agissait, et ce, sous les dispositions dudit
article 1716 du Code Civil.

Il y a, dans le droit anglais, une raison de d6cider
qui manque dans le droit civil, car celui qui poursuit
l'un des deux d6biteurs conjoints et obtient un juge-
ment contre lui ne peut ensuite poursuivre *1'autre
d6biteur. Rien de tel n'existe dans le droit civil.

Pour ces raisons je crois que c'est A tort que la
p6tition de droit de l'appellant a t renvoyde. J'in-
firmerais done le jugement dont est appel avec d6pens,
et je renverrais la cause A la cour d'6chiquier pour
y etre proc6d6 sur p6tition de droit de l'appelant.

Appeal allowed with costs.

Solicitors for the appellant: Letourneau, Beaulieu, Marf
& Mercier.

Solicitors for the respondent: Rainville & Gagnon.

(1) 19 R.L. 360 at p. 373.
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DAME ANNIE CURLEY (PLAINTIFF) APPELLANT; i2J1
*Nov. 13.

AND 1920

OSMOND LATREILLE (DEFENDANT) RESPONDENT. *Feb. 3.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Negligence-Master and servant-Use of moto car-Disobedience-
"Joy ride"-Act in course of employment-Master's liability-
Civil law cases-English decisions-Arts. 1053 and 1054 C.C.-
Art. 1384 C.N.-(Que.) 3 Geo. V., c. 19, s. 3.

The respondent's chauffeur, while using his master's automobile
for purposes of his own in violation of instructions and driving
the car at excessive speed, killed the appellant's son. The
negligence of the chauffeur was admitted; there was no evidence
of want of care on the respondent's part in engaging him and
some evidence was adduced that the master had exercised reason-
able supervision.

Held, Brodeur J. dissenting, that the master was not liable, as, at the
time of the accident, the chauffeur was not "in the performance
of the work for which he was employed". (Art. 1054 C.C.).

Per Anglin, Brodeur and Mignault JJ.-English decisions can be of
value in Quebec cases involving questions of civil law only when
it has been first ascertained that in the law of England and that
of Quebec the principles upon which the particular subject matter
is dealt with are the same and are given the like scope in their
application, and even then not as binding authorities buit rather
as rationes scriptae.

Judgment of the Court of King's Bench (Q.R. 28 K.B. 388) affirmed,
Brodeur J. dissenting. -

APPEAL from the judgment of the Court of King's
Bench, .Appeal Side, Province of Quebec (1), reversing
the judgment of the Superior Court sitting in review,

*PRESENT.-Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) Q.R. 28 K.B. 388.
79089-912
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11 to which the case had been submitted by the trial
cURLEY judge, sitting with a jury, and dismissing the appel-

LATREILLE lant's, plaintiff's, action.
The material facts of the case and the questions in

issue are fully stated in the above head-note and in
the judgments now reported.

Callaghan for the appellant.

Robertson K.C. for the respondent.

IDINGTON J.-My appreciation of the facts presented
in evidence herein leads me to the conclusion that the
learned trial judge misdirected the jury, if our decision
in the case of Halparin v. Bulling (1), is to be followed
as good law. The misdirection accounts for the
inconsistencies that exist in some of the answers to the
questions submitted.

The Court of King's Bench in accord with the
interpretation which it has adopted of these find-
ings has seen its way to their reconciliation, as it were,
and in doing so apparently suggests there has, arising
from such misdirection, been only a misapprehension
of the verdict.

I am not prepared to deny either their right or duty
to do so in this particular case and say they have erred.
A new trial would be the only alternative and under a
proper direction that would seem to be a hopeless
expedient as far as plaintiff's ultimate success would
be concerned.

With great respect, I cannot agree with the law
as laid down by the Court of Review, and do agree
in the main with the opinions of the judges in the

(1) 50 Can. S.C.R. 471.
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Court of King's Bench in favour of allowing the appeal 19

there and dismissing the action. CURLEY

I therefore think this appeal should be dismissed LATREILLE

with costs. Idington J.

DUFF J.-I am of the opinion that this appeal
should be dismissed with costs.

ANGLIN J.-The facts out of which this action arises
appear in the report of it in the Court of King's Bench,
(1) and in the opinions of my brothers Brodeur and
Mignault, which I have had the advantage of
reading. While they differ in their conclusions
both my learned brothers hold the view that the
question of law which is presented, viz., the scope
of the restriction upon the responsibility of masters
for injuries caused by their servants implied in the
words of Art. 1054 C.C. "in the performance of the
work for which they are employed."-"dans l'ex6cu-
tion des fonctions auxquelles ces derniers sont em-
ploy6s"-must be determined not upon the authority
of cases decided in English courts dealing with the
question when a servant or workman will be deemed
to have acted "in the course of his employment"
but in the light of civil law authorities which deal with
them and with the corresponding words of the C.N.
Art. 1384 "dans les fonctions, etc.". English decisions
can be of value. in Quebec cases involving questions of
civil law only when it has been first ascertained that
in the law of England and that of Quebec the prin-
ciples upon which the particular subjeot matter is
dealt with are the same and are given the like scope
in their application, and even then not as binding

(1) Q.R. 28 K.B. 388.
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1920 authorities but rather as rationes scriptae: and it is
CURLEY only on that footing and for-purposes of comparison

t1.
L4TREILLE that I shall refer to them. I therefore cannot accede
Anglin J_ to the view that his case is concluded against the

appellant by our recent decision in Halparin v. Bulling
(1).

It must not be forgotten however that modern
French authorities hold much the same position.

Though entitled to the highest respect and valuable as illustrations
they are not binding. authority in Quebec. McArthur v. Dominion
Cartridge Co. (2)..

But the articles of the Quebec civil code dealing with
offences and quasi-offences (1053-1056) having been
based on the Code Napoleon (Rap. des cod. Vol. 1 p. 16)
in considering their purview and determining their
interpretation, French authorities dealing with the
corresponding articles of that Code-at all events
those ante-dating the enactment of the Quebec civil'
code, and especially those cited by the codifiers as
the foundation on which they worked-must un-
doubtedly be given great weight. Yet in dealing
even with these authorities it must be borne in mind
that they
are useful.only in so far as they explain what may be ambiguous or
doubtful in the Canadian Code; they cannot control its plain letter
or express provisions. Herse v. Dufaux (3).

I do not find in the verbal differences between the
French version of Art. 1054 C.C. (dans I'ex6cution des
fonctions) and Art. 1384 C.N. (dans les fonctions)
support for the view that it was intended that the
scope of the master's responsibility in such a case as
that now before us should be more restricted under
the former than it is under the latter. Pothier in

(1) 50 Can. S.C.R. 471. (2) [1905] A.C. 72 at p. 77.
(3) L.R. 4 P.C., 468 at p. 489.
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dealing with this subject uses the phrase "dans l'ex- 1920

ercice des fonctions" (Obligations, No. 121) and that CURLEY

is the meaning ascribed to the somewhat elliptical LATREILLE

words of the C.N. (dans les fonctions) by all the Anglin J.

authors who discuss it. The phrases "I'exercice des
fonctions" and "I'ex6cution des fonctions" in them-
selves express very much the same idea. It may be
however that the English version which in this instance
appears to have been the original text (Preface to
McCord's Civil Code 1 ed. p. ix) under which the
authorities are cited by the codifiers (1st Rep. p. 61)
and which is at least of equal authority with the
French text, by its terms "in the performance of
the work for which they are employed" unequivocally
indicates a restriction of the master's responsibility
to injuries resulting from acts done by his servant
"in the course of his employment"-("au cours de
l'ex~cution de ses fonctions" 3 Langelier p. 479,
"dans le cours de ses fonctions" S. 1861.1. 439) as that
limitation is understood and applied in English law.

The codifiers in their report (1st Rep. p. 16) allude
to the departures in. Arts.. 1053-1056 C.C. from the
text of the French code stating
that the wording has been changed to obviate certain objections raised
to the latter,

but we are not informed what these objections were
and I find nothing in the works of our commentators
which throws light on this important point.

We are met at the threshold of this case by the
fifth finding -of the jury that the chauffeur Lauzon
at the time of the accident was
performing work for which he was engaged by the defendant,

although, in answer to the 7th question, they also
found that he was
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1920 in possession of the motor vehicle without the knowledge and consent
of the defendant and in disobedience of the defendant's order.

CURELEY
V.

LATREILLE In the view of the scope and effect of the last para-
AnglinJ. graph of Art. 1054 C.C. taken by the Court of Review

and by my brother Brodeur, there would probably be
no difficulty in maintaining the fifth finding; Lauzon
was engaged by the defendant as chauffeur and was
undoubtedly driving his master's car. But it is.
scarcely reconcilable with the interpretation given to
that paragraph by the Court of King's Bench and by
my brother Mignault; "joy-riding" was not work for
which he was employed.

The 7th finding is supported by a body of testimony
of which the weight and reliability is above suspicion.
Lauzon's whole evidence, on the other hand, is most
unsatisfactory. The 6th and 7th findings of the jury
would seem to imply the view that he told a fairy tale-
that he was not testing the automobile at all, but.
simply "joy-riding." The only corroboration of his
story relates to its later stages and comes from the
witness Leblanc, one of the companions of his "joy-
ride," whose testimony appears to be even less trust-,
worthy than that of Lauzon himself. In cross-
examination he is involved in a series of contradictions.

The majority of the judges in the Court of King's.
Bench disbelieved Lauzon's story where it is in conflict
with that of the witnesses Gauthier and Desenfants,
who say that he brought the defendant's automobile
into the Laurier garage about 9.15 o'clock on the
evening in question. Falsus in uno falsus in omnibus.
They regarded his story as so highly improbable
that they found little difficulty in discrediting it.

After carefully reading all the evidence, although
a verdict can be considered as against the weight of
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evidence only if it is such as a jury viewing the whole 1920

of the evidence could not reasonably find (Art. 501 cuon

C.C.P.), I am not prepared to say that the learned LATREILEI

appellate judges below were not well advised in reject- Anglin J.
ing Lauzon's account of the evening's occurrences
and taking the view that he returned with the defend-
ant's automobile to the garage as directed by the
defendant's son, that he subsequently took it out again
in violation of his master's orders and purely for his
own purposes and that he was engaged in so using
it when he killed the plaintiff's son: or, assuming the
law of Quebec to be as stated by the majority of the
Court of King's Bench, that they erred in setting
aside or ignoring the 5th finding of the jury and
directing the entry of a judgment under Art. 508 (3)
C.C.P. different from that rendered by the Court of
Review on the reserved case. I cannot but think
that the jury was led to make its 5th finding by the
concluding direction of the learned trial judge, in
reply to the question of a juror, quoted by Cross and
Carroll JJ.:

Le jur6; si le jury est d'avis que Lauzon avait pris la voiture sans
permission du d6fendeur, d'aprbs vous, dans ce cas-1d, il ne remplissait
pas les fonctions pour lesquelles il 6tait engag6. Est-ce que je dois
comprendre que c'est cela que vous dites?

Le juge: Le chauffeur, malgr6 qu'il n'ait pas le consentement de
son patron et agisse contrairement A ses instructions, peut encore
Atre dans 'exerciae de ses fonctions.

Mtre Duranleau: Le jur6, dans sa question au juge, a pos6 le
cas suivant: le chauffeur, apris avoir conduit la machine au garage,
la reprend, sans permission et contrairement aux instructions de son
patron, pour faire une course pour ses fins personelles; le patron
est-il responsable?

Le juge: Si une personne p6natre dans un endroit ferm6 oi une
auto est gard6e, et, sans autorit6 de la part du propri6taire et hors
sa connaissance, s'en empare, ou bien si elle s'empare de la machine
lorsqu'elle est sois la garde d'une tierce personne et cause des dom-
mages, dans l'usage de cette machine, le propri6taire dans cc cas n'est
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1920 pas responsable. des dommages; mais si l'automobile est encore sous
le controle du chauffeur et qu'il s'en sert pour ses fins personnelles

C. contrairement aux instructions de son patron, il abuse de ses fonctions,
LATREILLE mais je suis d'opinion que dans ce cas le propri6taire est responsable.

Anglin J. There can be little doubt that that direction was
understood by the jury as implying a statement of
the law such as is involved in the following illustration
given by Acting Chief Justice Archibald in delivering
the judgment of the Court of Review.

Where an owner of a car leaves his chauffeur in possession and in
a position to use the car as he may deem fit, the result would be different
because the owner of the car is responsible for the conduct of the man
whom he is supposed to know. Take for example as an illustration
that the owner has a private garage, and he instructs his chauffeur
that his car is to be within the garage and the door locked by ten
o'clock each evening but the owner leaves the chauffeur in possession
of the key; the chauffeur, taking advantage of that, opens the garage,
takes the car out, and damages result. The owner might easily have
demanded of his chauffeur that he should deposit the key with him at
night. I think there is no question that the owner would be respon-
sible in such a case.

With great respect, I venture to agree with Mr.
Justice Cross that this is "plainly a mistake."

I have outlined the view of the facts bearing on the
vital question on which the Court of King's Bench
proceeded. To complete the statement of what seems
to be material, however, I should add that upon the
evidence it was part of Lauzon's duty to have placed
the defendant's automobile in its proper position on
the second floor of the garage when he brought it in,
and that until he had done so it could scarcely be said
that it had passed from his custody into that of the
proprietor of the garage. When the automobile was
in the garage from about 9.15 until 9.40 on the evening
in question it remained on the ground floor. In view
of these latter circumstances it is perhaps not of great
moment, except as affecting his credibility, whether
Lauzon actually brought the car into the garage or

138



VOL., LX.] SUPREME COURT OF CANADA.

not, or whether he started on his promenade d'agr6ment l92O

(joy-ride) from the garage or from a point distant CURLEY

some 200 yards from it. In either case he certainly LATREILLE

set out "on a frolic of his own" in the sense of that Anglin J.

term as used by Baron Parke in Joel v. Morrison
(1), and adopted by Jervis C.J. in Mitchell v. Crass-
weller (2), or as put by Cockburn C.J. in Storey v.
Ashton (3) he

started on an entirely new and independent journey which had nothing
at all to do with his employment.

On the other hand it is equally clear that according
to the opinion of the Cour de Cassation in Picon
c. Peltier (4), Lauzon having been ordered to take the
automobile to the garage

s'acquittait done bien d'un acte de son service encore qu'il n'ex6cut&t
pas cet ordre strictement, puisqu'au lieu de ramener de suite la
il s'en servait pour faire une promenade. (Note)

As put in the text of the Arrit,

Carribre, plac6 sous l'autorit6 de Picon, ne conduisait I'automobile
que parce que ce dernier la lui avait confi6e pour accomplir un
service command6; qu'il appartenait d'ailleurs h Picon de sur-
veiller l'ex6cution de son ordre.

The French court extends the doctrine of the English
deviation cases such as Venables v. Smith (5); (see also
Williams v. Koehler & Co., (6); and Chicago Consoli-
dated Bottling Co. v. McGinnis (7)); and treats as merely
an abuse of the employment what would in England
be regarded as something clearly outside its course,
there having been, to quote from the syllabus of the
latter American case,

(1) 6 C. & P. 501, at p. 503. (4) D. 1908. 1. 351.
(2) 13 C. B. 237, at p. 246. (5) 2 Q. B. D. 279.
(3) L.R. 4 Q.B. 476, at p. 480. (6) 41 N.Y., App. D; 426.

(7) 86 111. App. 38.
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1920 a turning away from the master's service and an entering upon an

CURLEY affair which is the affair of the servant only.

LATHEILLE In the direction of Erskine, J., in Sleath v. Wilson
Anglin J. (1), disapproved in Story v. Ashton (2), views some-

what similar to those which prevailed in Picon c.
Peltier are expressed. On the other hand the
arguments which prevailed before the Cour de Cassa-
tion were unsuccessfully urged on the Court of
Common Pleas by Sergeant Shee for the plaintiff in
Mitchell v. Crassweller (3). The case at bar is indis-
tinguishable from the French case. Storey v. Ashton
(1) and Mitchell v. Crasweller (3), on the one hand,
and Picon c. Peltier, on the other, illustrate the
distinct cleavage between the views of the limit on
the master's responsibility for misconduct of his ser-
vant in England and France. It is interesting to
compare the recent case of Irwin v. Waterloo Taxi Cab
Co. (4).

Responsibility for damage caused by a thing which
he has under his care (Art 1054 C.C. par. 1) arises
only when the occurrence is due to the thing itself,
not when it is ascribable to the conduct of the person
by whom it is put in motion, controlled or directed,
D. 1918, 2. 7; D. 1912, 2.255. See too, D. 1907, 2.17.

The finding of negligence against Lauzon is unchal-
lenged and unchallengeable. It is equally clear that
there is no evidence of any want of care on the defend-
ant's part in engaging him such as might render him
liable under Art. 1053 C.C.; and, in so far as the sixth
finding of the jury imputes absence of reasonable
supervision to the defendant, it is likewise without
support in the evidence. On the contrary he has, in

(1) 9 C. & P. 607, at p. 612.
(2) L. R. 4 Q. B. 476.

(3) 13 C. B. 237, at p. 243.
(4) [1912], 3 K. B. 588.
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my op'inion, discharged any burden of proof which 1920

the Quebec statute, 3 Geo. V., c. 19, may have cast CURLEY

upon him in this regard by shewing that his super- LATREILLE

vision of Lauzon was all that could reasonably be Anglin J.

expected in the absence of any ground to suspect him
of misconduct. I agree with the comments upon that
finding made by Cross and Pelletier JJ. and my
brother Mignault. Failure by the defendant to
exercise due supervision over his chauffeur was in
no sense the proximate cause of the plaintiff's son
being killed. No supervision that could reasonably
be exacted would have prevented Lauzon joy-riding
on the night in question. On the other hand to a
claim under the concluding paragraph of Art. 1054
C.C., the most vigilant supervision would not avail
as a defence except perhaps in regard to the burden
of proof on the actual facts. Sec. 3 of 3 Geo. V., c. 19,
which replaced Art. 1406 of the R.S.Q., affords the
plaintiff no assistance.

The head note in Woo Chong Kee v. Fortier (1),
cited by the respondent is misleading. As pointed
out by Mr. Justice Greenshields, at p. 361, 3 Geo.
V., c. 19, s. 3, was not in force at the date of the acci-
dent there in question. As soon as it appeared
that the defendant owned the automobile driven
by Lauzon the amended statute put upon him the
onus of proving either that the accident was not
attributable to any fault of Lauzon or facts sufficient
to establish that Lauzon was not engaged at the time
in the performance of work for which he was employed.
But see Boyle v. Ferguson (2), on the latter point.
The real difficulty with which we are confronted is to
determine whether, on the facts as above stated,

(2) [1911] 2 Ir R. 489 at p. 496.
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1920 Lauzon was, as a matter of law, engaged "in the per-
- CURLEY formance of the work for which he was employed."-
LATREILLE "au cours de l'ex~cution de ses fonctions"-when he
Anglin J. killed the plaintiff's son.

In view of the verbal differences between the Quebec
code and the C. N. already adverted to, Quebec
authority on the question under consideration would
be of exceptional value. Unfortunately there is a
dearth of it. The particular aspect of the master's
responsibility presented by the case at bar does not
seem to have directly engaged the attention of the
Quebec Courts in any reported case brought to our
notice, and the commentators do not discuss it.
But such passing allusions as we do find seem to indi-
cate a tendency to interpret the restrictive words of
the Quebec code as the equivalent of the phrase "in the
course of their employment as servants" as used in
such English cases as Story v. Ashton (1), rather
than in the sense given to the words "dans les fonc-
tions, etc." of the C.N. by the Cour de Cassation in
Picon v. Peltier (2).

Thus in Turcotte v. Ryan (3), the liability of the
master, Desjardins, was upheld by Fitzpatrick C.J.,
delivering the judgment of this court, on the view
that the plaintiff had been injured by his co-defendant
Turcotte while the latter was in Desjardins' service
and "during the course of his employment", and by
Lavergne J., speaking for the majority in the Court

of King's Bench

puisque c'est dans 'exercice de ses devoirs comme employ6 de Des-
jardins que Turcotte a t6 la cause de cet accident.

(1) L. R. 4 Q. B. 476. (2) D. 1908. 1. 351.
(3) 39 Can. S.C.R. 8; Q.R. 15 K.B. 472.
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And in Trudel v. Hossack (1), the immunity of the 1920

master from liability under Art. 1054, C.C. was rested CURLEY

by Wurtele J., who delivered the judgment of the LATREILLE

Court of Queen's Bench, not on the fact that the Anglin J.

servant Frenette was not engaged as a driver or even
that lie had taken his master's horse out surrep-
titiously, but on the ground that he "was not in the
performance of any work for his master."

In the authorities cited by the codifiers (1st Rep. p.
61) we find little to throw light on this question.
Thus Pothier merely says that. masters are not re-
sponsible for

d6lits ou quasi-dblits (of their servants) qu'ils commettent hors de
leurs fonctions; (Obligations, No. 121).

In Mass6 et Verg6, sur Zachariae, No. 628, we are
told that:

En principe, la responsabilit6 des maitres et des commettants,
A '6gard du dommage caus4 par les domestiques ou prdposis, n'est
pas limit6e au cas o4 les actes dommageables rentraient dans les
termes du mandat ou de la fonction; pour que le mattre ou le com-
mettant soient responsables, il suffit que les actes dommageables du
domestique ou du pr6posg se rattachent A l'objet de leur mandat,
et qu'ils aidnt eu lieu A l'occasion de son ex6cution. Orldans, 21 d6c.
1834, S. V. 55, 2, 661; Cass. 13 d6c. 1856, S. V. 57, 1. 442, et Paris
8 oct. 1856, S.V. 57, 2, 445.

Toullier says:
C'est commander une action que d'y employer un domestique ou
de charger tout autre pr6pos6 de la faire pour soi. L'action devenant
alors le fait du matre ou des commettants, il en doit rdpondre comme
de son propre fait.

I have read all the French authorities cited in the
judgments below, by my learned colleagues from
Quebec, and in the factums, and a great number of
others. There is no doubt that the tendency in recent
years of the French courts and the text writers has

(1) Q.R. 4 Q.B. 370, at p. 373.
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1 been to hold the master answerable for any wrong
CURLEY committed by his servant while in his employment,V.

TRuILLE unless the act complained of be wholly foreign to his
Anglin J. functions as servant. They hold the master liable

if the servant's act be in any way connected with
his employment. Sainctelette in his work "Res-
ponsabilit6 des Propri6taires d'Automobiles", p. 223
thus sums the matter up:

Nous avons jusqu'A present suppos6 que le domestique ou le
pr~pos6 dont il s'agissait 6tait un m6canicien, un chauffeur, c'est-A-dire
une personne dont les fonctions habituelles consistent pricis6ment
A s'occuper de l'entretien et de la conduite de l'automobile; c'est ce
qui nous a permis de dire que lorsque ce pr6pos6 se sert de l'automo-
bile A l'insu de son mattre ou contre sa d6fense, il commet un abus des
fonctions, mais non pas un acte qui y soit totalement 6tranger.

And the modern authorities which the learned writer
cites certainly go far to bear out his conclusion.

I have already referred to Picon c. Peltier (1).
In Paterson c. Bibien (2) a chauffeur who, con-
trary to orders, had taken his master's automobile
out for his own purposes by his negligence in driving
caused injury to one Bibien, a comrade whom he had
taken for a drive. The Cour de Cassation, reversing
the Cour d'Appel, held the owner not responsible-but
solely on the ground that Bibien knew that the chauffeur
was driving for his own purposes and not on account
of his master and had entrusted himself to the care
of the chauffeur personally and individually and not in
his capacity as the servant of Paterson. The court
treats the case as one of "I'exercice abusif du mandat,"
and expressly states that the court below was well
advised in refusing to relieve the master on that
ground. In the foot note, however, the editor of the
report says:

(1) D. 1908. 1. 351. (2) D. 1904. 1. 70.
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Faudrait-il donner la m~me solution si le dommage avait 6t0 caus6 1920
A un tiers compl~tement 6tranger au pr6bos? Par exemple, en se pla- CURLEY
ant dans les hypothqses de laprisente espbce, faudrait-il d~charger le v.

mattre de toute responsabilit6 si l'accident avait 6t6 caus6 par le con- LATREILLE.

ducteur de l'automobile, non pas A un camarade qu'il emmenait en Anglin J.
promenade, mais A un passant qu'il aurait renverse? La question -

parait plus delicate et cependant il semble que-d'aprbs la juris-
prudence-la solution doit tre la m~me dans les deux hypoth6ses.

Referring to the same case the reporter in his foot
note to Picon c. Peltier (1) says:

Dans ce cas en effet on ne pouvait consid6rer que le mdcanicien ac-
complisait un acte de son service.

In the report of this case in the Gazette du Palais
(2), the reporter in his foot note cites as in point the
case of Daubert c. Salles (3), where it was held that:

Le mattre n'est pas responsable de l'usage nuisible fait par son
domestique d'une chose qui lui appartient, alors que, d'une part, le
mattre n'a commis aucune faute en laissant cette chose A la disposition
du domestique, et que, d'autre part, le domestique, en faisant usage
de cette chose, n'a point accompli un acte de ses fonctions.

A mistress had directed her servant to take some wine
from her table and throw it away because she found it
unfit to drink. The servant took it to the kitchen and
there gave some of it to a visitor to drink. The wine
was poisoned and killed the visitor. In an action
by his widow against the mistress the latter was held
not liable on the ground that the servant had acted
outside the scope of her functions as such, and the
decision was upheld by the Cour de Cassation. Al-
though the case would seem to have been one of pure
accident, actionable fault on the part of the servant
appears to have been assumed. The fact that the
wine of which she made use belonged to her mistress
and was entrusted to her to be thrown out and was

(1) D. 1908. 1. 351. (2) 1904. 1. 140.
(3) D. 1861. 1. 439.
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12 therefore in her lawful custody as servant, the purposes
CURLEY for which it was given her not having yet been accom-

LATREILLE. plished, did not suffice to render the mistress liable.
Anglin J. As the court puts it:

Ce n'est pas par suite et dans le cours de ses fonctions de domes-
ticit6 que la servante a fait boire le vin empoisonnd. (Compare 1
Rolle Abr. 95, s. 3.)

Laurent in commenting on this case says:

On ne dira pas qu'une invitation est un service auquel le maitre
emploie ses domestiques.

Neither is joy-riding work for which a chauffeur is
engaged. The principle underlying the decision of
this case very closely approaches, if indeed it is not
precisely that upon which the respondent would
maintain the judgment of the Court of King's Bench
in the case at bar. What connection was there
between "the work, for which (Lauzon was) employed"
(la fonction A laquelle il 4tait employ6) and what he
was doing when he killed the plaintiff's son except
the fact that it was his master's automobile that he
was using for his own purposes, having taken advantage
of its being in his custody to do so?

It is interesting to compare with these cases the
decision in The Coup6 Co. v. Maddick (1), where
the defendant having hired a carriage and horses
from the plaintiff, his coachman, instead of taking
them, as was his duty, to the stables, drove for
his own purposes in another direction and in so
doing negligently injured the horses and carriage.
The master was held liable, but for breach of contract
as bailee. In Sanderson v. Collins (2), however,
while the decision in Coup6 Co. v. Maddick (1) was

(2) [1904] 1 K. B. 628.
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regarded as not maintainable on the ground above 2
stated (compare Arts. 1767, 1769, 1200, 1150, 1071 CURLEY
and 1072 C.C.), it was suggested by Collins, M.R., LATREILLE.

with some doubt (p. 632), that it might perhaps be Anglin J.

upheld on the ground that the act done was within
the scope of the coachman's authority since
he was entrusted with the carriage and horses for the purpose of driving
them.

In Sanderson v. Collins (1) the master was held not
liable, however, for an injury negligently done to a
borrowed carriage by his coachman who had taken it
out for his own purposes without his master's know-
ledge because in doing so the coachman had not been
acting in the course of his employment.

In Irwin v. Waterloo Taxi-Cab Co. (2), a driver
for the defendant company, by order of the general
manager, whom he was bound to obey, drove him
in a cab which the manager had no right so to use,
upon his private business and in so doing negligently
injured the plaintiff. The driver was held to have
been acting in the course of his employment and the
plaintiff therefore recovered against the company.
This case might not have been so decided in England
50 or 60 years ago. Both Vaughan Williams L. J.
and Fletcher-Moulton L. J. dwell on the fact of the
driver's belief that he was discharging his duty; he
knew nothing of the limitation on the manager's
right to use the company's cars. Compare an arret
cited by Demolombe, Vol. 31, No. 617, where the
court gave some weight to the fact that the servant
could not have supposed he was acting dans ses fone-
tions. A contrary view appears to have prevailed in
Clark v. Buckmobile Co. (3).

(1) [1904] 1 K.B. 628. (2) [1912] 3 K.B. 588.
(3) 107 N.Y. App. Div. 120.

79089-10J
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12 In a case which Sainctelette cites at p. 219 from
CUn Y the work of Imbrecq "L'automobile devant la Justice"

LATREILE. (which is not in the Supreme Court Library) a master
Anglin J. was held responsible where, having sent his chauffeur

to drive a friend from Paris to Rouen, the chauffeur
after reaching Rouen killed two persons while using
the automobile in joy-riding with some companions.
The court, however, laid some stress on the facts that
the return journey from Rouen to Paris would have
taken at least two days and that the accident happened
on the second day of the stay at Rouen, wherefore
the chauffeur should be regarded as having been still
"dans l'exercice de ses fonctions."

Some French authors state the master's respon-
sibility in very broad terms. The passages from
Baudry-Lacantinerie et Barde (Obligations No. 2911)
quoted by my brother Mignault, and from Dalloz
(1874. 2. 52) quoted by my brother Brodeur, are
examples. Larombibre tells us that:

Le maitre cesse d'Atre responsable, quand le fait n'a aucun rapport
avec les fonctions du domestique et qu'il a 6t6 commis en dehors de
son service. Art. 1384, No 12.

The same author (Art. 1384 C.N. par. 10, in fine)
says:

Il suffit qu'il (le fait) s'y (aux fonctions) rattache directement par
des circonstances de temps, de lieu et de service pour que la respon-
sabilit6 du mattre soit engagde; et cette responsabilit6 a lieu dans tous
les cas semblables.

Other writers are inclined to give a wider scope to
the restrictive condition imposed by the code and
to treat as "en dehors des fonctions" acts which
the former would regard as merely "l'exercice abusif
des fonctions."

Demolombe in discussing Art. 1384 of the C.N.
(Vol. 31 No. 617) cites with approval a decision of
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the "Tribunal Civil de la Seine" in which the im- 1920

portant statement is made that the responsibilities CURLEY

imposed by this article on masters and employers LATREILLE.

"sont de droit 6troit." See also S. 1875. 2.36. The Anglin J.

learned author jso says:

Toujours faut-il que le fait ou I'acte quelconque du domestique ou
du pr6pos6 rentre dans la nature des fonctions auxquelles il est em-
ployd et qu'il 'ait commis comme tel, en sa qualit6 de domestique ou
de pr6pos6.

On this statement of the law the vital question
in the present case would appear to be: Was Lauzon
at the moment of the accident in control of the car in
the capacity of servant to the defendant.

Laurent (Vol. XX, No. 582) says:

L'article exige une condition pour que les commettants soient
responsables du fait de leurs prdpos6s, c'est que le dommage ait 6t6
caus6 dans les fonctions auxquelles ils les ont employds. De 1A suit
que si le dommage a 6t6 caus6 en dehors de ces fonctions, les com-
mettants cessent d'6tre responsables. Cette condition est une con-
s6quence du motif sur lequel la responsablit6 des commettants est
fond6e. Ils choisissent un pr6pos6 pour remplir certaines fonctions;
c'est en accomplissant ce service que le pr6pos6 cause un dommage par
un d6lit ou quasi-ddlit; la loi pr6sume que le dommage est caus6 par
la faute du commettant, parce qu'il a fait choix d'un pr6pos6 mal-
habile, inprudent ou mdchant. La prdsomption de faute et, par
suite, la responsabilit6 du commettant supposent done que c'est
dans le service que le dommage a 6t6 caus6. Si le pr~pos6 a caus6 le
dommage en dehors de son service, la raison de la responsabilit6 du
commettant cesse, on ne peut pas lui reprocher d'avoir fait un mauvais
choix, car le dommage caus6 n'a rien de commun avec le service pour
lequel le commettant a choisi le prdpos6 et ds qu'il n'y a plus de
pr6somption de faute, la responsibilit6 de I'article 1384 n'a plus de
raison d'4tre.

Un seul et m6me fait peut done engager la responsabilit6 du
commettant ou ne pas I'engager suivant qu'il est commis dans le
service ou en dehors du service.

A writer in the Revue Trimestrielle, 1917, at pp. 134-5
says:

Le pr~pos6 rend le patron responsable s'iI fait un acte m~me
abusif ou d61ictueux dans le sens de la fonction. Mais lorsque le
prdpos6 va contre sa fonction, le patron n'est plus responsable.
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1920 Laurent (Vol. XX No. 586) cites with approval the
CU-LEY following passage from a judgment of the Court of

LATREILLE. Appeal of Paris (D. 1852,2. 240):
Anglin J.

Une seule condition existe A cette responsabilit6 dcs mattres et
commettants, c'est que le dommage ait 6t6 caus6 par leurs domesti-
ques et pr6pos6s dans les fonctions auxquelles ils les ont cmploy6s,
ce qui doit s'entendre surtout des abus commis dans l'accomplisse-
ment de ces fonctions, quasi-d6lits, d6lits ou crimes m~me. Pourvu
que le fait dommageable se rattache A la fonction, qu'il n'en soit qu'une
extension abusive, la condition de la loi existe et la responsabilit6
des mattres est encourue.

But since the only limit on the responsibility of the
master is that implied in the condition that the damage
must arise in the performance of the work for which
the servant is employed (Toullier Vol. XI No. 282)
he is at all events entitled to insist that this condition
of a responsibility admittedly severe shall be really
fulfilled. Fuzier-Hermann, Rep. vbo. Responsa-
bilit6 Civil, No. 718; S. 1904, 2. 298.

M. Wahl in an article in Revue Trimestrielle,
1908, at p. 14, says that the ground of the decision in
Picon c. Peltier (1) was that at the moment of the
accident the master "n'avait pas abdiqu6 son devoir
de surveillance." The learned writer had, however,
stated his own view in these terms:

Mais Particle 1384, cesse d'6tre applicable lorsque le conducteur
en se servant de I'automobile agissait A l'insu de son patron et (n son
nom personnel. Dans ce cas le patron n'est pas tenu des cons6quences
de l'accident qu'il n'a pu empcher et qui n'est pas arriv6 dans l'exercice
des fonctions du conducteur.

But the authority cited for this proposition is Paterson
c. Bibien (2) above referred to.

The value of the French decisions as authorities is
much weakened by the prevalent view that whether a
servant is or is not acting "dans les fonctions" is

(2) D. 1904. 1. 70.
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regarded as a pure question of fact to be conclusively 1

determined by the "juges du fond." Thus we read CURLET

in Baudry-Lacantinerie et Barde, Obligations, No. 2195. LATREILLE.

Anglin J.
Les auteurs ne sauraient poser de rbgle ni formuler des prdsomp-

tions dont le 16gislateur ne parle pas. Il s'agit d'une pure question
de fait; elle est done abandonn6e A l'appr6ciation des juges du fond.

The same view is expressed by Laurent,Vol. XX, No.585.

C'est une question de fait; il faut en laisser la d6cision au juge, sans
vouloir le lier par des prisomptions que la loi ignore.

See also S. 1904, 2. 298, note (4-5); Garsonnet Trait6
de Procedure, XL, Vol. 1, p. 162; Labori Rep. Vbo.
Resp. Civ. No. 174.

With respect, the question is one of mixed law and
fact-a question of fact only within certain limits.
Addison on Torts (8th ed.) p. 122. What work was
the servant employed to perform, what was he actually
doing, and for whose benefit or on whose account was
he acting; are no doubt, questions of fact. But,
these facts being ascertained-and their ascertain-
ment usually presents comparatively little difficulty-
whether what the servant actually did was "in the
performance of the work for which he was employed"
depends entirely upon the proper interpretation of
these latter words; and that is a question of law.

Toute la difficult6 est de prciser le sens qu'il convient de donner .
ce membre de phrase. S. 1892. 1. 569. Notes (1 & 2).

If there be no conflict in the evidence the question
whether a servant whose wrongful act caused injury
to a stranger was acting within the scope of his
employment, is for the court; but, if there be conflict,
then the question is for the jury. Barmore v. Vicks-
burg, etc. Ry. Co. (1). But whether the act causing

(1) 85 Miss. 426.
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1920 injury is so connected with the course of the
CURLEY employment as to engage the responsibility of the

1,.
LATREILLE. master or is such a departure from it as relieves
Anglin J. him, must as a question of degree be determined by a

jury properly instructed by a judge who correctly
directs himself. Clark and Lindsell on Torts (Can.
ed. p. 76). See, however, Joseph Rand v. Craig (1).

It may be of some assistance in determining how
far English cases may be helpful as affording rationes
scriptae to compare the views taken by the French
and English courts of some comparatively elementary
phases of the subject under consideration though
not directly bearing upon the point immediately

* before us.
The basis on which the liability of the master

rests is substantially the same in both countries.
Although Demolombe's view was that it depends
solely on the master's faculty of choice of his servant
(Vol. XXXI, Nos. 610-611), nearly all the other authors
base it as well on the master's right of control by
orders and instructions; and this double basis of
responsibility is now well established in the French
courts.

Si, en effet, I'article 1384 soumet les commettants A I'obligation
de r6pondre du fjait de leurs pr6pos6s, ce n'est pas seulcment parce
qu'ils les ont choisis, c'est encore parce qu'ils ont le droit de leur
donner des ordres et des instructions sur la manibre de remplir les
fonctions auxquelles ils les. emploient. Larombibre, art. 1384, No.
11.

S. 1887. 1. 456, and note. See, too, S. 1893, 1. 217.
note (3); Sourdat, t. 2. No. 887; Baudry-Lacantinerie
et Barde (Oblig.) No. 2912; Turcotte v. Ryan (2),
per Lacoste C.J.

(2) Q.R. 15 K.B. 472, at p. 478.
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Since the decision in Limpus v. The London General 12

Omnibus Co. (1) as pointed out by Fletcher-Moulton cURLEY

L.J. in Smith v. Martin and Kingston-upon-Hull LATREILLE.

Corporation (2): Anglin J.

The real question is whether it was an act done in the course of the
(servant's) employment and not whether it was within the scope
of the authority given to her.

The question is not one of authority: Smith v. North
Metropolitan Tramways Co. (3).

Blackstone indicated the same test in his com-
mentaries (Lewis 1 ed. Vol. 1, p. 4321), when he said:

If the servant by his negligence does any damage to a stranger,
the master shall answer for his neglect; but the damage must be done
while he is actually employed in his master's service, otherwise the
servant shall answer for his own misbehaviour.

In Lloyd v. Grace, Smith & Co. (4), Lord Macnaghten
says:

The expressions "acting within his authority," "acting in the course
of his employment," and the expression "acting within the scope of
his agency" (which Story uses) as applied to an agent, speaking
broadly, mean one and the same thing. What is meant by those
expressions is not easy to define with exactitude. To the circum-
stances of a particular case one may be more appropriate than the
other. Whichever is used it must be construed liberally, and probably,
as Sir Montague Smith observed, the explanation given by Willes J.
is the best that can be given.

Blackstone (Lewis ed.) Vol. 1, p. 430, states the
principle in these terms:

As for those things which a servant may do on behalf of his master,
they seem all to proceed upon this principle, that the master is
answerable for the act of his servant, if done by his command, either
expressly given or implied; nam qui facit per alium facit per se.

See, too, Wood, Master & Servant, No. 279.
But if delegation of authority is to be taken as

the basis of the master's liability, by liberality of

(1) 1 H. & C. 526. (3) 55. J.P. 630.
(2) [1911] 2 K.B. 775, at p. 782. (4) [1912] A.C. 716 at p. 736.
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1920 construction, implied authority must be made to
CURLEY cover all acts in the course of the employment. Wood,

LATREILLE. Master & Servant, No. 280.
Anglin J. The House of Lords, by its decision in Lloyd v.

Grace, Smith & Co. (1), dispelled the notion that it is
also essential that the servant should be acting "for
his master's benefit." Joseph Rand v. Craig, (2).
Appropriate as these words are in some cases, "in a
general statement of the law they are out of place,"
says Lord Macnaghten. His Lordship proceeds to
point out that in the very case in which Willes J. had
used the phrase "for his master's benefit," Barwick
v. English Joint Stock Bank (3), that eminent judge also
said:

In all the cases it may be said as here, that the master had not
authorized the act. It is true he has not authorized the particular
act, but he has put the agent in his place to do that class of acts and
he must be answerable for the manner in which that agent has con-
ducted himself in doing the business which it was the act of his master
to place him in.

The master's faculty of choice is here plainly indi-
cated as a basis of liability, as it was in the classic
passage from the judgment of the same distinguished
judge in Bayley v. Manchester Rly. Co. (4), subject to
the qualification that what was done by the servant,
however wrongful, was done not from any

caprice of the servant but in the course of his employment. Wood,
Master & Servant, No. 288.

As put in Marion v. Chicago Railway Co. (5).

The mere purpose of the employee to serve his employer has not
a tendency to bring the act within the scope of his employment. Com-
pare D. 1860.1.49.

(1) [1912] A.C. 716. (3) L.R. 2 Exch. 259.
(2) [1919] 1. Ch. 1. at p. 6. (4) L.R. 7 C.P. 415.

(5) 59 Iowa, 428.
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In Quarman v. Burnett (1) Baron Parke put the 12

liability of the master for the consequences of the CURLEY

servant's negligence on the ground that it was LATREILLE

Anglin J.
he who has selected him as his servant from the knowledge of or
belief in his skill and care, and who could remove him for misconduct,
and, whose orders he was bound to receive and obey.

See, too, ,Smith on Master & Servant (5 ed.), p. 2S4,
Addison on Torts (8 ed.) pp. 122 and 129, Duncan v.
Findlater (2) per Lord Brougham.

In France and England, therefore, the applicability
of the maxim respondeat superior in these cases would
appear to rest on identical grounds. It arises out
of the legal relation between the master and the
servant.

The master is liable in both countries alike, not-
withstanding that he was unable to prevent the
particular act which caused the injury (31 Demolombe,
No. 611; 20 Laurent, No. 584; 4 Aubry et Rau, No.
447; Fuzier-Hermann, Vbo. Resp. Civ. No. 480;
Marcad6, Art. 1384, No. 3; S. 1885.1.21; Smith
on Master and Servant (5 ed.), p. 284; Pollock on
Torts (10 ed.), pp. 88-9); because he selected the ser-
vant (Fromageot "De la Faute," pp. 145, 150) and
although the act was done in direct violation of his
orders as to the manner in which the work should be
performed-(31 Demolombe, 612; Sourdat, Responsa-
bilit6 (4 ed.) t. 2, No. 888; Bayley v. Manchester, etc.
(3). "If the servant is acting within the scope of his
employment, however much he may have abused his
authority, however improperly and blunderingly he
may have acted, the defendants are liable"; per Black-

(1) 6 M. & W. 499, at p. 509. (2) 6 Cl. & F. 894, at p. 910.
(8) L.R. 8 C.P. 148.
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- burn J. (1); Limpus v. Gen. Omnibus Co. (2); White-
CURLEY head v. Reader (3); Whatman v. Pearson) (4); and is an

LATREILLE illegal or even criminal act. S. 1873. 2. 42; S. 1851,
Anglin J. 2. 359; Dyer v. Munday (5). But there is no liability

in either country where the illegal or criminal act is
done wantonly for some purpose of the servant him-
self and not in the discharge of his duties; S. 1885,
1. 21: 20 Laurent No. 582, 2nd paragraph.

La condition rigoureusement impos6e par la loi pour qu'il y ait
responsabilit6 des mattres est que le fait dommageable se soit produit
dans les fonctions auxquelles leurs domestiques 6taient employds.
S. 1875, 2. 26. Limpus v. General Omnibus Co. (2); Cheshire v. Bailey
(6); Croft v. Allison (7); Joseph Rand v. Craig (8).

In France the owner of a public conveyance was held
civilly liable for a criminal assault committed by his
driver on a girl of 13 sent in his carriage from a railway
station to a convent (D. 1873. 3, 7). This decision
appears to have been rested on breach of a contract
to conduct the girl directly to the convent as well
as on the ground that the act of the servant was "dans
l'exercice de ses fonctions." The owner of an apart-
ment was likewise held responsible where his con-
cierge had aided in the seduction of a young girl
by receiving letters for her and introduding young men
into her room (S. 57. 2.445). Larombibre, however,
condemns this latter arrit (Art. 1314, No. 9) as does
also Demolombe (Vol. 31, N. 618). In England the
master would probably have been held not liable in
both these cases on the ground that the wrongful
acts were committed "exclusively for the servant's
private ends." Pollock (10 ed.), p. 99; Richards v.

(1) L.R. 8 C.P. 148, at p. 154. (5) [1895] 1 Q.B. 742.
(2) 1 H. & C. 526, at p. 539. (6) [19051 1 K.B. 237.
(3) [1901] 2 K.B. 48. (7) 4 B. & Ald. 592.
(4) L.R. 3 C.P. 422. (8) [1919] 1 Ch. 1.



VOL. LX.] SUPREME COURT OF CANADA.

West Middlesex Water Works Co. (1). But it would 1920

be otherwise if the act, though actually forbidden, CURLEY

were done in the master's interest. Mousell Brothers, LATREILLE

Ltd., v. London & North Western Rly. Co. (2). Com- Anglin J.

pare S.73.2.42, where a railway company was held
liable for its servant's act in smuggling tobacco for
his own purpuses,

alors que ce ddlit n'a eu lieu et n'a 6t possible qu'd I'occasion de
ses fonctions et de sa qualit6.

The master is likewise liable in both countries if the
particular act causing damage, though not actually
one for which the servant was engaged, is connected
with (se rattache aux fonctions) and was committed
while the servant is occupied in performing (A l'occa-
sion de) work for which he was employed. Mass6 et
Verg6 sur Zachariae, par. 628 (2); 20 Laurent, No. 583;
Fuzier-Hermann, Rep. vbo. Resp. Civ. No. 669. But
curious differences have developed in the application
of this ground of liability. A fire caused by the care-
lessness of a workman in throwing a lighted match on
the floor while smoking at his work, has been held
in France to render the master liable on the ground
that smoking while working in a place where he was
surrounded by inflammable material was "une grave
imprudence" and the damage was caused "dans les
fonctions." S. 1847. 2. 283; See also S. 1896. 1.91.
In England under the like circumstances the master
was held not liable (Williams v. Jones (3), by
the majority of the Court of Exchequer (Erle C. J.
Keating and Smith JJ.) on the ground that the
lighting of the pipe was not in any way connected with
the work for which the servant was employed. Mr.

(1) 15 Q.B.D. 660 at pp. 662, 663.
(3) 3 H. & C. 602.

(2) [1917], 2 K.B. 836.
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1920 Justice Keating suggests that the firing of squibs or
CURLEY matches indulged in as a pastime during working hours

LATREILLE. would not be more clearly unconnected with the em-
Anglin J. ployment. But Blackburn J., dissenting, viewed the

case as one of negligence in the course of the employ-
ment imputable in law to the master and entailing
liability upon him. Mellor J., also dissenting, viewed
it as negligence in the use of the shed where the work-
man was engaged, which had been loaned by the plain-
tiff to the defendant. The view taken by the majority
however, prevailed in Woodman v. Joiner (1).

Again in France it has been held that the servant's act
which causes injury must arise directly out of his em-
ployment and the master was held not liable where
one workman mischievously flashed the sun's rays
from a mirror in the eyes of another, who in his annoy-
ance broke the mirror, whereupon the former threw

some of the pieces of broken glass at him and thus
destroyed his right eye. Inadequate supervision was
the basis of the claim; but the court held that the
workman's act which had caused the damage

ne se rattache point en lui-m6me au service dont il 6tait charg6,
n'avait aucun rapport avec le service qui lui 6tait assign6. S. 1904,
2, 908.

On the other hand in England it has been held that
where a clerk using a lavatory intended for employees
failed to turn off a tap after washing his hands upon
quitting work and thus caused a flood, the master was

liable because although washing his hands may not
have been within the scope of the clerk's employment
it was incident thereto. Ruddiman v. Smith (2).
In an earlier case where a clerk had caused

(1) 10 Jur. N.S. 852. (2) 60 L.T. 708.
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similar damage in using a lavatory which he was not 12

permitted to use, the master was held not responsible; CUELEY

Stevens v. Woodward (1). But Grove J. expressed the LATREILLE.

opinion that if a housemaid, whose duty it was to Anglin J.

attend the lavatory and wipe out the basin, but who
was expressly forbidden to use it, had done so and left
the tap open,
her act of using the basin and omitting to turn off the water
would be so incidental to her employment that the master would be
liable.

In France the fact that in order to commit the act
causing injury the servant was obliged to enter a
chamber to which his duties did not take him and to
open a movable not belonging to him has likewise
been held to preclude the master's responsibility; S.
1894. 2.16. An act of the kind sanctioned but done
beyond the limits of the property upon which the
servant was authorized to perform such acts has been
held in both countries not to entail liability on the
master: Bolingbroke v. Swindon Local Board (2); S.
1873.2.8.

I confess my inability to appreciate what substantial
ground of distinction relevant to the course of the
employment or "'ex~cution des fonctions" exists
between the case where the master loans his conveyance
to his servant to use for his own purposes and that in
which the servant,, taking advantage of the opportu-
nity afforded by his custody of or access to it, surrep-
titiously appropriates it. Indeed there would almost
seem to be more reason for holding the master liable
in the former class of cases than in the latter, since
he was privy to the servant's use of his property. Yet
in Narcisse c. Boisin (3) it was held that:

(1) 6 Q.B.D. 318. (2) L.R. 9 C.P. 575.
(3) S. 1869. 2. 42.
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1920 L'accident caus6 par l'imprudence d'un domestique pendant qu'il

CURLEY conduisait la voiture et le cheval de son mattre, n'engage pas la respon-
CUE sabilit6 de celui-ci, si la voiture et le cheval 6taient conduits, non par

LATREILLE. ses ordres ou dans son int6r&t, mais pour le compte du domestique
Anglin J. lui-mgme, auquel ils avaient 6t6 pr~t6s pour son usage personnel.

To the same- effect is the decision in Cormack v.
Digby (1), although the servant who had borrowed
his master's horse and carriage for the day voluntarily
brought home some meat from town for the master.
Compare Rayner v. Mitchell. (2). But in Patten v. Rea
(3), where the horse and rig were being used in the
master's business, the fact that the servant was at
the same time going on private business of his own
did not avail to relieve the master from liability.
In Boyle v. Ferguson (4), where the master was
held answerable, the servant had general authority
to use his master's motor-cars for his own pleasure
as well as for the master's business and a jury was
allowed to infer user for the latter purpose.

On the other hand Sainctelette, at p. 219 of his
treatise, cites the case of a workman employed in a
garage who fraudulently took out an automobile at
night to amuse his friends and while so doing killed a
policeman. The master was held liable.

The identity of the ground of liability of the master
for damages caused by fault of his servant in the
French and the English law and the similarity of the
principles on which this branch of the law is adminis-
tered in the two countries point to the conclusion
that, notwithstanding some differences in the views
prevalent in each as to the degree of connection with
the work assigned which is requisite and as to when
an entry on an enterprise of the servant's own will be

(1) 9 Ir. C.L. 557. (3) 2 C.B. N.S. 606.
(2) 2 C.B.D. 357. (4) [1911] 2 Ir. R. 489.
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deemed a mere deviation from the strict execution 1

of duty and when it will amount to such an interrup- CURLEY

tion of the course of employment as to put the servant LATREILLE

en dehors de ses fonctions and the master's responsi- Anglin J.

bility in abeyance, in seeking the true interpretation
of the provision of the Quebec code under discussion
one may not improperly take into consideration, in a
case such as that before us, the reasoning on which the
English courts have dealt with analogous cases. After
careful comparison of all the authorities available
the only reasonable conclusion seems to me to be that
the limitation of the master's responsibility which it
was intended to impose by the words "dans les fonc-
tions auxquelles ils les ont employbs" was intended
to be substantially the same as that which English
courts understand to be imposed by the restriction
which they formulate in the phrase "in the course of
the employment."

The Cour de Cassation formerly held that a domestic
servant in the house of his master should be conclu-
sively reputed to be acting in the course of his employ-
ment (dans ses fonctions): S. 1860. 1.1013. But it has
since abandoned this doctrine, which created a legal
presumption of responsibility entirely outside the text
of the code, and has recognized that the master cannot
be held responsible for a wrongful act committed in his
house by his servant when not "dans l'exercice de ses
fonctions"; S. 1885, 1.21. In a more recent decision
it has been held that domestic servants in the house of
their master are prima facie reputed to be acting "dans
l'exercice des fonctions auxquelles ils sont exploybs";
D. 1893, 2.296. Compare Boyle v. Ferguson (1);
Stewart v. Baruch (2).

(1) [1911] 2 Ir. R. 489, at p. 496. (2) 103 N.Y. App. Div. 577, at
79089--11 p. 580.
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It would almost seem as if the same court, impelled
CuRsEY no doubt by the motive which has prompted legisla-

*0.
LATREILLE tion in Quebec and elsewhere subjecting owners of
Anglin J. automobiles to special burdens greater than the com-

mon law would impose, has been disposed to hold the
owner of an automobile liable for any use made of it
by his chauffeur taking advantage of the control which
his duties give him, however foreign to the work for
which he is actually employed and however contrary
to orders which in an English court would be regarded
as limiting the sphere of the employment. It is pos-
sible, although unlikely, that there may be a reaction
in regard to this particular application of Art. 1384
C.N., and that the French Courts may ultimately
reach the conclusion that the imputation of responsi-
bility to the master in a case such as Picon c. Peltier (1)
is "en dehors de toute texte" and involves legislative
rather than judicial action. But it must be conceded
that if the text of the Quebec code were identical with
that of the Code Napol6on and we were bound in
interpreting it to treat modern decisions of the Cour
de Cassation as binding us in cases arising under the
civil code, as we do judgments of the Privy Council
and House of Lords in cases from the other provinces,
we would probably find ourselves compelled to allow
this appeal.

We find not a little support, however, in French
authors and jurisprudence for what seems to me the
more reasonable view taken by the English courts in
regard to the particular phase of the master's respon-
sibility under consideration, as illustrated in such
cases as Story v. Ashton (2), and Rayner v. Mitchell
(1). (See also McCarthy v. Timmins, (2); Cavanagh

(2) L.R. 4 Q.B. 476.
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v. Dinsmore, (3). Thus it is not disputed that the 1920

responsibility imposed by Art. 1054 C.C. is "de droit CURLEY

6troit" and that the condition attached to it must LATREILLE

actually exist in the case of the master: Anglin J.

Dans certaines de ses applications (says Planiol referring to the
master's responsibility for acts of his servant Vol. 2. No. 911), cette
responsabilit6 est v6ritablement inique; c'est l'exag6ration d'une ide

admise A la l6gire par Pothier et fond6e sur un 6tat social disparu.

As Demolombe puts it the act for which the master
may be held must be committed by the servant "comme
tel en sa qualit6." It must either be committed in
discharging, or be directly connected with, the work
for which he is employed, S. 1904, 2, 298. The master
is not responsible when the servant "va contre sa
fonction." Rev. Trim. 1917, 135-where the servant
"en se servant de l'automobile agissait A l'insu de son
patron et en son nom personnel." M. Wahl Rev.
Trim. 1908, p. 14.

Pour que l'accident peut engager la responsabilit6 (du mattre), il
faudrait que le cheval et la voiture eussent 6t conduits par ses ordres
ou dans son int6r~t. S. 1869. 2, 43.

Notwithstanding the comparatively recent decision
in Picon c. Peltier (4) and what has been stated in some
of the other recent French cases, I am not satisfied
that it is even yet conclusively settled in France that
when a chauffeur, who takes advantage of the fact
that he has the custody of his master's automobile to
start out with it without'his master's knowledge and
contrary to his orders "on a frolic of his own," while
so using it by his fault injures a third person, the master
is responsible for the damage. In English law he
certainly is not.

(1) 2 C.P.D. 357. (3) 19 N.Y.S.C. 465.

(2) 178 Mass., 378. (4) 1908. 1. 351.
79089-111
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1920 The case at bar must be determined in the last
CURLEY analysis, however, upon the interpretation of the pro-

LATREILLE vision of Art. 1054, of the Civil Code of Quebec, which
Anglin J. admittedly states the condition of the defendant's

responsibility. I find no ambiguity or uncertainty in
the phrases "in the performance of the work for which
they are employed" and "dans l'ex6cution des fonc-
tions auxquelles ils sont employds," when they are
read together, as they must be. As applicable to this
case both alike exclude the defendant's liability.
Lauzon was acting neither "dans 1'exercice de ses fonc-

tions" nor "A l'occasion de cet exercice" but "en
dehors de ses fonctions"-"en dehors de son service"-
during his joy-ride on the night in question. So far
as they may be considered, English authorities uphold
this conclusion and French modern authorities, even
were we bound by them, although on the whole ad-
verse, are not uniform in forbidding it.. I rest my
conclusion, however, upon my opinion that according
to its "plain letter and express provision" Art. 1054
C.C. excludes the defendant's liability and that
recourse to authority should therefore be unnecessary,
Herse v. Dufaux (1).

I would dismiss the plaintiff's appeal.

BRODEUR J. (dissenting).-Cette cause pr~sente une
int6ressante question concernant la responsabilit6 de
la faute d'autrui. Il s'agit de savoir si un propridtaire
d'automobile est responsable d'un accident caus6 par
son chauffeur qui, ayant requ l'ordre de reconduire la
voiture au garage, s'en est servi pour faire une pro-
menade d'agr6ment au cours de laquelle cet accident
est survenu.

(1) L.R. 4 P.C. 468, at p. 489.
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Le jury a 6 favorable A la demande. La cour 1

de r6vision a maintenu le verdict du jury et a con- CURLEY

damn6 le propri6taire de l'automobile. La cour LATREILLE

d'appel (1) a renvers6 ce jugement en se basant princi- Brodeur J.

palement sur la cause de Halperin v. Bulling (2),
d6cid6e par la Cour Supreme au sujet d'un accident
survenu dans des circonstances A peu pros semblables
et oii nous avons jug6 que, suivant la d6cision rendue
en Angleterre dans la cause de Storey v. Ashton, (3),
le propri6taire de l'automobile n'6tait pas responsable.

J'ai dit dans cette cause de Halparin v. Bulling (2)
que je me consid6rais li par la jurisprudence anglaise,
vu que cette cause provenait du Manitoba, mais que
notre d6cision ne devrait pas 4tre consid6r'6e comme
un pr6c6dent dans Quebec, vu que la responsabilit6
du maitre en droit civil repose sur des principes diff6-
rents.

Il s'est soulev6 dans la pr6sente cause quelques diffi-
cultis sur l'interpr6tation du verdict du jury et sur la
question de savoir si le chauffeur 6tait "dans l'ex6cu-
tion des fonctions.auxquelles il 6tait employ6". Mais
en prenant la version la plus favorable au d6fendeur
intim6 Latreille, c'est-A-dire celle donn6e par la cour
d'appel, (1) je considbre qu'il a engag6 sa responsa-
bilit6. Voici ce que dit la cour d'appel (1) pour
arriver A sa conclusion que le chauffeur Lauzon n'6tait
pas dans l'exercice de ses fonctions:-

It is proved.... that the said Lauzon on the night in question had
driven the motor car to different places in the city in violation of his
employer's orders, at one of which places he took supper and was after-
wards in the act of giving three of his personal friends a ride in the car
when about midnight he drove the car against respondent's son and
killed him.

(1) Q.R. 28 K.B. 388. (2) 50 Can. S.C.R. 471.
(3) L.R. 4 Q.B. 476.
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192 Il est admis de tous que le nomm6 Lauzon 6tait
CURLEY A 1'emploi du d6fendeur comme chauffeur de son

LAIREILLE automobile et qu'il d6sob6issait aux ordres de son
Brodeur J. patron quand il a fait la course au cours de laquelle

I'accident est survenu.
Ces faits prouv6s et admis, il reste A savoir s'ils

constituent en droit un cas de responsabilit6 pour le
propri~taire. C'est la question que nous avons A
d6cider.

Je considbre que la cour d'appel a fait erreur
en s'autorisant d'une d6cision anglaise pour juger
la pr6sente cause. Les textes du droit civil et de la
jurisprudence anglaise peuvent paraitre A premibre
vue avoir beaucoup de similitude. Mais il est toujours
dangereux d'aller chercher dans le droit anglais des
autoritds ou des d6cisions qui se seront inspir6es d'un
systime propre A ce corps de loi mais qui seraient

absolument 6trangbres aux principes g6ndralement
suivis dans le droit civil. Voici, nous dit-on, deux
textes de loi indentiques. Le maitre est responsable
des actes de son serviteur "in the performance of the
work", dit l'article 1054 du code civil. Les auteurs
dans le droit anglais disent "in the course of his em-
ployment in his master's service" (Smith, Master
& Servant, 6th Ed. p. 263) et la jurisprudence anglaise
dans la cause classique de Barwick v. English Joint
Stock Bank (1), jug6e en 1867, se sert de l'expression
"in the course of the .service and for the master's
benefit". On pr6tend que les termes sont identiques
et qu'alors la cour d'appel a bien jug6 la prdsente
cause en appliquant notre d6cision de Halparin v.
Bulling (2).

Si les termes sont identiques, si la loi est la mime

(2) 50 Can. S.C.R. 471.
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dans les deux pays, comment s'expliquer alors cette 1920

diff6rence considerable dans l'application des mimes cURLEY

textes au suj et du compagnon de travail (fellow servant). LATREILLE

En Angleterre et dans les provinces anglaises, on ne Brodeur J.

donne pas de recours contre le patron quand un
employ6 est bless6 par son compagnon de travail;
et cependant ce compagnon de travail est bien dans
l'exercice de ses fonctions, "in the course of his em-
ployment and in his master's service". Smith, op.
cit. p. 263.

La cause de Priestly v. Fowler (1) 6nonce cette
jurisprudence qui est encore suivie en Angleterre et
dans les provinces anglaises du Canada o'i il n'y a
pas de droit statutaire. Celui qui oserait invoquer
une telle jurisprudence sous notre droit civil serait
bien mal venu h ce faire, car elle est entibrement
oppos6e aux principes 616mentaires de la responsa-
bilit6. Aubry 9 Rau, 46me. 6d., vol. 4, p..760.

Cependant les textes sont A peu pris dans les m~mes
termes. Alors pourquoi cette difference dans les deux
pays? C'est que la thdorie de la responsibilit6 de la
faute d'autrui repose en Angleterre et dans Quebec
sur des principes bien diff6rents. En Angleterre
une personne est responsable de sa propre faute, mais
ce n'est qu'h une p~riode assez r~cente (1867) que
l'on a donn6, dans des termes que Pollock considare
classiques, les cas of' le patron est responsable des
actes de son employ6. On ne s'est pas d6parti dans
le droit commun de la doctrine du "common employ-
ment" 6nonc6e dans Priestly v. Fowler (1).

La responsablit6 du patron pour la faute de son
employ6 n'est appliquie qu'avec r6ticence et circons-
pection, l'on dirait presqu'A regret. Il a fallu

(1) 3 M. & W. 1.
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1920 l'intervention du Parlement, sur la pression des organi-
CURLEY sations ouvribres, sous forme d.'Employers Liability

LATREILL Act" et de "Workman's Compensation Act" pour
Brodeur J. 6tendre la responsabilit6 du maitre. Mais 1A oit

ces actes n'ont pas 6t6 adoptis et quand il ne s'agit pas
d'ouvriers industriels, on est encore r~gi par les vieux
principes de la doctrine du "common employment"
ou "fellow servant", principes qui rdpugnent A notre
id6e de la responsabilit6 sous le droit civil.

Maintenant sur quoi cette jurisprudence anglaise
est-elle bas6e? Pollock on Torts, 86me 6dition, p. 77,
discute cette question et dit:

No reason for the rule, at any rate, no satisfactory one, is com-
monly given in our books.

Si nous consultons, au contraire, la doctrine du
droit civil sur la matiare, nous voyons lA quelle est la
raison de la responsabilit6 du maitre pour les actes
de son serviteur. Elle repose sur le principe que le
maitre ne doit employer que de bons serviteurs,

Pothier, dans son Trait6 "Des obligations," No.
121, dit que la responsibilit6 a 6t6 6tablie

pour rendre les mattres attentifs A ne se servir que de bons domes-
tiques.

Nous retrouvons le mime principe 6nonc6 dans
Demolombe, vol. 31, No. 610, Colmet de Santerre,
vol. 5, No. 36, et dans Laurent, vol. 20, No. 582.

Les auteurs du Code Napoleon ont consacr6 cette
doctrine. Ils sont mime plus s6v6res A l'6gard des
mattres qu'A I'6gard du pore de famille. Ce dernier,
sous 1'empire du Code Napoleon et sous notre code
(Art. 1054 C.C.) peut 6viter d'Atre tenu responsable
des fautes de son enfant en prouvant qu'il n'a pu
emp~cher le fait qui a caus6 le dommage.
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Nous trouvons dans Locre, Vol. 6, p. 280, les rai- 1920

sons pour lesquelles les auteurs de Code Napoleon frap- CURLEY

paient plus sivrement le maitre que le pare dans le LATREILLE

cas de la responsabilit6 de la faute d'autrui. Brodeur J.

La responsabilit6 du maitre existe en France et
dans Qu6bec, meme dans le cas ohi le serviteur a agi
de son propre mouvement, sans ordres ni instructions
de son maitre.

Aubry & Rau, vol. 4, 46me 6d., p. 759; Touillier,
vol. 11, p. 284; Larombibre, art. 1384.

Cette responsabilit6 existe 6galement dans le cas
oii le serviteur a abus6 de ses fonctions. C'est la
pr6sente cause. Demolombe, vol. 31, NO 614; Lau-,
rent, vol. 20, No 506; Revue Trimestrielle, 1917, p. 134.

Comme dit Demolombe, qui a 6crt toujours avec
la plus grande mod6ration, la responsabilit6 du maitre
ne cesse que dans le cas oa

le fait qui a produit le dommage n'a pas de rapport avec les
fonctions auxquelles il (le pr6pos6) 6tait employ6

ou, comme dit Dalloz, 1874, 2, 52,

dans le cas oa la faute ne se rattache pas aux fonctions d'une
manibre quelconque par des circonstances de temps, de lieu et de
service.

Quelles 6taient les fonctions de l'employ6 Latreille?
C'6tait d'6tre chauffeur de son automobile. II en
avait la conduite et le contrble. Il est vrai qu'il
avait, le soir en question, d6sob6i A ses ordres; mais
cette d6sob6issance n'enlevait pas la responsabilit6
du maitre. Pourquoi? Parce que ce serviteur 6tait
un mauvais serviteur; et alors, comme disent Pothier
et les autree auteurs, le maitre a eu tort d'engager un
mauvais serviteur et de lui confier une machine dont
son serviteur pouvait se servir pour ses propres fins.
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1920 Des d6cisions ont t rendues en France sur des cas
CURLEY analogues. Je citerai entr'autres celle rapport6e dans

V.
LATREILLE Dalloz, 1908, 1, 351, qui a 6t6 rendue par la Cour de
Brodeur J. Cassation dans la cause de Picon v. Peltier. Le

jug6 est come suit:-

Les maltres ou commettants sont responsables non seulement du
dommage caus6 par leurs domestiques ou pr6pos6s dans 1'exercice
normal ou r6gulier des fonctions auxquelles ceux-ci sont employ6s,
mais encore du dommage r6sultant de l'abus de ces fonctions. (C.
Civ. 1384.)

Ainsi le propri6taire d'une voiture automobile est civilement
responsable d'un accident caus6 bar le fait du m6canicien pr6pos6 par
lui A la conduite de cette voiture, dans le cas m~me ofi ce m6canicien,
ayant regu de son mattre Fordre de reconduire la voiture au garage, s'en
est servi pour faire une promenade d'agriment au retour de laquelle
1'accident est arriv6.

Le note publibe sous cette decision n'est pas signde;
mais elle est fort int6ressante. Les citations qui y
sont faites d~montrent que cette d6cision de la Cour
de Cassation est conforme h la jurisprudence et A la
doctrine.

Sainctelette, qui est un auteur recherch6, a 6crit tout
un trait sur la "Responsabilit6 des propridtaires
d'automobiles." Voici ce qu'il dit aux num6ros 188
et 189 de cet ouvrage:-

Ainsi, je donne 1'ordre A mon chauffeur de m'attendre A la porte
d'une maison od je viens d'entrer; en d6pit de mes instructions il
profite de mon absence momentan6e pour faire avec ma voiture une
course personnelle ou un tour de promenade. Ou bien supposons que je
charge mon m6canicien de conduire dans ma voiture un de mes amis
A une ville voisine, et que je lui recommande de revenir aussit~t; mon
chauffeur, une fois la course faite, s'attarde dans cette ville, y m~ne
joyeuse vie, prom~ne ses amis dans mon automobile et finit par causer un
accident. Ou bien encore je suppose que, devant m'absenter de chez moi
pour faire un voyage, je d6fends A mon chauffeur de sortir avec l'auto-
mobile durant mon absence; A peine suis-je parti qu'il viole la d6fense
que je lui ai faite. Enfin, supposons qu'A la fin de la journ6e, n'ayant
plus besoin de la voiture, j'enjoigne A mon m6canicien de la reconduire
au garage; il en profite pour faire une promenade d'agr6ment au cours
de laquelle il cause un accident.
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Suis-je, dans ces diff6rents cas, responsable du fait de mon mica- 1920
nicien? Autrement dit, a-t-il agi dans l'exercice de ses fonctions, C
ou bien, au contraire, 1'accident s'est-il produit en dehors de ses fonc- V.
tions? Notons bien que le chauffeur n'avait pas requ mandat de se LATREILLE

servir de la voiture et que s'il 'a fait, c'est A l'insu de son mattre, et Brodeur J.
parfois au m6pris d'une d6fense formelle. Peut-on dire, dans ces con-
ditions, que la faute commise par le pr6pos6, en dehors de tout travail
command6 et mame en violation d'instructions reques est r6put6
se rattacher aux fonctions au point d'engager la responsabilit6 du com-
mettant?

189.-La jurisprudence pose un principe que les mattres ou com-
mettants sont responsables, non seulement du dommage caus6 par leurs
domestiques ou pr6pos6s dans 1'exercice normal et r6gulier de leurs
fonctions, mais encore de celui qui r~sulte de l'abus de ces fonctions.

Le dommage qui ne se rattache aux fonctions que par un abus qui
en est fait engage la responsabilit6 du commettant. Il s'en suit que ce
dernier est responsable lorsque le prbpos6 a agi non seulement sans
autorisation, mais encor au m6pris d'une d6fense formelle qui lui
aurait 6t6 faite. Dans ces cas la responsibilit6 civile du commettant
d6coule, en droit, de cette id6e qu'il a mal choisi son pr6pos6 ou qu'il
n'a pas suffisamment veill6 A la bonne ex6cution de son ordre ou au
respect de la d6fense qu'il a faite.

Il me semble qu'il vaut bien mieux pour nos cours
dans Qu6bec suivre ces opinions que celles qui ont 6t

6nonc6es dans une jurisprudence oi A regret on semble
reconnattre aux victimes du serviteur quelques droits
contre son maitre, et oi 'on declare encore que le
maitre ne saurait etre responsable de la faute du
compagnon de travail qui l'aurait bless&.

Mais, on dit, P'article 1054, C.C. n'est pas absolu-
ment dans les m6mes termes que l'article corres-
pondant du Code Napolon. II n'y a pas de diff6rence
en tant que le sujet qui nous occupe est concern6.
On dit dans le Code Napol6on que les maitres sont
responsables du dommage caus6 par leurs domestiques
dans les fonctions auxquelles ils les ont employ6s.
Notre article dit "dans 1'6x6cution des fonctions."

Je ne vois pas dans ces termes une diff6rence qui
puisse influer sur le litige actuel. Le serviteur dans
notre cas est chauffeur d'automobile. C'est IA sa
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fonction et c'est dans l'exercice de cette fonction
CURLEY qu'il a caus6 l'accident. Les auteurs en France

LATREILLE d'ailleurs en discutant le sujet se servent presque
Brodeur J. toujours de l'expression "dans I'exercice des fonctions."

Voyez Demolombe, au vol. 31, No. 614, qui, en don-
nant la premibre condition sous laquelle on peut
r6clamer dit

II faut, 10 que le fait soit l'un de ceux dans lesquels consiste
l'exercice m~me de la fonction A laquelle il (le serviteur) est employ6.

On a discut6 en France la question de savoir si un
dommage caus6 A l'occasion des fonctions pouvait
engager la responsabilit6. Mourlon est d'avis que non.
Laurent, Beaudry-Lacantinerie et Aubry & Rau sont
d'une opinion contraire.

Mais l'accident qui nous occupe n'a pas eu lieu A
l'occasion, comme dans le cas souvent cit6 du cocher
qui par malice frappe quelqu'un avec son fouet, mais
je suis d'opinion que Lauzon a commis sa faute dans
l'exercice de ses fonctions comme chauffeur d'auto-
mobile.

Nos codificateurs se sont inspirs du Code Napoleon
pour r6diger notre article 1054, comme ils le disent
dans leur rapport dont voici le texte-

Les articles du chaptire III des d61its et quasi-d6lits correspondent
aux articles du code frangais, sauf quelques changements dans les ter-
mes pour obvier aux objections soulev6es contre eux.

On r6fare 6videmment au mot "pr6pos6s" qui se
trouve au Code Napoleon et que l'on a remplac6 dans
notre code par le mot "ouvriers".

Pour toutes ces raisons, je crois que la Cour d'Appel
(1) a err6 en basant son jugement sur une d6cision

rendue sous le droit anglais et sous un systime qui
n'a pas pour le mattre la mime s6v6rit6 que le code civil.

(1) Q.R. 28 K.B. 388.
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II s'agit dans notre cas de bien se p~n6trer de l'esprit 1920

de la loi, de ses motifs et de son but. On les trouve CURLEY

dans le caractbre et l'opinion de ses r6dacteurs et LATREILLE

dans les esprits de ses jurisconsultes. Nous avionS Brodeur J.

tout cela dans Pothier, dans le Code Napol6on, dans
les conmentateurs, dans le rapport de nos codifica-
teurs, et dans notre code m~me, qui a t6 pr6par6
avant que la jurisprudence anglaise avec ses termes
plus ou moins certains et d6finfs ait d6termind le cas
oa le serviteur pourrait engager la responsabilit6 de
son mattre. Nous savons dans le droit francais
sur quoi repose la responsabilit6 du mattre; et Pollock
nouws enseigne, au contraire que dans la jurisprudence
anglaise
no reason for the rule, at any rate no satisfactory one, is com-
monly given.

N'est-il pas plus rationel, dans ces circonstances,
de suivre la jurisprudence frangaise telle qu'6noncie
par la Cour de Cassation en 1908? Je remarque avec
une certaine appr6hension la tendance qui existe
de juger les causes de Qu6bec A la lumibre des pr6c6-
dents anglais. Les remarques que je viens de faire
dans la pr6sente cause et I'esprit de la loi dans les
deux syst~mes nous d6montrent combien il est dange-
reux de sortir d'un systime pour aller chercher dans
un autre des pr6c6dents qui reposent parfois sur
des principes assez faiblement reconnus et parfois
opposes, malgr6 que le texte put paraitre A peu pris
identique.

Pour ma part, je prdfbre baser ma decision sur la
d&cision de la Cour de Cassation, parcequ'elle a 6t6
rendue sous une loi que nos codificateurs d~clarent
eux-mimes avoir adopt6e.

L'appel devrait 6tre maintenu avec d6pens et le
jugemerit de la Cour de Revision r6tabli.
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1920 MIGNAULT J.-Il y a dans cette cause une question
CUBLEY intressante quantA la port6e du dernier alinda de

V.
LATREILLE l'article 1054 du code civil qui se lit comme suit:

Mignault J. Les mattres et commettants sont responsables du dommage
caus6 par leurs domestiques et ouvriers, dans l'excution des fonctions
auxquelles ces derniers sont employds.

L'alinda 3 de 1'article 1384 du Code Napoleon dit:
Les mattres et commettants (sont responsables) du dommage

caus6 par leurs domestiques et pr~poss dans les fonetions auxquelles
ils les ont employds.

On enseigne en France que les dispositions qui
rendent une personne responsable du fait d'un autre
6tant fonddes sur une pr6somption l6gale de faute,
doivent par cela m~me recevoir une interpr6tation
stricte. Beaudry-Lacantinerie et Barde, Obligations,
No. 2938.

Il y a quelques diff6rences d'expressions entre
notre article et la disposition correspondante du
code frangais. Ainsi le mot "ouvriers" n'a pas, dans
le langage ordinaire, un sens aussi 6tendu que l'ex-
pression "pr~pos6s." Ajoutons qu'alors que l'article
1384 C.N. dit "dans les fonctions", &c., notre article
emploie une expression un peu moins g6n6rale en disant
"dans l'ex6cution des fonctions" &c., sens que la
version anglaise rend encore plus pr6cis en disant:
"in the performance of the work for which they are
employed".

Je viens de signaler les diff6rences d'expressions
entre le dernier alin6a de notre article 1054 et l'alinda
3 de l'article 1384 du code civil frangais. Il importe
maintenant de determiner si notre article doit recevoir
la m~me interpr6tation que l'article 1384. En d'autres
termes, pouvons-nous, avec notre texte, accueillir ici
les solutions de la doctrine et de la jurisprudence fran-
gaises fond6es sur le texte du Code Napol6on?
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Ces solutions peuvent se r6sumer briavement. 1920

Ainsi MM. Baudry-Lacantinerie et Barde, (Obli- CURLEY

gations, t. 4 NO 2914), disent:- LATREILLE

Mignault J.
Mais ces expressions "dans les fonctions auxquelles ils ont t6

employ6s" ne signifient pas que les faits A raison desquels les mattres
et commettants peuvent 8tre d6clar6s civilement responsables doivent
constituer 1'exercice m~me des fonetions des domestiques ou des prd-
pos6s. La condition exig6e par la loi se rencontre lorsque les faits
dommageables ont 6t0 accomplis soit dans l'exercice de ces fonctions
soit m6me A 1'occasion de cet exercice, et alors meme que le dommage
r~sulte d'un abus des dites fonctions.

Et au num6ro 2911, les m~mes auteurs enseignent
que

Le mattre ou le commettant serait responsable m&me du fait
dommageable que le domestique ou le pr6pos6 aurait commis non seule-
ment & son insr et sans son ordre, mais aussi malgr6 sa d6fense la plus
formelle. Le motif de la loi conduit 4cette solution, car la circons-
tance que nous supposons maintenant ne fait point disparattre la
faute dont le mattre ou le commettant s'est rendu coupable en choisis-
sant mal son domestique ou son pr6pos6.

Ainsi, en France, la responsabilit6 du maitre est
engagde dans la plupart des cas oti la faute de son
domestique ou prdpos4 cause un tort h autrui, et le
maitre n'4chappe A cette responsabilit6 que lorsqu'il
appert que le fait incrimin6 est entibrement 6tranger
aux fonctions du domestique ou pr~pos6.

Etant donn6 que l'interpr6tation stricte s'impose
en cette matibre, je ne puis me convaincre que le
texte de notre article nous autorise A accueillir toutes
les solutions que je viens d'indiquer. Ainsi, dans
la province de Qubbec, le maitre et le commettant
sont responsables du dommage caus6 par leurs domes-
tiques et ouvriers dans l'exdcution des fonctions
auxquelles ces derniers sont employds, ou, pour citer
la version anglaise de 'article 1054, C.C., in the per-
formance of the work for which they are employed.
Ceci me parait clairement exclure la responsabilit6 du
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1920 mattre pour un fait accompli par le domestique ou
CURLEY ouvrier A l'occasion seulement de ses fonctions, si on ne

LATREILLE peut dire que ce fait s'est produit dans 1'excution de
Mignault J. ses fonctions. II peut souvent 6tre difficile de d6termi-

ner si le fait dommageable est accompli dans l'ex~cution
des fonctions ou seulement A leur occasion, mais s'il
appert r6ellement que ce fait n'a pas t accompli
dans l'ex6cution des fonctions du domestique ou
ouvrier, nous nous trouvons en dehors de notre texte.
L'abus des fonctions, si le fait incrimind s'est produit
dans 1'ex6cution de ces fonctions, entre au contraire
dans ce texte et entraine la responsabilit6 du maitre.
II va sans dire que le maitre ou commettant ne peut,
comme les autres personnes mentionnes en l'article
1054 C.C., repousser la responsablit6 en faisant voir
qu'il n'a pu empecher le fait qui a caus6 le dommage.

Dans la r6daction du dernier alinda de 1'article
1054 C.C. les codificateurs me paraissent s'Atre ins-
pirds de la doctrine de Pothier (6dition Bugnet) "Obli-
gations," No. 121, qui dit:-

On rend aussi les mattres responsables du tort caus6 par les d6lits
et quasi-d6lits de leurs serviteurs ou ouvriers qu'ils emploient A
quelque service. Ils le sont m6me dans le cas auquel il n'aurait pas
t6 en leur pouvoir d'empicher le d6lit ou quasi-d61it, lorsque les

d61its ou quasi-d6lits sont commis par les dits serviteurs ou ouvriers
dans I'exercice des fonctions auxquelles ils sont employ6s par leurs
mattres, quoique en 1'absence de leurs mattres, ce qui a 6t6 6tabli
pour rendre les maltres attentifs A ne se servir que de bons domes-
tiques.

A 1'6gard des d6lits ou quasi-ddlits qu'ils commettent hors de
leurs fonctions, les maitres n'en sont point responsables.

On me permettra de faire encore une observation
g6n6rale parce que plusieurs des honorables juges de la

cour d'appel me paraissent avoir assimild notre

droit, quant A la responsabilit4 des mattres et com-

mettants, au droit anglais sous 1'empire duquel on
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dicide que le maitre est responsable du fait dommagea- 1

ble accompli par son serviteur "in the course of his Cusll
employment", expression qui, dans leur opinion, LATREILLE.

rend la mime ide que "dans I'exercice des fonctions Mignault J.

auxquelles ces derniers. sont employ6s" ou, pour citer
encore la version anglaise de l'article 1054 C.C. "in
the performance of the work for which they are em-
ployed". Et ayant constat6, A leur avis, une iden-
tit6 de signification, les savants magistrats ont cit6
quelques d6cisions anglaises, et notamment I'arr~t
rendu par cette cour dans la cause de Halparin v.
Bulling (1) qui venait de la province du Manitoba.

Il est quelquefois dangereux de sortir d'un systime
juridique pour chercher des pr6c6dents dans un autre
systime, pour le motif que les deux systimes contien-
nent des rigles semblables, sauf bien entendu le cas oil
un syst~me emprunte A l'autre une rigle qui lui 6tait
auparavant 6trangbre. Alors m~me que la rigle est
semblable dans les deux, il est possible qu'elle n'ait pas
t6 entendue ou interpr6t6e de la in6me maniare dans

chacun d'eux, et, comme l'interpritation juridique-je
parle bien entendu de celle qui nous oblige-fait
r6ellement partie de la loi qu'elle interpr~te, il peut
tr~s bien arriver que les deux ragles, malgr6 une
apparente similitude, ne soient pas du tout iden-
tiques.

Je ne fonderai donc pas les conclusions que je crois
devoir adopter en cette cause sur aucun pr6c6dent
tir6 du droit anglais, pas m6me sur la cause de Halparin
v. Bulling (1), mais je me baserai uniquement
sur le texte de l'article 1054 C.C. La revue trbs
compl~te que mon honorable colligue, M. le juge

(1) 50 Can. S.C.R. 471.

79089-12
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12 Anglin, fait de la jurisprudence tant frangaise
CURLEY qu'anglaise d6montre combien il vaut mieux s'en

LATREILLE. tenir au texte de notre article, texte qui ne prite
Mignault J. A aucun 6quivoque, que de chercher A d6gager une

r6gle ou un principe d'une infinit6 d'arrets d'espice.
Il me semble d'ailleurs bien inutile de chercher cette
r6gle, puisque nous l'avons en des termes tris clairs
dans notre code civil, et si la jurisprudence frangaise
et les opinions d'auteurs qu'invoque mon honorable
collfgue, M. le juge Brodeur, vont au del de cette ragle,
c'est la rigle elle-mime, et non cette jurisprudence
et ces opinions, que nous devons suivre et appliquer.

Dans l'espice, je suis d'opinion que Lauzon n'6tait
pas dans 1'ex6cution des fonctions auxquelles il 6tait
employd quand il a tu6 Elliott. La rdponse du jury
A la question 5 est une r6ponse que le jury ne pouvait
raisonnablement donner en examinant toute la preuve
(art. 501 C.P.C.). Le t6moignage de Lauzon porte
le cachet de l'invraisemblance et m~me de 'absurdit6,
et malgr6 ma r6pugnance A intervenir dans une matibre
de ce genre, je suis force de dire qu'aucun jury- ne
pouvait dans 'espace raisonnablement arriver A la
conclusion que Lauzon, lors de l'accident,

was performing work for which he was engaged by the defendant.

Il ne s'agit pas ici d'un cas d'abus, par le serviteur,
des fonctions que son maitre lui a confi6es, mais d'un
acte accompli entibrement en dehors de ces fonctions,
et pendant qu'avec des copains semblables A lui, il se
donnait le luxe d'un "joy-ride" A une vitesse effrinde
A travers les rues de Montr6al. Pour cela, il a sorti
l'automobile de son mattre du garage o'I il l'avait
entr6e, et son pr6texte que, quand il a tu6 Elliott,
il essayait, "testait", la machine, est une histoire
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absurde et invraisemblable que le jury ne pouvait 1920

raisonnablement croire. CURLEY
V.

Je n'ai pas perdu de vue la disposition de l'article LATREILLE.

1406 des statuts revis6s, 1909, tel qu'amend4 par la Mignault J.

loi 3 Geo. V. ch. 19, sect. 3. Avant cet amendement
l'article 1406 rendait le propridtaire d'un v6hicule-
moteur responsable de tous accidents ou dommages
caus6s par son v~hicule-moteur dans un chemin
public ou place publique. On a sans doute trouv6
trop rigoureux cet article qui cr~ait une responsabilit6
absolue A la charge du propri6taire, m6me dans le cas
d'un pur accident, et I'amendement impose au propri6-
taire ou conducteur le fardeau de la preuve que la
perte ou le dommage n'est pas d-a A la n6gligence ou
A la conduite rdpr6hensible du propri6taire ou du
conducteur. Cette loi ne modifie pas A mon avis le
droit commun quant A la responsabilit6 de sa propre
faute (art. 1053 C.C.) ou de la faute d'autrui (art.
1054 C.C.) mais elle oblige le d6fendeur A prouver
qu'il n'est pas dans les conditions d'oA d~coulerait
d'apris le droit commun, sa responsabilit6 pour le
fait dommageable.

Il est vrai que le jury, quand on lui pose la question 6:

Was the said accident due to the fault and negligence or want of care
of the defendant or his driver? If so, in what did the said fault or
negligence consist?

rdpond (je cite cette rdponse textuellement):

As no evidence was produced to the contrary, we find that the
defendant was negligent in omitting to satisfy himself from time to
time as to whether the chauffeur or driver had car out against orders;
but particularly throw blame on the driver for his want of competence
in the way of driving, as in his evidence he said that something was wrong
with the car, and in spite of that driving on St. Lawrence Boulevard
at excessive rate of speed, not stopping behind stationary street car
and pass same on left hand side, all contrary to the vehicle laws of tha
Province of Quebec.

79089-12"
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Mais puisqu'il s'agit de savoir si le dfendeur 6tait
GURLEY persornellement en faute, il convient de dire que la

LATREILLE. faute que le jury reproche au d6fendeur, c'est de ne
Mignault J. pas s'6tre enquis de temps h autre si le chauffeur

avait sorti son automobile contre ses instructions,
ce n'est pas d'avoir employ6 un chauffeur incomp6tent,
et le jury ne trouve le d~fendeur coupable de cette
faute que parce qu'aucune preuve au contraire n'avait

t6 faite. Or la preuve constate que le d6fendeur a
pris des renseignements au sujet de son chauffeur avant
et apris l'avoir engag6 et qu'il a donna des instruc-
tions au propridtaire du garage de ne pas laisser
sortir l'automobile aprbs dix heures du soir. Il n'y
a rien au dossier, pas plus que dans les r6ponses du
jury, qui fasse voir que le d6fendeur ait t coupable
d'une faute ayant un rapport quelconque avec l'ac-
cident, et en supposant mime que la preuve constate-
rait que le d6fendeur n'a pas surveinl son chauffeur-et
elle ne le constate pas-rien n'aurait justifi6 le jury
A dire que la surveillance la plus compl~te aurait

empech6 Lauzon de faire sa tourne folle le soir de
I'accident.

Je suis donc d'avis de renvoyer l'appel avec d~pens.

Appeal dismissed with costs.

Solicitors for the appellants: Lallamme, Mitchell &
Callaghan.

Solicitors for the respondent: Busteed & Robertson.
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NAPOLEON GAUVREAU (DEFENDANT) APPELLANT; 1919

*Nov. 12, 13.

AND 1920

*Feb. 3.
CHARLES NEIL PAGE (PLAINTIFF)

RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Highways-Dedication-User-Prescription-"Chemin de toldrance"-
Municipal road-Constitutional law-'"Municipal and Road Act
of Lower Canada," .(C.) 1855, 18 Vict., c. 100, s. 41, s. s. 8 and 9-
Arts. 749 and 750, Municipal Code.

The appellant dug a well and laid a water pipe on a certain road and
the respondent took against him an action ndgaloire de servitude,
alleging ownership in the land. The appellant's plea was that the
road had been a public highway for over forty years and thus
became the property of the corporation either by dedication or
by prescription of thirty years; he also invoked the prescription
of ten years enacted by the statute 18 Vict. c. 100; and he further
alleged that he had obtained the permission of the Municipal
Council.

Held that there had been no dedication, as the existence of the neces-
sary animus dedicandi on the part of the respondent or his pre-
decessors in title has not been established, and that the pre-
scription of thirty years could not be invoked as the possession of
the public as owner was neither exclusive nor unequivocal.

Semble, per Anglin J., that, under the law of Quebec, a highway may
be created by dedication. Brodeur J., contra and Mignault J.,
dubitante.

Per Anglin, Brodeur and Mignault JJ.-The sub-sections 8 and 9 of
18 Vict. c. 100, s. 41 are applicable only to roads which have been
in existence and in public use for ten years before the first of
July, 1855. Harvey v. The Dominion Textile Co. (59 Can. S.C.R.
508) followed.

*Present:-Idington, Duff, Anglin, Brodeur and Mignault JJ.
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1919 Per Anglin, Brodeur and Mignault JJ.-Even if the road was a chenin
de toldrance subject to articles 749 and 750 of the former municipal

AVR code, the ownership of the land still remained in the respondent
PAGE. and the appellant had no right to do the works complained of.

Judgment of the Court of King's Bench (Q.R. 27 K.B. 490) affirmed.

APPEAL from a judgment of the Court of King's
Bench, Appeal side, Province of Quebec (1) reversing the

judgment of the Superior Court, Roy J., and main-

taining the respondent's action.
The appellant and the respondent both lived in

St. Octave-de-M~tis, in the province of Quebec.
In that village two roads crossed at right angle, the

main road or maritime road and the church road or

Kempt road. The grand-father of the respondent was
the owner of a property having both roads as bound-

aries; and, having constructed his residence at a certain

distance from these roads, he opened a road communi-

cating with both and passing in front of his house.
This small road was always opened at both ends,

except during winter; and it was fenced on each side

except in front of the house. Until thirty years ago,
the respondent kept a store at his house, where was

also the post office of the village. The public was using

this small road continually, either to go to the store or

post office, or to shorten the distance from the mari-

time road to the church road. The road was kept

in order by the respondent except in the summer of

1916 when the corporation made small repairs. When

the cadastral plan was prepared in 1878, an official

number was given to this small road on the official

plans, after the surveyor had obtained from the father

of the respondent particulars as to these lands.

F. Roy K.C. for the appellant.
L. St. Laurent K.C. for the respondent.

(1) Q.R. 27 K.B. 490.
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IDINGTON J.-This appeal was well presented and 1920

counsel on either side seems to have left nothing GAUVREAU

unnoticed either in law or fact. Therefore, we have PAGE.

had some very interesting questions presented for our Idington J.

consideration which would, if the case had to turn
upon some of them, involve further investigation of
the basis upon which, the law of dedication rests in the
Province of Quebec, and much municipal legislation
might have to be considered if it were necessary to
follow that line of thought.

The Court of King's Bench has held that there
was no dedication under the peculiar circumstances
existent for over forty years under which the public
were permitted to use this alleged public highway, or
lane as I think it might more properly be called. I
cannot see that the court below erred at all in reaching
such conclusion and for that reason alone the appeal
should be dismissed. The many other interesting
questions I have referred to need not therefore be
examined.

DUFF J.-I am of the opinion that this appeal
should be dismissed.

ANGLIN J.-While I incline to the view that it is
sufficiently established that under the law of Quebec
a highway may be created by dedication (Chavigny
de la Chevrotikre v. Citl de Montreal; (1) Migne-
rand dit Myrand v. Ligard; (2) Rhodes v. Pirusse (3);
Harvey Dominion Textile Co. (4); I am clearly of the
opinion that the evidence in this case falls short of
what would be necessary to establish the existence

(1) 12 App. Cas. 149, at p. 157. (3) 41 Can. S.C.R. 264, at p. 273.
(2) 6. Q.L.R. 120 at p. 122. (4) 59 Can. S.C.R. 508.
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1920 of the necessary animus dedicandi on the part of the
GAUVREAU plaintiff or his predecessors in title. The position of

V.
PAGE. the house and barns on the plaintiff's property suffi-

Anglin J. ciently accounts for the opening of the lane or road in
question as a private way; and whatever significance
might otherwise be attached to the absence of gates
at the ends of the -road, where it abuts on the two
highways, the facts that the Post Office was located
in the plaintiff's house for many years down to 1881
and that Henry Page kept a store there sufficiently
account for any user of the road during that period by
persons seeking access to that building and for its
having been kept open as it was, without ascribing to
the owner an intention to dedicate it to the public as a
highway. Such an intention is not to be presumed
from acts of user which admit of another equally
probable or even more probable explanation.

For the same reason the user shewn during this
period would not avail to support title by prescription.
The possession of the public was neither exclusive
nor unequivocal. It was concurrent with the owner's
user for his private purposes.

Morebver the cadastral plan drawn up in 1881 in
accordance with a survey made in 1878 based on
information supplied by the Pages affords evidence of
an assertion of ownership of the road by them. It is
given a cadastral number on this plan. One act of
this kind by the owner is of much more weight upon
the question of intention than many acts of enjoyment.
Poole v. Huskinson; (1) Chinnock v. Hartley District
Council. (2) After 1881 many acts of interruption of
user by the owner are shewn by the evidence.

(1) 11 M. & W. 827 at p. 830.
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Moreover, if the road in question became a high- 1920

way by dedication, the ownership of the soil would GAUVREAU

have remained in the plaintiff and the defendant PAGE.

could not justify sinking a well and carrying a pipe Anglin J.

under the surface of the road.
I discussed the purview and operation of the statute

18 Vict. ch. 100, very fully in Harvey v. Dominion
Textile Co., (1) and I adhere to the view there expres-
sed. That statute does not apply to a road first opened
in 1847.

If Arts. 749 and 50 of the Municipal Code apply,
since they deal with roads established in a particular
manner, they must be regarded as exceptions to Art.
752, which deals with municipal roads generally and
effect must be given to their explicit provisions that
the property in the land over which roads within
their purview are carried continues vested in the
owner or occupant. Although, therefore, Arts. 749
and 750 should apply to the road here in question, the
defendant was nevertheless a trespasser in digging
a well and laying a water pipe in it. Permission of
the Municipal Council could not authorize such an
invasion of the plaintiff's property.

The appeal in my opinion fails and should be dis-
missed with costs.

BRODEUR J.-Il s'agit dans cette cause de savoir si
une route communiment appel~e "Chemin Page" et
qui porte le no 6 sur le cadastre de la paroisse de St-
Octave de M6tis est la propri6t6 de la corporation
municipale ou de l'intimb Page.

L'appelant, avec l'autorisation des autorit6s muni-
cipales, a creus6 un puits sur le bord de cette route

(1) 59 Can. S.C.R. 508.
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1920 et y a pos6 des conduites d'eau. Une action n~ga-
GAUVREAU. toire de servitude est maintenant institude contre lui

V.
PAGE. par l'intim6 Page qui pr6tend que lui et ses auteurs ont

Brodeur J. toujours 6 propri6taires de cette route. L'appelant
dit, au contraire, que la corporation municipale en est
devenue. propri6taire par abandon (dedication), par
prescription trentenaire ou par la prescription dcen-
nale 6dict6e par l'Acte 18 V., ch. 100.

Abandon (dedication).
Dans une cause de Harvey v. Dominion Textile

Co. (1) je me suis demand6 si cette doctrine de la
common law dedication. du droit anglais pouvait 6tre
invoqu6e dans la province de Qu6bec; et, sans exprimer
d'opinion d6finitive, j'avais alors donn6 quelques-uns
des motifs qui me portaient A croire qu'elle 6tait
contraire aux textes formels du code civil. Aprbs
avoir consid6r6 de nouveau la question en la prdsente
cause, j'en suis arriv6 h la conclusion que cette doctrine
n'y a pas force de loi.

La "dedication" est le r6sultat d'une situation
particulibre A l'Angleterre, qui ne se retrouve m~me
pas en Ecosse. Aussi la Chambre des Lords dans la
cause de Mann v. Brodie, jug6e en 1885 (2) a refus6
d'appliquer A 'Ecosse les principes de la dedication.

Lord Blackburn, dans cette cause de Mann v. Brodie,
(2) nous indique clairement les circonstances suivantes
qui ont donni lieu A cette doctrine. En Angleterre,
I'acquisition d'un droit pouvait se faire par pres-
cription; mais la prescription ne pouvant s'op6rer
que par possession immimoriale, la preuve en 6tait
pratiquement impossible; et alors au moyen de fictions
l6gales appelbes "lost grant," "presumed grant" ou
"dedication" on est venu au secours de ceux qui

(1) 59 Can. S.C.R. 508.

186

(2) 10 App. Cas. 378.



VOL. LX.] SUPREME COURT OF CANADA.

apparemment 6taient les veritables propri6taires du 0
droit mais qui 6taient incapables de produire de titre. GAUVREAtU

La "dedication" n'a pas cependant t accueillie PAGE.

avec beaucoup d'enthousiasme. Mais, comme le Brodeur J.

dit Lord Blackburn dans cette cause de Mann v.
Brodie (1), si on a rdussi au moyen de la dedication A
se d6barrasser de la thdorie d6fectueuse de la pres-
cription,

an opposite evil of. establishing public rights of way on very short
usurpation has sometimes been incurred.

Et &est pour cela que la jurisprudence en Angleterre
a d~cid6 qu'il fallait pour qu'il y eut "dedication"
que l'intention de donner au public le droit de jouir de
sa propridt6 commne chemin fut bien 6vidente. Poole
v. Huskinson (2).

Voil les circonstances qui ont donna lieu A cette
th6orie de la dedication et Lord Blackburn, toujours
dans cette cause de Mann v. Brodie, (1) disait de cette
th6orie du droit anglais qu'elle n'6tait pas la

perfection of reason or such as ought to be introduced in the law cf
Scotland,

et alors la Chambre des Lords d~cidait la cause de
Mann v. Brodie (1) en appliquant la prescription de
quarante ans, telle qu'elle existait en Ecosse. Voir
Macpherson v. Scottish (3).

Dans la province d'Ontario et dans les au'tres pro-
vinces de droit anglais, la th6orie de la "dedication"
est en force. Les lois municipales de Qu6bec ont, je
le sais, copid en grande partie celles d'Ontario. Mais
il ne faudrait pas conclure de 1A que toutes les lois
anglaises sur la matibre, et notamnent la doctrine
de la "dedication," sont devenues incorpories dans

(1) 10 App. Cas. 378. (2) 11 M. & W. 827, at p. 830.
(3) 13 App. Cas. 744, at p. 746.
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Y2 notre lgislation et que nous ne devons pas rechercher
GAUVREAU Si dans l'exercice de certains droits nous ne violons

PAGE. des principes 616mentaires de nos propres lois telles
Brodeur J. que nous les retrouvons dans notre code civil ou encore

dans notre code municipal. Si la Chambre des
Lords ne voulait pas, dans la cause de Mann v. Brodie,
(1) introduire en Ecosse la thdorie de la "dedication"
parce qu'elle 6tait bas6e sur des circonstances que
l'on ne retrouvait pas en Ecosse, il me semble que
nous sommes justifiables de voir si nous ne violentons
pas quelques principes de notre droit an l'appliquant
ici. Ainsi, dans Qu6bec comme en Ecosse, nous
avons une prescription A p6riode d~terminde. Elle
est de quarante ans en Ecosse: elle est de trente ans
chez nous (art. 2242 C.C.). Si en raison d'une p6riode
certaine dans la prescription en Ecosse la Chambre des
Lords refusait d'y introduire la "dedication," n'y a-t-il
pas raison de faire la meme chose pour une cause dans
Qu6bec.

Les corporations municipales sont r6gies par les
lois affectant les individus, dit, I'article 356 du code
civil. Elles ne peuvent devenir propri6taires que de
la manire 6dict6e par les lois sp6ciales qui les r6gissent
ou par la loi commune (article 358 C.C.). Le code
municipal n'indique nulle part que la "dedication"
est reconnue et acceptie. Les seuls articles qui
peuvent s'en rapprocher sont les articles 749 et 750
de l'ancien code municipal qui sont maintenant l'arti-
cle 464 du nouveau code et dont je reparlerai plus loin.

L'appelant Gauvreau pr6tend qu'il y a eu de la
part de Page abandon ou donation du terrain sur
lequel est assis le chemin. Or peut-on faire une
donation d'immeubles sans titre? L'article 776 du
code civil d6clare que les actes portant donations

(1) 10 App. Cas. 378.
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entre vifs doivefnt Atre notari's A peine de nullit6. 12

Cette disposition formelle du code dispose, je crois, GAUYREAU

de la pr6tention de l'appelant. Si on s'avise de PAGE.

consid~rer l'6tablissement de la route conine une Brodeur J.

servitude sur le terrain de l'intin6, on se trouvera
encore en contravention formelle avec larticle 549
du code civil qui declare que nulle servitude ne peut,
s'4tablir sans titre.

Mais on dit: La thdorie de la "dedication" est
accept6e dans Qu6bec par une s6rie de d6cisions qui
remontent A la cause de Myrand v. L6gar6, (1) et qui
comprennent De la Chevrotibre v. La cit6 de Montreal,
(2) d6cid6e par le Conseil Priv6, et Rhodes v. P6russe,
(3) d6cid~e par cette cour.

La cause de Myrand v. L~gar6 (1) soulevait A la
fois la question de la prescription trentenaire, celle
de l'application de l'acte 18 V., ch. 100, et celle de la
"dedication." Le jug6, tel que nous le retrouvons
dans les rapports judiciaires, est

que tout chenin ouert et fr6quent6 comme tel sans contestation
par le public pendant 1'espace de dix ans et au deld doit 6tre consid6r6
comme un chemin public et avoir. 6t6 6galement reconnu chemin
public suivant l'esprit de la loi.

On a 6videmment applique dans cette cause la loi
de 1855, 18 V., qui y est d'ailleurs discut6e longuement.
Incidenunent dans ses notes l'honorable juge-en-chef
a mentionn6 avec approbation la prescription tren-
tenaire et a d6clar6 aussi qu'une propri6td priv6e
peut devenir propri6t6 publique par la dedication.
Mais ce dernier point ne parait pas 4tre celui sur
lequel a 6t6 d6c6d6 la cause. C'est un obiter dictum.

Cans la cause de De la Chevrotibre v. La Citl de
Montr6al, (1) Lord Fitzgerald, aprbs avoir discut6 un

(1) 6 Q.L.R. 120. (2) 12 App. Cas. 149.
(3) 41 Can. S.C.R. 264.
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19o0 statut sp6cial qui avait 6t6 invoqu6 et qui a servi de
GAUVREAU base A la d6cision, dit les paroles suivantes, que je

V.
PAGE. consid~re aussi comme obiter dictum.

Brodeur J.
There has been made out independently of any statutory provi-

sion an ample case of user on the one side and dedication or abandon-
ment on the other which would constitute the place in question a
public place over which the public at large had rights which the law
would give effect to independently of the provisions of any statute.

Dans la cause de Rhodes v. Pirusse (1), l'honorable
juge-en-chef de cette cour, qui a rendu le jugement de
la majorit6 de la cour, a discut6 la question de pres-
cription trentenaire qui se soulevait et la question de
"dedication;" mais la rue dont il s'agissait avait 6t0
ouverte en vertu d'une obligation formelle impos6e
par la Couronne au concessionnaire. II ne s'agissait
pas lI d'une donation par le propri6taire d'une partie
de son terrain, mais de 1'6xecution d'une obligation de
sa part.

Dans aucune de ces causes, on ne parait pas avoir
d6cid6 formellement si un propridtaire peut faire
donation de sa propri6t6 pour un chemin sans qu'il
fasse un acte A cet effet.

S'il n'y avait aucune disposition formelle dans nos
codes sur la matiare, je comprendrais la force de
l'opinion que la "dedication" peut etre invoque.
Mais les corporations municipales sont r6gies, comme
je I'ai d6ji dit, par les lois affectant les individus;
et elles n'ont pas d'autres priviliges que ceux qui
leur sont reconnus formellement par la loi et les droits
incompatibles avec une disposition de nos lois ne
sauraient 6tre r6clambs par elles.

Je pourrais r6f6rer sur ce point A la discussion lumi-
neuse faite par Sir Louis-Hyppolite Lafontaine dans
la c6l6bre cause de Wilcox v. Wilcox (2).

(1) 41 Can. S.C.R. 264. (2) 8 L.C.R. 34.
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En admettant m6mc que la "dedication" existerait 1920

dans Qu6bec, je crois que la preuve qui a 6t6 faite en GAUVREAU

la pr6sente cause ne d6montre pas clairement que PAGE.

les Page, grand-pire, phre et fils, aient jamais eu Brodeur J.

I'intention d'abandonner leur terrain A la corporation
municipale.

Je serais d'opinion que cette preuve d6montre tout
au plus que cette route a t6 occupde comme chemin
de tolerance sous les dispositions des articles 749 et
750 de l'ancien code municipal (art. 464 du nouveau
code). Cette route est cloturie de chaque c6t6, A l'ex-
ception d'un petit espace oa se trouvent la maison et
ses d~pendances, elle n'a pas t habituellement fer-
m6e a ses extr6mits et elle a toujours t entretenue
par le propri6taire. Elle a, en d'autres termes, les
traits caract6ristiques d'un chemin de tol6rance et
serait par l mime un chemin public; mais, comme le
disent ces articles, la propri6t6 de ce chemin appartien-
drait au propri6taire, l'intim6. L'appelant ne pouvait
done pas avec la simple permission de la corporation
municipale y creuser un puits et le relier au moyen d'un
tuyau avec sa maison. C'6taient 1A des actes de
propri6t6 qui demandaient l'autorisation du proprid-
taire du sol.

PRESCRIPTION TRENTENAIRE.

En vertu de l'article 2242 du code civil, les droits et
actions dont la prescription n'est pas autrement
rigl~e se prescrivent par trente ans. Or, dit l'appelant,
le public a eu possession de ce chemin depuis plus de
trente ans; par cons6quent, il y a prescription.

L'article 2193 C.C. nous 6nonce les conditions
requises pour prescrire au moyen de la possession.
II faut qu'elle soit
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1920 continue et non interrompue, paisible, publique, non 6quivoque

GAUVREAU et A titre de propri6taire.
2,.

PAGE. La possession qui a t prouv6e dans la pr~sente
Brodeur J. cause r6unit plusieurs des conditions nicessaires; mais

elle me paraft 6quivoque et manque alors d'une
qualit6 essentielle. Le propri6taire a toujours fait
lui-mime tous les travaux d'entretien, de reparation
et de construction sur ce chemin.

La situation serait diff6rente si la corporation muni-
cipale avait elle-mime fait ses travaux ou en avait
ordonn6 l'ex4cution. (Proudhon, Domaine public,
vol. 2, p. 369). Cette route 6tait utilis~e non-seule-
ment par le public; mais le propri6taire l'utilisait sur-
tout pour l'exploitation de sa ferme et de son magasin.
Dalloz, vo. Prescription no 333, dit en parlant de la
prescription que les corporations municipales peuvent
invoquer:

Pour prescrire contre un de ses habitants- des terres vaines et
vagues, une commune a besoin d'une possession ut universi et exclu-
sive; la possession simultan6e du propri6taire fait obstacle A cette
prescription.

Beaudry-Lacantinerie, vol. 25, no 289, en discutant
cette question de possession, dit:

Des actes de jouissance qui ne porteraient que sur des produits
isol6s d'un fonds ou sur certains avantages d'un fonds ne constitue-
raient encore qu'une possession 6quivoque, insuffisante pour faire
acquirir par prescription la propri6t6 du fonds; tels seraient certaiis
faits de passage, de puisage, de d6p6t de mat6riaux.

Dalloz, R6pertoire, vo. Prescription no 203; Aubry
Rau, 5e 6dition, p. 137, par. 137, et p. 538, par. 217.

PRESCRIPTION DECENNALE.

L'appellant invoque A l'appui de la prescription
d6cennale, la loi 18 V., ch. 100, s. 41, s.s. 9. Les sous-

sections 8 et 9 reli6es ensemble par la conjonction et:
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8. Tout chemin d6clar6 grand chemin public par un procks-verbal, 1920
raglement ou ordre d'un grand voyer, pr6fet, commissaire, ou conseil GAUVREAU
municipal, l6galement dress6 et en vigueur au moment oai cet acte v.
entrera en op6ration, sera consid6r6 comme chemin suivant I'esprit PAGE.

de cet acte, jusqu'A ce qu'il en soit autrement ordonn6 par l'autorit6 Brodeur J.
comp6tente;

9. Et tout chemin ouvert et friquent comme tel par le public
sans contestation de son droit, pendant 'espace de dix anndes ou
plus, sera cens6 avoir 6t 1galement reconnu comme grand chemin
public par quelque autorit6 comp6tente comme sus-dit, et Atre un
chemin suivant I'esprit de cet acte.

Cette sous-section 9 fait partie de l'Acte des Muni-
cipalit6s et des Chemins. Apris plusieurs tentatives
plus ou moins fructueuses d'6tablir des autoritis muni-
cipales dans le Bas-Canada, la 1gislature, en 1855, a
adopt6 cette loi des municipalit6s et des chemins, qui
a 6tabli l'organisation municipale qui est encore main-
tenue, dans ses grandes lignes, dans la province de
Qu6bec. Le 16gislateur, par cette loi, mettait I'admi-
nistration de la voirie sous le contr6le des autorit6s
municipales et il cr6ait en m6me temps les conseils
municipaux. Jusque vers cette 6poque I'adminis-
tration de la voirie avait 6t6 faite par le grand voyer,
et le 16gislateur a jug6 A propos d'enlever cette juridic-
tion A cet officier pour la mettre entre les mains de
personnes qui seraient 6lues directement par le peuple.

On voulait 6videmment, par les textes que nous
venons de citer, d6terminer quels 6taient les chemins
qui allaient tomber sous 1e contr6le de ce nouveau
corps public qui s'appelait le conseil municipal.

Par la sous-section 8, tous les chemins dont on avait
les prochs-verbaux devraient 4tre consid6rds comme
chemins publics; et quant A ceux au sujet desquels on
ne pourrait pas produire d'ordonnance, alors le fait
qu'ils avaient td ouverts pendant dix ans serait con-
sid6r6 comme une preuve suffisante de leur qualit4
de chemins publics.

79089-13
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1920 La loi de 1855 6tait refondue en 1861; mais on ne
GAUVREAU trouve IA aucune trace de la sous-section 9 de la section

V.

PAGE. 41 de l'acte de 1855. Nous ne la retrouvons pas non
Brodeur J. plus dans le code municipal, fait en 1870. Pourquoi?

C'est que, suivant moi, cette disposition de la loi de
1855 n'avait t faite que pour affecter les chemins
alors existants; et il n'y avait pas lieu, par consequent,
de continuer A l'insrer dans les statuts. C'6tait une
loi essentiellement temporaire.

Dans la pr~sente cause, la preuve ne d6montre pas
que la route en question existait en 1845, c'est-A-dire
dix ans avant la loi de 1855. Par consequent, I'appe-
lant ne peut pas s'autoriser de cette loi pour invoquer
la prescription dicennale.

Dans ces circonstances, j'en suis venu A la conclu-
sion que le jugement de la cour d'appel qui a maintenu
I'action n6gatoire de servitude de l'intim6 doit Atre
confirm6 avec d6pens.

L'appelant devra avoir jusqu'au 15 juin prochain
pour combler le puits et enlever les tuyaux.

MIGNAULT J.-L'intimb poursuit I'appelant, par
action nigatoire, alliguant qu'il est propri6taire des
lots 2, 3 (partie) 4, 5, 6, 6a et 7 du cadastre de St-
Octave-de-M6tis; que l'appelant est propridtaire d'un
immeuble contigu, et qu'il exerce sans droit une servi-
tude de puisage d'eau sur l'immeuble de l'intim6; et
I'intim6 demande que son immeuble soit d6clar6 franc

et clair de toute telle servitude et qu'il soit fait d6fense
A I'appelant de l'exercer A l'avenir.

L'appelant conteste cette action, et alligue que les
lots 6 et 6a oil se trouvent le puits et les tuyaux d'aque-
due de l'appelant n'appartiennent pas A l'intim6, et
sont depuis plus de quarante ans un chemin public
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par "didicace," usage par le public et destination de 12

l'intim6 et de ses auteurs, et il conclut au renvoi de GAUVREAU

1'action. Par un amendement, l'appelant invoque A PAGE.

'encontre de l'action de l'intim6 la prescription trente- Mignault J.

naire, sans dire au profit de qui cette prescription serait
acquise.

L'action de l'intim6 a 6t0 renvoyde par la cour supd-
rieure, mais ce jugement fut infirm6 par la cour d'appel,
(1) et I'appelant nous demande de r6tablir le jugement
de la cour supdrieure.

La seule question discut~e par ces arrits est la ques-
tion, qui assur6ment n'est pas nouvelle, de savoir si le
terrain o'i l'appelant pr6tend exercer le droit de puisage
d'eau, est devenu un chemin public par la destination
du propridtaire, ou par la prescription trentenaire,
et toutes les d6cisions, tras nombreuses, de nos tribu-
naux sur la destination comme moyen d'6tablir un
chemin public ont td cit6es. C'est la seule d6fense
que l'appelant oppose A l'action de l'intim6, et cette
d6fense lui 6tait ouverte, car si elle est bein fond6e, et
si le terrain en question n'appartient pas A l'intim6,
son action nigatoire, fondde sur son droit de propri6t6,
manque absolument de base juridique.

Aussi bri~vement que possible- car j'ai dit que
la question telle que pos6e n'est pas nouvelle--j'expose-
rai les conclusions que je crois devoir adopter.

Et d'abord la prescription trentenaire-si vraiment
on peut l'invoquer sous le code civil de la province de
Quebec comme moyen d'6tablir un chemin public-
ne me parait pas avoir t6 acquise dans l'espce.
Cette prescription est n~cessairement fond6e sur la
possession, laquelle, aux termes de Particle 2193 C.C.,
doit Atre continue et non interrompue, paisible, publi-

(1) Q.R. 27 K.B. 490.
79089-13Y2
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Io que, non 6quivoque et A titre de propri6taire. Le
GAUVREAU public qui circule librement dans un chemin ne peut

PAGE. 6tre regard6, A mon avis, comme ayant poss6d6 ce
Mignault J. chemin, et si mAme il avait une sorte de possession,

on ne pourrait dire, surtout dans 1'espice soumise,
que cette possession est non 6quivoque et A titre de
propri6taire. C'est tout au plus une possession pro-
miscue, et aucun de ceux qui passent dans le chemin ne
fait par IA un acte de propri6taire. Notre loi 6carte
la prescription comme mode d'acquisition des servi--
tudes, tandis que le code Napol6on l'admet avec cer-
taines restrictions, ce qui peut probablement expliquer
quelques opinions d'auteurs en France; et je ne puis
croire que par des actes de passage r6pitbs, qui seraient
impuissants A crder la servitude de passage, et qui ne
seraient pas la possession exig6e par l'article 2193., on
puisse transformer, par la prescription, un terrain
particulier en un chemin public. D'ailleurs la pres-
cription doit 6tre plaidde et ne peut I'6tre A mon avis
que par celui au profit de qui elle a couru, et I'appelant
n'est pas dans ce cas.

Mais envisageant la prescription qu'invoque l'ap-
pelant comme se confondant rdellement avec la desti-
nation du terrain en question comme chemin public,
je vais en quelques mots expliquer les circonstances
de l'espice.

Il y a A St-Octave-de-M6tis deux chemins qui se
croisent A angle droit, le chemin de front ou chemin
maritime et la route de I'6glise ou chemin Kempt. Le
grand-pire de l'intim6, Henry Page, avait un terrain
donnant sur les deux chemins, et ayant construit une
r6sidence A quelque distance de ces chemins, il ouvrait
une route communiquant aux deux et passant devant
sa maison qui existe encore. Cette route parait avoir
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toujours dt6 ouverte aux deux bouts, sauf qu'on pr& 1920

tend que Page la fermait en hiver en plantant des GAUVREAU

piquets aux deux entries, et elle 6tait cl6tur6e de PAGE.

chaque c6t6, si ce n'est devant la maison et la grange Mignault J.

de Page oAi il n'y avait cl6ture que d'un c6t6. Jusqu'A
il y a environ trente ans le bureau de poste de la loca-
lit6 6tait dans la maison de Page, et celui-ci y tenait
6galement un magasin. Le public passait librement
dans ce chemin, tant pour atteindre le magasin et le
bureau de poste, que pour raccourcir la route quand
on allait du chemin maritime au chemin Kempt et
r6ciproquement. Le chemin a toujours 6t6 entre-
tenu par les Page, mais, dans 1'6t6 de 1916, la munici-
palit6 a envoy6 quelqu'un pour y 6tendre un peu de
sable. Quand le cadastre de la paroisse fut pr6par4
en 1877 ou 1878 par le t6moin Lepage, William Page,
fils de Henry Page et pore de l'intim6, lui fournit
des renseignements au sujet de ces terrains, et Lepage
donna un num6ro sur le plan officiel au chemin, en
raison, dit-il, des renseignements qu'il regut de Page.

. En 1881, William Page a vendu A la mare de l'ap-
pelant un emplacement situ6 A I'angle du chemin Page-
et du chemin maritime, qui est le terrain desservi par-
I'aqueduc dont I'intim6 se plaint. L'acte de vente.
d6crit l'emplacement comme 6tant

le long de la petite route se trouvant sur la propri6t6 du demandeur.

Cette petite route est celle qu'on allague 4tre devenue
un chemin public, et I'intim6 pr6tend que la descrip-
tion qu'en fait I'acte d6montre que William Page
r6clamait, en 1881, la propridt6 de ce chemin.

Tels sont assez bribvement les faits saillants sur
lesquels on se base pour soutenir que le chemin Page
est devenu chemin public par destination de propri6-
taire. II n'y a pas de controverse quant A ces faits,,
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1920 et tout depend des conclusions ou inf6rences -qu'il
GAUVREAU Convient d'en tirer.

* V.

PAGE.

rP - La cr6ation d'un chemin public par destination ouMignault J..
par "didicace," comme on I'appelle, a 6th reconnue en
la province de Quebec, peut-6tre A tort, par une longue
suite d'arrits, mais elle suppose nicessairement, com-
me tout acte d'abandon de droits, une volont6 non
6quivoque du propri~taire du terrain d'abandonner
ce terrain au public. Cette volont6 non equivoque me
parait manquer ici, car l'ouverture de la route s'ex-
plique par la situation de la maison de Henry Page
et par le fait qu'il y tenait un magasin et le bureau de
poste, et il devait n6cessairement, tant pour ses pro-
pres besoins que pour permettre h sa clientble et au
public de se rendre a son magasin et au bureau de
poste, 6tablir une voie de communication pour y
arriver. Que l'on ait souvent pass6 tout droit pour
raccourcir la route entre le chemin maritime et le
chemin Kempt n'empiche nullement que l'intention
de Page n'ait t6 seulement de donner acc~s chez lui
et d6montrerait tout au plus que Page ne contrblait
pas rigoureusement la circulation dans son chemin.

On invoque dans cette cause, comme on le fait
d'ordinaire, la loi 18 Vict., ch. 100, art. 9. Dans
la cause de Harvey v. Dominion Textile Co. (1) mon
honorable collfgue, M. le juge Anglin, a d6montr6
d'une manibre satisfaisante A mon avis que cette loi
qui date de 1855-si vraiment ce n'est pas une dispo-
sition d'une nature purement transitoire-ne peut
s'appliquer qu'aux routes qui ont t ouvertes au public
dix ans avant sa passation. J'accepte cette interpr6-
tation et il s'ensuit que cette loi ne peut 6tre invoquie
dans l'espice.

(1) 59 Can. S.C.R. 508.
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Mais je crois que nous sommes en presence ici d'un 12

cas ot les articles 749 et 750 (le second 6tant la r6p6- GAUVREAUr

tition du premier) du code municipal de 1870 s'appli- PAGE.

quent, et que le chemin en question a tous les carac- Mignault J.
thres du chemin de toldrance dont parlent ces articles.
Mais, observation capitale qu'il convient de faire, le
terrain d'un tel chemin reste la propri6t6 de celui qui
l'a ouvert, tandis que sous l'article 752 du code muni-
cipal le terrain des chemins municipaux ordinaires
appartient h la municipalit6. 11 faut avouer que la
comparaison du texte des articles 749 et 750 et de
l'article 752 de l'ancien code municipal (arts. 464 et 466
dans le nouveau code) n'est pas tris satisfaisante, car
le chemin de tol6rance est un chemin municipal (art.
749) et pourtant, A la diff6rence des chemins munici-
paux mentionn6s A l'article 752, son emplacement reste
la propridt6 de celui qui l'a ouvert. Mais 6tant donn6
ici que les articles 749 et 750 s'appliquent, il en r6sulte
que l'intim6 est propri6taire du terrain de cette route,
et que le public (tant que le chemin n'est pas l6gale-
ment ferm6, et il n'est pas n6cessaire ici de dire si le
propri6taire, comme il a 6 jug6, peut le fermer), a
seulement le droit d'y passer. Ce droit de passer dans
cette route ne donne pas A l'appelant le droit d'y
creuser un puits et d'y poser des tuyaux d'aqueduc.
Il s'ensuit que le moyen de d6fense que l'appelant
oppose h l'action de l'intim6 est mal fond6.

Une question que je reserve, et sur laquelle il n'est
pas nicessaire que je me prononce maintenant, est de
savoir si on peut invoquer la doctrine d'origine anglaise
de la "d6dicace" dans les localitds auxquelles le code
municipal s'applique. En d'autres termes, y a-t-il,
dans ces localit6s, d'autre "d6dicace" que celle que
reconnaissent les articles sus-cit6s du code municipal?
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19 Cette question est importante et je n'aurais certaine-
GAUVREA17

G R ment pas la pr6tention de la r6soudre avant qu'elle
PAGE. ait tt le sujet d'une discussion compl~te devant nous.

mignamult II est regrettable que les parties, au lieu de soulever
ce grand d~bat, n'aient pas pu s'entendre A l'amiable,
car c'est la tentative de 'appelant de s'approvisionner
d'eau potable qui a donn6 lieu A ce prochs. L'intim6
ne parait souffrir aucun pr6judice par suite du puits
et des tuyaux d'aqueduc de l'appelant, et avec un peu
de bonne volont6 et sans sacrifier aucun droit r6el,
les parties auraient pu vivre ensemble en bons voisins.
Mais chacune d'elles s'en tient A ses droits stricts et
absolus, et comme l'appelant ne peut acqu6rir une ser-
vitude sans titre, et qu'il n'a pas r6ussi A contester le
droit de propri6t6 de I'intim6, sa defense doit 6tre
renvoy&e. Je suis done d'avis de confirmer le juge-
ment de la cour d'appel avec d6pens. Le d6lai donn6
par cette dernibre cour pour remplir le puits, enlever
les tuyaux et remettre le terrain dans le mnime 6tat
qu'auparavant devrait Atre 4tendu jusqu'au 15 juin
1920.

Appeal dismissed with costs.

Solicitors for the appellant: Tessier & Cotd.

Solicitors for the respondent: Gagnon, Sasseville &
Gagnon.
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1919MARY H. HENDERSON, SUING

ON BEHALF OF HERSELF AND ALL *Nov. 24, 25.

OTHER SHAREHOLDERS OF J. B.
HENDERSON & CO. *Feb. 3.

(PLAINTIFF) ................. APPELLANT; .....

AND

WILLIAM STRANG AND OTHERS
(DEFENDANTS) ................ RESPONDENTS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO.

Company-Payment for shares-Loan to shareholders-Action by share-
holder.-Status.

A company, with a capital of $100,000, was formed to take over the
business of J. B. H. & Co., in Toronto. S., a merchant of Glas-
gow, Scot., subscribes for $51,000 worth of stock, it being
agreed, as evidenced by a by-law of the company, that the money
paid for it should be deposited with the firm of S. & Son, Glasgow,
and used to finance the company's purchases in Europe. S. sent
to Toronto his cheque for $51,000 and it was endorsed by the
company and remitted to the Glasgow firm. Some years after
J. B. H. started a new business, and his wife, a shareholder in the
company, brought an action, on bahalf of all shareholders, to
compel S. to pay the $51,000 to the company, and for a declaration
that S., who had been president of the company since its orga-
nization, had never qualified as a director and all the acts of the
company were, therefore, illegal and void.

Held, that the plaintiff, a minority shareholder, could not maintain
the action against the will of the majority after acquiescence in
and benefit from the operations of the company and the agreement
as to the disposition of the cheque for $51,000.

Held, also, Davies, C. J. dubitante and Duff J. expressing no opinion,
that the cheque for $51,000 accepted by the company as such

*PRESENT:.-ir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.
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1919 constituted a valid payment by S. for his 510 shares and its remit-

HENERSON tance to the firm of S. & Son was not a loan by the company of the
0e I>. f amount to S., a shareholder, prohibited by sec. 29 of the Comp-

STRANG. anies Act.
Judgment of the Appellate Division (45 Ont. L.R. 215) reversing that

at the trial (43 Ont. L.R. 617) affirmed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1) reversing
the judgment of the trial judge (2) in favour of the
plaintiff and dismissing the action.

The facts of this case are stated in the above head-
note.

Hellmuth K.C. and Birmbaun for the appellant.

Nesbitt K.C. and Lan gmuir for the respondents.

THE CHIEF JUSTICE.-At the close of the argument
in this case I was not satisfied with the soundness of
the judgment appealed from. Subsequent considera-
tion of the facts has not removed my doubts, but as I
am not clearly convinced that the judgment is unsound
I will not dissent from the judgment now proposed,
dismissing the appeal.

IDINGTON J.-The appellant suing as a shareholder,
as she does, asking the court to interfere with the
internal management of a corporate company's affairs,
must clearly establish that what she complains of is
either something done ultra vires the powers of the
company or such an oppressive and unjust exercise
of the powers of the majority shareholders for the
promotion of an advantage to themselves to the
peculiar detriment of the minority, or that what is
complained of is fraudulent.

(1) 45 Ont. L.R. 215.
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Whether or not there may be (of which T am doubt- I---
ful) possible cases of an exceptional character founded HENDERSON

on grounds beyond those I specify, in which the STRANG.

court can find any jurisdiction for giving relief to a Idington J.

single shareholder suing as appellant, does not matter,
for those put forward herein either rest upon some one
of the grounds I specify or fail entirely.

The J. B. Henderson & Co., Limited, now in question,
and in which appellant is a shareholder, was incorpora-
ted on the 23rd September, 1909, under and by
virtue of the first part of the (Dominion) Companies
Act, ch. 79 of the R.S.C., 1906, for the following
purposes and objects:-

(a) To purchase, acquire and take over the business heretofore
carried on at the said City of Toronto by the said James Black Hender-
son under the name, style and firm of J. B. Henderson & Co. as Com-
mission Agents and Dry Goods Merchants, and the good will thereof
and the stock-in-trade, furniture and effetes of the same.

(b) To carry on the business, both wholesale and retail of general
dry goods, merchants, drapers, haberdashers, milliners, dressmakers,
tailors, furriers, lacemen, clothiershosiers, glovers and general outfitters.

(c) To acquire, purchase, hold, sell, dispose of, supply, manu-
facture and produce all manner and kind of goods, wares and merchan-
dise dealt in or appertaining or incidental to the business or any part
of the business aforesaid, and to carry on as aforesaid the business
of commission agents in all the lines of goods hereinbefore mentioned.

(d) To acquire any business of the nature or character which the
company is authorized to carry on and the good-will thereof.

(e) To act as agents for traders, dealers and manufacturers of any
goods, wares or merchandise of the nature or description hereinbefore
mentioned.

(f) To purchase, acquire, hold, lease and dispose of patent rights
and licences and such motive and manufacturing powers or any interest
therein as may be considered desirable or necessary for or in connection
with the aforesaid objects of the Company.

(g) To pay out of the funds of the Company the costs of and
incidental to the incorporation, promotion and organization of the
Company. The operations of the Company are to be carried on
throughout the Dominion of Canada and elsewhere.

The capital stock of the said company was to be
$100,000, divided into one thousand shares of $100 each.
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The respondent, William Strang, a merchant in
.ENDERSON Glasgow, Scotland, subscribed for a single share on the

STRANG. 20th Nov., 1909, at Toronto.
Idington J. The husband of the appellant, who was the James

Black Henderson referred to above, subscribed on the
15th Sept., 1909, for $23,500, and she, next day, for
$1,000.

Three other persons subscribed on said 15th Sept.
for the respective sums of $5,000, $100, and $100.

No more was ever subscribed, except by said William
Strang, who later subscribed for a sum which, with his
first for one share, made a total of $51,000.

The-stock in trade and goodwill of the Henderson
business was taken over at the sum subscribed by
him.

There were by-laws passed and directors elected
constituting a Board consisting of the said William
Strang, said J. B. Henderson, and one McJanet, who
was an employee of the company, who had subscribed
the said $5,000. Of these Strang was elected president
and Henderson vice-president.

By-laws were duly adopted for carring on the
business.

The foregoing outline presents all the leading
features of the kind of the company which this was, and
how it started about its business.

The said William Strang gave his cheque to the order
of the company for the full amount of his stock in May,
1910. That cheque was duly acknowledged as pay-
ment for said shares and kept by said company in
charge of its officers in Toronto and a stock certificate
was issued by them on 25th August, 1910, to Strang
for the full amount of five hundred and ten shares.

The cheque was then duly indorsed over by said
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Henderson, as vice-president, to the order of William 1920

Strang & Co., a firm carrying on business in Glasgow. HENDERSON

If that is not payment then there might be some- STRANG.

thing to complain of. Idington J.

I agree with the learned trial judge and two of the
learned judges in the Court of Appeal that it was
payment.

And it was none the less so because the cheque was
so indorsed over to the firm which agreed to hold
themselves liable for the due application of the amount
to meet the engagements of the company in Great
Britain and elsewhere abroad, in order to facilitate,
both by cash advances and credits, the purchases and
other dealings of the company in carrying on its busi-
ness.

Nor was it less a payment because those thus getting
it in due course chose, instead of going through the
form of presenting it and getting the cash, to adjust
the matter by a debit and credit account in their
ledger.

The said firm seems to have had not only ample
means but also credit in the commercial world to
accomplish all that was had in view by all concerned.

In the result this mode of handling the business
was continued for six or seven years on the most
friendly and satisfactory terms to all concerned.

The business as a result became (when the war
stress is considered) a more prosperous concern than
the firm of Henderson & Co. could have hoped for,
but for the aid thus furnished.

Then there arose personal differences with Hender-
son, who, with two other persons, started in Toronto
a business of their own.
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1920 This suit seems to have been instituted by Hender-
HENDERSON son's wife to wreck the incorporated company and

V.
STRANG. serve the ends of him and his new firm.

Idington J. And, as part of the scheme for doing so, the preten-
sion is set up not only that there never was a payment
of stock but also that as an incident of so holding the
courts appealed to are also bound to hold that Strang
never was qualified to act as a director and hence all
done by the board null and void.

With a holding that the cheque so indorsed over,
as already stated, not to him but to his firm, was A
complete payment, these pretensions all fall.

One more claim is made in that alternative, and it is
that the court must order the payment by said firm
of the money to the company.

Why? For what end? Evidently not even the
solemn, formal mockery of handing it back to officers
who are in the result virtually the nominees of the
man attacked, and who is a majority shareholder in
the company, but apparently the petty purpose of
wasting money in law costs and exchange and embar-
rassing the management of the business.

It is claimed the money thus held subject to calls to
answer the requirements of the business abroad and for
no other purpose, was a loan to William Strang and
not to the firm, who are, inconsistently enough, also
sued for its recovery, and therefore ultra vires as
being in breach of the section of the Companies Act
(sec. 29) which provides that
the Company shall in no case make any loan to any shareholder
of the Company.

There was in no sense, such as comprehended in the
statutory provision, a loan to William Strang, or
indeed to any one else, but simply a mode adopted
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of carrying on the business of the company in the 1

most economical and advantageous way possible to all HENDERSON

concerned. And to execute that purpose, evidenced sTN
thereby, a system was adopted of making good recipro- Idington J.

cally to each party concerned therein on a fair and
equitable basis by due allowances on either part in the
way of interest, instead of dividends and remittances
thereof and cross remittances of earnings from money
on deposit.

To any one reading the long agreement providing
for every contingency that is therein set forth, nothing
but an honest business effort to deal justly and con-
formably to the law is manifest.

If there had been anything in the way of simulation,
as a basis of fraud in violation of the enactment
invoked, it would have developed, in the actual
operation of the scheme for years of accounting,
something which appellant could have put forward to
demonstrate that as fact beyond peradevnture there
was a basis furnished for the court to lay hold of and
act upon to prevent a violation of the statutory law
invoked.

In the numerous accounts kept, rendered .and
produced in evidence there is nothing pointed to of
that sort such as would support such a contention.

Indeed counsel quite properly admitted there was
no fraud, but insisted that the mere form was bad and
hence ultra vires.

I submit we must ever attempt to grasp, if we can,
the substance, and not pursue the mere shadowy
forms as a basis of action.

The appellant having acted for many years upon
this assumption of an honest observance of the law,
and recognized the course adopted as such, can hardly
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1920 be permitted now to turn round and say that those
HIIENDERSON co-operating with her for years were doing something

STRANG. else and she innocent.
Idington. They are both in the same relative position towards

each other whether good or bad, legal or illegal.
And if illegal she cannot be heard now to plead

ignorance but must be held responsible for the position
in which her husband, for example, has placed her.
And that is to disqualify her from maintaining this
action even if it had been well founded otherwise, as
I hold it is not.

The appeal should be dismissed with costs.

DUFF J.-I think this appeal should be dismissed on
the short ground that the appellant, by her conduct,
has precluded herself from attacking the transaction
she now seeks to impeach.

Assuming the transaction to be ultra vires, she could
only maintain her status by shewing that the ends of
justice required that she should be permitted to sue
in her own name in opposition to the wishes of the
majority of the shareholders.

Under the circumstances disclosed by the evidence
I am forced to the conclusion that the appellant's
claim has no foundation of substantial justice and
that she has not made good her right to maintain the
action in her own name.

ANGLIN J.-The material facts of this case, as I
read the evidence, are accurately and succintly stated
in the judgment of Mr. Justice Riddell. (1). For the
reasons assigned by that learned judge, I am of the
opinion that the shares allotted to Wm. Strang have
been fully paid up and that for the sum of $51,000
in question the firm of Wm. Strang and Son, and not

(1) 45 Ont. L.R. 215 at p. 220.
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Win.. Strang as the holder of unpaid shares, is 120

accountable to the J. B. Henderson Company. I HENDERSON

cannot view all that took place-the forwarding of Wm. STRANG.

Strang's cheque to the company-the entry of Anglin J.

payment in its books-the indorsement of the
cheque over to it by Win. Strang & Son-the solemn
agreement executed by the members of that firm
fixing the terms on which the $51,000 represented by
the cheque should be held and dealt with by them-
as the mere sham and attempted evasion of the statute
which the learned Chief Justice of the Common Pleas
seems to consider it. A very substantial change was
effected in the rights and obligations both of the
company and of the firm of Win. Strang & Son suffi-
cient to put the reality of the transaction beyond
question. The company's rights under the agreement
against Win. Strang & Son in respect of the $51,000
are consistent only with that sum being its property
held for its benefit and purposes, as defined in that
document, and therefore inconsistent with the company
not having received payment of that amount from
Win. Strang, or with his being still its debtor for the
same sum in respect of unpaid shares.

Without expressing a concluded opinion upon it,
I incline, with all the appellate judges, to the view
that if the transaction between the company and Wm.
Strang & Son should be regarded as a loan, it would
not be in contravention of s. 29 (2) of the Company's
Act, R.S.C., 1906, c. 79. But, for the reasons given
by the learned Chief Justice of the Common Pleas,
I concur in his view, which is also of Britton and
Riddell JJ., (1) that that transaction was not a loan

(1) 45 Ont. L.R. 215, at p. 220.
79089-14
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12 but a "deposit on special terms," as Mr. Justice
HN son Riddell puts it, and as such entirely outside the

ST'RANG' statutory prohibition.
Anglin J. I agree with the learned trial judge in his disposition

of the grounds of claim which he has designated (b),
(c), (d), and (f). (1)

I would merely add that, if this action might have
been maintainable by the J. B. Henderson Company,
the evidence warrants an inference, if not of actual
participation at least of such acquiescence by the
present plaintiff in the acts which she now impeaches
that " the necessity for the court doing justice",
(Russell v. Wakefield Water Works Co. (2); Towers
v. African Tug Co.(3); Fullerton v. Crawford; (4) would
appear not to require that she should be allowed as a
shareholder, suing on behalf of herself and all other
shareholders (other than the individual defendant) of
the defendant company, to assert its rights.

.I would dismiss the appeal.

BRODEUR J.-I concur with my brother Anglin.

MIGNAULT J.-The two main questions here are the
following:-

1. Did the respondent, William Strang, pay for the
510 shares which he agreed to take in J. B. Henderson
& Co., Limited ?

2. Was the agreement signed on the 24th August,
1910, between J. B. Henderson & Co., Limited, and
William Strang and Son, ultra vires of the company?

On the first question, the finding of the learned
trial judge was that William Strang did pay for his
shares, the learned judges of the Appellate Division

(1) 43 Ont, L.R. 617. (3) [1904] 1 Ch. 558.
(2) L.R. 20 Eq. 474, 480. (4) 59 Can. S.C.R. 314.
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being equally divided as to this payment, although 1920

they all agreed that the judgment should be reversed.. HENDERSON

The facts of the case are not at all complicated, STRANG.

although a great mass of evidence both documentary Mignalt .
and by witnesses has been placed in the record. It
appears that for some years Mr. James Black Hender-
son of Toronto was the Canadian purchasing and
selling agent of the Scotch firm of William Strang &
Son, of Glasgow, Scotland, composed of Mr. William
Strang and four of his brothers. In the summer of
1909, Henderson was in rather poor health, and
William Strang being in Toronto, it was decided to
form a joint stock company to take over Henderson's
business, under the name of J. B. Henderson & Co.,
Limited. William Strang desired to have a controlling
interest in this company, which was natural as it was
to handle his firm's goods, and upon its formation, with
a capital of $100,000, he subscribed for 501 shares,
representing $51,000, at par. Henderson, on the other
hand, sold to the new company his stock-in-trade and
good will for $23,500, taking in payment 235 fully
paid shares. The other stock subscribers were W. G.
McJanet, 50 shares or $5,000; Albert E. Weston,
one share or $100 ; Robina Stark, one share or
$100 and Mrs. J. B. Henderson (Henderson's
wife, the present plaintiff) ten shares or $1,000.

All parties fully recognized that the authorized
capital of the company was more than it required to
carry on its business, and as its purchases of goods
were almost entirely to be made in Europe, and prin-
cipally from the firm of William Strang & Son, it was
also evident and fully admitted by the interested
parties that adequate financial arrangements would
have to be made in Europe in order to buy goods there
on the most advantageous terms.

79089-14M
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1920 Several schemes were devised and discussed and
HENDERSON finally it was agreed that the stock subscribed by all

STRANG. save William Strang would be issued as preference
mignault J. stock, entitled to a six per cent dividend, and that

William Strang's stock would be issued as common
stock. And as to William Strang's stock, inasmuch
as he was advised that it would have to be paid, he
agreed to send over to the company his cheque for
$51,000, or its equivalent in sterling, it being
understood that the company would indorse the
cheque and remit it to William Strang & Son as a
special deposit free from interest, where it would serve
to finance purchases made by the company on the
European market, the company paying interest at six
per cent on all sums withdrawn by it, or advanced by
William Strang & Sons on account of purchases made
by the Company. William Strang was not to be
entitled to interest on his $51,000, and no dividend
was to be payable on his common stock until the six
per cent. on the preference stock had been paid, and
then the latter stock would rank equally with the
common stock on any dividend that might be declared.

This arrangement was duly carried out and auth-
orized by a by-law of the company and by a con-
tract made by it with William Strang & Son. The
question now is-and it must be remembered that this
question is raised, not by a creditor of the company,
but by a shareholder-whether what was done is
equivalent to a payment by William Strang of the
stock subscribed by him.

Had William Strang's cheque been cashed by the
company, and had the latter immediately remitted
the sum of $51,000 to William Strang & Son as a
special deposit in accordance with the arrangement
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made, it could not have been contended that William 1920

Strang had not paid for his stock, whatever opinion HENDERSON

might be entertained with regard to the deposit of this SmANG.

sum with William Strang & Son. But by cashing Mignault J.

William Strang's cheque and remitting the proceeds to
William Strang & Son, the company would have
incurred expenses for exchange and brokerage, and this
expense it avoided and absolutely the same result was
attained by indorsing over William Strang's cheque
to William Strang 4 Son. There is no question
whatever as to the absolute good faith of all the
parties, and this being so, I cannot but think that
William Strang paid for his stock as effectually as he
would have done had his cheque been cashed by the
company and the proceeds remitted to William Strang
& Son. And, in my opinion, this conclusion is fully
supported by the decision of the Judicial Committee
in Larocque v. Beauchemin. (1)

I am therefore of opinion that William Strang paid
for his shares.

The question whether the arrangement arrived at
was ultra vires of the company should, in my judgment,
be answered in the negative. I cannot look upon the
deposit of William Strang's cheque with William
Strang & Son as being a loan to a shareholder. It was
What it purported to be, a mere deposit for the benefit
of the company, in order to secure the most advan-
tageous terms for its purchases on the European
market. And moreover the firm of William Strang &
Son was, by the law of Scotland, duly proved in this
case, a legal entity entirely distinct from William
Strang personally.

(1) [1897] A.C. 356.

213



SUPREME COURT OF CANADA. [VOL. LX.

1-- I also fail to see in such a deposit, although it was
HENDERSON of a large part, even the greater part, of the company'sV~.

STRANG. capital, anything beyond the powers of the company.
Mignault J. Two things must be remembered here. First there is

no suggestion of bad faith or fraud, nor of any prejudice
suffered by the creditors of the company or by its
shareholders, all of whom agreed to the arrangement.
Secondly, the firm of William Strang & Son is a legal
entity distinct from William Strang personally. Had
that firm been a corporation or a bank-and had it
acted as banker as well as vendor in its relations with
the company-I cannot imagine that it could be
contended that by making a deposit of the sum paid
by William Strang for his shares under such an arrange-
ment, the company exceeded its powers. And inas-
much as the firm of William Strang & Son is an entity
distinct from William Strang personally, in the absence
of any suggestion of fraud, I cannot see that William
Strang's interest in the firm-whatever it may be-
affects the validity of the transaction any more than
it would have affected it had this firm been a corpora-
tion or a bank in which William Strang. had shares.
The stipulation that the company should pay six per
cent interest on any withdrawals out of the sum of
$51,000 would have been very objectionable if the
contract had been made with William Strang personally
for it would have given Strang interest on his common
stock if the company took possession of its own moneys,
irrespective of the declaration of any dividend. But
this stipulation was made with a third party, and the
appellant does not suggest' any intent to defraud
creditors of the company or its shareholders.

The contention is however made in the appellant's
factum that the agreement entered into was wholly for
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the benefit of William Strang as majority shareholder, 192

and that it was oppressive on the minority share- HENDERSON

holders. I cannot view it as such. On the contrary, sA
I think that the arrangement was most advantageous Mignault J.
for the company, and, if any shareholders derived
therefrom more benefit than others; it was the minority
shareholders, whose stock was preference stock entitled
to a dividend of six per cent before any distribution of
profits and in such distribution or dividend the holders
of the preference stock shared on the same basis as
William Strang, holder of the common stock. It is
obvious, moreover, that the company through this
arrangement was enabled to purchase its goods on the
European market on much better terms than if the
settlement for each purchase had to be made separately
by the acceptance and negotiation of drafts through
the vendor's bank. After nine years only, on account
of some trouble between Henderson and Strang, is
the complaint made that this contract was ultra vires,
and this complaint is by a shareholder who has bene-
fited thereby and not by a creditor of the company.
In my opinion, in view of the circumstances of the case,
this appeal should not be entertained.

As a consequence, the appeal should be dismissed
with costs.

Appeal dismissed with costs.

Solicitors for the appellant:
Watson, Smoke, Smith & Sinclair.

Solicitors for the respondents:
Osler, Hoskin & Harcourt.
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1919 THE OTTAWA ELECTRIC RAILWAY
*Nov. 17 COMPANY ................ APPELLANTS;

1920
AND

*Feb. 3, 4
*Mar. 8.

THE TOWNSHIP OF NEPEAN AND

OTHERS......................RESPONDENTS.

ON APPEAL FROM THE BOARD OF RAILWAY COMMISSION-
ERS FOR CANADA.

Railway Board-Ottawa Electric Ry. Co.-Tariff of rates-Agreement
with City-Britannia extension-Separate rates-Powers of Board.

In establishing a tariff of rates for carriage of passengers on the cars of
the Ottawa Electric Ry. Co. the Board of Railway Commissioners
should consider the portion of the line from Holland Avenue
to Britannia separately from the rest and fix the rates therefor
without regard to the conditions of carriage on the remainder of
the system.

Held, per Duff, Brodeur and Mignault JJ., Davies C.J. contra, that
under its agreement with the City of Ottawa, made in 1893,
establishing five cents as the maximum of fares for the carriage
of passengers within the city limits, the right of the company to
charge any rate up to that maximum was not, prior to the enact-
ment of sec. 325 (5) of the Railway Act of 1919, subject to the
control of the Board.

Per Anglin J. The power conferred on the company by earlier pro-
vincial legislation to fix its rates of fare was continued by the
Dominion Acts of 1892 and 1894 and thus became as to the City
of Ottawa of 1893 the subject of " a Special Act" which, under
sec. 3 of the Railway Act of 1906 overrides the general jurisdiction
of the Railway Board over fares and tolls.

APPEAL from a decision of the Board of Railway
Commissioners for Canada by leave of the Board
on questions of law.

The following questions were submitted by the
Board for the opinion of the Court.

PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin
Brodeur and Mignault JJ.
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"(1) Whether upon the proper construction of the L
agreements with the City of Ottawa and the Village of 0--A

Hintonburg the statutes relating to the Ottawa RLY co.

Electric Railway Co. and the relevant provisions of TaN8H-

the Railway Acts, the Board was right in disallowing
the tariff of the Company filed providing for payment
of additional fare for carriage upon the extension
from Holland Avenue notwithstanding that the Board
has found as a fact that the Company did not require
additional revenue.

"(2) Also whether upon the proper construction
of the said agreements and statutes for the purpose
of computing the toll to be charged to passengers
upon the said extension the point of commencement
of the said extension should be considered to be at
Holland Avenue or at the former westerly limit of the
Village of Hintonburg now the city of Ottawa.

"(3) Has the Board the right to treat the Company's
operations as a whole and continue the existing tariff;
or must the Board permit the filing of tariffs on a
mileage basis covering services on the Britannia line
without reference to the larger part of the system
covered by municipal agreements."

By virtue of an agreement with the City of Ottawa
the company could not exact a higher rate than five
cents for carrying passengers within the city limits
but they asked the Board to sanction a higher rate
for the part of the line running to Britannia. This
the Board refused to do on the ground that as the
system as a whole was profitable additional revenue
was not required.

The court heard counsel on these questions and
ordered a re-argument on three others, namely:-
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11 "(1) Has the Board of Railway Commissioners
OTTAWA authority to reduce the company's charge for pas-ELECTRIC
RLY. Co. senger services within the City of Ottawa below the

TOWNHIP fare of 5 cents now charged for any such service?or NEPnAN.

"(2) If the first question is answered in the negative,
has the Board power to require the company to provide
a service partly within and partly beyond the limits
of the City of Ottawa for a charge not exceeding
5 cents?

"(3) In passing upon the questions raised upon this
appeal, is the court in any respect governed by section
325 of the Railway Act of 1919?"

Chrysler K.C. for the appellants.

Denison K.C., and Wentworth Greene, for the Town-
ship of Nepean.

J. E. Caldwell, for the Village of Westboro.

F. B. Proctor, for the City of Ottawa.

THE CHIEF JusTIcE.-This is an appeal from the
order or judgment of the Board of Railway Commis-
sioners rejecting an application of the appellant
company for leave to charge a higher rate than the
existing one upon that portion of their railway known
as the Britannia section or extension.

All the facts necessary for our decision on the
questions of law referred to us are stated very fully in
the reasons of the Chief Commissioner, Sir Henry
Drayton, with which the rest of the Board concurred.
Three questions are asked by them for us to answer.
They are as follows:-

(1) Whether upon the proper construction of the agreements
with the City of Ottawa and the Village of Hintonburg the statutes
relating to the Ottawa Electric Railway Company and the relevant
provisions of the Railway Acts, the Board was right in disallowing the
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tariff of the company filed providing for payment of additional fare 1920
for carriage upon the extension from Holland Avenue, notwithstanding OTAwA
that the Board has found as a fact that the company did not require ELECRIC

additional revenue. RLY. Co.
v,.

(2) Also, whether upon the proper construction of the said agree- 0o 0NsEN
ments and statutes for the purpose of computing the toll to be charged
to passengers upon the said extensidn the point of commencement of The Chief
the said extension should be considered to be at Holland Avenue or at -

the former westerly limit of the Village of Hintonburg now the City
of Ottawa.

(3) Has the Board the right to treat the company's operations as
a whole and continue the existing tariff; or must the Board permit the
filing of tariffs on a mileage basis covering services on the Britannia
line without reference to the larger part of the system covered by
Municipal agreements..

It appears clear to me that when exercising its
statutory powers in fixing the rates which a company
may charge, the decision of the Board is final and we
have no right to interfere or express any opinion upon
it unless it clearly appears either (1) that the Board in
exercising its .judgment has refused to consider facts
which it ought to have considered or (2) has considered
facts which it should not have considered, or (3) has
admittedly proceeded on a view of facts rightly taken
into consideration which is erroneous at law.

In the case before us the Board determined that it
should not consider the Britannia extension as a
separate entity but should consider it as an extension
of the main city line and form its conclusions on the
rate question with reference to the operations of the
whole line.

If the Railway Commissioners were obliged, as was
contended by Mr. Chrysler, to consider this extension
as a separate entity, they found that the present rates
which the company sought permission to raise were
not fair and reasonable, and would, therefore, in such
case presumably have permitted some raise to be made.
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1920 If, on the other hand, they had to consider the
OTTAWA application to raise the rates in the Britannia section

ELECTRIC
RLY. Co. with reference to the operations of the entire line
TowNsaw and as a mere extension of it as they determined it

oF NEPEAN.

The Chief was, then their decision is one with which we have
Justice. no right to interfere or express any opinion upon.

I am of opinion that in so deciding they acted
within their legal rights and that this court has no
jurisdiction to interfere.

The question, therefore, to determine is whether or
not the Britannia extension was to be considered as
part of the company's main line or as a separate
entity. That, I take it, is a legal question and one
which the Board rightly determined. The application
to Parliament for the power and privilege of construct-
ing the extension was made by the company on the
express ground that it was an extension merely of
their city lines, and in the statutes passed it was so
recited and enacted. I cannot in the face of the
express words of the statute, construe it as a separate
entity. It is true that the main charter of the company
limits the fares which they charge on their city lines
to the then existing city limits and that such limitation
does not embrace the Britannia section which was
outside of those limits. But that by no means dis-
poses of the question whether the Board had the right
to disallow the application to be allowed to charge on
the Britannia extension higher rates than those now
existing; that is a question which, the Board having
taken into its consideration all the facts it was obliged
to consider and not having considered any facts
which it has no right to consider, was in its absolute
discretion and judgment. Mr. Chrysler pressed upon
us the admitted fact that the Britannia extension was,

220



VOL. LX.] SUPREME COURT OF CANADA.

in part, constructed upon the company's own private 12

property and not upon the streets or roads. It does o''IAWA
ELECTRIC

not appear to me that this fact makes any difference RLY. Co.

in determining the question of an inctease of the TowNsm

rates whether the extension was to be treated and TheChief

considered as a separate entity or not. The Board Justice.

determined not to consider it such and, I think,
was right in so doing. But when it has so decided
after considering everything it was bound to consider,
this court has no right to interfere with its conclusions.

In reaching the conclusions I have stated and
disallowing this appeal I do not wish to be understood
as affirming or agreeing with the statement of the
Chief Commissioner of the Railway Board in delivering
the reasons of the Board for making the order disallow-
ing the proposed new tariff, to the effect that the
Board had no authority to reduce the company's
charge for passenger services within the City of Ottawa
below the five cents now charged for such service.
As I understand the language of the Chief Commis-
sioner, he holds that even if the rate of five cents was
held by the Board to be an unfair and unreasonable
one the Board was powerless to reduce it because the
Dominion Parliament has confirmed the agreement
between the company and the Corporation of the
City of Ottawa which provided that rate as a maximum
one. The question is simply as to the meaning of the
agreement so confirmed. That agreement, it seems to
me, merely establishes five cents as a maximum rate
which the company in no case or under no circum-
stances can exceed. The Board itself with all its
statutory powers could not in the face of this express
prohibition agreement, allow a higher tariff rate than
five cents. But I respectfully submit in exercising
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1920 its statutory powers and determining whether the
O-AWA rate of five cents, or even a lower rate thalk that, wasELF~cTRic

RLY. Co. or was not a "fair and reasonable rate," the action of
ToWNs the Board is unfettered by the prohibition againstopi NEPEAN.

The Chief charging more.
Justice. The question is not, of course, directly before us on

this reference, but I am anxious not to be considered
as agreeing with the conclusions of the Chief Commis-
sioner on the point, concurred in as they were by the
other members of the Board, and as such a conclusion
was necessarily an important factor in deciding whe-
ther in disallowing the proposed new tariff the opera-
tions of the railway as a whole had a right tor be con-
sidered by them.

At the second argument of this reference before us
the question whether this court was in any respect
governed by section 325 of the Railway Act of 1919
was debated.

In the view I take of the jurisdiction and powers
of the Railway Board over the Ottawa Electric Rail-
way Company being ample to justify their order, and
also to fix the fares it may or may not charge, I do not
deem it necessary to invoke the aid of the legislation
of 1919. The previous legislation was quite sufficient,
in my opinion, to give the Board jurisdiction and to
justify its order now under appeal. If that legislation
of 1919 was applicable I do not see how any question
as to the validity of the Board's action could arise.

In the year 1894, the then two independent street
railways in Ottawa were united, and the agreement
made between them was ratified by Parliament as
also the agreement between the united companies and
the City of Ottawa by 57 & 58 Vict. ch. 86.

Section 7 of that Act is as follows:-
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The linSpf street railway constructed by the said companies, or 1920
either of them, are hereby declared to be works for the general advant- OrrwA
age of Canada, and the said "The Ottawa Electric Railway Company" ELECTRIC

is hereby declared to be a body corporate subject to the legislative RLY. Co.
V.

authority of the Parliament of Canada. TowNsHa
or NEPEAN.

From and after the passage of that legislation the The Chief
Justice.

new appellant the Ottawa Electric Railway Company, -

became, in the words of the statute, a body corporate
subject to the legislative authority of the Parliament
of Canada and its works were declared to be for the
general advantage of Canada. The Company, there-
fore, had all the benefit of the general railway legisla-
tion of the Dominion then or thereafter passed and
became subject in all respects to the same.

In 1906, such a general Act was passed, the 314th
section of which is as follows:-

314. The company or the directors of the company, by by-law,
or any officer of the company thereunto authorized by by-law of the
company or directors, may from time to time prepare and issue tariffs
of the tolls to be charged, as hereinafter provided, for all traffic carried
by the company upon the railway, or in vessels, and may specify the
persons to whom, the plafe where, and the manner in which, such tolls
shall be paid.

2. Such tolls may be either for the whole or for any particular
portions of the railway.

3. All such by-laws shall be submitted to and approved by the
Board.

4. The Board may approve such by-laws in whole or in part, or
may change, alter or vary any of the provisions therein.

5. No tolls shall be charged by the company until a by-law author-
izing the preparation and issue of tariffs of such tolls has been approved
by the Board, nor shall the company charge, levy or collect any money
for any service as common carrier, except under the provisions of this
Act.

Then section 323, enacts as follows in its first part:-

323. The Board may disallow any tariff or any portion thereof
which it considers to be unjust or unreasonable, or contrary to any of
the provisions of this Act, and may require the company, within a
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1920 prescribed time, to substitute a tariff satisfactory to the Board in lieu
thereof, or may prescribe other tolls in lieu of the tolls do disallowed

OrrAwA
ELECrMIC
RtY. Co.

SCo Under this legislation the Board, in my opinion, hasTOWNSFUP

or NEPEAN. full and ample powers to control the rates of the
The Chief company on its main lines and its extensions, and,
Justice.
- finding that the company had a revenue of at least

15 per cent from its works as a whole, was acting
within its rights when it rejected the company's
application for leave to charge a higher rate than
the existing one upon the Britannia section or exten-
sion of their lines of railway.

I am unable to appreciate the argument that the
powers granted to the companies by the provincial
legislature to make by-laws regulating the rates which
might be charged for the carriage of passengers became
vested in the united companies under the name of
the Ottawa Electric Railway by the Act of the Parlia-
ment of Canada which declared the work to be for the
general advantage of Canada, and that the General
Railway Act did not take away or impair those rights
or powers. It seems to me that the contention is
fully met by section 6 of the Railway Act of 1906,
which reads as follows:-

6. Where any railway, the construction or operation of which is
authorized by Special Act passed by the legislature of any province,
is declared, by any Act of the Parliament of Canada, to be a work
for the general advantage of Canada, this Act shall apply to such
railway, and to the company constructing or operating the same, to
the exclusion of such of the provisions of the said Special Act, as are
inconsistent with this Act, and in lieu of any general railway Act of
the province.

Under any construction of these various Acts
the power to control and disallow any proposed
tariff of rates as being " unjust and unreasonable "
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remained in the Railway Board under section 323 of 19
the Railway Act and applied to the tariff of rates now ^A
under review. co.

The power of the common law courts over rates oo

charged by a common carrier were practically trans- The Chief

ferred by section 323 of the Railway Act above quoted Justice.

to the Board of Railway Commissioners.
I would therefore, answer the first question, under

the circumstances I have stated above, in the affirma-
tive construing the phrase "right in disallowing the
tariff " in question as meaning " within its right."
Whether the decision was right or wrong is not for me
to pass on; I merely say the Board was within its
right in deciding as it did.

My answer to the first part of the third question is in
the affirmative, and, to the latter part, in the negative.

The appeal, therefore, should be dismissed with
costs.

IDINGTON J.-There existed in Ottawa in the early
part of 1894, two street railways, respectively owned
by separate corporate companies whose early history
and relations with the City of Ottawa concern, or at
all events should concern, us very little for the purpose
of determining the questions raised by this appeal.

Suffice it to say that in said year there were agree-
ments entered into between the said companies
whereby the assets of the one were to be sold to the
other and between both and the City of Ottawa,
presented to the Parliament of the Dominion with a
petition to confirm same and vest the properties
which had been theretofore and were then held by
either in the appellant.

Parliament, by 57 & 58 Vict. ch. 86, sec. 1, ratified

the said agreement between the said companies, and
79089--15
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12 by section 2, the said agreement between them and
OTrAWA the City of Ottawa.

ELECTRIC
RLY. Co. Then by section 3 of said Act, it enacted as follows:-

TOWNSHIP
oF NEPEAN. 3. The franchises, powers and privileges heretofore or hereby

t Jgranted to or conferred upon the said companies, or either of them
Idington J and which are hereby authorized to be transferred to the said united

company, shall be exercised and enjoyed by the said united company,
subject to the terms, provisos and conditions contained in the said
agreement with the Corporation of the City of Ottawa.

Section 6 provided as follows:-

6. The name of the Ottawa City Passenger Railway Company is
hereby changed from 'The Ottawa City Passenger Railway Company'
to 'The Ottawa Electric Railway Company', but such change in name
shall not in any way impair, alter or affect the rights or liabilities of the
company, nor in any wise effect any suit or proceeding now pending or
judgment existing eitherby or in favour of, or against the said company,
which, notwithstanding such change in the name of the company,
may be prosecuted or continued, completed and enforced as if this
Act had not been passed.

And section 7 of the same Act declared as follows:-

7. The lines of street railway constructed by the said companies,
or either of them, are hereby declared to be works for the general
advantage of Canada, and the said 'The Ottawa Electric Railway
Company' is hereby declared to be a body corporate subject to the
legislative authority of the Parliament of Canada.

That legislation beyond doubt constituted the
appellant and the said lines of railway, in the language
just quoted, " works for the general advantage of
Canada" and subjected the appellant as the new
corporate owner of same and said works to the future
railway legislation of the Dominion, unless when
expressly exempted therefrom.

The Dominion Parliament by the Railway Act of
1906, section 5, provided as follows:-

5. This Act shall, subject as herein provided, apply to all persons,
companies and railways, other than Government railways, within the
legislative authority of the Parliament of Canada.
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The said Railway Act, 1906, provides, by section S
314, as follows:- O'FAWA

ELECTRIC

RLy. Co.
314. The company or the directors of the company, by by-law, V.

or any officer of the company thereunto authorized by by-law of the TowNsHIP
company or directors, may from time to time prepare and issue tariffs op NEPEAN.

of the tolls to be charged, as hereinafter provided, for all traffic carried Idington J.
by the company upon the railway, or in vessels, and may specify the
persons to whom, the place where, and the manner in which, such tolls
shall be paid.

2. Such tolls may be either for the whole or for any particular
portions of the railway.

3. All such by-laws shall be submitted to and approved by the
Board.

4. The Board may approve such by-laws in whole or in part, or
may change, alter or vary any of the provisions therein.

5. No tolls shall be charged by the company until a by-law author-
izing the preparation and issue of tariffs of such tolls has been approved
by the Board, nor shall the company charge, levy or collect any money
for any service as a common carrier except under the provisions of the
Act.

Section 323 of said Act reads in first part as fol-
lows:-

323. The Board may disallow any tariff or any portion thereof
which it considers to be unjust or unreasonable, or contrary to any of
the provisions of this Act, and may require the company, within a
prescribed time, to substitute a tariff satisfactory to the Board in lieu
thereof, or may prescribe other tolls in lieu of the tolls so disallowed.

The foregoing outlines of so much of the legal history
of appellant as can be made relevant to any of the
questions herein submitted, when taken in connection
with said section 323 of said Act, contains all the law
to which we should have regard in answering same.

Indeed I hold that the lastly quoted part of section
323 contains all that is relevant in this particular case,
for the Board finds that the appellant has a revenue
of at least 15% from its works, as a whole. That
renders it impossible to say, as matter of law, that the
ruling is "unjust and unreasonable" and hence in any

79089-15Y2
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way such a violation of said. section 323 as to furnish
ELWIC any ground of complaint on the appellant's behalf.
RLY. Co.
Tw. Co. If it is not possible to hold that in law there has

or NEPEAN. been something unjust or unreasonable done by the
Idington J. Board in reaching its judgment, or in the application

of any of the statutes to which I have referred, then
it hardly seems possible that there can be any question
of.law proper for this court, to be called upon to decide.

I may briefly state some other facts which it is said
give rise to the doubt of the correctness in law of the
conclusion reached by the Board.

It seems that the appellant's railway extends from a
point some short distance east of Ottawa to Britannia-
on-the-Bay to the west of said city, with numerous
divergent parts and branches running over many of the
city streets.

As inevitably happens in every large business enter-
prise, there are some parts of this railway which do
not pay as well as others; and indeed are a burden,
according to the absurd view that the feeders to serve
the system are entirely useless and that all the persons
passing over same would in any event pass over the
other central part and pay a fare.

The part of the said railway extending from Ottawa
to Britannia-on-the-Bay was authorized by Parlia-
ment, by the statute of 1899, ch. 82, expressly enacting
that the company might as an extension to its then
existent railway, construct and operate, etc., such a
branch.

An agreement referred to in the questions I am
about to quote had been entered into between the
appellant and the Village of Hintonburgh specially
providing for its franchise in that part of its line.
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That agreement has expired, and can hardly be said 1920

as matter of law to have anything to do with the E
questions raised, especially when the maximum limit R. Co.

of basis fixed thereby is adhered to by appellant. To.NSIM

The Board, however, for some reason not very Idington J.

apparent in so plain a case, has submitted the following
alleged questions of law on which appellant bases this
appeal, and asks to find out what has been done
by the Board is in law unwarranted:-

(1) Whether upon the proper construction of the agreements
with the City of Ottawa and the Village of Hintonburgh, the statutes
relating to the Ottawa Electric Railway Company and the relevant
provisions of the Railway Acts, the Board was right in disallowing
the tariff of the company filed providing for payment of additional
fares for carriage upon the extension from Holland Avenue, notwith-
standing that the Board has found as a fact that the company did not
require additional revenue.

(2) Also, whether upon the proper construction of the said agree-
ments and statutes for the purpose of computing the toll to be charged
to passengers upon the said extension the point of commencement
of the said extension should be considered to be at Holland Avenue
or at the former westerly limit of the Village of Hintonburgh now the
City of Ottawa.

(3) Has the Board the right to treat the Company's operations as
a whole and continue the existing tariff; or must the Board permit the
filing of tariffs on a mileage basis covering services on the Britannia
line without reference to the larger part of the system covered by
Municipal agreements.

I am unable to understand the argument that in
law there is such an imperative legal distinction,
between the part of the company's line beyond Holland
Avenue, and those other parts of same, which must of
necessity become effective and so operate as an impera-
tive mandate in relation to the defining or fixing
of rates that there must be different rates east of that
line from those west thereof, which conflicts with
conclusions reached by the Board. The mathe-
matical distinction I can grasp but that we have to
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deal with must be one so founded in law as to affect
OTAWA this case.
ELECTRIC
RLY. Co.

T . To urge that a separate and distinct line of treat-
o NEPEAN. ment thereof in regard to the question of fares for
Idington J. passage over it because it was authorized and built

at a different time from some other part, seems to me,
with great respect, a very idle argument. And it does
not seem to me to be improved by a reference to
the question of whether the power of expropriation
existed before or was first enforced by a particular
clause in the legislative history of the appellant.

The same sort of argument would lead to holding as
matter of law that the Hintonburgh part of the line
must be treated as a thing separate from the rest of
the lines in fixing fares, and so on throughout the
system.

I can understand the question of the delimitation
of rates as evidenced by agreements between appellant
and municipal bodies being a matter of fact which
probably the Board of Railway Commissioners should
examine in reaching a determination as to any tariff of
tolls. When the Board has done so and examined all
else in the way of facts bearing upon the questions
raised by the proposed imposition of a tariff, I fail to
see how any question of law arises. It is not for us to
pass upon the question of whether or not the proper
construction of the agreements and the relevant
provisions of the Railway Acts, as a matter of law,
lead to the allowance or disallowance of the proposed
tariff when we find that the Board, even assuming as
well founded appellant's contention relative to the
construction of said agreements and statements, has
found as fact that the company did not require
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additional revenue and hence it was neither just nor 12

reasonable to impose further rates. omwA
ELECTRIC

I could understand the question of law being put R co.

as to whether or nor the rates of fares named in such oOE .

agreements and legislative validation thereof must be Idington J.

held to have been thereby in law imperatively and
definitely determined for all time. But when we
find the Board and counsel for appellant have assumed
that to be law (which I much doubt but pass no opinion
upon) and acted upon such assumption, there seems
nothing but mere questions of fact involved in what
remains for consideration.

There is much to be said for the true legal aspect of
the whole matter involved having been reduced, by
the Parliamentary legislation above recited, to a
mere question of what would be in the opinion of the
Board be a just and reasonable tariff, regardless of the
agreements in question, and especially so when we
find they seem in this regard to have merely arrived
at a maximum tariff.

Evidently this part of the agreement though for
even that and many other purposes validated by the
preceding legislation, may be held to have been over-
ridden by the later legislation constituting the Board
and assigning it such powers as it has, constituting it
absolute master of the whole question of rates or tolls,
provided always as a test of the due discharge of such
duties as entailed thereby that it has duly considered
all that is involved as fact in such like agreements.

Let us assume that there had, instead of a highly
profitable investment such as appellant's has turned
out, resulted an enterprise that could not be made
productive of a fair profit without discarding the
limitation in these agreements; could it be said that
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the Board under the legislation conferring such an
O 'rAWA a
EL IC absolute power long after the agreements had come
RLY. CO. into existence, would be powerless to grant any relief?

V.

ows The questions as presented and the argument thereon

Idington J. do not permit me to feel at liberty to answer definitely
this question.

I, therefore, merely submit it as an illustration of
what might have been a possible solution of much
that is involved in what has been considered, and
suggesting a reason why the questions submitted
cannot be answered in a more helpful way than I am
compelled to.

Holding the view I have expressed as to the first
question, it seems self-evident that the answer to the
second question is not involved in the disposition of
the question before the Board and hence needs no
answer.

As to the third question I cannot conceive of any
rule of law that would prevent the Board from con-
sidering the company's operations as a whole, and if it
saw fit to disallow the proposed tariff, or any portion
thereof which it is considered to be unjust, or unreason-
able, or-contrary to the provisions of the Railway Act,
it was entirely within its province. So far as the doing
so can be said to raise any question of law, I have no
hesitation in answering affirmatively.

As to the second branch of the third question, raising
the point of whether or not the Board must permit the
fixing of tariffs on a mileage basis. I may point out that
the appellant's factum distinctly disavows desiring to
raise such a question and insists that

there was no question before the Board as to whether the tolls should be
based upon mileage, or upon a flat rate.

232



VOL. LX.] SUPREME COURT OF CANADA. 233

That seems to eliminate as far as this appellant is 1920

concerned in this appeal, the only other possible OTA

question of law raised by the third question for our RLT. Co.
V.

decision. TOWNSHIP
oF NEPEAN.

It is only as a basis of appeal by way of which an Idington J.
appellant may seek to get relief that we can consider
any such question. However willing we should be
to aid the Board we cannot properly so interfere unless
incidentally to the determination of something in
respect of which an appellant seeks relief.

With great respect I submit the questions sub-
mitted (save the first part of the third question) do
not raise or distinctly state any definite question of
law actually relevant to the matters in issue between
those concerned, upon which a ruling is desired, and
can be properly made.

The first part of the third question should be ans-
wered in the affirmative.

I think, therefore, following our view expressed in
the case of Canadian Pacific Railway Co. v. Regina
Board of Trade (1) the appeal should be dismissed with
costs.

After I had written the foregoing the majority of
the court decided to direct a re-argument (which has
been had) upon certain stated questions. In defer-
ence, however, to suggestions made in that argument,
which was not directed on the grounds upon which I
proceeded and hence has not changed my opinion, I
may be permitted to point out that the declaration,
contained in the above quoted section 7 of the Domin-
ion Act, 57 & 58 Vict. ch. 86, that, so long ago as
1894, the works of the appellant were thereby declared
to be for the general advantage of Canada; and hence

(1) 45 Can. S.C.R. 321.
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I-20 by such declaration withdrawn, by virtue of Item No.
OTrAwA 10 of section 92 of the British North America Act,

ELECTRIC
RLY. Co. from any control of, or incidental to, their operation

TOWNS either by virtue of any legislation of Old Canada oroip NEPEAN.

Idington J the legislation of the Province of Onatrio.
Such, I think, must be held to be the result of the

decision of the Judicial Committee of the Privy Council
in the case of Toronto v. The Bell Telephone Co.(1).
Unfortunately that case was not referred to in either
argument herein.

By the express language of the above quoted section
7, as well as the necessities of the situation created by
the other provisions of the said Act a new corporate
entity, composed of two such previously existent, is
created and that is declared to be subject to the
legislative authority of the Parliament of Canada.

The result of the said legislation, viewed in light of
said decision, seems to have been to give predeterminate
effect to the Act of Parliament wherever conflict arises
between the respective enactments.

We are not left to depend alone upon such reasoning
for this conclusion was adopted by the enactment
of section 6 of the Railway Act of 1906, which reads as
follows:

6. Where any railway, the construction or operation of which is
authorized by a special Act passed by the legislature of any province, is
declared, by any Act of the Parliament of Canada, to be a work of the
general advantage of Canada, this Act shall apply to such railway,
and to the company constructing or operating the same, to the exclu-
sion of such of the provisions of the said Special Act as are inconsistent
with this Act, and in lieu of any general railway Act of the province.

Hence beyond peradventure all the subsequent
undertakings of the new creation such as the new
branch, declared by the later Act authorizing it, to be

(2) [1905] A.C. 52.
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an extension, and that extension which is now in 12

question, must be governed in every respect by the OTTAW

Dominion Railway Act, and not by any legislation RLY. Co.
V.

of the Ontario legislature either as to fares or other- oo

wise. Idington J.
This evidently was the view held by the appellant

itself otherwise it never should have troubled the
Board of Railway Commissioners by filing with it a
proposed new tariff of fares.

The point made by Mr. Denison of counsel for one
of the respondents, that at common law the common
carrier was as between him and any one of the public,
not entitled to charge any fare beyond what was just
and reasonable, was well taken.

Besides those cases he referred to I find the case of
Interstate Commerce Commission v. Baltimore & Ohio
Rd. Co. (1) which proceeds upon a distinct holding
of such a view as the basis upon which the legis-
lation there in question proceeded. See also Harris
v. Packwood (2).

Our Railway Act in making a statutory provision for
the determination of what rates are chargeable, also
proceeds upon the same basis of what is just and
reasonable.

I therefore repeat that I can see nothing else to test
the jurisdiction of the Board so long as it has not gone
beyond its statutory authority and has not failed
to consider all relevant facts.

DUFF J.-The questions submitted should, in my
opinion, be disposed of as follows:--

The first question: This question is not answered
since it involves questions of fact within the exclusive

(1) 145 U.S.R. 263.
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i'2 competence of the Board of Railway Commissioners.
OTrAWA So far as it involves a question of law it is covered byELECTRIC

RLY. CO. the answer given to the first part of the third question.
TOWNSHIP qeto
oF No . The second question: At Holland Avenue.

Duff J. The third question: First member. No. Second
member: Yes; though not necessarily on a mileage
basis.

My reasons for these conclusions can be stated
briefly. They are based upon two propositions which
appear to me clearly established.

First. I concur fully with the opinion of the Chair-
man of the Board as to the effect of the statute of
1894. By force of that statute and the scheduled
agreements the rights and obligations of the Ottawa
Electric Railway Co. in relation to the fares chargeable
in respect of the services provided for or contemplated
by the agreement between the Street Railway Com-
panies and the City-services which may with sufficient
accuracy be referred to as City services-were to be
governed by the agreement itself; and consequently
the Ottawa Electric Company did not on the passing
of the Railway Act of 1903 (see s. 3) become in respect
of such fares subject to the jurisdiction of the Board
of Railway Commissioners touching the matter of the
regulation of rates.

Second. As regards the Britannia extension on the
other hand, authorized by the Act of 1899, I can find
nothing in that statute excluding this line from this
jurisdiction of the Board and I :think that on the
passing of the Railway Act of 1903 the provisions of
that enactment on the subject of the regulation of
rates became applicable to it.

The first of these propositions seems to involve this
consequence: The fares exigible under the statute
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and agreement of 1894 must be taken to be a just 1920

remuneration, neither too much nor too little, for the o'fRAWA
city services; and it seems to follow that in determining It- Co.

what is a just and reasonable remuneration for the Townsmrp
or NEPEAN;.

services performed on the Britannia lines the proceeds DuffJ.
derived from the city services must be left out of
account. That is to say that in determining what is
just and reasonable in respect of the Britannia lines,
you must start with the hypothesis that everything
paid in respect of city services has been fully earned by
the performance of those services.

The point may be illustrated by a reference to one
example of the manner in which the existing tariff
operates. Under that tariff the company is entitled
to charge a maximum fare of five cents for transport
from the corner of Laurier Avenue and Charlotte
Street to Britannia, a charge which the company, by
the Act and agreement of 1894 is nevertheless entitled
to make for that part of the service which is performed
within the city. In other words, under existing
conditions, so long as the Britannia line is kept in
operation and this service is maintained, the company
is obliged to give, for a fare of five cents, the city
service (for which by law it is entitled to receive a fare
of five cents) plus the service from Holland Avenue
to Britannia; and that appears to be the necessary
consequence of treating the operations of the company
as a whole and maintaining the existing tariff.

I think it is not permissible to do this because thereby
full effect is denied to the legal rights of the company
under the statute and agreements of 1894.

I must mention that in answering these questions
we are governed by the law as it stood before the
enactment of the Railway Act of 1919.
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1920 ANGLIN J.-This case comes before us by leave of
OTrAWA the Board of Railway Commissioners granted under

ELECTROC
BLY. Co. s.s. 3 of s. 56 of the Railway Act, R.S.C., c. 37, as

ToWNSH enacted by 9 & 10 Ed. VII, c. 50, s. 1. The Board isor NEPEAN.

Anglin J. thereby empowered to grant a right of appeal.

upon any question which in the opinion of the Board is a question of law.

It may therefore be that this court should not decline
to pass upon any question leave for the submission of
which as a question of law has been given by the
Board, however difficult or even impossible it may
be to find in it such a question. On the other hand
if a question formulated by the Board is susceptible
of more than one interpretation, inasmuch as it must
be assumed that the Board did not intend to ask
the opinion of the court on anything other than a
question of law, the court should put upon it any
construction at all admissible that presents such a
question. If on no possible interpretation can a
question of law be found it would seem reasonable to
assume that there had been some mistake in the
drafting of the question in respect of which leave has
been given, and on that assumption the Board might
be asked to reconsider it and, if possible, to state it in a
form which would present an issue of law. I should
have been disposed to adopt this course in regard to
the first question in the present case were it not for
the fact that I incline to the view that it was probably
intended by it to cover substantially the same ground
as is covered by the first member of the third question,
and in the latter may be found a question of law.
It would not seem to be practicable to answer the
first question submitted on this appeal without review-
ing the discretion of the Board exercised upon con-
siderations which are in no sense matters of law.
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It is beyond the function which s. 56 (3) of the Rail- 1920
way Act contemplated should be exercised by this O nAWA
Court to determine ELEOMIC

RLY. CO.
V.

Yownsmr
whether * * * the Board was (or was not) right in disallowing OF NEPEAN.
the tariff of the Company filed providing for payment of additional A
fare for carriage upon the extension from Holland Avenue. Anglin J.

Should there be no legal obstacle to the adoption of
the course decided upon by the Board, there may be
error in the determination of some matter of fact or
in the exercise of the wide discretion entrusted to it by
the statute, neither of which can be made the subject
of an appeal to this court. I find it difficult to con-
ceive of any case in which the court may properly be
asked whether any action taken by the Board is or is
not "right," unless where the law peremptorily requires
that some particular course should be taken in regard
to the subject matter of the question.

The facts out of which the questions submitted
arise appear in the order of the Board granting leave
to appeal. Mr. Chrysler contends that the finding of
the learned Chief Commissioner, that the company
has a statutory right, not subject to the control of the
Board, created by the confirmation of its agreement
of 1893 with the City of Ottawa by the Dominion Act
of 1894 (c. 86), to charge any rate of fare fixed by it,
not exceeding five cents, for the carriage of each
adult passenger within the then limits of the City of
Ottawa, constitutes such a legal requirement and
compels the allowance by the Board of some additional
rate for carriage on the Britannia extension, admit-
tedly beyond those limits, and precludes that tribunal
from taking into account in fixing such rate the com-
pany's profits on the operation of so much of its system
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L92 as is covered by the agreement. If the Chief Com-
OrrAWA missioner's finding is right, or must be assumed toELECTRIC

R c. Co. be so on this appeal, I am, with respect, of the opinion
TaNHIP that the learned counsel's conclusions would seem

OF NEPEAN.

Angin . necessarily to follow. Otherwise the company would
be obliged to expend in the operation of an extension
found to be unprofitable (par. "r") income derived
from other portions of its system to which, ex hypo-
thesi, it has an absolute statutory right: To put it
otherwise-having by statute a right to be paid five
cents for carrying a passenger, who embarks in Ottawa,
to the former city limits, it would be compelled to
carry him gratis beyond those limits-and for an
additional three miles should he desire to travel to the
Britannia terminus. The same result would ensue in
the case of a passenger boarding one of the company's
cars at some point on the extension to be carried to a
place within the City of Ottawa as it stood in 1893.
The only traffic on the Britannia extension for which
the company would receive any remuneration would
be that having both its point of origin and its point of
destination on the extension itself. If it is beyond
the jurisdiction of the Board directly to control the
company's tolls within the limits of the Ottawa of
1893, it cannot, in my opinion, do so indirectly by
refusing to the company reasonable remuneration for
the traffic on the Britannia extension, considered by
itself.

Mr. Chrysler argued that the Board has not sub-
mitted to the court the question whether the company
has or has not the statutory right which the Chief
Commissioner has found it enjoys with regard to the
rates of fare within the city of Ottawa as it stood in
1893-4, and that that matter is therefore not subject
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to review here. It is quite true that the question 1920

is not formulated in explicit terms. But the first o-AWA

member of the third question submitted RLY. Co.

TOWNSHIPhas the Board the right to treat the company's operations as a whole oo NEPEAN.
and continue the existing tariff? Anglin J.

treating the word "right" used in it as meaning power
or jurisdiction-necessarily involves it. I find nothing
else in the statutes and agreements referred to in the
first question, and recited in the statement of facts
embodied in the order of the Board, that could possibly
exclude that right. They include the statute and
agreement on which the Chief Commissioner bases
his finding that a statutory right to a five cent fare
for each adult passenger carried within the limits of
the Ottawa of 1893, over which the Board has no
power of regulation or control, is vested in the company.
We cannot in answering the first member of the third
question propounded ignore this feature of the case
before us which appears to me to be so vital that it is
virtually the turning point in its determination and
presents, if not the sole, at least the most obvious and
most important question of law to be found in the
entire submission. Somewhat paradoxically upon this
question the appellant company upholds the finding
of the Chief Commissioner while the respondents
maintain that it is wrong.

Although, the reasons presently to be stated, of the
opinion that the company has a- right not subject to
the control of the Board to fix a rate of fare not exceed-
ing five cents for each adult passenger, except as
provided by clause 49 of the agreement of 1893, carried
by it within the then limits of Ottawa, with respect, I
fail to find in the confirmation by the statute of 1894
of clause 46 of the agreement of 1893 sufficient ground

79089-16
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1920 for that conclusion. On the contrary, if the com-
OTTAWA pany's right rested on that contract and statute alone,

ELECTRIC
RaY. Co. while it could not claim any fare exceeding five cents

To~w- (except for the traffic specially provided for by

mgAin ~ clause 47) for the carriage of a passenger within the
limits of the Ottawa of 1893, its right to demand
fares up to that figure would, in my opinion, be subject
to the control of the Board. Clause 46 is purely
restrictive in its terms. Had the company intended
to stipulate for a right to charge any fare fixed by it
not exceeding five cents, it is scarcely concevable
that that right would not have been expressed in
positive terms such as are found in clause 47 dealing
with the special rates of fare between 12 o'clock
midnight and 5.30 a.m. Moreover, the fact that its
right to collect and fix fares within the Ottawa of 1893
existed independently of and antecedently to the
contract of that year and the statute of 1894, as I
shall now endeavour to demonstrate, renders it wholly
unnecessary to import by implication into clause 46
of that contract the positive provision which the
contracting parties would seem to have deliberately
omitted from it.

The Ottawa City Passenger Railway Company
was incorporated by the Parliament of the late Pro-
vince of Canada in 1866 and by section 8 of that
statute (c. 106) its directors were empowered to make
by-laws touching (inter alia).

the fares to be received for passengers and freight transported over the
railway or any part thereof.

The franchise conferred was to construct and to oper-
ate by animal power a street railway on certain speci-
fied streets and others to be agreed upon in the City
of Ottawa and adjoining municipalities. The work
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being purely local and provincial passed, at Con- 12

federation, under the control of the legislature of EIn A-A

Ontario. That body in 1868 amended the company's RaY. co.
V.

charter (c. 45) by declaring applicable to it certain oo

sections of the Consolidated Railway Act of 1859 Anglin J.
(c. 66), inter alia those with respect to "Powers," and -

expressly excluding the application of other clauses of
the same Act, inter alia sections 118 and 151 relating
one to the reduction of tolls by the legislature and the
other to the approval of tariffs by the Governor-in-
Council. Under the heading "Powers" it was by
section 9 of the Consolidated Railway Act provided
that
the company shall have power and authority * * * tenthly
* * * to regulate * * * the tolls and compensation to be
paid and to receive such tolls and compensation.

S.s. 1 of s. 31 of ch. 170 of R.S.O. 1887 (The Ontario
Railway Act). applied to the Ottawa City Passenger
Railway Company, but s. ss. 9, 10, 11 and 12 of the
same section did not. R.S.O. 1887, c. 2, s. 10.

No other change in the statutes affecting the com-
pany was made prior to 1892. It would therefore
appear that at that time under the provincial statutes
governing it one of the "powers" of the company was
to regulate its tolls-a power which it would probably
exercise through directors' by-laws passed under
sec. 8 of the Act of 1866-wittiout control by the
legislature or by the Governor-in-Council under
sections 118 or 151 of the Consolidated Railway Act
of 1859, or the corresponding sections of c. 170 of the
Revised Statutes of Ontario, 1887. The Ontario
Street Railway Act of 1883 (46 Vict., c. 16) (R.S.O
1887, c. 171) by its 24th section provided that
nothing in this Act contained shall apply to or affect any street railway
company existing or incorporated before the 1st of February, 1883.

79089-1612
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1920 In 1892 the company desiring to extend its line
OTTAwA across the Union Bridge and into the City of HullELECTRIC

RLY. Co. sought and obtained from the Dominion Parliament
Tows an Act (c. 53) empowering it .to do so, (s. 1) declaringOF NEPEAN.

AnglinJ. it to be a work for the general advantage of Canada
(s. 6) conferring on it the additional right to use
motive power other than animal power, except steam
(sec. 3), making applicable to the new lines of which
the construction was thereby authorized the Acts of
1866 and 1868 and "the powers thereby conferred,"
and providing that the "operation" of the railway
"by any new or aditional powers conferred by this
Act," should be subject to the provincial law in
relation to street railways (s. 6).

"Operation" in this statute in my opinion does not
include the fixing or regulation of fares. It refers to
the working of the railway-how the cars should be
run-control of the tracks, motive powe and equip-
ment. Bedford Bowling Green Stone Co. v. Oman (1);
Minneapolis Street Railway Co. v. City of Minneapolis
(2). A reference to the clauses of the Dominion Rail-
way Act (R.S.C. 1906, c. 37) included in the fasciculus
headed "Operation" will serve to indicate the purview
of that term as understood by the Parliament of
Canada.
. By sec. 13 of the Act of 1892 it was provided that

nothing in this Act shall in any way impair any of the powers which the
company has at the passing of this Act.

Ordinarily I should incline to think that the word
"powers" in such a section would not include the
right to fix rates. But that right was conferred by
the Act of 1868 as a "power and authority;" and by
the Act of 1868 it was confirmed as one of the "powers"

(2) 155 Fed. R. 989-1000.
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under sec. 9 of the Consolidated statute of 1859 incor- 1920

porated with the Act of 1868. Furthermore, in the 01A

Dominion Act of 1892, while secs. 92 and 98-98 of the aL. CO.

general Railway Act (51 V., c. 29) are expressly made To

applicable to the company, there is no reference Anglin J.

either to sec. 223 empowering the company to fix tolls
or to secs. 11 (k) and 227 and 228 providing for the
control of tolls by the Railway Committee of the
Privy Council and the Governor-in-Council respec-
tively. The proper conclusion from these circumstances
appears to me to be that the "power" of fixing and
regulating its rates of fare free from the control of the
Lieutenant-Governor-in-Council, which the company
possessed under the provincial legislation affecting it,
was continued unimpaired by the operation of secs.
6 and 13 of the statute of 1892, notwithstanding the
declaration thereby made that the company's under-
taking was a work for the general advantage of Canada,
and that that right thus became the subject of a
"Special Act" excluding the application of inconsistent
provisions of the general Railway Act (51 V., ch.
29, ss. 3 and 6), if they would otherwise have been
applicable to it as a street railway.

Such was the position of the Ottawa City Passenger
Railway Company in regard to the imposition and
control of tolls at the time of the agreement of 1893
and the statute of 1894 confirming it, so much can-
vassed at bar. The Ottawa Electric Street Railway
Company, then absorbed by and amalgamated with
the Ottawa City Passenger Railway Company, had
been incorporated in 1890 and was subject to the
Ontario Street Railway Act (R.S.O. 1887, c. 171).
But the only statutory provision affecting its tolls
was that contained in s. 9 of that Act, limiting the
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1920 maximum fare to be charged by it to five cents for any
&rrAWA distance not exceeding three miles and one cent forELECTRIC
BLY. Co. each additional mile. It seems very clear to me,V.

TowNsmp therefore, that the sole office of the first member ofor.NEPEAN.

Anglin J clause 46 of the agreement of 1893-

no higher fare than five cents shall be charged for the conveyance of
one passenger from one point to another on the said line and branches
thereof within the present city limits.

was so to limit the company's right to fix its rates
of fare conferred by the provincial Acts of 1866 and
1868 and confirmed by the Dominion Act of 1892, and
not otherwise subjected to statutory control or restrio-
tion, that thereafter the ordinary fare for the carriage
of an adult passenger within the then city limits
should not exceed five cents, -a concession which the
company no doubt made in consideration of counter-
vailing benefits and advantages obtained by it under
the agreement. That, in my opinion, is the entire
scope and purpose of the part of clause 46 now under
consideration and it therefore becomes quite unneces-
sary to consider the effect of its confirmation by the
statute as creating a statutory right in favour of the
company.

The Act of 1894 continues the existence of the
"Ottawa City Passenger Railway Company" under
the name of the "Ottawa Electric Railway Company"
(s. 6) and sanctions its absorption of the Ottawa
Electric Street Railway Company (s. 1), declaring
that the lines of street railway of both companies are
works for the general advantage of Canada and that
the Ottawa Electric Railway Company is subject to
the authority of the Parliament of Canada (s. 7).
But any effect which these latter provisions might
otherwise have had under sec. 6 of the Railway Act
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of 1903 c. 58; (R.S.C. 1906, c. 37, s. 6) is excluded by 1*
secs. 3 and 11, to which, as well as to sec. 13 of the ^0
Act of 1892, the provisions of sec. 3 of the Railway RLY Co.

Act of 1903 would seem to apply. Secs. 3 and 11 of ooswN

the Act of 1894 are as follows:- Anglin J.

(3) The franchises, powers and privileges heretofore or hereby
granted to or conferred upon the said companies, or either of them,
and which are hereby authorized to be transferred to the said united
company, shall be exercised and enjoyed by the said united company,
subject to the terms, provisos and conditions contained in the said
agreement with the corporation of the City of Ottawa.

(11) Nothing in this act Shall in any respect impair any of the
powers which the said Ottawa City Passenger Railway Company shall
have immediately prior to the date appointed for this Act to take
effect.

Under these provisions the power or privilege of
the Ottawa City Passenger Railway Company to fix
and regulate its rates of fare conferred by the legisla-
tion of 1866 and 1868 and confirmed by the statute of
1892 are again preserved for the benefit of the con-
tinuing corporation, the Ottawa Electric Railway
Company. As provisions made by the Parliament
of Canada inconsistent with the jurisdiction over
tariffs and tolls then possessed by the Governor-in-
Council and the Railway Committee of the Privy
Council and now vested in the Board of Railway
Commissioners by the Railway Act, they override
the latter (s. 3 of c. 37, R.S.C., 1906). There is no
reference to the general Railway Act in the statute of
1894.

The construction of the Britannia branch by the
Ottawa Electric Railway Company was authorized
by a Dominion statute of 1899 (c. 82) "as an extension
of its present railway." Neither the agreement of 1893
between the City of Ottawa and the appellant com-
pany, nor the (now expired) agreement of the company
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1920 with the Village of Hintonburgh applies proprio
OL-WA vigore to this extension. The former is explicitly

ELECTRIC
RLY. CO. confined in its operation to the City of Ottawa of 1893;

TOWNSH- the latter to lines of railway constructed on streets
oF NEPEAN.

Agin J. of the village. No part of the Britannia extension is
within the Ottawa of 1893 and the short portion of it
within the former village of Hintonburgh is constructed
not on streets but on a private right of way. The
fact that the company was authorized by the statute of
1899 to construct the line from Holland Avenue west
to Britannia-on-the-Bay "as an extension of its
present railway" does not bring that extension within
the terms of agreements explicitly confined in their
operation the one to territory within which no part of
it is constructed and the other to property over which
it does not pass; nor does it, in my opinion, as a matter
of law preclude the sanction by the Board of a tariff of
fares for that extension distinct from that in force for
the rest of the company's system.

Sec. 3 of the Act of 1899 reads as follows:

Sections 90-172, both inclusive, of the Railway Act and such of the
other sections as are applicable, shall apply to the company with
respect to the said extension.

It is common ground that as to the Britannia
branch the jurisdiction of the Board of Railway Com-
missioners over tariffs and tolls 'conferred by the
general Railway Act is unfettered. But I cannot
find in the mere description of this branch as an
"extension" anything entitling the Board in the
exercise of that jurisdiction to disregard the effect
of any rights which the company may have to fix and
regulate tolls on its lines within the limits of the
City of Ottawa of 1893 independently of the Board's
supervision and control. If, in order
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to treat the company's operations as a whole and continue the existing 1920
tariff OTTAWA

ELECTRIC
the Board must disregard such a right of the company, Ray. Co.

either directly or indirectly, in my opinion it may TowNSHIP

not do so. It follows that the Board should OF NEPEAN.

Anglin J.
permit the filing of tariffs * * covering service on the Britannia
line without reference to the larger part of the system covered by the
municipal agreements * * *

though not necessarily on a mileage basis.
On the proper construction of the relevant agree-

ments and statutes I am of the opinion that the Britan-
nia extension commences at Holland Avenue since
from that point westerly the company's tracks are
laid on a private right of way and not on public streets
and it is "from some point on its present railway"
(of which the terminus was then at Holland Avenue)
that the company was by the Act of 1899 authorized
to construct and operate its line toBritannia-on-the-Bay.

While it would seem to follow from what I have
said that it is not possible to hold as a matter of law
that the order of the Board disallowing the tariff in
question was not "right" and the respondents may
therefore be entitled to ask the court to decline to
answer the first question in the affirmative, in view of
the facts and finding in paragraph "r" of the order
allowing the appeal the company is entitled to such
fares and on such basis as the Board may deem reason-
able and just in respect of traffic on its Britannia
branch irrespective and indepedently of the rates of
fare prevailing on the rest of its system. As the
learned Chief Commissioner said in delivering the
opinion of the Board in this case:

Under the Railway Act the same company may have different
rates on different parts of its system where traffic and operating con-
ditions and construction costs are dissimilar, for example, railway
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1920 tolls are justifiably higher in a mountainous district where cuttings

OrrAWA and grades are heavy and as a result the cost of construction and
ELECTR1c operation is greater than in other districts. Again the tolls may be
Rla. Co. greater where traffic density and diversity differ.

TowNsmn, Rates on a branch or lateral line may be justified, although higher
oF NEPEAN. than those of a main line, with greater traffic and although owned by

Anglin J. the same company.

The fact that a flat rate of fare prevails throughout
the rest of the company's system does not as a matter
of law in my opinion preclude the authorization of an
additional fare, either on a mileage or "measured"
basis or as a flat rate, on the Britannia extension.

I would, for the foregoing reasons, without answering
the first question, answer the second question: "At
Holland Avenue;" and to the first member of the
third question my answer would be: "No;" and to the
second member thereof: "Yes, though not necessarily
on a mileage basis."

In reaching these conclusions, I have entirely put
out of consideration s.s. 5 of sec. 325 of the Railway
Act of 1919. That provision is not retroactive. The
statute was passed on 7th July, 1919; the decision of
the Board was pronounced on 25th of February, 1919;
and leave for this appeal was granted on 14th of
April, 1919. The answers to the questions before us,
therefore, in nowise depend on s.s. 5 of sec. 325 and I
refrain from expressing any opinion whatever either
upon its construction or upon the scope of its applica-
tion.

On the whole the appeal succeeds and the appellants
should have their costs.

BRODEUR J.-The appellant company operates
within the city limits of Ottawa a street railway
proper, and beyond city limits it runs a suburban
railway called the Britannia line.
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This suburban railway is constructed upon a private 0

right of way and passes through the territories of the O-A
respondents, the township of Nepean and the village mR. Co.

V.

of Westboro. TowNsHIP
op NEPEAN.

The rates within the City of Ottawa are fixed by a Brodeur J.
contract which was confirmed by Parliament.

The Railway Company has filed before the Railway
Board a tariff asking for larger fares than those charged
heretofore on the Britannia line and the municipalities
interested including the City of Ottawa have applied
for the disallowance of the proposed tariff and it was
disallowed on the 25th February, 1919. The Ottawa
Electric Company dissatisfied with the order of the
Board, obtained on the 14th of April, 1919, leave from
the Board to appeal to this Court upon the following
questions:-

1. Whether upon the propet construction of the agreement
with the City of Ottawa and the Village of Hintonburgh, the
Statutes relating to the Ottawa Electric Railway Company, and the
relevant provisions of the Railway Acts, the Board was right in disal-
lowing the tariff of the company filed providing for payment of addi-
tional fare for carriage upon the extension from Holland Avenue not-
withstanding that the Board has found as a fact that the Company
did not require additional revenue.

2. Also whether upon the proper construction of the said agree-
ments and statutes for the purposes of computing the toll to be charged
to passengers upon the said extension the point of commencement of
the said extension should be considered to be at Holland Avenue or at
the former westerly limit of the Village of Hintonburgh now the City
of Ottawa.

3. Has the Board the right to treat the company's operations
as a whole and continue the existing tariff; or must the Board permit
the filing of tariffs on a mileage basis covering services on the Britannia
line without reference to the larger part of the system covered by
municipal agreements?

These questions arise out of certain facts which the
Board stated in their order granting leave. .

. The Board has found as a fact that the operation of
the Britannia line, considered by itself, is not remuner-
ative, but that the operation of the lines of the railway
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12 as a whole, including those within the City of Ottawa,
OTTAWA are returning to the company adequate profits. TheELECTrRIC

RLY. Co. Board has found also that within the city limits on the
TOWNHIP street railway proper it could not reduce nor increase

op NEPEAN.

Brodeur J the rates because they have been the subject of an
agreement with the city which has been approved and
confirmed by Parliament (1894, ch. 86, s. 2) and that
the Board's jurisdiction is bound by this special Act.

Though the Railway Commissioners thought they
could not change, alter or reduce the city rates, they
decided, however, that the profits made by the com-
pany under its contract should be utilized to cover the
deficit incurred in the operation of the Britannia
extension and they ordered the company to operate
at a loss its suburban line. This decision does not
seem to me satisfactory. If the contract with the
city has the effect asserted by the Board it is then
binding to all intents and purposes and this part of the
system should have been left alone and the profits or
losses made in connection with it should not have been
considered in the determination of the rates to be paid
on some other part of the system. In other words
the company's operations should not have been
treated as a whole.

When the company was incorporated in 1866 by the
legislature of the Province of Canada (ch. 106) it was
declared by sec. 8 that the directors would have the
power to make by-laws touching

the fares to be received for passengers and freight transported over the
railway or any part thereof.

We find also another provision in this statute of
1866 giving the right to the company to lay their
tracks on certain streets.
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These two provisions give more extensive powers 1

than those which would be granted to-day, for Parlia- -AI

ment would not give the power to a railway company RLY. CO.

to lay tracks on a particular street without the consent Towome
or NEPEAN.

of the municipality, and as far as the rates are con- Brodqur J.
cerned Parliament would not to-day give a railway -

company the right to fix its rates without the control
of the Railway Board. But in 1866 the street rail-
ways were new ventures which were treated most
liberally by our legislators.

The appellant company had then the power under
its charter to fix its rates without being bound to
submit them to the Government and it could lay its.
tracks upon certain streets within the City of Ottawa.

The line of railway being a provincial line fell after
Confederation under the legislative control of the
Province of Ontario. But in 1892 the company
being desirous to connect its railway with a line
situate in another province, its undertaking was
declared by the Federal Parliament under the pro-
visions of s.s. 10 of s. 92 of the British North America
Act to be a work for the general advantage of Canada
(1892, ch. 53).

In 1893 the Railway Company made a contract with
the City of Ottawa in which it was stipulated that
it could run its cars upon some other streets than those
mentioned in the Act of Incorporation of 1866 and the
railway company agreed by clause 46 that

no higher fare than five cents shall be charged for the conveyance
of one passenger from one point to another on the said lines and branches
thereof within the present city limits. * * *

and that it could amalgamate with an electric street
railway company then in existence under its present
name.
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1920 This contract was ratified and confirmed by the
OWAWA Canadian Parliament in 1894 and by the Special ActELECMrIC
RL. Co. then passed it was declared that

TOWNSHIP
OF NEPEAN. the franchises, powers and privileges heretofore or hereby granted to

Brodeur, J. or conferred upon the * * * company shall be exercised and
- enjoyed.

under its new company name (1894, s. 3. ch. 86) and
by sec. 11 of the Act it was also declared that

nothing in this Act shall in any respect impair any of the powers
which the said * * * company shall have immediately prior to
the date appointed for this Act to take effect.

This Act came into effect on the first of June, 1894.

What is the effect of this legislation of 1894?

First, it ratifies and confirms the agreement with the
City of Ottawa by which a flat rate not exceeding
five cents should be charged for the conveyance of a
passenger in the day-time. It becomes a binding
contract for the city, for the company and also for
the public by which this fare of five cents would be
considered a reasonable rate. This provision forms
part of the special Act of the Railway Company.

At the same time Parliament in declaring that the
powers possessed by the railway company would not
be impaired, but on the contrary these powers would
continue to be exercised and enjoyed by the company,
confirms and ratifies the power that the company
possessed by its Act of Incorporation of 1866 to fix
its rates subject, of course, to the new rates fixed in its
agreement with the city.

It seems to me that as a result of this legislation of
1894, the company was the only authority that could
deal with the rates within the city of Ottawa provided
it should not charge more than five cents.
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The general provisions of the Railway Act giving 1

the Board the power to deal with the rates would 'PTAWA
ELwTrac

certainly not affect the lines of the appellant company RLY. Co.

within the city limits since sec. 3 of ch. 37 of the R.S.C. TOwNSIp
Or NEPEAN.

declares that the Railway Act should be construed as Brodeur J.
incorporated with the special Act and where the -

provisions of the Railway Act and of the special
Act relate to the same subject matter, the provisions
of the special Act will override those of the general
Act.

The Parliament of Canada having by the special
Act of the appellant company dealt specifically with
the tolls within the City of Ottawa, the subject matter
of these tolls could not be considered by the Board of
Railway Commissioners, whether they are profitable
or not.

In 1899 the Parliament of Canada authorized the
appellant company to build a suburban line outside
of the city limits on private rights of way as an exten-
sion of its street railway. It was provided by this
new Act that certain sections of the Railway Act were
applicable

and such of the other sections as are applicable, shall apply to the
company with respect to the said extension.

It may be claimed that under the provisions of the
Act of 1894 the tolls to be charged on the suburban or
extension line shall be under the control of the Rail-
way Company itself but the question of jurisdiction of
the Board in that regard has not been raised, and
both parties agree that the Board has jurisdiction to
fix the rates on the suburban railway. But it is
claimed on the part of the appellant that these rates
on the extension line should be determined without
regard to the profits or losses made on the city lines
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12 because the latter are not under the control of the
OTrAWA Board.

ELECTRIC
RLY. Co. I fully concur with this view of the appellant.

oo.E". The special Act of 1894 fixed the rates for the city

Brodeur J. limits and these rates cannot be disturbed by the
Board since they form part of an Act which overrides
the general powers of the Board under the Railway
Act. The Board having come to the conclusion that
the rate on the Britannia line was not remunerative it
was its duty to grant to the appellant company a remun-
erative rate on this part of the line and it should not
have taken into consideration the profits made on some
other part of the line which did not come under its
jurisdiction.

The first question which is submitted to us involves
questions of fact, which, of course, have to be dealt
with exclusively by the Board. We have no authority
to decide whether the rates asked for by the company
are fair and just. So far, however, as this question
No. 1 involves a question of law, it is covered by the
answer I give below to the first part of the third
question.

We are asked by the second question submitted to
us to state whether the tolls to be charged on the
extension line should be computed from Holland
Avenue where the extension begins.

If the extension line was built on the streets with the
consent of the city, special tolls could be charged only
from the city limits, but the extension line is not
built on the streets but on a private right of way.
Then I would declare in answer to the second question
that the point of commencement of the extension
line should be considered for toll purposes to be at
Holland Avenue.
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I would answer in the negative the first part of the 1o

third question, and in the affirmative the second part orrAWA
ELECTIC

of it. As a result of these answers the appellant's RLY. Co.

contentions are generally sustained. TOWNSP
Or NEPEAN.

The appeal should be allowed with costs. Brodeur J.

MIGNAULT J.-This is an appeal by leave on three
questions of law from the decision of the Board of
Railway Commissioners for Canada disallowing a
tariff of tolls filed by the appellant. The only point
involved is as to the extension of the appellant's line
from Holland Avenue in the former Village of Hinton-
burgh, now a part of the City of Ottawa, to Britannia-
on-the-Bay in the Township of Nepean, but to answer
the questions submitted it is necessary to consider the
statutes and contracts under which the appellant
carries on its operations.

All the facts found by the Board are stated in the
order granting leave to appeal, as well as in the opin-
ions given by the learned Chief Commissioner, and it
will be sufficient to give briefly my reasons for the
answers which I make to the questions submitted.

The appellant now stands in the place of two Ottawa
street railway companies, the Ottawa City Passenger
Railway Company, incorporated in 1866, by an Act
of the Pr.ovince of Canada (29 & 30 Vict., ch. 106),
and the Ottawa Electric Street Railway Company,
incorporated in 1891 by letters patent of the Province
of Ontario. These two companies amalgamated in
1894, forming what was termed the united company
under the name of the Ottaiva Electric Railway
Company. . Previously to the amalgamation, in 1892,
an Act was passed by the Dominion Parliament (55 & 56
Vict., c. 53) declaring the undertaking of the Ottawa

79089-17
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920 City Passenger Company to be a work for the general
OTTAWA advantage of Canada, conserving its charter powers

ELECTRIC
RLY. Co. and authorizing it to extend its lines to the City ofV.

TOWoSHIP Hull, in the Province of Quebec. After the amalga-
OF NEPEAN.

Mignault J. mation an Act was passed by the Dominion Parlia-
ment, in 1894 (57 & 58 Victoria, ch. 86), ratifying the
analgamation, and confirming the contract entered
into between the City of Ottawa and the Ottawa
City Passenger Railway Company and the Ottawa
Electric Street Railway Company and the appellant
was declared a body corporate subject to the legislative
authority of the Parliament of Canada. It is under
this contract and this statute that the appellant
carries on its operations in so far as the City of Ottawa,
as it then was, is concerned.

It may be added that, in'1895, the appellant entered
into a contract with the then village of Hintonburgh,
adjoining Ottawa on the west, for the extension of its
lines, under which the appellant extended its railway
as far as Holland Avenue in the said village. This
contract has now expired.

In 1899, by the Dominion statute, 62 & 63 Vict., ch.
82, sec. 1, it was -enacted that the appellant

may, as an extension of its present railway, construct and operate by
means of electricity or other motive power, except steam, a double or
single track, iron or steel railway, with the necessary side tracks,
switches and turn-outs for the passage of cars, carriages and other
vehicles adapted to the same, from some point on its present railway
in the municipalities of Hintonburgh or Nepean in the County of
Carleton, to some point at or near Bells Corners in the Township of
Nepean.

The railway referred to in this enactment as the
present railway of the appellant did not extend further
west than Holland Avenue in the Village of Hinton-
burgh and the extension from that point to Britannia-
on-the-Bay, which I understand is to the east of Bells
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Corners, was constructed, not on a street or road, but 1920

on a private right of way acquired by the appellant. O AWA

The statute of 1899 declared that sections 90 to 172, RY. Co.
V.

both inclusive, of the Railway Act (then that of 1888) TowNsm
or NEPEAN.

and such of the other sections of the said Act as are Mignault J.

applicable shall apply to the appellant with respect to
the said extension.

The appeal having been argued on November 17,
1919, this court, on December 22, 1919, ordered a
re-argument on the following questions:

(1) Has the Board of Railway Commissioners authority to reduce
the Company's charge for passenger services within the City of Ottawa
below the fare of 5 cents now charged for any such service?

(2) If the first question is answered in the negative, has the Board
power to require the Company to provide a service partly within and
partly beyond the limits of the City of Ottawa for a charge not exceeding
5 cents?

(3) In passing upon the questions raised upon this appeal, is the
Court in any respect governed by section 325 of the Railway Act of
1919?

The re-argument took place on February 3 and
4, 1920, and was of a very exhaustive character.

The principal question discussed was as to the
effect of clause 46 of. the contract with the city of
Ottawa which reads as follows:

No higher fare than five cents shall be charged for the conveyance
of one passenger from one point to another on the said line and branches
thereof within the present city limits, and for children under ten
years of age no higher fare than three cents shall be charged, except
between the hours of twelve o'clock midnight and five-thirty a.m.

The question was also discussed whether the Board
of Railway Commissioners could reduce the maximum
rate of five cents for passengers provided for the city
of Ottawa.

It is argued that clause 46 is purely negative, that
it in no way determines any toll or fare which the
company may charge, that its objects was not to

79089-17Y2
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12 empower the company to exact tolls, the power to do
OTTAWA so being conferred on the directors by the statute ofELECTRIC bigb

RLY. CO. 1866, but merely to restrict the exercise of this power,
TowgsHiP so that in any event the company could not demand

OF NEPEAN.

Mignault J. more in the day time than five cents per adult pas-
senger, and that in so far as the fixing of tolls and the
control of the Board is concerned, the whole matter
was left where it was before the contract, so that the
directors can by by-law regulate the tolls to be charged,
subject to the control of the Board, these tolls how-
ever not to exceed the maximum stipulated in clause
46 of the contract.

I cannot so construe the contract. It is true that
clause 46 is negative in form, such negative form
being usual in agreements of this kind, and it is also
true that the directors derive their power to regulate
tolls from the charter the company obtained from the
legislature. But the whole object, or at least the
main object, of the contract was to oblige the company
to operate a street railway in the City of Ottawa, the
city receiving from the company an annual payment
based on the mileage of the latter's lines, and for this
service the company was to be remunerated by tolls
charged for the carriage of passengers. So the fixing
of a maximum fare by the contract necessarily implies
that the company may charge any fare, provided it
does not exceed the maximum, and within these
limits, and during the life of the contract, the city
cannot contend that the fare charged is not just and
reasonable. This contract was ratified and confirmed
by Parliament, the latter thus recognizing that the
fixing of fares has been treated as a matter of agree-
ment between the city and the company, and un-
questionably the contract binds both the city as
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representing the public interested in the railway o
service and the company for the term of its duration, OTAWA

with the consequence that the power of interference ELY. Co.
V.

of the Railway Board-which can be exercised only TowNsmr
Or NEPEAN.

on the ground that the tolls charged are unfair and Mignault J.

unreasonable-is excluded by the recognition by the
city and by Parliament that up to the maximum
stipulated by clauses 46 and following of the contract,
any tolls charged by the company while the contract
is in force are fair and reasonable.

I am therefore of opinion that, properly construed,
clause 46 of the contract authorizes the appellant
to charge five cents per passenger during the hours
mentioned, or any lower rate; and also, inasmuch as
the contract was ratified and confirmed by Parliament
and the ratification and confirmation was accom-
panied by the declaration (sec. 3) that the franchises,
powers and privileges conferred on the original com-
panies should be exercised and enjoyed by the appel-
lant, subject to the terms, provisos and conditions
contained in the agreement with Ottawa, my opinion
is that the Board of Railway Commissioners cannot
for the services contemplated in this agreement, reduce,
no more than it can increase, the maximum rate
provided by the contract. In coming to this con-
clusion, I also rely on section 3 of the Railway Act
(R.S.C., 1906, ch. 37) the statute of 1894 being a special
Act overriding the provisions of the Railway Act in
so far as is necessary to give effect to such special Act.

This disposes of question 1, submitted by the court
for re-argument, which question should be answered
in the negative. I may add that this is also the
opinion expressed by the learned Chief Commissioner.

Mr. Dennison argued however that the statute of
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1894 is a private Act, which cannot prevail over a

Emc-IAC public Act like the Railway Act. This argument is
Rat. co. answered by section 13 of the Interpretation ActV.

TOoNSH (R.S.C. 1906, ch. 1) as well as by section 3 of theOF NEPEAN.

Mignault J. Railway Act, for surely the statute of 1894 is a special
Act within the meaning of that section.

Question 1 being answered in the negative, question
2 requires a reply, and I am of opinion that this reply
must also be in the negative. In so far as service
outside Ottawa is concerned, it cannot be considered
as covered by the charge made for the City of Ottawa
under the contract *and statute of 1894. By the
City of Ottawa I mean the territory described in the
contract.

Question 3, in so far as this appeal is concerned,
should be answered in the negative. This section was
enacted subsequently to the order of the Board, but
the power it confers on the Board, should the question
now come before it, possibly renders the discussion of
this appeal of somewhat an academic interest. I
may add that I do not wish to be understood as placing
a construction on section 325 of the Railway Act of
1919.

I now come to the questions submitted by the
Board which are the subject of this appeal. And here
I must note the following findings of fact of the Board
in paragraphs (r) and (s) of the order allowing the
appeal:

(r) The Board has found, as a fact, that the operation of the
Britannia extension considered by itself is not remunerative, and that
if the operation of this line can be so considered it is clear that the
company is entitled to an increased remuneration for the service it
performs thereon.

(s) The Board has also found that the operation of the lines of
this railway as a whole including those within the City of Ottawa have
returned or are returning to the company adequate profits. The
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company contends that inasmuch as the receipts from the lines within 1920
the Gity of Ottawa are the result of the operations of the company OTTAWA
under a schedule of rates limited by the agreement with the city and ELECTRIC

confirmed by the Act of Parliament such favourable result is not a RLY. Co.
valid reason under the Railway Act for disallowing a tariff which will ToWNSIn
give the company power to collect additional fares upon the Britannia or NEPEAN.

extension. . Mignault J.

I may add that the contracts with Ottawa and

Hintonburg in nowise apply to the Britannia exten-

sion, which is governed by the statute of 1899. The
respondents, however, contend that the contract
with Hintonburg applied to the extension from

Holland Avenue up to the Western limits of the
former village, a distance of some 1900 feet. I think

this contention cannot be sustained, because the
contract -with Hintonburg refers to a railway to
be built on the streets of the village, and this extension
was built, not on any street, but on the private right of
way of the appellant from Holland Avenue to the
West, and because the statute of 1899, which governs
the extension, gives authority to the appellant to
construct the said extension, from some point on the
then present railway of the appellant in the village of
Hintonburg and the most westerly point of the said
railway was at Holland Avenue. The extension was
constructed under the authority given by this statute.

I cannot doubt, moreover, in special reference to
paragraph (r) of the order granting leave to appeal,
that the Board can consider by itself the operation of
the Britannia extension from Holland Avenue to
Britannia-on-the-Bay.
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The answers I would give to the questions sub-

EOTWA mitted, are contained in the formal judgment of the
Rm. Co. court, and in my opinion the appeal should be allowed

TowNserP with costs.
or NEPEAN.

Mignault J.
Appeal allowed with costs.
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F. B. Proctor.
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IN THE MATTER OF 1920

*Mar 17.
PRICE BROTHERS AND COMPANY 18, 19.

*Apr. 6.
AND

THE BOARD OF COMMERCE OF CANADA.

Constitutional law-Parliament-Order-in-Council-Newsprint-
"Necessary of life"-Measures necessitated in real war-"War
Measures Act, 1914"-"The Board of Commerce Act," 9 & 10 Geo.
V., c. 37-"The Combines and Fair Prices Act, 1919," 9 & 10 Geo.
V., c. 45, 9 & 10 Geo. V., c. 63.

The appellant appeals from an order of the Board of Commerce of
Canada dated 6th of February, 1920. The Board, after declaring
newsprint to be "a necessary of life", by clause 1 prohibits the
appellant from taking any price exceeding $80 per ton for news-
print, and declares that any price in excess of that sum "shall be
deemed to include unfair profit;" by clause 2, it forbids the appel-
lant accumulating and withholding from sale any quantity of
newsprint beyond an amount reasonably required for the ordinary
purposes of its business; and by clause 4, the appellant is required
by the Board to furnish at certain times and at fixed prices defined
quantities of newsprint to designated purchasers.

Held, Brodeur J. expressing no opinion, that clauses 1 and 2 of the
order had not been made by the Board in the exercise of juris-
diction conferred on it by "The Combines and Fair Prices Act,"
as newsprint could not be deemed to be "a necessary of life."
Ejusdem generis rule applied.

Per Brodeur J.-"The Combines and Fair Prices Act" is ultra vires of
the Parliament of Canada.

Held also, that clause 4 of the order could not have been
deemed necessary "by reason of the existence of real * * * war
* * * for the security, defence, peace, order and welfare of
Canada," and that an order-in-council purporting to confer on the
Paper Controller jurisdiction to make it therefore, transcended
the power vested in the Governor-in-Council by s. 6 of the "Wai
Measures Act, 1914." Mignault J. dissenting.

PRESENr:-Sir Louis Davies C.J., and Idington, DufT, Anglin,
Brodeur and Mignault JJ.
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1920 Per Idington J.-The control of newsprint has to do neither with
"trading, exportation, importation, production and manufacture,"

PRICE 1os. nor with the "appropriation, control, forfeiture and disposition of
AND property and of the use thereof," and is therefore not within

AND THE the ambit of s. 6 of the "War Measures Act, 1914." "Pulp and
BOARD OF Paper Control" was improperly reserved from the repeal, on

COMMERCE
O CANADA. December 20th, 1919, of orders-in-council passed under that

statute.
Per Anglin J.-While the statute 9 & 10 Geo. V., c. 63, purports to

confirm certain orders-in-council therein recited, it neither vests,
nor authorizes to be vested, in the Paper Controller for future
exercise, powers wider than might be conferred under the "War
Measures Act, 1914."

APPEAL by the appellant, Price Brothers and
Company, Limited, from an Order of the Board
of Commerce, dated the 6th of February, 1920, by
leave of Mr. Justice Anglin in Chambers granted
under s. 41 (2) of "The Board of Commerce Act,"
9 & 10 Geo.V., c. 37. The Order purports to have been
made by the Board in the exercise of jurisdiction con-
ferred on it by "The Board of Commerce Act" and
"The Combines and Fair Prices Act," and also of
jurisdiction formerly exercised by Mr. R. A. Pringle
K.C., as Paper Controller, which the Governor-in-
Council purported to vest, in a modified and extended
form, in the Board of Commerce, by Order-in-Council
dated the 29th of January, 1920.

Lafleur K.C. and Geoffrion K.C. for the appellant,
The Order is beyond the powers of the Dominion
Parliament to make or authorize and alternatively
the Parliament has not in fact authorized the making
of such order.

Biggar, K.C. for the Attorney General. of Canada.
The Dominion Government is competent, in war or in
peace, to regulate the channels through which a
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particular commodity shall move and to fix the price L9o
at which it is to be dealt in. IN RE

PRICE BROS.
AND

THE CHIEF JUSTICE.-I take no part in this judg- AomAN

ment, having been sworn in as Administrator of the COAR

Government during the argument. OP CANADA.

The Chief

IDINGTON J.-This appeal is launched pursuant to Justice.

an order of my brother Anglin under and by virtue of
section 41, ss. 2, of "The Board of Commerce Act,"
against an order of said board dated 6th February,
1920, which ordered and declared as follows:-

1. That any price on the sale of roll newsprint exceeding eighty
dollars per ton car lots shall be deemed to include an unfair profit and
the said company is hereby, and until the further order of this board,
restrained and prohibited from the making or taking of unfair profits
for or upon the holding or disposition of said necessary of life, to wit,
newsprint; that is to say at any price which is to be deemed as afore-
said to include an unfair profit.

2. That the said company be and it is hereby restrained and
prohibited from accumulating and withholding from sale as aforesaid
any quantity beyond amounts aforesaid of the said necessary of life,
namely, newsprint.

And further specifically directed the appellant forthwith
not later than the 10th February, 1920, to ship free
on board cars one car standard newsprint as described
consigned to the Montreal Star newspaper at Mont-
real, at the price of $80 a ton, and thereafter weekly
as prescribed; and each of two other publishing com-
panies in Montreal, quantities of paper as described
at same price and on same terms.

The order recites as follows:-

That Price Brothers and Company, Limited, hereinafter called
the company, are under obligation to supply newsprint to Canadian
publishers at the rate of eleven thousand two hundred and fifty tons
per annum at prices heretofore lawfully fixed:

And that the company is now supplying newsprint to Canadian
publishers at the rate of approximately two thousand five hundred
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1920 tons per annum, but has not delivered further supplies in Canada

IN RE under its said obligation;
PRICE BROS. And that newsprint is a necessary of life under " The Combines

AND and Fair Prices Act,"
COMPANY

ANDMEE And that the said company is accumulating and withholding from
BOARD OF sale the said necessary of life beyond an amount thereof reasonably

COMMERCE
oO CANADA. required for the ordinary purpose of the business of the said company;

And the undersigned deeming it expedient in exercise of the
Idington J. powers and authority of the Board of Commerce under "The Board of

Commerce Act" and under " The Combines and Fair Prices Act," and
under and by virtue of the order of His Excellency the Governor
teneral in Council concerning paper control dated 29th January,
1920, and numbered P.C. 230 to order and declare as herein set forth.

The said order in council dated 29th January, 1920,
is as follows:-

His Excellency the Governor in Council, on the recommendation
of the Minister of Finance, is pleased to order and it is hereby ordered
that until the publication of a Proclamation by the Governor General
in Council under the Authority of the " War Measures act, 1914,"
declaring that war no longer exists the Board of Commerce of Canada,
shall-

(a) have, exercise and perform all powers, jurisdiction, authority
and duties which were heretofore or are exercisable by the Commis-
sioner and Controller of Paper, provided that the Orders of said Board
with respect to newsprint paper, sulphate and sulphide, shall be effect-
ive and have the force of law as and when made and shall not require
confirmation by Order in Council, nor shall the exercise by said Board
of any of said powers or the performance by said Board of any of said
duties, be subject to appeal except as by the Board of Commerce Act
provided;

(b) be appointed such Commissioner and Controller of Paper;
(c) have jurisdiction, power and authority to direct, require and

compel shipment by manufacturers of newsprint paper of such quan-
tities of newsprint paper as, in the opinion of the Board, are necessary
and can be provided from any paper mill or persons, place or places
in Canada;

(d) shall have power and jurisdiction to order and direct that the
breach or non-observance by any person or corporation of any order
or direction which the said Board may make or give under authority of
this Order shall entail the same consequences and liability for the same
penalties as are provided by section 20, subsection (2) of the Combines
and Fair Prices Act, including the cumulative responsibilities of co-
directors and associate directors and officers of companies and cor-
porations, and that all other provisions of law as to the jurisdiction of
courts and otherwise as to procedure to enforce orders as set forth in
the said Acts shall apply to all matters hereunder; and shall have all
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powers and authority to continue and carry on to completion all 1920
business and proceedings now pending in the office of the Commissioner IN R

and Controller of paper. PRIcE BROS.
AND

COMPANY
The "War Measures Act" of 1914 was assented to AND THE

BOARD OF

on the 22nd August, 1914, and the only war then in COMMERCE
oF CANADA.

existence and to which it doubtless related, was that OF C .

which shortly before that time had begun with Ger- -

many and Austria.

Practically that ended with the Armistice of 11th
November, 1918, but it must be held in law to have
existed until the signing of the Treaty of Peace.

That was declared by an Imperial Proclamation to
have taken place on the 29th of June, 1919. The
assent of Germany had been given the day before,
and later that of Austria was given on the 10th day
of September, 1919.

The 6th section of the "War Measures Act" is that
which enabled the Governor in Council to

make from time to time such orders and regulations as he may, by
reason of the existence of real or apprehended war, invasion or insur-
rection, deem necessary or advisable for the security, defence, peace,
order and welfare of Canada.

and that specifically assigns a number of subject
matters as within the classes of subjects intended to
be comprehended therein.

True the section provides for and anticipates a
possibly wider range of subjects, but for the present
purpose I have not heard of any such having arisen.

That which we have to deal with, if by any reason-
able possibility at all within the operative ambit of the
Act, I think must fall within subsection (e) which
reads as follows:-

(e) trading, exportation, importation, production and manu-
facture;
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It certainly is not covered by either "exportation"
IN RE or "importation." Nor can it fall within such" trad-PRICE BROS.

AND ing" as conceivably within the range of what a warCOMPANY
AND THE measure often has to deal with and forbid or enforce if
OoMMERCE reason is at all applicable as I hold it must be to deal

Idington J. sensibly with the madness of war and all implied
therein.

I have much difficulty in seeing how anything in
subsec. (e) can apply to the mere direction of selling
newsprint paper by a manufacturer thereof to a
person wishing to use it. Indeed, after much considera-
tion, I cannot think how that purely business transac-
tion of a very ordinary type can be said to have any
relevancy to the matters therein specified of pos-
sibly vital importance in many ways conceivable in a
state of war.

Subsection (f): appropriation, control, forfeiture and disposition
of property and of the use thereof,

clearly extends only to the taking and using of private
property in such a way as the authorities concerned
may require to meet the exigencies of the case.

The entire item certainly does not cover anything
comprehended in what we have to consider in way of
regulating the private dealings between parties carry-
ing on their respective businesses.

Indeed the argument of counsel referred only to the
possibilities of mystery and secrecy which might arise
and could not reasonably ever be disclosed, but in fact
the time therefor has ceased and it is hard to conceive

.that it ever existed in relation to what is here in
question. Nothing forbidding the disclosure in a
free country would seem to have existed in that which
is involved herein.
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Then, from the point of view of the "War Measures 1920

Act," we come to the order in council of 20th Decem- IN R
PRICE BROS.

ber, 1919, which I submit recognizes to the fullest extent CI'AN

the termination of the war, yet strangely excepts from AND THE
BOAnn Or

the general operation of all such orders and regulations commERcE

as needed therefor and are to be repealed, the item Idingon J.

of "pulp and paper control"-with eight other items.
I can conceive of problems in way of liquidation, as

it were, of such items, as "internment operations" and
"trading with the enemy," requiring a reservation,
but I am quite unable to conceive how the item of
"Pulp and Paper control" can fall therein or there-
under.

Each transaction relative thereto had been already
liquidated by the delivery of paper and payment
therefor.

In the last desperate resort, as it were, the justifica-
tion for the order is rested upon "The Combines and
Fair Prices Act," and the powers of the Board of
Commerce thereunder.

Section 16 of said Act reads as follows:-

16. For the purposes of this part of this Act, the expression
" necessary of life " means a staple and ordinary article of food
(whether fresh, preserved, canned, or otherwise treated) clothing and
fuel, including the products, materials and ingredients from or of which
any thereof are in whole or in part manufactured, composed, derived
or made, and such articles of any description as the Board may from
time to time by special regulation prescribe.

I am unable to understand how newsprint can under
such a definition of "necessaries of life" fall thereunder,
or anything the Board of Commerce by any due observ-
ance of the ejusdem generis rule, which must be
adhered to, in the interpretation and construction
thereof, may see fit to include within the definition,
can be held as falling thereunder.
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I am, therefore, of the opinion that the order in
IN RE council now in question cannot be properly maintained

PRICE BROS.
AN and hence that this appeal should be allowed with

COMPANY
AND THE costs.

BOARD OF
COMMERCE
oF CANADA.

Df DUFF J.-A careful review of all the considerations
presented on the argument has only confirmed my
opinion that the fourth paragraph of the Order im-
peached on the appeal cannot be sustained as emanat-
ing from any authority given by the "War Measures
Act, 1914."

In this connection the sole point requiring examina-
tion is that which arises out of Mr. Biggar's contention
in his admirable argument that orders-in-council made
by the Governor-General in Council professedly under
the authority of section 6 of that Act are not judicially
revisable. I think such orders are reviewable, in
this sense that when in a proper proceeding the
validity of them is called into question, it is the duty
of a court of justice to consider and decide whether
the conditions of jurisdiction are fulfilled and if they
are not being fulfilled, to pronounce the sentence of the
law upon the illegal order.

One of the conditions of jurisdiction is, in my judg-
ment, that the Governor in Council shall decide that
the particular measure in question is necessary or
advisable for reasons which have some relation to the
perils actual or possible of real or apprehended war-
(I leave the case of insurrection out of view as having
no relevancy) or as having some relation to the prose-
cution of the war or the objects of it.

The recitals of the order of the 20th December are
I think in themselves sufficient to constrain any court
to the conclusion that the Order of the 29th January
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was not preceded or accompanied by any such decision. 1920

As to the first and second paragraphs of the order IN RE
PRICE BRos.

of the Board of Commerce, I adhere without any ANDCOMPANY
doubt whatever to the opinion expressed in the course AND THE

BOARD OF

of the argument that the classes of articles which COMMERCE
OF CANADA.

the Board is authorized to bring by regulation within Anglin J.
the category "necessaries of life" do not comprehend
articles which are not necessarily by reason of their
value required for some purposes connected with the
physical life of the individual.

ANGLIN J.-Price Bros. & Co., Limited, appeal from
an order of the Board of Commerce, dated the 6th of
February, 1920, by leave of a judge of this court
granted under s. 41 (2) of "The Board of Commerce
Act," 9 & 10 Geo. V., c. 37. The order purports to
have been made by the Board in the exercise of juris-
diction conferred on it by "The Board of Commerce
Act" and "The Combines and Fair Prices Act."
(9 & 10 Geo. V., c. 45) and also of jurisdiction formerly
exercised by Mr. R. A. Pringle, K.C., as Paper Con-
troller, which His Excellency the Governor-in-Council
purported to vest, in a modified and extended form,
in the Board of Commerce by order-in-council dated
the 29th of January, 1920.

While several questions are formulated in the
petition on which leave to appeal was obtained, they
all seem to resolve themselves into one-the power
of the Board to make the impugned order. Three
clauses of it-Nos. 1, 2 and 4-are especially chal-
lenged. Clause No. 1 prohibits the appellant from
taking any price exceeding $80 per ton for newsprint,
declaring that any price in excess of that sum "shall
be deemed to include unfair profit." Clause No. 2

79089-18
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9 forbids the appellant accumulating and withholding
IN RE from sale any quantity of newsprint beyond an amount

PRicE BROS.
NDN reasonably required for the ordinary purposes of its

COM1PANY
AND THE business. These two clauses are upheld by counsel
BOARD OF

COMMERCE representing the Attorney General of Canada on the
OF CANADA.

Angln J. ground that newsprint was rightly declared by the
- Board to be "a necessary of life" within s. 16 of "The

Combines and Fair Prices Act," and that as such the
Board was empowered to deal with it as it did in those
clauses.

The argument covered a wide field, the constitution-
ality of both statutes involved being challenged and
various questions discussed as to the construction and
sufficiency of the findings of fact in the order. In the
view I take of the matter, however, it seems necessary
only to consider on this branch of the case whether
the finding or declaration that newsprint is a necessary
of life within s. 16 of "The Combines and Fair Prices
Act" can be upheld. If it cannot, the jurisdiction of
the Board to make clauses 1 and 2 of its order cannot
be maintained under that Act and "The Board of
Commerce Act"; so far as they may be supported
under any powers vested in the Board as Paper Con-
troller they may be more conveniently considered
with clause 4, which, it is common ground, can be
supported only under the latter powers.

By clause 4 the appellant is required to furnish at
certain times to named purchasers and at fixed prices
defined quantities of newsprint. The appellant chal-
lenges the power of Parliament to confer jurisdiction
to make such an order on the ground that it involves
an undoubted invasion of the field of "property and
civil rights" assigned by the B.N.A. Act to the legisla-
tive jurisdiction of the provinces; and it also maintains
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that the orders-in-council under which the Board has k9o
acted were not authorized by the "War Measures 7I g

Act, 1914," (5 Geo. V., c. 2) under which they purport c N

to have been made. I find it unnecessary to pass AND THE
BOARD OF

upon the alleged invasion of provincial rights and COMMERCE
Or CANADA.

therefore refrain from any expression of opinion upon Anglin J.
it. Citizens Ins. Co. v. Parsons (1).

By sec. 5 of the "War Measures Act, 1914," it is
enacted that war (by which, I take it, is meant the
"real war" during which, only, under sec. 3, s. 6 is in
force) declared to have existed since the 4th day of
August, 1914,

shall be deemed to exist until the Governor-in-Council by proclamation
published in the Canada Gazette declares that it no longer exists.

It is common ground that such a proclamation has not
yet been made or published. Therefore "real war"
is still existing for the purposes of s. 3; and s. 6 is con-
sequently still in force.

Now s. 6 empowers the Governor-in-Council to
make such orders and regulations

as he may by reason of the existence of real or apprehended war,
invasion or insurrection, deem necessary or advisable for the security,
defence, peace, order and welfare of Canada;

and in particular in regard to

trading, exportation, importation, production and manufacture

and

appropriation, control, forfeiture and disposition of property and of
the use thereof,

Assuming the validity of this legislation both as
being restricted to a field within s. 91 of the B.N.A.
Act and as not involving a delegation of powers beyond

(1) 7 App. Cas. p. 96, at p. 109.
79089--18Y2
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1920 the competence of Parliament, whether the orders-in-
IC R council on which the Board must rely to justify the

AND exercise of the powers which it asserts as Paper Con-
AND THE troller are within its purview must still be considered.

BOARD OF
COMMERCE
OF CANADA. In view of the provisions of the statute, 9 & 10

Anglin J. Geo. V., c. 63, I think the validity of the orders-in-
council therein recited is probably not now open to
question on the ground that they transcend the juris-
diction which the "War Measures Act, 1914," purports
to confer on the Governor-in-Council; and it may
also perhaps be assumed that Parliament thereby
recognized the office of "Commissioner and Controller
of Paper" as one not personal to Mr. Pringle but as an
office which would continue, should he resign or be
removed therefrom, and might thereupon be filled by
appointment of the Governor-in-Council. But, having
regard to the apparent purpose of that statute, to its
title and recital and to the use in s. 1 of the past
participle "begun" and the omission of any such
future perfect adjectival phrase as "which shall have
been begun," I cannot think it was intended thereby
to enlarge the scope of the jurisdiction intended to be
conferred on the Governor-in-Council by the "War
Measures Act, 1914," or to enable the Paper Con-
troller to exercise powers greater or more extended
that under that Act the Governor-in-Council is
authorized to vest in him, or to extend his powers
further than might be necessary to carry to completion
and final disposition work begun by him within
powers for conferring which the "War Measures Act,
1914," rightly construed may be invoked as authority.
In particular, I cannot regard the statute of 1919
(c. 63) as repealing or dispensing with the condition
expressed in s. 6 of the "War Measures Act" that
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orders and regulations made thereunder must be 19

such as the Governor-in-Council oRE .
AND

COMPANY
may by reason of the existence of real or apprehended war, invasion or AND THE

insurrection deem necessary or advisable for the security, defence, BOARD OF
insurecton eem ecesaryor dvisbleCOMMERCE

peace, or welfare of Canada. OF CANADA.

Anglin J.

If that Act was designed to authorize the Paper
Controller, whether directly or through the medium
of an order-in-council, to interfere with property and
civil rights, as the Board purports to do by the order
appealed from, its constitutionality would certainly
call for very grave consideration.

Passing over as not material several intervening
orders-in-council-one of the 7th of July, 1919, one of
the 1st of December, 1919, one of the 15th December,
1919, and two of the 5th of January, 1920, providing
means for making orders of the Paper Controller
effective, one of the 30th of December, 1919, approving
orders of the Controller fixing prices on newsprint
from the 1st of January to the 1st of July, 1920, two
of the 22nd of January, 1920, accepting Mr. Pringle's
resignation and appointing Mr. W. R. Breadner in his
stead and one of the 29th of January accepting Mr.
Breadner's resignation, we come to the vitally import-
ant order-in-council-that of the 29th of January,
1920, appointing the Board of Commerce as Paper
Controller with extended powers and jurisdiction.
The approval of the Governor-in-Council, therefore
required before orders of the Paper Controller became
effective, was thereby dispensed with, and the appeal
to the Paper Controller Tribunal, established under
order-in-council of the 16th of September, 1918, was
abolished. In lieu thereof the orders and acts of the
Board as Paper Controller were made subject to
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0 appeal only as provided by "The Board of Commerce

PI BROS. Act," under which the present appeal is brought.
AND In addition to

COMPANY
AND THE

BOARD OF all powers, jurisdiction, authorities and duties * * * heretofore
COMMERCE
OF CANADA. exercisable by the Commissioner and Controller of Paper.

Anglin J. the Board was expressly vested with

jurisdiction, power and authority to direct, require and compel ship-
ment by manufacturers of newsprint paper of such quantities of news-
print paper as, in the opinion of the Board, are necessary and can be
provided from any paper mill or persons, place or places in Canada.

I shall assume that the terms of this order-in-council,
if valid, are wide enough to clothe the Board with
power to make its order of the 6th of February, now
appealed from. To support that order, so far as it
depends on the Board's jurisdiction as Paper Con-
troller, it is essential that the order-in-council now
under consideration should be maintained. In so far
as it provides for the appointment of the Board as
Paper Controller and purports to confer on it powers
necessary to carry to completion matters begun by
the Paper Controller before the 7th of July, 1919,
(when c. 63 of the statutes of that year was assented to)
its validity may be assumed. But the Board's order
of the 6th of February is not restricted to such matters.
On the contrary it deals with distinctly new matters-
matters not theretofore begun-the fixing of the price
of newsprint and its accumulation by Price Bros.
from the date of the order until the 15th of March
and the supply of that commodity by Price Bros. in
fixed quantities and at fixed prices to certain consumers
for future periods. Can the validity of an order-in-
council passed on the 20th of January, 1920, under
the "War Measures Act, 1914," conferring power to
make such an order be maintained?
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The conunon knowledge possessed by every man on 0

the street, of which courts of justice cannot divest IN RPRICE BRos.
themselves, makes it impossible to believe that the COAN

Governor-in-Council on the 29th of January, 1920, AND THE
BOARD OF

deemed it COMMERCE
OF CANADA.

necessary or advisable for the security, defence, peace, order, or Anglin J.

welfare of Canada * * * by reason of the existence of real or
apprehended war, invasion or insurrection.

to confer on the Paper Controller such powers as
the Board has purported to exercise by its order now
in appeal. Advisability or necessity, however great,
arising out of post-war conditions is not the same
thing as, and should not be confounded with advisa-
bility or necessity

by reason of the existence of real or apprehended war.

Real war had long since ceased, although, in a fic-
titious sense, the continued existence of it for some
purposes is provided for by s. 5 of the "War Measures
Act, 1914." That in passing the order-in-council of
the 29th of January, 1920, the Governor-in-Council
was actuated by any apprehension of war, invasion or
insurrection is not suggested.

If further evidence were needed that the Governor-
in-Council was apprised that emergency legislation by
orders-in-council was no longer necessary or advisable
by reason of the existence of war, it is furnished by his
own order-in-council of the 20th of December, 1919,
which recites that "so far as affects the question under
consideration" (i.e., the duration of emergency legisla-
tion by orders-in-council) the provisions of the Defence
of the Realm Act (Con.), 1914, of the United Kingdom
(5 & 6 Geo. V., c. 8) and of the "War Measures Act,
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12 1914," while varying considerably, "were enacted for
IN RE the same purpsoes"-that a legal committee appointed

PRICE BROS.
AND in England by His Majesty's Government had reportedCOMPANY Egadb

AND THE that the legislative powers conferred on the Govern-
BOARD OF

COMMERCE ment by the former Act
OF CANADA.

Anglin J.
can be exercised only during the war and that the orders and regula-
tions made by the Government under the statute could not have any

valid operation after the termination of the war,

and also that

the powers are given by reason of the national emergency and vest the

Executive with an authority so wide that we think it must have been

intended only to exist during the existence of the emergency.

The order-in-council of the 20th of December further

recites that:

It must be realized that although no proclamation has yet been

issued declaring that the war no longer exists actual war conditions

have in fact long ago ceased to exist, and consequently existence of war

cannot longer be urged as a reason in fact for maintaining these extra-

ordinary regulations as necessary or advisable for the security, defence,
peace, order, and welfare of Canada.

It is true that, while many orders-in-council passed

under the "War Measures Act, 1914," were repealed

by the order-in-council containing these recitals, the

orders-in-council respecting "Pulp and Paper Control"

were directed to remain in force, as were those respecting
some eight other subjects; but this may have been-

probably was-because, as in the case of "Internment

Operations" for instance, it was necessary to carry to

completion and wind up work and undertakings
begun during the war and still unfinished.

In view of the foregoing facts, however, in my opinion

it cannot be suggested, without imputing bad faith to
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the Governor-in-Council, that in making the order- 1920

in-Council of the 29th of January, 1920, he professed INPRE

to do something which he AND
COMPANY
AND THE

BOARD OF
deemed necessary or advisable for the * * * security, defence, COMMERCE
peace, order and welfare of Canada by reason of the existence of real OF CANADA.

or apprehended war, invasion or insurrection. Anglin J.

It is noteworthy that, under the opening paragraph of
that order-in-council, the powers which it purports to
confer on the Board are to be exercised not so long. as
the Governor-in-Council deems necessary for the
security, etc., of Canada by reason of the existence of
war, but

until the publication of a proclamation by the Governor-in-Council
under the authority of the "War Measures Act, 1914," declaring that the
war no longer exists.

A very strong indication is thus afforded that the
Governor-in-Council must have acted in January,
1920, under the erronous impression-I say it with
all respect- that until the actual publication of a
peace proclamation in the Canada Gazette his legisla-
tive powers under s. 6 of the "War Measures Act"
were absolute and unqualified and were not subject to
the condition that their exercise must be deemed by
him

necessary or advisable for the security, etc. of Canada by reason of the
existence of real or apprehended war, invasion or insurrection.

Confronted with the alternatives of an imputation of
bad faith or of finding that there has been an attempted
exercise of power through overlooking, or under a
mistaken view as to the effect of, a condition -requisite
for its exercise imposed by the Act conferring it, I
have no hesitation in choosing the latter.
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!920 I am therefore of the opinion that the order appealed
IN RE from exceeds any powers which it was competent for thePRICE BROS.

AND Governor-in-Council on the 29th of January, 1920, to
AND THE confer on the Paper Controller, and cannot be sup-BOARD OF

COMMERCE ported under the Board's jurisdiction to discharge the
OF CANADA.

Anglin J. duties of that office.

On the other branch of the case I am of the opinion
that the Board erred in declaring newsprint to be a
"necessary of life" under s. 16 of "The Combines and
Fair Prices Act" and that it therefore exceeded its
jurisdiction as administrator of that Act in making the
order appealed from. Sec. 16 is as follows:-

16. For the purposes of this part of this Act the expression "Neces-
sary of life" means a staple and ordinary article of food (whether
fresh, preserved, canned or otherwise treated), clothing and (sic) fuel,
including the products, materials and ingredients from or of which any
part thereof are in whole or in part manufactured, composed, derived
or made, and such other articles of any description as the Board may
from time to time by special regulation prescribe.

The following three rules of construction are so well
known that it seems almost pedantic to re-state them;
but their co-ordination and relations inter se are
perhaps not always equally well understood.

Lord Wensleydale's golden rule, that the gramma-
tical and ordinary sense of words is to be adhered to
unless that would lead to some absurdity, repugnance
or inconsistency so great as to convince the court
that the intention could not have been to use them in
that ordinary signification, applies to general words,
as to other words. Generalia verba sunt generaliter
intelligenda, 3 Inst. c. 21, p. 76; Attorney General v.
Mercer (1).

(1) 8 App. Cas. 767, at p. 778.
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On the other hand general words must be restricted 1920

to the fitness of the subject matter (Bacon's Maxims, IR O

No. 10) and to the actual apparent objects of the Act C AND
COMPANY

(River Wear Commissioners v. Adamson (1), following AND THE

the intent of the Legislature to be "gathered from the COMMERCE

OF CANADA.necessity of the matter and according to that which is Anglin J.
consonant to reason and good discretion." Stradling-
v. Morgan (2); Cox v. Hakes (3).

Where general words are found, especially in a
statute, following an enumeration of persons or things
all susceptible of being regarded as specimens of a
single genus or category, but not exhaustive thereof
their construction should be restricted to things of
that class or category (Reg. v. Edmunston (4), unless
it is reasonably clear from the context or the general
scope and purview of the Act that Parliament intended
that they should be given a broader signification.

Recent applications of the rule last stated, and
usually known as the ejusdem generis rule, are to be
found in the judgments in the House of Lords in Stott
(Baltic) Steamers, Ltd., v. Marten (5), and the judg-
ment of Sankey J. in Attorney General v. Brown (6).

At first blush the words "of any description" append-
ed to the general words "other articles" would
almost seem to have been inserted to indicate an inten-
tion to exclude the application to this section of the
ejusdem generis rule, and to require that the general
words "other articles" should here be given their
ordinary general construction. Yet, - although no
authority has been cited where that rule has been

(1) Q.B.D. 546; 2 App. Cas. (4) 28 L.J.M.C. 213.
743, at pp. 750-1, 757-8. (5) [1916] 1 A.C. 304.

(2) Plowden 199. (6) 36 Times L.R. 165.
(3) 15 App. Cas. 506, at pp. 517-8.
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120 applied notwithstanding the addition of the words
IN RE O of any description" to such general words as "otherPRICE BROS. t uh"te

AND articles," it has frequently been acted on where the
CoMrANY
AND THE equally comprehensive word "whatsoever" (seeBOARD OF

COMMERCE Stroud's Judiqial Dictionary, 2 ed., p. 223) has been
OF CANADA.

Anglin J. appended to similar general words, such as "other
persons." Thus, in construing the phrase "no trades-
man, artificer, workman, labourer, or other person
whatsoever" of the Sunday Observance Act of 1677 it
has been held that a farmer (Reg. v. Cleworth (1),
a barber (Palmer v. Snow) (2) and a coach proprietor
(Sandiman v. Breach) (3) are not within its purview.
In Fish v. Jesson (4), a devise of "all debts, accounts,
reckonings and demands whatsoever," made to a
servant, was held not to include a trunk belonging to
the testator in his hands at the date of the will and at
the death of the testator which contained jewels,
medals, etc. Again in Harrison v. Blackburn (5),
the description in a bill of sale-

all the household goods, furniture, stock-in-trade, and other house-
hold effects * * * in and about the dwelling-house and all other
personal estate whatsoever.

of the assignor-was held not to carry his term or
interest in the house. In Ystradyfodwg & Pontypridd
Main Sewerage Board v. Bensted (6), Lord Halsbury
referred to

a very familiar canon of construction that, where you have a
word which may have a general meaning wider than that which was
intended by the legislature, when you find it associated with other
words which shew the category within which it is to come, it is cut
down and overridden according to the general proposition which is
familiarly described as the ejusdem generis principle.

(1) 4 B. & S. 927. (4) 2 Vern., 114.
(2) [1900] 1 Q.B. 725. (5) 34 L.J.C.P., 109.
(3) 7 B. & C. 96. (6) [1907] A.C. 264, at p. 268.
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In the present case far from indicating that an 12

application of the restrictive rule would probably p1 BR

defeat the object of the statute or that there is good ^AN
reason for believing that the legislature intended the AND THE

BOARD OF

general words it has used to bear a more extended COWMEROE

meaning than if restricted to things similar in kind to Anglin J.
those by the enumeration of which they are preceded,
consideration of the character of the Act and of the
context as a whole rather leads to the contrary view-
that Parliament cannot have meant that words the
"other articles" should bear their ordinary broad
signification. In the first place, if they did, the
enumeration of articles of food, clothing and fuel was
quite unnecessary and the restriction to articles
"staple-and ordinary," the careful particularization of

the products, materials and ingredients from or of which any thereof
are in whole or in part manufactured, composed, derived or made

and the specification, in the case of food,
whether fresh, preserved, canned or otherwise treated,

serve no purpose. If the words "other articles of any
description" mean "anything whatsoever," the section
may be paraphrased thus: "Necessary of life" means
any article of any description which the Board of
Commerce may from time to time by special regulation
declare to be such. Can it be that that is what
Parliament intended? Re Stockport Ragged, Industrial
and Reformatory Schools (1).

Moreover, if s. 17, taken with s. 28, should be
regarded as an enactment in the nature of criminal
law-as counsel representing the Attorney General
contended, and I incline to think rightly-the Board
would thus be enabled by its mere declaration to

(1) [18981 2 Ch. 687, at p. 696.
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1920 render criminal the accumulation or withholding from
IN RE Sle, to the extent stated in s. 17, of any article what-

PRICE BROS.

AND ever, however little likely to be regarded as a necessary
AND THE of life as that term is ordinarily understood. It is to

BOARD OF
COMMERCE me inconceivable that Parliament meant to confer
or CANADA.

Anglin J. such wide and unheard of powers. I rather think
that no one would be more surprised and shocked than
the legislators themselves were they informed that
they had done so. I am therefore satisfied that
Parliament must have intended that the words "other
articles of any description" in sec. 16, notwithstanding
their obvious and emphasized generality, should
receive a much more restricted construction; and no
other restriction that can be put upon them occurs
to me which has so much to commend it, as being
probably that which Parliament had in mind, as that
embodied in the well-known maxim noscuntur a sociis.
Parliament was dealing with articles of food, clothing
and fuel. It had these present to its mind. It must
be taken to have been fully cognizant of the legal
maxim just quoted and of its embodiment in the
ejusdem generis rule of construction so frequently
acted on by the courts. What more natural than that
it should have meant "other articles" to comprise
only things which like food, clothing and fuel are
requisite to maintain the physical health and vitality
of the human body? Medicines have been suggested
as falling within such a category; and there are, no
doubt, some few other things essential to the life,
health and sustenance of the body which are not
strictly articles of food, clothing or fuel for which
Parliament thought it well to provide, I cannot
conceive of any genus or category that would include
newsprint with articles of food, clothing and fuel.
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Nor, in my opinion, had there been no definition 12

whatever of the term "necessary of life," would the PRIE

Board have been justified in treating newsprint as COAN
such. AND THE

BOARD OF

Even restricted as I think it should be, the discretion COMMERCE
OF CANADA.

vested in the Board by its mere declaration to con- Anglin J.
stitute criminal offences in regard to matters not
specified by Parliament may seem open to some objec-
tion. But it is certainly much less objectionable than
the unlimited and unqualified power for which counsel
representing the Attorney General contended.

I am for these reasons of the opinion that the order
appealed from cannot be sustained either under the
jurisdiction of the Board of Commerce as administrator
of the Combines and Fair Prices Act or under that
which it may lawfully exercise as Paper Controller.

The appeal should be allowed with costs.

BRODEUR J.-This is an appeal by Price Brothers &
Co. from an order of the Board of Commerce passed
on the 6th of February, 1920, by which they were
restrained from accumulating newsprint and were
ordered to sell their goods to three Montreal publishers.

This order was made under the provisions of the
"War Measures Act" of 1914 and under "The Board
of Commerce Act" and "The Combines and Fair
Prices Act of 1914.

It is contended on the part of the appellants that
the Board was without jurisdiction for making such
an order and that it was beyond the powers of the
Dominion Parliament to make or authorize it.

The Attorney General upholds the legality and the
validity of the order and claims that the power of the
Federal Parliament to look after the defence of the
country rendered valid any legislation passed for
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the purpose of regulating the channels through which a

PRI BROS. particular commodity should move and the price at

COAN which it could be sold. He would consider that the
AND THE Federal Parliament could then secure to newspapersBOARD OF

OCNADA an adequate supply of paper, and that such legislation

Brodeur J would be a measure of defence.
The "War Measures Act" of 1914 on which the

order in question is based was very wide. But it
never contemplated that the price at which newspapers
would be supplied with their raw material should be
fixed by the Government or by some other authority.

The Act contemplated measures that would be
rendered necessary for the defence of the country,
as the censorship.of the news, the arrest, detention and
deportation of undesirable persons or of enemy sub-
jects, the levy of an army, the control of the transport
by land, air and water, the control of the food for war
purposes and maintaining the forces. But it seems
to me that it requires a great deal of imagination to
include in those war measures the supply of newsprint

- to the press, and especially the exact price at which the
newspapers should be supplied with paper.

It is certainly not what Parliament intended to
authorize when they gave the Governor-in-Council the
power to pass orders-in-council of the nature of defen-
sive measures.

Besides these powers could be exercised only during
the war. We have in the record proclamations stating
formally that in the opinion of the Government the
state of war has ceased to exist.. The order which is
attacked being posterior to the declarations made
that the war is at an end, it was passed at a time when
the power, if it ever legally existed, had ceased to have
force and effect.
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It is contended by the Attorney General that the 1

Federal Parliament, in view of its power to regulate IN oE.
trade and commerce, could pass the legislation em- A

COMPANY~
bodied in the Acts in question. AND E

BOARD OF

The words "regulation of trade and commerce" COMMERCEOr CANADA.

may cover a very large field of possible legislation and Brodeur J.
there has been much discussion as to their limits. -

They were first considered in the Parsons Case (1)
in 1881; and there it was stated that these
words in their unlimited sense would include every
regulation of trade ranging from commercial treaties
with foreign governments down to minute rules for
regulating particular trades, but a consideration of the
context and of other parts shews that these words
should not be used in their unlimited sense. The
collocation of the regulation of Trade and Commerce
with classes of subjects of national and general concern
affords an indication that regulations relating to
general trade and- commerce were in the mind of those
who framed the "British North America Act".

Views to the same effect have been expressed by the
Privy Council in Bank of Toronto v. Lambe (2)
and in City of Montreal v. Montreal Street Railway (3).

The last case where this power of regulating trade
and commerce has been considered by the Privy
Council, is Attorney General for Canada v. Attorney
General of Alberta (Insurance Reference) (4); and it
was held there that
the regulation of Trade and Commerce does not extend to the regula-
tion of a particular trade. .

In "The Combines and Fair Prices Act," there is an
attempt to regulate the trade of those who are engaged
in (the trade of necessaries of life, as there was an

1) 7 App. Cas. 96. (3) [1912] A.C. 333.
(2) 12 App. Cas. 575. (4) [1916] A.C. 588.
79089-19
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2E2 attempt in the Insurance Legislation to regulate the
IN RE trade of those engaged in the business of insurance.

PRICE BROs.

cAND That power cannot, in view of the above decisions,
AND THE be exercised by the Federal Parliament.

BOARD OF
COMMERCE On the whole, I have come to the conclusion thatOF CANADA.

Brodeur J the Board of Commerce has no jurisdiction to pass
the order of the 6th of February, 1920, and that the
appeal should be allowed with costs.

MIGNAULT J. (dissenting)-This is an appeal, by
leave of a judge of this court, on certain questions as to
the jurisdiction of the Board of Commerce of Canada
to make the order complained of by the appellant.
The Attorney General of Canada appeared to defend
the order, and the questions of jurisdiction submitted
were exhaustively argued.

.The main provisions of -this order are preceded by a
kind of preamble stating that the appellant is under
obligation to supply newsprint to Canadian publishers
at the rate of 11,250 tons per annum at prices hereto-
fore lawfully fixed, but is now supplying it at the rate
approximately of 2,500 tons per annum, and has not
delivered further supplies in Canada; that newsprint
is a necessary of life under "The Combines and Fair
Prices Act;" that the appellant is accumulating and
withholding the said necessary of life beyond an amount
thereof reasonably required for the ordinary purposes
of its business; and it is declared that the Board of
Commerce deems it expedient, in the exercise of its
powers and authority under "The Board of Commerce
Act," and "The Combines and Fair Prices Aft" and
under and by virtue of the Order-in-Council of the
Governor General-in-Council concerning paper control,
dated 29th January, 1920, and numbered P.C. 230,
to order and declare as follows:
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1. That any price on the sale of roll newsprint exceeding eighty 1920
dollars per ton car lots shall be deemed to include an unfair profit and IN RE
the said Company is hereby, and until the further order of this Board, PRicE BROS.

restrained and prohibited from the making or taking of unfair profits AND
COMPANY

for or upon the holding or disposition of said necessary of life, to wit, AND THE
newsprint, that is to say at any price which is to be deemed as afore- BOARD OF

said to include an unfair profit.. OF CANADA.
2. That the said Company be and it is hereby restrained and

prohibited from accumulating and withholding from sale as aforesaid Mignault J.
any quantity beyond amounts aforesaid of the said necessary of life,
namely, newsprint.

3. The clauses above numbered 1 and 2, are to be deemed interim
provisions and are to remain in force until the fifteenth day of March,
1920, with leave to the Company to move to rescind them and to any
other person concerned to renew and extend the said provisions.

4. Under the special authority vested in the undersigned by
virtue of said Order in Council and otherwise existing under the said
Acts the undersigned direct that the said Price Brothers and Company
Limited, do-

(a) Forthwith and not later than the tenth day of February,
1920, ship Free on Board cars on the railway at or near by a mill of the
said Company one car standard newsprint 32 lb. basis, 72 inch rolls,
33 inches diameter, pulpwood cores with metal ends consigned to the
publishers of The Montreal Star newspaper at Montreal,. Quebec,
freight charges collect, at the price of eighty dollars per ton, bill of
lading to be attached to bill of exchange, and that the said Company
do thereafter in each and every period of seven days computed from
time to time from and including the said tenth day of February make
such shipments of the like commodity to the said consignee in the
same manner and on the same terms in all respects so that the said
publishers shall receive in all 93 tons of said newsprint in each and
every consecutive period of seven days so computed until further
order; the carload first herein mentioned is to be included in computing
the first week's phipment of 93 tons.

(b) Forthwith and not later than the tenth day of February,
1920, ship Free on Board Cars on the railway at or nearby a millof
the said Company one car standard newsprint 32 lbs. basis, consisting
of 30 rolls, 164 inches, and the balance of the said cars in rolls 33- inch
all of said rolls to be from 30 to 32 inches in diameter, 3 inch iron cores
consigned to The Herald Publishing Company, Limited, Montreal,
Qubeec, freight charges collect at the price of eighty dollars per ton,
bill of lading to be attached to bill of exchange, and that the said Com-
pany do thereafter in each and every period of ten days from and includ-
ing said tenth day of February make such shipments of the like com-
modity to the said consignee in the same manner and on the same
terms, so that the said The Herald Publishing Company, Limited,
shall receive one car load composed as aforesaid of said newsprint

79089-19Y2
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1920 in each and every consecutive period of ten days computed from said
RE tenth day of February, until further order.

Paica Bnos. (c) That the said Company do forthwith ship from a mill as
AND aforesaid consigned to Poirier, Bessette and Cie, 129-133 Rue Cadieux,

COMPANY
AND THE Montreal, one car load standard newsprint 32 lb. basis, consisting of 29

BOARD OF inch rolls, diameter from 30 to 33 inches, with paper cores from 3 to 4
COMMERCE

o CANADA. inches, the price and terms and means of shipment and payment to be
K- as aforesaid, and each month hereafter on or before tenth day thereof

Mignault J- the said Price Brothers and Company, Limited, shall make a like
shipment to said consignees in the same manner and on the same terms.

The petition for leave to appeal submits seven
questions which, in so far as they involve the juris-
diction of the Board, can be reduced to two:

1. Was the order in question authorized by the
Dominion Parliament? and

2. Had the Dominion Pariiament power to auth-
orize it?

If the answer to either question be in the negative,
the Board must be held to have acted without juris-
diction, and if a negative answer be given to the first
question, it will be unnecessary to reply to the second.

Paragraphs 1 and 2 of the order involve the question
whether newsprint is a necessary of life under "The
Combines and Fair Prices Act," 1919, (9 & 10 Geo.
V., ch. 45). It is so declared in the order appealed
from.

The definition of "necessary of life" is given by
section 16 of the statute in the following terms:

For the purposes of this part of this Act, the expression 'neces-
sary of life', means a staple and ordinary article of food (whether
fresh, preserved, canned, or otherwise treated), clothing and fuel,
including the products, materials and ingredients from or of which
any thereof are in whole or in part manufactured, composed, derived
or made, and such other articles of any description as the Board may
from time to time by special regulation prescribe.

It is obvious from this definition that in the contem-
plation of Parliament necessaries of life are primarily
articles necessary to sustain life, as distinguished from
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luxuries. Being necessaries of life, and the require- 12

ments of human life being of infinite variety, they can- IN o1,
not be confined to staple and ordinary articles of food, cA"
clothing and fuel, and as it was impossible to enumerate o A

them, the Board was given the power from time to COMMERCE
Or CANADA.

time to declare "such other articles of any description" Minault J.
as it might from time to time by special regulation
prescribe, to be necessaries of life. It is argued that
the ejusdem generis rule should be applied here and
that the defining power of the Board should be restrict-
ed to articles of the same kind as staple and ordinary
articles of food, clothing and fuel. But to so hold would
defeat the will of Parliament, for, as I have said, the
requirements of human life vary ad infinitum, and it
would not be difficult to enumerate articles useful or
necessary for the purposes of human life which are
neither food, nor clothing, nor fuel, such as medicine
for the sick, crutches for the lame and eye glasses for
persons with defective eyesight. I think the intention
of Parliament to exclude the ejusdem generis, or noscitur
a sociis rules is sufficiently shewn here by the words
"such other articles of any description" (see Larsen v.
Sylvester (1), where the House of Lords held that
the ejusdem generis nile was excluded by the words,
"frosts, floods, strikes and any other unavoidable
accidents or hindrances of what kind soever"), and
the general scheme of the Act is to entrust to -the
Board of Commerce the power of defining what articles,
other than food, clothing and fuel, are necessaries of
life, any complete or exclusive enumeration being
impossible. I would not therefore cut down the
generality of the terms of section 16 by resorting to the

(1) [1908] A.C. 295.
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12 rule, undoubtedly very useful in many cases, that

rm E general terms following special ones are to be restricted

AND to the kind of things specially enumerated. Moreover,
COMPAHE

OAD OF if the ejusdem generis or noscitur a sociis rules apply,
COMMERCE the powers of definition conferred upon the Board are

OF CANADA.

-ignana J entirely meaningless, for the enumerated articles alone
could be considered necessaries of life.

This does not mean, however, that this power of
definition must not be exercised reasonably, in other
words that the articles which the Board declares to be
necessaries of life should not have some relation to the

* requirements of human life, varied and difficult to
define a priori though they may be. And I must say
that I fail to discover any possible connection between
the requirements of human life and newsprint paper.
It even appears almost an abuse of language to call it
a necessity of life. Whatever place newspapers may
occupy in modern society, and it is no doubt a very
important one, and however indispensable newsprint
may be for educational and other like purposes, it
certainly does not proximately or even remotely come
within the class of things that can be used for the
requirements of human life. I therefore am of opinion
that the Board acted without jurisdiction in declaring
it a necessary of life.

This conclusion shews that paragraphs 1 and 2 of
the order complained of cannot be supported under the
authority of "The Board of Commerce Act" or "The
Combines and Fair Prices Act, 1919," and these para-
graphs therefore were not authorized by* Parliament.
This being so, it is unnecessary to determine in this case
whether Parliament could validly pass these two Acts.

Paragraph 4 of the order is based on different consid-
orations and the authority of the Board of Commerce
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to order the supply of newsprint to the consumers 1

therein. mentioned can only be supported under the IN RE

authority vested in the Board as Commissioner and AND
COMPANY

Controller of Paper by virtue of the Order in Council AND THE
BOARD OF

of the 29th January, 1920, and the Orders in Council COMMERCE
OF CANADA.

that preceded it. Mignault J.

It may be remarked that the office of Paper Con-
troller was created at the height of the war by various
Orders .in Council adopted by the Governor General
in Council, whereby the powers of the Controller were
defined and gradually, as occasion required, increased.
The powers, jurisdiction and authority of the Paper
Controller were recognized and confirmed by the
Dominion statute, 9 & 10 Geo. V., ch. 63, assented to on
July 7th, 1919, and were continued until the publica-
tion in the Canada Gazette of a proclamation by the
Governor in Council declaring that the war which
commenced on the 4th August, 1914, no longer exists.

The Orders in Council concerning the Paper Con-
troller and paper control were made by the Governor
General in Council under the authority of the "War
Measures Act, 1914," and were recognized as having
been so made by the statute of 1919 above mentioned.
This is a direct confirmation by Parliament of the
authority exercised by the Governor General in Council
under the "War Measures Act, 1914," and in so far as
the Orders in Council mentioned in the statute are con-
cerned, certainly precludes any question whether in
making them the Governor General in Council acted
within the authority conferred by the "War Measures
Act, 1914." It is to be noted that the statute of 1919
was passed several months after the Armistice of the
11th November, 1918, had put an end to active military
operations, and after the treaty of peace with Germany
was signed, although before its ratification.
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1920 Inasmuch however as the Governor General in
IN RE Council made important orders after the passing ofPRicE BROS.

AND the statute of 1919 concerning paper control, among
COMPANY
AND THE them that of the 29th January, 1920, on which para-

BOARD OF
COMMERCE graph 4 of the order in question is based, I will brieflyOF CANADA.g

Mignaut J. examine whether the authority of the Governor General
- in Council can be sustained under the "War Measures

Act, 1914."

Much stress is laid on the words of section 6 of the
Act empowering the Governor in Council to make
from time to time such orders and regulations as he
may, by reason of the existence of real or apprehended
war, invasion or insurrection deem necessary or advis-
able for the security, defence, peace, order and welfare
of Canada. And it is argued that these powers can be
exercised only during the existence of real or appre-
hended war and that no such condition now exists.

It appears sufficient to answer that by section 3 of the
Act, the provisions of section 6 are only in force
during war, invasion, or insurrection, real or appre-
hended; that by section 4, the issue of a proclamation
by His Majesty, or under the authority of the Governor
in Council, is conclusive evidence that war, invasion
or insurrection, real or apprehended, exists and has
existed for any period therein stated, and of its continu-
ance until, by the issue of a further proclamation it
is declared that it no longer exists; that by section 5
it is declared that war has continuously existed since
the 4th day of August, 1914, and shall be deemed to exist
until the Governor in Council by proclamation publish-
ed in the Canada Gazette declares that it no longer
exists; and that no such proclamation has yet been
published. This, I take it, precludes us from holding
that war having ceased, the jurisdiction of the Governor
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in Council under the War Measures Act can no longer 12

be exercised. rN Hos.

The appellant also relies on the Order-in-Council c N

of the 20th December, 1919. This Order in Council AND THE
BOARD OF

recites that a report from the Minister of Justice has oo a
been laid before the Governor General in Council, Mignault J.

directing attention to the present situation with regard to the
Government Orders and Regulations which were sanctioned under the
authority of the War Measures Act, 1914, and which still remain in
operation.

The report refers to the terms by which authority
is conferred upon the Governor in Council by section
6 of the "War Measures Act, 1914," and to the report
made by the legal committee appointed in England
to consider and report upon the interpretation of the
term "period of war," which report states that

in our opinion the true construction of the section is that the
regulations so issued can operate only during the continuance of the
war. The purpose expressed is for securing the public safety and the
defence of the realm, which we think mean the public safety so far
as threatened by our enemies in the present war and the defence of the
realm against these enemies. The powers are given by reason of the
national emergency and vest the Executive with an authority so wide
that we think it must have been intended only to exist during the
existence of the emergency.

The Minister of Justice observes that the provisions
of the Defence of the Realm (Con.) Act, 1914, of the
United Kingdom, and of the "War Measures Act, 1914"
of Canada, vary considerably, but so far as affects
the question under consideration they were enacted
for the same purpose, and the considerations upon.
which the opinion of the Committee proceeds are
very pertinent to the question as to the operation
of the Canadian Orders and Regulations. He adds:

297



SUPREME COURT OF CANADA. [VOL. LX.

1920 It must be realized that although no proclamation has yet been
IN RE issued declaring that war no longer exists, actual war conditions have

PRICE BROS. in fact long ago ceased to exist, and consequently the existence of war
AND cannot longer be urged as a reason in fact for maintaining these extraor-

COMPANY
AND THE dijary regulations as necessary or advisable for the security, defence,

BOARD OF peace, order and welfare of Canada.
oCOAMERCE The Armistice which concluded hostilities became effective on

the 11th November, 1918, the expeditionary force has since been
Mignault J. withdrawn and demobilized and the country generally is devoting

its energies to re-establishment in the ordinary avocations of peace.
In these circumstances the Minister considers that the time has

arrived when the emergency Government legislation should cease to
operate.

The report pf the Minister of Justice apparently
recommended the repeal of the emergency Government
legislation generally, but it evidently was not acted
upon in this wide sense, as is shewn by the enacting
clause of the Order in Council which reads as follows:

Therefore His Excellency the Governor General-in-Council
on the recommendation of the Minister of Justice, is pleased to repeal
all Orders and Regulations of the Governor-in-Council which depend
for their sanction upon section 6 of the War Measures Act, 1914, and
the same are hereby repealed as frsm the first day of January, 1920,
with the exception of the Orders and Regulations enumerated and included
in the anAexed schedule, which latter Orders and Regulations shall continue
in force until the last day of the next session of Parliament.

The schedule enumerates nine subjects as to which
the Orders in Council and regulations of the Governor
in-Council are to remain in force, among them, and
the first in the list, "pulp and paper control."

I think therefore that the appellant can found no ar-
gument on this Order in Council of the 20th December,
1919. It obviously must be taken as a whole, and the
report of the Minister of Justice must be read either
as being subject to the exceptions made by the Order
in Council, or as not having been adopted as to these
exceptions. In other words, as to the excepted orders
and regulations, the considerations expressed by the
Minister do not apply. Even if the Order in Council
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could be given the absolute and sweeping effect. con- 1920

tended for, it cannot, in so far as paper control is IN RE
PRICE BROS.

concerned, prevail against the express provisions of AN

the statute of 1919. AND THE
BOARD OF

COMMERCENor can this Order in Council be held to be, as was O CANADA.

somewhat timidly suggested, the peace proclamation Mignant J.
referred to .in section 5 of the "War Measures Act,
1914," and in the statute of 1919.

It would be a singular process of reasoning, if I
may' say so with deference, to apply an Order in
Council with specific exceptions as if it had contained
no such exceptions. This is not construing the
Order in Council, it is striking out and disregarding
some of its most material provisions.

The situation consequently is this; no peace pro-
clamation as provided in the "War Measures Act;
1914," and the statute of 1919 has been published and
therefore, in so far as concerns paper control and the
powers of the Paper Controller, the legal presumption
of the existence of war, which I take to be juris et de
jure, cannot be rebutted. That this legal presumption
may be contrary to existing facts is a matter for the
consideration of Parliament that enacted it, but not
for a court of law which is bound by it. The anomaly
of such a situation calls for action by Parliament or
by the Governor in Council to bring it to an end, but
no such action appears to me to be open to this court.

I may add that a considerable number of Orders in
Council are printed in the appeal book, notably one
of the 3rd November, 1917, mentioned -in the statute
of 1919, and by which the Paper Controller was author-
ized to fix the price and distribution of newsprint
paper. It cannot be said that any real departure
from these Orders in Council is made by the Order in
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Council of the 29th January, 1920, but the same policy,
IN RE as a measure adopted under the War Measures Act,PmicE BROS.

AN 1914, has been continued, and the resistance of the
THE appellant to this policy has led to the making of theBOARD OFplc ldt heo h

COMMERCE order here in question.OF CANADA.

Mignault J. The appellant cited two proclamations of His
Majesty the King, published in the London Gazette
of the 1st of July, 1919.

The first proclamation refers to the signing of the
peace treaty with Germany, and orders that upon the
exchange of the ratifications thereof, the said treaty
of peace be inviolably observed.

The second proclamation states that whereas it has
pleased Almighty God to bring to a close the late
widespread and sanguinary war in which His Majesty
was engaged with Germany and her allies, therefore
His Majesty commands that a general thanksgiving
to Almighty God for His manifold and great mercies
be observed throughout His Majesty's Dominions on
Sunday the sixth day of July then instant.

Surely these proclamations cannot do away with
the necessity of the proclamation of peace, required
by the "War Measures Act, 1914," and the statute
of 1919. And it may further be added that by an
Order of His Majesty the King in Council, dated the
9th day of February, 1920, and published in an extra
of the Canada Gazette of March 29th, 1920, the war
is declared terminated on the 10th day of January,
1920, only as to Germany and not as to the other
belligerents. . This shows that the proclamations
published in the London Gazette on July 1st, 1919, can-
not be given the effect contended for by the appellant.

It cannot be successfully contended that the "War
Measures Act, 1914," transcends the powers of Parlia-
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ment. It must therefore be given full effect and until 1920

it is repealed or until the peace proclamation is publish- Rm a
ed, the authority of the Governor-in-Council to make ^
these Orders in Council cannot de disputed. No ques- AND TH

BOARD OF

tion of encroachment on provincial powers of legislation COMERCE
Or CANADA.

under these circumstances can arise. Mignult J.
It has been argued that.paper control has no connec-

tion with the purposes mentioned in the "War Measures
Act, 1914," as justifying the Governor-in-Council in
making the orders and regulations therein authorized.
It seems to me that unless I am ready to impute bad
faith to the Crown, I should not take upon myself to
determine whether its orders are necessary or advisable
for the security, defence, peace, order and welfare of
Canada. It is indeed conceivable that paper control
may be very important in the national interest in the
case of an emergency like war. I would, however, con-
sider it sufficient to say in this case that no reason
has been shown why this court should undertake to
revise and set aside the discretion exercised by the
Governor-in-Council under the "War Measures Act,
1914," in relation to the control of.paper which dis-
cretion received the approval of Parliament, as shown
by the statute of 1919.

My opinion consequently in that paragraph 4 of
the Order in Council complained of is of binding force.
I would however, for the reasons above stated, strike
out paragraphs 1 and 2, allowing the appeal to that
extent, with costs.

Appeal allowed with costs.

Solicitors for the appellant:
Geoffrion, Geoffrion & Prud'homme.

Solicitor for the Attorney-General of Canada:
0. M. Biggar.
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1920 ANDREW H. D. BREAKEY AND

*ar. OTHERS (PLAINTIFFS) ............ APPELLANTS,

AND

THE CORPORATION OF MET-
GERMETTE-NORD (DEFEN-

DANT) . ........................ RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal-Jurisdiction-Title to land-Future rights-Timber limit8-
Valuation roll.

In an action to set aside a valuation roll, the appellants alleged that
as to some of the properties assessed they owned neither the soil
nor the right to cut timber, and as to the others, owning merely the
right to cut timber, they complained that the corporation had
undertaken to value the right to cut timber. separately from the
soil and to assess them as owners of such right.

Held, Idington J. dissenting, that there is jurisdiction in the Supreme
Court of Canada to entertain the appeal. The right to cut timber
is an immovable right and rights in future in respect thereto are
involved.

MOTION to quash an appeal from the judgment
of the Court of King's Bench, appeal side, reversing
the judgment of the Superior Court and dismissing
the appellant's action to set aside a valuation roll of
the corporation respondent.

The material facts of the case are fully stated in
the reasons for judgment of the Registrar of this court
on a motion to affirm jurisdiction, which motion was
granted.

*PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ
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THE REGISTRAR.-This a motion to affirm juris- 1920

diction. The facts shortly are as follows:- BREAKEY

An action was brought by Andrew H. D. Breakey cOFonATIom

et al. against the corporation of Metgermette-Nord M "m"BEE
in which the plaintiffs alleged:

1. Les demandeurs sont contribuables de la corporation d6fende-
resse, portis au rble d'6valuation comme propri6taires de bien-fonds
imposables, pour une valeur consid6rable, et sont les plus grands pro-
pri6taires fonciers de la corporation d6fenderesse, sans tenir compte des
biens-fonds ci-dessus mentionnds, et sont sp6cialement int6ress~s dans
les affaires municipales de la d6fenderesse et sp6cialement dans le r8le
d'6valuation en vigueur.

2. La corporation d6fenderesse a actuellement un r8le d'6valua-
tion sur lequel elle se base pour faire ses repartitions pour taxes muni-
cipales et qui sert A la r6partition des taxes impos6es par la corpo-
ration scolaire du m~me endroit;

3. Au mois de juillet dernier, les estimateurs de la corporation
d6fenderesse pr6pardrent un rble, qui fut homologu6 au mois de septem-
bre suivant et qui sera produit, en vertu duquel rble la corporation
d4fenderesse a tax6 et impos6 et a mis susceptible d'Atre tax6s et impos6s
et a mentionn6 sur le dit rble, comme appartenant aux demandeurs en
propri6t6, les lots suivants, savoir:

Rang 2, lots 17 et 18; rang 2, lot 25; rang 2, lot 33; rang 2, lot
34; rang 2, lot 35; rang 3, lot 16; rang 3, lot 58; rang 5, lot 1; rang
5, lot 2; rang 5, lots 8 et 9; rang 6, lot 5; rang 6, lot 6; rang 6, lot 7,
rang 6, lot 8; rang 6, lot 10; rang 6, lot 9; rang 7, lot 9; rang 7, lot 29;
rang 7, lot 33;

4. Les demandeurs n'ont rien A faire sur ces lots 17 et 18 du rang
2, n'6tant pas propri6taires, ni du fonds, ni de la coupe du bois.

5. Les demandeurs ne sont pas propridtaires des lots 33 et 34 du
rang 2, ni du fonds, ni de la coupe du bois.

6. Les demandeurs ne sont pas propri6taires du lot 25, rang 2,
n'ayant qu'un droit de flotter le bois.

7. Les demandeurs ne posshdent qu'un demi-acre, comme pro-
pri6taires sur la partie nord-est du lot 35, rang 2, dont la coupe sur la
balance.

8. Les demandeurs n'ont rien A faire avec le lot 33 du rang 7,
n'ayant ni la coupe ni le fonds.

9. Quant aux autres lots ci-dessus d6sign6s, les demandeurs ne
sont propri6taires que de la coupe de bois.

10. Les .demandeurs n'ont aucun droit de possession, ni d'occupa-
tion, et n'ont rien A faire sur ces lots qui leur sont compl~te-
ment 6trangers, A part cc que ci-dessus mentionn6.
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1920 11. La d6fenderesse pr6tend que les demandeurs sont propri6-
BREAKEY taires de la coupe de bois qui existe sur ces lots et elle a port6 ces diff6-

V. rents lots au r6le d'6valuation, pr6tendant avoir le droit d'6valuer les
CORPORATION coupes de bois, s6par6ment du fonds, de consid6rer immeubles, au pointor

MrrGERMETE de vue municipal, les susdits lots, en vue de taxer les demandeurs
NORD. comme propriftaires de ces coupes de bois.

12. En portant les demandeurs comme propribtaires de ces lots
au r6le d'6valuation, sachant que les demandeurs ne l'6taient pas, mais
pensant avoir le droit de taxer et d'6valuer, au r6le d'6valuation, des
coupes de bois s6par6ment des fonds, la d6fenderesse a agi ill6galement
sans droit et exc6dant ses pouvoirs.

To this the defendant pleaded:

1. Ignore le paragraphe 1, la d6fenderesse d6clarant 'en tenir
au rble d'6valuation.

2. Admet le paragraphe 2.
3. La paragraphe 3 est ni6, sauf quant A l'existence et la 16galit6

du r6le.
4. Ignore les d~clarations mentionn6es au dernier paragraphe du

paragraphe 3, et les paragraphes 4-5-6-7-8-9-10.
5. Nie les paragraphes 11 et 12 de l'action.
6. Aucune plainte n'a t6 portde par les demandeurs lors de I'homo-

logation du r6le; les demandeurs sont des absents qui n'ont nomm6
personne dans la municipalit6 d6fenderesse et ni les 6valuateurs ni la
d6fenderesse ne peuvent se renseigner aupr~s d'eux dans la preparation
de leur rble.

The motion was argued before me on the basis .that
the question to be decided was whether or not a right
to cut wood upon lands in the Province of Quebec had
the effect of making the person having the privilege
the owner of an immovable and therefore liable to
be placed on the valuation roll as such owner; it
would seem to me, however, that as to certain lots the
plaintiffs distinctly allege that they have been placed
upon the roll where they have not even a right to cut
timber (see paragraphs 4, 5, 6), and as the plea
neither admits nor denies these allegations, it would
appear to me that we hAve here a distinct issue raised
as to the title to these lots and the court has juris-
diction by virtue of sec. 46 (b) of the Supreme Court
Act.
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But dealing with the matter on the basis of the 1

arguments of counsel, the question for determination BREAKEY

then is: Does the issue involve any title to lands or CORPORA-ON

tenements, annual rents or other matters or things MEGERME'FTE
NORD.

where rights in future might be bound?
A determination of this requires that certain articles

of the codes should be construed. Art. 16, subarticle
27 of the Municipal Code reads as follows:

The words " land " or " immovable " or " immovable property"
mean all lands or parcels of land in a municipality, owned or occupied
by one person or by several persons jointly, and include the buildings
and improvements thereon.

Art. 649, Title XXII and following, of the Municipal
Code, provide for the duties of the assessors in pre-
paring their valuation rolls and amongst other things
they are told that all immovable property is taxable
property with some exceptions not of moment here.
They are also told they must draw up the valuation
roll setting out the particulars required by title XXII
of the Municipal Code.

By Art. 654 of title XXII the assessors are directed
to enter on the valuation roll in separate columns,
amongst other things, the real value of every taxable
immovable or part of an immovable and 6th, the
name and surname of the owner of every immovable
or part of immovable, if known. It is further pro-
vided in the same title that after the roll is prepared,
it is to be deposited in the office of the. corporation,
certain notices must be given, and after complaints
have been adjusted, the roll becomes homologated.

Title XXIII of the Municipal Code provides for the
imposition of taxes based upon the taxable property
as set out in the valuation roll. The Municipal Code

79089-20
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1920 also contains provisions for appeal, but the law is
BRERAY well established that where the complaint is that the

V.
CORPORATIONmunicipal authority has exceeded its powers and its

OF
MWGEmum act is therefore ultra vires, a person complaining on

NORD.

this ground is not precluded from taking proceedings
in the Superior Court to obtain redress.

The defendants rely upon the interpretation of
immovables as defined in Art. 381 of the Civil Code
as amended by 2 Geo. V. ch. 45 which reads as fol-
lows:-

381. Rights of emphyteusis, of usufruct of immovable things,
of use and habitation, the right to cut timber perpetually or for a limited
time, servitudes and rights or actions which tend to obtain possession
of an immovable, are immovable by reason of the objects to which
they are attached.

It may well be that the interpretation they place
upon immovable is correct and includes the right to
cut timber in the present instance, but that is a ques-
tion of the merits of the appeal. What I have to
determine is: Is there jurisdiction in the Supreme
Court to hear the appeal? Or in other words: Does
the matter in controversy in the appeal involve
matters or things ejusdem generis with titles to lands
where rights in future may be bound?

I am of the opinion that it does. Gilbert v. Gilman,
(1); Foster v. St. Joseph (2). Counsel for the defend-
ants claims that the action is premature and that the
valuation roll has no such finality as would warrant an
action to have it annulled, but it appears to me clear
from the terms of the Municipal Code that the prepara-
tion.of the valuation roll is a necessary part of the
machinery by which the rates are imposed upon the
owners of inimovable property and I do not see why

(2) Cam. Pract. Vol. 2, 183.
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it cannot be attacked after homologation, which the 0

declaration alleges to have taken place, as readily as BREA "Y

later on when all proceedings have been completed and CORPORATON

the municipal council proceeds to fix the rate to be METGERMMFE

imposed upon the property included in the valuation
roll.

The plaintiff relies upon the jurisprudence of the
court particularly Stevenson v. City of Montreal
(1). The facts of that case are not on all fours
with the present but the difference I do not think is
material. The fact that in the Stevenson Case (1) a
by-law was passed for the widening of a street and the
valuation roll was based upon the by-law, does not,
I think, give the valuation roll any higher standing:
than the roll which has to be prepared under the pro-
visions of the municipal code.

I am of the opinion therefore, as I have said, that
the Supreme Court of Canada has jurisdiction to hear
the appeal. If I am wrong in my conclusions, the
defendant is not precluded by my order from moving-
later on to quash the appeal for want of jurisdiction
as nothing I do can have the effect of conferring juris-
diction upon the court if otherwise it has none. The
application is granted, costs in the cause.

See-Canadian Pacific Railway Co. v. Rat Portage
Lumber Co. (2). Glenwood Lumber Co. v. Phillips
(3). McPherson v. Temiskaming Lumber Co. (4).

E. R. CAMERON,
January 16th, 1920. Registrar.

Romeo Langlais K.C. for the motion to quash.

Louis St. Laurent K.C., contra.
(1) 27 Can. S.C.R. 187. (3) [1904] A.C. 405.
(2) 10 Ont. L.R. 273. (4) [1913] A.C. 145; 18 Ont.W.R. 319.
79809-2OY
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192 IDINGTON J (dissenting)-The basis of assessment in
BREAKEY Quebec distinguishes between real and personal pro-V.

CORPORATION perty. The Court of King's Bench has decided that
M"GERMcr appellants' title, which is admitted and, as such, is

Idington J. no way in dispute, gives him a property of which the
quality is such that it must be classified as real pro-
perty and hence liable to be assessed as such.

The resultant tax, it is admitted, cannot by any
possibility reach the sum of two thousand dollars.
Hence that basis for an appeal here fails.

Nor can the provision of subsec. (b) of section 46
of the Supreme Court Act, which reads as follows:

(b) relates to any fee of office, duty, rent, revenue, or any sum of
money payable to His Majesty, or to any title to lands or tenements,
annual rents and other matters or things where rights in future might
be bound,

be relied on.

So long as the title, as such, is beyond dispute, the
question of the quality of property which is held there-
by does not, in my opinion, fall within the meaning
of this subsection.

I, therefore, think the motion to quash should be
allowed with costs.

DUFF J. concurs in dismissing the motion with costs.

ANGLIN J.-I concur with Mr. Justice Mignault.

BRODEUR J.-I concur with Mr. Justice Mignault.

MIGNAULT J. The appellants seek to have a
valuation roll of the respondent set aside as to a large
number of properties which are entered in the roll as
belonging to the appellants and subject to being
assessed against them for municipal and school taxes,
and allege that as to some of these properties they own
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neither the soil, nor the right to cut timber, and as to 1o

others they own merely the right to cut timber. They BREAKEY

further complain that the respondents have undertaken CORPORATION

to value the. right to cut timber separately from the M-GERMME""

soil and to assess the appellants as owners of such right. Migaun J.
The appellant's action was maintained by the

Superior Court but dismissed by the Court of King's
Bench, and the appellants appeal to this court. They
succeeded in having the jurisdiction of this court
affirmed by the Registrar and the respondent now
moves to have the appeal quashed for want of juris-
diction.

I am of opinion that we have jurisdiction. As to
some of the properties mentioned in the declaration,
the issue is -whether the appellants own either the soil
or the right to cut timber thereon, and this raises a
question as to the title of these properties. As to the
others, the issue is whether the appellants can be
assessed in respect of the right to cut timber indepen-
dently of the right of ownership in the soil. The right
to cut timber perpetually or for a limited time is an
immovable right (Art. 381 C.C.). Future rights of the
appellants in respect of this immovable right and its
being subject to assessment are therefore involved.

The motion to quash should be dismissed with costs.

Motion dismissed with costs.
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i2o REGINALD V. DUNN ADMIN-
*Feb. 2 ISTRATOR OF THE ESTATE

Apr. 6. OF STANLEY L. DUNN
(PLAINTIFF) ...................... APPELLANT;

AND

THE DOMINION ATLANTIC
RAILWAY COMPANY (DEFEND-

ANT) ............................ RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Railway-Drunken passenger-Ejectment from train-Suitable place-
Findings of Jury.

The right of a conductor on a railway train to eject a passenger for
disorderly conduct is not absolute but must be exercised with
proper precaution to avoid putting the passenger in danger.

A drunken traveller was put off a train at a closed and unlighted
station at one o'clock in the morning and some hours later his body
was found on the track near the station in a condition indicating
that he had been killed by a passing train. In an action by the
administrator of his estate against the railway company:

Held, Davies C. J. dissenting, that the evidence justified the jury in
finding that deceased when ejected was not in a state to take care
of himself and that putting him off in that condition at such a
place and at such an hour was negligence on the part of the com-
pany which led to his death.

Judgment appealed from (53 N.S. Rep. 88) reversed.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) affirming, by an equal division, the

PRESENT:-Sir Louis Davies C. J. and Idington, Duff, Anglin and
Mignault JJ.

(1) 53 N.S. Rep. 88.
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judgment at the trial in favour of the defendant 1920

company. DuNN

The facts are sufficiently stated in the above head- Doro

note. RaY. Co.

The Chief
J. J. Power K.C. for the appellant. Justice.

Henry K.C. for the respondents.

THE CHIEF JUSTICE (dissenting).-At the close of
the argument at bar in this appeal I was of the opinion
that the judgment appealed from was right and that
this appeal should be dismissed.

Finding, however, in conference with my colleagues
that this view was not shared in by them, I deemed
it my duty to read all the evidence most carefully
and to read and weigh the reasons of the different
judges of the Supreme Court of Nova Scotia and the
trial judge, who differed in their conclusions.

The result is that I find myself more strongly con-
firmed in the impression I had formed on the oral argu-
ment that the appellant had not proved any case of
negligence against the company causing the death
of the deceased.

The facts are not complicated and it seems to me
that the evidence on all the material and vital facts
is one way and that the findings of the jury on these
facts as regards the conduct of the deceased on the
train before he was put off by the conductor, and as
to the place he was put off being an "unfit place" to put
him off, were directly contrary to the evidence.

The learned trial judge's decision is short and to the
point and I transcribe it in full:-

To recover in an action of this kind it is settled law that the
negligence alleged and proved must be the proximate cause of the
accident or injury. Here, according to the proof and findings, Dunn
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1920 was ejected or put off an up-train or train going west, and was run

DUNN down hours later by a down train, or train going east, with no evidence
V. as to the cause of the accident, except marks on the track, indicating

DomINION that a train going east had run over the man. The jury has found
ATLANTIC
R,. Co. the defendant company's negligence to be in putting Dunn off the up-
- train at Hantsport.

The Chief Ti sntcnetdwt h ciet n a aehdn
Justice. This is not connected with the accident, and may have had no

connection with it. I am obliged to hold that the negligence found
does not establish a case upon which plaintiff can recover. For all
that appears such negligence may not have in any manner contributed
to the accident, and I direct judgment for the defendant company.
The Wakelin Case (1) is, I think, a conclusive authority against
plaintiff.

The broad simple facts are that the deceased was
a passenger on an excursion train leaving Halifax for
Kentville between 10 and 11 o'clock at night, the train
consisting of an engine and fifteen passenger cars, all
cars being filled with passengers. The deceased had
been visiting his brother who lived in Woodside on the
Dartmouth side of Halifax Harbour, and left about
7 p.m. to take a car to Dartmouth ferry across to
Halifax and then some conveyance to the railway
station in Halifax. He came aboard the train the
worse for liquor but by no means helpless, became
very disorderly, made himself generally a nuisance to
the other passengers and, in fact, assaulted an old
couple sitting quietly in their seats. The conductor
remonstrated with him and seems to have treated him
with great patience and forbearance, the result being
that he was violently attacked by deceased who broke
one of the car windows and tried to choke him. Only
after much effort was the conductor successful in
getting the man comparatively quieted down. After
this disorderly conduct had culminated in the violent
attack upon the conductor, the latter decided to land
the passenger when the train arrived at Hantsport, the
next stopping place.

(1) 12 App. Cas. 41.
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I agree so fully and completely with the conclusions 1920

of the trial judge and of chief Justice Harris of the DUN
V.

Supreme Court on appeal from the judgment of the DoMImoN

trial judge, that I do not feel it necessary to re-state RLY. Co.

the facts and the conclusions to be drawn from them The Chief
Justice.

at any length.

The first question to be determined is whether the
conduct of the deceased while on the express train was
so disorderly and unruly as justified the conductor in
putting him off the train and, if so, whether the place
where he put him off, Hantsport station, was a fit and
proper place to do so. As regards the latter point,
I may say that the evidence showed Hantsport station
is situated in an incorporated town and is not distant
from the main thoroughfare of the town more than
about one hundred yards.

The excursion train was a very lengthly one and the
steps of the car from which the deceased was ejected
when the train stopped at Hanstport opened on an
extension of the train platforin built up of ashes packed
and hardened and protected by side planks. There
was no more danger or difficulty in the deceased alight-
ing on this ash extension of the station platform than
upon the platform of which it was an extension.

I am of the opinion that this station was a fit and
proper place to put off the disorderly passenger, and
the only remaining question is whether the deceased's
conduct had been so disorderly as to have made him
a nuisance and offensive to other passengers in the
train. It was proved beyond doubt that he was under
the influence of liquor, was using profane language,
actually assaulted several persons in the train without
the slightest provocation and eventually assaulted
the conductor violently, breaking at the time one of
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1-20 the windows of the car. The conductor appears to
DuNN me to have treated the deceased, unruly and provo-

V.
DommoN cative as his conduct was, with a good deal of for-
AnAmc
RLY. Co. bearance and restraint and in a manner deserving

The Chief commendation and not censure.
Justice.

The result of my reading of the whole evidence, the
vital and material parts being uncontradicted, is that
I think the conductor was not only warranted and jus-
tified, after the deceased's disorderly conduct and the
violent personal assault made upon him by the deceased
passenger and his inability to keep him quiet, in deci-
ding to put him off the train on reaching Hantsport,
but that if he had failed so to put him off he would
have assumed a greater responsibility that he was justi-
fied on doing. It was not only the conductor's right
to land him where he did but, in my opinion under
the circumstances, his duty. The manner of his being
put off was, of course, criticised, but I cannot find
there was more force used than was reasonably neces-
sary to carry out his ejection. It is true it was after
midnight, and the station offices were closed, but the
hotel of the town was not many yards away and
when last seen by the witnesses who spoke of the man's
ejection as the train moved away from the station
he was walking away from the track towards the town.

If I am right in my conclusion with uncontradicted
evidence that the conductor was justified in putting
the deceased off at the Hantsport station, the appeal
must fail.

If, however, I am wrong in so holding, I am of the
opinion that the fact of the deceased's body having
been found with life extinct on the following morning
on the car track, where he had eventually been killed
by a passing train, would not of itself have been suffi-
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cient to uphold the verdict. There is not a scintilla o20
of evidence as to what became of the man after having DuNN

been put off at the station. Whether he had liquor DoMmON
ATrLAYri

on his person and took more of it or got it otherwise, RLY. Co.
there is no hint. He evidently, we may surmise, The Chief

Justice.
wandered on the track while in a state of inebriety, -
sat down or lay down on the track, probably fell into
a drunken sleep and was struck by one of the com-
pany's trains coming from the opposite direction to that
of the train from which he had been ejected. No
negligence is charged against the train which must
have struck him. The expulsion, if wrongful, was not
the cause of the man's death, nor is there any necessary
connection between that expulsion and his death.
If, in his half drunken condition, he wandered on to
the track and sat or lay down there, and went asleep
and was killed, the company is not surely liable, evi-
dence to connect the alleged wrongful landing of the
passenger at the station with the accident being entirely
wanting.

I think the principle decided in the well-known case
of Wakelin v. The London and South Western Ry.
Co. by the House of Lords in 1886 and reported in (1),
applicable in this case. To hold the company liable
it must be established by proof that the accident
to which the death of the deceased is attributable was
caused by its negligence. If, in the absence of direct
proof, the circumstances which are established are
equally consistent with the allegations of the plaintiff
as with the denial of the defendants, the plaintiff must
fail. The plaintiff was very far from being helplessly
drunk when he was put off at the station. He was
drunk enough to make himself offensive and a nuisance,

(1) 12 App. Cas. 41.
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1920. but not by any means helplessly drunk. Whether he
DuNN obtained more liquor after being put off the train orV.

Dommo not, there is not a particle of evidence. His condition
RLY. Co. was his own fault and the company is not liable after
The Chief his expulsion for his imprudence or his fool-hardinessJustice.

in running into danger on the track and being killed.
I would dismiss the appeal with costs.

IDINGTON J.-The only question raised herein
deserving consideration is whether or not the conductor
of a passenger train exercised due care in putting off
the said train (about 1 a.m. on a dark night, at a
station, and leaving unattended) a passenger who was
so drunk that he staggered in the car, and when put
off staggered and fell in sight of both the said conductor
and a brakeman of the train who had been deputed by
the former to see that such passenger did not get on
again.

The passenger so put off was found on the respond-
ent's railway track, five or six hours later, eleven or
twelve hundred feet distant from the said station,
evidently mangled to death as the result of being run
over by another engine or train.

There was no light or accommodation in the station
and none shewn to exist in a near by hotel, or elsewhere
in the vicinity.

Assuming the respondent's by-law enabling its
conductor to put off a passenger, possessed of a ticket
entitling him to proceed further, when misconducting
himself, is the doing so justifiable under such circum-
stances, so obviously likely to lead to such results, as
in question herein, without taking the slightest pre-
caution to guard against same?
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The jury answered that in the negative by finding 12

respondent, by reason of such want of care, to have DuNN

caused the death of said passenger, as well as in answer- DomimoN

ing many other questions submitted to them affirming aLY. Co.

the conditions I have outlined. Idington J.

The subsequent finding of the dead body where it
was, not only justifies that finding as the cause of
death, but illuminates the whole story and demon-
strates, if circumstances ever can demonstrate any-
thing, the hopelessly drunken condition of the man and
the need there was for due care in regard to him in
such a condition and in such a dangerous situation.

In broad daylight when there would perhaps be in
such a situation many there, engaged in their daily
avocations, likely to supply the needed care, such an
incident might be justifiable.

The question of law raised herein upon the findings
of the jury is of an entirely different character.

I am of the opinion that in this peculiar case herein
presented there was ample evidence to submit to the
jury relative to the question of the duty of due care,
under the circumstances, and that their finding of
fact, which was wholly within their province to decide,
should not be set aside.

And I am the more inclined to such holding by this
evident loss of temper on the part of the conductor
leading to and resulting from the scuffle between him
and the drunken passenger.

I can see no further excuse for the entire abandonment
of a human being in such a condifion, to such obvious
possible consequences as ensued.

And that excuse for the entire want of care on the
part of the respondent's conductor, under such circum-
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1 stances does not, in my opinion, justify the course
DUNN pursued.

Dobamm I agree with Mr. Justice Russell and Mr. Justice
ATLANmcr
RLY. Co. Mellish in the result they reached in the court below,

Idington J. and so much am I in accord with the elaborate review
of the facts presented by the latter, that I do not feel
it necessary to repeat same here.

Nor do I deem it necessary to demonstrate that the
Wakelin Case (1) is quite irrelevant unless we are
prepared to hold that a drunken man has in law so lost
his rights that he may lawfully be pitched overboard
regardless of the consequences.

I think the appeal should be allowed and judgment
be entered for the amount of damages found by the
jury with costs throughout.

DUFF J.-This appeal should be allowed.

ANGLIN J.-After some hesitation due chiefly to
the difficulty and delicacy of the position of a railway
conductor called upon to deal with a disorderly drunk-
en passenger and the danger of unduly curtailing or
circumscribing his powers and restricting his discretion,
I have reached the conclusion that there was evidence
on which a jury might, without laying itself open to a
charge of perversity, find that, having regard to the
state of inebriety of the late Stanley Dunn and to the
conditions at Hantsport station at the time, it was
not a proper place at which to remove him from the
defendant's train. The right of removal of a disor-
derly passenger which is conferred on the conductor
is not absolute. It must be exercised reasonably.
He cannot under it justify putting a passenger off the

(1) 12 App. Cas. 41.
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train under such circumstances that, as a direct conse- 1

quence, he is exposed to danger of losing his life or of DuNN

serious personal injury. DmiNgrN

If, upon evidence warranting that belief,. the jury ' .
was of the opinion that leaving Dunn alone on the Angln J.

platform of the closed and unlighted Hantsport station
at 1.30 a.m. seriously imperilled his life, they were
quite right in concluding that the conductor was
negligent in doing so. It was eminently for them to
determine whether Dunn was or was not in such an
advanced state of intoxication that leaving him where
he was placed involved endangering his life because
he was unable to take care of himself. If so the con-
ductor should have found some other means of dis-
charging his duty to prevent Dunn being a source of
danger or annoyance to his fellow passengers as well
as a menace to himself until he could be removed from
the train without jeopardizing his life. For instance,
as Russell J. suggests, he might have been taken to
the baggage car and detained there until a suitable
place for removing him from the train should be
reached.

The absence of direct proof of causal connection
between the leaving of a man on the station platform
and his death, in my opinion, does not present any
serious difficulty. It was quite open for the jury to-
infer that he wandered from the platform to and
along the tracks and eventually lay down on the
latter in a state of drunken stupor and was killed
there about 3 o'clock in the morning by the second
engine of the train when returning from Kentville
to Halifax. Indeed that seems to be the most probable
inference from all the facts in evidence. That he
should have wandered on to the tracks was, I think, a
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1920 natural and probable result of his being left unattended
DuNN on the dark station platform in the condition in which

Do191on he was-such a result as the conductor should haveATLANTIC
RLY. Co. anticipated might ensue.
Anglin J.

. n This case is readily distinguishable from Delahanty
v. Michigan Central Rly. Co. (1), where a passenger
was put off at an open, lighted station and was not
incapable of taking care of himself. though slightly
intoxicated and also from the Wakelin Case (2), where
it was a matter of pure conjecture how the man who
was killed got on the line, and there was nothing
to justify an inference that he got there by any fault
of the company. On this aspect of the case the
decision of this court in Grand Trunk Ry. Co. v.
Griffith (3), seems to afford authority for rejecting the
attack on the verdict.

There was evidence in my opinion which makes it
impossible to say that the jury's answers to the sixth,
eighth and ninth questions were not such as could
reasonably be found. They therefore cannot be set
aside. Upon them the plaintiff was entitled to
judgment.

I would therefore allow the appeal and direct that
judgment be entered for the plaintiff for the sum of
$2,000, found by the jury to have been the damages
sustained, with costs of the action and of the appeals
to the court en banc and to this court.

MIGNAULT J.-By the by-laws of the company
respondent, admitted to be validly passed by-laws
of the respondent, it was provided as follows:-

(1) 10 Ont. L.R. 388. (2) 12 App. Cas. 41.
(3) 45 Can. S.C.R. 380.
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12. Persons intoxicated, or otherwise unable to take care of them- 1920
selves, will not be furnished with tickets or allowed to enter the cars or DuNN
premises of the company, and if found in the cars or upon the premises V.
of the company, they may be removed. DomimoN

ATAuNrIc
15. Any person in or upon a carriage, station, platform of the Com- RLY. Co.

pany, or elsewhere upon the Company's premises, in a state of intoxi- . J
cation, or fighting or guilty of other disorderly conduct, or using foul, Mignault J.
obscene or abusive language, or otherwise wilfully interfering with
the comfort of other passengers, is guilty of an offence under this
By-law. In addition to liability to fine under this section, any such
person may be summarily ejected from such station or premises of the
Company, or in the case of a moving train, such person may be removed
or ejected from the train with his baggage at any usual stopping place,
or near a dwelling house, and the conductor and train servants may use
force, doing no unnecessary violence, to restrain passengers and others
upon the train from fighting, using foul; obscene, or abusive language,
or other disorderly conduct.

The jury found that the deceased was killed by an
engine or train of the respondent moving towards the
east (questions 1 and 2); that his conduct on the excur-
sion train between Halifax and Hantsport had not been
such as to interfere with the comfort or endanger the
safety of other passengers on the said train sufficiently
to eject him from the train (question 3); that he had
not used vulgar, offensive, obscene or blasphemous
language in the hearing of his fellow passengers (ques-
tion 4); that he had conducted himself in a disorderly
manner during his journey from Halifax to Hantsport
(question 5); that there was negligence on the part
of the respondent company in connection with the
death of the deceased and that caused such death,
and that such negligence consisted in putting a drunken
man off the train at a late hour at night in an unfit
place (question 6); that the deceased was not ejected
from the train in question at a usual stopping place
for trains of the respondent company (question .7);
that the deceased at the time he was ejected was not
in a fit stage as regards sobriety to take care of himself
(question 8); that under the circumstances the place

79089-21
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1920 where the deceased was ejected from the train, was
DUNN not a proper place for that purpose (question 9);

DoMINION and the jury assessed the damages at $2,000 equally
ATLANIC
RLY. co. divided between the deceased's father and mother.

Mignault J. The lealned trial judge, notwithstanding the findings

of the jury, dismissed the action because in his opinion
the negligence found against the respondent in putting
the deceased off the train at Hantsport was not the
cause of the accident and may have had no connection
with it.

In my opinion, with all deference, the jury could
infer from the circumstances of the case, that putting
off the deceased at 1.30 a.m., on the ash extension
of the station platform, near a closed and unlighted
station, in a town without any lights, was the cause
of Dunn's death. He was found killed on the tracks
some distance to the west and it was a matter for
the jury to determine, and there was evidence from
which they could draw the inference, whether putting
off this drunken and helpless man at such a place
and at such an hour was the cause of his having been
killed by one of the engines of the excursion train
which returned through Hantsport a couple of hours
later.

If, therefore, there be negligence in ejecting Dunn

from the train at such an hour and in such a place,
the connection between this negligence and Dunn's
death is established by the jury's finding which I

cannot consider perverse.

3ut was there negligence, or in other words did the

respondent fail in any duty which it owed the deceased?
Dunn had a ticket for this train and had a right to

travel on it, but he had no right to conduct himself
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in a disorderly manner, or to interfere with the com- i9o
fort of the other passengers. The jury found that DuN

he had conducted himself in a disorderly manner DOMINION
.ATLANT.IC

and this, under the by-laws of the company, authorized Ray. Co.

the conductor to eject him Mignault J.

at any usual stopping place, or near a dwelling house.

Hantsport was a usual stopping place of the railway,
and the finding of the jury that it was not, seems
hard to reconcile with the evidence, unless the jury
considered the ash extension of the platform not a
usual stopping place, but, reading together the
answers to question 7 and 9, it is clear that they did
not consider this place, even it were a usual stopping
place, as a proper place to leave a drunken man at
such an hour, on a dark night, with the electric lights
of the town not burning and the station closed and
without any lights.

The right to eject a drunken man and disorderly
passenger from a train, according to the by-law,
is not an absolute one. He must be removed at a
usual stopping place or near a dwelling house. This
clearly shews that he must be ejected at some place
where he can be looked after. To leave him in the
middle of the night on the extension of a station
platform with a closed station and no light anywhere,
would not place him in a better position than if he
were ejected in the fields. This does not mean that
the company must keep him on the train, but if they
choose to eject him in his drunken state, they must
eject him at a proper place so as not to leave him
in his helpless condition where no one can look after
him, and where he is in obvious danger of getting on
the railway track and being injured or killed by a

79089--21 Y2
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1 passing train. The dictatesof humanity as well as
DuNN the by-law itself seem to me to require this of the

DomNON railway company.
ATLANTIC
RLY. CO. The respondents, in paragraph 16 of their plea,

Mignault J. somewhat in contradiction of a previous statement
of the plea, say that the deceased on the day in ques-
tion

was intoxicated, or otherwise unable to take care of himself and
while in the said condition was found in a car of the defendant
company and was removed therefrom by servants or employees of the
defendant company.

If he was unable to take care of himself, and the
jury so found, I cannot think the verdict of the jury
perverse in finding negligence against the respondent.

I would therefore allow the appeal and give judgment
to the appellant according to the jury's verdict,
with costs throughout.

Appeal allowed with costs.

Solicitor for the appellant: James Terrell.

Solicitor for the respondent: W. A. Henry.
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FRANK BAINTON AND ANOTHER
(DEFENDANTS) ...................... APPELLANTS; 1920

*Mar. 22
*Apr. 6.

AND

JOHN HALLAM, LIMITED (PLAIN-
TIFF)........................... RESPONDENT.

ON APPEAL FROM THE APPELLANT DIVISION OF THE
SUPREME COURT OF ONTARIO.

Damages-Sale of goods-Sale by sample-Breach of warranty-
Measure of damages.

Where on a sale according to sample the goods delivered are of a
quality inferior to that warranted the purchaser is entitled to
recover as damages the difference between the market value of
the goods received and of those which should have been supplied.

The re-sale by the purchaser at a price less than this difference does
not debar him from recovering the full amount; it merely affords
some evidence of market value.

Per Idington J.-In this case the price at which the wool was re-sold
represented its market value.

Judgment of the Appellate Division (45 Ont. L.R. 483) affirmed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1) affirming the
judgment of the trial judge in favour of the plaintiff.

The Hallam Co. bought wool from the defendants
which by the order was to correspond with a sample
supplied. It proved to be of an inferior quality and
acceptance was refused. The vendors would not take

*PRESENT:-Sir Louis Davies C.J. and Idington, Anglin, Brodeur
and Mignault JJ.

(1) 45 Ont. L.R. 483.
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1920 it back and it was re-sold at an advance of five cents
AINTON a pound over the contract price. The purchasers

V.

HALLAM, then brought an action for damages and recovered
fifteen cents on the trial which the Appellate Division
affirmed. The defendants appealed to the Supreme
Court of Canada.

McCarthy K.C., and Dancey for the appellants.

Tilley K.C., for the respondent.

THE CHIEF JUSTICE.-This was an action brought to
recover damages for the delivery of a quantity of wool
by the appellants (defendants) to the respondents
(plaintiffs) of an inferior quality to that sold to them
by sample.

The appellants contended that the respondents'
plaintiffs' having accepted the goods were not entitled
to recover damages, but the trial judge and the Ap-
pellate Division both held that while the acceptance
of delivery of the wool which was packed in sewn up
bags passed the property in the goods delivered to
the plaintiffs it did not relieve the defendants from
liability for damages for delivery of goods of an inferior
quality as that of the sample by which they were
sold, and assessed the plaintiffs' damages at the sum
of $7,500, being the difference between the quality
of the goods warranted and sold by the sample and
that actually delivered.

These questions of fact of the quality of the wool
sold and that actually delivered were found in plain-
tiffs' favour by the trial judge and these findings
were confirmed by the Appellate Division from whose
judgment this appeal has been taken. That court
also maintained the assessment of damages of the
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trial judge as having been made under the proper 192
rule applicable in such cases as this. BA.M

As to the findings of fact made by both courts, LHAIAM,
this court will not. interfere except of course in cases The Chief
of clear error, and certainly this case is not one of Justice.
that class.

As to the main question, that of the rule or measure
of damages which should be applied in cases such as
the one before us, I think the courts below have
acted correctly. The rule, as I understand it, is
that the measure of such damages in cases of the
delivery of goods of an inferior quality to that war-
ranted is the difference between the market value
of the goods of the quality. warranted and contracted
to be delivered, and that of the quality actually
delivered. Mayne on Damages, .(8th ed.) p. 228;
Rodocanachi v. Milburn Bros. (1); Williams Bros. v.
Agius, Limited (2).

The appeal should be dismissed with costs.

IDINGTON J. (Dissenting)-This appeal from the
Appellate Division of the Supreme Court of Ontario
arises out of a sale by the appellants, carrying on
business at Blyth, in the Province of Ontario, to
respondent, carrying on business at Toronto, of a
quantity of grey shoddy wool, claimed by the latter
to have been bought by sample.

A sample undoubtedly had been submitted by
appellants shipping it to the respondent, and com-
munications passed over the telephone, and by letter,
in relation to latter buying about 50,000 pounds
thereof at forty cents a pound. The- respondent

(2) [19141 A.C. 510.

327

(1) 18 Q. B D. 67.



SUPREME COURT OF CANADA. [VOL. LX.

12 agreed to take about that quantity, at said price,
BAINTON and asked appellant by letter to arrange for three
HALLAM, cars on which to load it.

LIMITED.

Idington J. Respondent by letter said, amongst other things,
that, upon that being done, "the writer will go up
and have the wool weighed."

There was nothing said therein or otherwise relative
to inspection.

A letter written by appellants same or next day to
the respondent used the expression "you to come
as usual to take over stock."

This letter never was received by the respondent
and hence is of no consequence other than shewing a
different point of view had been taken by each party,
as to the question of inspection.

The appellant alleges in argument that by reason
of a former misunderstanding and adjustment thereof
there had grown up a well understood course of dealing
between them by which the respondent was to make
such inspection at the point of shipment, as it saw
fit, of any goods sold to it by them, and default that,
could not be heard to complain.

Certainly the adoption of such a rule and its obser-
vance would have been a most satisfactory and busi-
nesslike method. -But it was not pleaded as a matter
of fact in such express terms as now urged.

The pleading alleged that the goods were

sold to the plaintiff by the defendants subject to the examinations
inspection and approval of the plaintiff's messenger,

etc., at Blyth.
In the particular bargain made herein there was

no allusion made to such terms.
And when counsel for appellant at the trial ap-

proached the subject he failed to press upon the
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attention of the learned trial judge, who ruled out 2

a question as to reasons, all that is now urged upon BAINTON

us as set forth above, and, I understand, was urged HALLAM,
LiurrED.

below. Idington J.

I cannot say that under such a pleading and such
circumstances the learned trial judge erred in his
ruling.

Hence we must rely upon the actual facts proven
which disclose that the business as transacted at
Blyth consisted only of a weighing and loading of
the goods then on the cars.

There really was no actual inspection such as
any one would have expected to find if the bargain
had been made as pleaded or in accord with an alleged
established course of dealing.

Then also it became known to appellants that the
shipment was to be made to Carleton Place instead
of to Toronto.

Why did they not then suggest inspection by way
of an adherence to the alleged course of dealing?

On the other hand it may well be asked, why the
manager of respondent was sent up to Blyth for the
mere minor, menial or clerical purpose, of weighing,
or checking weight of goods.

I cannot help suspecting that it was the confidence
reposed in -appellants which induced the manager to
have thus appeared to waive inspection.

It became the duty of appellants, or at least the
part of prudence, on the alleged basis of dealing,
to have seen that it was observed and that no cause
of complaint could be possible. Instead of that
course being pursued they passed in silence an obvious
non-observance of the alleged course of dealing.
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I am unable to say that as matter of law, under all
BAINTON the foregoing circumstances, that the respondent

7).

HALLAM, was not entitled to rely upon the implied warranty
LIMITED.

the courts below have proceeded upon.Idington J.
I am unable, however, to agree, after reading all the

evidence adduced in support of respondent's claim,
with the assessment of damages adopted by the
learned trial judge and upheld by the majority of
the Appellate Division.

Whether we adopt the rule for assessing damages
as laid down in "Benjamin on Sales" as to the difference
in value between the article as delivered and the
article as warranted, or that in the English "Sale of

Goods Act, 1895," which I incline to think is but
another way of expressing the common law rule

when it provides that

the loss directly and naturally resulting in the ordinary course of
events from the breach

shall be the measure of damages, the evidence does
not justify the said assessment of damages.

We find the utmost profit expected (by respondent
conversant with the market price) from a re-sale,
based upon the identical samples delivered by ap-

pellants, was an advance of five cents a pound; for
imniediately respondent got possession of the samples,
they were submitted to a firm in Carleton Place and
a bargain made for a re-sale at forty-five cents a

pound. It seems to me idle, in face of such a contract
made by respondent at the very time when that in

question was expected to be, and was being, carried

out, to contend that it can properly be held to have
suffered any greater damages in the way of loss of
profit than this five cents per pound of profit which

it failed to reap, or indeed any other damages, unless
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so far as the quality of the goods fell below the sample 920

as to be unsaleable at the price agreed upon. BAINTON

The respondent' is not to be treated as a child LMIED.

ignorant of the conditions of the market, but as being Idington J.

possessed of all the information relative to the market,
and the possibilities of re-selling such goods as the
sample indicated might be reasonably expected to
produce.

I think, bearing that in mind, that forty-five cents
must be conclusively taken herein as the basis for the
estimated damages.

A perusal of the evidence adduced on behalf of the
respondent produces in my mind a clear conviction
that there was not a settled market price such as can
often be appealed to as a sure and safe basis upon
which to estimate damages.

The market for the class of goods in question seems
to have been in an unsettled state and subject to a
purely chance sort of speculative condition, furnishing
no better basis upon which to proceed than the re-sale
at an advance of five cents a pound.

A letter of the firm of Cram & Co. to whom the
respondent had re-sold, tells that if the goods had
been up to the sample, they could have re-sold at a
profit of $7,500. Yet we do not find any claim made
by that firm for damages of any kind for the breach
of contract it has made with respondent. That
firm instead seems to have been glad to receive back
its cheque without a murmur. .

In ordinary cases we might have heard, within the
principles laid down in Wallis v. Pratt (1), of a claim
for this $7,500 allowed by the learned trial judge, but
no such pretension is set up.

(1) [1911] A.C. 394.

331



SUPREME COURT OF CANADA. [VOL. LX.

1920 If fifteen thousand dollars damages had been
BAINTON awarded in such a case, arising out of a twenty thousand
HALLAM, dollar contract, from the result of which respondent

LIJ.IFFED.

Idington J. had received before trial, and indeed within six months,
the sum of about fourteen thousand dollars as proceeds
of re-sales, I respectfully submit such a result should
have so arrested the attention of the courts below
as to the need of a closer examination of the evidential
basis for measuring of damages than, in my view,
has been given herein.

That possibility which I present is only one of the
many possibilities presented by several witnesses in a
rather loose sort of way.

Cram is asked the following leading question, and
answers as follows:-

Q.-You say, comparing the bulk with the sample, that it had a
great deal more shoddy, and not only that but some parts were abso-
lutely worthless and useless, that should not be there, that was not in
the sample, and you say there was a difference of 25 or 30 cents a lb.
in value?

A.-Yes.

When I find in the letter of his firm to the respondent,
reJecting the goods, the following sentence:-

We opened up five (5) sacks of this stock promiscuously, and find
it not in any sack up to the five-pound (5-lb.) sample, on which basis
we bought this wool.

I am not much impressed with the basis for this
estimate.

Only five sacks examined out of a probable seventy
in that car, does not seem, when we find all the wit-
nesses testifying to a great variation in the quality

of the sacks, a fair basis to found said estimate upon.

Nor is that much improved as a fair test by finding
him speak as follows:-
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Q.-How many of these bales would you examine?-A. Possibly 1920
I examined a couple of dozen before I notified Mr. Hallam, that is, BAIN
of the first car. B r

HALLAM,

T sumit th.. formal statement made at the time in LMTD

the above quotation from the letter to the respondent Idington J.

is more likely to be correct than this chance guess
made some months later in the witness box.

The witness apparently had examined a second
car and possibly his memory got confused, for he
says in another place:-

Q.-You say you examined a certain number of the sacks in the
first car? A.-Yes.

Q.-How many sacks did you examine? A.-Off hand I would
say probably a dozen or two.

Q.-How many would there be in a car? A.-If you divide the
car by three, there would be about 70. They sometimes vary, accord-
ing to the size of the car.

Q.-But of the 70 or 80, you examined probably a dozen bags?
A.-A dozen or two.

The third car he did not examine at all.
I submit all this as a specimen of the guide we have

if we depart from the lines I lay down above to be
got from the actual transactions involved in the sale
to and re-sale by respondent as the only reliable
guiding basis to start from to estimate damages.

Mr. Logan, produced by respondent as an expert,
says:-

Q.-Did you see the sample of the bulk that is in question here?
A.-All I saw was the two sacks that Mr. Cram sent up to us to be

tested.

This witness applied to these sacks a mechanical
test, result of which he gives and then respondent's
counsel properly drops him as an expert.

The result of that test, however, might have been
followed up by others from which we might have
got something reliable, but it was not.
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1920 There were two other witnesses called who could
BAINrON speak as experts besides Mr. Hallam, respondent's
HALLAM, president.

LIMITED.

Idington J. Of these two, one had bought at forty-two cents
a considerable quantity of this shoddy wool and
both speak of respective examinations made recently
before the trial of a sample submitted by respondent
taken from the remaining stock on hand after the
re-sales made by respondent, of which I am about to
speak.

Neither give what I would consider a more satis-
factory basis upon which to assess damages than
what I am about to submit, as result of the con-
sideration of all the circumstances so far as available
in evidence.

The respondent called the appellants' attention to
the results reported by Cram, and proposed, very
fairly as it appears to me, to the appellants, or one
of them, to go down with a representative of respond-
ent and see the parties concerned at Carleton Place
and also the goods and try and arrange a settlement.
Respondent even offered to pay expenses of doing so,
but appellants refused, apparently determined to
stand on what they conceived to be their legal rights.

Some weeks were lost in this sort of haggling, and
finally this action was brought on the .13th March,
1918, apparently from the claim made by the indorse-
ment on the writ, for a cancellation of the whole
contract, as the claim made indicates it was for the
entire price paid. When, better advised, that con-
tention was changed in the statement of claim to a
claim of $12,621.25 for damages on the much exag-
gerated basis of 25 cents a pound, though re-sales
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had then been made of eighteen sacks at 4312 to 45c. 192

a pound. BAINTON

No effort was made by respondent, as should have HLA

been done, to re-sell the goods till some time later, Idington J.
and then there were sales made at prices which lead
me to the conclusion that if proper energy had been
used the whole would have been re-sold at a price
of more than the original cost price of forty cents
a pound, and have left the assessable damages at five
cents a pound.

The increased price got by this mode of proceeding
evidently would have re-paid all the attendant expenses
upon such a fair and common sense method, which,
after all, is but the law upon the subject binding
the party claiming damages for breach of a contract
to do all that he reasonably can to minimize the
loss.

There is no satisfactory reason or explanation
given for failure to pursue this course. If chance
brought a purchaser he seems to have been dealt
with.

Every one knew that unless an effort was made to
re-sell before Australian wool came into the market,
there was no chance of doing so at prices to minimize
the loss. And the only excuse I can find for such
an unreasonable course of conduct is that the parties
were at war by means of a law-suit.

If that attitude had ceased and a more reasonable
course been pursued, I think possibly and indeed
probably the respondent would still have been entitled
to a judgment for $2,500 or thereabouts-whatever
the five cents a pound would have produced. Roughly
speaking the expenses might have eaten up the excess
of price got over forty cents a pound.
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1920 And that is the sum to which I would now reduce
BAINTON the judgment, instead of the $7,500 awarded.

V.
HALLAM, Perhaps the plan of the learned Chief Justice of theLIMITED.

Idington J. Common Pleas Division, who suggests a reference to
- determine the damages, might work out a more

accurate result, but I am of opinion that there had
better be an end of some things even of a lawsuit.

Here we have presented the curious result of a
judgment for $7,500, when a statement of respondent
presents, after making every allowance to itself for
claims not recognizable in law, only a balance of
$6,468.62, yet a judgment stands for $7,500.

Is it by way of penalty as the learned Chief Justice
of the Common Pleas suggests?

Of course this statement is headed with an inci-
dental suggestion that the sample standard was
worth 55c. per pound, but I prefer the cool judgment
of the merchant selling at 45c. as a proper test of
value of the sample, to that of the litigant and pro-
bably exaggerated estimates given by those who
probably knew less than he.

Among the indefensible items in this statement,
appears a shrinkage of weight due to delay of respond-
ent in re-selling; a charge of 7% for interest, and insur-
ance for a period too prolonged, and $1,398 for commis-
sion.

Mr. Hallam's evidence which seems given fairly
estimates the goods on hand at 30c. after all the loss
of market and possibly deteriorated condition of the
goods, and suggests to me that a middle line might be
drawn between what I have arrived at and that of the
learned trial judge.

Hence if the respondent prefers the risk and annoy-
ance of a reference in order to demonstrate that
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by proper efforts there could not have been by due 1920

energy a re-sale effected in the early part of 1918 BAINTON

which would have minimized the loss, I would agree HALLAM
. LIMFFD.

thereto, the costs thereof to abide the result. And Idington J.
lest it be necessary for some to have a decision to
prove the law as stated relative to the duty to mini-
mize the loss, see latest decision of Court of Appeal
in England in Payzu v. Saunders (1), at pages 587 et
seq.

Meantime I think this appeal should be allowed
either fixing the damages at $2,500, or a reference
to reduce that already awarded on the lines I have
indicated; the costs of this appeal and in the courts
below to abide the result of such reference.

ANGLIN J.-On the evidence in the record it is not
possible.to disturb the findings that the sale in question
was by sample, that there was no acceptance of the
wool furnished as equal in quality to the sample and
that it was in fact substantially inferior. The weight
of the testimony also supports the conclusion that
the difference in market value between goods -of the
quality of the sample and the goods actually supplied
was at the date of delivery at least 15c. per pound.

The ordinary rule that the measure of the pur-
chaser's damages in such a case is

the difference between he value of goods of the quality contracted
for at the time of delivery and the value of the goods actually delivered.
Loder v. Kekuld (2), at pp. 139-40,

adopted by Mr. Mayne in his excellent Treatise on
Damages, (4th ed.) at p. 228, was applied by the learned
trial judge and in the Appellate Division. I find
no circumstances in evidence to justify a departure

(1) [1919] 2 K.B. 581. (2) 3 C.B.N.S. 128.
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1920 from it. Except as affording some evidence of market
BAINTON value (Clare v. Maynard (1), the prices agreed.
HALLAM to on the re-sale by the defendant and on the

LIMITED.

Anglin J. subsequent re-sale by his purchaser cannot be taken
into accunt. Neither of them conclusively deter-
mines the market value of goods of the same quality
as the sample. Rodocanachi v. Milburn Bros. (2);
Williams Bros. v. Agius, Limited (3).

The appeal should be dismissed with costs.

BRODEUR J.-One of the issues in this case is whether
the sale of the goods in question is a sale by sample.
The two courts below have come to the conclusion
that it was a sale by sample. The facts disclosed
by the evidence shew to me conclusively that the
sale was properly described as such.

A sample of the goods for which a price was quoted
was sent to the respondent company by the appellants
and the letter sent by the respondent to the appel-
lants confirming a telephone conversation as to the
purchase of these goods declared "same to be up to
five pound sample expressed us." Nothing could be
clearer; and if the vendors were of opinion that the
sale was not to be carried out according to the sample
they should have called the attention of the pur-
chaser to what they call today an erroneous statement.

They claim to have sent a letter which in some
respects shews that the sale was not absolutely
as alleged by the respondent. But this letter was
never received by the respondent. Besides this
letter does not shew that the sample which had been
sent previously to the purchaser would not determine
the quality of the goods.

(1) 6 A. & E. 519, 523. (2) 18 Q. B. D. 67.
(3) [1914] A.C. 510.
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It is contended by the appellants that the goods 12

were duly received by the respondent company and BAINTON

that their obligation as to the quality of the goods HAA
LIMITD.1

was duly fulfilled. It is true that an important Brodeur J.
officer was seit by the respondent company to attend
the loading of the cars but the goods were not
inspected by him and the finding of the courts below
was that he went there with the purpose of having
the goods properly weighed; and the evidence of this
officer, though conflicting with the evidence of one
of the appellants, was accepted by the trial judge.
I do not feel disposed to disturb this finding.

There has been raised a question as to the amount
of damages which should have been awarded. There
is evidence which shews that the fifteen cents per
pound which was allowed was fair and represented
the damages to which the plaintiff was entitled.

For these reasons the appeal should be dismissed
with costs.

MIGNAULT J.--In this case I am of opinion that the
sale of the wool was a sale by sample and that the
wool delivered having been inferior to the sample,
there was a breach of warranty entitling the
respondent to recover damages from the appellants.

The only question remaining is as to the measure of
damages. The learned trial judge allowed fifteen cents
per pound, which is certainly a moderate amount, for
the sample was worth from 57 to 60 cents a pound
and the contract price was 40 cents.

But the appellants say that inasmuch as the
respondent had re-sold the wool to one Cram for 45
cents a pound, the most he would have realized out
of the transaction was 5c. per pound, and that at all
events his damages could not exceed the latter amount.
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192 This reasoning appears to me to be fallacious. The
BAINTON usual rule, as stated by the learned trial judge, is that
HALLAM the measure of damages is the difference in value

LIMInTED.

Mignauk J. between the thing contracted for and the thing
delivered. Here the respondent contracted for wool
which was to equal the sample and for which he was
to pay 40c. per pound. That he had himself contracted
to sell the wool for 45c. is not a matter which the
appellants can set up to escape liability to pay, as
damages, the difference between the value of the
wool contracted for and its actual value as delivered.
As stated by Lord Haldane in Williams Brothers
v. Agius, Limited (1), at page 520:-

The law does not take into account in estimating the damages
anything that is accidental as between the plaintiff and the defendant
as for instance a contract' entered into by the plaintiff with a third
party.

See also Rodocanachi v. Milburn (2), approved by
the House of Lords in the case just cited.

In this case Cram who bought the wool on the
same sample had re-sold it at a higher price, and the
respondent may be called on to pay him damages for
not having delivered goods equal to the sample,
Cram having refused to accept the wool on that
ground. If the respondent received only the profit
he was .to make on his sale to Cram and was liable to
the latter for damages, he would not be compensated
by receiving from the appellants only the profit he
would have made on the sale to Cram.

It may be added that although the respondent
had agreed to pay 40c. per pound for this wool, it
does not follow that the wool delivered was worth
40c. As a matter of fact, as found by the learned
trial judge, it was worth a good deal less.

(1) [1914] A.C. 510.

340

(2) 18 Q.B.D. 67.



VOL. LX.] SUPREME COURT OF CANADA. 341

My opinion therefore is that the learned trial 1

judge adopted the true measure of damages, and BsNTON

that the appeal from the judgment of the Appellate HALLAM,

Division, which affirmed the trial judge, should be LIMITED.

dismissed with costs. Mignault J.

Appeal dismissed with costs.

Solicitor for the appellants: Loftus E. Dancey.

Solicitor for the respondents: J. P. White.
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NICHOLAS PETROPOLIS.... ...APPELLANT;
*FEB. 25. AND
*MAY 4.

HIS MAJESTY THE KING................ RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Appeal-Jurisdiction-Criminal law-Bail-Estreat of recognizance-
Criminal matter.

The judgment of a provincial court of final resort on an application to
set aside on order estreating a recognizance given by a person
charged with a criminal offence for his appearance to stand trial
is a judgment in a "criminal case" from which no appeal is given
by the Criminal Code. Idington J. dissents.

APPEAL from a judgment of the Supreme Court of
Nova Scotia (1) refusing to set aside an order estreat-
ing a recognizance.

Petropolis was committed for trial on a charge of
indecent assault and gave bail for his appearance.
The Grand Jury preferred an indictment for rape and
he failed to be present when the case was called for
trial. By order of the trial judge his recognizance
was estreated, and an application to another judge to
set aside the order was referred to the full court which
refused to do so. An appeal was then taken to the
Supreme Court of Canada. Respondent moves to
quash.

Subject to the motion, argument was heard on the
merits.

Power K.C. for the appellant.
Mathers K.C. for the respondent.
THE CHIEF JUSTICE.-I concur with my' brother

Anglin.
IDINGTON J.-The appellant entered into a recog-

nizance, taken before a stipendiary magistrate in and
for the county of Halifax, who had committed one

*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin and
Mignault JJ. -

(1) 53 N.S. Rep. 309.
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Basil Mandakos for trial upon a charge of indecent I,
assault, for the sum of one thousand dollars which PETROPOLIS

was made upon the following condition:- THE KNG.

The condition of the within recognizance is such, that whereas the Idington J.

said Basil Mandakos was this day commitied for trial to stand his trial
at the next term of the Supreme Court of Criminal Jurisdiction to be
holden in and for the county of Halifax on the 6th day of October,
A.D. 1918 for that he did at Dartmouth in the county of Halifax on
the lst day of May, A.D. 1918 unlawfully and indecently assault one
Jennie Young.

If, therefore, the said Basil Mandakos will appear at the next
court of Criminal Jurisdiction to be holden in and for the county of
Halifax and there surrender himself into the custody of the Keeper
of the common jail there and plead to such indictment as may- be
found against him by the Grand Jury for and in respect to the charge
aforesaid, and take his trial upon the same, and does not depart the said
court without leave, then the said recognizance to be void, otherwise
to stand in full force and virtue.

The judge who was first applied to for an order
enforcing the same, directed it to be estreated because
the accused did not appear and plead to an indictment
for rape found by the Grand Jury.

Thereupon another judge was applied to by the
appellant to set aside the order and the writ of fieri
facias issued thereon.

Due notice was given of said motion by service on the
Attorney General of Nova Scotia.

The learned judge, so applied to, referred the motion
to the Supreme Court of Nova Scotia at the November
sittings of 1919.

The court entertained the motion without making
any question of such a course of procedure being
correctly adopted as the mode of relief, so far as hearing
of argument and deciding it.
. The majority of the court held (Mr. Justice Longley
dissenting) that the motion should be dismissed because
upon their construction of the recognizance and con-
ditions, the accused having been presented by the

79089-231
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82 Grand Jury in a true bill accusing him of rape, and
rPoS failed to plead thereto, the surety was liable.
THE KING. It is objected by counsel for the Attorney General
Idington J. that the appeal here, though allowed by the court

below, admittedly the court of last resort in the
province, is not within our jurisdiction.

The question must be determined by the interpre-
tation and construction of section 36 of the Supreme
Court Act which reads as follows:-

36. Except as hereinafter otherwise provided, an appeal shall lie
to the Supreme Court from any final judgment of the highest court of
final resort now or hereafter established in any province of Canada,
whether such court is a court of appeal or of original jurisdiction,
in cases in which the court of original jurisdiction is a superior court:
Provided that,-

(a) there shall be no appeal from a judgment in any case of proceed-
ings for or upon a writ of habeas corpus, certiorari or prohibition arising
out of a criminal charge or in any case of proceedings for or upon a
writ of habeas corpus, arising out of any claim for extradition made under
any treaty; and,

(b) there shall be no appeal in a criminal case except as provided
in the Criminal Code. R.S., c. 135, ss. 24 and 31; 54-55 V, c. 25, s.
2; 55-56 V, c. 29, ss. 742 and 750.

I am unable to understand how proceedings for the
recovery of the alleged debt due the respondent can
be as urged either a criminal case or within any of the
other exceptions in foregoing.

The Crown rules made 2nd February, 1901, by the
judges of the Supreme Court of Nova Scotia, seem to
substitute for all earlier procedure a clear and explicit
method of dealing with all such debts by rule 83,
rendering it the duty of any one taking a recognizance
to transmit it to the office of the Clerk of the Crown in
the county in which the proceedings are instituted and
file same there.

The procedure for enforcing same does not in any
way savour of a criminal charge nor in any respect
does the judgment enforcing the recognizance consti-
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tute the surety a criminal,or the motion to set aside the 9

judgment against him a criminal case, within the PTROPOLIS

meaning of the section 36 quoted above. TH KING.

I, therefore, have no doubt of our jurisdiction. The Idington J.

provisions in the Criminal Code relative to the enforce-
ment of such an obligation are obviously made to
adopt the local court and officers who may be applied
to therefor, and.the legal machinery provided thereby
as it were, as that through which such enforcement is
made as that which is most appropriate.

The case of those claims arising in Nova Scotia
would seem to fall under section 1099 of the Code
which is supplemented by the rules I have already
referred to.

The power and procedure are what the province
may have furnished by virtue of its legislative authority
under the British North America Act.

The motion on its merits ought, I think, to have
been allowed.

The language of the instrument seems to me, with
great respect, incapable of any other meaning than
what it says.

Hagarty C. J. is good enough authority for me and
his several judgments on behalf of the Queen's Bench
hearing a motion of same nature as that in question
herein in the cases of The Queen v. Wheeler (1) and The
Queen v. Ritchie (2) I should abide by.

The high regard I hold for the late Mr. Justice
Killam should induce me also to give heed to his in
The Queen v. Hamilton (3) but that case he decided is
not so clearly in point.

All these cases, however, clearly indicate that the

(1) 3 Can. Cr. C. 7. (2) 3 Can. Cr. C. 8.
(3) 3 Can. Cr. C. 1
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2 law for relief for an improper forfeiture of recognizance
U.PETROPOLS is recognized elsewhere in Canada as well as in Nova
THE MNG. Scotia to be the same.
Idington J. If the converse case had been made to appear and a

recognizance taken to ensure the accused answering the
higher charge of rape and an indictment found for only
indecent assault, the respondent's contention herein
might be more arguable, but we need not follow that,
I submit, further or pass any opinion thereon.

I may point out, however, that the Criminal Code
by section 856, seems to authorize any number of
counts in an indictment save in the case of murder, and
hence the Crown officer retained in such a case as this
might be well advised to meet the difficulty which has
arisen here by following a count for rape with one for
indecent assault.

I would therefore allow the appeal with costs.

DUFF J.-This appeal should be quashed for want
of jurisdiction.

ANGLIN J.-In my opinion this is an "appeal in a
criminal case" within clause (b) of the proviso to s. 36
of the Supreme Court Act, which enacts that
there shall be no appeal in a criminal case except as provided in
the Criminal Code.

This court quite recently determined in Mitchell v.
Tracey (1) in accordance with the view expressed by
three of its members in Re McNutt (2) that the word
"criminal" in clause (a) of the same proviso
is used in a very wide sense-in contradistinction
to the word "civil." I think the words "criminal case"
in clause (b) should receive a similar construction.
These words in my opinion were used to signify
what is more artfully expressed in section 47 of the

(1) 58 Can. S.C.R. 640. (2) 47 Can. S.C.R. 259.
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English Judicature Act of 1877 in the words "any E
criminal cause or matter." These latter words have, PETROPOLTS

time and again, been held to extend to all the various THE KING.

proceedings incidental to a criminal prosecution. Ex [Anglin J.

parte Alice Woodall (1); The Queen v. Steel (2) ; and Rex
v. Governor of Brixton Prison(3) cited by Mr.Mathersin
his excellent argument, afe instances. As putbyFletcher-
Moulton L. J. in the case last cited discussing the
scope of the words quoted from the English section:

If any portion of an application or order involves the consideration
of a criminal cause or matter, it arises out of it and in such a case this
court (the English Court of Appeal) is not competent to entertain an
appeal.

Lord Esher in the Woodhall Case (1) had said:-
I think that the clause of section 47 in question applies to a decision

by way of judicial determination of any question raised or with regard
to proceedings the subject matter of which is criminal, at whatever
stage of the proceedings the question arises.

He repeated this language in Reg. v. Young (4). See also
Ex parte Schofield (5). The Criminal Code makes no
provision for the appeal before us, (s. 1024). It
therefore does not lie.

In substance what is sought-what the appellant
must obtain in order to succeed-is the setting aside
of the order for the estreat or forfeiture of the recog-
nizance given by him for the appearance of one
Mandakos to answer
such indictment as may be found against him by the Grand Jury
in respect to the charge aforesaid-viz., a charge "that he * * *

unlawfully and indecently assaulted one Jennie Young.

The information laid was for rape. The magis-
trate holding the preliminary investigation thought
the evidence would not support that charge and
committed the accused for trial "for the lesser charge

(1) 20 Q.B.D. 832. (3) [1910] 2 K.B. 1056.
(2) 2 Q.B.D. 37. (4) 66 L.T. 16.

(5) [1891] 2 Q.B. 428.
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of indecent assault" and thereupon took the recog-
PETROPOLIS

M nizance of himself and the present appellant for his
THE KIN. appearance to stand his trial. The Grand Jury in due

Anglin J. course presented an indictment for rape. Mandakos
failed to appear for trial. By an order, dated the
14th April, 1919, intituled

In the Supreme Court; March Criminal Sittings, 1918 (a manifest
mistake for 1919) Between 'The King,' plaintiff, and Basil Mandakos,
defendant,

the recognizance was ordered "forfeited and estreated"
and directed to be placed upon the estreat roll." The
roll prepared by the Clerk of the Court is produced
and after setting out the recognizance proceeds:-

And afterwards the said Basil Mandakos did not fulfil the condi-
tions of the said recognizance but failed to surrender himself and take
his trial as therein provided and after having been duly called in open
court the said recognizance was on the 14th day of April A.D. 1919, at
Halifax aforesaid, declared and adjudged by the court to be forfeited
and estreated. Therefore it is considered that 'Our Sovereign Lord,
the King, do recover, etc.

These proceedings were all taken under the Crimi-
nal Code, and (except possibly the final adjudication
on the roll) in the discharge by the Supreme Court of
its duties as a court of criminal jurisdiction.

The contention of the appellant on the merits is
that the condition of the recognizance did not require
the principal to appear to answer an indictment for
rape, but only for indecent assault; and that there
was therefore no breach justifying estreat.

The forfeiture and estreat of bail always was a
function of the criminal courts. No other court has
judicial cognizance of the fact of the default on which
the estreat is based, which occurs in facie curiae.
Sec. 1100 of the Criminal Code enacts that the for-
feiture and estreat of recognizance is to be made
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by the court before which the principal party thereto was bound 1920
to appear. PETROPOLIS

That court was in this instance the Supreme Court of TE KING.

Nova Scotia at its criminal sittings. In adjudicating Anglin J.

the recovery by the Crown of the debt resultant upon
the forfeiture or estreat and directing the levy of
execution therefor it may be that the Supreme Court
of Nova Scotia was exercising a civil jurisdiction
(Re Talbot's Bail, (1), but see The King v. Harvie, (2),
that formerly belonged to the Court of Exchequer in
England, into which it was the duty of the Clerk
of* the Crown, sitting in the Criminal Court, to "es-
treat" the recognizance duly certified. (Archbold's
Criminal Pleading and Evidence, 21st ed., 101). The
practice followed in the present case under the Crim-
inal Code and the Nova Scotia Crown rules appears
to be similar to that prescribed by 22 & 23 Vic.
(Imp.) c. 21, s. 32, whereby the return of recognizance
into the Court of Exchequer is done away with and
the Clerk of Assize is directed instead to enroll
forfeited recognizance, fines, etc., and to send a copy
of the roll, accompanied by a writ of execution in
a prescribed form, to the sheriff, whose duty it is to
levy thereupon.

The appellant's motion in the Nova Scotia courts
was to set aside the order for estreat and forfeiture.
Unless he can obtain that relief his appeal cannot
succeed. He has no good ground of complaint against
the subsequent proceedings assuming the validity and
regularity of the estreat itself. That the estreat and
forfeiture of the recognizance was a proceeding in a
criminal case, taken in a criminal court, and governed

(2) 20 Can. Cr. C. :69, 370).
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12 by criminal procedure, and, as stuch, not appealable to
PETROPOLIS this court I have no doubt.

THE KiNG.

Anglin J I would therefore quash the appeal.

MIGNAULT J.-I concur with my brother Anglin.

Appeal quashed with costs.
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FRASER COMPANIES, LIMITED.. APPELLANT; 1920

AND *MAn. 2, 3.

TRUSTEES oF SCHOOL DISTRICT 4.

NUMBER ONE IN THE PARISH RESPONDENTS.

oF MADAWASKA AND THE TOWN
OF EDMUNDSTON ..........................

ON APPEAL FROM THE APPEAL DIN ISION OF THE SU-

PREME COURT OF NEW BRUNSWICK.

Assessment-Fixed Valuation-School rates.

In the Town of Edmundston, N.B., the school rates are levied and col-
lected by the school trustees and the general municipal taxes by
the town officials. By a contract, validated by Act of the legisla-
ture, between the town and the Fraser Companies, the school
Trustees not being parties, the valuation of the companies' pro-
perty for assessment purposes was fixed at $100,000.

Held, affirming the judgment of the Appeal Division (46 N.B. Rep. 506)
that this limitation does not apply to the valuation of the property
for levying school rates.

APPEAL from a judgment of the Appeal Division of
the Supreme Court of New Brunswick (1 confirm-

ing the levy of school rates on appellant's property.
The only question raised on the appeal was whether

or not the valuation on the appellant's property fixed
by the contract mentioned in the head-note at $100,000
should be The valuation for school rates. The judg-
ment appealed against held that it should not and that
the assessment was properly made on the real value.

Teed K.C. and Stevens K.C. for the appellant.
Lafleur K.C. and Baxter K.C. (Cormier with them)

for the respondents.

*PRESENT :-Sir Louis Davies C.J. and Idington, Duff, Anglin
and Brodeur JJ.

(1) 46 N.B. Rep. 506.
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THE CHIEF JUSTICE.-I concur with my brother
FRASER *

COMPANIES, Anghn.
LIMITED

V. IDINGTON J.-This is an appeal from a judgment of
TRUSTEES

OF the Appellate Division of the Supreme Court of New
DISTRICT Brunswick whereby it was decided that the appellant
NUMBER

ONE was not entitled to claim, under and by virtue of
IN THE

PARISH OF legislation fixing a reduced basis of valuation of its
MADAWASKA

AND THE property for the purposes of assessment "for rates and
TOWN OF

EDMUNDSTON. taxes within said town" of Edmundston, that such
Idington J. legislation extended to and necessarily determined the

valuation basis for rates and taxes imposed by and
through the legal machinery whereby respondent was
entitled to have rates and taxes imposed for the
support of the respondents' schools.

It is to be observed that there are three distinct
corporate entities in each county entitled to levy rates
and taxes within said town.

The town corporation is one; the county is another;
and the Board of School Trustees of the District is a
third.

The respondent in this case had jurisdiction over the
town and part of the adjacent parish forming a school
district known as School District Number 1.

The county corporation embraced both and much
more.

And a very curious feature of the legislation now in
question is that by section four of the first Act passed
to carry out the purposes of the promoters thereof, it
was expressly provided as follows:-

4. In any valuation of the property and income of the said town
of Edmundston for county purposes hereinafter to be made, during the
period of twenty-five years in which this Act is made to apply, the total
valuation of the real and personal property, lands, tenements and
hereditaments and capital stock and income of the said Fraser, Limited,
shall not exceed the sum fixed by paragraph one of this Act until fixed
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by said town council under paragraph two of this Act, from and after
which time said valuation shall be the amount so fixed by said town FRASER

council. COMPANIES,
LIMITED

Why, if the same rule was supposed to apply to V.
TRUSTEES

every rate or tax levied in the town no matter for what OF

purpose, was this express provision made as against DsTnwr
NUMBER

the county and not a word said as against the school ONE
IN THE

rates or respondents' right to levy therefor. PARISH OF
MADAWASKA

I can only infer that it was because the promoters of AND THE
TOWN or

the legislation well knew that the settled policy of the EDMUNDSTON.

legislature was, as the learned Chief Justice below Idington J.

states, against such obviously unjust exemptions.

The trifling amount the county would lose, or fail
to reap, by the fixing of this assessment basis would
hardly be worth contesting.

The increased expenses of the administration of
county affairs likely to flow from the. establishment of
such an industry as the appellant's would be but a
drop in the bucket.

On the other hand the probable increase of school
expenses, if appellant's enterprise turned out successful,
would be sensibly felt.

And the maxim so often applied, expressio unius est
exclusio alterius, seems to me applicable to this piece of
legislation, which doubtless was a legislative expression
of a contract between appellant and the town in
process of formation.

It was followed by another Act validating the
actual contract which resulted and that validating
Act provided as follows:

3. So much of the said Act, 2 George V, chapter 104 as is incon-
sistent with the provisions of this Act is hereby repealed.

The suggestion made by counsel for appellant that
in many similar Acts, through abundant caution, the
words "saving and excepting school rates or taxes,"
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1920 or the like expression, was used, does not carry with
COM IS, me much weight when I bear in mind that, though

LIMITED
HV.ED pressed to do so, he could not point to a single instance,

OF of the many he cited, wherein provision was made in
DISTRIC1 such cases for providing the machinery for carrying
NUMBER

ONE out such exception but, on the contrary, the ordinary
PIS TOF prOVision of the school Acts for effecting such purpose

MADAWASKA
AND THE was apparently thought to be all that was necessary.
TOWN OF I nsc ae htsho

EDHUNDsTON. If in such cases that legal machinery given school

Idington j. boards for effectually levying their rates, can be
carried out notwithstanding the basis of the levy
being alleged to be the town assessors' valuation then
surely it can be done equally well when as here we
have the legal presumption held to be on the con-
struction of the Act that school rates are in law ex-
cepted from the operation of the Act.

I think the other questions raised in argument are so
effectually dealt with by the judgment of the learned
Chief Justice, with which I agree, that I need not
repeat his reasons here.

I would therefore dismiss this appeal with costs.

DUFF J.-It is a settled principle that legislation
intended to carry into effect contractual arrange-
ments between local authorities and. individuals shall
not, unless the language is too clear to admit of a
doubt, be construed as having collateral effects touch-
ing interests outside of those which, as being the
interests of the parties immediately concerned, the
legislature may be supposed to have had exclusively
in view. That principle applies in this case.

The appeal should be dismissed with costs.

ANGLIN J.-I am of the opinion that the appellant
company is not entitled to have its assessment for
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purposes of school taxation limited as provided for by 1

the New Brunswick statute, 2 Geo. V, c. 104, and the C RASER

agreement of 1917, confirmed by the Act, 8 Geo. V, LIVrrED

c. 65. TRUSTEES

The town of Edmundston has not exercised the DiTRi
NUNIBER

power, conferred by section 108 of the Schools Act ONE

(C.S.N.B., 1903, c. 50), to bring itself under the p" I
provisions of section 105 of that statute. Section 111 MADAWABKA
therefore does not apply to School District No. 1, ofEDMUNDBTON.
which the town of Edmundston forms a part. That Anglin J.
is made reasonably clear by the collocation of section -

111 and the presence in it of the words
rates ordered to be levied by the city or town council in accordance
with the requisition of the Board of School Trustees or otherwise under
the provisions of this Act.

As stated by counsel for the respondents in their
factum, the words of section 111 just quoted
distinctly refer to the provisions of s. 105 (12) and (13), which have no
counterpart in ss. 76 to 79, which alone are applicable to School District
No. 1 of the Parish of Madawaska.

The valuation dealt with by the two statutes cited
is of property liable
for assessment for rates and taxes within such town.

No provision is made for the assessment of property of
the appellant situate outside the town but within the
school district. Primd facie these two statutes deal
with assessment for taxes and rates for town purposes
only. The Board of School Trustees was not privy to
the passing of this legislation and it is not a party to
the agreement between the appellant and the town of
Edmundston confirmed by the latter Act. It is most
improbable that the legislature would pass legislation
intended to affect the interests of the schools of the
district adversely in a matter so important and to
such an extent without at least notifying the school
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board and giving it an opportunity to protest against
CFRANES, the interests committed to its charge being thus

LIMITED injured. At all events an intention so to act should
TRUSTEES

OF not be imputed to the legislature unless the legislation
DSHoO in explicit and unmistakable terms puts its existence

NUMBER
ONE beyond question. I find no such terms in either

IN THE cnrr cs hm
PARISH OF statute. On the contrary both Acts, as I read them,

ADAWAA purport to deal only with the interests of the parties
TOWN OF howrb

EDMUNDSTON.who were before the legislature seeking them-Frasers,
Anglin j. Limited and the town of Edmundston.

I agree with the learned Chief Justice of New
Brunswick that the assessors pursued a proper and a
reasonable course in first placing on the property of
the appellant its actual or true valuation (in this case
$1,000,000) and appending thereto the statement.
net assessment as per contract with the town of Edrnundston to be
reduced to ($100,000) one hundred thousand dollars.

The appeal on this-the main subject of it-fails and
should be dismissed as against the school trustees.

Two minor questions affecting the town of Ed-
mundston, though referred to in the appellant's factum,
were not pressed at bar. It is therefore thought
better to reserve the rights of the appellant as to
them in the hope that the parties may reach an agree-
ment which will render disposition of them unneces-
sary.

BRODEUR J.-The question in this case is whether
or not the limit of valuation for municipal assessment
would include school taxes.

By a statute passed in 1912 the legislature of New
Brunswick declared that, in view of the contemplated
establishment by the appellants of a large industrial
concern within the town of Edmundston, the valuation
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of their real and personal property for twenty-five !
years should not eceed $200,000. . cFRES.

LimrrEIDThis legislation was to come into force when the VE
TRUSTEES

Lieutenant Governor in Council was satisfied that OF
SCHOOL

the sum of $250,000 on capital account had been DISTRICO
NUMBER

expended. ONE
IN THE

Nothing was done under the provisions of this Act. PARISH OF
MADAWASKA

In December, 1916, a contract was made between AND THE
TOWN OF

the appellants and the town of Edmundston dealing EDMUNDSTON.

with different objects, viz., the sale by the town to the Brodeur J.

company of electrical energy, the supply of water, the
taking of some earth material required by the company
for construction purposes and containing the following.

9. The valuation for assessment purposes as provided for under
chapter 104 of 2 George V, of the Acts of the legislature of the province
of New Brunswick shall be fixed at the sum of $100,000.

It was provided by this contract that the necessary
legislation to confirm the agreement should be ob-
tained by the town.

At the session of the legislature of 1917 an Act was
passed to confirm this contract between the appellants
and the town of Edmundston and to amend the Act of
1912; and section 2 declared:

Section 9 of the said contract shall come into force and effect and
be binding upon the said town of Edmundston and the said Fraser
when a sum of $250,000 would have been expended and when a procla-
mation would be issued by the Lieutenant Governor in Council.

The appellants made the necessary expenditure and
the proclamation was issued in March, 1918.

Is this legislation binding for school purposes?

If we had to deal with the legislation of 1912 which
was somewhat general in its character the decision of
this court in Canadian Pacific Railway Co. v. Winnipeg,
(1) could not perhaps be easily distinguished from it.

(1) 30 Can. S. C. R. 558.
79089-24
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It was held in that case that the exemption
FBASER from all municipal taxes, rates and levies and assessments of every

C Es, nature and kind

TE would include school taxes. It should be remembered,
oHOL however, that in the province of Manitoba where

DUE this case of Canadian Pacific Railway Co. v. Winnipeg,

IN THE (1) arose, the city had to levy and collect not only
PARISH OF the municipal but likewise the school taxes. TheMADAWASKA

AND THE
TOWN school trustees of the city had no power to levy taxes

EDUNDSTON. for school purposes.
Brodeur J In the province of New Brunswick the taxes are

levied and collected by the school trustees; and the
legislature, in confirming a contract between the
town of Edmundston and the appellants by which the
assessment for town purposes was to be limited to
$100,000, would not be supposed to intend to restrict
the powers of the school corporation. We might
consult on this point the case of Osment v. Town
of Indian Head. (2), where it was held that an
exemption from general municipal taxation does
not include school taxes under the municipal ordin-
ance.

I am of opinion that the confirmation of this con-
tract is binding, as declared by section 2 thereof, on
the corporation of Edmundston and the appellants
only, and not on the school trustees.

The judgment a quo which dismissed the appellants'
contention should be confirmed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Stevens & Lawson.
Solicitor for the respondents: Max D. Cormier.

(1) 30 Can. S.C.R. 558.
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THE MONTREAL DRY DOCKS 1920

AND SHIP REPAIRING COM- APPELLANTS; *MAY 3.
'*MAY 4.

PANY AND OTHERS (PLAINTIFFS)...J

AND

HALIFAX SHIPYARDS, LIMITED }RESPONDENT..
(INTERVENOR) ............................

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Admiralty law--Repairs on ship-Arrest pending repairs-Work after
arrest-Lien-Priority.

While shipwrights, under contract with the owner, were working on a
ship she was arrested in an action by creditors and eventually
sold. The shipwrights were left in possession and, without any
order from the court, completed the work and claimed payment in
full from the proceeds of sale on the value of work done and
materials supplied after as well as before the arrest.

Held, Idington and Brodeur JJ. dissenting, that the shipwrights having
acted in good faith their claim in respect to the work done after
the arrest so far as the selling value of the ship was thereby in-
creased should be allowed in priority to that of the creditors.

Per Idington J. If it can be established that the creditors knew or
should have known that the shipwrights had continued the work
in good faith believing that they could share in the proceeds of
sale for payment, the shipwrights and creditors should share in the
fund pro ratd. Failing to establish such knowledge the claim of
the creditors should be restricted to the selling value of the ship
at the date of the arrest and the shipwrights be paid out of the
balance of the proceeds of sale.

Per Brodeur J. The shipwrights have no priority in respect to the
later work but should rank pari passu with the creditors on the
whole fund.
Judgment of the Exchequer Court (19 Ex. C.R. 259) varied.

APPEAL from a judgment of the Exchequer Court
of Canada (1) in favour of the respondent.

The only question raised on this appeal was that
stated in the head-note, namely, whether or not the
Halifax Shipyards Co. had a right to be paid in full
out of the proceeds of the sale of the Ship Westerian

*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin and
Brodeur J.

(1) 19 Ex. C. R. 259.
79089-241



SUPREME COURT OF CANADA. VOL. LX.

1920 for work and labour performed and materials supplied

MoTREAL in alterations on the ship after her arrest by the
DRY s plaintiffs. The judgment of the Exchequer Court

SNI allowed this claim in so far as the work done was reas-
REPAIRING al n
COMPA Onable and necessary.

IARS Geoffrion K.C. and J. B. Kerney for the appellants.
LIMITED. Burchell K.C. for the respondent.

Idington J.
- THE CHIEF JUSTICE.-I concur with my brother

Anglin.

IDINGTON J. (dissenting).-The ship "Westerian"
was sold under proceedings taken by appellants for the
purpose of enforcing claims which for the most part
would have constituted liens upon her, but, by virtue
of the circumstances which had transpired, ceased to
have that quality, unless and until in an analogous
sense there arose a respective precedence in favour of
each appellant, by virtue of the said respective appel-
lants' proceedings over those having failed to take
the like steps to enforce their respective claims.

At the time when the first seizure of the "Wester-
ian" for the purpose of enforcing one of those claims,
took place, the intervening respondent was engaged
in making repairs upon her under a contract with the
owners which it had entered into for doing so, according
to some specifications named and others to be delivered
as the work progressed.

At the time of the said seizure, said work to the
value of $15,000 had been executed, for which it is
admitted the intervening respondent had a lien prior to
these other claims.

The said respondent seems to have paid no attention
to the seizure made, but continued its work under
said contract without making any application to the

360



VOL. LX. SUPREME COURT OF CANADA.

court for protection in doing so, or permission thus to - me
deal with property in the custody of the law, until Mo NTRAL

DRYanother $15,000 worth of work, if to be estimated on 33x2
ANDbasis of said contract, had been done. SHIP

REPAIRINGThe ship was sold for about $80,000, about four COMPANY

months after the seizure, and about two months after HAHA

all the said work had been completed, and that fund -is sHimAD,

now in court. Idington J.

It does not seem to have occurred to respondent
until after the work had been nearly all completed to
move herein. Then, upon doing so, an order was
made by the District Registrar giving it liberty to
appear and intervene in said action.

There should, I submit, have been something more
decisive done by respondent than appears, before the
sale of the ship, so that all concerned should have
understood how they respectively were situated in
relation to such a claim.

On the other hand I cannot help thinking that
appellants, at the date of the application for said
order allowing intervention, which took place about
two weeks before the work was finished, must have
had their attention thereby called to the fact that
respondent must have assumed it would have a lien.

Nothing appears, in the case presented to us, helping-
us fully to understand many things bearing upon that.
very peculiar situation which was being developed.

I cannot help having a strong suspicion that the
appellants stood by, knowing that the respondent was.
finishing its job, and hoping that it would be wellf
done, or at all events acted with some knowledge
thereof, in such a way as to debar them from taking
advantage, as they seek to do by this appeal, of the
curious legal situation which has developed.
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19o Counsel for appellant, on my suggesting during the
THE

MONTREAL argument something like unto such possibilities, very
DRa properly pointed out that his clients' places of business

AND
SHIP were in Montreal, and this work was being done in

^RPARN Halifax, and there was no evidence of any of them

HALIFAX having agents in Halifax, and that therefore, we must
SHIPYARDS,

LimRED. assume, upon such facts, they were ignorant of what

Idington J. was being done, and hence we could not deal with
such a situation, or hold them bound by any estoppel,
equitable or otherwise, from claiming as they do now.

The solicitor of appellants, however, carried on
business in Halifax. Should he not be held as such
agent for all the purposes in question of each appel-
lant?

I refer to all this because, after an examination of all
the authorities cited by Mr. Justice Cassels and
others referred to in argument, and occurring to me
since, I remain, as the argument left me, under the
impression that without more evidence than he had,
or we have, to go upon, the terms of the order made
are too wide.

To settle the law upon such a basis would enable
parties situated as respondent was at the time of the
seizure, to act as the respondent has acted herein, and
to obtain as of right what the order now gives herein.

It may well be that no injustice may be likely to
arise under this order now in question, but we have
not such facts before us as to enable me to say so.

On the other hand, if my surmise is possible of
demonstration, I think an opportunity should be
given respondent to do so in the reference which has
been directed below and must be had in any event.

And in the event of respondent succeeding in
establishing actual knowledge of the later work being
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done, or facts which would establish ground for the "
fair inference that they were put.upon inquiry, and MNT AL

should have made further inquiry, and be bound by Don
the highly probable results thereof, I should then be SHD

prepared to hold that the better way of applying the CMANY

equitable doctrine invoked, would be to let the respond- HALIFAX

ent rank in common with appellants upon the fund smPY RDS

now in question. Idington J.

I see no ground for supposing that any of the parties'
concerned acted fraudulently or from any improper
motive but incline to think each and all of them
acted in entire ignorance of the law because they
never considered the curious possibilities.

But that having so developed each feels justified in
putting forth such arguments as, in law, may or may
not uphold their respective contentions.

To maintain in its present form the order appealed
from would give priority to respondent in a way
which might work out grave injustice to some of
those concerned, and also hold out a premium to
those hereafter tempted to offend against the law in
like manner as respondent has done by proceeding
improvidently without the leave of the court.

Whilst it is very desirable that appellants should
not be permitted to profit at the expense of the respond-
ent, yet there may, for aught we can learn from the
record before us, have been created situations by
reason of the course of the several proceedings taken
which might render it impossible to push respondent's
claim very far.

For example, we find the ship sold for $80,000,
apparently about enough to cover all the claims and
costs, except this item now in question.
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19 Assuming that the respondent's neglect to get leave

NTHEAL of the court led all others innocently to believe that
DRY fc h

DoCKS in fact the claims would be all covered by such a bid,
AND -hreytorfriSHIP and thus those others were induced thereby to refrain

REOPAHNY from protecting their interests by way of further

HALIFAX bidding, would respondent be entitled in equity to
sHMPYAR ' encroach upon the fund further than in respect of items

Idlington j. such as the reioval of the coal and the like which
saved the loss of the ship by the fire started in it?

I have been throughout under the impression that
these assumptions are probably not maintainable and
of little consequence. Yet I think it right to thus
illustrate how much we are groping in the dark for
want of a more detailed and accurate history of all
that has transpired which can bear upon the equitable
rights of the respective parties concerned.

The solicitor for the appellants, as already observed,
carried on business in Halifax and probably acted
throughout in all these proceedings which began
with the issue of the first writ on the 17th of January,
1919.

Hence I imagine it improbable that the lastly
mentioned of the alternatives to be considered will
present any serious difficulties. Yet a very little
information in way of dates might have saved the
trouble of suggesting its possibilities.

The inquiry as to the respondent's claim began
April, 1919-exact date not given- and as to what
was done from 8th March, 1919, to that date, or a
reasonable time before sale on 10th May, 1919, from
which it might be inferred appellants had a reasonable
opportunity to consider the possibilities of this claim
and govern themselves accordingly in relation to the
sale, we are left only to guess at the facts.
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Passing these several suggestions, and again, for 1920

want of evidence, assuming nothing in any of them and M HEan MNTREAL
DRYconsidering the order made to rest upon the rather DOCKS

So ANDbare equity that inadvertently the respondent had so SHIP

acted as to add to the proceeds realized, how far ROPARNG

V.should the court below have gone? HALIFAX
SHIPYARDS,

I agree with the learned judge of the Exchequer LIMITED.

Court that the value of the vessel when sold, if she Idlington J.

had been in the same condition in which she was at
the date of the seizure, is all appellants are entitled to
out of the fund. How to determine that is no easy task.

Yet I think a reference to find such saleable value,
on the 10th of May, 1919, on the assumption of the
vessel being in the same plight and condition as when
seized on 17th January, should produce the result
sought for.

Regard being had to the actual facts bearing upon
selling value on the date of the sale, is no doubt what
should be proceeded upon. And the deduction of any
additional saleable value, realized by virtue of the
labour and expense of the respondent after the first
seizure, should produce the same result.

Is that what the reference by the order now in
question to determine "the value of the work and
labour done and materials supplied on and after the
17th of January, 1919, as may be reasonable and
beneficial upon and to defendant ship" is at all likely
to produce? I am afraid not. Looked at from the
point of view of the owners, no doubt all that was done
would be reasonable and beneficial to the defendant
ship. But, it is argued, and I think possibly with a
great deal of reason, that what was done did not add to
the realizable selling value so much as implied in the
direction given.
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1920 It is what actually was added, by virtue of said

MONTREAL labour and expense, to the price realized, in other
DRY fr

Do" words, forms that part of the fund now in question,
AND

S which respondent is entitled to.

OMHANG In conclusion, any words should be adopted in the
HALIFAX formal judgment which will embrace and adequately

SHIPYARDS,
LIMITED. define and direct, first, a reference to determine

Idington J. whether or not the appellants having the conduct of
the sale knew, or should have known, within a reason-
able time preceding same, the facts that respondent
had proceeded with the work now in question after the
seizure, in good faith believing itself entitled to share,
in respect of payment therefor, in the proceeds of the
sale.

And if that answered affirmatively then no need for
further inquiry. In that event the respondent should
share pro ratd with appellants in the distribution of
the fund in question, and the costs of respondent
throughout should be added to the amount proven to
have been expended by it in labour and material
after the seizure.

Then, secondly, default that finding and the ending
of anything such as suggested above that would
render it inequitable to do so, the saleable value of the
ship, without such work and labour since seizure, as
above indicated, should be determined by the referee,
and the claims of the appellants upon the fund should
be restricted thereto.

In such event the respondent should be paid its
claims, for said work in question, out of the balance of
the fund in court after deducting the saleable value so
found.

The costs of the appeal in such latter event should
be reserved to be disposed of by the local judge.
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ANGLIN J.-The question for determination in this !
appeal is the right of the respondent intervenor, a mo1 RE
shipwright, who, under a contract for repairs then in DRY
course of execution, had possession of the defendant SI

ship at the time of her arrest at the suit of the plain- MPARNY

tiffs, to claim priority in the distribution of the proceeds HAUFAX

of the sale of the vessel under an order of the court sIMPYRDS,

in respect of some $15,000 expended in completing such Anglin J.

repairs after the arrest, without the sanction of the
court but in good faith. The circumstances out of
which this question arises are sufficiently set forth in
the judgment of the learned judge of the Exchequer
Court.(1)

The learned trial judge (Drysdale J.) allowed the
intervenor's claim for priority in respect of expendi-
ture incurred before the arrest-properly no doubt,
recognizing and protecting its common law possessory
lien therefor; Williams v. Allsup, (2); 26 Hals. Laws of
England Nos. 984 and 997; and in respect of that part
of the judgment there has been no appeal. He wholly
disallowed the claim for expenditure after the arrest
because incurred without the sanction of the court.

On appeal from the latter part of this judgment the
learned judge of the Exchequer Court allowed the
intervenor's claim so far as its expenditure may be
found to
be reasonable and beneficial upon and to the defendant ship

by the District Registrar assisted by merchants, to
whom a reference was directed, and granted priority
therefor over the claim of the plaintiffs. From this
judgment the plaintiffs now appeal.

The claim of the plaintiff, the Montreal Dry Docks
& Ship Repairing Company, is for the cost of earlier

(1) 19 Ex. C.R. 259. (2) 10 C.B.N.S. 417
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repairs in respect of which it had relinquished any
THE

MONTREAL possessory lien. Its co-plaintiffs have claims for
DRY

DOCKs necessaries supplied to the ship during the course of
ANDealr
SHIP such earlier repairs and before she came into possession

REPAIRING
COMPANY of the intervenor. The rights of all the plaintiffs in

V.
HALIFAX rem arise, therefore, only upon, and date from, the

sIIARD. arrest of the ship at their suit.

Anglin J. No doubt the intervenor would have been better
advised to have sought the sanction of the court
before proceeding with further repairs after the arrest
of the ship, which, however, was left in its actual
possession until the repairs had been completed. That
sanction not having been obtained, however, the
question arises what are the respective rights of the
plaintiffs and the intervenor in regard to the cost of
such subsequent repairs.

Consideration of the numerous authorities cited and
some others-none of them directly in point-has
satisfied me that the basic principle on which this issue
should be determined was correctly stated by Mr.
Justice Cassels when he said:-

These authorities indicate that the right of the plaintiffs who
seized the vessel is on the value of the vessel at the date of the seizure
(when they first acquired a right in rem) and not in the value subse-
quently enhanced by the necessary work of the shipwright.

That principle is found in the decision of Sir Robert
Phillimore in The St. Olaf (1) in the following
passage quoted by Mr. Justice Cassels:

The right of the plaintiff who proceeds against the St. Olaf was to
have the value of the vessel at the time she was brought into court, as
far as the proceedings in rem are concerned. His right was to have this
res made responsible for the damage inflicted on his ship, so far as the
value of it extended, and the repair of the vessel subsequent to the
damage for the purpose Qf preventing a deterioration of the property
could not in any way increase his right or the obligation of the other
party. It left them, as I conceive, in statu quo in that respect.

(1) 2 Ad. & Ec. 360.
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As put by Dr. Lushington in The Aline (1) at p. o
THE

120).: MONTREAL

With respect to any subsequent accretion in the value of the vessel DRY
DocKs

arising from repairs done after the period when the damage was,,occa- AND
sioned (in the case at bar after the arrest out of which the plaintiffs' SHIP

REPAIRINGstatutory lien arises) his claim to participate in the benefits of such COMPANY

increase of value must depend upon the consideration how that increase V.
arises, and to whom in equity it belongs. HIAX

As put by Lord Esher in The Cella (2) at p. 87:- LIMITED.

Whatever may be the judgment of the court it must take effect Anglin J.
from the time of the writ * * * * But if the money be in court
or the court has possession of the res, it can give effect to its judgment
as if it had been delivered the moment after it took possession of the
res. It is contrary to the principle of these cases and to justice that
the rights of the parties should depend not upon any act of theirs but
upon the amount of business which the court has to do. Therefore the
judgment in regard to a thing, or to money which is in the hands of the
court, may be taken to have been delivered the moment the thing or the
money came into the possession of the court.

Under the doctrine thus stated the plaintiffs would
not have the benefit of any repairs subsequent to the
arrest.

It may be that
as against the owner who repairs his vessel at his own expense, the
claim of the successful suitor would. extend to the full amount of his
loss against the ship and the subsequent repairs;

The Aline, (1), at page 120; yet a stranger making such
repairs on the faith of a possessory lien, which he
erroneously conceived he would have, although not
entitled to an equitable lien, The Aneroid (4), at page
191, may be in a better position to receive equitable
consideration to which the owner cannot lay claim.
On the one hand the ship-wright cannot be allowed
to improve the plaintiffs out of whatever interest they
acquired in the res by the arrest. Their right was to
have it taken and sold for their benefit as it then stood
and that right may not be prejudiced, as it well might
be if full effect were given to the contention of Mr.

(1) 1 W. Rob. 111. (2) 13 P.D., 82.
(3) 2 P.D. 189.
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- Burchell that because the respondent had a con-
THE

MONTREAL' tractual right, as against the owner, to retain the
DRY1an

DOCKS vessel and to complete the repairs to her which it had
AND

SHIP undertaken to make, the plaintiffs' security acquired
REPAIRING
COMPANY by the arrest is subject to that right and the respond-
HALIFAx ent is therefore entitled to priority over the plaintiffs

sHMIARD. for the full amount of its expenditure regardless of

Anglin J. whether the selling value of the vessel was or was not
thereby increased. While such a claim might be
maintained if the assent of the plaintiffs to the com-
pletion of the repairs had been expressly given or
might fairly be implied, (Jowitt & Sons v Union
Cold Storage Co. (1) at page 10), the evidence here
scarcely warrants such an inference. The respond-
ent, in effect, asserts that its possessory lien ex-
tends to the post-arrest repairs because the Marshall
did not deprive it of actual possession. But, as stated
by Townsend J. in The Acacia (2),
the property proceeded against ** when arrested is deemed to
be in the custody of the Marshall, although it may really remain in the
hands of the party

with whom he found it. The intervenor's possessory
lien ceased with the arrest, but his interest then accrued
will be protected by the court which deprived him of his
legal possession. (The Tergeste (3), at pages 32-34).
As to it the plaintiffs acquired their security on the
res cum onere. For any subsequent expenditure,
however, not sanctioned by the court, the inter-
venor's claim must rest on equitable considera-
tions, such as prevailed in the two receivership
cases cited by Mr. Justice Cassels. On the other
hand, on what principle can the plaintiffs claim the
benefit of whatever additional saleable value was

(1) [19131 3 K.B. 1. (2) 4 Asp. (N.S.) 254.
(3) [19031 P. 26.
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given to the vessel by the subsequent expenditure made 2
THEby the intervenor? Equity would seem to require MONTREAL
DRY

that, having acted in good faith, it should have the DRS

advantage of whatever increase in the saleable value of S

the res is brought about, so long as no prejudice is done 0 EPMARIN

to any statutory right acquired by the plaintiffs HAIFAX

through the arrest (The Aline (1), at p. 121). As siMIERD.

put in the factum of the respondent, Anglin J.
much is to be said in favour of a principle which does justice to one -

party without doing injustice to the other.

While the Exchequer Court does not possess the
full equitable jurisdiction now vested in the Probate
Divorce and Admiralty Division by the Judicature
Acts (Bow McLachlan v. The Camosun (2), in the
decision of cases properly within the jurisdiction
of the former Court of Admiralty, with which the
Exchequer Court is vested, "equitable considerations
ought to have their weight" (The Saracen, (3),
at page 74. As put by Dr. Lushington in The Don
Francisco (4), at p. 472:

The Court of Admiralty may, in deciding a case, be influenced by
equitable consideration.

From the very first it was held that the jurisdiction
which the plaintiffs had invoked, originally conferred
in 1840, (3 & 4 Vict., c. 65), should be exercised "in
equity and upon equitable principles." The Alexander
Larsen (5), in 1841, at pages 290, 295. It is cer-
tainly within the jurisdiction of the Exchequer Court
to determine the extent to which the res formerly
in its possession and the find now in court repre-
senting it became a security to the plaintiffs by the
arrest-how far it is subject to the so-called statutory
lien in their favour; and it is also within its jurisdiction

(1) 1 W. Rob., 111. (3) 6 Moo. P.C., 56.
(2) [1909] A.C. 597. (4) 1 Lush. 468.

(5) 1 Wm. Rob., 288.
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!8 to determine in respect of what amount the inter-

MONTREAL venor has a possessory lien and the priorities of these
Dui two liens inter se. By the fourth section of the Admir-

SHIP
REPAIRING alty Court Act of 1861 the Admiralty Court was
COMPANY given express jurisdiction over claims for building,

SHARDS, equipping or repairing any ship. In determining the
IMD question as to the extent of the plaintiffs' rights the

Anglin J. court may properly so deal with the res under its
control that an injustice shall not be done to a person
who by the expenditure of money in good faith has
improved the subject matter of the common security
and increased its saleable value.

A careful study of the authorities has not only
failed to disclose anything directly opposed to the
disposition of the question before us which, as I have
indicated, seems to me to be proper, but has led me to
the conclusion that that disposition accords with
their spirit, although nothing directly in point can be
found.

I would therefore dismiss this appeal with costs and
affirm the judgment of the learned judge of the Exche-
quer Court, as I conceive he intended it should have
been framed. In order that his idea may be more
clearly embodied and more precisely expressed, the
formal judgment of the court as issued, should be
modified by striking out of the third paragraph the
words
as may be reasonable and beneficial upon and to the defendant ship

and substituting therefor
so far as the selling value of the defendant ship was thereby increased

BRODEUR J. (dissenting).-The question in this case
is whether the respondents should have priority for
the repairs made to the ship "Westerian" after she
was arrested by the appellants.
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The local judge in admiralty decided that no such 1

priority could be claimed, but his judgment was THE
MONTREALreversed by the Exchequer Court. DRY

DOCKs
The appellants admit that the respondents should A

rank pari passu with them. REPAIRNG
COMPANY

The claims made by the two parties arise out of V.
HAuIFz

repairs which were made for the purpose of converting SHIPYARDS,

the ship from an inland water vessel into a sea-going LIITE.
Brodeur J.

ship.
At one time the appellants could have claimed a

possessory lien for the repairs they did on the ship but
for reasons which are not disclosed in the record they
abandoned their possession and lost their lien.

The vessel was then delivered by her owner to the
respondents to have the remodelling completed.
When these repairs were going on the vessel on the
17th of January, was arrested.

In spite of this arrest the respondents went on to
complete the repairs without obtaining from the
court any authorization to that effect. There is no
objection on the part of the appellants that the respond-
ents should have priority for the repairs made before
the seizure, but the contest is as to the rank of the
claims for the repairs made after the arrest.

From the time the arrest took place the ship was in
charge of the court and if some repair work had to be
done to her, it became necessary for those interested to
apply to the court to obtain necessary authorization
to do the work. The respondents should not have
assumed a power which was entirely in. the discretion of
the court. It would not be easy for us to determine
whether such authorization would have been given or
not.

79089-25
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As-far as equity is concerned, both parties are in the

MONTREAL same position. The respondents will have the benefit,
DRY whn h

DOCKS when the sale takes place, of the $50,000 worth of

AND repairs made by the appellants to the vessel and, on

ROPARNY the other hand, the appellants will have the benefit

HALIFAX of the $25,000 worth of repairs made by the respond-
SHIPYARDS,

LIMITED. *

Brodeur J. The rule that they should all rank pari passu appears
to me as being the most equitable one.

The appeal should be maintained with costs of this
court and of the court below and the judgment of the
trial judge should be restored with a proviso that the
claims of the parties should rank pari passu.

Appeal dismissed with costs.

Solicitor for the appellants: L. A. Lovett.

Solicitor for the respondents: C. J. Burchell.



VOL. LX. SUPREME COURT OF CANADA. 375.

WABASH RAILWAY COMPANY APPELLNT;

(DEFENDANT)....................
May 4.

AND

WILLIAM FOLLICK (PLAINTIFF).. RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Negligence-Railway company-Evidence-Findings of Jury-Statutory
precaution.

F. was in charge of a wrecking train working at a crossing where two
railway lines intersect and on receiving a signal that a train was
approaching from the east removed his cars from the crossing.
He then went to a signal station a few feet away and on returning
was struck by the oncoming train. He had a clear view of the
track to the east before he started to cross and was nearly over
when struck. He could not account for his failure to see the train
coming. Seven hundred feet east of the crossing was a semaphore
and the train stopped several hundred feet east of that and came on
without stopping again. On the trial of an actioi against the
railway company the jury negatived contributory negligence and
found the company negligent in not stopping at a reasonable
distance east of the distant signal (semaphore) and proceeding
with sufficient caution approaching wreck zone which was observed.

Held, affirming the judgment of the Appellate Division (45 Ont. L.R.
528) that the jury were justified in finding that the failure to mod-
erate the speed of the train when approaching the crossing was
negiigence and to infer from the evidence that had the train been
brought to a stop as the Railway Act requires the plaintiff would
have had a better opportunity to escape injury.

A PPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1) reversing the

judgment at the trial by which the action was dismissed.
*PRESENT:-Sir Louis Davies C.J. and Idington, Anglin, Brodeur
and Mignault JJ.

(1) 45 Ont. L.R. 528.
79089-25,
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1920 The material facts are stated in the above head-note.
WABASH

RAwaY H. S. Robertson for the appellant.
Co.

FoLICK. Tilley K.C. for the respondent.
The Chief

Justice. THE CHIEF JUSTICE.-This action is one to recover
damages for injuries received by respondent Follick
when struck by an engine of the appellant railway
company as he was crossing the track in front of the
appellant's approaching train at a railway crossing
called Niagara Junction.

The facts are fairly stated in the appellant's factum
as follows:-

At the place in question the line of the Grank Trunk
Railway running west from Niagara Falls intersects
a branch line of the Michigan Central Railway running
south to Fort Erie. The appellant's trains run on the
Grand Trunk tracks and the train in question was a
regular west bound passenger train.

The respondent was a section foreman of the Michi-
gan Central Railway and at the time of the accident
about 5.15 a.m. on the 21st of December, 1916, was
engaged in helping to clear up a wreck that had occur-
red upon its branch line at a point a little south of the
Grand Trunk line.

There are two signals or semaphores to protect the
railway crossing against trains coming from the East.
,One is about seven hundred feet east of the crossing
:and is called the distant signal; the other is close to the
,crossing and is called the home signal. Both signals
are under the control of a signal man stationed at the
crossing in a small building called the "H" office.

A little while before the arrival of the train on the
morning in question the signal man notified the con-
ductor of the wrecking train that the appellant's
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train would soon pass and the wrecking operations 19o

were suspended and the wrecking train taken off the WAAS

crossing, its engine going to the north side and the cars Co.

standing on the south side of the track on which the Foman,

appellant's train was travelling. The signal man on T Chi

the approach of the appellant's train gave it both -

-signals clear so that the train could come through.
The respondent had shortly before this sent his men

home to breakfast and he himself was preparing to go
and went into the "H" office for his lantern. Coming
out of the door of that office he was facing directly
towards the approaching train, but it is said that it was
hidden from him at the moment by a car of the wreck-
ing train which stood about seven feet south of the
Grand Trunk tracks. The respondent walked from
the door of the "H" office in a northerly direction
towards the Grand Trunk tracks, having the above
mentioned car on his right hand. He says that when
he reached the north end of the car he looked easterly,
and although the country is level and free of obstruct-
ions for at least one third of a mile to the east he says
he did not notice the appellant's approaching train,
although its headlight was burning and bell ringing
and the engine was almost upon him.

The respondent continued on his course to and
across the Grand Trunk tracks and had just passed the
north rail of the track when the appellant's engine
struck him and severely injured him.

The respondent is quite unable to explain why he did
not notice the approaching train. Various explana-
tions were suggested to him. He had been at work
constantly for a period of twenty-two hours at the
time of the accident and the appellants suggested
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192 that that fact may have been the effective cause of the
WABAH accident. His counsel and some of his witnesses
RAILWAY

C. suggested that he may have been blinded by the
FOLLICK. headlight of the Michigan Central wrecking engine
The Chief which stood at the north side of the Grand TrunkJustice.

- track. The respondent frankly confessed that he
could not explain it.

On behalf of the respondent it was contended that
the appellants were responsible for the accident
because in the first place it is alleged their train did
not come to a stop before proceeding over the railway
crossing as it was required to do. The evidence as to
the stopping of the train was conflicting. Some wit-
nesses said the train did not stop at all after it had
come in sight of the crossing. Other witnesses said
that it did stop at a point about five hundred feet east
of the distant signal, and then came on, the signals
shewing a clear track. The jury contented them-
selves with finding on this point merely that the
train did not stop at a reasonable distance east of the
distant signal.

The respondent also complained that the train was
run at an excessive speed. The evidence as to the
speed of the train was also conflicting. The estimates
of speed given by different witnesses varied from ten
to twenty-five miles an hour. The jury did not make
a finding as to the speed of the train. They found
the appellants chargeable with negligence in not

proceeding with sufficient caution approaching wreck zone which was
observed.

I frankly confess that at the close of the argument
at bar, Mr. Robertson had by his able argument and
clear presentation of the case for the railway company
almost, if not quite, convinced me that the appeal
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should be allowed and the action dismissed. After 1920

however, reading the evidence and judgments, and WABASH
RAILWAY

most carefully considering them in connection with Co.
V.

the findings of the jury, I entertained great doubts FoLLIcK.

that my first impressions of the case after the TheChiet

argument were correct.

In the result, I find myself in the position of being
unable to decide that the judgment appealed from is so
clearly wrong that I would be justified in reversing it.

Under these circumstances I will not, though still
doubting, dissent from the judgment proposed dis-
missing the appeal.

IDINGTON J.-The question raised by this appeal
must turn upon the question of whether or not there
was sufficient evidence to warrant the jury in finding
that the injuries which respondent suffered on the
occasion in question were caused by the failure of
appellant

in not stopping its train at a reasonable distance east of the distant
signal and proceeding with sufficient caution approaching wreck zone
which was observed.

The appellant, in my opinion, absolutely discarded
the statutory provisions contained in sections 277 and
278 of the Railway Act, which are as follows:-

277. No train or engine or electric car shall pass over any crossing
where two lines of railway, or the main tracks of any branch lines, cross
each other at rail level whether they are owned by different companies
or the same company, until a proper signal has been received by the
conductor or engineer in charge of such train or engine from a compe-
tent person or watchman in charge of such crossing that the way is
clear.

278. Every engine, train or electric car shall, before it passes over
any such crossing as in the last preceding section mentioned, be brought
to a full stop; provided that whenever there is in use, at any such
crossing, an interlocking switch and signal system, or other device
which, in the opinion of the board, renders it safe to permit engines and
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1920 trains or electric cars to pass over such crossing without being brought

WABASH to a stop, the board may, by order, permit such engines and trains
RAILWAY and cars to pass over such crossing without stopping under such regula-

Co. tions as to speed and other matters as the board deems proper.
V.

FoLL-K. The statute does not in express terms define the
Idington J.

S- exact distance from the crossing at which 'the "full
stop" is to be made, but uses very imperative terms
when it says .
the engine, train or electric car shall, before it passes over any such
crossing, * * be brought to a full stop.

I should say that the stopping seventeen hundred
feet away, alleged in this case, by the appellant was a
mere mocking of the Act.

Some electric cars do stop several times in that
distance. If one happened to have stopped that far
back from a crossing, would it be justified in rushing
ahead when it came to the railway crossing, even if,
as urged herein, the signal to pass was up?

I submit decidedly not and hold that such a car
must, before crossing, come "to a full stop" imme-
diately next the crossing place.

I say this to illustrate how variable the conditions
may be for the respective moving things specified in
the statute.

Obviously what would be the exact stopping place
for an electric car might, for many reasons, be impos-
sible for a train, or even an engine alone, upon a steam
railway.

Hence Parliament, finding it impossible by the
ordinary use of language accurately to define a common
distance serviceable for each and all of these different
kinds of traffic appliances, left that to the reasonable
allowance necessary to be made in each respective case
by those concerned, impliedly requiring, however, the
exercise of a reasonable judgment.
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The verdict in terms finds this was not exercised and 1920

the evidence supports that finding. ASH

In the case presented herein reasonable judgment c.
FOLIK.seems to have been entirely absent. I can find no -

excuse for such a disregard of its use. I am quite sure Idington J.
that the signal being up permitting the crossing was
no excuse for disregarding this statutory obligation,
otherwise there would have been no occasion or need
for enacting section 278.

The latter was an added, independent and imperative
safeguard which experience, no doubt, had dictated
was necessary; and it is to the observance, or non-
observance, of that alone, and the possible relation of
that non-observance to the accident in question, that
we should direct our attention in this case.

The primary object of this statutory safeguard
probably was to avert the possible collision of crossing
trains, whilst at the same time protecting those em-
ployed in the complicated situation often found
co-existent with such crossings.

But its existence and observance was something
which all those.working at the point of crossing, or
immediately thereabout, had a right to rely upon for
their protection.

And all the more so when working under the peculiar
conditions in question of removing a wrecked train, as
respondent had been doing for twenty-two hours on a
stretch up to the very moment of the crossing, and
(after putting away his tools) he had picked up his
lantern and was necessarily crossing the track on
his way home.

Had the statute been duly observed on that occasion,
it seems quite clear he would not have been touched
by the appellant's train.
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19 Had he been a mere casual trespasser he might have
W-ABH had no ground in law to complain.
RAILWAY

Co. But as a man lawfully engaged in his employment at
V.

FOLK. the place in question, he was entitled to that measure of
Idington J- protection which a due observance of the statute

would have produced.
The circumstances in which he was placed, by reason

of the appellant's non-observance of the statute,
rendered the conditions for his discharge of duty far
more hazardous than need have been.

There is thus to my mind evidence of the natural
sequence connecting the illegal act of appellant with
the injuries suffered by respondent, which, of neces-
sity, had to be submitted to the jury.

I find no difficulty in understanding the verdict of
the jury in light of the evidence and the learned
judge's charge.

I fail to understand the relevancy of the case of the
Grand Trunk Ry. Co. v. McKay (1) relied upon by
counsel for, appellant.

According to the construction put therein, by the
majority of this court, upon the statute there in ques-
tion, the railway company had duly observed the terms
thereof.

I think the appeal should be dismissed with costs.

ANGLIN J.-I was much impressed during the
argument by Mr. Robertson's ingenious and forceful
contention that the failure of the employees of the
defendant company to stop its train at a reasonable
distance east of the distant signal could not have been
the proximate cause-causa causans-of the injury
to the plaintiff, but was as most a remote cause or

(1) 34 Can. S. C. R. 81.
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cause sine qud non. If all that the jury were entitled 1920

to infer from this omission of duty was that if it had RM' A

been fulfilled the train would not have reached the Co.
crossing until the plaintiff had passed over it, I incline FOUcK.

to think Mr. Robertson would be right. But it seems Anglin 3

to me that the jury was entitled to infer more, and to
find that, had the stop been made as required by
the statute, the plaintiff would have had a much
better opportunity by reason of a reduced speed of the
train to escape being run down. Of course nobody
can positively affirm that he would have escaped;
but as, in the familiar cases of failure to sound the
whistle or ring the bell as prescribed by the statute,
the jury is allowed to infer that the omission to do so
is the cause of injuries sustained at a highway crossing,
although nobody can assert that had the bell been
rung or the whistle blown the injured person's atten-
tion would have been thereby attracted to the ap-
proaching train and the accident averted, and the
company cannot successfully appeal in such cases
from a finding that its negligence was the cause of the
plaintiff's injury, so here it seems to be impossible to
hold that the jury was not warranted in inferring that
the failure to discharge the statutory duty of stopping
within a reasonable distance of the diamond crossing
was truly a causa causans of the plaintiff being run
down.

While the additional finding-that the defendants
were negligent

in not * * proceeding with sufficient caution approaching a wreck
zone, which was observed-

seems a little vague and indefinite, on turning to the
statement of claim I find that, in addition to failing
to stop as prescribed by the statute, the only other
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1920 negligence charged against the defendants is "running
WABIA8 at an excessive speed" and "not giving the properRAILWAY

Co. statutory warning on approaching the level crossing."
1'.

FOLLICK. There is no evidence of the latter omission and it is not
Anglin J. mentioned in the charge of the learned trial judge.

But he does direct the jury's attention specifically to
the allegation of excessive speed-"that the train was
going at too great a speed" and he tells them that they
should

eliminate from (their) consideration anything except such negligence
as caused injuries to the plaintiff.

Although it is not so clear as in the recent case of
British Columbia Electric Ry. Co. v. Dunphy, (1),
that the jury's finding of lack of precautions was
directed to the specific neglect charged, I incline to
think we should not ascribe to them an intention to
travel outside the record or to find negligence of which
there was no evidence and that we should assume
that failure to moderate the speed of the train in ap-
proaching the wreck zone was the lack of due caution
for which they meant to find the company to blame.

No objection to the findings seems to have been
made when they were brought in. If counsel were
not satisfied that they were sufficient and responsive
to the questions submitted they might have called
the attention of the trial judge to the matter and he
might have directed the jury to bring in a more specific
finding.

On the whole, while the case is undoubtedly close to
the line, interference with the judgment appealed
from seems to me not to be warranted.

(1) 59 Can . S.C.R.263.

384



VOL. LX. SUPREME COURT OF CANADA.

BRODEUR J.-This is a railway accident. The 1

action instituted by the respondent claims that as a ^=^S
RAILWAY

result of the appellants' negligence he suffered dama- Co.
ges. The negligence that is complained of is want of FOr.uCK.

conformity to the statutory provisions of the Railway Brodeur J.

Act in reference to level railway crossings.
Section 278 of the Railway Act enacts that a train,

before it passes over a level railway crossing, must be
brought to a full stop.

The question of fact is whether the appellants'
railway train did or did not come to a full stop at the
place where the law requires them so to do. The
evidence is conflicting on that point.- The jury was
fully charged as to that and they found that the
company was at fault. It was also for the jury to
determine in those circumstances if there was contri-
butory negligence and their findings are, not such that
we could consider them as perverse.

The appeal should be dismissed with costs.

MIGNAULT J.-I concur with my brother Anglin.

Appeal dismissed with costs.

Solicitor for the appellant: Fasken, Robertson, Chad-
wick & Sedgewick.

Solicitor for the respondent: G. H. Pettit.
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1920 GEORGE FAULKNER, (PLAINTIFF) APPELLANT;

.Mar. 25AN
May 4.AND

ARCHIBALD FAULKNER, (DE- RESPONDENT.

FENDANT) ......................

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Will-Testamentary capacity.

A solicitor prepared a will as instructed by the testator who was fully
competent when giving the instructions but when the will so
drawn was presented for execution he was not in a condition to
sign his name and refused to execute it as a marksman. Three
days later, on before he died, it was again presented and read
over to him, clause by clause, the solicitor, as each was read,
asking if he understood it and he indicating that he did. The
will was theq executed by the testator making his mark the
solicitor guiding his hand as he could not see. In an action to
set it aside-

Held, affirming the judgment of the Appellate Division (46 Ont. L.R.
69) that the evidence of the solicitor and of the physician in
attendance established the mental capacity of the testator to
follow the reading of the will and to realize that his instructions
had been carried out.

APPEAL from a decision of the Appellate Division of
the Supreme Court of Ontario (1) reversing the
judgment of the trial judge (2) who set aside the will
of Hugh Faulkner.

The head-note states the material facts in this case.
Tilley K.C. for the appellant.
Dewart K.C. and N. S. Macdonnell for the respon-

dent.

*PRESENT:-Sir Louis Davies C.J. and Idington, Anglin, Brodeur
and Mignault JJ.

(2) 44 Ont. L.R. 634.(1) 46 Ont. L.R. 69.
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THE CHIEF JUSTICE.-At the close of the argument 1920

in this case which was quite elaborate and dealt with FAULKNER

every phase of the evidence bearing upon the capacity FAUnKNBR.

of the testator to make the will in question alike when The Chief
Justice.

the instructions were given for its making on the Tues-
day, and again on the Friday when it was executed,
I was of the opinion that the appellant had utterly
failed to establish the testator's incapacity.

In deference, however, to the opinion of the trial
judge to the contrary effect, I have read and carefully
considered all of the evidence called to our attention,
with the result that, I am more strongly confirmed in
my opinion.

The Appellate Division which set aside the judgment
of the trial judge and affirmed the validity of the will
speaks of Mr. Anderson, the solicitor who took his
instructions from the testator and drew the will, as a
"careful and competent solicitor." He, it appears to
me, took great pains to make sure that the testator
fully understood the disposition he was making of his
property, reading each paragraph over slowly and
carefully to him and satisfying himself that the testator
clearly understood them. Then we have the evidence
of Dr. Forrest, who attended the deceased while he was
in hospital and speaks of his mental and physical
condition when the instructions for the making of the
will were given and when it was read over to the tes-
tator, clause by clause, and executed by him.

I agree fully with the judgment of the Appellate
Division, delivered by Maclaren J.A., allowing the
appeal from the judgment of the trial judge and
affirming the validity of the will.
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1920 The decision of the Privy Council in the. case of
FAULKNER- Perera v. Perera (1), is relied upon in the judgment
FAULKER. appealed from and is, I think, peculiarly applicable
The Chief to the case before us. The head-note to that caseJustice.

- reads that

where a testator is of sound mind when he gives instructions for a will
but at the time of signature accepts the instrument drawn in pursuance
thereof without being able to follow its provisions, held, he must be
deemed to be of sound mind when it is executed.

Lord Macnaghten in delivering the judgment of the
Judicial Committee is reported at page 361, as fol-
lows:-

The learned counsel for the appellant 'did not contend that the
witnesses in support of the will were acting in conspiracy or saying
what they knew to be false. He said that the will may have been, and
probably was, read over to the testator, but that there was nothing to
shew that he followed the reading of the will or understood its meaning
He adopted the argument of Laurie J., to the effect that it was not
enough to prove that a testator was of sound mind when he gave
instructions for his will, and that the instrument drawn in pursuance
of those instructions was signed by him as his will, if it is not shewn
that he was capable of understanding its provisions at the time of
signature. That, however, is not the law. In Parker v. Felgate,
(2), Sir James Hannen lays down the law thus: "If a person
has given instructions to a solicitor to make a will, and the solicitor
prepares it in accordance with those instructions, all that is necessary
to make it a good will, if executed by the testator, is that he should be
able to think thus far: I gave my solicitor instructions to prepare a
will making a certain disposition of my property; I have no doubt that
he has given effect to my intention, and I accept the document which
is put before me as carrying it out.

Their Lordships think that the ruling of Sir James Hannen is
good law and good sense. They could not, therefore, hold the will
invalid even if they were persuaded that Perera was unable to follow
all the provisions of his will when it was read over to him by Goonera-
tne's clerk. But they desire to add that they see no reason to doubt
or qualify the testimony of the witnesses who agreed in saying that the
testator was of sound mind when the will was executed.

I would dismiss the appeal with costs.

(1) [19011 A.C. 354. (2) 8 P.D. 171.
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IDINGTON J.-The evidence of the solicitor who 1920

drew the will in question is, to my mind, conclusive FAULXNER

that the testator was, at the time of giving instruc- FA NaER.

tions therefor, possessed of testamentary capacity Idington J.

and sufficiently so to give said instructions and to
understand the will drawn in accord therewith as
read to him, when he assented thereto.

The solicitor, although he had become acquainted
with him in the course of serving him professionally,
knew nothing of his family relations, save and except
what he got from himself on that occasion.

The will which resulted from the instructions so
given by the testator, is what, under all the circum-
stances in question, including the destruction of a
previous will, one might not unreasonably expect.

Tt seems to fit the testator's peculiar circumstances
and purposes in a way that would have been impossible
had he been in the sort of comatose state some would
seem to be inclined to lead us to believe.

The refusal to make his mark on Tuesday, when too
feeble to write, shews the man and the mind, in a way
to indicate he knew what he was about-and declined
to go down as a mere marksman, though too feeble to
be quite sure of holding his pen to the end of writing
out his signature.

The repeated categorical assent (given on the follow-
ing Friday when the will was executed) to each clause
therein indicates that degree of intelligence and
understanding on the part of the testator which has
been upheld in many cases as sufficient for the mere
execution of a will prepared according to instructions
given when testamentary capacity had existed as I
find herein.

I therefore think the appeal should be dismissed with
costs. 79089-26
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12 ANGLIN J.-Without discrediting and in large part
FAULKNER rejecting the testimony of Mr. Anderson, the solicitor

?1.
FAULKNER who prepared the impeached will, it is, in my opinion,

Aglin J. not possible to set it aside. That I am certainly not
prepared to do.

The testamentary capacity of the testator on the
Tuesday, when instructions for the will were given and
it was drafted, is in my opinion well established by the
evidence considered as a whole. Although Dr. Forrest
undoubtedly left himself open to some criticism as a
witness, I cannot regard his testimony as entirely
undeserving of credit.

While the condition of the testator on the Friday,
when the will was executed, is perhaps more question-
able, the weight of the evidence, in my opinion, is
that he then had the degree of capacity required
under such authorities as Parker v. Felgate, (1);
Perera v. Perera (2), and Kaulbach v. Archbold (3).

I would dismiss ihe appeal with costs.

BRODEUR J.-I concur with my brother Mignault.

MIGNAULT J.-After carefully reading the evidence
in this case I am satisfied that the testator, Hugh
Faulkner, had sufficient testamentary capacity on the
afternoon of Tuesday, January 29th, 1918, after his
admission to the hospital, to give instructions for his
will. Outside of his brother, the respondent, several
independent witnesses saw him on that Tuesday, and
state that he was perfectly rational, although severely
ill, and with assistance he walked down the stairs and
steps of his lodging house, and went to the hospital in a
taxi. Shortly afterwards, Mr. Anderson, the solicitor
who prepared the will, arrived at the hospital and
received the testator's instructions, and unless Mr.

(1) 8 P.D. 171, 174.: (2) [1901] A.C. 354, 361.
(3) 31 Can. S.C.R. 387, 391.
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Anderson's testimony is rejected as unreliable, the 1920

testator fully understood the nature of the disposi- FAULKNER

tion which he* was making of his property. The will FAUKNER.

was written out by Mr. Anderson then and there and. Migaault

read over to the testator, but when the time came to
sign it, Hugh Faulkner was in a sleepy or drowsy
condition, and after a couple of attempts, Mr. Anderson
and the nurse thought they had better wait and have
him sign another time. Had he then signed the will,
I do not think that on the evidence it could be success-
fully contended that he did not have sufficient testa-
mentary capacity.

Mr. Anderson was called early on Friday, he says, by
the superintendent of the hospital, Miss Walkdem, to
have the will signed, and it was then that the testator,
his hand being aided by Mr. Anderson, for the disease
had blinded him, put his mark to the will before three
witnesses, including Dr. Forrest, his medical attendant,
for whose arrival Mr. Anderson had very prudently
waited before proceeding with the execution of the
will. The question then was: Could the testator think
thus far
I gave my solicitor instructions to prepare a will making a certain
disposition of my property; I have no doubt that he has given effect to
my intention, and I accept the document which is put before me as
carrying it out.

(Per Sir James Hannen in Parker v. Felgate (1),
approved by the Judicial Committee of the Privy
Council in Perera v. Perera (2). In fact this test is
more than satisfied because Mr. Anderson states:-

I said to him "Mr. Faulkner, do you know who is speaking?
Anderson is speaking." He said: "Yes, oh yes." "Are you willing
to have your will signed this morning?" He said "Yes." Then I
said "You remember the other day you did not sign your will, you
would not make your mark?" He said "Yes." I said "Are you
willing to make your mark this morning, I am afraid you cannot

(1) 8 P.D. 171. (2) [1901] A.C. 354.
79389-261
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1920 see." He said "Yes." "Well," I said, "the will is the same will

FAULKNER that I drew the other day, only we will have to change the date of it
V. to this morning." I think I changed the date right there. Then I

FAULKNER. read it over to him. I read it clause by clause, and after each clause-
Mignault j. Q.-Just a moment. In reading it over to him, what was your judg-

- ment as to whether he heard and understood what you were reading?
A. He certainly heard and understood, to ny mind, what was said.

Mr. Anderson adds that he went back to the
clause concerning the appellant, to whom $1.00 only
was bequeathed, and asked the testator if he wished
to change this legacy, and he answered "No."

As I have said, it would be necessary to reject Mr.
Anderson's testimony to decide that the will was not
properly executed by a competent testator.

I have considered, of course, the nurses' evidence
that Hugh Faulkner, while at the hospital, was uncon-
scious all the time, apparently because they could not
get him to speak to them. The expert medical testi-
mony is not sufficiently strong to my mind, character-
ized as it really is by many qualifications, to discredit
the direct evidence of testamentary capacity. The
testator, it is clear, was not delirious at any time, he
was generally in a state of stupor, from which, how-
ever, he could be and evidently was roused, sufficiently,
without doubt, to give his instructions for his will on
the Tuesday, and on the Friday sufficiently to know
that he was executing the will prepared according to
these instructions.

The Appellate Division under these circumstances
reversed the judgment of the learned trial judge, and
after reading the evidence, I would not feel justified in
disturbing its judgment.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Irwin, Hales & Irwin.

Solicitors for the respondent: Anderson & McMaster.
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THE CITY OF MONTREAL 1
(PLAINTIFF)...................... .JAPPELLANT; M 8.

Mar. 5, 8.
AND May 4..

JAMES MORGAN (MIS-EN-CAUSE) . RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

Municipal Corporation-By-law-Validity-Residential Street-
Garage--Constitutional law-Construction-Appeal-Jurisdiction-
(Que.) 1 Geo. V., 2nd secs., c. 60-(Que.) 3 Geo. V., c. 54-(Que.)
62 Vict., c. 58-"Charter of the City of Montreal," as. 299, 300,
s.s. 44, 44a, 55, and 300c-"Ontario Municipal Act," R.S.O.,
1914, c. 192, s. 406, s.s. 10-Arts. 406, 407, 1065, 1066. C.C.

Subsection 44a of section 300 of the "Charter of the City of Mont-
real" empowers the municipal corporation "to regulate the kind of
buildings that may be erected on certain streets * * * ."
By-law No. 570, passed by the appellant, enacts that "the fol-
lowing streets are reserved exclusively for residential purposes"
and that "every person offending against the above provision
shall be liable to a fine * * * and in default of immediate
payment, * * * to imprisonment. * * * ."

Held, Idington and Duff JJ. dissenting, that such by-law is valid and
effectual, as a regulation passed under s.s. 44a, to prevent the
construction, on the streets named in the by-law, of any buildings
other than residential ones and to prohibit the erection there of a
public garage.

Per Anglin, Brodeur and Mignault JJ.-The recovery of the penalties
prescribed in the by-law was not meant to be the sole remedy
available for its enforcement; and the demand for the demolition
or undoing of anything done in breach of the obligation which it
imposes falls within the purview of art. 1066 C C. Idington J.
contra.

Per Anglin J.-Power to regulate does not imply, generally, power to
prohibit (City of Toronto v. Virgo, [1896] A.C. 88); but it neces-
sarily implies power to restrain the doing of that which is con-
trary to the regulation authorized, and, in that sense and to that
extent, involves the power to prohibit.

Per Anglin, Brodeur and Mignault JJ.-There is jurisdiction in the
Supreme Court of Canada to entertain this appeal, as the matter
in controversy affects the future rights of the respondent as to
the use and employment of his property. Idington J. dubitante.
Judgment of the Court of King's Bench, (Q.R. 29 K.B. 124)
reversed, Idington and Duff JJ. dissenting.

* PRsENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.
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1920 APPEAL from the judgment of the Court of King's
THE CrrY Bench, appeal side, Province of Quebec (1)

01 MomnTeflO . M reversing the judgment of the Superior Court (2) and
MORGAN.

dismissing the appellant's, plaintiff's, action.

The material facts of the case and the questions in
issue are fully stated in the above head-note and in
the judgments now reported.

Charles Laurendeau K.C. and Paul Lacoste K.C.,
for the appellant.

T. P. Butler K.C. and Geo. H. Montgomery K.C.,
for the respondent.

IDINGToN J. (dissenting).-In this case the appel-
lant by its declaration seeks to have a building valued
at $50,000 or over, demolished because someone had
in mind the intention to use it when erected as a
public garage which it is claimed would be an offence
against a by-law of appellant.

No other relief is sought by the conclusion of the
declaration.

Counsel for appellant is unable to cite any statutory
authority for such a drastic method of enforcing
obedience to the requirements of the prohibition of a
by-law.

The by-law itself contains none but the ordinary
money penalty for the breach thereof and imprison-
ment as an alternative and in case of persistent breaches
imprisonment. An argument is attempted to be
founded upon articles 1065 and 1066 of the Civil Code
and other articles relevant to obligations.

(1) Q.R. 29 K.B. 124.
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I am of the opinion that there is nothing in any one 1920

or all of the articles referred to which can be made THE Crry
oF MoNrEA

relevant. to what is involved herein, and hence for that VoRGAN.
sole reason that there is no statutory authority for Idin J.
such a drastic remedy for infringing an alleged by-law, -

this appeal should be dismissed.
The case has been .argued in all its aspects at great

length and hence in deference thereto I should perhaps
express my opinion as to some of the leading con-
tentions set sp.

The by-law in question it is alleged is founded upon
the powers given the appellant by the general com-
prehensive sections of its charter to enact by-laws for
its good government, and of which section 299 gives
the specific powers to be exercised by the way of by-
law. None of the grounds set forth cover that question.

Then section 300 is relied upon but none of the speci-
fic provisions therein seem to touch upon what is in-
volved herein unless it fall within paragraph 44a of sec-
tion 300 of the Charter, or 55 which read as follows:-

44a. To regulate the kind of buildings that may be erected on certain
streets, parts or sections of streets or on any land fronting on any public
place or park to determine at what distance from the line of the streets,
public places or parks the houses shall be built, provided that such
distance shall not be fixed at more than twenty-five feet from the said
line, or to prohibit the construction, occupation and maintenance of fact-
ories, workshops, taverns, billiard-rooms, pigeon-hole rooms, livery-
stables, butcher's stalls or other shops or similar places of business in the
said stree.s, parts or sections of certain streets or on any land fronting
on any public place or park, saving the indemnity, if any, payable to the
proprietors, tenants or occupants of the buildings now built or being
built or who have building permits, which indemnity shall be deter-
mined by three arbitrators; one to be appointed by the city, one by
the proprietor, tenant or occupant interested and the third by the two
former, and, in default of agreement by a judge of the Superior Court.

55. To prohibit offensive or unwholesome business or establishments
within the city or within one mile of the limits thereof'; to prohibit
the erection or occupation of any offensive buildings in any place or site
where they will damage the neighbouring property, and determine the
localities where certain manufactories or occupations may be carried on.
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I- The by-law 570 relied upon herein to found the claim
TE cry for demolition, is as follows, as set forth in the appel-OF MO lant's factum:-
MORGAN.

Idington J. Besides the Penal Clause, By-law No. 570 contains only the fol-
lowing clause.-

"The following streets are reserved Exclusively for residential
purposes:-

Durocher, Hutchison, Mance, St. Famille and St. Urbain Streets,
between Sherbrooke Street and Pine Avenue."

I can find nothing in this to prohibit such an erection
as in question. And I can find no reason founded
thereon for the demolition of a building which, admit-
tedly, as to part of it fronting on Mance Street, might
be converted into and used as an apartment house.

And as to the major part of it, fronting on another
than any of those streets named, by no stretch of
imagination can those parts be defined as within
the area defined in the by-law.

It is to be observed that this action is not to pro-
hibit the use of the said building or any part of it as a
public garage, but solely because it may be adaptable
therefor, or any other like purpose, that the desire
to demolish it is sought to be gratified.

The attempt founded upon such powers as given
to remove factories or workshops from residential
districts or prohibit their operation therein must, if
ever, be dealt with in a much more specific manner
than is done by this by-law.

I need not follow the curious question of a licence
having been given expressly to build a public garage
and work done on faith thereof, and a lease therefor
made of the premises a month before the appellant's
authorities changed their minds and attempted to
object thereto, and prevent the building being com-
pleted.
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I see no ground upon which such an action can be 1

founded and enforced resting upon no other right T c C-

than said by-law; and that itself founded only on such o
legislative provisions as presented above. Idign J.

I incline to the opinion that the appeal taken by -

appellant is not within our jurisdiction but the case
having been, subject thereto, fully argued out, I need
not form a definite opinion thereon which might be
found more difficult to dispose of than the want of
legal merits in the appeal itself.

This appeal should be dismissed with costs.

DUFF J. (dissenting).-This appeal should be dis-
missed with costs.

ANGLIN J.-The facts of this case are fully stated in
the judgments rendered in the Superior Court (1)
and in the Court of King's Bench (2) and in the opinion
to be delivered by my brother Mignault, which I
have had the advantage of reading.

I concur in the disposition made by my learned
brother of the motion to quash this appeal.

Much was made in argument of alleged permits
to construct the public garage in question granted to
the respondent by civic officials. I agree with Mr.
Justice Carroll when he says:-

Aucune autorit6 ne pouvait lui conf6rer le droit de construire en
violation des prescriptions de la loi, et aucune autorit6 municipale ne
pouvait acquiescer A pareille illfgalit6. Les actes des officiers muni-
cipaux ne sont valides que s'ils sont conformes A la loi.

See Yabbicom v. The King (3).

(1) Q.R. 54 S.C. 481. (2) Q.R. 29 K.B. 124.
(3) [1899] 1 Q.B. 444, at p. 448.
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1920 It may be said that if the respondent is obliged to
THE CITY demolish his building or sustain loss in converting it

or MONTREAL

R*. into a structure to be made use of for some less profit-
able purpose he will have a legal right to recover
damages from the municipal corporation owing to the
conduct of its officials and representatives. On that
point I express no opinion. But any equitable
considerations which he can invoke arising out of
what occurred in regard to the granting of the building
permits, approval of plans, etc., are more than offset
by his acquiescence in the demand of the city that he
should change the character of the building in Jeanne
Mance St. so as to make it conform to by-law No. 570,
his taking out of a permit to complete it as an apart-
ment house and his undertaking that, if not fined in
the Recorder's Court (where a prosecution was 'insti-
tuted and carried to conviction) for a breach of by-law
No. 570, he would complete the building in accordance
with the permit so obtained. I ani quite unable to
assent to the view of Mr. Justice Martin that the
equities of this' case are all against the appellant.
If not equally balanced, they seem to me rather to
preponderate in its favour.

But the question we have to decide cannot be dis-
posed of on equitable grounds. We have to deter-
mine whether by-law No. 570 of the City of Montreal
is valid and effective to prevent the erection and
maintenance of a public garage on Jeanne Mance
Street just above Sherbrooke Street. I respectfully
adopt the following passage from the judgment of the
learned Chief Justice of Quebec.

Je d6sire 6carter imm6diatement du d6bat la considdration du
montant des dommages que l'appelant pourra souffrir par cette d6mo-
lition, ainsi que le montant des dommages que les propri6taires voisins
pourraient souffrir par suite du maintien du garage-si ce n'est pour
soutigner l'importance de la cause. Ce point de vue fait appel A
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des sentiments auxquels les juges doivent fermer leur coeur. La cour 1920
est en face d'une question de loi-et non d'une question d'6quitd. Si THE Crry
le r~glement civique NO. 570 a force de lai, si ce raglement a 6t6 viol6, OF MONTREAL

il nous faut le dire sans regarder aux consequences. V.
a. MORGAN.

I also agree with that learned judge that the object- Anglin J.

ions founded on Jeanne Mance Street being called
"Mance Street" in the by-law, and on the fact that
the frontage of lot 43, of which lot 43-1 (on which the
building in question is erected) is a subdivision, is on
Sherbrooke street, lack substance. There is no room for
any doubt that Jeanne Mance Street is the street
intended to be designated in the by-law and the
respondent's garage as constructed in fact fronts on
that street.

The only- questions of real importance to be
determined are: (a) whether by-law No. 570 is
authorized by the charter of the city of Montreal;
(b) whether that by-law is sufficiently clear, precise
and definite; and (c) to what consequences a breach
of it will subject the respondent.

Paragraph 44 of article 300 of the city charter, set
out in the judgment of my brother Mignault, em-
powers the municipal corporation to regulate the
height, construction and materials of all buildings
and their architecture, dimensions, symmetry, etc.
Paragraph 44 (a)-an amendment of 1 Geo. V. (2 Sess.
c. 60)-confers power to pass by-laws

to regulate the kind of buildings that may be erected on certain
streets, parts or sections of streets or on any land fronting on any
public place or park; to determine at what distance from the line of
the streets, public places or parks the houses shall be built, provided
that such distance shall not be fixed at more than twenty-five feet
from the said line, or to prohibit the construction, occupation and
maintenance of factories, workshops, taverns, billiard-rooms, pigeon-
hole rooms, livery-stables, butcher's stalls or other shops or similar
places of business in the said streets, parts or sections of certain streets
or on any land fronting on any public place or park, saving the indem-
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1920 nity, if any, payable to the proprietors, tenants or occupants of the

THE Cffy buildings now built or being built or who have building permits, which
OF MONTREAL indemnity shall be determined by three arbitrators: one to be appointed

MORGAN by the City, one by the proprietor, tenant or occupant interested and
- the third by the two former, and, in default of agreement, by a judge

AnglinJ. of the Superior Court.

In view of the specific provisions of the charter, I
incline to think that any general power to pass by-
laws for the good government, etc., of the city confer-
red by Arts. 299, 300, and 300 (c), cannot be invoked
to sustain by-law No. 570, although the article last
cited-an amendment of 3 Geo. V. (c. 54)-may, as
my brother Mignault suggests, furnish a strong argu-
ment against giving a restrictive effect to any of the
provisions of the specific clauses-inter alia, of para-
graph 44 (a) of art. 300.

No other authority than City of Toronto v. Virgo (1)
need be cited for the general proposition that power
to regulate does not imply power to prohibit. Thus,
under the first clause of Art. 44 (a) the city could not
entirely prohibit the erection of any buildings what-
soever on any named street nor could it entirely pro-
hibit the erection within the city limits of any par-
ticular kind of building, in the sense in which that
phrase is used in paragraph 44 (a). But every power
to regulate necessarily implies power to restrain the
doing of that which is contrary to the regulation
authorized, and in that sense and to that extent
involves the power to prohibit. As Rousset says in his
work "Science Nouvelle Des Lois," T6me I, at p. 224:

Restreindre le champ de la libertd naturelle, lui interdire certains
acies ddterminds, c'est en cela et en cela seulement que consiste le
pouvoir r6gulateur de l'autoritd l6gislative sur I'exercice des droits
individuels des citoyens.-A cc point de vue la loi ne peut 8tre qu'une
prohibition d'action. La formule de sa r6daction sera done n6ces-
sairement prohibitive.--C'est ce qu'il s'agissait de constater.

(1) [1896] A.C. 88, at p. 93.
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Compare Kruse v. Johnston (1). The word "exclus- 1920

ively" in by-law 570, expresses the prohibition of the TcC

erection of buildings not suitable for a residential MAN.

street. Effective regulation of the kind of buildings A J.
that may be erected 'on certain streets necessarily -

involves the right to authorize the erection of buildings
of some descriptions and to prohibit the erection of
those of other descriptions on such streets.

The legislature in passing art. 44 (a) certainly did
not intend senselessly to repeat the enactment of
paragraph 44. It had in that paragraph dealt exhaust-
ively with such matters as materials, height, dimen-
sions, architecture, symmetry and stability. By the

-phrase "kind of buildings" in art. 44 (a) must there-
fore be meant something quite different. As the
context shews it is with the destination of the build-
ing-the use for which it is designed-that that
paragraph deals-the kind of building, i.e., industrial,
commercial, residential, educational, religious. Of
that I cannot conceive any reasonable doubt.

The first clause of paragraph 44 (a) in my opinion,
taken by itself, is quite broad enough to empower the
municipal corporation to prescribe that in certain
streets no buildings other than residences (i.e. private
dwelling houses) shall be built, or to enact that from
certain streets commercial and industrial buildings
shall be excluded. Does anything in the rest of the
paragraph require that the ex facie generality of the
power so conferred should be restricted? The clause
immediately following, which deals with the distance
of houses from street lines, certainly does not. But it
is said that the next succeeding clause

(1) [1898] 2 K.B. 91, at p. 99.

401



SUPREME COURT OF CANADA. VOL. LX.

1920 or to prohibit the construction, occupation and Maintenance of
factories, workshops, taverns, billiard-rooms, pigeon-hole rooms, livery-TnB Crry

OF MONTREAL stables, butcher's stalls or other shops or similar places of business in
'01 the said streets, parts or sections of certain streets or on any land

- fronting on any public place or park-
Anglin J.

- clearly indicates that any power of prohibition in-
volved in the right to regulate conferred by the first
clause of the ordinance must be restricted to the particu-
lar classes of buildings enumerated in such later clause--
factories, workshops, etc.-or, if not, that the presence
of this express provision for prohibition precludes the
implication of any.power to prohibit being involved in
the right of regulation first conferred, because if such a
power to prohibit exists under the first clause, the later
clause, "or to prohibit, etc.," is unnecessary and
useless. This argument of course assumes that the
subject matter of the two clauses is the same.

On an analysis of the paragraph the force of these
contentions disappears. In the first place the separa-
tion of the clause "to regulate, etc.," from the clause
"to prohibit, etc.," by the intervening clause dealing
with the distances of houses from street lines, in itself
goes far to negative the idea that the latter could have
been intended as a particularization of the subjects
to which any prohibitive power conferred by the former
should be restricted. But the two clauses really deal
with different subject matters. The earlier clause has
to do only with the erection of buildings; the latter
with the construction, maintenance, and operation of
a number of things, some of which (e.g. billiard-rooms
and butcher stalls) may occupy a comparatively small
part of a building. Original erection of buildings is
dealt with by the first clause. Reconstruction and
occupation of existing buildings come under the
second.
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In regard to new buildings the legislature has seen
fit to confer an unlimited power of regulation. The T5 CIrY

oF MoR&an
municipal corporation is given complete discretion as VoRG.

to the kind of new buildings which it will allow to be An J.
erected on streets designated by it. But in the case of -

existing buildings only certain uses of them may be
prohibited; and here the power is properly extended
to prohibition of occupation and maintenance as well
as construction.

The use of the word "construction" in the later
clause at first presented some difficulty; but it is
properly used in connection with such things as butcher
stalls and pigeon-hole rooms in the fitting up of which
work of construction is necessary; and in other cases it
may well be taken to mean reconstruction or alteration.
I find nothing in the subsequent clauses of paragraph
44 (a) which can properly be invoked to restrict the
generality of the power conferred by its opening
clause.

The concluding provision for indemnity in para-
graph 44 (a) obviously refers to cases in which the
operation of the by-law would interfere with the use
made of structures already built, or to be made of
structures in course of erection, or for which permits
had issued at the date of its passing. There is nothing
to shew that any such cases exist in regard to the streets
named in the by-law. Moreover, the statute itself
preserves or confers the right to indemnity in such
cases and an express provision for it in the by-law
would scarcely seem to be required.

Section 1 of by-law No. 570 reads as follows:-

Section 1.-The following streets are reserved exclusively fox
residential purposes:-

Durocher, Hutchison, Mance, St. Famille and St. Urbain Streets,
between Sherbrooke and Pine Avenue.
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1-2 It seems to have been practically common ground in
THE Ci the courts below, as it was at bar in this court,that theOF MONTREAL

MORGAN. erection of any building other than a dwelling house
- fronting on any of the streets named in the by-law

- would contravene it. I am far from being satisfied,
however, that this construction of the words "for
residential purposes" is not too narrow. I rather
incline to the view that "residential" is used in contra-
distinction to "business and industrial" and that such
buildings as churches and schools would not necessarily
be excluded-that buildings not of a business or
industrial character, such as are ordinarily found in
exclusively residential districts, are not prohibited.

Wright v. Berry (1).

Nor does this imply such vagueness or indefiniteness
in the by-law as would render it invalid.

I fully recognize the force of the general rules that
the language of by-laws should be explicit and free
from ambiguity, and that by-laws in restraint of
rights of property as well as penal by-laws should be
strictly construed. But the very statement of the
latter rule implies that a by-law is not necessarily
invalid because its terms call for construction-as
does also another well recognized rule, viz., that a
by-law of a public representative body clothed with
ample authority should be "benevolently" interpreted
and supported if possible. Kruse v. Johnston (2)
It may be a counsel of perfection that in drafting
by-laws the use of words susceptible of more than one
interpretation should be avoided; but it is too much
to exact of municipal councils that such a degree of
certainty should always be attained. It would be

(2) [18981 2 Q.B. 91, at p. 99.
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going quite too far to say that merely because a term 1920

used in a by-law may be susceptible of more than one THE ITY
OF MONTREAL

interpretation the by-law is necessarily bad for uncer- .
tainty. t tAnglin J.

As Lord Alverstone said in Leyton Urban Council v.
Chew (1)

I quite agree that a man ought to know what he is required to
do, but the answer is that the by-law gives him sufficient information.

Exception had been there taken to the presence in a
construction by-law of the words
or otherwise in a suitable manner and with suitable materials.

See too Dunning v. Maher (2).

During the course of the argument I directed atten-
tion.to s. s. 10 of s. 406 of the Ontario Municipal Act,
which empowers councils -of cities and towns to pass
by-laws

for declaring any highway or part of a highway to be a residential
street,

and I put to counsel the question: "Could a by-law
passed by the council of an Ontario town in these
terms-'B Street is hereby declared to be a residential
street'-be successfully attacked as too vague and
indefinite to be enforced?" In the application of
such a by-law it would of course be necessary to
determine just what class of buildings should be per-
mitted in a residential street. But I cannot think
that the by-law should therefore be held invalid. That
business and industrial establishments are excluded
by by-law No. 570 there would seem to be no room for
reasonable doubt. Nor can there be any question
that a public garage is a business establishment, if
indeed it is not industrial as well.

(1) [19071 2 K.B. 283, at p. 289. (2) 106 L.T. 846.
79089-27
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12 I am, for these reasons, of the opinion that by-law
THE CITY No. 570 is valid and effectual, as a regulation passedOF MONTREAL

G. under the first clause of paragraph 44 (a) of Art. 300
of the charter of the City of Montreal, to prohibit

- the erection on the part of Jeanne Mance Street here
in question of a public garage.

To what consequences has the defendant's contra-
vention of by-law No. 570 subjected him? He argues
that he is merely liable to the penalty which the by-law
provides and that the plaintiffs have no other means
of enforcing it. But a person prepared to do so cannot
thus purchase the right to disobey the law. The
public interest forbids that the enforcement of the
penalty should be the sole remedy for the breach of
such a by-law and requires that the regulation itself
should be made effective. The general rule of con-
struction that where a law creates a new obligation
and enforces its performance in a specific manner, that
performance cannot be enforced in any other manner
(Doe d. Murray v.Bridges (1) is of course well established.
But that rule is more uniformly applicable to statutes
creating private rights than to those imposing public
obligations. Atkinson v. Newcastle Waterworks Co.
(2). Moreover whether the general rule is to prevail
or an exception to it should be admitted must depend
on the scope and language of the act which creates the
obligation. Pasmore v. Oswaldtuistle Urban District
Council (3) per Lord Macnaghten. The provisions
and object of the Act must be looked at. Vallance v.
Falle (4); Brain v. Thomas (5).

(1) 1 B. & Ad. 847, at p. 849. (3) [1898] A.C. 387, at pp. 397-8.
(2) 2 Ex. D. 441, at p. 448. (4) 13 Q.B.D. 109, at p. 110.

(5) 50 L.J.Q.B. 662, at p. 663.
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Here the object and scope of by-law No. 570 make it 1920

clear, in my opinion, that the recovery of the penalties THE CITY
OF MONTREAL

prescribed was not meant to be the sole remedy MORGAN.

available for its enforcement. A breach of the obli- -
gation which it imposes falls within the purview of -

Art. 1066 C.C., as my brother Mignault points out.
I entirely agree however that the demolition of a

costly building should be ordered only as a last resort,
and if the owner persists in defying the law, and I con-
cur in the allowance of a further period of six months
to permit of compliance by the defendant with the
by-law.

The appeal should be allowed with costs here and in
the Court of King's Bench and the judgment of the
Superior Court should be restored subject to the
modification that if within six months the defendant
converts the building on lot 43-1 into something
permissible under by-law No. 570, the order for its
demolition shall not be enforced.

BRODEUR J.-Je suis d'opinion que la motion pour
casser l'appel devrait 4tre renvoy6e et que l'appel
devrait 6tre maintenu avec d~pens de cette cour et
de la cour d'appel et que le jugement de la cour su-
p6rieure devrait ftre ritabli. Je partage l'opinion de
mon colligue, le juge Mignault.

MIGNAULT J.-At the hearing the respondent moved
to quash this appeal for want of jurisdiction. In my
opinion this motion cannot be granted for the simple
reason that the matter in controversy affects the
future rights of the respondent as to the use and enjoy-
ment of his property. Mr. Montgomery urged that the
interest of the appellant alone was to be considered,

79089-27'
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1920 but here the appellant seeks to have the respondent's
THE CITY building demolished and therefore the matter in

OF MONTREAI

V. controversy relates to a title to lands, to wit the right
MORGAN.

-t of the respondent to build on his.property, as he has
Mignault J.

done, and the right of the appellant to demand the
demolition of the building so erected. If the appel-
lant is right, the respondent's title and right of use of his
land is materially restricted. The motion should be
dismissed with costs.
. On the merits, the main question is whether the
appellant had the right to pass by-law No. 570, and,
if this right exists, whether the by-law prohibits the
erection of a public garage on Mance Street, so that
the appellant would be justified in asking for the
demolition of the public garage erected by the respond-
ent.

By-law No. 570, passed in 1915, enacts as follows:-
Section 1.-The following streets are reserved exclusively for

residential purposes:

Durocher, Hutchison, Mance, St. Famille and St. Urbain Streets,
between Sherbrooke and Pine Avenue.

Section 2.-Every person offending against the above provision
shall be liable to a fine, with or without costs, and in default of imme-
diate payment of said fine, with or without costs, as the case may be, to
an imprisonment, the amount of said fine and the term of imprisonment
to be fixed by the Recorder's Court of the City of Montreal, at its
discretion, but such fine shall not exceed forty dollars, and the im-
prisonment shall not be for a longer period than two calendar months,
the said imprisonment, however, to cease at any time before the expira-
tion of the term fixed by the said Recorder's Court upon payment of the
said fine, or fine and costs, as the case may be, and if the infringement
of this by-law continues, the offender shall be liable to the fine and
penalty provided by this by-law for each day during which the infringe-
ment is continued.

The first question is whether this by-law was author-
ized ~bythe appellant's charter, 62 Vict. (Que.) ch.
58, and amendments.

The appellant cites several of the provisions of this
charter to which I will briefly refer.
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Section 299 of the charter gives the city council 1920

the right to pass by-laws for the peace, order, good THE CITY
Or MONTREAL

government and general welfare of the city, and for all -
. MORGAN._

matters and things whatsoever that concern and -Mignault J.
affect the city as a city and body politic and corporate,

.provided always that such by-laws be not repugnant
to the laws of the Province of Quebec or.of Canada.
And the section adds
for greater certainty, but not so as to restrict the scope of the
foregoing provision, or of any power otherwise conferred by the charter,

a list of eighteen subjects, none of which cover the
matter now under consideration.

Subsection 44 of section 300 of the charter gives the
city council the power
to regulate the height, construction and materials of all build-
ings * * * to regulate the architecture, dimensions and sym-
metry of buildings in certain streets * * * to prohibit the con-
struction of buildings and structures not conforming to such regula-
tions, and to direct the suspension, at any time, of the erection of any
such building as does not conform to such regulations, and to cause
the demolition of any building not conforming to such regulations,
if necessary.

Subsection 44a of the same section, as amended,
gives the council the power
to regulate the kind of buildings that may be erected on certain
streets, parts or sections of streets or on any land fronting on any
public place or park; to determine at what distance from the line of
the streets, public places or parks the houses shall be built, * * *

or to prohibit the construction, occupation and mainteriance of fact-
ories; workshops, taverns, billiard-rooms, pigeon-hole rooms,, livery
stables, butcher's stalls or other shops or similar places of business in
the said streets, parks, or sections of certain streets or on any land
fronting on any public place or park * * *

Subsection 55 of section 300 also enacts that the
council shall have the power
to prohibit offensive or unwholesome businesses or establishments
within the city or within one mile of the limits thereof; to prohibit the
erection or occupation of any offensive buildings in any place' or site
where they will damage the neighbouring property, and determine the
localities where certain manufactories or occupations may be carried on.
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1920 Section 300 c. added by 3 Geo. V., ch. 54, section 9,
THi CIT provides as follows:-

Or MoNTREAL

MORGAN. 300 e. In order to give full effect to articles 299 and 300 and to

Mialt j. extend and complete the same, so as to secure full autonomy for the city
-u and to avoid any interpretation of such articles and their paragraphs

which might be considered as a restriction of its powers, the city is auth-
orized to adopt, repeal or amend and carry out all necessary by-laws
concerning the proper administration of its affairs, peace, order and
safety as well as all matters which may concern or affect public interest
and the welfare of the citizens; provided always that such by-laws
be not inconsistent with the laws of Canada or of this Province, nor
contrary to any special provision of this charter.

I think the statutory provisions which I have cited-
and they are the only ones on which the appellant
relies-must be read together. Section 300 gives to
the city specific powers enumerated in considerably
more than a hundred subsections. Paragraph one
of section 299 and section 300c are of the same class
of enactments, and, standing by themselves, would
probably not allow the city to prevent the construction
by the respondent of a building for commercial pur-
poses on his own property, (City of Toronto v. Virgo) (1),
although section 300c. shews that it was not intended
that sections 299 and 300 should be restrictively con-
strued. Of course the general powers given to the city
are not to be repugnant to or inconsistent with the laws
of Canada or of the province, and therefore the respond-
ent may, not unreasonably, contend that his right to
make full use of his title of ownership under articles
406 and 407 of the Civil Code ought not to be regarded
as taken away or restricted by these mere general enact-
ments. But while this is no doubt true, the question
still remains whether the respondent's right to make
any use he desires of his property is not restricted-
and the legislature could undoubtedly restrict it-

(1) [1896] A.C. 88, at pp. 93, 94.
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by the specific enactments of section 300 of the charter. 12

I will therefore endeavour to answer this question by TFH CT
Or MONTREAL

considering subsections 44, 44a and 55 of section 300. OA

Subsection 44 speaks about regulating the height, ligau J.

construction and materials of all buildings as well as -

the architecture, dimensions and symmetry of build-
ings in certain streets, and the city is authorized to
prohibit the construction of buildings not conforming
to such regulations and to cause their demolition if
necessary. In my opinion this subsection does not
help the appellant.

Subsection 55 concerns the prohibition of "offensive
or unwholesome" businesses, establishments or build-
ings which the city is empowered to prohibit "within
the city or within one mile of the limits thereof." It
surely cannot be contended that this subsection would
apply to a commercial building or a public garage on a
street like Mance Street, for if it does the appellant
could prevent the erection of public garages or com-
mercial buildings anywhere within the city or within a
further radius of one mile. And as to the power to
determine the localities where certain manufactories
or occupations may be carried on, it seems sufficient to
say that By-law No. 570 does not profess to do any-
thing of the kind. The appellant in his factum cites
by-law No. 551, which prohibits the erection on either
side of Sherbrooke Street between St. Denis and City
Councillors Streets, of any public garage, but the
by-law here under consideration goes much further
and purports to reserve a part of Mance and other
streets for residential purposes exclusively.

There remains only subsection 44a which allows the
city to regulate the "kind 'of buildings" (in the French
text "le genre des constructions") that may be erected
on certain streets, parts or sections of streets or on
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1920 any land fronting on a public place or park. It was
THE CITY suggested that by "kind of buildings" is meant theOF MONTREAL

MORG regulation of the mode of construction, architecture,

Mi-nana . materials, dimensions, height, etc. But that matter is
- already dealt with in subsection 44, which exhausts the

subject in so far as the mode of construction, materials,
and the architectural properties of buildings are con-
cerned, so the "kind of buildings" referred to in sub-
section 44a, which was added to the charter by a
subsequent amendment, must be the kind, either
residential, commercial or industrial, of buildings
which may be erected in certain locations. The
description of these localities as being certain streets
or parts or sections of streets or land fronting on any
public place or park would indicate that it was intended
to preserve to certain locations a more select or refined
character, which, it is urged, is eminently desirable
in a large modern city. The evidence shews that
Mance Street, above Sherbrooke Street, was an
exclusively residential street before the construction
of the respondent's garage, and that after the opening
of this garage, the neighbours were awakened at all
hours of the night by the tooting of motor cars for
admission to the garage, which of course was a decided
nuisance to the immediate vicinity. The evidence
is also that there is a repair shop in connection with
this garage, and this would well come within the
description of a "workshop" which is among the build-
ings or establishments which subsection 44a permits
the city to prohibit in certain streets, parts or sections
of streets or land fronting on any public place or park.

I have not lost sight of the possible suggestion that
the words "the kind of buildings" should be restricted
to the kind enumerated below, to wit, factories, work-
shops, etc. It may also be said that the word "con-
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struction" in connection with the enumeration would 1920

be useless if the regulation of the "kind of buildings" THE CITY
OF MONTREAL

that may be erected applies to all buildings that could Mo.GAN
be constructed in the localities indicated. I think I
however that the two clauses are severable and bear -

on different subjects. In the first the question is of
the kind of new buildings that may be erected, in the
second of the fitting up of existing buildings for the
enumerated purposes, and in the latter case I under-
stand the word "construction" in the sense of "altera-
tion" or "fitting up" for a certain purpose. There
obviously can be no "construction" of billiard-rooms,
pigeon-hole rooms or butcher stalls, in the same sense
as the "construction" of a new building. I conse-
quently think that the introductory clause of subsection
44a is not cut down by the enumeration, from which
moreover it is separated by an independent provision.

I would therefore conclude that under subsection
44a the appellant could prevent the construction of
any buildings other than residential ones on the part
of Mance Street mentioned in the by-law, and this
would exclude the public garage which the respondent
claims to have the right to build there.

We now have to consider the terms of By-law 570.
The vital enactment of this by-law is contained in

the words:-

The following streets are reserved exclusively for residentia
purposes:

Durocher, Hutchison, Mance, St. Famille and St. Urbain streets,
between Sherbrooke Street and Pine Avenue.

It is contended that this enactment is too vague to
have any meaning. I cannot agree with this conten-
tion. The reservation of these streets exclusively
for residential purposes means that no buildings other
than what can properly be considered as residential
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1920 ones may be erected on them. It is sdid that this
THE CrTy would exclude buildings such as churches or schools.

Or MONTREAL

MOGAN. It is unnecessary to express any opinion on this point,
- for it is obvious that the respondent's public garage
- is not a residential building. And I may add, merely

as an apt illustration, that the Municipal Act of
Ontario (R.S.O. 1914, ch. 192, section 406, subsection
10), empowers cities and towns to pass by-laws for
declaring any highway or part of a highway "to be a
residential street," and this language would certainly
prevent the erection, on a street declared residential,
of a public garage such as that of the respondent.

I am therefore of opinion that By-law 570 is suffi-
ciently supported by subsection 44a and that it
suffices to render the respondent's public garage an
unlawful one.

It is said that the by-law provides a penalty and
that .this penalty only, and not the demolition of the
building, can be claimed. There are no doubt cases
where this argument has successfully been made, but
I do not think that here the imposition of a penalty
deprives the appellant of any other remedy to prevent
the erection of a building in violation of the by-law;
on the contrary, Art. 1066 of the Civil Code clearly
allows the demand for the demolition or undoing of
anything done in breach of an obligation. The facts
here are that as soon as it was discovered that the
respondent intended to build a public garage fronting
on Mance Street, the appellant notified him to desist
and he then promised to convert his building into an
apartment house, and actually asked for, and ob-
tained, a building permit for this purpose, and wrote
to the appellant that he had not proceeded with the
work on the Mance Street end of the building except
in accordance with the new plans and permit. The.
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respondent subsequently decided to complete the 12

building as a public garage, but he did so at his own TF CiTm

risk, and his pretext that his tenant refused to consent -.
MoBGAN.

to its being converted into an apartment house, is MnuntJ.
certainly no excuse for the violation of the by-law. -

It is said that the appellant authorized by the
building permits which it gave to the respondent the
construction of a public garage on Mance Street.
The building permits do not bear this construction,
for they are limited to the construction of a public
garage on lot 67, which is not on Mance Street, and do
not allow the construction of a public garage fronting
on Mance Street and situate on the rear part (looking
from Sherbrooke Street) of lot 43-1 which abuts both
on Sherbrooke and Mance Streets.

Objection is also made to the name of "Mance
Street" in the -by-law, the real name being "Jeanne
Mance Street." But there is no doubt as to the
identity of the street meant to be dealt with, and the
objection cannot be entertained.

I think therefore that the appellant is entitled to
succeed, but I would allow the respondent six months
to change the destination of his building so as to con-
form with the by-law, and on his failure to do so I
would grant the prayer of the appellant for the demo-
lition.

The appeal should be allowed with costs here and in
courts below.

Appeal allowed with costs.

Solicitors for the appellant: Laurendeau, Archambault,
Damphousse, Jarry, Butler
& St.-Pierre.

Solicitor for the respondent: T. P. Butler.
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1920 INTERNATIONAL TYPESET-
*Feb. 10, 11. TING MACHINE CO. (DEFEND- APPELLANT';
*May 4.

ANT) .........

AND

J. C. FOSTER AND E. H. McAR- RESPONDENTS.

THUR (PLAINTIFFS) ............... f

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Conyany-Debenture-Lien-Registration-Priority-"Bills of Sale
Ordinance," N.W.T. Ord. Cons. (1915) c. 43-"Ordinance respecting
Hire Receipts and Conditional Sales of Goods," N.W.T. Ord. Cons.
c. 44-Alta. S. (1916) c. 3, s. 8.

A manufacturing company, under a conditional sale agreement, sold in
1913 certain machinery, and in 1915 the purchaser gave to F. as
security for an advance of money a "first mortgage debenture"
thereon which was declared to be "a specific charge" as regards
the "fixed assets" of the purchaser but was never registered. In
1916, the legislature amended the law respecting conditional
sales and it was then provided that, unless a renewal statement
of the amount due was registered every two years, the condition
of the agreement "should cease to have effect." The vendor did
not comply with the provision.

Per Davies CJ., Idington and Brodeur JJ.-By the failure of the
vendor to renew the registration of its lien agreement, the priority
of the lien over F.'s debenture was lost.

Per Duff and Mignatilt JJ. (dissenting)-F.'s debenture is a mortgage
within the meaning of "The Bills of Sale Ordinance" and, not
having been registered, is void against the vendor who is a
creditor of the purchaser. Grand Trunk Pacific Railway Co. v.
Dearborn (58 Can. S.C.R. 315), followed.

Judgment of the Appellate Division (1919) 2 W.W.R. 652) affirmed,
Duff and Mignault JJ. dissenting.

* PRESENT:-Sir Louis Davies CJ. and Idington, Duff, Brodeur
and Mignatilt JJ.
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PPEAL from the judgment of the Appellate Division 1920

of the Supreme Court of Alberta (1) affirming INTER-
NATIONAL

the judgment of Ives J. at the trial (1) and maintaining TYPESETTING
MACHINE CO.

the respondent's, plaintiff's, action. E.
FOSTER.

The material facts of the case and the questions in The Chief
issue are fully stated in the above head-note and in the Justice.

judgments now reported.

R. B. Bennett K.C. for the appellant.

H. P. 0. Savary K.C., for the respondent.

THE CHIEF JUSTICE.-The issue in this appeal was
an interpleader one to determine the prioriiy of the
parties' rights to certain property of the Press Pub-
lishing Company, Limited, under the respective
securities of the litigants.

I am of the opinion that the decision of the trial
judge,. Mr. Justice Ives, was correct, namely, that the
failure of the defendant appellant to renew the
registration of its lien agreement on the 3rd day of
October, 1917, when the previous registration expired,
had the effect of losing the priority of the defendant's
lien agreement over the plaintiff's debenture.

This judgment was unanimously. concurred in by the
Appellate Division.

The appeal, therefore, should be dismissed with
costs.

IDINGTON J.-f, as I submit we must, we strictly
observe the terms of the interpleader issue herein and
read it in light of the facts leading up to its framing
and apply the relevant law, the question raised by this
appeal is in a very narrow compass.

(1) [19191 2 W. W. R. 652.
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The appellant, under a conditional sale agreement,
INTER- agreed to sell for $2,150 in 1913 to the Press Publishing

NATIONAL
TYPESETTING Company, Limited, some printing machines and
MACHINE CO.

F- delivered same to the latter.
FOSTER.

To J. The said Press Publishing Company in 1915, gave
to the respondents as security for an advance of
$6,763.47, a first mortgage debenture, the validity of
which as such is not impeached.

The Press Publishing Company, Limited, became
insolvent and its property was seized by the sheriff
under executions of other creditors than parties
hereto and the landlord had later placed in his hands
a warrant to distrain for rent. Thereupon an order
was made for its winding up.

In the course of proceedings thereunder it was
decided by the creditors and others concerned, and
affirmed by an order of the Master at Calgary, to
transfer to the respondents as holders of said deben-
tures, all the assets, undertaking and business of said
company, free from all liabilities of the company
subject only to such liens or charges as might exist
therein for taxes

or under chattel mortgages or lien notes or agreements or claims for
rent entitled to priority over the said debenture but reserving to the
said Edward H. McArthur and the said James C. Foster, Jr., all rights
which they might have, notwithstanding this order, to resist or contest
any claim of mortgage or lien upon the said assets, be and the same is
hereby approved.

The Order of the Master proceeded further thus:-

And it is further ordered that the Liquidator be and it is hereby
authorized and empowered to carry out and complete such settlement
and to sell and transfer unto the said Edward H. McArthur and James
C. Foster, Jr. all of the assets, undertaking and business of the said
Company, subject to such mortgages and liens as may appear to be a
charge thereon in priority to the charge created by the Debenture held
by them, and that the acceptance of such transfer shall not prejudice
or affect any rights which the said Edward H. McArthur and the
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said James C. Foster, Jr. have, or, but for the making of this Order 1920
and the transfer hereunder, might have had to resist or contest any
such mortgage, lien, charge or encumbrance, and they shall take and NATIONAL

hold said assets, undertaking and business subject only to such mort- TYPESETTING
MACHINE CO.gages, liens, charges and encumbrances as are or were prior to the V

making of this order, entitled to priority over the charge created by FosTER.

their said debenture, but reserving unto the Intertype Corporation Idingtn J.
only the right to contest the validity of the debenture held by the
said Edward H. McArthur and James C. Foster, Jr., and to take such
action or proceedings at its own expense and for its own benefit only as
it may see fit, to set aside the same for the purpose only of recovering
the amount owing by the Company to the said Intertype Corporation.

F. Clarry,
M.C.

The issue arising out of the foregoing is as follows:-
Whereas the above named James C. Foster, Junior, and Edward

H. McArthur affirm, and the above named International Typesetting
Machine Company and J. V. Drumheller deny, that certain goods and
chattels formerly in the possession of The Press Publishing Company,
Limited, seized by the Sheriff of the Judicial District of Calgary under
Warrant of Distress from W. R. Hull, are the property of the plain-
tiffs, or that the plaintiffs have the right to possession thereof, as
against the defendants, or either of them; and it has been ordered
by order of the Master dated the 14th day of January, A.D. 1919,
that the said question shall be tried by a Judge without a Jury at
Calgary at a date to be fixed by the Clerk of the Court.

The appellant by its solicitors then gave a written
admission of facts for the purposes of this "action,"
admitting respondents' advance; that it was made on
the express condition that a debenture would be issued
to respondents to secure its repayment; and further in
detail admitted all the legal requirements to constitute,
in my opinion, the validity of the debenture, and admit
non-payment of the money; and that respondents are
the holders of the debenture and had made demand for
payment, and that yet it remains unpaid.

There was no reservation of any kind in the appel-
lant's favour in the admission.

The appellant was not at the time of its making the
agreement of sale with the Press Publishing Company
in law bound to renew its registration of such lien
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1920 agreement as it had, but long before the seizure by the
INTER- sheriff the law was changed by an amendment of the

NATIONAL
TYPESErTING statute of Alberta, 1916, chapter 3, section 8, which
MACHINE: CO.

FOTER. provided that unless registration is renewed

Idington J. any such agreement, proviso or condition as is mentioned in
Section 1 of this Act, shall cease to have effect and the property or
right of possession therein mentioned shall be deemed to have passed
to the purchaser.

The appellant made default in complying with
the law by failing to renew on 3rd Oct. 1918. .

As a result thereof I am of the opinion that its title
and right of possession passed to and became vested in
The Press Publishing Company, Limited, which was
the purchaser.

The moment that occurred, the respondent's claim
as against the Press Company became ipso facto opera-
tive upon that which had so passed and remained so
throughout.

Whether other creditors might, in turn, have sought
successfully to have impeached that- result, by reason
of any failure on the part of the respondents to register,
in any of the ways which the "Companies Act" or "The
Bills of Sale Ordinance" require, is not open on this
issue. It might conceivably be open to argument on
behalf of such creditors in a proper case. That does
not concern us, for all such matters are precluded by
the proceedings I have so fully recited leading up to
the order transferring the property then in liquidation
to the respondents.

And the form of the issue founded thereon, together
with the all comprehensive admission of appellant,
leaves no room for other creditors or even the appellant
itself to start a new issue.
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1920As this way of looking at the case seems to me quite I
impregnable, I need not pursue the matter further. XAMNAL

TYPESLnFINGI may, however, say that if I could find any flaw in MA Co.
V.

the process of reasoning I adopt, and had to consider SER.
the matter from the point of view taken by the court Idington J.
below, I could not see my way to reverse, though I do
see in that way of looking at the case a rather wider
field for argument not touched upon before us, which
rests upon the peculiar provision in "The Bills of
Sale Ordinance" contemplating evidently a renewal of
debenture mortgages, and again the registration of
them being provided in another place.

I confess I have not followed up these respective
provisions to see whether in force or not and concur-
rently so.

But if they are, I may be permitted to say, the
sooner the confusion they may create is removed by
legislation the better.

I think the appeal should be dismissed with costs.

DUFF J. (dissenting).-The debenture of the 5th
April, 1915, charges the "fixed assets" of the company
and the charge upon these assets is declared to be a
"specific charge." As regards the "fixed assets,"
therefore, I have no hesitation in holding that the
debenture is a mortgage within "The Bills of Sale
Ordinance," and, not having been registered, it is,
under the authority of the Dearborn Case (1), void as
against creditors.

By the order of the 27th of December, 1918, the
right was reserved to the appellant company alone to
contest the validity of the debenture as against the
appellant company and the issue directed to be tried is
in the following terms:

(1) 58 Can. S.C.R. 315.
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1920 Whereas the above named James C. Foster, Junior, and Edward
H. McArthur affirm, and the above named International Typesetting

NATIONAL Machine Company and J. V. Drumheller deny, that certain goods and
TYPESETrNG chattels formerly in the possession of the Press Publishing Company,MACHINE CO. Limited, seized by the sheriff of the Judicial District of Calgary under

FOSTER. Warrant of Distress from W. R. Hull, are the property of the plain-

Duff J tiffs, or that the plaintiffs have the right to possession thereof, as
- against the defendants, or either of them.

The right of the appellant company to contest the
validity of the debenture as against the respondents is
not open to dispute and the claim of the respondents as
affirmants in the issue must, therefore, fail.

BRODEUR J.-I am of opinion that this appeal should
be dismissed. I concur with my borther Idington.

MIGNAULT J. (dissenting).-The appellant, in Oc-
tober, 1913, had sold to The Press Publishing Co.,
Limited, a machine described as "one model A Inter-
type," for $2,150, the price being payable by
instalments, and the title to the property remaining
in the appellant until full payment of the purchase
price, which however was never fully paid. The
agreement was registered as required by the "Ordi-
nance respecting Hire Receipts and Conditional Sales
of Goods" (ch. 44 of the Ordinances of the Northwest
Territories). In 1916 an amendment was adopted
requiring the filing of an annual renewal statement,
and the appellant failed to file this renewal statement
as it should have done on the 3rd October, 1918, the
effect of this failure being, in the words of the statute,
that the agreement
shall cease to have effect, and the property or right of possession therein
mentioned shall be deemed to have passed to the purchaser or bailee.

On that date however, 3rd October, 1918, the
appellant's solicitors sent a distress warrant to the
sheriff with instructions to seize the machine, and on
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the following day the sheriff answered that the goods !
were under seizure under a landlord's warrant so NPR-

that it would not be necessary to seize under the TYPESETG

appellant's warrant, but that he (the sheriff) had FoSTE.

placed the warrant on file and would protect the legal Mignault J.
amount of the appellant's claim in the event of sale.

While the appellant's title to the machine in question
was fully protected by registration, the respondents
obtained from the Press Publishing Company, Limited,
a first mortgage debenture for an advance of $6,763.47,
carrying interest at seven per cent and dated the 5th
April, 1915. This debenture contained the following
clauses:-

3. The company hereby charges with such payments its under-
taking and all its property whatsoever and wheresoever, both present
and future and such charge under this debenture as regards the comp-
any's fixed assets and good-will is to be a specific charge, and as regards
the company's other assets is to be a floating security, but so that the
company is not to be at liberty to create any mortgage or charge on its
property ranking in priority to or pari passu with this debenture.

4. The company may at any time, without notice, pay off this
debenture.

5. The principal moneys hereby secured shall immediately become
payable if an order is made or an effective resolution is passed for the
winding up of the company.

The respondent's debenture was never registered in
the Registration Office under "The Bills of Sales
Ordinance," nor was it registered with the registrar of
joint stock companies.

By "The Bills of Sales Ordinance" chapter 43 of the
Ordinances of the Northwest Territories, section 6):

Every mortgage or conveyance intended to operate as a mortgage
of goods and chattels which is not accompanied by an immediate
delivery and actual and continued possession of the things mortgaged,
shall within thirty days from the execution thereof be registered * * *

79089-281
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and section 11 provides that a mortgage not registered
shall be absolutely null and void as against creditors of the mort-

TYPEsETrlNG gagor and against subsequent purchasers or mortgagees in good
MAC"NE Co. faith for valuable consideration.

V'.
Fos-a. In Grand Trunk Pacific Railway Company v. Dear-

Mignault J.
M l ' born (1) this court held that the word "creditors"

as used in section 17 of this ordinance-and the opinions
of the judges shew that the meaning of this word in
sections 11 and 17 was considered for purposes of
construction-means all creditors of the mortgagor,
and not merely execution creditors. It would therefore
appear that even if the appellant is not an execution
creditor, its status as a contract creditor of the Press
Publishing Co., Limited, would entitle it to treat the
mortgage debenture of the respondents, if subject to
registration, as being absolutely null and void.

The respondents, however, contend that their deben-
ture was not subject to registration. The learned
trial judge, whose judgment was affirmed by the
Appellate Division of Alberta, accepted this conten-
tion. He said:-

Clearly the security is not a mortgage but a charge and does not
come within the provisions of "The Bills of Sales Ordinance" accord-
ing to the cases, Johnston v. Wade (2), and the cases there cited.

I cannot, with respect, agree with this construction
of the debenture or of the ordinance. The debenture
expressly states that it is to be a specific charge as
regards the company's fixed assets and good-will. If
such a charge is not of the nature of a mortgage I
cannot see how it could affect the company's fixed
assets, and if it is a mortgage, it is null and void for
want of registration as regards the company's credit-
ors, and the appellant is undoubtedly a creditor of the
company.

(1) 58 Can RCR 315
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In Johnston v. Wade (1), the bond contained the 1

following conditions:- INTER-
NATIONAL

TYPEsErING
The company hereby charges with such payments its undertaking MACmNE Co.

and all its property real and personal, rights, powers and assets of every
kind and description, present and future, including its uncalled capital. -

Mignault J.
In the present case, as I have said, the bond expressly

provides that the charge under the debenture

as regards the company's fixed assets and good-will is to be a specific
charge, and as regards the company's other assets it is to be a floating
security.

This sufficiently distinguishes this case from John-
ston v. Wade (1), and also from several English decis-
ions relied on by the respondents, where the effect of
a floating charge was considered, for here, as to the
fixed assets of the company, the debenture was made a
specific and not a floating charge.

On this view of the case it does not appear necessary
to consider whether the appellant has or has not a lien
on the machine it sold to the Press Publishing Com-
pany, Limited. It is, however, contended that by the
amendment of 1916 it is provided that if the required
renewal statement is not filed the conditional sale
agreement

shall cease to have effect, and the property or right of possession
therein mentioned shall be deemed to have passed to the purchaser or
bailee.

I would think that this enactment would not render
the agreement void inter partes (see also Stuart Manu-
facturing Co. v. Whitaker (2)), but it appears sufficient,
as regards any mortgage created-by the respondent's
debenture, to say that the appellant was and is a
creditor of the Press Publishing Company, Limited.

(1) 17 Ont. L.R. 372.
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1920 I have hitherto discussed the questions submitted as
INTR- they were presented by the learned counsel of both

NATIONAL
TYPESETTING parties, each of whom denied the validity of the lien or
MACmINE CO.

Fv. charge claimed by the other. I may also add that
MOTE. both courts below dealt with the matter as involving

Mignault J.,
a question of priority between two rival claimants.

The question arose under an order of the Master in
Chambers, of the 14th January, 1919, subsequent to
the liquidation proceedings taken against the Press
Publishing Company, Limited. This order authorized
a settlement of the claim of the respondents by trans-
ferring to them all the assets of the company free and
clear of all debts and liabilities of the company, but
subject to such mortgages, liens, charges and encum-
brances as are or were, prior to the making of the
order, entitled to priority over the charge created by
the respondent's debenture, reserving unto the appellant
only the right to contest the validity of the debenture,
and to take proceedings to set aside the same for the
purpose only of recovering the amount owing by the
company to the appellant.

Then an interpleader order was made on the 22nd
February, 1919, stating as follows the question to be
decided:

Whereas the above named James C. Foster, Junior, and Edward
H. McArthur affirm, and the above named International Typesetting
Machine Company and J. V. Drumheller deny, that certain goods
and chattls formerly in the possession of the Press Publishing Comp-
any, Limited, seized by the sheriff of the Judicial District of Calgary,
under warrant of distress from W. R. Hull, are the property of the
plaintiffs (Foster and McArthur), or that the plaintiffs have the right
to possession thereof, as against the defendants (International Type-
setting Company and Drumheller) or either of them; and it has been
ordered by order of the Master dated the 14th day of January, A.D.
1919, that the said question be judged by a judge without a jury at
Calgary, at a date to be fixed by the Clerk of the Court:
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Therefore let the same be tried accordingly. 1920

On the question thus submitted, I am of opinion, N

for the reasons above stated, that this question should CO.

be answered in the negative. I do not however wish FoSER.

to be understood as passing in any way on the rights Migntu J.
of any creditor who had seized the machine in question,
if any such rights can now be asserted.

The appeal should, therefore, be allowed with costs
throughout.

Appeal dismissed with costs.

Solicitors for the appellant: Lougheed, Bennett & Com-
pany.

Solicitors for the respondents: Savary, Fenerty &
Chadwick.
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1920 PETER HEICHMAN (DEFENDANT)..APPELLANT;

*May 19.
*June 21.

AND

NATIONAL TRUST COMPANY)RESPONDENT.
(PLAINTIFF).......................f

ON APPEAL FROM THE COURT OF APPEAL FOR SAS-

KATCHEWAN.

Marriage- Contract- Ante-nuptial representations- Administrators.

H., desiring to marry S.'s daughter, went with S. to H.'s father, who
verbally told them he was giving to H. some land and certain
chattels. S. then consented to the marriage, which took place
afterwards. H. and his wife resided on the land and brought
there some of the chattels but after H.'s death, his father removed
them.

Held that H.'s administrators could enforce the transfer of the land
and the recovery of the chattels against H.'s father.

Held also that H.'s father was bound to make good his representations
on the faith of which the marriage took place. Mignault J.
dubitante.

Per Mignault J.-The ante-nuptial promise by the father was a contract
of gift and the subsequent marriage was a valuable consideration
to support it.

Judgment of the Court of Appeal (13 Sask. L.R. 22; [1920] 1 W.W.R.
220) affirmed.

APPEAL from the judgment of the Court of Appeal
for Saskatchewan (1) affirming the judgment of the
trial judge and maintaining the respondent's action.

*PRESEr:-Sir Louis Davies C.J. and Idington, Anglin, Brodeur
and Mignault JJ.

(1) 13 Sask. L. R. 22; [1920] 1 W.W.R. 220.
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The material facts of the case and the questions in 1

issue are fully stated in the above head-note and in REICHMAN

the judgments now reported. mAnONAL
Tust Co.

The Chief
Geo. A. Cruise for the Appellant. Justice.

J. M. Stevenson for the respondent.

THE CHIEF JUSTICE.-I must say that, alike during
the argument at bar and since then during my reading
and examination of the case and factums, I entertained
some misgivings as to the soundness of the judgment
appealed from.

The question seems to me reduced to this: Had
Stephen Heichman, the defendant's son, at the time
of his death such a cause of action as entitled him to
maintain an action against his father either for specific
performance of his alleged agreement to give and
convey to him the two-quarter sections of land in
question or, in the alternative, for damages, as claimed
in the statement of claim. If he had not, it goes
without saying that the plaintiff company, as admin-
istrator of his estate, could not maintain the action.

I .have reached the conclusion that the findings of
fact by the learned trial judge are clearly such as the
evidence justified. His rejection of the evidence of
Paul Serak and his complete discrediting of him and
his acceptance of the evidence of Solinak and Anto-
nenko as to what took place between the father and
the son when the written document signed by the
defendant, the father, purporting to evidence that he
had conveyed the half-section of land in question to his
son was read and that this was done and intended to
be done in consideration of his son marrying Mary,
the daughter of the witness Solinak, coupled with the
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1920 fact that such document satisfied the father of the
HEICHMAN intended bride who gave his consent to the marriage

V.

NATIONA which shortly afterwards took place, satisfy me
TRUST Co.

TheChief that the judgment of the Court of Appeal was right
Justice. and the ground on which it was based of estoppel was

sound.

The deceased son was induced to change his con-
dition in life and enter into a marriage with Mary
Solinak on the explicit statement made and the
written document signed by defendant and read by
the son in the father's presence to his future father-in-
law that he, the son, was the owner of the half-section
of land in controversy, as he, the father, had trans-
ferred the half-section to his son or was about doing so.

It does seem to me that the son having been thus
induced to change his condition in life and assume
the duties and responsibilities of married life could
enforce that contract as against the father, the defend-
ant herein, and that the latter would, in equity, be
estopped from repudiating his representations of fact
respecting the ownership of the half-section in question
or "from setting up his own iniquity as a defence."

The representations of fact made by the defendant
and which resulted in the marriage of his son related
to, and covered as well, the personal property involved
in the action. His representations were that he was
giving the half-section of land to his son and the
horses and machinery necessary to work the same.

I concur in the judgment of the Court of Appeal as
stated in the reasons for judgment of Mr. Justice
Newlands on the main and substantial question
before us, which I think is sufficiently supported by
the authorities to which he refers.
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I cannot, however, agree with respect to the point 1920

of a partnership reference on which he thinks an HEICIMAN

amendment of the trial judge's judgment should be NAWONAL
TRST CO.

made. No such question was pleaded by the defend- -
The Chief

ant, or in issue, or thrashed out at the trial and I Justice.
would restore the trial judge's judgment unamended,
excepting that the extension of the time given for the
return to the plaintiff of his personal property should
date from the day of this judgment.

I think this appeal should be dismissed with costs.

IDINGTON J.-I am of the opinion that the finding
of facts by the learned trial judge was amply justified
by the evidence assuming he was right, as a perusal of
the relevant evidence assures me he was, in utterly
discrediting the witness Serak as he did in a minor
degree the appellant.

It might have been more satisfactory had the
learned trial judge expressly said his finding was
arrived at and intended to be applied in light of and
in conformity with the statement of the law correctly
stated by the learned judges in the Court of Appeal.

There is no doubt that they viewed the facts
disclosed in the evidence as relevant to the principles
of law upon which they proceeded.

It is very easy to confuse a representation of an
existent fact with a promise to produce a condition
of things in harmony therewith.

I see no reason to think that the Court of Appeal has
done so and thereby erred in the application of the
relevant law upon which they rely.

The mode of thought, and expression given thereto
through interpreters, as in this case, is much more
likely to have been correctly appreciated by the
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1-2 learned judges in appeal, by reason of their experience
HEIMAN in dealing with the like incidents of a trial in theV.

oATOT province of Saskatchewan, than we who have not had

Idington J the same, though possibly something analogous, in
-- our respective experience.

We should, therefore, be slow to reverse in such a
case where we find the Court of Appeal has correctly
apprehended the principle of law upon which they
profess to act and apply thereto the evidence presented
under such like difficulties.

Moreover, it is quite clear that what Solinak saw
appellant about, was to be assured of the existent
financial condition of his proposed son-in-law, in
order to secure the future happiness of his daughter
whose marriage he was being asked to consent to.

He left convinced by the appellant's actual repre-
sentations and conduct that what had been done to
satisfy him in that regard had in fact, by and in
conformity with the representations or silence giving
consent thereto as actual representations of fact,
been accomplished.

I am, therefore, not disposed to act upon mere
criticism of forms of expression of an interpreter
suggesting another possible meaning than that which
the court below has placed thereon, when clearly
seized, as that court seems to have been, of the prin-
ciple of law to which the evidence must be applied.

I therefore think the appeal fails.
But in regard to the cross-appeal I doubt if the facts

in any way one can look upon them, give any title to
the measure of relief which the court below has given.

If the parties are well advised they can reach a
much more equitable result than anything based
either upon the assumption of any partnership to be
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implied from the facts or adjustment based thereon, 120

or anything analogous thereto, and would suggest HEICHMAN

they attempt same before the cr6ss-appeal is finally o-n&
disposed of. Idington J.

In the event of-ittheir failure we must dispose of
same as best we can.

Meantime I would dismiss the appeal with costs
and suspend the disposition of the cross-appeal for
such brief period as the parties may intimate a desire
for their attempting to consider same.

ANGLIN J.-Although I was at first somewhat in
doubt, on further consideration of the evidence of
Efram Solinak and George Antonenko, in the light of
all the circumstances, I think it sufficiently supports
the finding that a representation was made by the
defendant that his son, Stephen, was the actual
beneficial owner of, if not the legal bolder of the title
to, the half-section in question. I see no good reason
why .the plaintiff, as personal representative of Ste-
phen Heichman and as trustee for Mary Heichman,
whose intermarriage took place, as the defendant
knew was intended, on the faith of that representa-
tion, cannot maintain this suit. It is not necessary
to discuss the other grounds of action preferred by
the plaintiff, viz., actual conveyance and contract to
convey. For the reasons more fully stated by Mr.
Justice Newlands I would dismiss the appeal with
costs.

BRODEUR J.-This is an action instituted by the
administrator of the deceased Peter- Heichman for a
transfer of a half-section of land in Saskatchewan and
the return of certain chattels.
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1920 The deceased was married to Mary Solinak under
HI-CMAN the following circumstances:

V.

NATIONAL~
TRUST CO. He went to see her at Battleford where she was
Brodeur J. living and she expressed then her willingness to

marry him provided her father would be agreeable.
The father of the bride, before giving his consent,
wanted to know about the financial situation of the
young man, met his father and there it was repre-
sented to him that the prospective son-in-law was the
owner of the half-section in question in this case
and of certain chattels. He was shewn a typewritten
paper describing the son as the owner. The father of
the young girl was satisfied with the representations
made and the marriage took place a short time after-
wards.

The young man and his wife resided with his father
for a while and then went to settle on this half-section
where he died a few months after.

After his death (the young wife being herself very
sick) his father brought her to his house- and
removed all the chattels from the half section, and
even the money which the young couple possessed.

Soon after the young wife was removed to some
other place and the present action in recovery of the
land and of the chattels is now instituted.

The defendant claims that his son was to give him
a certain sum of money, viz., $3,000, and that credit
was to be given on the purchase price of the half-
section and that the contracts to that effect, though
drafted, were never executed.

The evidence is somewhat conflicting as to what was
said and done; but the trial judge and the Court of
Appeal accepted the evidence of the plaintiff.
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This evidence shows that the defendant represented 1992

to the father of the bride that hi's son was the owner HcAN

of the property in question and that the payment of a NTOA

sum of $3,000 was never mentioned.
Brodeur J.

What has become of the slip of paper which was
read at the interview between the two fathers ?
The respondent denies its existence but the court
has found that such a document was read. Has
this document been taken by the appellant from the
house of his son when he took away everything,
even the money? Of course the appellant denies
that but such a thing might have occurred.

There is no doubt that the evidence as accepted by
the courts below is to the effect that the appellant
represented that his son was the owner of the land
and chattels in question. The law is that where
upon proposals of marriage third persons represent
anything material in a light different from the truth
they shall be bound to make good the statement they
make. Monteftori v. Montefiori (1), Mills v. Fox (2).

The appeal should be dismissed with costs.

There is a ckross appeal.

The trial judge has charged the defendant with the
value of the whole crop. The evidence shows, how-
ever, that this crop had been put in by the defendant
himself and that he should not be charged with the
whole value thereof and a reference was ordered to
determine what amount should be' properly charged
to the defendant. The cross-appeal should be held
over in order to give the parties an opportunity to
settle.

(2) 37 Ch. D. 153, at p. 162.
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12 MIGNAULT J.-In this case the evidence is very
HErCEAN conflicting and the learned trial judge, on the vital

NANAJ fact as to the ownership by the appellant's son, Ste-

Mignault j. phen Heichman, of the south half of section 30 of
township 38, believed the testimony adduced by the
respondent in preference to that of the appellant's
witnesses. He did not, however, state specifically the
facts found by him, being content with saying that he
found that the facts were as alleged by the witnesses
on behalf of the respondent. Reference must there-
fore be had to this testimony, which was taken through
an interpreter, the witnesses being Russians.

The story is that Stephen Heichman desired to
marry Mary Solinak and asked the latter's father,
Efram Solinak, to allow the marriage, pretending
that he owned two farms. Thereupon Solinak, to
make sure of Stephen's prospects in life, went with
Stephen and one George Antenenko to see the appel-
lant. I quote from his testimony.

Q. What was said to Peter Heichman?
A. I told Peter Heichman, "Your son wants to marry my

daughter."
Q. Yes?
A. Stephen told me that he had two farms, that you were giving

him four horses and all the machinery.
Q. Yes?
A. Peter Heichman then said, "Yes, I am giving those."
Q. Did he say he was giving the land too, as well as the machinery?
A. Then I asked, "In whose name stands the land? Is the land

standing?"
Q. Yes?
A. "The land is in my name but I am giving it to him. He is my

son."

Antenenko swore:

Q. What took place?
A. We came over there to Peter Heichman's after 12.
Q. Yes?
A. Only John was home, and the children. Stephen then told

John to go and get the father.
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Q. Yes? 1920
A. Then the father came and we got acquainted.
Q. Yes? H.

A. Solinak then started to ask questions. NTrsCon.

Q. What about?
A. "Your son wants to marry my daughter." Mignault J.
Q. Yes?
A. 'He says he has two farms, four horses, and all the machinery."
Q. Solinak said that to Peter?
A. Yes.
Q. And what did Peter Heichman say?
A. Peter Heichman then said, "Yes, that is right." Peter Heich-

man (should be Solinak) then asked in whose name was the land.
Q. Peter Heichman asked?
A. Solinak asked Peter Heichman in whose name was the land.
Q. Yes?
A. And Heichman then said, "It is in my name."
Q. Yes?
A. "Are you going to make this transfer over to Stephen?" "Yes,

all right."

That conversation took place late on Sunday
night, the 10th February, 1918. On the Monday
morning, the 11th, the appellant went with Stephen
to see a Justice of the Peace, one Paul Serak, and the
two afterwards returned with a typewritten paper,
which Stephen read to Solinak and Antenenko in
presence of the appellant. The former gives the
contents of the paper as read as follows:

I, Peter Heichman, give the south half of section 30, township 38,
range 11, to my son Stephen, to my son I am giving this land.

Antenenko's version is:-
I, Peter Heichman, turn over to Stephen Heichman the south of

30, half section 11-38; 38-11.

This satisfied Solinak and he consented to the
marriage and returned home. The marriage took
place on March 1st, Stephen brought his wife home,
and afterwards the appellant built him a house on
the south half of section 30, where he resided until his
death in October of the same year.

79089-29
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92 The difficulty of the respondent's case is no doubt
HEICHMAN increased by the fact that if such a paper ever existed

V.

WATIONAL it has disappeared, and this renders it imperative toTRUST CO.

mgnaula. carefully scrutinie the secondary evidence by which
- it is sought to prove its contents. The same critical

scrutiny must be directed to the evidence by which
the appellant attempted to contradict this secondary
proof, for he afterwards called Paul Serak, the Justice
of the Peace whom the father and son went to see on
February 11th, and Serak stated that he had drawn
up a paper purporting to be a receipt from the appel-
lant to Stephen for the sum of $3,000, as a first pay-
ment on some land, and he is not sure whether the
land was described in the receipt. Serak also said
that he had subsequently prepared a formal agree-
ment of sale of the land in question which was never
signed, and one of the copies of which he files. The
trial judge however did not credit Serak's testimony,
and the alleged receipt is not produced, so I will not
further consider Serak's story.

Apparently the learned trial judge considered the
evidence sufficient to show that a gift had been made
by the father- to the son in consideration of the lat-
ter's marriage to Solinak's daughter. In the Court
of Appeal, the learned Chief Justice of Saskatchewan,
very reluctantly he said, acquiesced in the strong
findings of the trial judge. Mr. Justice Newlands,
with whom Mr. Justice Lamont concurred, based his
judgment in favor of the respondent on a representa-
tion made by the appellant to Solinak, Antenenko and
Stephen Heichman, that he had given this farm
and the implements to Stephen, estopping the
appellant from n6w denying the truth of this
representation.

438
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Mr. Cruise, who very ably argued the case on 1920

behalf of the appellant, contended that if the respond- HEICHMAN

ent relied on a contract of gift by the appellant to N

Spephen, no action could be taken on such a contract Maun J.
under the statute of frauds in the absence of a mem-
orandum signed by the appellant. He further urges
that no sufficient consideration has been shown for a
gift of, or a promise to give, the land to Stephen. And as
to the claim of estoppel founded on representation,
Mr. Cruise argued that there was no representation of
an existing fact, but at the most a representation, in
the first interview, that the appellant would make
over the land to Stephen. In regard to the document
read in the second interview, Mr. Cruise urged that
no existing fact was then represented but merely a
statement made as to its contents. He further
contended that if there was any representation, it
was made to Solinak who is not a party to the action.

As to the contention based on the statute of frauds,
I may say that the appellant did not plead the statute.
Moreover this contention 'is fully answered by the
evidence given by Solinak and Antenenko and believed
by the learned trial judge of the contents of the writing
read by Stephen in the appellant's presence, which
writing was stated to have been signed by both the
appellant and Stephen. This writing, it is true,
has disappeared, but evidence was made without
objection of its contents and I have no doubt that
where a sufficient memorandum in writing under the
statute of frauds is proved to have existed but to have
been lost, secondary evidence of its contents can be
made. As sworn to by both Solinak and Anto-
nenko, the document read by Stephen satisfies all the
requirements of the statute.

79089-291
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19 Then as to consideration, marriage is a valuable
HEICHMAN consideration to support an ante-nuptial promise

NATIONAL by a third person (Halsbury, Contract, No. 803).
TRUST Co.

%- Shadwell v. Shadwell (1), is in point. There the
- plaintiff's uncle had promised an annuity to the

plaintiff on hearing of the latter's intention to marry.
It was held that the marriage was sufficient considera-
tion to support the promise. Mr. Cruise attempted
to distinguish the case of Shadwell v. Shadwell (1) by
saying that here the promise was made to obtain the
consent of the prospective father-in-law to the mar-
riage and not to Stephen to induce him to marry.
It must not be forgotten however that Stephen was
the person chiefly interested in obtaining both the
consent of Solinak, which would permit of his mar-
riage, and the settlement on him of the land which
would aid him in discharging the added pecuniary
obligations resulting from his marriage. In the
words of Erle C. J. Stephen

may have made a most material change in his position, and induced
the object of his affections to do the same, and may have incurred
pecuniary liabilities resulting in embarrassments which would be in
every sense a loss if the income which had been promised should be
withheld. (Shadwell v. Shadwell (1) At page 174.

I must therefore think that the objection as to want of
consideration is not well taken.

Thus far I have considered the respondent's claim
in so far as it can rest on a contract. I think the trial
judge and the Chief Justice of Saskatchewan so viewed
it. As I have said, however, the two other judges of
the Court of Appeal preferred .to base their conclu-
sions on a representation made by the appellant that
he had given the land to Stephen, estopping him from
now denying the gift. I cannot free myself from

(1) 9 C.B. N.S. 159.
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doubt that this ground should be adopted. So 1920

far as there was representation, it would appear that HEICHMAN

it was solely made to Solinak, and Stephen, by reading N--om
TRUST CO.

the document signed by him and his father, was, in a --l
Mignault J.

way, a party to this representation. But so far as
there was a contract, it was made with Stephen and
my opinion is that it was sufficiently supported by
the consideration of Stephen's marriage. On this
ground I think the learned trial judge was right in
giving judgment to the plaintiff.

I would dismiss the appellant's appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Cruise, Tufts & Lindal.

Solicitors for the respondent: Bence, Stevenson &

I McLor g.
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as THE MONTREAL COTTON AND)
*May 20.
*June 21. WOOL WASTE COMPANY APPELLANT;

(PLAINTIFF)......................

AND

THE CANADA STEAMSHIP LINESIRESPONDENT.
(DEFENDANT)......................f

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF (QUEBEC.

Carriers-Liabslity-Damages-Bill of lading-Cost price-Market
value-Arts. 1073, 1074, 1675 C.C.

Where a bill of lading contains the following clause: "The amount of
loss or damage for which any carrier is liable shall be computed on
the basis of the value of the goods at the time and place of ship-
ment," the damages occasioned by the loss of a shipment of goods
must be calculated at the market value ot these goods at the time
and place of shipment, and not at the cost price of the goods to
the owner at the place where he bought them plus the charges
for freight.

Judgment of the Court of King's Bench (Q.R. 29 K.B. 186)
reversed.

APPEAL from the judgment of the Court of King's
Bench, Appeal side, Province of Quebec (1), modifying
the judgment of the Superior Court and maintaining
the appellant's action in part.

PRESENT.-Sir Louis Davies C.J. and Idington, Anglin, Brodeur
and Mignault JJ.

(1) Q.R. 29 K.B. 186.



VOL. LX. SUPREME OCURT OF CANADA.

The material facts of the case and the questions in 12

issue are fully stated in the above head-note and in ON

the judgments now reported. WOOc WASTE
C.

J. L. Perron K.C., for the appellant. CANADA

LINES.

A. Wainwright K.C., for the respondent.

THE CHIEF JUSTICE.-At the close of the argument
the court was unanimously of the opinion that the
appeal should be allowed and the judgment of the
trial judge restored on the ground that the contract
or bill of lading for the carriage of the goods fixed and
determined the damages for which the defendant
might become liable, namely, on the basis of the
value of the goods at the time and place of shipment.

The defendant company did not dispute their
liability for damages, the goods having been destroyed
by their negligence during their transit. The sole
question was as to the proper test by which their
liability for damages should be determined. The
defendant's contention was that their liability should
be determined from the cost to the plaintiffs of these
goods under their contract with the Dominion Textile
Co., Ltd., by which they agreed to purchase the entire
output of the mills for four cents per pound for one
year. That price so agreed to be paid was the value,
they contended, of the goods in Quebec on which
their liability should be based and determined.

The trial judge held that the true value of the goods
to the plaintiff under the contract of carriage was
not the cost or price at which they purchased them
from the mills but what they would fetch in the open
market at the time and place of shipment and assessed
the damages on that basis at eight cents per pound,
or $2,010.24.
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12 The Court of King's Bench (1) reversed this finding,
MONTREAL holding that the purchase price at which the plaintiffs

COTTON AND
vOOL WASTE bought from the mills was the test of value of theCo.

CANADA goods under the contract of carriage to them for the
STEAMSHIP loss of which only they could recover, and accordingly

LiNs.

- reduced the damages by half or to $1,005.12.
Justice. I am of opinion that the Court of King's Bench

erred in the test they accepted as to the value of the
goods at the time and place of shipment. That
value, I think, was not the price which under a yearly
contract for the entire output of the textile company's
mills they had bought the goods for, but the market
value of those goods to them at the time and place of
shipment of the goods. Their contract for the pur-
chase of the entire output of the mills may or may
not have been a good one; it may or may not have
been improvident. It is not evidence of the market
value of the goods at the time and place of shipment
which was proved independently as very nearly
double the cost to them from the mills. The carrier
had nothing to do with that price. If they had paid
double the market value, they certainly could not
recover such value from the carrier, nor can the fact of
their having purchased at less than the market price
at the time of shipment avail against the market
value. An ordinary purchase in open market would
be very different.

The evidence uncontradicted at the trial shewed
that the goods had been purchased by plaintiffs for
resale in Montreal where their market value at the
time of shipment was between 8 and 8 5-8 cents per

pound and that the only difference between the
market value in Quebec and Montreal was the cost of

(1) Q.R. 29 K.B. 186.
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carriage from Quebec to Montreal. This cost, $71.25, 120

was no doubt inadvertently not deducted from the MONTREAL
CO'IION AND

damages awarded in the Superior Court and must be, WOOL WASTE
Co.

of course, deducted now. V.
CANADA

STEAlSI1PIn some way or another which has not been explained LsMS.
this vital and necessary evidence of the market value The Chief

of the goods in Quebec at the time and place of ship- Justice.

ment was overlooked by the Court of King's Bench.
There, however, we find it in the record clear and dis-
tinct and uncontradi'cted, and so finding it must
render our judgment accordingly.

A question was raised during the argument as to
whether the bill of lading or contract of carriage was
not illegal as contravening the 4th section of the
statute 9 & 10 Ed. VII, ch. 61, but as the defend-
ants, respondents, so far from relying on that section
distinctly rest their case upon the validity of the
contract I do not deem it necessary to discuss the
question.

In my judgment the appeal must be allowed with
costs and the judgment of the Superior Court restored
with a reduction of the amount by the sum of $71.25,
the cost of the carriage between Quebec and Montreal.

The case of Wertheim v. Chicoutimi Pulp Co. (1),
is, I think, much in point in some of the material
points involved in this appeal. The head-note of
that case in the Law Journal report states the deci-
sion of their Lordships to have been, inter alia, as
follows:

Where a contract provided for the delivery of goods at a place
where there was no market for them, damages for non-delivery should
be calculated with reference to the market at which the purchaser, as
the vendor knew, intended to sell them, with allowance for the cost of
carriage.

(1) 80 L.J. P.C. 91; [1911) A.C. 301.
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1920 IDINGTON J.-The only evidence we have for our
MONTREAL guide as to the value of the goods in question when

COT1ON AND
Wooc WASTE destroyed, explicitly puts them at market prices in

Co.
-. Montreal supplemented by clear and express evidence

CANADA

STEAMSHIP of their value in Montreal at the time in question and
LiNEs.

further, in accordance with common sense that their
Idington J.

value in Quebec, the point of shipment in question,
was the same less the expense of transportation from
Quebec to Montreal.

Thus, even under the contract insisted upon by
the respondent-of the legality of which there may
be a doubt upon which I do not pass because the
point was not taken below-the value is amply demon-
strated.

What right has the respondent to reduce the value
to the cost price, at another point than Quebec, of
the goods which may have been got at a bargain, due
to business foresight on the part of appellant, long
before the time in question?

The appeal should be allowed with costs and the
damages assessed on the basis of the market value
sworn to.

ANGLIN J.-The defendants come into court admit-
ting liability. The sole question at issue is the measure
of damages to which the plaintiffs are entitled. The
defendants assert that that measure is fixed by the
terms of the special clause in the bill of lading under
which the goods were shipped for the loss of which
the plaintiffs sue. The plaintiffs contest the validity
of this special clause on the ground that it contravenes
s. 4 of c. 61 of 9 & 10 Ed. VII. (D.). But it is

* probably unnecessary to determine that question
and I express no opinion upon it.
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Assuming the validity of the special clause of the 1920

bill of lading relied upon, I find myself, with great MONTREAL

respect, unable to agree with the view, which seems WOL WASTE

to have prevailed in the Court of King's Bench (1), 0-A
CANADA

that by "the value of the goods at the place and time STEAMSHIP
LINES.

of shipment" (in this case Quebec) the parties meant Angin J.
the cost price of the goods to the owner at the place
where he bought them (in this case Montmorency)
plus the charges for freight. I find no justification
for such a departure from the ordinary meaning of
plain language. "Cost price plus freight" and "value".
are by no means the same thing. The utmost that
can be said is that the former may afford some evidence
of the latter.

The only evidence in the record is that the value
of the goods in question was the same in Quebec as in
Montreal, due allowance being made for the cost of
transportation; and the uncontradicted testimony is
that the goods could not have been replaced at the
time they were destroyed.

The only evidence of value was given by the plaint-
iff's manager who tells of actual sales in Montreal on
September 4th at 91 cents, on September 6th, at 8 7-8
cents and on September 26th at 8 cents. The learned
trial judge found the value at the date of the breach
(Sept. 12th) to have been between 8 and 8 5-8 cents a
pound. He fixed the value "within the terms of the
bill of lading"' at 8 cents a pound and allowed the
plaintiffs as damages on that basis, $2,010.24.

. Counsel for the appellant conceded at bar that
there should be a deduction from this amount of
$71.25 to cover cost of transportation. I rather
think it should be 44 /50 ths of that amount ($62.70)

(1) Q.R. 29 K.B. 186.
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1920 since six bags out of the fifty were duly delivered,
MONTREAL only 44 having been destroyed. The learned trialCOTTON AND

WOOL WASTE Judge appears to have fully intended to make this

AADA deduction as two considerants in his judgment shew.
STEAMSHIP He apparently omitted to do so when finally computing

LINES.

Anglin J the amount of the damages.
I would allow the appeal with costs here and in the

Court of King's Bench and would restore the judg-
ment of the Superior Court modified however to the
extent indicated.

BRODEUR J.-L'intim6e est une compagnie de
navigation qui, en septembre 1918, a requ , Qu6bec
de la Dominion Textile Co. quarante-quatre balles de
dichets de coton et s'est charg6e de les transporter A
Montreal sur l'un de ses bateaux.

Elle avait stipuld dans le connaissement que le
montant des dommages qu'elle pourrait encourir
devrait 6tre bas6 sur la valeur de ces marchandises
au port d'expidition, c'est-h-dire A Qu6bec.

Je serais port6 A croire que cette clause du con-
naissement ffit ill6gale si elle eut pour effet de res-
treindre ou de diminuer la responsabilit6 du propri6-
taire du navire, car je crois qu'elle violerait la "Loi du
transport des marchandises par eau" (9 & 10 Ed. VII,
ch. 61). Mais il n'est pas nicessaire de d6cider cette
question dans la prbsente cause, car le litige ne porte
que sur la signification des mots suivants du connais-
sement, "value of the goods at the place and time of
shipment."

L'appellant pretend que la compagnie de naviga-
tion, ayant perdu ces quarante-quatre balles de
d6chets, doit lui rembourser la valeur marchande de
ces balles, soit environ huit cents la livre. L'intimbe
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pr6tend qu'elle n'est tenue de rembourser que le prix 1920

d'achat, soit quatre cents la livre. La cour sup6rieure MONTREAL
COTTON AND

a d~cid6 en faveur de la demanderesse-appelante; WOOL WASTE

mais en cour d'appel l'intimbe a eu gain de cause (1). V.
,CANADIA

Les articles 1073, 1074 et 1075 du code civil nous sTAMSP
LINES.

indiquent comment les dommages-intirets doivent B
Brodeur J.

6tre calculds. Si un contrat est inex~cut6, les dom-
mages-intir~ts dus par celui qui y contrevient doivent
remplacer tout l'avantage sur lequel le crdancier
pouvait raisonnablement compter, et le d6biteur n'est
tenu responsable que des dommages qui ont 6t0
pr6vus et qui sont la suite immediate et directe de
cette inex~cution, h moins qu'il y ait dol de sa part;
et personne ne sugg&re que l'intim6e s'est rendue
coupable de dol.

Dans le contrat de transport, si le voiturier perd la
chose, il doit en rembourser la valeur int~grale.
(Baudry-Lacantinerie, 3&me 6dition, vol.22, n.0 2574).

II est admis par les deux parties que la responsa-
bilit6 de la compagnie de navigation doit 6tre deter-
minde dans le cas actuel par la valeur des effets au
port d'expidition. Or, quelle est cette valeur?

L'intim6e dit que c'est le prix pay6 par la deman-
deresse h la Dominion Textile Co. La demanderesse
pretend que le prix qu'elle a pay6 6tait tras bas et
ne repr6sentait pas la valeur actuelle du march6.
Et elle prouve par un timoin dont la deposition n'est
pas contredite que la valeur actuelle de ces effets
6tait d'environ huit cents la livre. Il nous dit qu'A
Quebec il 6tait impossible de se procurer sur le march6
des marchandises de cette nature et que 1'endroit le
plus rapproch6 oa l'on pouvait les avoir 6tait A Mont-
real ohi elles valaient environ huit cents, plus les frais
de transport.

(1) Q.R. 29 K.B. 186.
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12 II n'y a pas de doute, ainsi qu'il a 6t6 d~cid6 dans la
MONTREAL cause de Wertheim v. Chicoutimi Pulp Co. (1), que l'on

COTTON AND
WOOL WASTE pouvait, dans un cas comme celui-lk, avoir recours auCo.

CAV-DA prix du march6 de Montrial pour 6tablir la valeur
STEAMSHIP des marchandises A Qu6bec.

LINES.

Brodeur J. La preuve constate que les marchandises avaient
6t6 vendues en vertu d'un contrat A long terme h.

l'appelante par la Dominion Textile Co. C'6tait un
contrat qui pouvait avoir ses avantages mais qui
avait aussi ses mauvais cot6s.

Dans ce cas-lk quelle est la somme que doit rem-
bourser le transporteur ? Est-ce la valeur des mar-
chandises, ou bien si c'est le prix ? Baudry-Lacan-
tinerie (loc. cit. no 3585) pose cette question et la
r6sout comme suit:

Lorsque les marchandises avaient 6t vendues par l'expdditeur au a
destinataire, est-ce leur valeur ou le prix de vente qui doit 6tre rem-
bours6 par le voiturier?

II nous semble que la premibre solution ne fait aucun doute dans
le cas oil le prix 6tait inf!rieur A la valeur, et cela que les marchandises
aient voyag6 aux risques de 1'exp6diteur on aux risques du'destina-
taire . . . En tout cas, quelle que soit la partie aux risques de
qui la marchandise voyage, c'est, suivant le droit commun, la valeur
de la chose qui doit 6tre rembours6e.

Dans notre cas, le prix d'achat 4tait inf6rieur la
valeur de la marchandise. Alors, adoptant l'opinion
de cet auteur, je suis oblig6 de dire que la cour d'appel
a fait erreur en basant son jugement sur le prix pay6
par la compagnie appelante.

L'appel doit 6tre maintenu avec d6pens de cette
cour et de la cour d'appel. Le jugement de la cour
sup6rieure devrait Atre r6tabli. On devra d6duire de ce
dernier jugement une somme de $62.70 qui y a 6t6
port6e par erreur.

(1) [1911] A.C. 301.

-150



VOL. LX. SUPREME COURT OF CANADA.

MIGNAULT J.-This action arose out of a ship- 1920

ment, in September, 1918, of fifty bales of cotton MONTREAL
COTTON AND

waste consigned to the appellant at Montreal by the WOO WASTE

Dominion Textile Company, Limited, from which -.
CANADA

company they had been bought by the appellant at STEAMSHIP
LINES.

the Dominion Textile Company's Mills at Montmor- -
Mignault J.

ency, Quebec, the shipment being made from Quebec
to Montreal. The bill of lading contained the follow-
ing condition:

The amount of any loss or damage for which any carrier is liable
shall be computed on the basis of the value of the goods at the place
and time of shipment under this bill of lading (including the freight
and other charges if paid and the duty if paid or payable and not
refunded), unless a lower value has been represented in writing by the
shipper or has been agreed upon or is determined by the classification
or tariff upon which the rate is based, in any of which events such
lower value shall be the amount to govern such computation, whether
or not such loss or damage occurs from negligence.

The appellant alleged that when the said bales
reached Montreal, employees of the respondent,
through carelessness and neglect, instead of placing
them in the respondent's sheds, left them on the
dock exposed to the rain, where 44 of the said bales
were spoiled, and the appellant claimed as damages
$2,387.16.

By its plea the respondent, setting up the above
condition, admitted its liability for the said loss
computed on the basis of the value of the said goods at the place and
time of shipment as provided in the bill of lading,

so that the only question is as to the amount to which
the appellant is entitled. I

The learned trial judge (Maclennan J.) found that
the goods had been purchased by the appellant from
the Dominion Textile Company at four cents per
pound, that there were no users of said goods in
Quebec, but there were users and a market for them in
Montreal where they were being brought for resale

451



452 SUPREME COURT OF CANADA. VOL. LX.

1920 by the appellant, and where their market value, at
MONTREAL the time of shipment, was between eight and eightCOTrON AND

WOOL WASTE and five-eighths cents per pound; that the true value ofCo.

CAADA said goods to the appellant at the time and place of
STEAMSHIP shipment was not the invoice price or cost at which

LINES.
Milt J the appellant had bought them under a yearly con-

- tract, but what they would fetch in the open market
at such time and place; that the only difference be-
tween the market value of said goods in Quebec and
Montreal was the cost of their carriage from Quebec
to Montreal, and that their value at Quebec might
be taken to be the market value thereof in the ordinary
course of business in the open market at Montreal, less
the cost of carriage from Quebec to Montreal; and
fixing their value at eight cents pe pound for forty-
four bales, weighing 25,128 pounds, the learned trial
judge gave judgment to the appellant for $2,010.24.

On appeal to the Court of King's Bench (1), the
latter court reduced the judgment to $1,076.12 for the
following reasons:

Consid6rant que les 44 balles de d6chets de coton dont il s'agit
ont 6t6 endommagdes et gAtdes, comme l'intim6e le pr6tend et comme
la cour sup6rieure 1'a d6cid6;

Consid6rant cependant que la base du quantum adoot6 par la
cour supbrieure est erron6e et que ledit jugement de la cour sup6-
rieure-vu que le prix d'achat 6tait de 4 cts la livre-se trouvait A
accorder A 1'appelante un profit de 100% sur les marchandises en
question, sans les avoir revendues, sans y avoir touch6 et sans avoir
fait aucune d6pense ni encouru aucun risque A ce sujet;

Consid6rant que le montant de l'indemnit6, dans un cas comme
celui qui nous occupe, est, toutes choses 6gales d'ailleurs, celui de la
perte subie ou du prix auquel l'acheteur pourrait se procurer d'autres
marchandises semblables, mais que, dans la pr~sente action, il y a,
entre les parties, un contrat contenu dans la lettre de voiture et qui
rigle cette question dans i'es Ace;

Consid6rant que cette lettre de voiture d6clare que le montant
de la perte ou du dommage pour lequel l'appelant est responsable sera
calcul6 sur la base de la valeur des marchandises au temps et au lieu
de 2'exp.dition:

(1) Q.R. 29 K.B. 186.
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Consid6rant que les marchandises en question ont 6t acheties A 1920
Montmorency, prbs de Qu6bec, de la Montreal Textile Co. au prix de

MONrREAL
4 centins la livre: COTrON AND

Consid6rant que ce chiffre 6tablit la valeur des marchandises en WOOL WASTE
Co.

question au point d'exp6dition, tel que le veut la lettre de voiture; V
Considdrant qu'en accordant 8 centins pour le prix d'une livre, CANADA

la cour sup6rieure a accord6 la valeur, non pas au point d'exp6dition, ^Mrrs.

tel que le veut le contrat, qui est la loi des parties, mais & Montrial, -
au point de d6barquement, et que la lettre de voiture a sp6cialement Mignault J.

pourvu A ce que la responsabilit6 de l'appelante soit celle de la valeur
au point de I'exp6dition.

The appellant now appeals to this court from the
latter judgment.

With all possible respect, I think the judgment
appealed from is clearly wrong. The measure of
damages was fixed by the bill of lading, and it was
"the value of the goods at the place and time of ship-
ment." The determination of this value involves a
pure question of fact and we have only to look at the
evidence, which was properly directed to show the
value of the goods to the appellant, to decide what
amount should be awarded.

Mr. Lichtenheim, managing director of the appel-
lant, was called by the latter. He said, in answer
to questions put by the appellant's counsel:

Q. I want to know what they were selling for at the market
price?

A. Your Lordship, the goods were purchased on a contract many
months before they were ready for sale and you cannot sell those goods
in that way until you obtain possession of them, never knowing whe-
ther you are going to get them or not.

Q. Those goods were shipped from Quebec?
A. Montmorency Falls.
Q. The boat company took them from Quebec?
A. Yes.
Q. You have stated in your examination "on discovery" what the

value of those goods was in Montreal? A. Yes.
Q. Was there any difference between the value of those goods in

Quebec and in Montreal? A. Freight and cartage only. And they
could not have been replaced by the company at the price for which
we wanted to sell.

79089-30
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1920 Q. All I am concerned with is whether there was any difference
O E in the value between Quebec and Montreal, and if so what it was?

MfONTREAL
COrON AND A. The freight and cartage. That was the market price of the material
WOOL WASTE at that time.

Co.
V.

CANADA This evidence, which was not contradicted or tested
STEAMSHIP

LINES. by cross-examination, establishes that the only differ-
Mignault J. ence between the market value of the goods as between

Quebec and Montreal, was the freight and cartage.
In his examination on discovery, Lichtenheim swore
that he could have sold the goods at 91 cents per
pound if he had them. As the witness testified to
sales at 8, 8- and 9 cents, the learned trial judge
accepted the value as being 8 cents per pound, finding
that the only difference between the price at Montreal
and Quebec was the cost of carriage.

I take it that we are bound by this evidence which,
as I have said, was not contradicted, and it establishes
the value of the goods at Quebec, the place of ship-
ment, by merely deducting from their value in Mont-
real the cost of shipment to the latter city. It also
seems to me that in the case of two cities relatively
near to each other, even though-there be no buyers
in the one, if there be buyers in the other, the value
of the goods in the former can be fairly considered as
being that at which they could be sold in the latter,
less the cost of carriage. I am also of opinion that the
value to be considered is the value to the purchaser;
Wertheim v. Chicoutimi Pulp Co. (1). This is in
agreement with art. 1073 of the Civil Code, which
allows to the creditor the profit of which he has been
deprived, and the appellant would not be compensated
according to this rule if he were given only the price
he paid for the goods, excluding any profit on the
same.

(1) [1911] A.C. 301, at pp. 307-8.
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I have duly considered the reasons of the learned 1920

judges of the Court of King's Bench, but, with defer- MOREAL
COrrON AND

ence, it seems to me that under this contract, and Woo-WASTE
Co.

there is involved here merely a matter of contract, G.
CANADA

it cannot be said that the value of the goods is the LAMsHnP
EINES.

purchase price of the same, or the price at which t

similar goods could be bought by the appellant. It is -

noteworthy that Lichtenheim swears he could not
have purchased identical goods in the open market,
but it suffices to say that the measure of damages was
fixed by the contract, and was not the price at which
the goods were purchased but their value at the place
and time of shipment. This raises merely a question
of fact and unfortunately for the respondent the
evidence of this value, uncontradicted as it was, is
conclusive against it.

Mr. Perron for the appellant conceded at the argu-
ment that the cost of the carriage of the goods from
Quebec to Montreal, which the bill of lading stated
to have been $71.39, for 50 bales, making $62.82 for
the 44 bales in question, should be deducted from the
value found by the learned trial judge. This deduction
however should be without effect on the costs.

I would therefore allow the appeal with costs here
and in the Court of King's Bench and restore the
judgment of the learned trial judge, reducing however
the amount allowed to $1,947.42.

Appeal allowed with costs.

Solicitors for the appellant: Perron, Taschereau, Rin-
fret, Vallee & Genest.

Solicitors for the respondent: Davidson, Wainwright,
Alexander & Elder.

79089-3012
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1920 IN THE MATTER OF

*May 7.
*June 1. THE BOARD OF COMMERCE ACT AND THE

COMBINES AND FAIR PRICES ACT OF 1919.

CASE STATED UNDER SECTION THIRTY-TWO OF THE

BOARD OF COMMERCE ACT.

Constitutional Law-Legislative powers of Parliament-Combines and
Fair Prices Act, 9 & 10 Geo. V, c. 45, ss. 18 and 22-Regulation of
Trade and Commerce-Criminal law-Peace, order and good govern-
ment.

A case stated for the opinion of the Supreme Court of Canada under
sec. 32 of the Board of Commerce Act should not submit abstract
questions but should state the facts of some matter pending
before the Board and submit questions of law or jurisdiction
arising when considering the same. In re Cardigan County
Council, (54 J.P. 792), appl.

By sec. 18 of The Combines and Fair Prices Act, 1919, the Board of
Commerce is empowered to inquire into and prohibit the making
of unfair "Profits on the holding or disposition of necessaries of
life, and practices with respect to such holding or disposition
calculated to unfairly enhance the cost of such necessaries. The
Board made an order restraining and prohibiting certain manu-
facturers of clothing from omitting or refusing to offer for sale
in the city of Ottawa their commodities at prices not higher than
are reasonable and just; offering the same for sale at prices higher
than are reasonable and just; and marking for sale by retail said
commodities at prices ascertained by the addition to cost of fifty
per cent or more or made up of cost plus a gross profit of a per-
centage greater than by the order recognized as fair or a percentage
indicated as unfair.

Held, per Davies C.J., Anglin and Mignault JJ., Idington, Duff and
Brodeur JJ. contra, that the Board had authority to make the
order; that Parliament had power to confer the authority on the
Board by its jurisdiction to make laws for "the regulation of
Trade and Commerce" and for "the peace, order and good govern-
ment of Canada" and possibly, except as to the power of the
Board to inquire into trade matters, by its jurisdiction to legislate
on "Criminal Law."

*PRESEN.-Sir Louis Davies C.J., and Idington, Duff, Anglin,
Brodeur and Mignault JJ.



VOL. LX. SUPREME COURT OF CANADA.

By sec. 38 of the Board of Commerce Act the Board is authorized to 1920
require that any order it issues shall be made a rule of the Exche- IN RE
quer Court or of any superior court of a province. BOARD OF

Held, per Davies C.J., Anglin and Mignault JJ., Idington, Duff and COMMERCE.

Brodeur JJ. expressing no opinion, that Parliament may, in
passing legislation within its jurisdiction, impose duties upon any
subjects of the Dominion including officials of provincial courts
and that the Board could validly exercise the power so conferred.

CASE stated by the Board of Commerce for the
opinion of the Supreme Court of Canada.

The provisions of the Acts in question on this appeal
and the order of the Board are set out in the reasons
for judgment. The questions submitted is whether or
not the Board had jurisdiction to make the order and
to require that it be made a rule of the Supreme Court
of Ontario.

W. F. O'Connor K.C., and Duncan, appeared for the
Attorney General of Canada.

Lafleur K.C., for the Attorney General of Alberta.

Tilley K.C., for Manufacturing Associations inter-
ested.

The opinions of the Chief Justice and of Anglin and
Mignault JJ. were written by:-

ANGLIN J.-In this case I am to deliver the judg-
ment of my Lord, the Chief Justice, Mr. Justice
Mignault and myself.

The Board of Commerce, constituted under the
authority of c. 37 of the Dominion Statutes of 1919, is
by s. 32 of that Act empowered to

state a case in writing for the opinion of the Supreme Court of
Canada upon any question which, in the opinion of the Board, is a
question of law or of jurisdiction.
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12 Purporting to proceed under this provision the Board

1rN REOF presented for determination by this court a series of
COMMERCE. six questions-three of them directed to the con-

Aftlin J. stitutional validity of certain provisions of the Com-
bines and Fair Prices Act (c. 45 of the statutes of 1919)
and the other three to the construction of certain
sections of the same statute. With a view to meeting
a suggestion that Parliament had not intended to
authorize the submission of abstract questions for the
opinion of the court, the Board amended the case by
adding to it a statement that the questions submitted
had arisen in the consideration of certain matters
actually pending before it. Glasgow Natigation Co.
v. Iron Ore Co. (1). After hearing argument during
the winter term, however, the court was of the opinion
that the case as presented was not a "stated case"
within the contemplation of s. 32 of the Board of
Commerce Act inasmuch as it did not contain any
statement of concrete facts out of which the questions
formulated arose; Re County Council of Cardigan (2);
compare the English 0. 34, r. 1 and Bulkeley v. Hope
(3); but was rather, under the guise of a stated case,
an unintentional assumption of the power conferred
on the Governor-General-in-Council by s. 60 of the
Supreme, Court Act, to refer to this court for hearing
and consideration important questions of law or fact
touching (a) the interpretation of the British North
America Acts, 1867 to 1886, or (b) the constitution-
ality or interpretation of any Dominion or provincial
legislation.

The attention of counsel having been drawn to this
aspect of the matter it was arranged that the case as
originally submitted should be superseded by a new

(1) [1910] A.C. 293. (2) 54 J.P. 792.
(3) 8 DeG.M. & G. 36, 37.
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case which should contain a statement of facts in some 19

matter or matters pending before the Board and 'IN RE
BOARD OF

formulate questions of law or jurisdiction which had COMMERCE.

actually arisen in their consideration, indicating how Anglin J.

such questions arose. Such a case was accordingly
filed and supplemental argument upon it was recently
heard. I am of opinion that inasmuch as by s. 33 (3)
of the Board of Commerce Act the finding or dete-
mination of the Board on any question of fact within
its jurisdiction is made binding and conclusive, the
case as now submitted falls within the intendment of
s. 32 of that statute. It states that the Board pro-
poses to make an order in which, after reciting that it
has upon an oral investigation found that in some
thirty-,six shops in the city of Ottawa men's ready
made and partly made suits and overcoats, purchased
at a cost of $30 or under, have as a practice been sold
at the same percentage of gross profit or margin to the
retailers as commodities purchased by them at a
greater cost and that unfair profits have been made on
such sales and that the merchants concerned have not
offered their stocks-in-trade of such commodities for
sale at prices not higher than are reasonable and
just, but that extenuating circumstances render a
prosecution unnecessary, and that in the opinion of
the Board fair profits on such commodities may be
ascertained on a basis set forth, it will proceed to
order that the individuals, firms, and corporations
conducting such establishments, naming them, be,
and each of them is, restrained and prohibited from

(a) omitting or refusing to offer for sale within the city of Ottawa
said commodities in accordance with the ordinary course of business
at prices not higher than are reasonable and just;

(b) offering for sale within the City of Ottawa said commodities
at prices higher than are reasonable and just;
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1920 (c) making or taking upon dispositions within the city of Ottawa

IN RE by way of sale of said commodities unfair profits being profits greater
BOARD OF than those hereinbefore indicated as fair profits;

COMMERCE.
(d) instituting, continuing or repeating the practice of marking for

Anglin J. sale by retail within the City of Ottawa either the said commodities
or stocks-in-trade of clothing of which said commodities form part
at prices calculated or ascertained by the addition to cost of fifty
per cent or more of cost or at prices made up of cost plus a margin
or gross profit of (a) a percentage greater than by this order recog-
nized as fair, or (b) a percentage by this order indicated as unfair,
whether or not sales are intended to be actually made at lower prices
and in conformity with this order, such practices being in the opinion
of the Board designed or calculated to unfairly enhance the price
realized upon dispositions by sale of said commodities.

At bar Mr. O'Connor, representing the Attorney
General, very properly conceded that clauses (a) and
(b) of the proposed order would be merely repetitions
of the general statutory prohibition implied in s. 17 of
the Combines and Fair Prices Act and are not in a
defensible form, and he accordingly abandoned them.
As to the remaining clauses (c) and (d), the stated case
submits two questions:

"(1) Has the Board lawful authority to make the
order?

"(2) Has the Board lawful authority to require the
Registrar or other proper officer of the Supreme Court
of Ontario to cause the order when issued to be made
a rule of said Court?"

Sec. 18 of the Combines and Fair Prices Act pur-
ports in explicit terms to confer the authority to make
such a restraining or prohibitive order, and s. 38 of the
Board of Commerce Act likewise purports in explicit
terms to enable the Board to require that any order
made by it shall be made a rule, order or decree of the
Exchequer Court or of any superior -court of any
province of Canada. The questions presented are,
therefore, in reality whether these particular provi-
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sions are within the legislative jurisdiction of Parlia- 120

ment. They may be more conveniently considered IN RE
BPARD OF

separately. COMMERCE.

Upon the policy, efficacy or desirability of such Anglin J.

legislation it should be unnecessary to state that an
opinion is neither sought nor expressed.

Could Parliament empower the Board to make the
order?

Counsel representing the Attorney General main-
tains that it could by virtue of its legislative juris-
diction (a) over "The Criminal Law," (b) in regard
to "The Regulation of Trade and Commerce," and
(c) "To make Laws for the Peace, Order and Good
Government of Canada" (B.N.A. Act, s. 91).

Sec. 17 of the Combines and Fair Prices Act pro-
hibiting the unreasonable accumulation or withholding
of "necessaries of life" defined by s. 18 (recently
construed by this court in the case of Price Bros.
Limited), and requiring that any excess of necessaries
of life and all stocks in trade of such necessaries shall
be offered for sale at reasonable and fair prices, and s.
22, which imposes penalties, inter alia, for contraven-
tions of s. 17, may, I think, be held valid (the latter
pro tanto) as criminal legislation. The provision of s.
18 authorizing the Board to make the inquiries therein
provided for and to determine what shall constitute
unfair profits may possibly be supported as ancillary
criminal legislation, as well as for the purposes of s. 24.

But I think it is not possible to support, as neces-
sarily incidental to the efficient exercise of plenary
legislative jurisdiction over "the criminal law," the
further provision of s. 18 purporting to empower the
court to restrain prospective breaches of the statute,
the making or taking of unfair profits, and practices
calculated unfairly to enhance costs or prices, or the
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12 provisions of s. 38 of the Board of Commerce Act
INRE for making decisions or orders of the Board rules or

COMMERCE. decrees of the Exchequer Court or of any provincial
Anglin J. superior court. The exception at the end of s. 91 of

the B.N.A. Act, although applicable to all the enum-
erated heads of s. 92,
was not meant to derogate -from the legislative authority given
to provincial legislatures by these sixteen subsections, save to the
extent of enabling the Parliament of Canada to deal with matters
local and private in those cases where such legislation is necessarily
incidental to the exercise of the powers conferred upon it by the enum-
erative heads of s. 91.

Attorney General for Ontario v. Attorney General
for Canada (1), at page 360; Montreal v. Montreal
Street Rly. Co. (2).

In so far as the provisions of s. 18 immediately under
consideration may involve an invasion of the field of
property and civil rights assigned to provincial
legislative jurisdiction by s. 92 (12), in my opinion
they cannot be supported under s. 91 (27).

The jurisdiction of Parliament over "The Regula-
tion of Trade and Commerce" (s. 91 (2)) has frequently
been invoked-usually without success-either in
supporting federal legislation alleged to invade the
provincial field or in attacking the validity of provin-
cial legislation claimed to fall under one of the enum-
erated heads of s. 92. In Citizens Ins. Co. v. Parsons
(3), at page 112, the Judicial Committee first points
out that these words are not used in an unlimited
sense as is apparent from their collocation and from
the specific enumeration of several subjects which in
their broadest sense the words "the regulation of
trade and commerce" would include. Their Lord-
ships suggest

(1) [1896] A.C. 348. (2) [1912] A.C. 333, 343.
(3) 7 App. Cas. 96.
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that regulations relating to' general trade and commerce were in 1920
the mind of the legislature,

IX RE
BOARD OF

and that these words (p. 113) COMMERCE.

would include political arrangements in regard to trade requiring Anglin J.
the sanction of Parliament, regulation of trade in matters of inter-
provincial concern and it may be that they would include general
regulation of trade affecting the whole Dominion; (but) their Lord-
ships abstain * * from any attempt to define the limits of the
authority of the Dominion Parliament in this direction.

In Bank of Toronto v. Lambe (1), it was held that an
attempt to make the expression, "the regulation of
trade and commerce" cover direct taxation of banks
so as to exclude provincial power to impose such
taxation would unduly strain it. What was said in
the Parsons Case (2), was impliedly approved in The
Local Prohibition Case (3). In Montreal v. Montreal
Street Rly. Co. (4), Lord Atkinson, after setting out
some propositions which The Local Prohibition Case (1)
should be taken to have established with regard to
the purview of the exception to the provincial legis-
lative authority contained in s. 91 of the B.N.A.
Act at its end and the restrictions which must be
imposed on the legislative powers of the Dominion
over unenumerated subjects exercisable under its
jurisdiction

to make laws for the peace, order, and good government of Canada,

says, at p. 344, that

these enactments, sees. 91 and 92, indicate that the exercise of legis-
lative power by the Parliament of Canada in regard to all matters
not enumerated in s. 91 ought to be strictly confined to such matters
as are unquestionably of Canadian interest and importance and ought
not to trench upon provincial legislation with respect to any classes of
subjects enumerated in s. 92, * * * and that if the Parliament
of Canada had authority to make laws applicable to the whole Domin-
ion in relation to matters which in each province are substantially of

(1) 12 App. Cas. 575.
(2) 7 App. Cas. 96.

(3) [18961 A.C. 348.
(4) [19121 A.C. 333, 343.
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1920 local or private interest upon the assumption that these matters also
concern the peace, order and good government of the Dominion,

BOARD OF there is hardly a subject upon which it might not legislate to the
COMMERCE. exclusion of provincial legislation. The same considerations appear

Anglin J. to their Lordships to apply to two of the matters enumerated in s.
91, viz., the regulation of trade and commerce.

Ex facie the last sentence would almost seem to
import that legislation properly held to fall within
sec. 91 (2) of the B.N.A. Act must not trench upon
the provincial field-that Parliament cannot in an
otherwise legitimate attempt "to regulate trade and
commerce" legislate so as to affect matters with which
a provincial legislature might deal in some other
aspect as falling within "property and civil rights."
In The Insurance Act Reference (1), at page 309, I was
disposed so to interpret his Lordship's language.
But if that be its real meaning "the regulation of
trade and commerce" would cease to be effective as
an enumerated head of federal legislative jurisdiction.
In the more recent decision of John Deere Plow Co. v.
Wharton (2), the partial interpretation put on head
No. 2 of sec. 91 in Citizens Ins. Co. v. Parsons (3),
was again approved and, while it was pointed out
that the exclusive* power to regulate trade and com-
merce thereby conferred must, like the expression

property and civil rights in the province

in sec. 92, receive a limited construction, it was held to

enable the Parliament of Canada to prescribe to what extent
the powers of companies the objects of which extend to the whole
Dominion should be exercisable and what limitation should be placed
on such powers. For if it be established that the Dominion Parlia-
ment can create such companies then it becomes a question of general
interest throughout the Dominion in what fashion they should be
permitted to trade.

(1) 48 Can. S.C.R. 260. (2) [1915] A.C. 330.
(3) 7 App. Cas. 96.
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The clear effect of this last decision, I take it, is that 1920

s. 91 (2) retains its place and office as an enumerative BI R

head of federal legislative jurisdiction and that legis- COMMERCE.

lation authorized by its terms, properly construed, is Anglin J.

not subject to the restrictions imposed on Dominion
legislation that depends solely on the general "peace,
order and good government" clause, but, on the
contrary, is effective although it invades some field of
jurisdiction conferred on the provinces by an enum-
erated head of s. 92.

Probably the test by which it must be determined
whether a given subject matter of legislation, primdfacie
ascribable to either, properly falls under s. 91 (2) or
s. 92 (13) is this:-Is it as primarily dealt with, in its
true nature and c'haracter, in its pith and substance,
(in the language of Viscount Haldane's judgment
just quoted)

a question of general interest throughout the Dominion

or is it (in Lord Watson's words in the Local Prohibit-
ion Case)

from a provincial point of view.of a local or private nature?

In order to be proper subjects of Dominion legislation
under "the regulation of trade and commerce" it may
well be that the matters dealt with must not only be
such as would ordinarily fall within that description,
but, if the legislation would otherwise invade the
provincial field, must also be

of general interest throughout the Dominion,

or, in the language used by Lord Watson in The Local
Prohibition Case (p. 361) in regard to legislation
under the peace, order and good government clause
upon matters not enumerated in s. 91, must be

unquestionably of Canadian interest and importance.
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1920 Mr. Justice Clement suggests this view in his valuable
RE8 work on the Canadian Constitution (3 ed.), at pp.

COMMERCE. 448 and 688, and it may be that that was all Lord
Anglin J. Atkinson intended when he said that the considera-

tions applicable to the general powers of the Dominion
Parliament supplementary to its enumerated powers
apply also to the powers conferred on it under the
head, "The Regulation of Trade and Commerce."
Otherwise I find it difficult to reconcile his views with
those expressed in the Parsons Case (1), and in John
Deere Plow Co. v. Wharton (2).

The regulation of the quantities of "necessaries of
life" that may be accumulated and withheld from sale
and the compelling of the sale and disposition of them
at reasonable prices throughout Canada is regulation
of trade and commerce using those words in an ordi-
nary sense. While the making of contracts for the
sale and purchase of commodities is primarily purely
a matter of "property and civil rights," and legisla-
tion restricting or controlling it must necessarily
affect matters ordinarily subject to provincial legisla-
tive jurisdiction, the regulation of prices of neces-
saries of life-and to that the legislation under con-
sideration is restricted-may under certain circum-
stances well be a matter of national concern and
importance-may well affect the body politic of the
entire Dominion. Moreover, "necessaries of life"
may be produced in one province and sold in another.
In the case of manufactured goods the raw material
nay be grown in or obtained from one province, may

be manufactured in a second province and may be
sold in several other provinces.

(1) 7 App. Cas. 96. (2) [1915] A.C. 330.
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Effective control and regulation of prices so as to 1920

meet and overcome in any one province what is gener- I

ally recognized to be an evil-"profiteering"-an COMMERCE.

evil so prevalent and so insidious that in the opinion Anglin J.

of many persons it threatens to-day the moral and
social well-being of the Dominion-may thus necessi-
tate investigation, inquiry and control in other pro-
vinces. It may be necessary to deal with the prices
and the profits of the growers or other producers of
raw material, the manufacturers, the middlemen and
the retailers. No one provincial legislature could
legislate so as to cope effectively with such a matter
and concurrent legislation of all the provinces interested
is fraught with so many difficulties in its enactment
and in its administration and enforcement that to deal
with the situation at all adequately by that means is,
in my opinion, quite impracticable.

Viewed in this light it would seemthat the impugned
statutory provisions may be supported, without bring-
ing them under any of the enumerative heads of s.
91, as laws made for the peace, order and good govern-
ment of Canada in relation to matters not coming
within any of the classes of subjects assigned exclusively
to the legislatures of the provinces, since, in so far
as they deal with property and civil rights, they do so
in an aspect which is not "from a provincial point of
view local or private" and therefore not exclusively
under provincial control.

"It must be borne in mind," says Lord Haldane in
the recent case of John Deere Plow Co. v. Wharton (1),
at page 339,

in construing the two sections that matters which in a special
aspect and for a particular purpose may fall within one of them may
in a different aspect and for a different purpose fall within the other.

(1) [1915] A.C. 330.
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1920 In such cases the nature and scope of the legislative attempt of the

IN RE Dominion or of the Province, as the case may be, have to be examined
BOARD OF with reference to the actual facts if it is to be possible to determine
COMMERCE. under which set of powers it falls in substance and reality.

Anglin J.
The legislation now under consideration must fall

under the one set of powers or under the other, since

the powers distributed between the Dominion on the one hand
and the provinces on the other hand cover the whole area of self-
government within the whole area of Canada. It would be subversive
of the entire scheme and policy of the Act to assume that any point
of internal self-government was withheld from Canada. Attorney
General for Ontario v. Attorney General for Canada (1), at page 581,
per Loreburn L.C.

As put by Sir Montague Smith in Russell v. The
Queen (2), at pages 839, 840:

What Parliament is dealing with in legislation of this kind is not
a matter in relation to property and its rights, but one relating to
public order and safety. That is the primary matter dealt with,
and though incidentally the free use of things in which men may have
property is interfered with, that incidental interference does not alter
the character of the law. Upon the same considerations, the Act in
question cannot be regarded as legislation in relation to civil rights.
In however large a sense these words are used, it could not have been
intended to prevent the Parliament of Canada from declaring and
enacting certain uses of property, and certain acts in relation to pro-
perty, to be criminal and wrongful.

After giving illustrations of laws designed for the
promotion of public order, safety or morals which,
nevertheless, prohibit certain uses of, and certain
acts in relation to, property, his Lordship proceeds:

Few, if any, laws could be made by Parliament for the peace,
order and good government of Canada which did not in some inci-
dental way affect property and civil rights; and it could not have
been intended when assuring to the provinces exclusive legislative
authority on the subjects of property and civil rights, to exclude the
Parliament from the exercise of this general power whenever any such
incidental interference would result from it. The true nature and
character of the legislation in the particular instance under discus-
sion must always be determined, in order to ascertain the class of
subject to which it really belongs.

(1) [1912] A.C. 571. (2) 7 App. Cas. 829.
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Lord Fitzgerald in delivering the judgment of the 1920

Privy Council in Hodge v. The Queen (1), quoted 1; OR

extensively and with approval from the Russell COMMERCE.

judgment and referring to it and also to Citizens Ins. Anglin J.

Co. v. Parsons (2), said
that the principle which these cases illustrate is, that subjects
which in one aspect and for one purpose fall within sect. 92 may, in
another aspect and for another purpose fall within sect. 91,

and this is said, as the passages c'ited shew, in relation
to the general Dominion power to make laws for the
peace, order and good government of Canada as well
as in relation to matters falling clearly within some
one of the enumerated heads of s. 91. Reference may
also be made to Union Colliery Co. v. Bryden (3),
at page 587, and to the oft quoted language of Lord
Watson in the Local Prohibition Case (4), at page 361.

Their Lordships do not doubt that some matters, in their origin
local and provincial, might attain such dimensions as to affect the body
politic of the Dominion, and to justify the Canadian Parliament in
passing laws for their regulation or abolition in the interest of the
Dominion.

I ventured in the Insurance Act Reference (5), at
page 310, to state what I conceive to be the result of
the authorities on this particular point in these words:

When a matter primarily of civil rights has attained such dimen-
sions that it affects the body politic of the Dominion and has become
of national concern it has in that aspect of it, not only ceased to be
"local and provincial" but has also lost its character as a matter of
'civil rights in the province" and has thus so far ceased to be subject to
provincial jurisdiction that Dominion legislation upon it under the
"peace, order and good government" provision does not trench upon the
exclusive provincial field and is, therefore, valid and paramount.

In the judgment of the Privy Council on the same
Reference (6), Lord Haldane said, at page 595:

(1) 9 App. Cas. 117. (4) [18961 A.C. 348.
(2) 7 App. Cas. 96. (5) 48 Can. S.C.R. 260.
(3) [1899] A.C. 580. (6) [19161 1 A.C. 588.
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1920 There is only one case, outside the beads enumerated in s. 91, in
In~ nwhich the Dominion Parliament can legislate effectively as regardsIN El

BOARD OF a province, and that is when the subject matter lies outside all the
COMMERCE* subject matters enumeratively entrusted to the province under sect.

Anglin J. 92. Russell v. The Queen (1) is an instance of such a case.

It may be said that if the subject matter of the Domin-
ion legislation here in question, when its true aspect
and real purpose are considered, relates to public order,
safety or morals, affects the body politic of the Domin-
ion and is a matter of national concern, so that it can
be supported under the general peace, order and good
government provision of s. 91 without recourse to any
of the enumerated heads, it is unnecessary and inadvis-
able to attempt to bring it under head No. 2. But
while, as Lord Haldane said in The Insurance Case (2)
at page 596, great caution must always be exercised
in applying the well established principle that

subjects which in one aspect and for one purpose fall within the
jurisdiction of the provincial legislatures may in another aspect and
for another purpose fall within Dominion legislative jurisdiction,

having regard to the warning of Lord Watson in the
Local Prohibition Case (3), at pages 360-1, that

the exercise of legislative power by the Parliament of Canada, in
regard to all matters not enumerated in s. 91, ought to be strictly
confined to cich matters as are unquestionably of Canadian interest
and importance, and ought not to trench upon provincial legislation
with respect to any of the classes of subjects enumerated in s. 92.
To attach any other construction to the general power which, in
supplement of its enumerated powers, is conferred upon the Parliament
of Canada by s. 91 would, in their Lordships' opinion, not only be
contrary to the intendment of the Act, but would practically destroy
the autonomy of the provinces. If it were once conceded that the
Parliament of Canada has authority to make laws applicable to the
whole Dominion, in relation to matters which in each province are
substantially of local or private interest, upon the assumption that
these matters also concern the peace, order, and good government of
the Dominion, there is hardly a subject enumerated in s. 92 upon
which it might not legislate to the exclusion of the provincial legis-
latures,

(1) 7 App. Cas. 829. (2) [1916] L.A.C. 588.

(3) [1896] A.C. 348.
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I think it is better that legislation such as that with 1920

which we are now dealing, which undoubtedly affects IN RE
BOARD1OF

what would ordinarily be subject matters of provincial cOMMERCE.

jurisdiction, should, if possible, be ascribed to one of Anglin J.

the enumerated heads of s. 91. I prefer, therefore,
to rest my opinion upholding its constitutional validity
on the power of the Dominion Parliament to legislate
for "tlie Regulation of Trade and Commerce" as well
as on its power

to make laws for the peace, order and good government of Canada

in regard to matters which, though not referable to
any of the enumerated heads of s. 91, should, having
regard to the aspect in which and the purpose for
which they are dealt with, properly be held not to fall
within any of the enumerated heads of s. 92-to "lie
outside all the subject matters" thereby "entrusted to
the province."

The carrying out of the Act now in question, as I
have endeavoured to point out, will, in some of its
phases, affect the inter-provincial trade and the
foreign trade of Canada. It has to do with the general
regulation of trade in necessaries of life throughout
the Dominion. It would therefore seem to fall within
the jurisdiction conferred by Head No. 2 as indicated
in Citizens Ins. Co. v. Parsons (1), at pages 112-113.

No objection can successfully be founded upon the
fact that the Board must exercise its powers from
time to time in a particular province. Colonial Build-
ing Association v. Attorney General of Quebec (2).
The necessity of such local action and regulation is
perhaps the chief iustification for the delegation to a

(1) 7 App. Cas. 96. (2) 9 App. Cas. 157.

79089-3112
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12 Board or Commission of the power to define what shall
IN RE be unfair profits and unreasonable and unjust prices.BOARD OFanprcs

COMMERCE. The unfairness of profits and the unreasonableness
Anglin J. and injustice of prices, depends so largely on local

conditions which vary from day to day and from
place to place that Parliament could not itself deal with
them by general legislation. Effective regulation of
such matters can be accomplished only by some body
such as the Board of Commerce endowed with the
powers bestowed upon it and ready from time to time
to deal promptly with the problems involved as they
arise. Yet the power of Parliament to delegate its
functions to the limited extent for which the Combines
and Fair Prices Act provides has been challenged.
We had occasion comparatively recently to consider
and overrule a similar objection in Re Gray (1), at pp.
170, 175. Dealing with the power of a provincial
legislature to confer on bodies of its own creation
authority to make by-laws and regulations upon
specific subjects and with the object of carrying an
enactment of the legislature into effect, their Lord-
ships of the Privy Council said in Hodge v. The Queen
(2), at page 132:

It is obvious that such an authority is ancillary to legislation,
and without it an attempt to provide for varying details and machinery
to carry them out might become oppressive, or absolutely fail. The

very full and very elaborate judgment of the Court of Appeal contains
abundance of precedents for this legislation entrusting a limited
discretionary authority to others, and has many illustrations of its
necessity and convenience. It was argued at the bar that a legislature
committing important regulations to agents or delegates effaces itself.
That is not so. It retains its powers intact, and can, whenever it

pleases, destroy the agency it has created and set up another, or take
the matter directly into its own hands. How far it shall seek the aid

of subordinate agencies,- and how long it shall continue them, are
mntters for each legislature, and not for courts of law, to decide.

(1 57 Can. S.C R. 150.
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The Acts. now under consideration involve no such 1920

abdication of legislative jurisdiction-no such abroga- IN RE
BOARD OF

tion of the power of one of the integral constituents of COMMERCE.

the legislature as was attempted in recent Manitoba Anglin J.

legislation held ultra vires by the Judicial Committee
in Re the Initiative and Referendum Act (1), where such
a limited delegation of legislative functions as was
sanctioned in the Hodge Case (2) again received their
Lordships' approval.

However formidable may be the obstacles to the
creation of a Dominion court of criminal jurisdiction
presented by clause 27 of section 91 and clause 14 of
section 92, of the B.N.A. Act, I see no valid objection
to the constitution by our Parliament under s. 101 of a
court to carry out the provisions of the Acts now before
us designed for the regulation of trade and commerce;
and the power to make an order such as that now under
consideration, eliminating from it clauses (a) and (b)
of the paragraph numbered 1, which are not supported,
seems a reasonable and necessary jurisdiction to vest
in such a body, in order that its administration may be
effective. At all events, if Parliament is endowed
with legislative jurisdiction to deal with the subject of
profiteering under the head of "the regulation of trade
and commerce" as a matter not substantially of local
or provincial interest but affecting the well being,
social, moral and economic, of the Dominion at large,
there appears to be no tenable objection to its juris-
diction to confer on a court of its own creation power to
restrain and prohibit contraventions of such regula-
tions and restrictions, general or particular, within
the purview of the statute, as it may be found neces-
sary or proper to impose.

(1) [1919] A.C. 935, at page 945. (2) 9 App. Cas. 117.
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Again it is objected that the proposed order is rather
IN RE a local regulation than a restraining order. I thinkBOARD OFhnars~am~

COMMERCE. not. It will impose a behest nominatim on a number
Anglin J. of individuals, firms and corporations who were first

cited to appear before the Board and whose dealings
with the subject matter of such behest were investi-
gatcd by the Board. It is. just as much an order within
the contemplation of s. 18 of the Combines and Fair
Prices Act as it would be if it were one of several
similar documents dealing separately with each of the
parties to be enjoined.

No valid objection to the provision for making such
an order a rule, order or decree of a provincial superior
court has, in my opinion, been presented. The
machinery of the provincial court is to be utilized for a
Dominion purpose. The power of Parliament to
require this to be done is distinctly affirmed in Valin v.
Langlois (1), and the express approval by this court
of the following passage from the work of the late Mr.
Lefroy on Legislative Powers in Canada, at page 510, in
Re Vancini (2), at page 626, puts it beyond questionhere.

The Dominion Parliament can, in matters within its sphere,
impose duties upon any subjects of the Dominion whether they be
officials of provincial courts, other officials, or private citizens; and
there is nothing in the British North America Act to raise a doubt
about the power of the Dominion Parliament to impose new duties
upon the existing provincial courts, or to give them new powers as to
matters which do not come within the subjects assigned exclusively
to the legislatures of the provinces, or to deprive them of jurisdiction
over such matters.

The authorities on this feature of the case are collected
and discussed in Mr. Justice Clement's work, at p. 531.

We are for these reasons of the opinion that the power
of Parliament to confer the authority, to the existence
of which the questions in the stated case are directed,

(2) 34 Can. S.C.R. 621.
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has not been successfully impugned and that the right 1920

of the Board of Commerce to make the proposed order, IN RE
BOARD OF

eliminating from it clauses (a) and (b) of the operative COMMERCE.

paragraph numbered 1, may be upheld as an exercise Anglin J.

of authority validly bestowed under the jurisdiction of
Parliament to make laws for "the regulation of trade

and commerce" and for "the peace, order and good
government of Canada," and, in so far as the findings

in its recitals are concerned, possibly also under
Dominion legislative jurisdiction over "The Criminal
Law," although the investigation and the findings
made thereon for the purpose of determining what are
reasonable and just prices and of affording a founda-
tion for an order prohibiting the. making or taking of

unfair profits and practices calculated to unfairly
enhance costs or prices may not form part of a criminal
cause or matter. Rex v. Manchester Profiteering
Committee (1).

We would therefore answer both the questions of
the stated case in the affirmative.

IDINGTON J.-This is claimed to be a stated case
pursuant to section 32 of the Board of Commerce
Act, which reads as follows:-

32. (1) The Board may, of its own notion, or upon the application of
any party, and upon such security being given as it directs, or at the
request of the Governor-in-Council, state a case, in writing, for the
opinion of the Supreme Court of Canada upon any question which
in the opinion of the Board, is a question of law or of jurisdiction.

(2) The Supreme Court of Canada shall hear and determine such
question or questions of law arising thereon, and remit the matter to
the Board with the opinion of the Court thereon. -

(1) 36 Times L.R. 254.
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1920 This section is in substance the same as that appear-

IOARE ing in the Railway Act as section 55 thereof and is
COMMERCE. evidently taken therefrom.
Idington J.

The Board of Railway Commissioners in practice
formulate a statement of facts which of course is
binding upon us, and then submit the questions of law
which they desire answered.

The party then appealing has charge of the conduct
of the appeal, and same is argued out in a due and
orderly manner, first by counsel for appellant and then
by the counsel for respondent, as all appeals on a
stated or special case submitted to this or any other
appellate court have been heretofore treated.

The origin of such a mode of appeal need not be
traced for many illustrations are to be found in various
branches of both civil and criminal, and quasi-criminal,
law.

The necessity for the statement of a concrete case
seems to me to be almost self-evident, and at all events
all relevant precedents I can find establish that.

It so happened that the Board of Commerce got
seized of the idea that all it had to do was to submit
questions to this court for its opinion relative to mere
abstract points raised upon the construction of some
sections of the Combines and Fair Prices Act, without
stating any concrete case. And half a dozen such
were presented.

I was applied to as Judge in Chambers and refused
to recognize such righi by making any formal order
but suggested to the Registrar that he had better set
the matter down to be brought under the notice of the
full court at its then approaching sittings, 'and he
did so.
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Upon its coming up there, it developed that there 92

had been a number of questions raised by parties who IN REF
BOARD OF

had been before the Board. COMMERCE.

I insisted, for my part, that unless and until a Idington J.

stated concrete case was made in accord with the
settled practice of the Railway Board, there should not
be a hearing granted.

There appeared counsel for the Board of Commerce,
which surprised me somewhat, and for the Attorney
General for Canada and for a number of the parties
concerned.

A long discussion ensued resulting in the matter
being left to all those so concerned to try and agree
upon the Iselection of a case upon which argument
could properly take place.

The case of the Ottawa Clothiers had been mentioned
in the course of said discussion, as one in which all the
questions desired to be raised had been thereii raised
before the Board, and another was suggested as
equally important.

Previously to said sitting of this court, I had given
leave to appeal in a concrete case from Winnipeg
which I suggested might bring up much that it was
desired to have this court pass upon.

The net result of the foregoing attempt to frame a
suitable case, consisted of the so- called stated case
submitted by the Board in the first place, with a brief
typewritten memo, which was inserted therein, and
after elaborate argument of counsel for all parties
appearing before us, and due consideration of the non-
observance of our demand, for a concrete case, it was
determined by us to insist thereon. The decision. in
Re the County Council of Cardigan (1), was pointed-to
as a guide.

(1) 54 J.P. 792.
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The result is now before us in an alleged stated case
IN RE in which instead of half a dozen questions as previously

BOARD OF
COMMERCE. of a purely abstract character, we have presented to us
Idington J. to be answered, two questions relative to the juris-

diction to make a proposed order based upon what is
alleged to be the finding of facts.

The latter are referred to as follows:-

All evidence elicited was given subject to the jurisdiction of the
Board to make any order consequent upon the inquiry and to the
power of the Parliament of Canada to enact the legislation under
which the inquiry was proceeding, counsel for the clothiers having
formally protested such jurisdiction. At the conclusion of the sit-
tings argument was heard on behalf of the clothiers and as well on
behalf of the public, whereafter the Board took into consideration all
matters, including the protest as to jurisdiction. The Board, upon
the evidence before it, found as matters of fact the matters set forth
in the recitals to the draft order which is Schedule "B."

The recital thus referred to is as follows:-

It appearing that heretofore and since the 7th day of July, 1919,
sales by retail of the commodities Men's Ready-Made and Partly
Ready-Made Suits and Overccats (hereinafter referred to as "commo-
dities") purclased by the retailer thereof at a cost of thirty dollars or
under have, as a practice, been made within the city of Ottawa by the
respective persons, firms and corporations hereinafter named (all
being retailers of clothing within said city) at the same percentage of
gross profit or margin to the retailer as the commodities purchased by
him or them at a greater cost than thirty dollars, and that said persons,
firms and corporations respectively have, since said 7th day of July,
1919, made and taken unfair profits upon sales of such commodities
so purchased at a cost of thirty dollars or under and have not offered
their respective stocks-in-trade of such immediately hereinbefore
mentioned commodities (the same being necessaries of life as defined
by section 16 of the Combines and Fair Prices Act, 1919), at prices
not higher than were reasonable and just, the said unfair profits being
profits greater than those hereinafter indicated as fair profits; and it
further appearing that the conditions mentioned are not such as to call
for prosecution, because the making or taking of such unfair profits
was not in deliberate breach of or non-compliance with section 17 of
the Combines and Fair Prices Act, 1919, but was the result of the
existence of a long standing practice of marking selling prices upon the

basis of addition of arbitrary percentages for gross profit or margin
to cost, which practice has been almost universal throughout Canada,
was fair at the time of instituting it, but has become unfair and ought
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to have been varied by reduction of such percentages in consequence 1920
of continued substantial increases in basic costs causing an increased IN RE
yield of profit, in terms of money, net as well as gross or margin; where- BOARD OF

from the hereinbefore indicated offences against said section 17 of the COMMERCE.

Combines and Fair Prices Act, 1919, resulted. Idington J.

Then follows the opinion of the Board thereon.

I do not consider this, which deals with or is made to
represent the result of an inquiry by the Board into the
respective courses of business pursued by thirty-six
different persons or firms or corporate companies
carrying on business in Ottawa and are grouped
together in one order, is either such a concrete case as
was demanded or presented by way of an appeal as
such a case should be.

The Board frames and presents the order.

By section 3 of the Combines and Fair Prices Act,
1919, it is declared that the Board

shall have the general administration of this Act which shall be read
and constructed as one with The Board of Commerce Act.

Section 18 of the same Act, which is the immediate
authority upon which the proposed order must rest, if
at all valid, by subsection (1) thereof provides as
follows:-

18. (1) The Board is empowered and directed to inquire into and
to restrain and prohibit,-

(a) any breach or non-observance of any provision of this Act;

(b) the making or taking of unfair profits for or upon the holding
or disposition of necessaries of life;

(c) all such practices with respect to the holding or disposition of
necessaries of life, as, ,in the opinion of the Board are designed or
calculated to unfairly enhance the cost or price of such necessaries of

life.

The only concrete facts presented to us are those
above recited, presumably the result of the exercise of
the powers and discharge of duties above set forth.
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There is no appellant named or indicated unless from

IA RE the fact that a member of the Board appeared as
COMMERCE. counsel for the Attorney General for the Dominion, and
Idington J. opened the argument before us supporting the action

of the Board.

On the application I have referred to, first coming
before us, the Board was specifically, represented by
counsel for it; but none appeared on the last argument
herein though the Board of Commerce Act, by sub-
section 7 specially provides for the Board being heard
by counsel or otherwise on appeals such as this. Pre-
sumably this provision was made to overcome the
possible effect of the case of Smith v. Butler (1), where
the court held that the justices could not be heard in
support of an appeal stated by them.

Such a case so presented without an appellant, I
respectfully submit, should be dismissed.

The majority of the court hold that notwithstanding
all the foregoing peculiar features of this case, as an
appeal on a stated case, we must answer the questions
submitted.

Thereforie, bowing to their opinion, I will proceed to
deal therewith.

On the first argument the leading counsel who
presented the case in its then condition seemed to rest
the exercise of power in question as based upon the
power of the Dominion Parliament over criminal law,
and his junior as if based upon its power over trade
and commerce.

Counsel respectively for the firms or parties then
concerned in the exercise of the power and for the
Province of Alberta, each denying its exiptence, argued

(1) 16 Q.B.D. 349.
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ably that we must look at the general purview of the 1920

whole Act to determine its character and by doing so IN RE
BOARD OF

urged that it could not be called legislation within the COMMERCE.

powers assigned Parliament relative to criminal law Idington J.

and hence must be held as an Act dealing with property
and civil rights.

The elimination from the case, as first stated, of
four of the questions thereby submitted has rendered
much of the argument then considered necessary
inapplicable to the case as it now stands before us.

The proposed order rests upon subsections 1 and 2
of sectipn 18, of which subsectilon 1 is above quoted,
and the said subsection 2 is as follows:-

(2) For the purposes of this Part of this Act, an unfair profit shall
be deemed to have been made when, pursuant to and after the exercise
of its powers by this Act conferred, the Board shall declare an unfair
profit to have been made, and an unfair enhancement of cost or price
shall be such enhancement as has resulted from the making of an
unfair profit.

Indeed this sub-section (2) in the last analysis is
that upon which it must rest.

Assuming the ancient laws against forestalling,
regrating and engrossing, which had long been treated
as obsolete, and, being considered unsuited to a free
people, were finally repealed in England by 7 & 8
Vict., ch. 24, yet may be existent in older parts of Canada
or re-enacted as part of our criminal law, how can that
help to maintain said section as being within the
power of the Dominion Parliament which for its
legislative authority must act within the power con-
ferred by the British North America Act?

It seems to me that the enactment of section 22 of
the Combines and Fair Prices Act, coupled with much
else therein, must have been passed by reason of an
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19 oversight of the limitations in the British North
IN RE America Act, otherwise we would not be confronted

BOARD OF
COMMERCE. with so much therein as seems, to say the least, of very
Idington J* questionable authority.

I cannot imagine that Parliament really intended to
invade the rights secured to the provinces to the extent
that some of these enactments (of which section 18 is
one) clearly do.

Section 91 of the British North America Act pro-
vided as follows:-

91. It shall be lawful for the Queen, by and with the advice and
consent of the House of Commons, to make laws for the peace, order and
good government of Canada, in relation to all matters not coming
within the classes of subjects by this Act assigned exclusively to the
legislatures of the provinces; and for greater certainty, but not so as to
restrict the generality of the foregoing terms of this section, it is hereby
declared that (notwithstanding anything in this Act) the exclusive
legislative authority of the Parliament of Canada extends to all matters
coming within the classes of subjects next hereinafter enumerated;
that is to say:- -

Item 27 of the enumeration reads as follows:-

27. The Criminal Law, except the Constitution of Courts of
Criminal Jurisdiction, but including the procedure in criminal matters.

By section 92 it is enacted as follows:-

92. In each province the legislature may exclusively make laws
in relation to matters coming within the classes of subjects next here-
inafter enumerated, that is to say,-

Item 14 of this enumeration reads as follows:-

14. The administration of justice in the province, including the
constitution, maintenance, and organization of provincial courts, both
of civil and of criminal jurisdiction, and including procedure in civil
matters in those courts.

The Board is constituted a court of record. Its acts
must be taken to be those of a court.

How can such a court, declared by the above quoted
section 3 of the Combines and Fair Prices Act to have
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the general administration of that Act which is now in 1920

question, be held not to offend against these items, 27 IN RE
BOARD O

of section 91, and 14 of section 92? COMMERCE.

The constitution of courts of criminal jurisdiction Idington J.

is expressly excluded by said item 27, and
the administration of justice in the province

is, by the enacting part of section'92 and said item 14
thereof handed over exclusively to the legislature
thereof.

How can the Board claim in face thereof any right to
administer what it urges is criminal law?

The administration of procedure in criminal law is
not by a single line or letter assigned to the Dominion.

All the power that is conferred on Parliament
relative to procedure is to define the mode of procedure
to be followed by the provincial courts in the admin-
istration of criminal law.

Included in procedure, as heretofore interpreted, is
the law of evidence which Parliament may declare.

It has never occurred to any one hitherto, that the
conception of what would constitute relevant evidence
should be something evolved by a court, constituted
by Parliament first to inquire and declare what was a
reasonable course of conduct on the part of any one of
the classes of business men falling within the provisions
of the Combines and Fair Prices Act, and then to
warn, by virtue of section 18 thereof, those concerned
where and how the line to regulate such course of
conduct should be drawn in future; and then to
inquire, after such warning had been given, whether
any of those so warned had transgressed; and then, if
any one found by the inquisition of the Board or its
appointed examiners under section 19, by means of
examining the accused, his employees and books, to
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1920 have transgressed, the offender so found guilty may
IN RE be handed over to the consideration of the Attorney

BOARD O
COMMERCE. General for the Province who, as well as the offenders,
Idington J. would be bound in duty duly to observe, under section

33 of the Board of Commerce Act, such findings of fact.

That section by sub-section 3 thereof provides as
follows:-

The finding or determination of the Board upon any question of
fact within its jurisdiction shall be binding and conclusive.

Such is a fair outline of this new method of defining
what may become evidence, and hence legislation
within the meaning of item 27 of section 91 of the
British North America Act relative to what is covered
by the phrase therein

but including the procedure in criminal matters.

There is no other ground upon which, in a strictly
legal sense, such provision can be upheld, than as falling
within this reservation relative to matters of procedure.

I submit respectfully that the closest examination,
or most liberal interpretation, of these two items, 27 in
section 91, and its counterpart in item 14 in section 92,
of the British North America Act, preclude the possi-
bility of making out of them anything which can main-
tain such a mixture of substantive "criminal law," and
law including the procedure in criminal matters,
consistent with a due observance of the exclusion of
power over

the constitution of courts of criminal jurisdiction

given by item 14 of section 92 to the provincial legis-
latures, or in any way to support or justify such
legislation as in said section 18 of the Combines and
Fair Prices Act, on which ultimately the proposed
order must rest.
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To do it justice the Board, or counsel for the Attorney 0

General, failed to attempt to put forward such a direct IN RE
BOARD OF

method'of dealing with the matter, though the section COMMERCE.

on which its proposed order must rest, for a basis, Idington J.

necessarily involves all I have set forth in light of the
whole of the legislation in question.

The method of meeting so obvious a difficulty was to
suggest that as relative to criminal law it was main-
tainable as ancillary thereto.

The British North America Act leave.no room for
any such distinction.' And the same sort of argument
was put forward in the case of Montreal Street Railway
Co. v. Montreal (1), but rejected by a majority of this
court, and we were upheld by the court above in the
appeal taken therefrom by the decision in City of Mont-
real v. Montreal Street Rly. Co. (2).

That decision, of course, stands as a declaration of
principle for much more than is merely relative to
what was directly involved therein. I, therefore,
rely upon its adoption of a principle applicable in
other regards, as well as upon its apt disposition of the
ancillary argument for which there was much more.
reason for its application therein than there is herein.

In default of that argument maintaining the juris-
diction of the Board, counsel falls back upon the pro-
vision in section 101 of the British North America
Act, which reads as follows:-

101. The Parliament of Canada may, notwithstanding anything
in this Act, from time to time, provide for the constitution, mainten-
ance, and organization of a General Court of Appeal for Canada,
and for the establishment. of any. additional courts for the better
administration of the laws of Canada.

(1) 43 Can. S.C.R. 197. . (2) [1912] A.C. 333.

79089-32
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By virtue of that section this court was constituted;
IN R and, by virtue of the last part thereof, the Court ofBOARD OFpr te~ouLo

CoMMERCE. Exchequer and the Board of Railway Commissioners
Idington J. were created.

Each of these lastly mentioned courts was consti-
tuted as an additional court for the better administra-
tion of the laws of Canada, and in no way, in actual
practice, did they interfere with provincial rights save
when straining the power given, as in the Montreal
case just cited.

It is conceivable that within the powers thus assigned
the Dominion Parliament, it might

for the better administration of the laws of Canada

i.e., laws enacted by that Parliament, create many such
courts.

It is inconceivable to me how, when the relative
powers of Parliament and provincial legislatures are
so tersely dealt with and definitely expressed, as they
are by the items of sections 91 and 92 which I have
already quoted, Parliament can properly constitute
any additional courts for the purpose in question
herein.

In relation to many of the subjects enumerated in
section 91 over which the Dominion Parliament is
given plenary powers, the constitution by it of addi-
tional courts is quite conceivable, as within the scope
of section 101, and is also clearly necessarily so, in
relation to the government of territories not given a
provincial legislature or the status of a province, and
all implied therein.

But whilst the administration of justice thereunder
may rest with the Dominion Parliament, how can the
constitution of courts of criminal jurisdiction or any
part of the administration of justice relative thereto
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be assigned by Parliament in anything relative to the 1

criminal law when so expressly excluded on the one IN RE

hand regarding the constitution of courts, and all that CoMMRn.

which is relative to the administration of justice, so Idington J.

far as regards the constitution of courts of criminal
jurisdiction is, on the other hand, so expressly assigned
to the respective provincial legislatures.

Yet these enactments now in question, presume to
hand over the greater part of the administration of
what is claimed to be criminal law to the Board of
Commerce. Not only that but do it in such a manner
as is quite repugnant to the ideals of British law and
justice, as well exemplified in the recent case of Law v.
Chartered Institute (1).

This enactment which we have under consideration
constitutes the Board of Commerce the sole investiga-
tor, the sole prosecutor, and the judge to determine the
facts it has discovered, or imagines it has discovered,
and only when the Board deems proper accused is to
be handed over to have the formal part of rendering
judgment duly executed. And, as if to let nothing
escape its grasp, the Board has delegated to it the
power to make further regulations as set forth below.

I suspect that the clear separation of the legislative
power from the administration of its products in relation
to criminal law was not born of accident but design, on
the part of the astute men who framed the British
North America Act. Many obvious reasons existed
for doing so. The substantial racial differences between
Upper and Lower Canada (now respectively Ontario
and Quebec) must never be forgotten if justice is to be
done in operating the British North America Act.

(1) [1919] 2 Ch. 276.
79089-321
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1920 Then failing to find that source of jurisdiction
RE available, the argument in support of the proposed

COMMR"C. order fell back upon the old forlorn hope, so many
Idington J* times tried, unsuccessfully, upon this court and the

court above, of item 2 of section 91 of the British
North America Act, which empowers Parliament to
deal with "the regulation of trade and commerce."

The scope and purpose of this power has so often
been referred to in numerous cases, that I hardly think
it necessary to repeat what has so often been said in
that regard.

I doubt if it has ever been heretofore relied upon
in support of such an extravagant claim as this put
forward herein.

To regulate the prices charged in the tailor shop, or
the corner grocery, needs a power which has not only
the limited powers of Parliament but also all that is
comprehended in the item 13 of section 92 of the
British North America Act, which gives exclusively
to provincial legislatures the power to make laws
in relation to "property and civil rights in the
province."

What is this power so assigned to each of the provin-
cial legislatures worth, if it can be effectually wiped
out by the Dominion Parliament enacting a so-called
criminal law and supplementing it by such legislation
as before us, including the large delegation of legisla-
tive power given by section 39 of the Board of Com-
merce Act which reads as follows:-

39. Any rule, regulation, order or decision of the Board shall,
when published by the Board, or by the leave of the Board, for three
weeks in the Canada Gazette, and while the same remains in force,
have the like effect as if enacted in this Act, and all courts shall take
judicial notice thereof.
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Is there any sumptuary law or socialistic conception 1920

of organized society which could not be made to fall
within the power of Parliament, by the same process COMMERCE.

of reasoning as must be resorted to, in order to main- Idington J.

tain the right of the Board to make the proposed
order?

Our Confederation Act was not intended to be a
mere sham, but an instrument of government intended
to assign to the provincial legislatures some absolute
rights, and of these none were supposed to be more
precious than those over property and civil rights.

The case of Citizen's Ins. Co. v. Parsons (1), at an
early date in our system of Federal Government
decided in effect, by the principle expressly and
impliedly adopted therein, much more than appears on
the superficial aspects thereof relative to the contract-
ual powers falling within civil rights. Its implications
have been maintained in many well known ways by
numerous decisions needless to cite.

The case of Vancini v. The King (2), so much relied

on, not only binds us but in the result reached I fully
agree; yet I fail to see how that or any of the decisions
in the cases cited on behalf of the Board's power, at all
help to support its pretension in question herein; unless
that in the case of Geller v. Loughrin (3), which does not
bind us. If there was much resemblance between the
legislation in question in that case and this, I might
find it necessary to say something, but I fail to find
any close resemblance.

Indeed there is, I venture to say, no judicial authority
maintaining such legislation.

(1) 7 App. Cas. 96. (2) 34 Can. S.C.R. 621.
. (3) 24 Ont. L.R. 18.
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192 The counsel for the Attorney General of the Domin-

N i, ion in his opening on the first argument, referred to
cOMMERCE. certain remarks made by me in the case of Weidman
Idington J. v. Schragg (1), at page 22, and repeats the reference

in his supplemental factum as if supporting his con-
tention. I was therein attempting to properly appre-
ciate the scope of section 498 of the Criminal Code as
then in force. I still adhere to all I therein expressed,
not only in its immediate bearing upon the issue
presented for consideration therein, but, if I may be
permitted to say so, in a much wider sense lying within
the power of Parliament to deal effectively with, not
only by way of the criminal law but also that bearing
upon its power over patents and of incorporating
companies and the limitations it can impose relative
to their operative results.

I I fail to see, however, that what I had there in mind
(and beyond, relative to which I did not give expression
of judicial opinion) can in any way help to maintain
such legislation as before use.

Parliament has, in its residual power for the "peace,
order and good government of Canada," both legis-
latively and administratively, a plenary power over
territory not yet given the status of a province.

Yet default satisfactory authority for the main-
tenance of the remarkable legislation, now in question
in relation to those dwelling in one of the provinces,
the residual power of Parliament was invoked.

Whatever may be said and must be admitted,
relative to the proper exercise of any of the enumerated

powers conferred on Parliament being likely to touch
incidentally and necessarily upon property and civil
rights within a province, there the power to do so ends.

(1) 46 Can. S.C.R. 1.
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I deny its existence in the residual power of Parlia- 1920

ment, save in the extreme necessity begotten of war O Ol

conditions, or in manifold ways that do not touch CommRC.
provincial rights. Idington J.

The war had ended when the legislation now in
question was enacted.

It is one of the many curious things relative to these
Acts that there seems so much difficulty on the part
of those who ought to know in assigning them, or
parts of them, to the exact power that is sought to be
exercised thereby.

It generally happens that amendments to the
criminal law are presented as such and the clear
purposes and powers had in view are, therefore,
thereby well understood.

In this instance, if so designed, those sections
which form Part 2 of the Combines and Fair Prices
Act, save section 20 expressly excluded, I respectfully
submit should have found a place in the chapter of
important amendments to the Criminal Code passed
in the same session, assented to same day, and forming
the very next chapter of the statutes. And, not having

,done so, coupled with the curious blending of that
which is intra vires with what is ultra vires of Parlia-
ment, gives rise to many questions we have not to
answer, yet renders any consideration of these we are
asked to answer rather confusing.

Counsel for Alberta submits a recent decision in
Rex v. Manchester Profiteering Committee (1), upon an
analogous statute in England, where it was held that
the legislation there in question, though dealing with
the fixing of prices and affixing penalties for breaches

(1) 36 Times L.R. 254.
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192 of the order determining same, was not criminal law,
oINRE is a very important one when we apply it to what may

coMMERCE. be possible for provincial legislatures to enact within
Idington J. their powers over property and civil rights.

In that connection it tends to demonstrate that all
that is proposed by the form of order presented herein
is quite within the powers of the provincial legislatures
to enact and hence not within any of the powers
assigned to the Dominion.

However that may be we are confronted with
section 22 of the Combines and Fair Prices Act which
enacts as follows:-

22. (1) Any person who contravenes or fails to observe any of the
provisions of this Part of this Act other than section twenty shall be
guilty of an indictable offence and liable upon indictment or upon
summary conviction under Part XV of the Criminal Code to a penalty
not exceeding five thousand dollars, or to imprisonment for any term
not exceeding two years or to both fine and imprisonment as specified,
and any director or officer of any company or corporation who assents
to or acquiesces in the contravention or non-observance by such
company or corporation of any of the said provisions shall be guilty
of such offence personally and cumulatively with his company or
corporation and with his co-directors or associate officers.

(2) For the purposes of the trial of any indictment for any offence
against this part of this Act, section five hundred and eighty-one of
the Criminal Code, authorizing speedy trials without juries, shall

apply.

There cannot be a doubt surely of the intention that
this enactment should be held part of the criminal law
however absurd some of the consequences may be.

For example, under section 18, if the Board failed
to observe any of its provisions, it must be held liable
to be indicted and punished according to the terms of
the enactment.

Such like complications may arise in applying
section 22 to other sections, save section 20, in same
part 2 of the Act.
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This sort of legislation is characteristic of much 120

more in these two Acts to be administered by the O F

Board of Commerce. COMMERCE.

Fortunately we have only to pass upon section 18 Idinton J.

and answer one question, if concluding, as I do, for
the reasons assigned above, that it is ultra vires the
Dominion Parliament and infringes upon the exclusive
jurisdiction of provincial legislatures, over property
and civil rights, and over the administration of justice
in the province including

the constitution, maintenance and organization of orovincial courts
both of civil and of criminal jurisdiction

as above set forth.

Hence I say "No" in answer to the first question
Has the Board lawful authority to make the
order?

And, as an obvious consequence of that answer, the
second needs no answer.

As I am unable to find an appellant who has prose-
cuted this so-called appeal, I cannot suggest imper-
atively who should pay the costs.

The Attorney General for the Dominion had the
same right, as of course, to intervene and be heard in
argument on so grave a constitutional question,
as has always been accorded by this court, in
the like cases, to him and provincial attorneys
general.

But I cannot in the case before us hold him to have
been the appellant.

This is another illustration of how futile this whole
proceeding has been, and how far it has fallen short
of what is required in a stated. case.
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1-- To illustrate further what I have advanced I imagine
IN RE the order proposed might be held quite valid if dealing

BOARD 0F
COmmRcE. with traders in Dawson City in the Yukon, over

Duff J. which Parliament has plenary power, but not when
dealing with traders in Ottawa, which is part of the
Province of Ontario.

DUFF J.-The scope of the authority arising under
sec. 91-(2) of the B.N.A. Act has been much discussed.
No precise definition of that authority has of course
been given or even attempted; nevertheless, it has for
40 years been a settled doctrine that the words "regu-
lation of trade and commerce" as they appear in that
item cannot be read in the sense which would be
ordinarily ascribed to them if they appeared alone
and unaffected by a qualifying context. To adopt the
language of Lord Hobhouse in the case of The Bank of
Toronto v. Lambe (1) at page 586.

it has been found absolutely necessary that the literal meaning of the
words should be restricted in order to afford scope for powers which are
given exclusively to the provincial legislatures,

and some definite limiting rules are deducible from the
decided cases.

In the Parsons Case (2), it was held that

this authority does not comprehend the power to regulate by legisla-
tion the contracts of a particular business or trade in a single province

the particular business or trade there under considera-
tion being the business of fire insurance.

In Hodge v. The Queen (3), the authority given to
the Provinces by item 9 of see. 92 to make laws with
respect to licenses for raising a revenue for provincial
purposes was considered sufficient to enable a province

(1) 12 App. Cas. 575. (2) 7 App. Cas. 96.
(3) 9 App. Cas. 117.
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to regulate within its own boundaries the manner in 8
which a particular trade is to be carried on and in the IBR0
judgment delivered upon the reference touching the COMMERCE.

validity of the Liquor License Act of 1883, commonly Duff I
known as the McCarthy Act, it was held that the
authority of the Dominion in relation to trade and
commerce did not include authority to regulate a
particular trade by a licensing system applicable to
the whole Dominion. And again on the reference
upon the subject of the Dominion Insurance Act in
1916, Attorney General for Canada v. Attorney General
of Alberta (1), this decision was affirmed and it was
decided that the Dominion Insurance Act professing
to regulate the business of insurance by a single
system of licensing governing the whole of Canada
could not be supported as an exercise of the Dominion
legislative power in relation to trade and commerce.

The decisions of the Judicial Committee in the two
last-mentioned cases appear to have been the logical
result of the decision in Hodge's Case (2), for although
it is quite true that after all proper modifications of
the natural meaning of the words used in the respective
enumerations in secs. 91 and 92 have been made (by
a comparison of the enumerations with each other in
accordance with the well known doctrine in Parson's
Case (3) at pages 108-9, there must still be considerable
overlapping of the domains ascribed to the Dominion
and the Provinces respectively by these enumerations;
this is not because the provinces are authorized by sec.
92 to trench upon the subject matters strictly comprised
within the enumerated items of sec. 91 (to pass laws
for example which could be described as "railway

(1) [1916] 1 A.C. 588. (2) 9 App. Cas. 117.
(3) 7 App. Cas. 96.
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192 legislation strictly so called," Canadian Pacific Rly.
IN RE Co. v. Bonsecours (1), or legislation dealing with the

COMMERCE. subject matter of fisheries or a bankruptcy law or a
Duff J. copyright law, Attorney General for Canada v. Attorney

General for Ontario (2)), but because the Dominion for
the purpose of giving effect to a legislative scheme
properly falling within the authority of one or more of
the enumerated heads of sec. 91 may in order to
prevent the defeat of the scheme enact proper ancillary
provisions upon matters falling under some of the
heads of sec. 92, Attorney Generalfor Canada v. Attorney
General of Ontario (2).

It is, of course, an important principle that legis-
lation which for one aspect and for one purpose falls
within the authority conferred by sec. 92, may in
another aspect and for another purpose fall within the
authority conferred by sec. 91, but where the question
concerns the scope of the enumerated heads of sec. 91
it is in the sense just indicated that this principle must
be understood. It cannot be applied in such a way, as
Lord Herschell said in the decision in the Fisheries
case just referred to, as to enable a provincial legis-
lature to legislate in respect of the matters which fall
strictly within one of the specified classes enumerated
in sec. 91. Therefore the decision in Hodge's Case (3),
appears to have involved the conclusion that the kind
of regulation which the Judicial Committee there
held to be competent to a provincial legislature, was
not the kind of regulation which is exclusively com-
mitted to the Dominion Parliament by the second
enumerated head of sec. 91; and it would only be a
corrollary of this to hold that the Dominion could not

(1) [1899] A.C. at page 372. (2) [1898] A.C. 700, at page 715.
. (3) 9 App. Cas. 117.
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by enacting a law professing to put into effect the 12

same kind of regulation in each province, legitimately RE

appropriate a field belonging to one of the enumerated coMMERCE.

specific classes of sec. 92; and this is what was decided Duff J.

upon the' Reference touching the validity of the
McCarthy Act. In Attorney General for Canada v.
Attorney General of Alberta (1), Lord Haldane speaking
for the Judicial Committee said:-

But in Hodge v. The Queen (2), the Judicial Committee had no
difficulty in coming to the conclusion that the local licensing system
which the Ontario statute sought to set up was within provincial
powers. It was only the converse of this proposition to hold, as was
done subsequently by this Board though without giving reasons, that
the Dominion licensing statute known as the McCarthy Act, which
sought to establish a local licensing system for the liquor traffic through-
out Canada, was beyond the powers conferred on the Dominion Par-
liament by s. 91.

By parity of reasoning it seems to follow as a result
of Parson's Case (3) that legislation regulating the
contracts of a particular business or trade is not the
kind of regulation which is exclusively committed to
Parliament by that provision of sec. 91 now under
discussion and consequently that it is not competent
to the Dominion to regulate such contracts in each
Province by legislation applicable to all of the provinces.

Again in the Montreal - Street Railway Case (4), a
Dominion enactment purporting to regulate local
railways in respect of through traffic, that is to say
traffic passing from a Dominion to a local line and
vice versa, was held to be ultra vires and it was decided
that the authority conferred by item No. 2 of sec. 91
could not be legitimately exercised in regulating the
management of "local works or undertakings" of the
kind committed to the exclusive jurisdiction of the
province by item No. 10 of sec. 92.

(1) [1916] A.C. 588, at p. 596. (3) 7 App. Cas. 96.
(2) 9 App. Cas. 117. (4) [1912] A.C. 333.
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12 In Parson's Case (1), at pages 112 and 113 appears

IN RoI the well known elucidation of the language of No. 2 of
COMME=. sec. 91 by Sir Montague Smith. In the Montreal

Duff J. Street Railway Case (2) at page 344, the substance of
this passage is adopted by the Judicial Committee;
and again in John Deere Plow Co. v. Wharton (3), at
page 340, Lord Haldane speaking for the Judicial
Committee said:-

Their Lordships find themselves in agreement with the interpre-
tation put by the Judicial Committee in Citizens Insurance Co. v.
Parsons (1), at pages 112 and 113, on head 2 of s. 91, which confers
exclusive power on the Dominion Parliament to make laws regulating
trade.

Turning then to the exposition in Parson's Case (1),
thus adopted in 1912 and 1915, we find (in addition to
the negative proposition that the authority in question
does not comprehend the power to enact minute
regulations in respect of a particular trade), 1st that
the context affords an indication that "regulations
relating to general trade and commerce" were in the
mind of the legislature, and 2nd that matters embraced
by these words would include
political arrangements in regard to trade requiring the sanction of
Parliament; regulation of trade in matters of interprovincial concern.

and possibly
general regulation of trade affecting the whole Dominion.

It is not easy to ascribe a precise meaning to the
words "general trade and commerce" but the passage
seems to imply that the words "trade and commerce"
are to be read conjunctively or at all events that the
word "trade" takes on a special colour and significance
from its association with the word "commerce"; and
whatever be the precise significance of the word

(1) 7 App. Cas. 96. (2) [1912] A.C. 333.
(3) [19151 A.C. 330.
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"general" we are at least able to affirm in consequence S
of the decisions already mentioned that it excludes
regulations such as those which were in question COMMERCE.

in Hodge's Case (1), in the McCarthy Act reference, Duff J.

in Parson's Case (2), and in the Montreal Street Railway
Case (3). To borrow a phrase used arguendo on the
Liquor License appeal, Attorney General of Ontario v.
Attorney General for Canada "general" in this passage
means

general not as including all particulars but general as distinguished
from some particulars.

In the Montreal Street Railway Case (3), at page 344,
it was laid down in effect that the authority to deal
with trade and commerce ought not to be so construed
and applied as to enable the Parliament of Canada to
make laws applicable to the whole Dominion in rela-
tion to matters which in each province are.substan-
tially of local or private interest and in particular in
relation to matters which in each province are compre-
hended within the subject matters assigned to the
province by No. 10 of sec. 92, viz., "local works and
undertakings."

In addition to these negative and limiting rules a
recent decision, Wharton's Case (4), affords an illumi-
nating example of the application of the considerations
mentioned in Parson's Case (2). It was there held
that companies incorporated under the residuary
power arising under sec. 91, having the status of cor-
porations throughout the Dominion generally might
properly be subjects of regulation under No. 2 of sec.
91 in the sense that Parliament in the exercise of the

(1) 9 App. Cas. 11.
(2) 7 App. Cas. 96.

(3) [1912] A.C. 333.
(4) [19151 A.C. 330.
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1920 authority thereby conferred might prescribe the
IN RE extent to which such companies should be entitled to

COMMERCE. trade in any of the provinces. That is entirely con-
Duff J. sistent with the proposition laid down in Parson's

Case (1), that the authority of Parliament under the
heading mentioned is an authority to pass regulations
in relation to "general" trade and commerce. For
the regulation in question in Wharton's Case (2), was
not a regulation relating to any particular kind of
trade or business, but a regulation touching the trading
powers of all Dominion Companies engaged in any
kikid of business and applying to all such companies
alike and thus at least potentially affecting Dominion
trade and commerce in general through one of its most
important instrumentalities.

Coming to the consideration of the Combines and
Fair Prices Act, and particularly section 18 of that
Act under which the order in dispute has been made.
The jurisdiction of the Board under this section falls
broadly into two sub-divisions, first the jurisdiction
to make orders prohibiting the accumulation of
articles to which the statute applies or the withholding
from sale at reasonable prices of any such articles in
excess of the amount reasonably required for domestic
purposes, or for the ordinary purposes of business, and
secondly the jurisdiction to regulate profits; that is to
say to declare what constitutes an unfair profit upon
the holding or disposition of such articles, to prohibit
the making or taking of such profits and to prohibit
any practice which in the opinion of the Board has a
tendency to enhance the cost of such articles, or the
profits rising from the holding or the disposition of
them, or the price of them.

(2) [1915] A.C. 330.
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As regards the first head of jurisdiction, the authority 1

of the Board extends to traders and non-traders IN RE
BOARD or

alike, to persons accumulating by means of purchase COMMERCE.

or by means of production, to articles accumulated Duff J.

whether by means of production or otherwise, for
domestic use or for use for the ordinary purposes of
business. For example it applies to accumulations by
the house-holder of articles of food produced by the
house-holder himself, the small farmer's pork and
butter, as well as to his cordwood. It applies to the
stock of coal accumulated by a railway or shipping
company, or of coal or coke by a gas company or a
smelting company, as well as to the coal accumulated
by a coal mining company or the gas produced by a
gas company; to the dairyman's as well as to the
rancher's herd.

In so far as the Act authorizes the Board of Com-
merce to compel persons who are not engaged in trade
to dispose of thleir property subject to conditions fixed
by the Board and persons who are traders to dispose
of property in respect of which they are not engaged
in trade, (the coal of the railway company or of the
gas company, the dairyman's herd for example), I
have not a little difficulty in classifying it as an enact-
ment relating to the matters comprised within section
91-(2), upon any fair construction of the words "regu-
lation of Trade and Commerce." It is legislation
effecting trade and commerce no doubt, but I am
unable to distinguish such an enactment from an
enactment authorizing a Board established by Parlia-
ment to take over such property on terms to be fixed
by the Board and to dispose of it itself. Such compul-
sory enactments seem to be enactments on the subject

79089-33
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12 of the rights of property, 92-(13) and "local under-
IN R takings," 92-(10) rather than enactments in regulation

BOARD 07
cOMMERCl of trade and commerce.

Duff J.
Turning now to the authority vested in the Board by

section 18, in relation to profits and prices. The
provisions of section 18 on this subject appear to be
obnoxious to the principles laid down in the passages
referred to in Parson's Case (1), the Montreal Street
Railway Case (2), and the Wharton Case (3). The
authority given to the Board is an authority to pro-
hibit the making or taking of unfair profits upon the
holding or disposition of any articles to which the
statute applies, and the section provides,

that an unfair profit shall be deemed to have been made, when the
Board shall declare an unfair profit to be made.

It is thus left to the Board to make orders affecting
individual holders or traders, to fix the terms upon
which they are required to dispose of articles with-
held from disposition or held for disposition, and
such terms the Board is not required to fix by any
general regulation, but may, and in the normal course
would, fix them with reference to the circumstances
of a particular case. The fixing of the terms of dis-
position by reference to the prohibition against unfair
profits might well result in great disparity between
the prices charged for the same article by different
traders. The creation of an authority endowed with
such powers of fixing the terms of contracts in relation
to specific articles appears to involve an interpretation
of the words, "regulation of trade and commerce,"
much more comprehensive than anything contem-
plated by the decisions and judgments referred to

(1) 7 App. Cas. 96. (2) [1912] A.C. 333.
(3) [1915] A.C. 330.
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above. I have indicated the principle which in my 1

opinion is deducible from Parson's Case (1), namely IBOR
that section 91-(2) does not authorize an enactment COMMERCE.

by the Dominion Parliament - regulating in each Duff J.

of the! provinces the terms of the contracts of a par-
ticular business or trade, for the reason (put very
broadly) that such legislation involves an interposition
in the transactions of individuals in the provinces,
within the sphere of

property and civil rights and local undertakings

not contemplated by section 91-(2). Legislation, for
example, imposing upon the trade in ready-made
clothing throughout Canada, the prohibitions put into
force by the order out of which this reference arises
would, if my view of the effect of Parson's Case (1) be
the right view, pass beyond the scope of the authority
given in 91-(2); an enactment, that is to say, by the
Dominion Parliament in the precise words of the
order now in question could not be supported under
that head. I cannot discover any principle con-
sistent with these conclusions, upon which an enact-
ment delegating to a commission the authority to
regulate the terms of particular contracts of indi-
vidual traders in a specified commodity according to
the views of the Board as to what may be fair between
the individual trader and the public in each transac-
tion, can be sustained as an exercise of that power;
and if such legislation could not be supported when
the subject dealt with is a single commodity, or the
trade in a single commodity, or a single group of
commodities, how can jurisdiction be acquired so to

(1) 7 App. Cas. 96.
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12 legislate by extending the scope of the legislation and
BOARoD bringing a large number of specified trades or com-

COMMERCE. modities within its sweep? Every consideration which
Duff J. can be invoked in support of the view that the author-

ity to regulate by general regulations of uniform
application the contracts of a trade in one commodity,
does not fall within section 91-(2), can properly be
brought to bear with I think increased force in im-
peaching legislation of the character now in question.

The point may be illustrated by reference to the
provincial jurisdiction concerning Local Works and
Undertakings. The power given to the Board by
section 18, is a power to interfere with the manage-
ment of local undertakings in respect of all the matters
mentioned, accumulation, withholding from sale, mak-
ing and taking profits, from holding or selling, prices,
cost, and practices affecting prices and cost. The
authority extends to such undertakings for example,
as coal mines and gas works. Electricity does not
fall within the definition of section 16, but could I
think be brought within the jurisdiction of the Board
by a regulation passed under that section. Section
19 shows that such undertakings are within the
contemplation of section 18, and in Union Colliery Co.
v. Brydon (1), at page 585, it was laid down that
coal mines are local undertakings within 92-(10).

It is necessary to observe that we are not dealing
with a statute clearly within one of the enumerated
heads of section 91, and only incidentally affecting
local undertakings, or other matters committed to the
province. The normal operation of section 18, being
such as I have pointed out, namely through the instru-
mentality of orders made by the Board directly

(1) [1899] A.C. 580.
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against individuals and particular undertakings, and 1

based upon conclusions derived from a consideration IN RE

of the circumstances of each particular case, it becomes cOMMERCE.

plain that what is contemplated is a direct interference Duff J.

by the Board, in respect of the matters committed
to its jurisdiction, in the management of such under-
takings, the property held in connection with them
and the contracts made by their proprietors. Let us
take as instances, coal mines and gas works. The
authority given to the Board to fix the rate of profit,
to prohibit accumulation beyond the amount which
in the opinion of the Board may reasonably be required
for the purposes of the business, to prohibit practices
which in the opinion of the Board enhances costs or
profits, is essentially an authority to interfere with
the management of undertaking A, undertaking B,
and undertaking C, notwithstanding that the author-
ity is given in general terms, and therefore the legis-
lation creating that authority is not legislation merely
affecting such undertakings but legislation in relation
to such undertakings; Canadian Pacific Railway Co.
v. Bonescours (1), at page 372; Montreal v. Montreal
Street Ry. Co. (2) at page 346.

It may be conceded that while section 18 could in its
very terms be validly enacted by a provincial legisla-
ture, the authority reposed in a Commission created
by such a legislature, would not of course extend
beyond the ambit of authority committed to the
legislature itself and consequently such a Commission
would not acquire power to deal with matters belonging
to the subjects of foreign trade, inter-provincial
trade, and the regulating of the management of
Dominion undertakings and beyond the legitimate

(1) [1899] A.C. 367.
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19 scope of the legislative activities of the province; but
11N RE it does not follow because the Dominion could aloneBOARD OF

cOMMERCE. deal with these last mentioned matters it is itself
Duff J authorized to enter upon fields exclusively reserved

for the provinces, in order to carry out a legislative
design necessarily incomplete without legislation on
matters so exclusively reserved; co-operation between
the Dominion and the provinces may be necessary to
attain the ends desired by the legislators and such
co-operation is of course not unknown and has indeed
in some cases been expressly provided for in Dominion
legislation, see for example 9 & 10 Geo. V., chapter
68, section 373, sub-section 6.

Having regard then to the scope of section 18, the
authority conferred upon the Board to interfere with
the proprietary rights of producers, holders and con-
sumers of any of the articles to which-the Act applies,
and the authority to interfere with the management of
local works and undertakings, and to prescribe the
conditions of contracts relating to such articles and to
the manner in which the Act takes effect, I conclude
that it is not an enactment in relation to trade and
commerce within section 91-(2).

The second question is whether section 18 can be
sustained as an exercise of the power of the Dominion
under the introductory clause of section 91 to

make laws for the peace, order and good government of Canada.

Two conditions govern the legitimate exercise of this

power. First-it is essential that the matter dealt
with shall be one of unquestioned Canadian interest
and importance as distinguished from matters merely
local in one of the provinces; and, secondly, that the

legislation shall not trench upon the authority of the
province in respect of the matters enumerated in
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section 92. Attorney General of Ontario v. Attorney L2
General for Canada (1), Montreal v. Montreal. Street INaRE

BOARD OP
Ry. Co. (2), at pages 343 and 344; Wharton's Case (3), CommEacU.

at page 337. I have already pointed out that section Duff J.

18 does profess to deal with matters which in
each province are, from the provincial standpoint,
rights of property and civil rights there and matters
which, in each province, are comprehended within
The subject matter "local undertakings."

It is true that in Russell v. The Queen (4), the Canada
Temperance Act was held to be validly enacted under
this general power and that in Local Option Reference
(1), and in the Manitoba License Holders' Case (5),
the enactment of similar legislation was held to be
competent to a local legislature, the legislation being,
of course, limited in its operation, to the province;
but it is I think impossible to draw from these author-
ities on the "drink" legislation any general principle
which can serve as a guide in passing upon the validity
of the statute before us.

Russell's Case (4) was accepted by the Judicial
Committee in 1896, as decisively determining the
validity of the Canada Temperance Act and to that
extent it was treated as a binding authority.

But it must be remembered that Russell's Case (4),
was in great part an unargued case. Mr. Benjamin
who appeared for the appellant-the provinces were
not represented upon the argument-conceded the
authority of Parliament to enact legislation containing
the provisions of the Canada Temperance Act to
come into force at the same time throughout the whole

(1) [1896] A.C. 348. (3) [19151 A.C. 330.
(2) [19121 A.C. 333. (4) 7 App. Cas. 829.

(5) [1902] A.C. 73.
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1920 of Canada and this Lord Herschell said in a subsequent
IN R case, .was a "very large admission." The Judicial

BOARD OF
COMRCE. Committee proceeded upon the view that legislation

Duff J. containing the provisions of the Canada Temperance
Act was not, from a provincial point of view, legisla-
tion relating to "property and civil rights" within the
province; it was, they said, legislation dealing rather
with public wrongs, having a close relation to criminal
law and on this ground they held that the subject
matter of it did not fall within the exceptions to the
introductory clause.

The subsequent judgments of the Judicial Com-
mittee in the Local Option Reference of 1896 (1) and in
the Manitoba License Holders' Case (2) show that
consistently with the validity of the Canada Temper-
ance Act similar legislation by the provinces limited
in its operation to the province, can be supported as
being from a provincial point of view legislation dealing
with matters merely local. In the last mentioned
case Lord Macnaghten said it might be doubtful
whether if such legislation were from the provincial
point of view properly classified as legislation upon the
subjects denoted by "property and civil rights,"
general legislation by the Dominion such as the Canada
Temperance Act could be sustained.

There is no case of which I am aware in which a
Dominion statute not referable to one of the classes of
legislation included in the enumerated heads of sec.
91 and being of such a character that from a provincial
point of view, it should be considered legislation
dealing with "property and civil rights," has been
held competent to the Dominion under the intro-
ductory clause; and the effect of decisions in the Mont-

(1) [1896] A.C. 348.
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real Street Railway case, or the McCarthy Act Refer- 1920

ence and in the Insurance Act Reference, Attorney IN RE
BOAnD OF

General for Canada v. Attorney General of Alberta (1), cOMMERCE.

is that legislation by the Dominion applying to the Duff J.

whole of Canada dealing with matters which from a
provinc~al point of view fall within No. 9 or No. 10 of
sec. 92, is not a competent exercise of this general power.

"Property and civil rights," of course, taken in
the most comprehensive sense, is a phrase of very
wide application and like the words "Trade and
Commerce," it must be restricted by reference to the
context and the other provisions of sections 91 and 92.
But my view is that where a subject matter is from
a provincial point of view comprehended within the
class of subjects falling under "property and civil
rights," properly construed (ex hypothesi such matter
could not fall strictly within any of the classes of
subjects enumerated in sec. 91) it is incompetent to
the Dominion in exercise of the authority given by the
introductory clause to legislate upon that matter
either alone or together with subjects over which the
Dominion has undoubted jurisdiction as falling neither
within sec. 92 nor within the enumerated heads of
sec. 91; and legislation which in effect has this opera-
tion cannot be legitimised by framing it in compre-
hensive terms embracing matters over which the
Dominion has jurisdiction as well as matters in which the
jurisdiction is committed exclusively to the provinces.

Nor do I think it matters in the least that the
legislation is enacted with the view of providing a
remedy uniformly applicable to the whole of Canada
in relation to a situation of general importance to the
Dominion. The ultimate social economic or political

(1) [19161 1 A.C. 588.
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1920 aims of the legislator cannot I think determine the

; REO category into which the matters dealt with fall in
COMMERCE. order to determine the question whether the juris-

Duff J. diction to enact it is given by sec. 91 or sec. 92. The
immediate operation and effect of the legislation, or
the effect the legislation is calculated immediately to
produce must alone, I think, be considered. I repeat
that if, tested by reference to such operation and
effect, the legislation does deal with matters which
from a provincial point of view are within any of the
first fifteen heads of section 92, it is incompetent to
the Dominion unless it can be supported as ancillary
to legislation under one of the enumerated heads of
section 91.

This view may be supported by contrasting the
decision of the Judicial Comitnitee in Russell's Case (1),
with its decision on the McCarthy Act reference.
The Canada Temperance Act was an attempt on the
part of the Parliament of Canada to cope with the
evils arising from the sale of intoxicating liquor, and
that Act as already mentioned was held to be within
the power of Parliament as dealing not with civil
rights and property but with public wrongs, and
being legislation analogous in character to the statute
restricting the sale of explosives and poisons and
having a close relation to the criminal law. The
McCarthy Act which was passed shortly after the
decision in Russell's Case (1), recited that it was
expedient to regulate the traffic in intoxicating liquors
by a system uniform throughout Canada for the
purpose of preserving public order, and then proceeded
to regulate the liquor trade by a system of licensing.
This decision, as already mentioned, was a logical conse-

(1) 7 App. Cas. 829.
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quence of the preceding decision of the Board in Hodge's 19o

Case (1), to the effect that from -a provincial point of BNR

view such a system of licensing fell within number 9 of COMMERC".

section 92. The combined effect of these decisions Duff J.

seems clearly to be that while for the purpose of
dealing with a matter of interest to the whole Dominion
in the sense of being a matter affecting and pertaining
to the public order and good government of the
whole Dominion (the evils of the liquor trade), Parlia-
ment may legislate so long as its enactments are of
such a character that they do not deal with matters
from a provincial point of view within the specific
classes of subjects enumerated in section 92, (that
is, the first fifteen heads) it is not within its power
under the residuary clause to enact legislation which
from the provincial point of view falls within any
one of such classes. It is quite true that the
McCarthy Act Reference principally involved a
consideration of only one of the enumerated heads,
No. 9, but it is difficult to find any satisfactory rele-
vant distinction between No. 9 and No. 10 (as regards
matters falling under this head, the Montreal Street
Railway Case (2), seems to be conclusive), or between
No. 9 and No. 13, although as regards the last men-
tioned head, caution must be used in observing the
limits necessarily imposed by the context in the two
sections upon the scope of their application.

The argument based upon the residuary clause
rests upon the principles supposed to be deducible
from the decisions upon the liquor legislation. The
result of the decisions of the Judicial Committee in
Russell's Case (3), on the Local Option Reference in

(1) 9 App. Cas. 117. (2) [1912] A.C. 333.
(3) 7 App. Cas. 829.
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1920 1896, and the Manitoba License Holders Case, in 1902
In RE (1), is that while the restriction or prohibition of the

BOARD OF
COMMERCE. liquor traffic in the manner effected by the Canada

Duff J. Temperance Act within a single province, may from a
provincial point of view fall within No. 16, it may
also fall within the ambit of the residuary clause as
subject matter of legislation; but there is in my judg-
ment no justification for applying the reasoning of
their Lordships in their judgments in the Local Option
Reference, in support of the proposition that matters
falling within any of the other heads of section 92 as
subject matter of legislation can be dealt with by the
Dominion under a general law passed under the
authority of the residuary clause, and the doubt
expressed by Lord Macnaghten in the Manitoba
License Holders Case (1) affords very weighty argu-
ment against such an interpretation of Lord Watson's
judgment on the Local Option Reference.

The consequences of this proposed view of the
residuary clause, can be illustrated by the present
legislation. The scarcity of necessaries of life, the
high cost of them, the evils of excessive profit taking,
are matters affecting nearly every individual in the
community and affecting the inhabitants of every
locality and every province collectively as well as
the Dominion as a whole. The legislative remedy
attempted by section 18 is one of many remedies which
might be suggested. One could conceive, for example,
a proposal that there should be a general restriction
of credits, and that the business of money lending
should be regulated by a commission appointed by the
Dominion Government with powers conferred by
Parliament. Measures to increase production might

(1) [1902] A.C. 73.
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conceivably be proposed and to that end nationaliza- 1

tion of certain industries and even compulsory allot- IN E
BOARD or

ment of labour. In truth if this legislation can be COMMERCE.

sustained under the residuary clause, it is not easy to Duff J.

put a limit to the extent to which Parliament through
the instrumentality of commissions (having a large
discretion in assigning the limits of their own juris-
diction, see sec. 16), may from time to time in the
vicissitudes of national trade, times of high prices,
times of stagnation and low prices and so on, super-
sede the. authority of the provincial legislatures.
I am not convinced that it is a proper application of
the reasoning to be found in the judgmeits on the
subject of the drink legislation, to draw from it con-
clusions which would justify Parliament in any con-
ceivable circumstance forcing upon a province a
system of nationalization of industry.

Mr. O'Connor's chief contention was that the
enactments of section 17 are enactments upon the
subject of criminal law, within the meaning of that
phrase as used in section 91 and that the provisions of
section 18 can be supported as provisions ancillary to
these enactments. I think it is open to doubt whether
the enactments in section 17 can be supported as
enactments upon the subject of "the criminal law."
Section 22 it is true makes infractions of section 17
punishable as therein provided, but the penal sanctions
provided by section 22, apply clearly to any contra-
vention of any provisions of Part 2 of the Combines
and Fair Prices Act, and it is not easy to believe that
every such infraction (for example, subsection 3,
sec. 19) was intended by the legislature to be classed as
a crime in the strict sense. Moreover having regard
to the jurisdiction conferred upon the Board (by sec.
16) to enlarge the application of the statute, it seems
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1920 very doubtful indeed if such could have been the
IN RD object of the legislature. But assuming this view of

BOAnD Or
COMMERCE. section 17 to be the right view, I cannot agree that

Duff J. the enactments of section 18 are in any proper sense
ancillary to the enactments of section 17. Sections
17 and 22 are quite complete in themselves, and
while I think the legislature might very well have
provided as ancillary to these enactments special
administrative machinery for the investigation of
questions of fact pertaining to the matters dealt
with in these two sections, and have reformed the
criminal procedure for the purpose of meeting the
difficulties* of enforcing section 17, the authority
conferred upon the Board by section 18 is not in my
opinion in any way necessary in order to give com-
plete effect to sections 17 and 22.

BRODEUR J.-The Board of Commerce had, on the
9th of January, 1920, under section 32 of the Board of
Commerce Act (9 & 10 George V, ch. 37) stated
a case for the opinion of this court upon several ques-
tions which, in the opinion of the Board, were questions
of law.

The specific facts which had arisen and the decision
arrived at on these facts had not been mentioned in
the stated ' case and it could hardly be considered
that the questions were properly submitted. In re
Cardigan County Council (1). It was found advisable,
at the suggestion of the Court, that a new case should
be submitted. The Board then stated a new case
with regard to the retail clothiers of the City of
Ottawa, in which it is alleged that the Board had made
of its own motion an inquiry under the provisions of

(1) 54 J.P. 792.
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section 18 of The Combines and Fair Prices Act, 1

1919 (ch. 45, 9 & 10 Geo. V.) and that it was found IN
BOAnD Or

that those merchants had made unfair profits on the CoumnacB.

sales of men's clothing and that after a certain date an Brodeur J.

order would issue restraining them from selling these
goods, except at a certain margin of profit. We are
asked to determine whether or not the Board has the
authority to make such an order and to require the
Registrar or other proper authority of the Supreme
Court of Ontario to cause the order to be made a rule
of said court.

This new stated case supersedes the question form-
erly submitted. It is made with the evident intention
of testing the validity of section 18 of the Combines
and Fair Prices Act. There was at first some uncer-
tainty as to whether the proposed order was issued
under sections 17 and 18; but at the argument it was
stated as a common ground that the only section of
the Act applicable to the facts of the case is section
18. This section 18 declares that the Board is empow-
ered to inquire into and to prohibit any breach of any
provision of the Act, the making of unfair profits upon
necessaries of life and all practices calculated to
unfairly enhance their cost.

The Attorney General of Alberta, who had appeared
by counsel on the first stated case which covered the
validity of the whole Act, has also appeared on
this amended issue to contest the validity of the
order. He does not desire to question the wisdom
of any proper legislative attempts to regulate prices
in the interest of the consumers, but he claims that
such a legislation is within the exclusive jurisdiction
of the Provincial Legislature.
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1920 The retail clothiers specifically named in the pro-
IN RE posed order are being defended by the association of

BOARD OF
COMMERCE. which they are members, the Retail Merchants
Brodeur J. Association of Canada, and this association, as well as

some other associations and .organizations which are
interested in the proceedings instituted before the
Board of Commerce, have also appeared and have
asked us to declare ultra vires the legislation on which
the order is based.

The Attorney General of Canada upholds the con-
stitutionality of the said order, his main ground being
that section 18 is legislation ancillary to criminal
legislation. viz., to section 17 of the Combines and
Fair Prices Act. The first question then is as to
whether or not section 17 is criminal legislation.

Section 17 prohibits undue accumulation of neces-
saries of life and forces the accumulators to dispose of
these necessaries at fair prices.

In other words, it is an enactment relating to the
quantity of goods which a person may possess and
determines the conditions at which they should be
sold. Primd facie it is legislation affecting property
and civil rights and would fall within provincial and
not federal jurisdiction. Sec. 92, s.s. 13.

It is true that penalties are imposed on those who
contravene or fail to observe any provisions of the
Act and even these contraventions are indictable
offences; (sect. 22). But the imposition of penalties
would not by itself give the Federal Parliament power
to legislate. As it was declared by the Privy Council
in The Insurance Reference (1), such penalty is an
ancillary enactment. We must ascertain the class

(1) [1916] 1 A.C. 588 at p. 594.
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to which the operative enactment really belongs, 1920

the primary matter dealt with, the true nature INRE
BOARD OF

and character of the legislation, its leading features, COMMERCE.

its pith and substance. Union Colliery Co. V. Brodeur J.

Bryden (1).

What is the object of the legislation at issue in this
case? It is to investigate and restrain the withholding
and enhancement of the price of commodities. A
Board is created for that purpose with very extensive
powers. If the intention of Parliament was to enact
criminal legislation, it would likely have been embod-
ied in an amendment to the Criminal Code, as they
have done by the following chapter, chapter 46 of the
statutes passed in the same year.

Similar provisions had to be construed in the Insur-
ance Reference (ss. 4 and 70 of the Insurance Act) (2).
Penalties and imprisonment were enacted for the
contravention; but it was mildly contended it could
be considered as criminal legislation before this court
(2); it was not mentioned before the Privy
Council (3).

Legislation similar to the one We have to construe
in this case was passed last year in England and was
called "The Profiteering Act". Under that Act the
Board of Trade has power to investigate prices,
profits, etc., and for that purpose to require any
person to appear before them, and on any such
investigation they may by order fix maximum prices
and declare the price which would give a reasonable
profit.

(1) [1899] A.C. 580. (2) 48 Can. S.C.R. 269 at p.313.
(3) [1916] 1 A.C. 588.
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1920 By subsection 2 of section 1 of the Act it was de-
IN RE clared:

BOARD OF
COMMERCE. If as the result of any investigation undertaken on their own
Brodeur J. initiative or on complaint made to them, it appears to the Board of

- Trade that the circumstances so require, thd Board shall take proceed-
ings against the seller before a court of summary jurisdiction, and if in
such proceedings it is found that the price charged or sought about
which the complaint was made, or the price discovered at the investi-
gation to have been charged or sought, was such as to yield a profit
which is, in view of all the circumstances, unreasonable, the seller
shall be liable on summary conviction to a fine not exceeding £200
or to imprisonment for a term not exceeding three months or to both
such imprisonment and fine.

By section 2 of the same Act, the Board of Trade
has power to establish local committees to whom the
Board may delegate any of their powers.

The Lancashire and Yorkshire Railway were charged
before the Manchester Profiteering Committee for
charging at their restaurant exorbitant prices. The
railway company applied for a writ of prohibition
and the court, on the 15th March, decided that

a prosecution under s. 1, sub-s. 2, of the Act is a separate and inde-
pendent proceeding from the investigation with a view to declaring a
price and ordering repayment of any amount in excess of that price
under s. 1, sub-s. 1, and that the investigation was not a criminal
cause or matter.

Even if section 17 were criminal legislation, it could
not be claimed that the order is valid because it is
ancillary to criminal legislation.

The power to pass criminal laws belongs to the
Federal Parliament (B.N.A. Act, s. 91, s.s. 27). In
its ordinary sense, the words criminal 'law would
cover not only the definition and punishment of crime,
but also the procedure and the courts for the trial of
persons accused of crime. But section 92, s.s. 4,
gives to the provincial legislatures the legislative
control over the constitution of the courts of criminal
jurisdiction, and, besides, subsection 27 of section 91,
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in giving legislative power to the Federal Parliament 1920

on the criminal law, excepts formally the constitution IN RE

of the courts of criminal jurisdiction. cOMMERCE.

It is such a formal enactment that I cannot accept Brodeur J.

the proposition that the creation of a court like the
Board of Commerce could be validly constituted as a
court of criminal jurisdiction. Section 101, which is
invoked also in that respect, could not alter the formal
provisions of section 91 which should stand "notwith-
standing anything in this Act," as it is declared therein.

I admit that intra vires federal legislation will
override inconsistent provincial legislation and that
the widest discretion must be allowed to the federal
Parliament in the moulding of its legislation, but at
the same time no usurpation should be made under the
guise of so-called ancillary legislation. Montreal v.
Montreal Street Railway Co. (1).

It could not be considered as essential to the exercise
of the Dominion legislative authority that section 18
of the Fair Prices Act should have been passed, and I
understand this as the test which should be adopted
to determine the validity of any ancillary legislation.

The Board in exercising its powers under section 18
exercises independent civil powers and the order we
have to examine is made for the purpose of forcing
the merchants to sell their goods at a certain price.

It is contended also that this can be dealt with by
the Federal Parliament as a regulation of Trade and
Commerce.

The words "regulation of trade and commerce" may
cover a very large field of possible legislation and there
has been much discussion as to their limits.

(1) [1912] A.C. 333.
79089--341
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1920 They were first considered in the Parsons Case (1), in
IN RE 1881, and there it was stated that these words in their

BOARD Or
COMMERCE. unlimited sense would include every regulation of
Brodeur J. trade ranging from commercial treaties with foreign

governments down to minute rules for regulating
particular trades, but a consideration of the context
and of other parts shows that these words should not
be used in this unlimited sense. The collocation of
the regulation of trade and commerce with classes of
subjects of national and general concern affords an
indication that regulations relating to general trade
and commerce were in the minds of the fathers of
Confederation when they gave the Federal Parliament
the power to deal with it.

Views to the same effect have been expressed by
the Privy Council in Bank of Toronto v. Lambe (2),
and in Montreal v. Montreal Street Railway Co. (3).

The last case where this power of regulating trade
and commerce has been considered by the Privy
Council is the Insurance Reference (4), and it was
held there that

the regulation of trade and commerce does not extend to the regula-
tion of a particular trade.

In the Combines and Fair Prices Act, there is an
attempt to regulate the trade of those who are engaged
in dealing with necessaries of life, as there was an
attempt in the Insurance Legislation to regulate the
trade of those engaged in the insurance business.

Then the contention is made that this legislation is
valid in the exercise by the Federal Parliament of its
power to make laws for the peace, order and good
government of Canada.

(1) 7 App. Cas. 96. (3) [1912] A.C. 333.
(2) 12 App. Cas. 575. (4) [19161 1 A.C. 588.
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According to the principle of construction adopted 1920

in the Parsons Case (1), the first question to be deter- IN RE
BOARD OF

mined with regard to the distribution of legislative COMMERCE.

powers is whether section 18 of the Combines and Brodeur J.

Fair Prices Act falls within any of the classes of sub-
jects enumerated in section 92 and assigned exclusively
to the legislatures of the provinces. If it does, then
the further question would arise whether the subject
of the Act does not also fall within one of the enumer-
ated classes of section 91 and so does not still belong
to the Dominion Parliament.

Primd facie section 18 of the Combines and Fair
Prices Act is- legislation affecting property and civil
rights and would fall within provincial control and
not federal control (s. 92, s.s. 13) and, as I have shown
above also, the subject of the Act does not fall
within the regulation of trade and commerce or
criminal law.

There may be matters not included in the enumera-
tion of section 91 upon which the Parliament of Canada
has power to legislate, because they concern the
peace, order and good government of the Dominion,
but if they are enumerated in sec. 92, then the Domin-
ion Parliament has no authority to encroach upon
these subjects. It is not claimed that the order in
question is of. Canadian interest or importance, because
this order has reference to merchants of a certain
city and the provincial authorities could certainly
pass the necessary legislation to carry out such an
order. Attorney General of Ontario v. Attorney General
of Canada (2).

(1) 7 App. Cas. 96. (2) [1896] A.C. 348.

7 9089-34A
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1920 I do not then hesitate to say that section 18 of the
IN RE Combines and Fair Prices Act could not be considered

BOARD OF
commERCE. as valid under the exercise by the Federal Parliament
Brodeur J. of its power to legislate concerning peace, order and

good government. The legislation in question is
then ultra vires and should be declared unconstitu-
tional.

For these reasons the answer to the first question
submitted should be in the negative. As to the
second question, it is not then necessary for me to
deal with it.
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WATT & SCOTT, LIMITED, (PLAIN-lAPPELLANT; 192(

TIFF)...............................f Ma.9,10.
*May 4.

AND

THE CITY OF MONTREALl RESPONDENT.

(DEFENDANT)....................f

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

Negligence-Municipal corporation-Sewers-Heavy rain-Vis Ma-
jor-Liability-Appeal-Jurisdiction-Consolidation of actions-
"Charter of the City of Montreal," 62 Vict., c. 58, s. 42, ss. 94,
96 and 97 of s. 300-Arts 1053, 1054, 1614, 2615 C.C.-Arts. 281
and 292 C.P.C.-Arts. 1382 and 1384 C.N.

The appellant took two actions, one for $1,178.83 and another for
$3,013.23, against the respondent for damages caused by two
floodings of its cellar through the insufficiency of the civic sewer to
carry off the drainings and surface waters. These two actions
were consolidated for purposes of trial; they were both maintained
by the judgment of the trial judge, and both dismissed by the Court
of King's Bench, the first by a majority judgment and the
second unanimously. The appellant took one appeal to the
Supreme Court, and the respondent moved to quash the appeal
for want of jurisdiction as to the first action.

Field, that there was no jurisdiction in the Supreme Court of Canada
to entertain an appeal in the first action, which had not lost its
identity through the consolidation of the two actions.

On the merits of the second action:

Per Idington, Duff, Anglin and Mignault JJ.-The respondent should
have provided the instalment of "suitable automatic safety
valves at connection in sewerage" as enacted by its charter.

*PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.
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1920 Per Idington, Duff, Anglin and Mignault JJ.-Under the circumstances
An AND of this case, the rainstorm did not constitute vis major, as, though

Scorr, LTD. extraordinary but not unprecedented, it was not of such violence

T. bmthat it could not reasonably have been anticipated. Brodeur J.
or MONTREAL. contra.

Per Idington and Duff JJ.-The primary duty rested on respond-
ent, which was in control of the works it had undertaken to
construct, and the responsibility devolved on it to see that they
were so efficient in all details as not to injure any one else either
in relation to person or to property.

Per Anglin and Mignault JJ.-The respondent's liability arises from
the fact that the appellant's damage was caused by a thing which
the respondent had under its care, i.e., the sewer, and that it has
failed to prove that it was unable to prevent the act which has
caused the damage, such act being the water from the sewer
backing into the appellant's cellar. Quebec Railway, Light, Heat
& Power Co. v. Vandry, (36 Times L.R. 296) followed.

A PPEAL from the judgment of the Court of King's
Bench, appeal side, Province of Quebec (1), revers-

ing the judgment of the Superior Court, and dismissing
the appellant's, plaintiff's, action.

The material facts of the case and the questions in
issue are fully stated in the above head-note and in the
judgments now reported.

Wainwright K.C. and Elder for the appellant.

Laurendeau K.C. and St. Pierre for the respondent.

IDINGTON J.-The appellant herein brought two

actions to recover from respondent damages suffered
by reason of water flowing from a sewer of respondent
into the cellar of appellant connected therewith.

The first was in respect of damages, not amounting
to $2,000, for an occurrence of that nature in March,
1917.

(1) Q.R. 29 K.B. 338.
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The second arose out of an overflow on the night of 1920

29th, and morning of'30th July, 1917. WA AND

An order was made for the consolidation, so called, of THE CIT

the two actions after issues had been joined. OF MONTREAL.

Idington J.
The result was the trial of both actions together and I

a judgment of the learned trial judge which, after the
recital of the pleadings in each case respectively
awarded separate damages in respect of each cause of
action namely the sum of $1,178.83 arising out of the
occurrence in March, and the sum of $3,015.23 for
that arising out of the occurrence in July.

The appeal from that judgment to the Court of
King's Bench was prosecuted by a like preservation of
distinction between the two causes of action and the
determinate result.

There was never an amendment of the pleadings
such as to produce any other result.

Hence on the appeal here we cannot say as to the
result founded on the March occurrence there is a
matter in controversy which can be said to involve at
least $2,000.

And if we turn to the pleadings and the amount
claimed thereby which often has to be, and here must
be, our guide, we find nothing but the claim for
$1,178.83.

It was therefore decided during the course of the
argument herein that we had no jurisdiction to hear
the appeal relative to the claim for damages in March,
1917. That branch of this appeal being thus elimi-
nated, we must confine our attention to the alleged
damages suffered in July, 1917.

The respondent is a municipal corporation created
and operated by virtue of a special charter which
enabled it to construct sewers and pursuant thereto it
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1920 constructed in 1887 a main sewer, known as the
WA T AND "Commissioners Street Sewer" furnishing an outlet

LScorr, LTD.

T'E iDIT for the drainage through numerous other sewers
OF MONTREAL, draining an area of over thirty-eight acres in said city.

Idington J.In 1896 the owners of the property, of which the
appellant later, on the 1st of January,. 1913, became
tenants, obtained permission to make the necessary
connections between said property and the sewer in
question. .

The respondent's engineer in charge of the sewer
pumping station, testifies as follows as to that:-

Q.-First of all, Mr. Dowd, have you got with you the records of
the Sewer Department of the city of Montreal shewing the permit
issued by the city for the private drain from the premises at the north
west corner of St. Gabriel street and Commissioners street, connecting
with the Commissioner street sewer?

A.-Yes, it is in the book that I shewed you the other day.
Q.-So that here is a permit for a private drain from these premises

to connect with the Commissioners street sewer?
A.-Yes, there is a permit; it is in book No. 10, page 40, permit

No. 206, issued on the fourteenth of October eighteen hundred and
ninety-six.

Q.-Does your record in reference to this permit show the parti-
culars as to the location and size of the drain?

A.-Yes, they are all shown in the book, which I did not bring
with me.

Q.-Then, there is no dispute between us on that point that there
is a private drain from these premises to connectwith the Commissioners
street sewer?

A.-No.
Q.-There is no dispute as to that?
A-Oh no, there is a private drain.
Q.-If I remember rightly, your records shew the location of the

drain, its size and grade?
A.-Yes.
Q.-And you say you have not got that particular book with you?
A.-No, I did not bring it; I forget to bring it.

There seems to be no doubt of the power controlling
all incidental thereto being with the respondent as
appears by section 42 of its charter as it existed at
that time, which is as follows:-
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42. To regulate the sewerage of the city, and to assess proprietors 1920
of real estate to such amount as may be necessary to defray the expenses WTT AND
of making any common sewer in any street of the city, in which such Scor, LTD.
proprietors own property, and for regulating the mode in which such H Y

THE CITy
assessment shall.be made, collected and paid OF MONTREAL.

and which was expanded in the charter as renewed in Idington J.

1899 by 62 Vict. ch. 58, for which expansion see
sections 94, 96 and 97 of Art. 300.

Pursuant thereto by-laws were enacted as follows:-

By-law No. 239.

Sec. 1. The city, by resolution of its council, is authorized to
place automatic safety valves at the connection of sewers for the
drainage of any land situated within limits of its territory. This
work, however, shall not be commenced before it has been declared
necessary by a report of the Road Committee, accompanied by a de-
tailed statement from the city surveyor, containing the name of the
proprietor, the lot or cadastral subdivision, thee name of the street,
the probable cost of the work to be performed, and by a certificate to
the effect that such work is necessary in order to prevent the floods
resulting from the public sewer existing in any street where such land
is situated.

Sec. 2. The expenditure to be incurred for the manufacture and
pucting in of said safety valves shall be borne and paid one half by the
city, and the other half by the proprietors of such lands.

Sec. 6. The cost of repairing and maintaining said safety valves
shall be payable by the City, which is hereby authorized to appoint
any persons or officials of the Road Department to do the work required-
for that purpose on said lands.

It became, I submit, the respondent's duty to see
that due care was taken in executing the purposes
of these provisions.

Section 95 of the later enactment provided as
follows:-

95. To permit the city to provide, where it may be necessary,
suitable automatic safety valves at connections in sewerage for the
drainage of any lands, the expense thereof to be borne one half by the
city and one half by the owner of the property, and such cost shall be
recovered according to the statement prepared by the officer designated
for that purpose by the board of commissioners and approved by the
latter and to provide for the inspection of the same by the city; but
for all other buildings the expense shall be borne entirely by the city.
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192 There is most emphatic evidence by an engineer in
WA1T AND the employment of the city and, I think, others, thatScowr, LTD.th an,.ohes

HV. the instalment of such'automatic valves is the efficient
OF MONTREAL. remedy.

Idington J. Vanier, an engineer employed by the city, speaks as
follows:-

Q.-D'aprds votre exp6rience, des valves, des trappes dont vous
avez parl6 tout-A-l'houre, croyez-vous que s'il y en eut chez les de-
mandeurs de telles valves d'installes convenablement, comme il se
fait dans la pratique, 9'aurait cu pour r6sultat de pr6venir ces inonda-
tions?

R.-Je le crois, j'cn suis convaincu.
Q.-Est-ce que de semblables trappes ou valves, A votre con-

naissance, out d6ji pr6venu des inondations ailleurs?
R.-Certainement.
Q.-II y en a beaucoup d'install6es A Montreal?
R.-Vous en avezd'install6es un peu dans tous les quartiers ici.

And he testifies as to the practice ielevant to private
drains, as follows:-

Q.-Vous savez que Ia ville de Montr6al a approuv6 la connection
de l'6gout priv6 de la demanderesse avec l'6gout de la rue des Commis-
saires?

R.-Parfaitment. Cela, c'est pour Ia partie franchement priv6e,
qui se trouve de la bAtisse h 1'6gout de la rue. Mais je ne sache pas
qu'elle ait approuv6, au moins d'apris la preuve que j'ai entenduc ici, de
dispositions int6rieures du drainage dans Ia maison de la demanderesse.

Q.-C'est la ville de Montrial qui installe la connection entre
I'6gout priv6 et 1'6gout de la rue?

R.-Entre la maison et I'6gout de la rue.
Q.-C'est la ville qui fait cela?
R.-Il me semble.
Q.-Et la ville a approuv6 la connection qu'elle a faite elle-m~me

dans cette cause entre l'6gout priv6 de la demanderesse et l'6gout de la
rue des Commissaires

R.-2 Oui. Dans ce cas-ci 9a n'a pas d'importance du tout.
Q.-Mais cela se fait
R.-Cela se fait; je sais que c'est Ia pratique suivie . Montreal

depuis quelques ann62s.

We heard a great deal in argument about force
majeure as if to pronounce these words should charm
away any common sense method of looking at the real
questions involved therein.
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The exaggerated demands made on the one side 1

thus met by the other, do not seem to me to furnish WATT ANDScamr, LTD.

the way to the solution of the real problems TnE i
presented. OF MONTREAL.

Idington J.
The city had, seven years before the building of this -

sewer, a storm which I suspect was much more severe
than that of July, 1914, now in question. That was
followed later and meantime by very severe storms in
July, 1906, June, 1907, and June, 1911, which would
suggest a much greater downpour of rain than this
sewer could take absolute care of if we have regard to
the evidence of Mr. Blanchard, one of the city's
engineers, who testifies as follows:-

Q.-Est-ce qu'il est pratique, au point de vue.du g6nie civil, dc
construire des 6gouts pouvant r6pondre A des besoins tels qu'il s'en
est produit le 29 et le trente juillet mil neuf cent dix-sept (1917)

R.-Non, il est impossible.
Q.-Est-ce que 9a se fait
R.-Pas A ma connaissance.
Q.--Quelle est la capacit6 de l'6gout de la rue des Commissaires,

Monsieur Blanchard, en pouces, par heure
R.-Un pouce et quarante-deux centi~mes.
Q.-Au point de vue des capacitbs "Standard," est-ce que c'est

suffisant, cette capacit6, un pouce et quarante-deux centinmes.
R.-Oui, dans un grand nombre de villes, on so contento d'un

pouce seulcment.
Q.-Quclle est la superficie quo l'6gout prend?
R.-C'est trente-huit acres et huit centibmes.
Q.-Tel que d6montr6 sur le plan?
R.-Tel que d6montr6 sur le plan.
Q.-Quelle est la capacit6 du d6bit de cet 6gout l1 par heure.

Monsieur Blanchard?
R.-A 1'heur,-je peux le donner A la seconde, c'est trente-six

pieds et huit centiames par seconde, c'est-A-dire des pieds cubes.
Q.-Maintenant, Monsieur Blanchara, quoi qu'6tant un jeunehom-

me vous connaissez bien Montreal depuis assez longtemps
R.-Je suis n6 ici A Montr6al.
Q.-Est-ce que le quartier oi1 la superficie que cet 6gout est aupel6

A 6goutter est un endroit oia il s'est fait un tr6s grand nombre de change-
ments depuis la construction de cet 6gout

R.-Seulement la rue St. Laurent qui s'est ouverte.

97089-34B
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19o To put beyond peradventure as it were there is set
WAT AND forth in the appellant's declaration an instance as

ScoTr, LTrD.

THE r follows:-
oF MONTREAL. 11. The defendant had previously recognized and admitted its

Idington J. liability for loss and damage occurring under circumstances such as
those hereinabove mentioned, having previously compensated plain-
tiff on a previous occasion for loss suffered by it from the same cause
and under similar circumstances, namely in the sum of $91.20 on the
24th day of July, 1913, the whole as is well known to defendant.

Though denied in the respondent's plea, this was ad-
mitted on argument and no explantation why except for
sake of peace. A mere surmise, I suspect, of counsel.

This last incident, to my mind, acts two ways.
It seems to deprive appellant of being entirely free

from blame in failing to ask for the installation of the
necessary valve. And at the same time robs respond-
ent of any reasonable excuse for failing to point out,
as was its duty, the true remedy.

That seems to me to present the common sense view.
And it was within the power of the city alone to
supply its application.

I entirely disagree with the ground taken in respond-
ent's factum that it cannot refuse a ratepayer to con-
nect with the sewer. It not only can refuse, but it is
its duty to refuse unless and until all reasonable
conditions have been complied with and the measure
of such presumably are those provided in its by-laws.

I must also express my dissent from the misapplica-
tion sought to be made in same factum of the decision
in the case of Roy v. City of Montreal (1),

The by-laws in question herein are of an entirely
different character from that in question therein, and
deal with the subject matters of the relations between
the city and those connecting their property with the
city sewers, and are obligatory on both.

(1) Q.R. 2 S.C. 305.
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Every brief storm such as those in question brings 1

with it the risk of far more damage than the cost of W AND

these valves would be. And the brief storm if intense E.H

would leave on the streets and vacant places a temp- or MONTREAL.

orary degree of discomfort which may have to be Idington J.

borne.

Hence I do not dwell on the issue of force majeure
which from my point of view is besides the question at
issue, or should be, if we apply common sense.

The primary duty rested on respondent which
was in control of the works it had undertaken to
construct, and did construct, and the responsibility
devolved on it to see that they were so efficient in all
details as not to injure any one else either in relation
to person or to property.

The respondent did not exercise that due care which
it was bound to have exercised. .

Exhibit P2 filed herein as the permit given the
owner in 1896 to make the connection is not very
illuminating. Resort must be had to the by-laws for
any delimitation of the respective rights and obliga-
tions of the parties concerned. The citizen who is
presented with the due consideration of such a problem
is not faultless if he fails to remonstrate when having
occasion to complain.

I would, therefore, allow this appeal with costs,
but divide the damages, four-fifths to be borne by
respondent and one-fifth by appellant, and award
it judgment accordingly with costs in the court
below on the Superior Court scale throughout against
respondent.

The appeal as to the other case having been
quashed we ought not to interfere with anything rela-
tive to same beyond the costs of motion to quash.
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2 DUFF J.-I concur with Idington J.
WATT AND
Scor, LTD.

IV brry ANGLIN J.-I concur with my brother Mignault.
OF MONTREAL.

Brodeur J. BRODEUR J. (dissenting).-L' appelante par deux
poursuites distinctes a poursuivi la cit6 de Montrial
en dommages pour 'inondation de ses caves en
mars 1917 et en juillet de la meme annie. Elle alligue
que ces inondations ont Ut caus6es par l'insuffisance
de l'6gout collecteur construit par la ville.

La premibre poursuite pour l'inondation de mars
6tait pour un montant de $1,178.83 et la seconde 6tait
pour un montant de $3,015.23. Comme ces deux
poursuites soulevaient des questions qui 4taient sous
certains rapports substantiellement les mimes, la
cour a ordonn6 qu'elles soient instruites et jughes sur
la mime preuve (arts. 291 & 292 C.P.C.).

Par le jugement de la cour superieure les deux
actions ont 6tA maintenues et la ville a 6t6 d6clarde
coupable de n6gligence pour les deux inondations.
En cour d'appel ce jugement a 6t6 renvers6.

La compagnie Watt & Scott porte les deux pour-
suites en appel devant cette cour.

La premibre question qui se pose est de savoir si nous
avons juridiction pour juger la premibre poursuite,
c'est-A-dire celle oi le montant en litige est de moins
de $2,000.

Les jonctions d'instances pour les fins de la
preuve se font dans le but d'6viter des frais et n'ont
pas pour effet de constituer une seule action. Les
poursuites, apris qu'elles sont r6unies, ne perdent
pas leur identit6, et il arrive souvent que l'une d'elles
soit maintenue et que 'autre soit renvoy6e. Ainsi
dans le cas actuel nous voyons que la cour d'appel,
qui a 6t6 unanime sur la responsabilit6 de la d6fende-

532



VOL. LX. SUPREME COURT OF CANADA.

resse dans la seconde action, s'est divis6e quant A la 1020

premibre. Il y avait dans la consid6ration de ces deux TAND

causes des circonstances qui pouvaient 6tre in- THE CTY
voqu6es dans un cas et ne pouvaient pas 1'6tre O MONTREAL

dans l'autre. Brodeur J.

Fuzier-Herman dans son R~pertoire, vo. Jonction
d'instances, .nous d6clare dans les termes suivants les
effets de la r4union de deux poursuites:

No. 77. On doit d'ailleurs admettre que le jugement de jonction
des deux instances qui ne peuvent pas 6tre consid6r6es comme n'en
formant qu'une seule laisse A chaque action son caractbre primitif,
ses rkgles propres de juridiction et n'alt6rant ni la nature ni les effets de
chaque demande, chaque cause doit 6tre 6valu6e s6pardment pour la
fixation du dernier ressort.

No. 83. La jonction de deux demandes form6es par exploit s6par6,
n'a pas pour effet de modifier leur nature propre, de leur faire perdre
leur individualit6 et de les fondre dans une instance unique. Chacune
des actions conserve apris le jugement de jonction son caractbre primi-
tif et ses ragles propres de juridiction.

Pour d6terminer la juridiction de cette cour, il faut
donc voir quel est le montant des deux actions.

Dans une cause jug6e r~cemment par cette cour,
L'Autorit6 v. Ibbotson (1) nous avons d6cid6 que si
onze personnes se r6unissent dans une seule poursuite
pour r6clamer des dommages au montant de $22,000
payables $2,000 en faveur de chacune d'elles, il faut
traiter cette poursuite comme s'il y edit eu onze pour-
suites diff6rentes.

Les d6cisions suivantes de cette cour sont au mime
effet: Hearn v. Nelson & Fort Sheppard Ry. Co. (2),
Glen Falls Ins. Co. v. Adams (3), Ontario Bank v.
McAllister (4).

(1) 57 Can. S.C.R. 340. (3) 54 Can. S.C.R. 88.
(2) 8 West. W.R. 99. (4) Cameron's Practice, 2nd ed. 265.

79089-35
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19o On a dit que ces articles 291 et 292 du code de pro-
WATT AND cidure 6taient de droit nouveau et 6taient tir6s desScyrr, DrD.

THE V R~gles de la Cour d'Echiquier du Canada dans les
OF MONTREAL. causes maritimes. Je dois dire cependant A ce sujet

Brodeur J. que cette pratique de r~unir les instances a toujours 6t0
reconnue dans la doctrine et la jurisprudence. (1865)
Foley v. Tarratt (1), (1866) H6bert v. Quesnel (2),
(1882) Chritien v. Crowley (3), (1882) Lariviere v.
Choquet (4), (1891) D6patie v. Gibb (5), Guyot,
Repertoire, vbo. Connexit6, p. 480; Ferribre, Intro-
duction A la pratique, p. 91, vbo. Jonction; Rolland de
Villargues, vbo. Connexit6, p. 100.

Pour ces raisons je suis done d'opinion que nous
n'avons pas juridiction dans la prenire poursuite
et que 'appel quant h elle doit 6tre cass6 avec d~pens.

Quant au m6rite de la seconde poursuite, je suis
d'opinion que le jugement de la cour d'appel est bien
fond6.

It s'agirait de savoir si l'inondation du mois de
juillet 1917 est due A une cause-fortuite qui ne pouvait
6tre pr6vue, ou s'il y a eu force majeure. La faute ne
peut se concevoir chez celui qui subit 1'erpire d'un cas
fortuit ou d'une force majeure. Lorsqu'il y a cas
fortuit ou force majeure, il n'y a pas de responsa-
bilit6 pour le dommage caus6 par une chose dont une
personne a la garde.

IL est incontestable que les accidents de la nature
proviennent d'une cause 6trang~re A l'oblig6 et cons-
tituent des cas fortuits, mais ils n'6cartent pas la
responsabilit6 dans tous les cas. 11 faut qu'ils se
produisent dans des conditions que la sagesse com-
mune n'a pas privues. Ainsi des pluies sont bien

(1) 15 L.C.R. 245. (2) 10 L.C.Jur. 83.
(3( 2 Div. Q. B. 385. (4) M.L.R. I S.C. 461.

(5) 35 L.C.Jur. 60.
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l'acte de la nature, mais comme elles se r6p~tent 1920
fr6quemment, on doit remplir ses obligations de wA'I'r AND

manire h se prot6ger contre elles. Cependant si ces ScoTr, /TD.
T.

pluies se dichainent en tempites, si elles d~passent THn CITY
or MONTREAL.

les previsions de la sagesse commune, alors elles Brodeur J.
tombent dans la cat6gorie des cas fortuits qui enlkvent -

toute responsabilit6.(Sourdat, Responsabilit, nos. 644-
645. Toullier, vol. 2, p. 223. Mignault, vol. 6, p.
362. Sawyer v. Ives (1).

Dans le cas actuel, il y a eu dans la nuit du 30 juillet
1917 une pluie torrentielle. Quant A son intensit6
et h sa durie, il n'y aurait jamais eu, de m6moire
d'homme, un orage aussi considerable, except6 37 ans
auparavant. Et encore, quant 1 ce dernier orage,
le systeme de mesurage alors en usage n'avait pas la
pr6cision des instruments dont on se servait au
30 juillet 1917.

On a examin6 sur ce point l'officier, M. Weir, qui a
charge de l'observatoire de l'universit6 McGill et
qui a la garde de ses registres et il nous parle d'abord
de la tempite en question en la pr6sente cause. L'orage
aurait dur6 78 minutes et il serait tomb6 pendant
ce temps 1 -51 pouce d'eau. L'intensit6 n'aurait pas
toujours 6t6 la m~me. Ainsi, par exemple, il donne la
piriode de cinq minutes oil'intensit6 aurait 6t6 plus
grande et pendant laquelle il aurait trouv6 une chute
d'eau de 0 --26 pouce. Si cette intensit6 s'6tait con-
tinude pendant tout le temps de l'orage on aurait eu
alors pour les 78 minutes 4 -05 pouces et pour une
heure 3 - 12 pouces. Aussi ce mitiorologiste n'hisite
pas At dire:

I should say that as regards the intensities they are extraordinary,
that is the shortest period of intensities are not extraordinary, but the
ainount of water dursng the duration of the downfall is extraordinary.

79089-352' (1) Q. R. 4 Q. B. 374.
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1920 II prouve par les registres du McGill que nous avons
WATT AND eu dans les annies qui ont pr6c6d6 la temp~te enScowr, LTD.

THE Cnr question trois gros orages:
or MONTREAL.

- Maximum
Brodeur J. de l'intensit6 Intensit6 pendant Dur6e

5 minutes. la dur6e de Forage
10 le 30 juillet 1906 .... 0-35 0*78 60 min.
20 le 26 juin 1907.. 0.-35 0.59 60 "
30 le 11 juin1911. ... 035 0*77 60 c

40 le 29 juillet 1917 0. -26 1.51 78 c

M. Weir nous dit qu'on ne devrait pas comparer les
orages de 30 juillet 1906 et du 29 juillet 1917. Quoique
l'intensit6 pour cinq minutes dans le premier
cas fcit plus consid6rable que dans le dernier cas, ce
dernier doit etre considr6 bien plus sivdre A cause de
sa durde. La durde d'un orage, pour en d6terminer
la sivdrit6 pour un 6gout, doit donc Atre prise en
consid6ration, et c'est bien naturel. En effet, si un
orage ne dure que quelques minutes, I'6gout peut en
recevoir toute l'eau et sans crainte d'inondation. Mais
si l'orage dure longtemps, alors l'6gout se remplit,
il devient insuffisant et 1' inondation se produit.
II ne faut donc pas regarder au maximum d'intensit6
pour quelques minutes mais A la quantit4 d'eau qui
tombe pendant tout le temps de 1'orage.

M. Weir nous dit alors que le seul orage qui puisse
se comparer avec celui qui a caus4 l'inondation est celui
du 11 juin 1911 qui a eu une intensit6 de 0 -35 dans
cinq minutes, de 0-77 dans une heure et de 1.98 dans
les onze heures que l'orage a dur6. Si nous examinons
soigneusement ces chiffres, nous voyons que pendant
une heure il y a eu une chute d'eau de 0 -77
tandis que dans l'orage de juillet 1917 il est tomb6
dans une heure et dix-huit minutes 1 -51. Ce dernier
me parait avoir 6t6 plus s6vre. Le chiffre de 1 *98
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couvre 11 heures et par consequent donne A l'6gout, 1920

qui est d'ordinaire suppos6 avoir une chute d'eau WATT AScowr, LTD.
d'environ 1 -50 de l'heure, amplement le temps de THE

transporter toute l'eau qui s'y jette. OF MONTREAL.

D'apras M. Weir, l'orage le plus s6rieux qu'on aurait Brodeur J.

eu est celui de 1880; mais il declare que le mesurage qui
se faisait alors n'avait pas la m~me pr6cision que celui
qui peut se faire avec des instruments modernes.

Toute cette preuve n'est pas contredite et le timoi-
gnage de ce m6t6orologiste est acceptA par les deux
parties. Nous ne nous trouvons donc pas en presence
de faits plus ou moins certains, comme dans le cas de
la cause de Sawyer v. Ives (1), mais en prsence de
faits incontestables.

En r6sum6, je vois que la temp~te qui a donn6 lieu
A l'inondation n'a jamais 6t0 surpass6e de m6moire
d'homme, except6 par celui de 1880; et encore il n'y
avait pas il cette 6poque d'instruments bien pr6cis.
A tout 6vinement on aurait pass6 37 ans sans avoir de
tempite semblable.

M. St. George, I'expert des demandeurs, qui a
construit lui-meme le canal d'6gout en question
lorsqu'il 4tait l'inginieur de la d6fenderesse, nous dit
qu'il a 6td fait suivant les rigles de l'art et qu'il
6tait suffisant pour 6goutter les terrains qui s'y d6ver-
saient. II a tent6, il est vrai, de trouver en faute la
d6fenderesse par certains changements qui avaient 4t6
faits, mais il n'a pas r6ussi h convaincre les tribunaux
inf6rieurs du bien fond6 de ses pritentions sous ce
dernier rapport.

Ce canal d'6gout a la capacit6 d'une chute d'eau
de 1 -42 pouce par heure. Or cette cour, dans une
cause de Faulkner v. City of Ottawa (2), a d6clar6,
sur la preuve qui y avait Ut faite

(1) Q.R. 4 Q.B., 374. (2) 41 Can. S.C.R. 190.
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1920 that a fall of 1Y2 inch of water per hour is considered as meeting the

WATE AND requirements of good engineering and is the standard adopted by all the
ScoTT, rD. cities of Canada and the northern states.

V.
THE CITy L tgr -0 'nn

OFMTEA La 14gre diff6rence de 8-100 d'un pouce ne devrait

Brodeur J. pas etre considdrie comme 6tant suffisante pour
engager la responsabilit6 de la d6fenderesse, d'autant
plus que dans la cause actuelle la mime preuve que
dans la cause de Faulkner n'a pas 6t faite et qu'au
contraire les experts de la poursuite et de la defense
sont d'opinion que le canal 6tait fait suivant les
r~gles de l'art et 6tait suffisant.

Pour que la corporation intim6e ffit responsable, il
aurait fallu qu'elle efit concouru au dommage qui
aurait t6 caus6. -11 n'y a pas de doute que l'inondation
a 6 caus~e par la pluie torrentielle qui est tomb6e,
c'est-A-dire par une force 4trang6re h la volont6 de
la d6fenderesse. Cette dernibre a jug6 A propos, apres
avoir 6t6 autoris6e par l'Etat et dans un but de salu-
brit6 publique, de construire des 6gouts. IL 6tait de
son devoir de les construire assez spacieux pour la
quantit6 d'eau que, dans les previsions de la sagesse
humaine, elle devait raisonnablement presumer devoir
tomber. Or voici un orage qui de m6moire d'homme
n'aurait eu lieu qu'une fois. Cet orage d6joue les
calculs des hommes de l'art. Peut-il y avoir respon-
sabilit6? Je n'h6site pas h dire que cela constitue
un cas de force majeure et que la d~fenderesse n'a pas
engag6 sa responsabilit6.

Nous avons eu d'ailleurs r6cemment dans une cause
de Binard v. Hingston (1), A examiner cette question
de force majeure et l'honorable juge-en-chef d6clarait:

The damages were caused by a combination of a very heavy rain-
fall and an abnormal overflow of the River St. Lawrence. It is not
necessary to bring such an event within the scope and meaning of the

(1) 56 Can. S.C.R. 17.

538



VOL. LX. SUPREME COURT OF CANADA.

words vis major or the act of God that such an event should never have 1920
happened before: it is sufficient that its happening could not have been wA ND

reasonably expected. ScoTr, LTD.

L'honorable juge Anglin, dans la mime cause, disait THE V rY

que si l'inondation 6tait si extraordinaire qu'elle n'aurait O M .
Brodeur J.

pas dd 6tre anticip6e, alors il y aurait force majeure. -

Les inondations dont il 6tait question dans la cause
de Binard v. Hingston (1) 6taient bien plus fr-
quentes que cet orage qui a eu lieu en juillet 1917, vu
que de m6moire d'homme il n'aurait t surpass6 en
intensit6 et en durde que 37 ans auparavant.

La jurisprudence parait bien 6tablie dans Qu6bec
qu'une corporation municipale n'est pas responsable
pour l'inondation des caves si elle a construit son
systhme d'6gout suivant les plans d'inginieurs d'exp6-
rience et si elle en prend bien soin. - (1880) Riopel v.
Citg de Montrial (2); (1899) The A.M.C. Medicine Co.
v. Cit6 de Montrial (3). Ce dernier jugement a 6t6
confirm6 en appel.

Alors il me semble que nous ne devons pas hisiter
h d6clarer que dans la cause actuelle il y a eu cas
fortuit et force majeure et que la corporation n'a pas
engag6 sa responsabilit6.

En r6sum6 l'appel devrait 6tre cass6 et renvoy6
avec d6pens.

MIGNAULT J.-The appellant company took two
actions against the city of Montreal for damages
caused by two floodings of its cellar on Commissioners
street through the insufficiency of the civic sewer on
that street to carry off the drainage and surface
waters, so that the water of the sewer backed into the
appellant's cellar which was used for purposes of
storage in connection with its business.

(1) 56 Can. S.C.R. 17. (2) 3 L.N. 320.
(3) Q.R. 15 S.C., 594.
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I- The first flooding occurred in March, 1917, and the
WAsT AND appellant in the first action claimed $1,178.83. The
Scm LTD.pelat$,7.3
Tin cm second flooding was during the night of the 29th and

or MONTREAL. 30th July, 1917, and for this flooding the appellant
Mignault J. sued for $3,015.23 by a second action against the

city. These two actions were consolidated for pur-
poses of trial, and were both maintained by the Superior
Court, Weir J., for the full amount, no contradiction
of the appellant's proof of damages having been made.
On appeal, both actions were dismissed by the Court
of King's Bench, appeal side, the first by a majority
judgment, the second unanimously.

The appellant took one appeal to this court as to the
two actions, and the respondent having moved to
quash the appeal for want of jurisdiction as to the first
action, the motion was reserved for hearing at the same
time as the merits. At the hearing the court intimated
that it had not jurisdiction in so far as the appeal in
the first action was concerned, which appeal is quashed,
and the appeal was restricted to the second action for
$3,015.23 for the July flooding, which is the only one
to be considered.

I have carefully read the voluminous evidence.
. The sewer in question was built in 1887 and runs along

Commissioners street, emptying into a main sewer
which itself discharges into Elgin Basin in the Montreal
harbour, some distance to the west. The Commis-
sioners street sewer drains a drainage area of 38 8-100
acres, and has a capacity of 1 .42 inches per hour.
Its size is 4 by 2*8 feet. The main sewer carries the
sewage and surface waters from the western part of
the city, the volume of the sewage and surface waters
thus carried being very considerable, and in comparison
with it the sewage drained by the Commissioners
street sewer is, according to the expression of one of
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the witnesses, a mere bucketful. Some years after 1

the construction of the latter sewer, the city decided W- AND
Scowr, LTD.

to install a pumping station at Youville Square, the T.

object of which was to divert the sewage coming from OF MONTREAL.

the west by way of St. Sulpice street into the Craig Mignault J.

street sewer, and for the purposes of the pumping
station a small dam was built in the main sewer so as
to have sufficient water to work the pumps. However
the pumps when constructed were found not to have
been properly built and the city refused to accept them
as satisfying the contract for their construction and
they were never put in operation. It is pretended by
Mr. St. George, expert witness for the appellant, that
this dam obstructed the flow of sewerage from the
Commissioners street sewer, but this is denied by the
respondent's experts, and the learned trial judge did
not find that this dam contributed to the flooding
complained of.

The appellant's cellar was connected with the Com-
missioners street sewer by a private drain constructed
under the inspection of the respondent's officers and
must be taken to have been a proper connection. For
this reason I do not think that the respondent can
claim that the appellant's cellar was too low for
efficient drainage. It is common ground, however,
that no automatic safety valve was placed by the
appellant or the respondent in the appellant's con-
necting drain, and the respondent's evidence shews
that had such a valve been installed it would have
been closed by the overflow from the street sewer and
no flooding would have occurred.

The July flooding was caused by a very heavy rain-
storm, and the evidence is that the water backed up
from the street sewer into the appellant's premises.
The question under these circumstances is whether
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1920 the respondent is liable for the appellant's damages.
WATr AND The. Court of King's Bench, referring to the two
Scor, LTD.

THEVCrry floodings held that it was not because the appellant
OF MONTREAL. had not proved that the respondent's sewers were
Mignault J defectively constructed or were insufficient, and because

les inondations dont se plaigent les demandeurs intim6s sont dues A
des causes fortuites ne pouvant tre pr6vues et constituant des causes
de force majeure.

If this latter considdrant of the judgment is well
founded it disposes of the appellant's action.

In the Superior Court the learned trial judge held
the respondent liable for three reasons:

1. The sewer on Commissioners street was not of sufficient capa-
city to drain the surface area in times of exceptional rainstorms which
have been proved to have fallen on the locality at various 'times from
the year 1880 onwards, and the damages were caused by such a storm.

2. The sewer was insufficient for the further reason that the flood-
ing through the private drain could have been prevented by the defend-
ant if it had equipped the sewer at its connection with the private drain
with automatically closing and opening valves as described in its plea.

3. The defendant, knowing the possibility of such rainstorms
occurring in the summer months, should have equipped and operated
the Youville pumping station in such manner as to have aided the
functions of the Commissioners street sewer in carrying off the unusual
water flow, which it neglected to do.

The learned trial judge treats the rainstorm in
question has having been "exceptional" or "unusual,"
but finds expressly that such storms have fallen on
this locality at various times, and, in his reasons for
judgment, he instances a rainstorm of greater intensity
and quantity on the 9th of August of the same year,
when the appellant's cellar was again'flooded, another
on June 11, 1911, comparable to the one in question,
and a heavier one-the heaviest rainfall ever recorded
in Montreal-on July 20, 1880, when 1* 58 inches of
rain fell in 46 minutes, as opposed to 1 -51 inches in 78
minutes during the storm in question. He, therefore,
holds that the rain in question was not unprecedented.
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In 1895, the Quebec Court of Queen's Bench in 1o

Sawyer v. Ives (1) held that a rainstorm extraordin- WAT' AND
ScOrr, LTD.

ary but not unprecedented, nor of such violence that TrE Cy
it could not reasonably have been anticipated, does OF MONTREAL.

not constitute vis major. I must accept this hold- Mignault J.

ing as being in conformity with the definition of
force majeure or of cas fortuit, as

tout 6v~nement que la prudence humaine ne peub pr6voir et auquel
on ne peut risister quand on I'a pr6vu." (Pandectes frangaises, vo.
Obligations, no. 1774.)

My opinion is, therefore, that the plea of force
majeure is not made out, and I may add that the
position taken by the respondent is that Commis-
sioners street sewer was sufficient for ordinary needs,
the inference being that it is not obliged to provide a
sewer which can take care of extraordinary rainstorms,
though not unprecedented or unforseeable. I will
examine whether this pretension is founded in law,
for I am of opinion that the respondent cannot rely on
its plea of force majeure.

There remains therefore the question whether the
respondent having constructed a sewer sufficient for
the ordinary requirements of the population of the
district to be drained, is liable for a flooding caused by
an exceptional or unusual rainstorm not coming within
the definition of a cas fortuit or a force majeure.

Besides citing several decisions of the-Quebec courts
which are not binding on us, and of which some support
the respondent's position, while others were influenced
by the fact that the flooded premises were built after
the construction of the sewer (a number of these
decisions favourable or unfavourable to the respondent,
may be found in Beauchamp's Repertoire, vo. Respon-

(1) Q.R. 4 Q.B. 374.
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192 sabilitd, nos. 407 and following), the respondent relies
WAsT AND on the judgment of this court in Faulkner v. City ofScuffr, LTD. Ct
TH rPy Ottawa (1), by which it was decided that where a city

oF MONTREAL. has constructed a sewer capable of carrying off 12
Mignault J. inches of water per hour, which is considered as meeting

the requirements of good engineering and which is the
standard adopted by all the cities of Canada and the
Northern States, the city is not liable for a flooding
caused by a rainstorm which during nine minutes fell
at an intensity of 3 inches per hour and was one which
could not reasonably be expected.

Judging by the evidence in this case, the rainstorm
was not as violent as the one in Faulkner v. The City of
Ottawa (1). Moreover the liability of the respondent
must be determined according to the rules laid down
by the Quebec Civil Code (Arts. 1053, 1054), so I do
not think that the matter would necessarily be con-
cluded by the decision of this court in the Faulkner
case (1), were it on all fours with the case at bar.

The respondent also cited the judgment of this
court in Binard v. Hingston, a Quebec case (2).
I do not think that this decision helps the respondent,
for the litigation arose between a tenant and a land-
lord, and the latter, after having been condemned to
pay damages to her tenant for a previous flooding, had
adopted the very measure of precaution indicated by
the tenant's experts and the best possible professional
advice, which she herself had obtained. Moreover
the flooding there was caused by an ice shove in the
river St. Lawrence, coinciding with a very heavy
rainstorm, which might reasonably be considered as a
cas fortuit, and the question was as to the contractual
liability of the landlord under article 1614 of the
Quebec Civil Code.

(1) 41 Can. S.C.R. 190. (2) 56 Can. S.C.R. 17.
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As I have said, the question of liability or non- 1920

liability of the respondent must be determined accord- W AND
Scow, LTD.

ing to articles 1053 and 1054 of the Quebec Civil Code, T, riy
and as to the construction of the. latter article we are orMONTREAL.

bound by the recent decision of the Judicial Committee Mignault J.

of the Privy Council in Quebec Railway, Light, Heat
and Power Co. v. Vandry (1).

In that case the Judicial Committee held that the
first paragraph of article 1054 C.C. stating that

he (i.e. every person capable of distinguishing right from wrong)
is responsible not only for the damage caused by his own fault, but also
for that caused by the fauit of persons under his control and by things
which he has under his care,

does not, in the case of damage caused by a thing
which a person has under his care

raise a mere presumption of faute, which the defendant may
rebut by proving affirmatively that he was guilty of no faute. It
establishes a liability, unless, in cases where the exculpatory paragraph
applies, the defendant brings himself within its terms. There is a
difference, slight in fact but clear in law, between a rebuttable pre-
sumption of faute and a liability defeasable by proof of inability to
prevent the damage.

Perhaps I may be permitted to observe that holding
that article .1054 C.C. establishes a legal liability does
not entirely do away with the idea of fault, for this
legal liability is evidently imposed because of a pre-
sumed fault, that is to say, a negligence in respect of
the care of the thing which caused the damage. (Plan-
iol, vol. 2, nos. 917 and 930, 7th edition).

Their Lordships also hold that by the "exculpatory
paragraph," the penultimate paragraph of article 1054
C.C.

the responsibility attaches in the above cases only when the person
subject to it fails to establish that he was unable to prevent the act
which has caused the damage,

(1) 36 Times L.R. 296.
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1920 applies to the first paragraph of the article as well
WATT AND as to the four next succeeding paragraphs concerning

Scorr, LTD.
TH C the vicarious liability of fathers and mothers, tutors,THE CITY

OF MONTREAL. curators, school masters and artisans. This is an
Mignault J. absolutely new construction, and in adopting it

preference was given to the French version of article
1054 C.C. without apparently considering the rule of
construction laid down by article 2615 C.C. that when
a dffference exists between the English and French
texts of any article of the code,

that version shall prevail which is most consistent with the pro-
visions of the existing laws on which the article is founded.

Hitherto it had always been considered that the
"exculpatory paragraph" of article 1054 C.C. referred
merely to the specific cases mentioned in the four
preceding paragraphs, this being more consistent with
the provisions of the existing, laws (see Pothier, Obliga-
tions, Bugnet ed. no. 121), while a similar excuse was
not open to masters and employers when held liable
for the damage caused by their servants and workmen
in the performance of the work for which they were
employed. The extension of the "exculpatory clause"
to the first paragraph of article 1054 may now give
rise to new questions of construction.

Deferring to the Privy Council decision in Quebec
Railway, Light, Heat and Power Co. v. Vandry (1),
I must hold that the inquiry in this case should be
whether the appellant's damage was caused by a
thing which the respondent had under its care, and
whether the respondent has failed to establish that it
was unable to prevent the act (emp&cher le fait) which
has caused thfe damage.

(1) 36 Times L.R. 296.
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The respondent undoubtedly had the Commissioners 1920

street sewer under its care, and this sewer collected WA AND
Scorr, LTD.

the rain water of the area drained by it. The damage Vc

was caused by the water from this sewer backing into OF MOaEREAL.

the appellant's cellar, which was the act (le fait) Mignault J.

which caused the damage. This establishes against
the respondent a liability defeasable only by proof of
its inability to prevent the damage.

Has the respondent established this inability ? Its
own plea states that had an automatic valve been
placed in the appellant's private drain connecting
with the street sewer, the water would not have
backed into the cellar, and the respondent's own
evidence establishes this fact. Could not the respond-
ent have installed such a valve and thus prevented
the damage ?

The City Charter, 62 Vict. ch. 58, sect. 300, sub-
section 95, gives the city council the power

to permit the city to provide, where it may be necessary, suitable
automatic safety valves at connections in sewerage for the drainage
of any lands, the expense thereof to be borne one-half by the city, and
the other half by the owner of the property, and said cost shall be
recovered as per statement prepared by the city surveyor, and to pro-
vide for the inspection of the same by the city; but for all other build-
ings, the expense shall be borne entirely by the city.

The city passed a by-law in 1899, numbered 239,
section 1 of'which provides that

the city, by resolution of its council, is authorized to place

automatic safety valves at the connection of sewers for the drainage
of any land situated within limits of its territory. This work, how-

ever, shall not be commenced before it has been declared necessary by
a report of the Road Committee, accompanied by a detailed statement
from the City Surveyor, containing the name of the proprietor, the lot
or cadastral subdivision, the name of the street, the probable cost of
the work to be performed, and by a certificate to the effect that such
work is necessary in order to prevent the floods resulting from the
public sewer existing in any street where such land is situated.
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12 The words "any lands" and "all other buildings" in
WATr AND subsection 95 are very vague, but the respondent did

Sowr, LTD.

THEv rrnot contend that it could not have placed an auto-
OF MONTREAL. Matic safety valve in the appellant's private drain, but

Mignault J merely that it was discretionary on its part to do so.

If, therefore, the installation of such a valve would
have prevented the act which has caused the damage,
the respondent has not brought itself within the
"exculpatory paragraph" of article 1054 C.C., and is
liable under paragraph one of this article.

The respondent contended that, under the statute
and by-law, it could only install an automatic safety
valve at the connection of the appellant's private
drain with the street sewer, and not in the appellant's
cellar, and that had it installed such a valve at the
sewer connection, the filling up of the sewer would
have closed the valve and the rain water from the
appellant's roof (which drains by means of a pipe
inside the building into the private drain and thence
into the sewer) would have been unable to get into the
sewer and would have flooded the appellant's cellar.
The answer is that so long as the sewer was not filled
the rain water from the roof would freely flow into it,
and that if it could not get away and backed into the
cellar, it would not be on account of the valve but
because the sewer was filled and, valve or no valve,
the rain water could not have gone into the sewer and
must have backed into the cellar. It follows therefore
that the flooding of the cellar by the rain water would
be caused not by the valve, but because the sewer was
completely full, and could carry no more water.
And because the valve was not there, not only the rain
water from the roof but the sewer water as well backed
into the appellant's cellar.
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It may be useful to add that under articles 1382- 1

1384 of the Code Napoleon, similar to our own articles A- AND
ScfLTD.

as to damages caused by things, the liability of a T,, CI-T

commune for the flooding of a house connected with a o1 MONTREAL.

public sewer, through the insufficiency of the public Mignault J.

sewer, is fully recognized. Thus the Conseil d'Etat de-
cided in 1895, in a case of Ville de Paris c. Nissou
(1) that
I'inondation des caves d'une maison par suite du d6bordement des
eaux d'un 6gout dont la capacit6 n'6tait pas suffisante, constitue un
dommage provenant de I'ex~cution d'un travail public, et dont la
ville, qui a construit l'gout, doit rdparation au propri6taire (L. 28
pluv. an 8, art. 4.

See also the note appended to this decision.

The law referred to (loi du 29 pluviose, an 8, 17
f6vrier, 1800) has no bearing on the question of
liability for flooding, but merely determines the
jurisdiction of the conseil de prdfecture to pronounce
on questions arising as to damages caused by the
construction of public works.

And in another case, Deloison c. Ville de Paris (2)
it was also held by the Conseil d'Etat that
la commune est responsable des dommage caus6s par une inon-
dation survenue dans les caves d'un immeuble et provenant du refoule-
ment des eaux de l'6gout public qui ont d6bord6 par le manchon des
tinettes filtrantes plac6es dans ces caves, alors cette inondation a eu
pour cause, d'une part, l'insuffisance de l'6gout, et, d'autre part, les
conditions dans lesquelles la commune a autoris6 la pose des tinettes
et dans lesquelles elle a contract6 A leur sujet un abonnement.

See also Fabreguettes, Traitd des eaux publiques et
des eaux privies, vol. 2, p. 394, note 1.

I take it therefore that the liability of the respondent
for the July flooding admits of no doubt. The only
question is whether the respondent is alone answerable
for the whole amount of the damages suffered by the

(1) Sirey, 1897, 3, 77. (2) Dalloz, 1900, 3, 63.
79089-36
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1 appellant. If the latter contributed to these damages,
WATT AND if it neglected any precaution which it should have

ScoTT LTD.

THE Gifm taken to avoid the flooding of its cellar by an overflow
OF MONTREAL. from the street sewer, the rule of the civil law is that

Mignault J. there being common fault, the injured party should
bear a share of the damages proportionate to its own
fault.

See Price v. Roy (1), also Planiol, Droit Civil,
7th ed. vol. 2, no. 899, and, as having a bearing on
cases of flooding, Epoux Laugier c. Delarbre, Cassation,
11 novembre, 1896 (2).

The evidence shows that automatic safety valves
are in common use in Montreal and are installed by
the owners of buildings with deep cellars so as to
prevent an overflow from the street sewers. The
appellant well knew that its deep cellar rendered a
flooding probable in case of heavy rains, for it alleges
that its cellar had previously been flooded, and after
its experience in the previous March, it acted most
imprudently in storing thousands of dollars worth of
perishable goods in its cellar and in not resorting to
the simple device of placing an automatic safety valve
on the sewer connection. I do not think that the
appellant was justified in thus neglecting to adopt a
well-known precautionary measure and in expecting
at the same time to be fully compensated by the city
for any damage caused to its goods. To my mind, the
rule is well stated by Sourdat, Responsabilitd, 6th ed.,
vol. 1, no. 660, as follows:

Si la partie 16s~e a elle-mgme offert occasion au dommage par une
faute personnelle, est-elle recevable & s'en plaindre?

La Cour de Cassation decide que cette circonstance ne fait pas
disparattre la responsabilit6, mais a seulement pour effet de l'att6nuer.

(2) Dalloz, 1897, 1, 315.
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Nous pensons, pour notre part, qu'il ne peut y avoir A cet 6gaxd de 1920
r~gle absolue. II n'en est plus ici comme dans I'hypoth~se d'un d61it. WAT A"

Celui qui, dans une intention malveillante, commet un acte de nature A Scorr, LTD.
nuire A autrui, en est responsable alors mame que la victime du dom- V.

THE Crry
mage y aurait contribu6 par sa faute. Mais les cons6quences d'une OF MONREAL.
simple imprudence, d'une 16gbre inattention, peuvent 6tre absorbdes -
compl~tement par celles de Fimprudence plus grave, de la faute lourde, Mignault J.
et surtout du ddlit commis par la partie 16s6e. Co'est aux tribunaux A
appr6cier si la faute imputable au plaignant est seulement de nature
A att6nuer la responsabilit6 du d6fendeur, ou si elle est assez grave pour
rendre la personne 16s6e compl6tement irrecevable A se plaindre du
prejudice 6prouv6.

Even accepting the doctrine of the Judicial Com-
mittee that the liability here is one imposed by the
law irrespective of any presumption of fault, I cannot
think that the conduct of the injured party, in so far
as it may have contributed to the damage, should be
disregarded. It is no doubt difficult in a case like this
to divide the damages so that each party shall bear a
share exactly proportioned to its own fault or impru-
dence, but I am convinced that here the appellant
should assume a substantial part of the damages it
could easily have prevented. After due consideration,
I think that justice will be done to both parties if the
liability for the damages caused by the July flooding
is equally divided between them.

I would therefore allow the appeal and condemn
the respondent to pay to the appellant $1,507.61
with interest and the costs of an action for that amount
in the Superior Court, except the cost of evidence.
The action for the March flooding was dismissed with
costs by the Court of King's Bench and the appeal
to this court is quashed for lack of jurisdiction, so
that this part of the judgment of the Court of King's
Bench stands. The evidence dealt with both floodings,
and I think in view of the result that each party

79089-361
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1920 should bear the expense of its own evidence. As but
WATT AND one appeal was taken in the Court of King's Bench

T. and in this court, and as one action stands dismissed
OF MONTREAL. and the other is partially maintained, my opinion is

Mignault J that each party should bear its own costs both in
this court and in the Court of King's Bench.

Appeal allowed without costs.

Solicitors for the

Solicitors for the

appellant: Davidson, Wainwright,
Alexander & Elder.

respondent: Laurendeau, Archam-
bault, Damphousse, Jarry,
Butler & St. Pierre.
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LES ALLUMETTES DE DRUM-1
MONDVILLE, LIMITEE (DE- APPELLANT; 1920

PENDANT)......................... *Mar. 12.
*May 4.

AND

C. E. BOIVIN (PLAINTIFF) .......... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF GUEBEC.

Sale-Rescission-Defective goods-Redhibitory action-Part of the
goods sold-Tender-Arts. 1152, 1162, 1164, 1496, 1526, 1644 C.C.

The respondent brought an action for rescission of the sale of 1214
cases of matches alleged to have been defective, out of a total sale
of 5,115 cases; and he declared, in his statement of claim, that he
was ready to deliver up the defective cases on being recouped their
cost. During the trial, the respondent sold 57 cases and the trial
court ordered the rescission of the sale as to the remaining 1,157
cases.

Held, that the action was redhibitory in character, and that such an
action is maintainable as to any part of the goods sold which is
proved to have been defective.

Held, also, that, notwithstanding the sale of part of the cases pending
the action, and the consequent inability to return them, the
respondent can still recover the price of the remaining 1,157 cases,
which he is ready to return to the appellant upon the reimburse-
ment of the price of sale.

Judgment of the Court of King's Bench (Q.R. 28 K.B. 486) affirmed.

A PPEAL from the judgment of the Court of King's
Bench, Appeal side, Province of Quebec (1),

affirming the judgment of the trial judge (2) and
maintaining the respondent's, plaintiff's, action.

PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) Q.R. 28 K.B. 486. . (2) Q.R. 54 S.C. 337.
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1920 The material facts of the case and the questions in
ALLUMEFFES issue are fully stated in the above head-note and in

DE
DRuMMoND- the judgments now reported.

VHLLE, LIMITE
v,.

BoVIN.

J. E. Perreault K.C. and Napolion Garceau K.C.
for the appellant.

L. A. Taschereau K.C. and Morin for the respondent.

IDINGTON J.-I am of the opinion for the reasons
assigned by the learned trial judge (1) and the learned
Justices Carroll and Martin in the Court of King's
Bench (2), to which I can add nothing useful, that this
appeal should be dismissed with costs.

DUFF J.-The appeal, I think, fails.

ANGLIN J.-So well does the evidence support the
plaintiff's contention that the defects in the 1,157
cases of matches, in respect of which he has judgment'
for repayment by the appellants of $5,133.52, were
such as to justify their rejection that the attempt to
secure a reversal of the finding to that effect, confirmed
by the Court of King's Bench, is quite hopeless.

On the questions raised as to the nature of the
action and as to the right of the plaintiff to sue for
rescission in respect of only a part of the goods pur-
chased and as to the effect of inability to return 57 of
the 1,214 cases, to recover the price of which he origin-
ally sued, I have had the advantage of reading the
judgments prepared by my brothers Brodeur and
Mignault and I concur in their conclusions. For the
reasons stated by them I am of the opinion that the
action is redhibitory in character, that the sales were
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severable, that an action for rescission is maintainable 1920

as to any number of cases proved to have been defect- ALUEM s

ive, and that, notwithstanding the sale of the 57 cases DRnunoN-
VH.LE, LmrrEE

pending the action and his consequent inability to V.
BolviN.

return them, the plaintiff may recover the price of the -
Anglin J.

remaining 1,157 cases, which he is prepared to deliver
to the defendants on being recouped their cost.

BRODEUR, J.-Il s'agit d'une action r6dhibitoire
institu6e par l'intim6 qui demande 1'annulation de la
vente de 1,214 caisses d'allumettes qui lui avaient 6t6
livr6es par l'appelante. Plusieurs moyens de d6fense
avaient t invoqus par l'appelante. Le seul qui
ait 6t0 particulibrement discut6 A l'argument devant
nous est que le demandeur n'a pas fait d'offres 16gales.
D'autres sont mentionnis au factum de l'appelante,
mais comme la plupart d'entre eux reposent sur des
questions de fait et que les cours inf6rieures se sont
prononc6es contre l'appelante, cette dernibre n'a pas
jug6 h propos, et ce avec raison, d'insister sur ces
moyens de d6fense A la plaidoirie orale.

La quantit6 d'allumettes vendues et livr6es 6tait
bien plus consid6rable que celle mentionn6e dans,
l'action. En effet, la d6fenderesse avait livr6 5,115
caisses au d6fendeur, tandis que la poursuite n'est que
pour 1214.

Da ns sa d6claration le demandeur se declare pret A
remettre A la d6fenderesse ces 1214 caisses de mar-
chandises sur remboursement du prix qu'il a pay6.

La cour sup6rieure (1) a prononc6 la r6siliation de la
vente de 1157 caisses, vu que pendant l'instance le
demandeur avait dispos6 de 57 caisses. Elle a d6clard
en outre que le demandeur n'6tait pas tenu d'offrir

(1) Q.R. 54 S.C. 337.
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1920 autrement qu'il ne 'avait fait la marchandise en
AzLLmErrES question et elle a condamn6 la d6fenderesse I en payer

DE
DRUMMoND- au demandeur la valeur quand ce dernier lui livrera

-. ces 1,157 caisses.

Brodeur J. Ce jugement a 6t6 confirm6 par la cour d'appel (1).

En cour sup6rieure, on s'est demand6 si lorsque
plusieurs choses ont 6t6 comprises dans la meme
vente le vice ridhibitoire de l'une donnait lieu h la
r6solution du march6 pour le tout ou seulement pour
cette chose. Dans le cas actuel le demandeur, qui
avait achet6 5,115 caisses d'allumettes pouvait-il
porter son action en rescission que pour 1,214 caisses?
Ou encore, ayant poursuivi pour 1,214 caisses, pouvait-
il vendre 57 caisses pendant 'instance et obtenir par le
jugement la resolution de la vente pour la diffrence,
soit 1,157 caisses? En d'autres termes, I'action r6d-
hibitoire est-elle divisible?

La vente et la livraison de ces marchandises se sont
faites A diff6rentes 6poques. Le prix stipul6 6tait de
tant par caisse et il variait selon la marque de la
marchandise de $5.75 A $7.20 la caisse.

Quelques marques paraissent meilleures les unes
que les autres; alors je crois que l'on pouvait l6gale-
ment r6clamer la r6solution de la vente que pour les
caisses qui contenaient des marchandises d6fectueuses
et que le demandeur pouvait maintenir la vente pour
les bonnes caisses et ne demander l'annulation que
pour les autres.

Pothier, dans son trait6 de la Vente, aux no'. 226
et suivants, discute cette question et nous dit d'abord
que si la chose qui a le vice r6dhibitoire a 6t6 seule
l'objet principal de la vente et que les autres n'aient

(1) Q.R. 28 K.B. 486.
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6t6 vendues que comme les accessoires, la ridhibition 1

de la chose principale entraine celle de toutes leS ALLumETrEs

accessoires: mais, ajoute-t-il DRUMMOND-
VILLE, LxrEE

Quand les choses vendues sont 6galement principales il faut exami- BoivIN.
ner si elles ont 6t vendues comme faisant ensemble un tout et comme o

Brodeur J.6tant telles que l'une n'aurait pas 6t6 vendue sans l'autre, comme -

lorsqu'on a vendu deux chevaux de carosse, une couple de beufs,
etc.: en ce cas, le vice r6dhibitoirc de 1'une de ces choses donne
lieu & la r6dhibition de tout ce qui a 6t6 vendu et I'action
rddhibitoire ne peut en cc cas s'exercer que pour partie. Mais
si les choses qui ont 6t vendues 6taient ind~pendantes les
unes des autres, I'action r6dhibitoire n'aura lieu que pour celle
qui a un vice, quand mgme toutes auraient 6t vendues pour un m~me
prix: car encore que cette circonstance jointe A d'autres serve A faire
pr6sumer que les unes n'auraient pas 6t0 vendues sans les autres, elle
n'est pas ndanmoins seule d6cisive. C'est pourquoi 1'action r6dhibi-
toire pourra avoir lieu pour cette seule chose et le vendeur sera tenu de
restituer le prix de cette chose suivant la ventilation qui sera faite sur
le total du prix.

Ces principes 6nonc6s par Pothier nous permettent
de dire que dans le cas actuel oA les allumettes ont t
vendues pour des prix diff6rents suivant 1'6tiquette de
chaque caisse, rien n'empiche de r6clamer l'annulation
que pour un certain nombre de caisses et maintenir la
vente pour les autres. Si pendant l'instance le deman-
deur a trouv6 aussi que certaines caisses dont il avait
originairement demand6 l'annulation de la vente'
n'6taient pas entach6es de vices, ou si pour d'autres
raisons il en a dispos6, rien n'emp6che le tribunal, dans
ce cas, de maintenir l'action pour les autres. Il n'y a
pas de doute, comme le dit I'honorable juge-en-chef La-
mothe, que dans ce cas l'action quanti minoris peut
etre exerc6e par le cr6ancier: mais vu l'opinion de
Pothier que je viens de citer, il me semble que l'ache-
teur peut 6galement exercer 1'action r6dhibitoire pour
les caisses qui 6taient entachi6es de vices. II .a 6t
jug6 par la cour de cassation que la risiliation de la
chose vendue peut 6tre prononc~e pour partie seule-
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1020 ment lorsque la chose vendue est susceptible de livrai-
ALLUMES sons partielles. Dalloz, 1871-1-11. En d'autres

DE
DnUmmon- termes, je viens A la conclusion que l'action r6dhibitoire

VH.LE, Lmrrn

*. dans ces circonstances est divisible.
Bolvin.

Brodeur J. L'action doit-elle etre n6cessairement pr6c6d6e
d'offres r6elles? Je comprends que s'il s'agissait d'un
paiement on ne pourrait se lib6rer de son obligation
qu'en faisant des offres conform6ment aux dispositions
des articles 1162 et suivants du code civil qui nous
indiquent comment les offres peuvent 6quivaloir,
quant au dbbiteur, A un paiement. Mais quand il
s'agit d'une action ridhibitoire, I'acheteur est-il oblig6
de se d6possider de la chose avant qu'on lui en
restitue le prix ou peut-il simplement demander*
aux tribunaux de d6clarer que la chose vendue
6tait entach6e d'un vice qui en rend la vente
annulable ?

Dans le cas actuel il se d6clare pr6t, dans son action,
A remettre les marchandises vici6es. II demande
par ses conclusions h ce que la vente soit annul6e et
A ce que la d6fenderesse soit tenu de lui rembourser le
prix qu'il a pay6.

La cour a annul6 le contrat: mais elle a ajout6 qu'il
n'aurait droit de recouvrer le prix qu'il avait pay6
qu'en livrant les marchandises. C'est A lui maintenant
de s'ex6cuter s'il veut recouvrer son argent. II lui
faut faire des offres.

D'un autre c6td, la d6fenderesse peut revendiquer
les marchandises dont la vente est annul6e en offrant de
rembourser ce qui lui a t6 pay.

Voilh la situation l6gale qui est faite aux parties par
le jugement.
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L'appelante invoque l'article 1526 du code civil qui 1920

dit que ALLuMETrES
DE

DRUMMOND-
I'acheteur a le choix de rendre la chose et de se faire restituer le prix, ou VILLE, LimrrEE
de garder la chose et de se faire rendre une partie du prix suivant B*
6valuation. BolmN.

Brodeur J.
Cet article 6nonce seulement les droits d'action que

l'acheteur tromp6 peut exercer. Il a le choix de
l'action r6dhibitoire ou de l'action quanti minoris
selon qu'il veuille garder la chose ou non. S'il veut
remettre la chose et obtenir la restitution du prix, il
prend l'action en r6dhibition. Alors il sera bien
oblig6 de rendre la chose si l'acheteur lui rembourse le
prix. Mais tant que l'argent qu'il a vers6 ne lui est
pas rembours6 il se trouve dans la position du vendeur
non pay6, qui n'est pas tenu, nous dit l'art. 1496 C.C.
de ddlivrer la chose tant qu'il n'a pas t6 pay6.

Comment la d6fenderesse peut-elle se plaindre qu'i
n'y a pas eu d'offres plus formelles que celles men-
tionndes dans la d6claration? Car elle contestait le
droit du demandeur de faire r~silier la vente, et alors,
tant que ce d6bat n'6tait pas vid6, quel int6rit avait-
elle de se plaindre que la marchandise ne lui eu^t pas
6t6 formellement offerte?

Fuzier Herman sous l'article 1644 du code civil dit
que

si l'acheteur opte pour l'action r6dhibitoire et triomphe dans ses pr6ten-
tions, il doit rendre au vendeur la chose vendue.

Il ne fait pas de cette obligation de rendre la chose une
condition pr6alable de 'exercice du droit d'action.

L'obligation qui est impos6e au demandeur sur
1'action r6dhibitoire est de remettre la chose. Cette
obligation ou ce paiemeht doit s'exbcuter A son domi-
cile, nous dit 'article 1152 du code civil. Et s'il
d6sire recouvrer le prix qu'il a pay6, il peut alors faire
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1-o des offres suivant les articles 1164 et 1165 C.C. et
ALLUMErTES obtenir un jugement de condanmation formelle contreDE
DaUmmoNm- la d6fenderesse.VILLE, LIMITEE

Bov. J'aurais 6 d'opinion cependant que les offres

Brodeur J. faites par Faction, quoiqu'elles ne fussent pas tris
-- explicites, eussent t6 suffisantes. Mais comme la

cour sup6rieure n'a condamn6 la d6fenderesse h payer
que sur livraison et que le demandeur s'est d6clar6
satisfait de cette condamnation conditionnelle, je dois
n6cessairement en venir A la conclusion que l'appel
est mal fond6 et doit 6tre renvoy6 avec d6pens.

MIGNAULT J.-La seule difficult6 r6elle en cette
cause est au sujet de 57 caisses d'allumettes (sur une
quantit6 totale de 1214 caisses) que le demandeur a
vendues au cours de l'instance et que partant il ne
peut rendre h la d6fenderesse. 11 avait achet6 en
tout 5,115 caisses, et il ne demandait l'annulation de
la vente que pour 1,214 caisses. - Dans les jugements
a quo on a discut6 6galement la nature de Faction
meme, soit r6dhibitoire, soit quanti minoris, mais la
declaration conclut A l'annulation des achats faits par
le demandeur de la d6fenderesse, ce. qui d6montre que
l'action est r6dhibitoire et non quanti minoris.

Quelle que soit sa nature du reste, I'action est
r~gie par Particle 1526 du code civil qui dit que

l'acheteur a le choix de rendre la chose et de se faire restituer le prix,
ou de garder 1 a chose et se faire rendre une partie du prix suivant
6valuation,

et idi, je suis d'avis que nous sommes en presence
d'une action ridhibitoire.

IL importe aussi de constater que les ventes ayant
t faites A tant la caisse, on peut consid6rer qu'il y

a eu autant de ventes distinctes qu'il y a eu de caisses
de vendues, de telle sorte que l'acheteur pouvait, si
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une partie seulement des caisses contenaient des . 1o

marchandises d6fectueuses, demander l'annulation pour ALLUMETTES
DE

ces caisses, et garder les autres. C'est ce qui a 6t6 DRUMMOND-
VILLE, LIMITEE

fait dans 1'espice. V.
. Bolvix.

Mais en prenant son action r6dhibitoire, le deman- M

deur devait rendre A la d6fenderesse les caisses dont il -

demandait l'annulation de la vente. C'est la condition
mime de son action d'apris 1'art. 1526 C.C. Le de-
mandeur parait s'en 6tre rendu compte, car le para-
graphe 7 de sa declaration disait:

7. Le demandeur a tojuours 6 prAt et est encore prit h remettre
la marchandise contre remboursement du prix qu'il a pay6.

Ce ne sont pas des offres bien formelles, mais la cour
sup6rieure les a 'envisag6es comme telles, car elle a
condamn6 la d6fenderesse A payer au demandeur
$5,133.52, avec int6ret de la signification de 1'action et
les d6pens,

sur livraison par le demandeur des 1157 caisses d'allumettes qui restent
de 1214 caisses mentionn6es dans son action.

La difficult6 r6elle est celle-ci. Le demandeur a
opt6 pour l'annulation de la vente quant h 1214 caisses
et il se d6clare pr6t A les remettre sur remboursement

,du prix qu'il avait pay6. Il devait donc, dit-on,
conserver toutes ces caisses, c'6tait 1'obligation qu'il
avait assum6e par ses offres, pour les remettre A la
d6fenderesse. En disposant de ces 57 caisses, il a
manqu6 A cette obligation et h la condition A laquelle
6tait subordonn~e son action en l'envisageant comme
action r6dhibitoire, et il a accept6 la vente et il ne peut
maintenant r6ussir dans sa demande. Tel est le
motif qui a d6termin6 le dissentiment de l'honorable
juge-en-chef de la province de Qu6bec. L'honorable
juge Pelletier, 6galement dissident, aurait trait6 1'action
comme si elle avait t r6ellement l'action quanti
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12 minoris, et envisageant la totalit6 des ventes, n'aurait
ALLUMErES accord6 au demandeur que sept A huit cents piastres,

DE
DRUMMOND- ii ne pr6cise pas autrement le montant.

VILLE, LmrE

Boivi. En pr6sence des deux jugements qui ont trouv4
Mignault J. la marchandise d6fecteuse, je ne serais pas dispos6 k

discuter ce point. Je ne crois pas non plus devoir me
rendre A l'opinion de l'honorable juge Pelletier, et je ne
discuterai que le motif -du dissentiment de l'honorable
juge-en-chef Lamothe.

Apris y avoir s'rieusement r6flichi, je crois qu'on
peut voir, dans la vente par le demandeur de 57
caisses d'allumettes, un d6sistement partiel tacite de
faction qu'il avait intent6e. 11 n'est pas douteux
que le disistement peut n'8tre que partiel, et com-
porter renonciation A certains chefs seulement, ou A
une partie distincte d'une demande divisible, et la
demande ici me paraft clairement divisible. On
appelle g6n6ralement ce d6sistement partiel un retraxit,
mais le nom qu'on lui donne est assez indiff6rent, car
il est certain que le droit de se d6sister partiellement,
quand la demande est divisible, existe dans notre
droit.

Or le d6sistement peut Atre tacite. Garsofinet,-
Procidure, tome 5, no. 1179, p. 792, dit:

On distingue, quant A la forme, trois espbces de d6sistement: 10
le d6sistement amiable qui se fait dans la forme convenue entre les
parties et sans nulle formalit6 si elles en sont tomb6es d'accord; 2' le
d6sistement tacite qui r6sulte d'une attitude incompatible avec le
maintien d'une demande antdrieurement form6e (d6saveu de Faction
intent6e par un avou6 sans mandat sp6cial, poursuites A fin d'ex~cution
d'un jugement dont on a ant6rieurement appel6, second appel se subs-
tituant A celui qu'on a d'abord interjet6, cession de biens offerte par
un failli qui avait d'abord demand6 l'homologation de son concordat):
il ne se pr6sume pas, mais il n'exige aucune formalit6 particuli&e et se
fait ou se prouve comme tout autre contrat; 30 le d6sistement judiciaire
qui ne suppose pas 1'accord des parties et exige deux ou m~me trois
formalit6s.
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Il est clair que les exemples de d6sistement tacite 1920

que Garsonnet donne ne sont pas limitatifs, car, comme ALLUMEIFES

il le dit lui-m6me, le d6sistenent tacite r~sulte d'une DRUMM-
VILLE, IMITE

attitude incompatible avec le maintien d'une demande. v.
Or ici le demandeur ayant pendant l'instance dispos6 Mignault J.

de 57 caisses, et son action 6tant une action divisible,
il renongait tacitement par lh h sa demande pour
l'annulation de la vente de ces caisses, car le fait de
disposer de ces caisses 6tait incompatible avec le
maintien de la demande d'annulation en tant que ces
caisses 6taient concern6es. Mais cela n'enlevait pas
au demandeur son droit de persister dans son action
pour les autres caisses

La situation aurait 6t6 absolument la meme si la
preuve avait constat6 que 57 caisses 6taient bonnes
et les autres mauvaises. L'action n'aurait pas r6ussi
pour les 57 caisses. De meme le demandeur aurait
pu, s'il avait constat6 la bonne qualit6 de ces 57 caisses,
renoncer A sa demande A leur 6gard, et cette renoncia-
tion n'aurait pas port6 pr6judice A sa demande d'annu-
lation pour les autres caisses. Pourquoi alors dire
que le fait de disposer de quelques caisses pendant
l'instance enl~ve A l'intim6 son recours pour l'annula-
tion des autres ventes? Tout ce que cela prouve,
c'est que le demandeur n'avait pas raison de se plaindre
de ces 57 caisses; cela ne d6montre nullement que les
autres caisses 6taient bonnes ou que le demandeur
renongait A s'en plaindre.

L'objection que soul~ve la d6fenderesse me paralt
manquer de base. Elle n'6prouve aucun pr6judice
de la vente de ces quelques caisses, l'action contre elle
en est diminu6e d'autant, et les deux cours ont d6cid6
que les autres caisses d'allumettes 6taient mauvaises.
Elle a mauvaise grAce A vouloir 6chapper entibrement
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1920 A la condamnation parce que le denandeur a dispos6
ALLUMETPES d'un nombre insignifiant des caisses mentionn6es en

DE
DRUMMOND son action.

VILLE, LIMITEE

BorviN. Je renverrais l'appel avec d6pens.
I ignault J.

Appeal dismissed with costs.

Solicitors for the appellant: Garceau & Ringuet.

Solicitors for the respondent: Lachance, Ahern &
Morin.
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THE ST. LAWRENCE BRIDGEIVAPPELLANT; 1920

CO. (DEFENDANT)................f May. 

AND

CYRILLE LEWIS (PLAINTIFF) ..... RESPONDENT.

APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

Workmen's Compensation Act-Construction-French Act-"Class"-
Method of computing "average remuneration"-Hypothetical earn-
ings-Practice and procedure-Common law action - Factum -
Incomplete citation-Fees-R.S.C. Art. 7328.-(Que.) 8 Geo. V.,
c. 71, s. 4.

The respondent had been in the appellant company's employment
from the 5th of January, 1918 to the 1st of April, 1918, as a ma-
chinist helper at 322 cents an hour and from the 1st to the 19th
of April, 1918 as an "operator" in munitions work being paid 15c.
per shell, a somewhat higher rate of pay. During these periods
the respondent's earnings amounted to $295.60. On the 19th of
April, 1918, he was injured. He is debarred from recovery under
the "Workmen's Compensation Act" if his yearly remuneration,
calculated as contemplated by the statute, exceeded $1,200.
Article 7328 R.S.Q. provides that "in the case of workmen employed
less than twelve months before the accident, such wages shall be
the actual remuneration which they have received since they
were employed in the business, plus the average remuneration
received by workmen of the same class during the time necessary
to complete the twelve months." The trial judge found the
respondent entitled to a rent based on an annual remuneration of
$960; and the Court of King's Bench, though finding the respond-
ent not entitled to relief under the statute, awarded him $1,825 as
damages at common law.

*PRESET:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

79089-37
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1920 Held that an action brought under the "Workmen's Compensation

ST.LAWRENE Act" and conducted to judgment as such cannot be converted
BRIDGE CO. on appeal into an action for damages under the common law.

V. Per Anglin, Brodeur and Mignault JJ.-The legislature, in adopting inLEWIS.
1909 as part of-the law of Quebec the French Act upon workmen's
compensation as enacted in 1898, may well be taken to have intended
that the same construction should be placed upon article 7328
R.S.Q. as had been sanctioned in France by the Cour de Cassation
in 1906.

Per Anglin, Brodeur and Mignault JJ.-The "class" intended by the
statute is that in which the injured man was first employed.

Per Anglin, Brodeur and Mignault JJ.-When there are other workmen
of the same class as the injured man in the establishment to
which he belonged, it is the average earnings of those workmen
on which his complementary hypothetical remuneration should be
computed; and it is only where there, are not such workmen that
the average earnings of outside workmen should be resorted to.

Per Anglin and Mignault JJ.-In order to ascertain the "average
remuneration" of the injured man, evidence must be adduced
(and the trial judge's findings on these points are entitled to the
greatest weight) 1st, of the period during which the injured man
was employed; 2nd, of the workmen doing the same class of work
in the establishment daring that period irrespective of their salary;
3rd, of the respective periods of employment of each of such work-
men (per Anglin J. making deduction from the number of days
comprised therein for loss of time which is exceptional and invol-
untary, whether ascribable to a cause personal to the employee or
to non-operation of the establishment); 4th, of the total amount
of the earnings of each of such workmen during the period. By
adding together the earnings of all these workmen and dividing
the total by the sum of the number of days included in their
respective terms of employment added together, the average
daily wage of the workmen during the period in question will be
ascertained. If the quotient thus obtained be multiplied by 261
(the number of days comprised between the 19th April, 1917, and
the 5th of January, 1918) the product will be the average total
earnings during that period of a workman of the category to
which the injured man belonged; and, this average added to the
sum of $295.60 earned by the injured man during his actual
employment will be the basic annual remuneration on which his
right to recover will depend and his annual rent must be com-
puted.

Per Duff J. (dissenting).-The manner of computing compensation is
as follows: the average of aggregate earnings of employees of the
class to which the injured man belonged at the time of the accident
for each week during the statutory period preceding the accident
should be taken and these averages averaged; and there is sufficient
proof that upon this basis, the respondent is not entitled to relief
under the statute.
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Per Anglin, Brodeur and Mignault, J.J.-Counsel for the respondent 1920
in no event, will be entitled to his costs of factum, because in ST LAWRENCE
transcribing a passage from an author he had omitted a material BRIDGE Co.
part of the same passage which was against his pretentions. V*

APPEAL from a judgment of the Court of King's
Bench, appeal side, province of Quebec, modify-
ing the judgment of the trial court and maintaining
the respondent's, plaintiff's, action.

The material facts of the case and the questions
in issue are fully stated in the above head-note and in
the judgments now reported.

Lafleur K.C. and De Witt for the appellant.

Audet and Sauvd for the respondent.

IDINGTON J. (dissenting).-The enactment. R.S.Q.
7328, by which in the last analysis the rights of appel-
lant are to be determined under the "Workmen's
Compensation Act," reads as follows:-

The wages upon which the rent is based shall be, in the case of a
workman engaged in the business during the twelve months next
before the accident, the actual remuneration allowed him during such
time, whether in money or in kind.

In the case of workmen employed less than twelve months before
the accident, such wages shall be the actual remuneration which they
have received since they were in the business, plus the average re-
muneration received by workmen of the same class during the time
necessary to complete the twelve months.

If the work is not continuous the year's wages shall be calculated
both according to the remuneration received while the work went on,
and according to the workman's earnings during the rest of the year.

If the computation designed by this reaches a result
whereby it becomes clear that the injured workman
has been earning over $1,200 for the year, then he
does not fall within the class which the Act was de-
signed to protect according to the scale in force when
the accident here in question occurred.

79089-371 .
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The above quoted section in the first sentence
ST.LAWRENCF thereof does not directly touch upon what we have toBRIDGE O.

L . deal with but incidentally both it and the third sen-LEWI.
Idington J. tence help to illuminate what the draftsman had in

- -view and gives room for a consideration of the total
possible earnings of respondent in both classes of
work and a comparison of the totals in both classes of
work in trying to reach a conclusion as to the average
wage that is to be had in view to apply to the remainder
of the twelve months. But that will not help respond-
ent unless we go a step further and unsettle things by
discarding the rule the court below in previous ones
had settled.

I regret to say that I am unable to put upon the
above quoted part of said Act any such interpretation
and construction as will when applied to the relevant
facts bring the respondent within the provisions of the
Act. And such seems to have been also the unanimous
opinion of the Court of King's Bench.

A majority of that court saw its way to give relief
independently of the said Act, although the prayer
of the declaration is exclusively confined to the claim
made in virtue of said Act.

I should not feel much difficulty if the case had
clearly been fought out upon all the facts relative to
either alternative as the legal basis for recovery, and
been heard by a tribunal that the parties had clearly
adopted as competent and satisfactory to them for
such purpose.

But for the purposes of the "Workmen's Compensa-
tion Act" there can be no trial by jury.

How can I say that appellant by silence or conduct
waived in any way that right, when it was thus bound
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by the provisions of the Act to a trial without a jury 19

of the case made by the declaration and confined by ST-LA-RENC

the conclusions thereto so made ?
LE~WIS.

We are told by counsel for appellant that there IdintonJ.

is no possibility of two such claims being joined accord-
ing to Quebec law, and I can find nothing in respond-
ent's argument to the contrary except the citation
of the provision of the Act properly reserving the
rights of the workman to fall back on his other legal
grounds if need be.

That does not seem to allow the trial of the two
alternative claims in one action.

I agree with the reasons assigned by Mr. Justice
Carroll.

And though- driven to the conclusion that the
appeal. should be allowed with costs if appellant
insists thereon, I hope it will not insist on costs.

DUFF J. (dissenting).-The appeal, I think, should
be allowed.

The manner of compensation in my judgment is
this. The average of aggregate earnings of employees
of the class to which the respondent belonged at the
time of the accident for each week during the statu-
tory period preceding the accident should be taken
and these averages averaged.

The evidence is not specifically pointed to this;
but I think there is sufficient in the record to shew
that upon this'basis the appeal must succeed.

ANGLIN J.-The questions for determination on
this appeal are whether the Court of King's Bench
properly held the appellants liable at common law in
this action for damages for personal injuries sustained
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12 by the respondent on the 19th of April, 1918, while in
&.LAWRENCE their employment, and, if not, whether the respondent,BRIDGE CO. , nt epnet

*. as he claimed and as was held by the learned trial
LEWIS.

Anglin J. judge (Mr. Justice Guerin), is entitled to recover
Ai under the "Workmen's Compensation Act" of Quebec

(R.S.Q., 1909, Arts. 7321 et seq., as amended), and,
if so, on what basis.

The action was brought and relief claimed dis-
tinctly and solely under the Workmen's Compensation
Act. The trial was conducted on that footing. Lia-
bility at common law does not appear to have entered
the mind of either party. That issue was not tried.
No evidence was directed to it. The trial judge found
the plaintiff entitled to a rent under the "Workmen's
Compensation Act," based on an annual remuneration
of $960, but his judgment unfortunately leaves us in
the dark as to the means or method by which he
computed the hypothetical earnings under paragraph
2 of Art. 7328, R.S.Q. for the portion of the twelve
months mentioned therein during which the plaintiff
was not in the defendant's employment. Barret c.
Socidtd, etc. (1) (49e espce). Not only is the judgment
of the Court of King's Bench awarding $1,825 as
damages at common law ultra petita, but it condemns
the appellants upon a claim never presented, which they
have had no opportunity to meet, and which, if pre-
sented, might have been tried by a different tribunal.

With respect, I entirely concur in the dissenting
opinion of Mr. Justice Carroll on this branch of the
case. The judgment rendered by the Court of King's
Bench cannot stand. Indeed, the principle of the
recent dismissal of the plaintiff's action by that court
in Canadian Steel Foundries v. Stychlinsky (2) (the
converse case) appears to be opposed to it.

(2) 25 R.L. (N.S.) 135, at p. 138.
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But should the plaintiff recover under the "Work- 1920

men's Compensation Act ?" That depends on whether S.LAwRE.cE

his yearly remuneration, calculated as contemplated La Is.

by that statute, exceeded $1,200 (8 Geo. V., c. 71, s. 4). AnJ.
If not, his right to compensation under the statute
is reasonably clear. The difficulty in the case arises
from the facts that the plaintiff had been in the defend-
ant's employment only a little over three months (5th
of January to 19th of April) when injured, and that
between the 5th of January and the 1st of April he
had been employed as a machinist helper, at 32Y2 cts.

an hour, and from the 1st to the 19th of April as
an "operator," being paid in that capacity 15 cts. per
shell-a somewhat higher rate of pay.

Art. 7328 of the statute reads as follows:-

The wages upon which the rent is based shall be, in the case of a
workman engaged in the business during the twelve months next
before the accident, the actual remuneration allowed him during such
time, vhether in money or in kind.

In the case of workmen employed less than twelve months before
the accident, such wages shall be the actual remuneration which they
have received since they were employed in the business, plus the
average remuneration received by workmen of the same class during
the time necessary to complete the twelve months.

If the work is not continuous the year's wages shall be calculated
both according to the remuneration received while the work went on,
aid according to the workman's earnings during the rest of the year.

The plaintiff's work having been continuous, the case
falls within the second paragraph of the articles.

The ascertainment of the plaintiff's actual earnings
from the 5th of January to the 19th of April presents
no difficulty. They amount to $295.60. Whether

the average remuneration received by workmen of the same class during
the time necessary'to complete the twelve months

exceeded $904.40 (the balance of $1,200) is the problem
presented. What is the proper construction of the
statutory language just quoted ?
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12 A comparison of their provisions shews that the
ST.LAWRENCE French Act of the 9th of April, 1898, and the statute
BRIDGE CO.

-. first passed in Quebec in 1909 (c. 66) are couched inLEWIS.
nglin . substantially the same terms. The latter was, no
- doubt, taken from the former. In the particular

clause under consideration, just quoted, the language
of both Acts is identical. The phrase

qu'ont reque * * * les ouvriers de la mime catdgorie

of the second paragraph of Art. 10 of the French Act
of 1898 is reproduced verbatim in the French version
of Art. 7328 of the Quebec Revised Statutes. That
phrase was replaced in France, in 1905, by the words

qu'ils auraient pu recevoir * * * d'apris la remundration moy-
enne des ouvriers de la mime cat6gorie * * *

Although Loubat says
le nouveau texte du second alinda de 'art. 10 ne diffre de I'ancien que
dans la forme ("Risque professionnel" 3e 6d. No 665),

it seems to me that the average earnings actually
received by a group of workmen during a given period
may differ materially from the average earnings that
the same group might have received in the same
period. In the one case time lost through causes
attributable to the workmen themselves and not to
their employer is included in the number of hours,
days, or weeks on which the average is computed.
In the other it may not be. But, however that may
be, subject to allowances for exceptional and invol-
untary loss of time, as hereinafter explained, it is
actual earnings-not possible earnings-that the Que-
bec statute prescribes as the basis of computation.

The text of the statute does not explicitly require
that the category of workmen whose average wages
or earnings is to serve as the basis of calculation should
be confined to employees of the establishment in
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which the injured workman was employed. (Loubat, 1920

No. 668). In many cases-for instance, where an5 LAWRENCE
BRIDGE Co.

industry has been recently started, or where there is L).

no other workman of the same class employed in the A

establishment-that basis is not available and resort -

must be had to the earnings of workmen of the same
class in other establishments. (ibid). Indeed there is
not a little to be said for the view that the hypothetical
remuneration of the injured man "for the time neces-
sary to complete the twelve months" should be com-
puted upon the average earnings of all workmen of a
similar class in the community during that period.
But the French commentators-Loubat, in the work
cited No. 668, and Sachet (L6gislation sur les Acci-
dents du Travail, 5e 6d. No 854)-seem to make it clear
that the contrary view had been well established in
France before the Quebec statute was passed-that
where there were other workmen of the same class as
the injured man in the establishment to which he
belonged it was the average earnings of those workmen
on which his complementary hypothetical remuneration
should be computed and that it is only where there are
not such earnings available that the average earnings
of outside workmen should be resorted to. In adopting
the French Act as part of the law of Quebec the legis-
lature may well be taken to have intended that the
construction so placed upon it in France should
likewise be adopted. I had occasion recently, in -

Arnold v. Dominion Trust Co. (1), to refer to the
authorities bearing on this aspect of the case.

Nor is it unreasonable that an employer should be
in a position to ascertain from his own records the
basis on which the compensation of an injured work-
man should be calculated. Moreover, it is that

(1) 56 Can. S.C.R. 433, at pp. 448-9.
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1920 workman's probable earnings which have to be estab-
ST.LAWRENCE lished and it is not unlikely that what the legislators
BRIDGE CO.

V. . had in mind was what he would have earned had he
LEWIS.

Anglin J. been in the same establishment during the period for
- which the estimate is to be made.

Another question, which has been somewhat de-
bated, is whether the class or category intended is
that to which the workman belonged at the time he
sustained his injuries, or that in which he was placed
when he first entered the establishment, or some
average of any two or more classes in which he may
have worked while there. But when it is borne in
mind that the matter to be estimated is the average
earnings of workmen of the same class during the
period necessary to complete "the twelve months next
before the accident"-that the statute is merely
intended to provide an artificial rule for cases in
which during a part of the twelve months' period the
facts necessary to bring the plaintiff within the first
paragraph of the article do not exist-it seems fairly
clear that resort should be had to the average earnings
of workmen of the class in which the injured man was
first employed. The law would seem to contemplate
it to be probable that had he spent the preceding
three, six or nine months (or whatever the time may
be) necessary to complete the twelve months' period
in the establishment in which he was injured, he would
have been employed in that class, though it may well
be that if engaged sooner his advance to a higher grade
of employment would have come earlier. The view
that the original class of employment determines the
category is taken by Cabouat ("Accidents du Travail,
Vol. 2, No 581") and has the sanction of a decision
of the' Cour de Cassation, Bourdis c. Villard (1)

(1) 1906, 1 Gaz. du Palais 437.
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The Court of Review in Pelletier v. Montreal Locomo- 1920

tive Works (1), took the same view. A contrary ST.LAWRENCE
BRIDGE CO.

opinion of the Court of Appeal at Dijon in Compagnie LEWIS.

des Mines de Blanzy c. Rose (2), is adversely criticised Anln J.
by the reporter (n. 1) although favourably received by
Sachet (Nos. 847 and 856). Mr. Justice Pelletier
who delivered the opinion of the majority of the
Court of King's Bench also adopted it. He says:

II faut prendre, comme je l'ai dit tantbt, la moyenne de ce qu'ont
gagn6 les ouvriers de la mame cat6gorie, c'est-N-dire la catbgorie dans
laquelle se trouvait I'ouvrier lorsque l'accident est arriv6.

With respect, in this particular, I prefer the inter-
pretation of M. Cabouat and the Cour de Cassation
and in regard to this matter also it may fairly be said
that the legislature in adopting the French statute
intended that the same interpretation should be
placed upon it as had already been sanctioned by the
highest court of France.

There remains the question how the average remu-
neration of workmen in the defendant's establishment
in the same category with the plaintiff during the
required period (i.e., from 19th of April, 1917, to the
5th of January, 1918) is to be computed.

The Court of King's Bench followed the method
which it had itself formulated in St. Maurice Paper
Co. v. Marcotte (3), stated in the headnote of that
case as follows:

Ce salaire moyen se compute, quand les ouvriers sont payds h
l'heure, en divisant le montant total qu'ils ont regu durant la p6riode
compl6mentaire par le nombre d'heures qu'ils ont travaill6 durant la
m~me p6riode.

(1) 25 R.L, (N.S.) 76, at pp. 79, 80. (2) S. 1901, 2, 293.
(3) Q.R. 27 K.B. 394.
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2 This mode of calculation was again approved by
ST.LAWRENCE the same court in Canadian Steel Foundries Co. v.BRIDGE CO.

LEWIS. Stychlinsky (1). With great respect, I cannot think

Anglin J it is correct. By making the divisor the number of
- hours during which the men actually worked, the

element of lost time being entirely ignored, the result
attained is not the actual average earnings of the
workmen during the entire period but what they
might have earned, had there been no loss of time.
The court would appear to have read. "qu'ils ont
reque" as the equivalent of "qu'ils auraient pu re-
cevoir." The divisor should have been not the
number of hours during which the men actually
worked but the number of working hours during the
period in question, assuming that all the men were in
the defendants' employment for the entire period.

The method prescribed by Sachet (No. 854) is to
add together the earnings of the workmen of the same
class during the complementary period and divide
the total by the number of men engaged. Where all
these men have been in the employment of the estab-
lishment during the entire period this method would be
absolutely fair and would carry out the intent of the
statute. Cabouat (Vol. 2, No. 580) prescribes the same
method, adding, however, that the earnings of the
workmen should be calculated

suivant les r~gles combin6es des articles 10, par. 1, et 10, par. 4, c'est-A-
dire en tenant compte des p6riodes de ch6mage exceptionnel et invo-
lontaire." See too Sachet, Nos. 869 and 878.

But it cannot be used where the workmen have been
employed, some for shorter, some for longer portions
of the period in question. That would seem to be the
case here as the following table (prepared by Francis

(1) 25 R.L. (N.S.) 135.
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Dockrill, the defendant's accountant) of the earnings 12

of each of fifteen men employed by the defendant ST.LAWRENCE
BRIDGE CO.

company at the rate of 3212 cents an hour as ma- v
LEWIS.

chinist helpers during the period from the 19th of Angin J.
April, 1917, to the 5th of January, 1918, would indicate. -

$211.50 $ 85.95 $247.30
247.90 140.25 77.90
238.65 244.65 157.20
108.85 160.55 380.90
102.50 216.95 226.55

It may be that all the machinist helpers in the
defendants' employment who could fairly be held to
be in the same category as the plaintiff were paid
3212 cents an hour. Sachet defines the category as
including

ceux qui dans un 6tablissement industriel ont A peu pris le mime em-
ploi et touchent le m~me salaire que la victime.

Loubat's definition ignores the element of equality in
wages. It is:-

Ceux qui font le m6me travail ou un travail analogue. No 667.

M. Louis Sarrut in a copious note in D. 1917.1.5. says:
Les ouvriers de la m~me cat6gorie, ce sont ceux qui exercent le

m~me m6tier, la m~me profession que 'ouvrier victime de 1'accident.

Cabouat, Vol. 2, No. 581, says:
Des explications donn6es par M. Poirier, il r6sulte que lon doit

entendre par ouvriers de la mame cat6gorie que la victime, ceux qui
exercent une fonction correspondante A la sienne ou exdcutent un
m~me travail sans tenir compte d'ailleurs des in6galit6s d'aptitude
professionnelle susceptibles d'entrainer des in6galit6s de.salaire * * *

On this point I respectfully agree in the interpretation
of the three last mentioned authors adopted by the
late Chief Justice of Quebec in St. Maurice Paper Co.
v. Marcotte (1). If it might be assumed that the
fifteen men whose gross earnings Dockrill gives were

(1) Q.R. 27 K.B. 394, at p. 396.
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1920 the only employees of the defendant company in the
ST.LAWRENCE same category with the plaintiff during the period in

BiRIDGE Co.
*. question it would still be necessary to have information

LEwne.

Anglin J as to how long each of them remained in the company's
- employment as a machinist helper.

Unfortunately the record does not contain that
information. Moreover, Mr. Dockrill states that

there were quite a number of other machinist helpers
engaged at different rates of pay. His computations
of averages are all based on the erroneous view that to
ascertain the actual average earnings per hour of a

class of workmen, during a given period it is only
necessary to divide their total earnings during the

period by the number of hours of work which they
have actually put in, instead of by the number of
hours which they might have put in had there been no
involuntary and exceptional loss of time.

The burden was on the plaintiff to furnish to the

court the information necessary to enable it to deter-
mine the average salary of workmen of his class during
the period necessary to complete the twelve months.

Pelletier v. Montreal Locomotive Works (1). He has
not done so.

There is nothing to shew that the lacking informa-
tion cannot readily be obtained. On the contrary Mr.
Dockrill's testimony rather indicates that it can.
There is in my opinion no justification for taking
either the wages earned by the plaintiff himself while

engaged with the defendants as machinist helper or his

earnings in other employment during the rest of the
twelve months' period as the basis on which to com-
pute his hypothetical earnings for that time. I agree
with Mr. Loubat when he says (No. 666):

(1) 25 R.L. (N.S.) 76, at p. 82.
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666. La loi n'admet aucun 6quivalent A cette seconde partie du 1920
salaire annuel. D~s lors, sous aucun pr~texte, les tribunaux ne sauraient ST. LAWRENCE

lui substituer un autre terme de comparaison, par exemple, le salaire BRIDGE CO.
que l'ouvrier aurait regu pendant le temps ndcessaire pour compl6ter V.
les douze mois, 6valu6 d'apris la r6mun6ration effective depuis son LEWIS.
entr6e dans 1'entreprise (contra, Alais, 5 Janv. 1900. Gaz. Pal. 1900.1. Anglin J.
230). Ce proc6d6 a t, du reste, condamn6par le rejet d'un amende-
ment dans ce sens, pr6sent6 par M. F61ix Martin au S6nat (S6n., 28
oct. 1895; J. off., p. 870). Le salaire que 1'ouvrier aurait gagn6 doit
done 6tre d6termin6 uniquement d'aprbs le salaire moyen des ouvriers
de la m~me cat6gorie, c'est-1-dire d'apris la moyenne des salaires des
cuvriers de la meme cat6gorie pendant la p~riode ndcessaire pour
compl6ter les douze mois.

Cabouat, (Vol. 2, No. 575) clearly expresses the same
opinion. The case must therefore be remitted to the
Superior Court to obtain the information necessary to
permit of the requirements of the statute being com-
plied with.

In computing the period of service of each work-
man deduction must be made for loss of time b3 him
which is exceptional and involuntary-"ch6mages
exceptionels non-volontaires"-whether ascribable to
a cause personal to him or to non-operation of the
establishment. Thus absence due to serious illness,
injury or military service should be allowed for, but
not absence attributable to laziness or caprice or to
mere casual indisposition such as ordinarily befalls
workmen from time to time. So allowance must be
made for loss of time occasioned by extensive repairs,
(grosses rdparations) destruction of premises by fire,
total or partial, and unusual depression in business, or
any other abnormal cause.

These allowances are specifically provided for by
paragraph 4 of Art. 10 of the French Act of 1905, stated
by Sachet (No. 869) merely to embody the effect of de-
cisions on the French law of 1898, which, like the Quebec
Act, did not specifically provide for them. An admirable
note of M.Planiol, (D.1904.1.289),deals with this subject.
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192 The determination of the trial judge as to the
ST.LkwRENcE deductions to be made for loss of time, and likewise
BrUDGE CO.

LEwIB. his finding as to what workmen should be. classed as

Anglin J. belonging to the same category as the plaintiff will be
- entitled to the greatest weight. Under the French

system such matters "appartiennent au juge du fait
souverainement." D. 1903.1.572.

In the Superior Court proof must be adduced
(1) to establish what persons engaged as machinist

helpers by the defendants during the period from the
19th of April, 1917, to the 5th of January, 1918, were
in the same category as the plaintiff, i.e., doing the
same class of work, unless the evidence of Mr. Dockrill
should be accepted as sufficient proof that it comprised
the 27 men of whom he speaks and no others;

(2) the number of days during that period for which
each of these workmen was in the defendants' employ-
ment as a machinist helper, i.e., from the commence-
ment of the period or the later date at which he
entered the establishment or was put in that class
until he left it or was discharged or the period expired.
(From the period of his employment, however, must
be deducted any exceptional and involuntary loss of
time of the workman as above indicated); and

(3) the total amount of his earnings while so employed.
By adding together the earnings of all these workmen

and dividing the total by the sum of the number of
days included in their respective terms of employment
(computed as aforesaid) added together, the average
daily wages of the workmen during the period in
question will be ascertained. If the quotient thus
obtained be multiplied by 261 (the number of days
comprised in the period between the 19th of April,
1917, and the 5th of January, 1918) the product will be
the average earnings during that period of a workman
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of the chtegory to which the plaintiff belonged. The 1920

result will be practically the same as if working days ST.IAwn a

merely had been made the basis, of computation in *.
- LEWIS.

both cases, and the method adopted has the advantage Anglin J.

of simplicity. The sum of the amount thus ascer- -

tained and the $295.64 earned.by the plaintiff between
the 5th of January and the 19th of April, 1918, will be
the basic annual remuneration on which, if less than
$1200 (as I incline to think it will turn out to be), the
rent to which the plaintiff is entitled under the provis-
ions of Arts. 7322 and 7326 of the Workmen's Comp-
ensation Act must be computed.

In the result the defendants' appeal must be allowed.
While the plaintiff cannot have the restoration of the
judgment of the Superior Court sought by his cross-
appeal, because it is impossible to tell whether in
computing the basic annual remuneration at $960 the
learned trial judge proceeded as I understand the
statute to require (the respondent suggests in his
factum that for the complementary period he took the
plaintiff's earnings in other employment-but I find
nothing in - the record to warrant the statement
that a course so contrary to the provisions of the
statute was in fact adopted), his action should not be
dismissed, as the appellants ask, but will be referred
back to the Superior Court to permit of the additional
facts being established, knowledge of which is neces-
sary to ascertain, in the manner indicated above, the
basic annual remuneration on which the plaintiff's
rights must be determined.

Should such annual remuneration be found to exceed
$1,200 the action must be dismissed with costs through-
out. Should it be found not to exceed $1,200, the

plaintiff should have judgment for such amount as the

79089-38
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12 Superior Court may thereupon find him entitled to,
ST. LAWRENCE with costs of an action in that court. If the amountBRIDGE CO.

La s of the judgment ultimately entered should not be less

i than that of Mr. Justice Guerin's former judgment,
- inasmuch as the plaintiff has been needlessly put to all

the subsequent costs-those of the appeals to the
Court of Appeal and to this Court-he should also
recover these costs in addition as well as any extra
costs in the Superior Court occasioned by the second
enquete now directed which that court may allow
him. In no event, however, for the reasons indicated
by my brother Brodeur, can the respondent have any
costs of his factum on the cross-appeal to this court.
Should the ultimate recovery, however, be of an amount
less than that originally awarded there should be no
costs to either party of any of the proceedings subse-
quent to the judgment of Mr. Justice Guerin.

BRODEUR J.-La presente poursuite a t institu6e
en vertu de la "Loi des accidents du travail" (arts
7321 et suivants, S.R.P.Q.). Nous avons A d6cider si
le demandeur intim6 avait un salaire de plus de $1,200,
car s'il avait une r6mundration plus 6lev6e il tomberait
sous le coup de la loi commune et ne pourrait pas
invoquer la loi des accidents du travail. II nous faut
A cette fin interpreter les dispositions de l'article
7328 qui se lit comme suit:

Le salaire servant de base A la fixation des rentes s'entend pour
l'ouvrier occup6 dans 'entreprise pendant les douze mois 4coul6s avant
I'accident, de la r6mundration effective qui lui a 6t6 alloude pendant ce
temps soit en argent, soit en nature.

Pour les ouvriers occup6s pendant moins de douze mois avant
1'accident, il doit s'entendre de la r~mundration effective qu'ils ont
reque depuis leur entr6e dans 'entreprise, augmentde de la rhnundration
moyenne qu'ont reque pendant la pdriode ndcessaire pour compldier le
douze mois, les ouvriers de la mdme cat~gorie.
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Si le travail n'est pas continu, le salaire annuel est calcul6 tant 1920
d'apr~s la rdmundration regue pendant la p6riode d'activit6 que d'aprbs ST.LWRENCE
le gain de l'ouvrier pendant le reste de l'ann6e. BIWGE O.

V.

La partie que j'ai soulign6e est celle qu'il nous faut EWIS..

. . Bro o~ur J.particulibrement examiner.

Je dois ajouter que cet article 7328 est la repro-
duction textuelle de l'article 10 de la loi frangaise de
1898 et qu'en cons6quence la jurisprudence et la
doctrine frangaise peuvent nous guider dans l'inter-
.pr6tation de notre texte.

Les faits sont les suivants:

Dans l'ann6e qui a prc6d 1'accident, le demandeur a
6t6 d'abord environ neuf mois occup6 comme d6bardeur
dans le port de Montrial A raison de 35 cents de l'heure.
Ensuite il a travaill6 du 5 janvier au ler avril 1918
comme aide-machiniste dans l'usine de la d6fenderesse
A raison de 32Y cents de l'heure; et enfin pendant 19
jours il a travail6 comme tourneur A la piice pour la
d6fenderesse, ce qui lui rapportait environ $26 par
semaine. 11 y a donc eu trois p6riodes diff6rentes
qu'il s'agit de considdrer: 10 celle du 19 avril 1917 au
15 janvier 1918; 20 celle du 5 janvier 1918 au ler avril
1918; et enfin 30 celle du ler avril 1918 au 19 avril de la
meme anne.

Les deux dernibres p6riodes qui se sont 6couldes
depuis le 5 janvier au 19 avril n'offrent pas de diffi-
cult6s. La loi (art. 7328) nous dit que le salaire qui
sert de base est celui que l'ouvrier a effectivement
regu depuis son entr6e dans l'entreprise. Or, comme
Lewis a regu pendant cette 4poque-lA $295.60, il n'y a
pas de contestation et ce chiffre est accept6 par les
deux parties.

79089-381
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1920 Toute la difficult6 est de d6terminer le salaire de
ST.LAWRENCE base pour la premire p6riode, c'est-h-dire du 19 avril.BRWGE CO. ~--Lapmirprie,'st-dedu1ari

V. 1917 au 5 janvier 1918, environ neuf mois. Est-ceLEWIS.

Br r J. le salaire que le demandeur a eu comme d6bardeur
c'est-h-dire le salaire qu'il avait retir6 en dehors de
l'entreprise oct I'accident a eu lieu ? En d'autres
termes, devrions-nous appliquer les dispositions du
3 me paragraphe de l'art. 7328 qui dit que si le travail
n'est pas continu, le salaire annuel est bas6 sur la
r~mun6ration reque pendant la p6riode d'activit6 et
sur le gain de l'ouvrier pendant le reste de l'ann6e ?

L'appelante dans son factum nous dit que l'honorable
juge de. la cour supbrieure

calculated the wage basis as though the employment was a. non-con-
tinuous operation.

Il est possible que cette affirmation soit exacte
mais malheureusement nous n'avons pas de notes de
l'honorable juge, et dans le jugement nous voyons
simplement sur ce sujet le motif suivant:

Consid6rantque le demandeur a suffisamment prouv6 que lesalaire
qui doit servir de base h la fixation de la rente sous l'empire de Part.
7328, S.R.P.Q., est $960.

Il est assez difficile alors pour moi de dire quelle
est la r6mun6ration dont il s'est servi pour arriver A ce
r6sultat. A tout 6v6nement, je suis d'opinion que
le cas actuel est l'un de ceux oct nous ne devons pas
appliquer le troisibme paragraphe de l'article 7328.
Un examen des trois paragraphes de cet article me
confirme dans cette opinion.

Le premier paragraphe, il est bien 6vident, rif~re A
l'ouvrier qui a r6gulibrement travaill6 toute 1'ann6e
dans l'entreprise; car il y est d6clar6 positivement
que le salaire est celui effectivement pay6 h l'ouvrier qui

est occup6 dans l'entreprise pendant les douze mois 6coul6es.
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Ce premier paragraphe ne peut pas 4tre invoqu6 dans 1920

la cause actuelle, parce que Lewis n'a t employ6 -

qu'environ trois mois dans l'entreprise. LEWIS.

Le deuxi~me paragraphe de 1'article parle des Brdr J.
ouvriers "occupis pendant moins de douze mois" -

dans l'entreprise. C'est bien le cas de Lewis, vu
qu'il n'a t dans l'entreprise que quelques mois.
Alors le salaire de base doit comprendre, outre la
r~mundration effective qu'il a reque depuis son entre,
une somme suppl6mentaire qui est repr6sent6e par la
r6mun6ration moyenne qu'ont reque dans la meme
entreprise pendant la p6riode n6cessaire pour com-
pl6ter les douze mois les ouvriers de la meme cat~gorie.

Le troisibme paragraphe de l'article pourvoit au
cas odi le travail n'est pas continu; et alors il permet
d'ajouter A la r6mun~ration reque par l'ouvrier dans
l'entreprise les gains r~alis6s par lui dans l'anne.
Or cette disposition vise exclusivement les ouvriers
occup6s dans l'entreprise depuis plus d'un an mais
d'une fagon intermittente. (Dalloz, 1903-1-598; Sa-
chet, 6dition de 1909, vol. ler, no 862; Loubat, 4d.
1906, nos 673 et suivants). Ce troisi~me paragraphe,
par consequent, ne couvre pas notre cas.

C'est donc le second paragraphe quis'applique A notre
cas, alors la premibre question qui se pose est de savoir
A quelle cat6gorie d'employbs il faut avoir recours
pour fixer le salaire de base. Est-ce la cat6gorie des
tourneurs 1 laquelle Lewis appartenait lors de l'acci-
dent, ou bien celle des aides-machinistes dont il faisait
partie A son entree dans l'usine. La solution de cette
question est des plus importantes,car si c'est le salaire des
tourneurs qui doit servir de base, alors le montant sera
plus &1ev4 que la somme permise pour se pr6valoir delaloi
des accidents du travail. Si, au contraire, c'est le salaire
desaides-machinistes,Lewis peutprobablementr6clamer.
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192 Les auteurs sont divis~s sur ce point. Quelques-
ST. LAWRENCH uns disent que si 'indemnitaire a appartenu succes-BRIDGE CO:

V sivement A plusieurs categories distinctes, c'est d'apris
LEWIS.

Br:r la r6mun6ration de la cat~gorie dans laquelle il a 6
.- rang6 A son entr6e dans '6tablissement et non d'apr6s la

cat6gorie A laquelle il appartenait au moment de
l'accident (Cabouat, Accidents du Travail, vol. 2, no
581: Baudry-Lacantinerie, vol. 21, no 2090).

Sachet, au contraire, pr6tend que le salaire gagn6
au moment de l'accident doit servir de base. (Sachet,
6dition de 1909, nos 847-856). Sirey, 1901-2-293.

Il y a cependant un jugement de la Cour de Cassation
qui tranche la question. Ce jugement est rapport6
dans la Gazette du Palais (1) et d6cide que

Lorsque Fouvrier accident6 employ6 depuis moins d'un an a dans
cette p6riode successivement occup6 dans Pentreprise des emplois
diff6rents indgalement r6tribu6s, if y a lieu, pour compl6ter fictivement
les douze mois de travail devant concourir A la d6termination du salaire
de base, de prendre en consideration le salaire affdrent A la premisre
cat6gorie d'ouvriers dans laquelle le demandeur avait tout d'abord
6t admie lors de son embauchage et non celui qu'il touchait en dernier
lieu lors de laccident.

La Cour de Revision, dans une cause de Pelletier v.
Montreal Locomotive Works (2), a jug6 dans le mime sens.

Ces jugements me paraissent bien fondds. En
effet, pour d6terminer la rente annuelle due A la
victime, on recherche le salaire gagn6 par lui dans
l'ann6e qui a pr6c6d6 l'accident. II avait n6ces-
sairement espoir qu'A I'avenir il continuerait A toucher,
s'il restait dans 'entreprise, un salaire plus 61ev6
et correspondant A celui qu'il avait lors de 'accident.
Cependant les salaires de base ne sont pas la r6alisation
des projets d'avenir, mais la repr6sentation des salaires
payds dans le pass6, soit A l'ouvrier lui-m~me, soit A
ses compagnons de travail.

(2) 25 R.L. (N.S.) 76.
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Dans le cas actuel si Lewis avait travain6 pendant 1920

tout le temps pour la d6fenderesse, il aurait requ comme sT.LA

aide-machiniste pendant onze mois et dix jours 322 L*

cents de l'heure. Pendant les derniers 20 jours, il
Brodeur J.

aurait t6 pay6 comme tourneur A raison de 15 cents -

la pice. II aurait certainement gagn6 dans son
annie moins de $1,200, en tenant compte des ch6-
mages ordinaires et 16gaux. Alors ces jugements de
la Cour de Cassation et de la Cour de Revision ne font
que mettre A execution le principe qui doit servir de
base A la d6termination du salaire effectivement pay6.
Il me semble juste qu'on alloue A Lewis le salaire des
aides-machinistes et non pas le salaire des tourneurs
avec qui il a travaill6 dans les derniers vingt jours.

Je suis oblig6 alors de diff6rer d'opinion avec la
Cour d'Appel qui, par 'entremise de l'honorable
juge Pelletier, a dit que pour d6terminer le salaire de
base

il faut prendre la moyenne de ce qu'ont les ouvriers de la mlme cat&
gorie, c'est-A-dire la cat6gorie dans laquelle se trouvait I'ouvrier lorsque
l'accident est arriv6.

Le jugement de la Cour d'Appel a donc fait erreur en
appliquant ce principe.

Maintenant la cat6gorie d'aides-machinistes doit-
elle comprendre, en outre des quinze personnes gagnant
le m~me salaire que Lewis, c'est-A-dire 322 cents
de l'heure, aussi les aides-machinistes gagnant un
salaire diff6rent? Si nous consultons la discussion qui
s'est faite sur ce point au sinat frangais, et que nous
retrouvons dans Dalloz, 1898-4-74, note 12, il me
paratt 6vident que les ouvriers de la m~me cat6gorie
s'entendent de ceux qui ont le m~me salaire, car le
s6nateur Scheurer-Kestner, qui est industriel, dit, en
parlant des tourneurs qu'il prit pour exemple, qu'il
y a plusieurs categories et que cette expression se
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comprend bien facilement par ceux qui sont dans
ST. LAWRENCE l'industrie et que ce sera facile A appliquer. Ce qui

BRID)GE Co.
I. fut dit ensuite par le rapporteur sur le sujet 6lucide

LEWIS.

Brodeur J la question. En effet, il a clos la discussion en disant:

Cela signifie, comme le disait tout A 1'heure notre colligue, M.
Scheurer-Kestner, que s'il s'agit par exemple de tourneurs ayant
gagnd tel salaire on doit appliquer h un ouvrier de cette catdgorie le
ealaire correspondant.

Sachet, au no 854 de son ouvrage, 6dition de 1909,
rapporte cette discussion du s6nat et ajoute:

De cette discussion il semble rsulter que l'on doit entendre par
ouvriers de la m~me cat6gorie ceux qui dans un 6tablissement indus-
triel ont A peu pros le m~Ime emploi et touchent le mdme salaire que la
victime.

Je croirais done que dans le cas actuel la moyenne
du salaire des ouvriers de la m6me cat~gorie serait
celui des quinze aides-machinistes qui recevaient le
meme salaire que Lewis.

Maintenant quelle est la moyenne des salaires
pay6s dans l'usine de la d6fenderesse aux aides-machi-
nistes appartenant A la cat6gorie du demandeur
depuis le ler avril 1917 au 5 janvier 1918?

La preuve A ce sujet n'est pas trbs satisfaisante.
Tous les aides-machinistes 6taient employds A l'heure;
et il me semble que la d6fenderesse aurait dti avoir en
sa possession le nombre d'heures que chaque employ6
avait travaill6 A l'usine, afin d'6tablir une moyenne
de la r6mun6ration reque par chacun d'eux. Mais le
comptable de la compagnie d6fenderesse nous informe
qu'il lui est impossible de fournir cet 6tat.

II a bien cependant d~clar6 dans une autre partie
de son timoignage que la moyenne que tous les aides-
machinistes avaient reque 6tait de $25.85 par semaine
et que des tourneurs avaient eu $32.64 par semaine.
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Comment en est-il arrive A ce r6sultat? Je ne puis 1920

pas facilement m'en rendre compte et ce n'est pas clair ST.LAWRENCE
BRIDGE CO.j

dans son t6moignage. D'abord qu'entend-il par se- E- Its

maine? Est-ce 6 jours ou 52 jours? Chaque jour Broer

comprend-il dix heures, neuf heures ou huit heures? -

Il ne nous le dit pas.
S'il a proc6d6, comme je le crois, A prendre le temps

de chaque homme puis A additionner tout ce temps
pour dire: Cela constitue tant de semaines; c'est lI
une base de calcul errone, car ce n'est pas la moyenne
de la r~munbration qu'il nous donne. D'ailleurs ce
calcul demanderait plus de renseignements qu'il nous
en a donnis. De plus, il est assez 6tonnant, s'il a
proc~d6 de la manibre que je le suppose, qu'il n'ait pas
t capable de dire le nombre d'heures que chacun a

travaill6. Son calcul ne me parait pas suffisant pour
asseoir un jugement. Il se trouverait alors A 6liminer
tout ch6mage. (Dalloz, 1901-2-178; Sachet, 56me
6d. no' 853-868). Cependant les ouvriers dans cette
entreprise ont dd avoir des interruptions de travail,
car. il nous donne le salaire pay6 aux quinze ouvriers
aides-machinistes et aucun n'a regu plus de $380.90.
Or par sa m6thode de calcul cet ouvrier aurait dd
recevoir le double de cela.

Comme la d6fenderesse n'est pas en position de
fournir des renseignements pr6cis sur la moyenne de la
r6mundration dans son entreprise, nous devons avoir
recours aux pr6somptions qui peuvent nous guider dans
un cas de cette nature. Je serais dispos6, pour ma
part, A suivre la d6cision de la Cour de Cassation qui,
en examinant un cas semblable, c'est-h-dire un cas oa
on a de la difficult6 it 6tablir avec pr6cision le total
reel des salaires de tous les jours de travail, a d6cid6
qu'on pourrait prendre pour base le salaire que le
demandeur a gagn6 dans 1'entreprise. Dalloz,1902 1-381.
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1920 Le salaire gagn6 par le demandeur comme aide-
S.LAWRENC3 machiniste du 5 janvier 1918 au 23 mars 1918 (nousBRIDGE: CO.

LS. navons pas son salaire comme tel du 23 mars au ler

Brodeur J. avril 1918) a 6t6 de 197.20. Cette p6riode repr6sente
- pour les soixante-dix-huit jours qui se sont 6coul6s un

salaire de $2.53 par jour. Voilh la moyenne de sa
r6mun6ration pendant qu'il travaillait. Maintenant
il ya260 jours du 19 avril 1917 au 5 janvier 1918. En
multipliant ces 260 jours par $2.53 nous arrivons A
$657.80.

En ajoutant A ces $657.80 le salaire gagn6 par le
demandeur du 5 janvier 1918 au 19 avril 1919, soit
$295.60, nous arrivons A un total de $953.40, c'est-A-
dire pratiquement au meme montant que celui de
$960 trouv6 par la Cour Sup6rieure.

La Cour d'Appel avait trouv4, au contraire, que le
montant aurait du' Atre de plus de $1,200; et, par
cons6quent, le demandeur, suivant elle, n'aurait pas
eu le droit de poursuite sous "I'acte des accidents du
travail" (art. 7326); mais tout de meme elle aurait
donn6 jugement pour le demandeur en se basant sur
le droit commun. Le demandeur a fait un contre-
appel et a demand6 le r6tablissement du jugement de la
Cour Sup6rieure.

Pour ces raisons, I'appel devrait 4tre renvoy6 et le
contre-appel maintenu, le jugement de la Cour Su-
p6rieure r6tabli et celui de la Cour d'Appel modifi6
et rendu conforme h celui de la Cour Sup6rieure.
L'appelante devra payer les frais dans toutes les
cours, moins les frais de factum sur le contre-appel
devant cette Cour.

Voici pourquoi les frais de ce factum ne devraient
pas etre tax6s:
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J'ai remarqu6 durant l'argument que les avocats de 1

l'intim6 avaient cit6 Sachet comme 6tant favorable ST.LAWENCE

A leurs pr6tentions, et ils avaient A cette fin donn6 la L .Lzwis.
premibre partie du no 856 de l'ouvrage de cet auteur Brodeur J.
otL il donnait un r6sum6 du jugement ci-haut men- -

tionn6 et rapport6 dans la Gazette du Palais (1906-1-
437); mais en v~rifiant j'ai trouv6 que cette citation
6tait incompl6te et que de fait . Sachet, . la fin du no
856 d6clarait que cette d6cision de la Cour de Cassation
devait 6tre accept6e avec r6serve, et virtuellement il
la combattait dans un autre paragraphe.

Dans ces circonstances, je suis d'opinion que les
avocats de l'intim6 n'auront pas le droit de r6clamer
de frais ou d'honoraires pour ce factum.

J'avais 6crit l'opinion ci-dessus quand j'ai vu que
deux de mes coll~gues 6taient d'avis que le demandeur
devait ftre d6bout6 de son action et que mes deux
autres colligues 6taient d'opinion que la cause devrait
6tre renvoy6e en Cour Sup6rieure pour faire com-
pl6ter l'enquete et 61ucider certains faits qui auraient dfi
6tre clairement prouv6s. Comme l'opinion de ces
derniers est plus conforme A mes vues, j e suis pr~t A
m'y rallier afin qu'un jugement final puisse 6tre rendu.
Sans approuver entibrement 'opinion de mon collfgue
Anglin, je suis dispos6 cependant A adopter pour les
fins de la prbsente cause les conclusions de son juge-
ment. Le dossier devra done 6tre renvoy6 en Cour
Sup6rieure pour y 6tre proc6d6 de la manibre indiqu6e
dans son opinion.

MIGNAULT J.-Les opinions tris travailldes de mes
honorables colgues, MM. les juges Anglin et Brodeur,
me permettront de m'exprimer avec quelque bribvet6.
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120 La "loi des accidents du travail" de Qu6bec (art.
ST.LA NCE 7321 et suiv. S.R.Q., 1909) est presque la copie de laBRIDGE: CO.

LEIS. loi frangaise du 9 avril 1898. Il y a cependant une

Mignaut J. diff6rence notable entre les deux lois, car la loi fran-
- gaise r6git tout ouvrier dans ses rapports avec son

patron, quelque 6lev6 d'ailleurs que soit son salaire
(art. 2), tandis que la loi de Qu6bec, telle qu'elle se
lisait lors de l'accident en question, ne s'applique pas A
un ouvrier dont la r6mundration annuelle d6passe
$1,200 (art. 7326). Ainsi la loi frangaise exclut absolu-
ment l'action de droit commun contre le patron, quel-
que soit le salaire de l'ouvrier, alors que cette action
n'6tait 6cart6e, dans la province de Qu6bec, que pour
les salaires ne d6passant pas $1,200, et ce chiffre,
cette ann6e, a t6 port6 A $1,500.

Qu'entend-on par "r6mun6ration annuelle" dans le
dernier alin6a de l'article 7326? Est-ce la m~me
chose que le salaire dont parle l'article 7328, et qui,
selon le mode de calcul que cet article impose, est soit
la r6mun6ration effective reque par l'ouvrier pour
douze mois de travail continu dans l'entreprise, soit,
quand 'ouvrier n'y a t occup6 que pendant un
terme plus court, la rdmun6ration effective qu'il a
reque, plus la r6mun6ration moyenne payee aux ouvriers
de la meme cat6gorie pendant la p6riode n6cessaire
pour compl6ter les douze mois, soit, quand le travail
n'a pas 4t6 continu, la r6mun6ration reque par 'ouvrier
pendant la p6riode d'activit6 et son gain ailleurs durant
le reste de l'ann6e?

Nous ne pouvons nous aider ici de la loi frangaise,
car elle ne contient pas une disposition semblable A
celle du deuxisme alin6a de 'article 7326. Cependant
je ne puis croire que la r6mun6ration annuelle dont
parlent les deux alindas de l'article 7326 soit une
r6mun6ration autre que celle qui sert ih la fixation des
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rentes. Done s'agit-il de savoir quelle r6mun6ration 1920

annuelle 6carte l'application de la loi des accidents du S -LAWRENCE
BRID)GE Co.

travail, ou quelle r6mun6ration forme la base du v.
calcul des rentes, il faut s'en rapporter h l'article 7328 Mi sult J
pour la d6terminer.

Autre question. Quelle est la "cat6gorie" dont
parle le deuxiame alinia de larticle 7328? Je n'ai pu
me d~fendre d'une certaine h6sitation A cet 6gard, mais
en vue de l'interpr6tation que la cour de cassation
(Gazette du Palais, 1906, ler semestre, p. 437) donnait
h l'alinia 2 de l'article 10 de la loi frangaise, lors de
l'adoption de cette disposition par la L6gislature de
Qubbec, je crois que la mime interpr6tation s'impose
ici. Lors done, pour citer presque textuellement cette
d6cision, que l'ouvrier accident6, employ6 depuis
moins d'un an, a, dans cette p6riode, occup6 dans
l'entreprise des emplois inbgalement r6tribu6s, on
doit, pour compl6ter fictivement les douze mois de
travail, prendre en consid6ration le salaire aff6rant A
la premitre cat6gorie d'ouvriers dans laquelle le
demandeur avait, tout d'abord, 6t6 admis, lors de son
embauchage, et non celui qu'il touchait au jour de
l'accident.

Reste le mode de calculer le salaire de l'ouvrier dans
les cas d'application du deuxi~me alin6a de lParticle
7328. J'adopte ici le mode indiqu6 dans l'opinion
de mon collague, M. le juge Anglin. On prend d'abord
le nombre total de jours de l'engagement (pendant la
p6riode d'emploi du demandeur) de tous les ouvriers de
la meme cat6gorie que le demandeur-et j'entends
par I& les ouvriers faisant un travail similaire, sans
exiger que leur salaire ait 6t absolument identique A
celui pergu par le demandeur-et ensuite le montant
total qui leur a 6t6 pay6 pendant le temps de leur
engagement. En divisant le deuxibme chiffre par le
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premier on obtient le salaire moyen par jour, lequel,
ST. LAWRENCEm ultipli par le nombre total de jours de la p6riode
B~mr.E Co.

LEW8. requise pour compl6ter les douze mois, donne le

Mignault J. salaire que 1'article 7328, al. 2, pr6sume que la victime
- aurait requ dans l'entreprise pendant cette p6riode.

On tient ainsi n6cessairement compte du temps perdu
par les ouvriers, et il importe peu que les dimanches et
jours f~ri6s soient compris dans le chiffre total repr6sen-
tant la durde de l'engagement de tous les ouvriers
de la mime cat6gorie, car ils sont aussi compt6s
dans le chiffre reprdsentant la p6riode requise pour
compl6ter les douze mois, et le calcul se fait sur la
meme base.

Il suffit d'indiquer ce mode de calcul pour les besoins
de cette cause. Il y a bien la question du ch6mage
extraordinaire ou forc6 que traite mon honorable
collgue, M. le juge Anglin. Je reconnais bien qu'il
peut y avoir, dans chacun des cas vis6s par 'article
7328, des ch6mage extraordinaires et nullement voulus
par les ouvriers, et qu'il ne serait pas juste, dans
l'6valuation du salaire de l'ouvrier accident6, de tenir
compte de ces ch6mages pour r~duire d'autant le salaire
qui sert de base A la fixation des rentes. Je ne veux pas
aller plus loin dans la pr6sente cause, car je ne vois au
dossier aucun indice que de tels ch6mages aient exist6,
et, tout en concourant dans les instruction que mon
coll6gue croit que nous devrions donner A la Cour
Sup6rieure au sujet de ces chomages, je ne le fais que
pour les besoins de cette cause et pour permettre
qu'elle soit finalement jug6e sans autres appels, et je
me r6serve la plus entiare libert6 d'appr6ciation, si le
d6bat se renouvelle devant nous, dans une autre
cause, de tout cette question des ch6mages forces ou
involontaires.
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Les 616ments de preuve que nous trouvons au 1

dossier ne nous permettent pas de faire le calcul du SRWE CO.

salaire d'apr~s la rgle du deuxibme talin~a de l'article LEWIS.

7328. Il y avait quinze employ6s, aides-machinistes, Manana J.
qui recevaient le mime salaire que le demandeur, mais -

il y avait en tout vingt-sept aides-machinistes qui
4taient in6galement r6tribu6s. II aurait fallu tenir
compte de tous les ouvriers de la m6me cat6gorie, sans
s' arrAter rigoureusement A l'identit6 de salaire. Nous
n'avons nulle part le terme de l'engagement de ces
aides-machinistes, bien que nous ayons le chiffre total
qui leur a 6t pay6. Du reste, Dockrill, dans sa liste des
quinze ouvriers qui recevaient 3212 cents de l'heure,
fait voir de telles in6galits, qu'il est 6vident que
certains de ces quinze ouvriers ont dd Atre employ6s
un temps beaucoup moins long que les autres. Dans
ces circonstances, et vu que l'honorable juge de pre-
mibre instance n'a pas indiqu6 la base de son calcul,
nous n'avons d'autre alternative que de renvoyer la
cause A la Cour Sup6rieure pour y etre proc6d6 con-
fom~ment aux r6gles indiqudes plus haut.

Je puis ajouter que le jugement de la Cour d'Appel
ne peut Atre soutenu, car l'action, 6tant clairement
intent6e sous l'empire de la loi des accidents du travail,
ne pouvait 6tre transform6e en une action de droit
commun. Je favorise les amendements autant que
possible, mais un tel amendement ne pourrait etre
permis, car il changerait la nature de l'action (art. 552
C.P.C.). La loi des accidents du travail fait voir que
le recours en vertu de cette loi et le recours sous le
droit commun ne peuvent coexister entre les memes
personnes, patron et ouvrier. Ils sont inconciliables,
et si on les incluait dans une mime action contre le
patron, le demandeur serait forc6 d'opter entre eux
(C.P.C. art. 177, paragraphe 6).
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12 L'appel doit done etre maintenu et la cause renvoyde
sT.LAWRENCE A la Cour Sup6rieure pour y 6tre proc6d6 suivant les
BRIDGE Co.

V. instructions contenues dans l'opinion de M. le juge
LEWIS.

- Anglin.' Je concours dans l'adjudication des frais de la
Mignault J.

cause faite par mon honorable collgue.

Appeal allowed, new trial ordered.

Solicitors for the appellant: DeWitt, Tindale & Howard.

Solicitors for the respondent: Audet & Brosseau.
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*Mar. 11, 12.
GREAT NORTH WESTERN TELE-A *May 4.

GRAPH CO. (DEFENDANT) ........ .f

AND

EDOUARD TREMBLAY (PLAIN-R

TIFF)....... .................... RDf

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

"Workmen's Compensation Act"-Petition for authorization to sue-
Part of the action-"Judicial denmand"-Interruption of prescrip-
tion-Telegraph operator-R.S.Q., 1909, Arts. 7321, 7345, 7347-
Arts. 2224, 2227 C.C.-Art. 117 C.P.C.-Arts. 2111, 2244, 2245
C.N.

Under the Quebec "Workmen's Compensation Act," the petition for
authorization to sue does not form part of the action and is not a
"judicial demand" within the purview of Art. 2224 C.C.; and
therefore this petition does not interrupt prescription. Idington
J. dubitante and Duff J. contra.

Per Idington J.-A lineman employed by a telegraph company is
entitled to claim relief under the Quebec "Workmen's Compensa-
tion Act."

Judgment of the Court of King's Bench reversed, Duff J. dissenting.

A PPEAL from theojudgment of the Court of King's
Bench, appeal side, Province of Quebec, reversing

the judgment of the trial court (1) and maintaining the
respondent's, plaintiff's, action.

The respondent was a .lineman engaged by a tele-
graph company, the appellant. When repairing its
lines, he met with a serious accident resulting from an

*PREsEwr:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) Q.R. 57 S.C. 168.79089-39
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1920 electric current coming from the line of another
GREAT NORTH company, both wires being attached to the sameWESTERN
TELEGRAPH pole. The accident occurred on the 17th of August,

V. 1917. The petition for authorization to sue under the
TREMBLAY.

- "Workmen's Compensation Act" was presented and
granted on the 30th of July, 1918. A first action for
compensation was taken by respondent on the 5th of
August, 1918, and was dismissed on the 23rd of De-
cember, 1918, on the ground that the statement of
claim did not disclose that such petition had been
granted and that the respondent was proceeding
udder the "Workmen's Compensation Act". Article
7345 of the Revised Statutes of Quebec, 1909, enacts
that any action under the Act shall be instituted before
the expiration of one year after the accident. The
respondent then took a second action on the 25th of
February, 1919, using the same authorization to sue as
granted for the issuing of the first action.

L. A. Taschereau K.C. for the appellant.

Alleyn Taschereau K.C. for the respondent.

IDINGTON J.-This appeal presents a number of
curious points for our consideration. Some of them
suggest the reflection that a plainotiff having a rather
difficult problem for solution in order to found his
action, might, by a little care, have avoided the
needless complications that have ensued.

The important question raised is whether or not a
lineman, engaged by a telegraph company, as the
appellant is, in repairing its lines, when meeting with
a serious accident resulting from an electric current,
is entitled to claim relief under the Quebec "Work-
men's Compensation Act."
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The electric current which produced the injury was 1

that from another line than the one belonging to GREAT NORTH

appellant. TELGRAPrH

However both that wire and that of the appellant TREMBLAY.

on which respondent was engaged, were attached to I J.
the same poles.

These facts need not be considered further than to
illustrate the nature of the service which respondent
was engaged in and the risks attendant thereon.

The statute relied upon is rather curiously worded.
And to interpret its language, said facts, and possibly
many others of a like nature which may exist in carrying
on the business of a telegraph company, suggest that
the legislature, in framing an Act designed to protect
workmen engaged in employments of a rather more
hazardous character than those of mere mercantile
enterprises, could hardly be supposed to have inten-
tionally left workmen so engaged as respondent was,
outside such protection.

The section 7321 defines the industries covered by
the Act.

7321. Accidents happening by reason of or in the course of their
work, to workmen, apprentices and employees engaged in the work of
building, or in factories, manufactories or workshops: or in stone, wood
or coal yards: * * * or in any gas or electrical business * *
or in any industrial enterprise, in which explosives are manufactured or
prepared, or in which machinery is used, moved by power other than
that of men or of animals, shall entitle the person injured, etc., etc.

If the fact that the basis of the telegraph business
is the. application and use of electric force and neces-
sarily implies the use of the mechanical contrivances
adapted for its control, and in turn the application
of means such as wires and poles for conducting it,
do not constitute the business an electrical business,
I fail to see how it can be classified.

79089-391
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It is quite beside the question to say that it is a
GREAT NORTH commercial enterprise or business. It would be hard

WESTERN
TELEGRAPH to conceive of anything in the way of business which inCo.

V. one sense is not comniercial.
TREMBLAY.

Idington J. Nor does the innocent minded argument demon-
strating how little risk is run from the very moderate
current ordinarily used in the actual operation of the
line to produce the mechanical results needed, seem
to me a very convincing reason for holding that it
cannot be designated as essentially an electrical
business.

And it is none the less so because by reason of com-
mercial and other necessities, it is being forced to keep
the company of other electrical businesses, using the
same poles to carry wires charged with a heavier
current and possibly neither being proof against the
induction we sometimes hear of.

I am of the opinion that the telegraph business falls
within the very language of the statute above quoted.

Passing to the legal curiosities which respondent's
stumbling efforts to claim the benefit of the Act have
developed, I do not think that the production of an
abortive declaration which failed to disclose or allege
the existence of the essential factors of the claim
being within the Act, can be said to have been any
proper exercise of the permission that was given, not
to proceed to produce an abortive but a real and
valid assertion of claims within the scope of the per-
mission given.

The resultant judgment given, on that abortive
declaration, can neither be set up as an exercise of the
permission given, nor as a res judicata to answer the
declaration herein upon which the court below has
given relief by the judgment appealed from.
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The other point raised that the action is prescribed *
might have been fairly arguable before the .jurispru- NORT

dence of Quebec had established that the application TELEGRAPH

for permission having been heard in presence of all TREMBLAY.

those concerned, and the order made therefor, sus- Idin n J.
pends the operation of the prescription relied upon-,
but in face of such a jurisprudence so well established,
does not seem to me now arguable.

Since writing the foregoing I have read the opinions
of my brothers Brodeur and Mignault holding that
the Quebec jurisprudence relative to prescription has
not been definitely settled and in deference thereto I,
somewhat hesitatingly, assent to their view relative
to a point in which local opinion should govern.

DUFF J. (dissenting).-The appeal in my judgment
fails on all points and should be dismissed with costs.

ANGLIN J.-I have had the advantage of reading
the opinions to be delivered by my brothers Brodeur
and Mignault. I entirely concur in their conclusion.
and in the reasons on which they base it.

The terms of Art. 7347 R.S.Q. make it clear that the
petition for authorization to sue, which it prescribes,
is not a part of the action which, under Art. 7345, is
"subject to a prescription of one year." The petition
is a proceeding which the plaintiff is obliged to take
"before. having 'recourse to the provisions of this
Act"- a preliminary step requisite to qualify him or
give him a status to bring the action. On the other
hand if it had been an integral part of the first action,
as held by Mr. Justice Gibsone, it must have fallen
with it and the plaintiff would lack the authorization
necessary to maintain the present action.
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12 In the absence of special provision in the statute,
GREAT NORTH any quostioR of interruption of the prescription whichWESTERN

TELEGRAPH it imposes must be determined by reference to theCo.
TEDLAY. articles of the Civil Code dealing with that subject.TREMBLY

In answer to the plea of prescription the respondent re-
Anglin J.

- lies upon Arts. 2224 and 2227 C.C., which he successfully
invoked in the Court of King's Bench. The Quebec Civil
Code has not reproduced Art.2245 of the Code Napoleon.

As to Art. 2224 C.C., my brother Brodeur has fully
stated the reasons why the petition for authority to
sue cannot be regarded as "a judicial demand" within
its purview. An additional ground for that view is
afforded by the express enumeration in its second
paragraph of "seizures, set-off, interventions and
oppositions." The plaintiff's first action having been
dismissed cannot serve as an interruption of pre-
scription. Art. 2226 C.C.

As to the payments made by the appellants to the
respondent, those prior to the month of May would
rather seem to have been compassionate in their
character and the subsequent payments were merely
of wages earned by the respondent after his re-engage-
ment by the appellants. The burden is on the respond-
ent to establish an interruption of prescription. In
order that payments made by the appellants may
avail him for that purpose he must adduce evidence of
circumstances warranting an inference that they
implied recognition by the appellants of a legal obliga-
tion, either under the "Workmen's Compensation
Act" or at common law, to compensate him for. his
injuries. Unless that inference can properly be drawn
payments made to the respondent cannot be success-
fully invoked by him. Hall v. Devany (1). There
are no circumstances in evidence, in my opinion,

(1) 3 R.L. 453.
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which would justify the conclusion that in making 1

the payments in question the appellants acknowledged GnRAT NoRTH

any legal obligation to compensate the respondent. TELIGRAPH

On the contrary from the first they appear to have TREMLAY.

challenged his legal right to claim compensation from A
them and from that position they never varied.

BRODEUR J.-II s'agit d'un appel d'un jugement de
la Cour de Bane du Roi qui a renvers6 la d6cision de
la cour sup6rieure (1).

La pr6sente action a 6t institu6e par l'intim6
contre l'appelante sous la loi des accidents dii travail
(arts. 7321 et suivants des S.R.P.Q.).

L'accident pour lequel 'intim6 r6clame une indem-
nit6 avait eu lieu le 17 aot 1917.

Le 30 juillet 1918 'intim6 avait pr~sent6 une requite
au juge suivant les dispositions de l'art. 7347 S.R.P.Q.
pour obtenir l'autorisation de poursuivre l'appelante.
Le dossier ne nous fait pas voir si le juge qui avait eu
A consid6rer cette requbte avait tent6 de concilier les
parties et 6viter un proc~s ainsi que la loi l'autorisait;
mais il n'y a pas de doute que le juge a dd s'autoriser
des dispositions de cet article 7347 pour amener les
parties A faire un compromis, que ses efforts n'ont
pas 6t6 couronn6s de succas; et alors il a simplement
accord6 la requite autorisant la poursuite.

Le 5 aobt 1918, une premibre action avait 4t6 insti-
tube, mais le demandeur ayant omis d'all6guer dans sa
d6claration que la compagnie d6fenderesse 6tait assu-
jettie A la loi des accidents du travail, cette action a
6t0 renvoybe le 23 d6cembre 1918 sur le motif que le
demandeur n'avait pas all6gu6 les faits et les conditions
qui pouvaient donner au demandeur le droit de pour-
suivre sous la loi des accidents du travail.

(1) Q.R. 57 S.C. 168.
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12 La cour, au lieu de renvoyer l'action, aurait pu, ce
GREAT NORTH me semble, permettre d'amender la d6claration et

WESTERN
TELEGRAPH d'y all6guer que la compagnie d6fenderesse 6tait bienCo.

TREMBLAY. assujettie A la loi des accidents du travail, et 6viter par
Brodeur J 1A mime les frais d'une nouvelle poursuite et surtout

exposer la nouvelle action A Atre renvoyde sur le
principe que le droit d'action 6tait prescrit. En effet,
la loi prescrit que les actions en recouvrement des
indemnit6s se prescrivent par un an (art. 7345, S.R.P.
Q.) et comme l'accident avait eu lieu en aofit 1917, ii
pouvait Atre trop tard en dicembre 1918 pour insti-
tuer une nouvelle action.

A tout 6v6nement, une nouvelle action, qui est la
pr6sente, a 6t6 prise le 25 f6vrier 1919, et la com-
pagnie d6fenderesse, parmi ses moyens de d6fense,
a all6gu6 qu'il y avait prescription.

La d6fenderesse a 6galement plaid6: 10 que les
compagnies de t6l6graphe ne sont pas assujetties A la
loi des accidents du travail; 20 qu'il y avait eu chose
jug6e; 30 que le demandeur aurait dfi se faire autoriser
h prendre la pr~sente poursuite.

Vu la conclusion h laquelle j'en suis arriv6 sur la
question de prescription, il n'est pas n6cessaire pour
moi d'examiner ces derniers moyens de d6fense.

Le demandeur pr6tend que la prescription a t6
interrompue par la requite en autorisation et en
conciliation qu'il avait prbsent6e au juge sous l'art.
7347 des Statuts Refondus de 1909.

Voici ce que dit cet article:
Avant d'avoir recours aux dispositions du pr6sent paragraphe,

I'ouvrier doit y gtre.autoris6 par un juge de la Cour Sup6rieure, sur
requte signifi6e au patron. Le juge, sans enqubte ni affidavit, doit
accorder cette requ~te, mais peut auparavant employer tels moyens
qu'il croit utiles pour amener une entente entre les parties. Si elles
s'accordent, il peut rendre jugement conform6ment A cette entente, sur
la requ~te mime, et ce jugement a le meme effet qu'un jugement final
de la cour de juridiction compdtente.
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L'article du code civil qui se rapporte h cette question 1920

d'interruption de prescription est 'article 2224, quiGREATNORTH
WESTERN

est dans les termes suivants: TELEGRAPH
Co.

Une demande en justice suffisamment libell6e signifi6e A celui qui TREMBLAY.
veut emp~cher de prescrire on produite et signifide conform6ment au -
Code de Proc6dure civile, lorsque la signification personnelle n'est pas Brodeur J.

requise forme une interruption civile.

La saisie, la reconvention, l'intervention, I'opposition comportent
la demande.

L'interpellation extra-judiciaire m.me par notaire ou huissier et
accompagn6c de titres et mArne sign6e de la partie interpell6e n'opzre
pas l'interruption s'il n'y a eu reconnaissance du droit.

Cet article 2224 du code civil est la reproduction
des articles 2211 et 2244 du code Napoleon.

Il y a cependant dans le code Napoleon un autre
article sur cette matibre d'interruption de prescription
mais qui n'est pas reproduit dans le code de Qu6bec,
c'est l'article 2245 qui d6clare que la citation en con-
ciliation interrompt la prescription.

Les proc6dures en conciliation du droit civil frangais
n'ont jamais fait partie de l'ancien droit canadien.
Elles n'ont t 6dict6es en France qu'au 196me sidcle;
il n'en 6tait pas question dans l'ordonnance de 1667
qui a 6t en force dans la province de Qu6bec jusqu'a
la codification de nos lois de procedure en 1867.

Quand les lois civiles ont t codifibes en 1866,
il n'y a pas t question de la citation en conciliation
comme pouvant interrompre la prescription pour la
bonne raison qu'elle 6tait inconnue dans nos lois de
Qu6bec.

En 1909 la 16gislature de Qu6bec a jug6 A propos de
16gif6rer sur les accidents du travail et elle s'est 6videm-
ment inspir6e de la loi qui avait 6t6 adopt6e en France
en 1898 sur la m~me matibre. Nous retrouvons dans
la loi de Qu6bec A peu prbs les m~mes dispositions que
celles que nous lisons dans la loi frangaise de 1898,
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1920 mimes 6tablissements industriels, mbme base de
GREAT NoRTH salaire et d'indemnit6, m~me prescription et meme

WESTERN
TELEGRAPH requfte en autorisation et citation en conciliation.

R . Mais on a omis au sujet de la citation en conciliation
TREMBLAY.

Brodeur J. de d6clarer qu'elle serait interruptive de prescription.
- Ce n'6tait pas n6cessaire de le d6clarer dans la loi

frangaise pour la bonne raison qu'il y avait dbj& dans
le code civil, A l'article 2245, une disposition A cet effet.

Aussi quand les tribunaux en France ont t6 appel6s
A examiner la port6e de la requete en autorisation ou en
conciliation de la loi des accidents du travail, its ont
d6cid6 qu'elle interrompait la prescription. Sirey,
1907-1-183-416. Sachet, vol. 2, n. 1299.

II s'agissait pour eux, en France, de d6cider si la
convocation en conciliation devait Stre consid6r6e
comme l'avertissement A comparattre devant le juge
de paix, aux termes d'une loi de 1855, et qui n'6tait pas
interruptive de prescription, ou bien comme une
citation en conciliation qui, aux termes de l'article
2245 du code Napol6on, interrompt la prescription.
Les tribunaux, comme je viens de le dire, ont conclu
que c'6tait une proc6dure en conciliation.

Je suis d'opinion que notre article 7347 est
.1ne proc6dure en conciliation. Or, comme nous
n'avons pas dans le code civil une disposition d~clarant
que cette proc6dure interrompt la prescription comme
en France, ces d6cisions ou ces opinions des tribunaux
et des auteurs frangais ne sauraient 6tre invoqudes.

Est-ce que l'on ne pourrait pas dire cependant que
la requbte en question constitue la demande en justice
<lont parle L'article 2224 du code civil? Qu'est-ce
qu'une demande en justice? C'est, nous dit Pigeau,
I'exercice d'une action, c'est-A-dire du droit de pour-
suivre en justice ce qui nous est dA ou la r6paration du
tort qui nous est fait.

606



VOL. LX. SUPREME COURT OF CANADA.

Mais avant de former une demande il faut d'abord 1

considdrer ce qui doit tre fait pour parvenir A 1'exercice GRnATNonT

de 1'action. Parmi les conditions pr6alables A l'insti- TELEGRAPH

tution de l'action sont les requbtes en autorisation de -.
justice que les femmes et certaines autres personnes Broeur J.
sont oblig6es d'obtenir. Garsonnet, dans son Pr6cis de -
Proc6dure civile, 6d. 1885, pp. 391-392, dit:

Le but de la proc6dure est d'obtenir un jugement et.le moyen de
l'obtenir, c'est de le demander; mais la demande en justice, par oA
d6butent toutes les instances, peut elle-meme 8tre pr6c6d6e de certaines
formalit6s......20 Certaines demandes ne peuvent Atre introduites
sans autorisation de justice; telles sont.... les demandes de s6paration
de biens......les demandes en s6paration de corps...40 les de-
mandes introductives d'instances et susceptibles de transaction
subissent au bureau de paix ou de conciliation, avant d'arriver devant
les tribunaux de premibre instance, un essai, tentative ou pr6liminaire
de conciliation, institu6 par le 16gislateur dans une vue de concorde et
de philanthropie, d'intdr&t public et d'utilit6 priv6e......

Ce dernier cas est bien celui dont parle notre article
7347 de la loi des accidents du travail. Avant d'aller
devant la cour, la victime de l'accident est tenue de se
pr6senter devant le juge en chambre pour avoir l'au-
torisation de poursuivre et pour donner en m6me
temps l'occasion de faire faire un accord entre les
parties. Naturellement si cette procdure en con-
ciliation ne r~ussit pas, alors le demandeur devra
instituer sa demande au moyen d'un bref d'assigna-
tion (art. 117 C.P.C.). C'est la demande judiciaire
elle-mime dd~ment signifibe qui interrompt la pres-
cription, suivant 'article 2224 du code civil. Une
demande d'assistance judiciaire pour engager une
instance n'interrompt pas la prescription. Laurent,
vol. 32, no- 87 et 92; Huc, vol. 14, no 385; Baudry-
Lacantinerie, vol. 25, no 479; Dupuis v. Canadian
Pacific Railway Co. (1).

(1) Q.R. 12 S.C. 193.
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Dans la prbsente cause il n'y a done pas eu d'inter-
GREAT NoRTH ruption de prescription par la simple pr6sentation

WEF-TERN
TELEGRAPH de la requite parce que celle-ci ne constituait pas laCo.

TREM3LAY. demande en justice, mais 6tait simplement une for-

Brodeur J. malit6 qui devait pr6c6der la poursuite elle-mime.
- Et l'action qui avait t institu6e d'abord par le

demandeur a 6t6 renvoy6e parce qu'elle n'6tait pas
suffisamment libell6e (art. 2224 C.C.).

La jurisprudence dans Qubbec sur cette question a
vari6. D'abord dans une cause de Ruffinen v. Quebec
and St. Maurice Industrial Co. (1) il avait t6 d6cid6
que la requ~te n'interrompait pas la prescription.
Plus tard, la cour sup6rieure dans la cause de
Francceur v. Cairnie (2), la cour de revision dans
les causes de Fontaine v. Cabana (3), et de Squizzato
v. Brennan (4) ont d6cid6 le contraire. Cette derniare
d6cision a t rendue i y a environ deux ans. Je vois
qu'on s'y est bas6 principalement sur l'opinion de
Sachet, vol. 2, no 1299. Mais cet auteur s'appuyait
sur l'article 2245 du code Napoleon qui n'est pas
reproduit dans notre code civil de Qu6bec. Cette
opinion de Sachet ne saurait done etre invoquie pour
disposer de la question dans notre droit.

Le demandeur invoque aussi comme interruption de
prescription le fait que la compagnie appelante aurait,
pendant que le demandeur 6tait incapable de travail-
ler, pay6 son salaire. Il est possible que dans certains
cas ces paiements de salaire pourraient constituer une
reconnaissance de l'obligation, mais on devrait d'ordi-
naire les consid6rer comme de simples actes de charit6.
Dans les circonstances de la pr6sente cause, je n'h6site

(1) 20 R.L.N.S. 85. (3) Q.R. 48 S.C. 230.
(2) 16 Que. P. R. 118. (4) Q.R. 51 s.c. 301.
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pas b. dire que ces paiements ne constituent pas une 1

reconnaissance suffisante pour interrompre la pres- GREAT NORTH

cription. TELEGRAPH

J'en suis done venu A la conclusion que le jugement TREMBLAY.

a quo devrait Atre renvers6 avec d6pens de cette cour Brer J.
et de la cour d'appel. Je r6tablirais le dispositif du
jugement de la cour sup6rieure, mais je ne pourrais
approuver les consid6rants de ce jugement oAi il est
d6clar6 que la requAte en autorisation et en conciliation
peut interrompre la prescription et forme une partie
int6grante de 'action originaire.

MIGNAULT J.-Je partage entiarement I'avis de mon
coll~gue, M. le juge Brodeur, que l'action de l'intim6
6tait prescrite longtemps avant son institution. Je
suis 6galement d'opinion, pour les raisons donn6es par
mon honorable collogue, que la requite pour autorisa-
tion de poursuivre n'a pas interrompu la prescription
de l'action intent~e plusieurs mois aprbs que cette
autorisation eit t6 accord6e. L'intim6 avait intent6
une premiere action contre l'appelante sans all6guer
'autorisation de poursuivre qu'il avait obtenue et

qui devait apparaitre au dossier, et sans aussi all6guer
que l'appelante 6tait sujette A la loi des accidents du
travail. Cette premibre action a 6t6 renvoy6e par M.
le juge Belleau dix-sept mois apras l'accident, pour la
raison que les all6gations du demandeur 6taient
insuffisantes pour lui donner droit A une indemnit6
.contre son patron en vertu des dispositions de la loi
concernant les accidents du travail. A la date de ce
jugement le droit d'action du demandeur 6tait d6jA
prescrit, et, par le jugement de renvoi, le demandeur
perdait le b6n6fice de sa premibre action comme inter-
ruption de la prescription. Il me semble respec-
tueusement que dans ces circonstances 'honorable
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12 juge, puisqu'il 6tait d'avis qu'il y avait insuffisance
GREATNORTH d'all6gations, aurait di, avant de renvoyer 1'action,

WESTERN
TELEGRAPH donner au demandeur 'opportunit6 d'amender saCo.

TREMBLAY. d6claration, et, si le demandeur avait d6cid6 de risquer
Mignaut J. son action sans amendement, constater son offre au

- jugement. Si le demandeur avait appel6 du jugement
de l'honorable juge Belleau, j'aurais 6t d'avis-car
'article 54 de la loi de la cour supreme nous le permet-

d'ordonner tout amendement n6cessaire pour rendre
justice au demandeur. Et le code de proc6dure civile
devrait donner le m~me pouvoir a la cour d'appel,
afin d'6viter le renvoi inutile d'une cause A la cour
de premibre instance. Malheureusement nous ne
pouvons rien faire pour venir au secours du deman-
deur, car la seule action qui soit devant nous est une
action qui 4tait prescrite quand elle a t institude.

Je suis 6galement d'avis que les paiements que la
d6fenderesse a faits au demandeur ne sont pas une
reconnaissance de la dette et partant interruptifs
de prescription. La seule preuve de ces paiments se
trouve dans la d6position du demandeur qui dit que
pendant le temps qu'il 6tait A l'h6pital la d6fenderesse
lui a pay6 tout son salaire et A partir du mois de
d6cembre la moiti6 de ce salaire. Au mois de mai le
demandeur est entr6 de nouveau A l'emploi de la
d6fenderesse et en a regu des gages plus 6lev6s que
ceux qu'il recevait lors de l'accident. Il est 6vident
que les paiements faits au demandeur jusqu'au mois de
mai lui ont 6t6 vers6s par motif d'humanit6, car la
d6fenderesse a toujours pr6tendu qu'elle n'6tait pas
suj ette - la loi des accidents du travail, et il ne pouvait
6tre dans sa pens6e de reconnaitre une obligation qu'elle
contestait absolument. D'ailleurs les montants pay6s
au demandeur exchderaient de beaucoup ce que la
loi des accidents du travail lui donnait. Depuis le
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mois de mai le demandeur a t6 pay6 pour son travail, 1920

voilA tout. II me parait clair, dans ces circonstances, GEAT Noian
WESTERN

que la prescription n'a pas 6t6 interrompue par ces TELEGRAPH

paiements. T *
TREMBLAY.

Je suis, non sans regret, d'opinion 'ue l'appel doit Migaun J.
6tre maintenu et que le dispositif du jugement de -

la cour sup6rieure doit 4tre r6tabli, avec d6pens
contre le demandeur devant cette cour et devant la
cour d'appel.

Appeal allowed with costs.

Solicitors for the appellant: Taschereau, Roy, Cannon,
Parent & Casgrain.

Solicitors for the respondent: Taschereau & Mayrand.
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1920 ERNEST SALT (PLAINTIFF)......... APPELLANT;

*May 4, 5.
*June 21.

AND

TOWN OF CARDSTON, (DEFEND- ESPONDENT.

A N T) ............................

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Municipal corporation- Negligence- Highways-Non-repair-Munici-
pal electric light system-Construction-"The Municipal Ordi-
nance, (N.W.T.), Cons. Ord., (1905) c. 70, s. 87-Alta. S. (1907),
c. 37, s. 20.

The appellant was injured by his horse running into an unguarded guy
wire supporting an electric light pole erected by the municipality
respondent within the road allowance.

Held, Brodeur J. dissenting, that the accident was not a case of non-
repair within section 87 of "The Municipal Ordinance," but was
a case of failure to construct a public work "so as not to endanger
the public health or safety" within section 20 of chapter 37 of the
Alberta statutes of 1907, and therefore, the appellant's claim was
not barred by the limitation of six months provided by section 87.
Judgment of the Appellate Division (15 Alta. L.R. 31) reversed,
Brodeur J. dissenting.

APPEAL from the judgment of the Appellate Divi-
sion of the Supreme Court of Alberta (1) reversing the
judgment of the trial judge Stuart J. (2), which main-
tained the appellant's action.

*PREBENT:-Sir Louis Davies, C.J., and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

(1) 15 Alta. L.R. 31; [191913 W.W. (2) [1919] 1 W.W. R. 891; 46 D.L.
R. 646. R. 179.
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The appellant was driving cattle over the bridge at 12

Cardston crossing, Lee Creek, which bridge occupies a SAT

portion of the road allowance, and some of the cattle T.

having left the approach to the bridge and taken the
roadway leading to the creek, the appellant rode his
horse down the embankment. The horse ran into a
guy wire, unprotected by any guard, supporting an
electric light pole erected by the respondent as a part
of its electric lighting system. The respondent's
incorporating ordinance comprised the provisions of
"The Municipal Ordinance," of which section 87
provides that the municipality shall keep in repair "all
sidewalks, crossings, sewers, culverts and approaches,
grades and other works made or done by its
council;" and on default, the municipality is liable
but the action must be brought within six months
after the damages have occurred. The appellant
took his action after that delay, but he based his claim
on the ground that the electric light system had been
constructed under the authority of chapter 37 of the
Alberta statutes of 1907, section 20 of which provides
that "the town shall construct all public works and
all apparatus or appurtenances * * * where-

soever situated, so as not to endanger the public health
or safety."

Eug. LafleurK.C. and C. F. Jamieson for the appellant.

A. H. Clarke K.C. for the respondent.

THE CHIEF JUSTICE.-While, in my opinion, the
damages assessed. in this case are somewhat larger
than I should have awarded and especially so in
allowing the expenses of the wife and daughter in

79089-40
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1920 their trip to California with the appellant, I do not
SALT think that on this ground alone I should allow an

TOWN 0e appeal. I am of the opinion that, on the main ques-CARDSTON.opnoontemi

The Chief tion, the decision of the court appealed from was
Justice. wrong and that the failure of the respondent to con-

struct the work in question in a proper manner, which
was the cause of the accident, did not come within
section 87 of the statute invoked and that the limita-
tion therein for bringing an action was, therefore,
not applicable.

I concur, therefore, in allowing the appeal with
costs and 'restoring the judgment of the trial judge.

IDINGTON J.-The learned trial judge found respond-
ent municipal corporation liable for damages sustained
by appellant by reason of the guy wire placed upon
the road allowance to support a pole carrying wire
for the use of an electric system of lighting.

The Appellate Division of the Supreme Court of
Alberta reversed his judgment solely upon the ground
that the cause of action was barred by section 87 of
"The Municipal Ordinance" Act, which reads as
follows:

Sec. 87. Every municipality shall keep in repair all sidewalks,
crossings, sewers, culverts and approaches, grades, and other works
made or done by its council, and on default so to keep in repair shall
be responsible for all damages sustained by any person by reason of
such default, but the action must be brought within six months after
the damages have been sustained.

He applied, in my opinion correctly, to the con-
struction of this section the ejusdem generis rule,
relative to the interpretation and construction of
statutes.

The express language of the statute in question
seems clearly to relate only to the liabilities incidental
to the works relative to the maintenance of the high-
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way and clearly does not extend to any of the other 1920

manifold businesses which such corporations are in SALT

these latter days empowered to carry on, besides the ToWN OF

exercise of ordinarymunicipal jurisdictionoverhighways. IdinTOn J.
What the respondent did in its capacity of a corpor- -

ate company, as it were, to carry on the business of
electric lighting, had no necessary relation to its
maintenance of the highway in a proper state of
repair, or to the specified works of

sidewalks, crossings, sewers, culverts and approaches or grades.

These specified undertakings have each as a rule
a necessarily close relation with the maintenance of
the highway.

The carrying on of any system of electric lighting
has no such necessary relation with the obstruction
of any part of the highway and should not, I respect-
fully submit, be tolerated further than absolutely
necessary.

When the municipal corporation sees fit to exercise
the power conferred upon it to carry on an electric
lighting system, it enters upon a business enterprise
which has no implied right to obstruct the road allow-
ance any more than another corporation duly autho-
rized to carry on same.

And I much doubt if section 8 in the 1907 enactment
which is relied upon to justify the erection complained
of, can, upon a close examination of its express terms,
carry any one acting thereon further than absolutely
necessary for the execution of such a work -as con-
templated therein.

Moreover it is left on the evidence very doubtful
if the structure in question was not erected before this
enactment.

79089-40L
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1920 Be all that as it may, section 20 of same statute
SALT provides as follows:

v.
TOWN OF

CARDSTON. Section 20. The town shall construct all public works and
di apparatus and appurtenances thereunto belonging or appertaining or

therewith connected and wheresoever situated so as not to endanger
the public health or safety.

It is upon this that the appellant's action rests and
not upon any neglect of duty relative to the main-
tenance of the highway.

And that an action will lie for breach of obligations
thus imposed I have no manner of doubt.

We are not referred to any sanction in the way of
penalty imposed for the non-observance of such

-obligations nor can I find any such, or any other
reason, why it must not be presumed to be one of
those enactments which, in such circumstances, are
presuined to carry in or with them a right of action
to those suffering from a breach of the observation
of the obligations imposed.

There is no express limitation in "The Municipal
Ordinances" applicable determining the time within
which the action can be brought.

The only statutory limitation therefor is the
general one applicable to the like torts.

As to the damages I do not think we should interfere
though possibly they are more than I would have
assessed and in regard thereto the Appellate Division
below might have been entitled to do so.

I think the appeal should be allowed with costs here
and in the court below and the judgment of the learned
trial judge be restored.

DUFF J.-I think the learned judge of the court
below failed to appreciate the exact significance of
section 20 of the Act of 1917. It imposes, I think,
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a substantive obligation upon the municipality and 920

its office is not restricted to limiting the protection SALT
1'.

which the town would derive from the statutes affect- TOWN OF
CARDSTON.

ing it in respect of the construction of public works. DuffJ.

The scope of the obligation I shall speak of presently.
Mr. Clark's argument based on section 87 fails, I

think, for this reason, that although the subject matters
of the two sections may in some slight degree overlap,
I think it is quite clear that the conclusion of the
trial judge that what is complained of here was done in
the course of construction is a conclusion which is
unassailable.

As to the scope of the obligation imposed by section
20, I think the effect of the section is that where public
works are constructed in such a mann~er as to endanger,
in fact, the public health and safety, the town is
primd facie responsible for any injuries arising from this
circumstance; but in accordance with the long series of
decisions relating to provisions expressed in similarly
unqualified language, the town may escape liability
in such cases by shewing that it has done everything
possible for the protection of the public health or
safety in view of all reasonably likely contingencies.
I think the appeal should be allowed and the judgment
of Mr. Justice Stuart restored.

ANGLIN J.-Not without some misgivings I have
reached the conclusion that the failure to place a guard
on the guy wire, which was the cause of the plaintiff
being injured, was not a case of non-repair within
s. 87 of "The Municipal Ordinance" (c. 70 of Con.
Ord. N.W.T., 1905), but was a case of failure to con-
struct a public work "so as not to endanger the public
health or safety" within s. 20 of c. 37 of the Alberta
statutes of 1907, and, as such, gave rise to, a cause of
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1920 action when injury resulted therefrom quite distinct
SALT from the default to keep in repair dealt with in s. 87 of

ToWN o the Consolidated Ordinance. With Mr. Justice Stuart
CARDSTON.

Anglin J I also incline to think that the electric light line in
- question was not one of the "other works made or

done by (the) council," with which s. 87 deals.

No case of contributory negligence was established.
The learned trial judge so found and it would not be
possible on the evidence to reverse his finding.

I am also of opinion that there should be no reduc-
tion in the sum of $10,000 awarded by Mr. Justice
Stuart as damages. He tells us that he thought that
this sum was not excessive but that "it probably
errs on the other side." The allowance of $2,500 in
respect of travelling expenses, etc., is no doubt in
great part very questionable for the reasons stated by
Mr. Justice McCarthy. But I am not prepared to
say that the whole sum awarded is too large.

I would allow the appeal and restore the judgment
of the learned trial judge.

BRODEUR J. (dissenting): We are asked to decide
whether or not the defendant municipal corporation
was negligent in erecting the guy wire which caused
the accident.

The law provided (sect. 20, ch. 37 of 1907) that the
town in constructing all public works and all appur-
tenances thereto should make them "so as not to

endanger the public safety."

Nobody disputes the power of the municipality to
erect the pole which was necessary for its lighting
system, and it was necessary also that a guy wire
should be erected in order to strengthen the poles.
If the pole had been erected in the travelling part of
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the roadway, I could very well realize how dangerous 1920

the guy wire, as built, would have been. But the SAr

pole and guy wire in question were erected on a part ToWN OF

of the roadway which was not used by the public. Brr J.
I will not say that the plaintiff could not go -

down the embankment in order to get his cattle back
on the travelling road, but in doing so he was bound
to exercise the greatest care because he knew that
he was not riding on the highway which was kept
for travellers, and the municipal corporation, in
erecting the pole and the guy wire at the place where
they were installed, could not be considered as negli-
gent in constructing them as they have done, because
it was not to be expected that the public would go
there.

As to the question of limitation. Section 87 of
"The Municipal Ordinance" imposes the duty upon
the municipal corporation to keep in repair all works
erected by a municipality, and provided so that in
default, the municipality should be responsible for all
damages sustained by any person by reason of such
default, but in such case the action must be brought
within six months after the damages have been
sustained.

The electric system which has been adopted by the
municipality is, to my mind, one of the works con-
templated by "The Municipal Ordinance," since it
is especially provided in section 95 of the same Act
that the municipality is authorized to pass by-laws
for the erection of such works. If the guy wire in
question was not properly kept, the municipality has
failed in its obligation to keep the highway or the
works in proper repairs. Howse v. Township of
Southwold (1),

(1) 5 D.L.R. 709.
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12 In such a case any action instituted by reason of its
SALT default must be instituted within six months after the

ToWN 01 damages have been sustained. The present action was
CARDSTON.

Brodeur J. instituted long after the period mentioned in the statute.
- For these two reasons, it seems to me that the

appeal should be dismissed with costs.

MIGNAULT J.-In my opinion the liability of the
respondent for the injuries suffered by the appellant
rests on section 20 of chapter 37 of the Alberta Sta-
tutes for 1907, being an amendment of the charter of
the town of Cardston, which says that

the town shall construct all public works and all apparatus or appur-
tenances thereunto belonging or appertaining or therewith connected,
aind wheresoever situated, so as not to endanger the public health or
safety.

I do not think that this is a case where section 87
of The Municipal Ordinance of Alberta, with its
limitation of six months for right of recovery, applies.
The respondent, as a part of its electric lighting system,
had erected poles within the road allowance and one
of these poles was supported by a guy wire unprotected
by any guard. The appellant was driving cattle over
the bridge at Cardston crossing Lee Creek, which
bridge occupies a portion of the road allowance, and
some of the cattle having left the approach to the
bridge and. taken the roadway leading to the creek,
the appellant rode his horse down the embankment
and started after the steers. It was then almost dusk
and the appellant's horse ran astride the guy wire
which without any guard was practically invisible at
that hour, and the appellant was thrown to the ground
and very seriously injured. Under these circumstances
I do not think the accident was caused by a want of
repair of the highway, but by reason of a defect of
construction of the electric light system, so that the
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limitation of six months provided by section 87 of the s
ordinance does not apply to the appellant's action SALT

which was taken after six months. .oN o

The question was discussed at bar whether, assum- Ilignault J.
ing that section 87 did not apply, the appellant could,
in the absence of proof of negligence, succeed against
the respondent which, in constructing its electric
light line, had exercised a power granted it by statute.

Such a defence is often made, and I may perhaps
refer to the recent decision of the Judicial Committee
in Quebec Railway, Light, Heat and Power Co. v.
Vandry (1), where their Lordships state on what
grounds immunity from liability by reason of the
exercise of a statutory power may be claimed:

The application of enactments of this kind is familiar and well
settled. Such powers are not in themselves charters to commit torts
and to damage third parties at large, but that which is necessarily
incidental to the exercise of the statutory authority is held to have
been authorized by implication and therefore is not the foundation of
a cause of action in favour of strangers, since otherwise the application
of the general law would defeat the purpose of the enactment. The
Legislature, which could have excepted the application of the general
law in express terms, must be deemed to have done so in such cases.

The case made by the respondent does not come
within the rule so stated. The damage here was
caused by reason of the fact that the respondent
improperly exercised its statutory authority, in other
words, because, in supporting by a guy wire the pole
erected by it on a part of the highway, the respondent
neglected to protect the guy wire by a guard which
would have rendered it easily visible. If the statute be
relied on as a defence the respondent does not come
within its terms, for it did not construct the line so as
not to endanger the public safety. The learned trial
judge stated that he had no doubt that had a board
guard been placed on the wire, the accident would not

(1) 36 Times L.R. 296, at p. 300.
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1920 have occurred. The evidence shows that it is cus-
SALT tomary to place guards over guy wires in places where

TowN OF the public may come in contact with them. Such an
CARDSTON.

t .accident and the causes that brought it about could,Mignault J.
I think, have easily been foreseen. I therefore think that
the respondent is liable for the appellant's damages.

In the appellate division Mr. Justice McCarthy, who
held that the respondent was liable, would have
reduced the amount of damages granted by the learned
trial judge for necessary expenses of the appellant.
It is now well settled that where the jury, or the judge
acting as a jury, has not taken into consideration
matters which should not have been considered, the
verdict ought not to be set aside or a new trial directed
simply because the amount of damages may seem
excessive to an appellate court. Canadian Pacific
Ry. Co. v. Jackson (1). Here the learned trial judge
undoubtedly could consider the expenses to which the
appellant was put by reason of this accident. Even if
he granted him some expenses which I would be
inclined to think were not reasonably connected with
the accident, still I feel that I should not interfere
with his decision and sub stitute my estimate of the
necessity of the expenses for the one which he formed
at the trial.

I would therefore allow the appeal with costs here
and in the appellate division and restore the judgment
of the trial court.

Appeal allowed with costs.

Solicitor for the appellant: C. F. Jamieson.

Solicitors for the respondent: D. H. Elton, Z.W. Jacobs.

(1) 52 Can. S.C.R. 281.

622



VOL. LX. SUPREME COURT OF CANADA. 623

ROY F. GOLD (DEFENDANT)........ APPELLANT; 1920

*May 5.
*June 21.

AND

CHARLES C. STOVER (PLAINTIFF). RESPONDENT.

AN APPEAL FROM THE APPELATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Sale-Option-Time limit-Damages-Tender-Half-interest.

G. gave S. an option to purchase certain land. G. however, on pay-
ment of $300, could withdraw the option and sell the property
but without any advertisement or the services of an agent. S.
could exercise his option before the 1st of March, 1917, and
would then have to pay half of the purchase price. Before expiry
of the time limit, G. advised S. that he had sold the property.
Later on, S., having satisfied himself that the sale had been effected
through an agent, filed a caveat and brought an action in damages.

Held, affirming the judgment of the Appellate Division, that S. had the
right to claim immediately the damages suffered by him on account
of the breach of the contract of option by G., without being
obliged to make a tender to G., before the expiry of the time limit,
of the amount payable in cash on account of the purchase price.

Held, also, reversing the judgment of the Appellate Division, that S.,
although he had agreed to assign to one M. a one-half interest
in the option, was entitled to recover not only one-half, but the
entire damages, the apportionment of the amount'received being
a question of settlement of account between S. and M.

Judgment of the Appellate Division ([1919] 3 W.W.R. 503), affirmed
in part.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1) reversing the
judgment of the trial judge, Stuart J. (2) and main-
taining the respondent's action.

*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

(1) [1919] 3 W.W.R. 503. (2) [1919] 1 W.W.R. 882.
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12 The material facts of the case and the questions in
GOLD issue are fully stated in the above head-note and inV.

STOVER. the judgments now reported.

A. H. Clarke K.C. for the appellant.

C. C. McCaul K.C. for the respondent.

THE CHIEF JUSTICE.-I concur in the reasons
stated by my brother Mignault for dismissing the
appeal with costs and the cross-appeal with costs,
subject, however, as to the latter, to a reference as
stated by him to determine respondent's damages if
either party so desires.

IDINGTON J.-The appellant and respondent exe-
cuted the following contract:

This agreement made and entered into this thirteenth day of
November, A.D. 1916, by and between R. G. Gold of Minneapolis,
Minnesota, party of the first part, and C. C. Stover of Milk River,
Alberta, party of the second part, witnesseth:

The first party in consideration of one hundred dollars (8100)
in hand paid by the second party, the receipt of which is hereby acknow-
ledged, agrees and covenants with the second party to sell him the
option to purchase the following described lands, the North West
Quarter (N.W. Y), of Section Four (4); all of section five (5); the
north half (I), of section six (6), and the east half of section seven
(7), all in township three (3), range fifteen (15), west of the fourth
principal meridian, containing fourteen hundred and forty (1,440),
acres more or less according to Government survey thereof for the sum
of twenty-one thousand six hundred and ninety dollars ($21,690).

The second party shall have until March 1st, 1917, to pay the first
half of the above, and in case he fails to do so shall forfeit all money
paid down and this agreement shall become null and void.

The first party may have the right to sell the above property him-
self, without advertising same or through other agents, and in case he
does sell at not less than sixteen dollars ($16), per acre, and in such
case shall pay the second party three hundred dollars (8300), for
such privilege.

(Sgd.) R. F. GOLD.
(Sgd.) C. C. STOVER.
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The appellant on the 11th January, 1917, wrote the 12

respondent as follows: GoLe

STOvER.
Minneapolis, Minn.

Mr. C. C. Stover, Idington J.

Milk River, Alberta.
Dear Mr. Stover:-
As per my telegram to you, I herewith enclose you my check

for $300 to take up the option which I gave you on the Countryman
property. I have sold it to a pretty good man, who expects to handle
it himself. You will have to buy me a dinner on this. Please return
option to me.

Yours very truly,
R. F. GOLD,

Treasurer.
Jan. 11th, 1917.

The foregoing contract though presenting some
unusual features clearly was made for a valuable
consideration and hence valid, and binding the appel-
lant to the due observance of all its terms. He chose
to disregard the due observance of the term contained
in the last clause thereof by selling through another
agent than the respondent, and to improperly announce
to him by the foregoing letter the sale of the property,
as if made within the literal terms of the right reserved.

Upon the receipt of the said letter there enured to
the respondent a right of action for damages arising
from said breach.

And as an outcome thereof there seems to have
arisen, J. most respectfully submit, an unfortunate
misapprehension of the legal results.

The learned trial judge, after reciting the salient
facts in the story, seems to have overlooked the nature
of the contract, and reached the conclusion that there
could be no damages for such a breach of contract,
unless and until the respondent had tendered the part
of the purchase money, which was to have become
payable on the 1st of March, 1917.
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12 The case of Hochster v. De la Tour (1), and many
GOLD decisions in cases since, founded thereon, seem to

STOvER7. have been overlooked.
Idington J The cause of action arose for breach of said

contract within the principle upon which these
cases proceeded, long before the 1st of March,
1917, and has been open to the respondent to pursue
ever since.

The Appellate Division properly set aside the
judgment of the learned trial judge but unfortunately
seems to have approached the assessment of the
damages which the respondent was entitled to, as
if to be assessed upon the same basis as if the option
had been effectively exercised.

And, in doing so, it allowed only the measure of
damages which the respondent could have in fact
received, because he had, before the breach, sold part
of his chances of success to another party who had
validly bargained with him for half the prospective
profits and thus became entitled to half the fruits
of the adventure, which, in the legal result, means,
of course, though obviously not so intended, half the
sum receivable herein by respondent under the assess-
ment of damages allowed.

In so doing, in my opinion, the Court of Appeal
erred gravely.

It is not what the personal results to the estate of
the respondent alone or his personal profits might
develop by reason of his calling in the assistance of
partners but what, on such a contract, he was entitled
to recover for the obvious breach thereof that should
have been the guide to the assessment of damages.

(1) 2 E B. 678.
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And that seems to have been proceeded upon by 1

assuming that, as a certainty, the respondent could GOLD

have reaped in profits the same sum as if he had in STOVER.

fact completed the anticipated contract of purchase. Idington J.

Certainly that was an erroneous way of viewing
the matter, for to complete the contract he must
have raised half the purchase price named in the
option and thereby, and in many other incidental
ways, have incurred some expense of which he was
relieved by the breach.

And again, he stood to have run the risk for two
and a half months of the appellant selling by his own
unaided efforts without advertising any price he was
at liberty to receive, of not less than sixteen dollars
an acre.

All these and the like considerations render it very
difficult to say that the sum at which the damages
were assessed is correct.

It may well be that even if the proper principles
upon which the assessment of damages should have
proceeded had been observed, the result would have
been about the same, but how can we say so?

The misapprehension of the nature of the claim
seemed to mislead also appellant's counsel into con-
tending that, unless and until the respondent had
tendered the price named in the option, he had no
right to relief and no right to damages because he
had not assented to the repudiation of the contract
by the appellant.

I submit there is no foundation for such a contention
and certainly nothing in Roots v. Carey (1), to uphold
it.

(1) 49 Can. S.C.R. 211.
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12 That was a case of specific performance in which
GOLD this court held that as there had been no binding

V.

STOVER. acceptance of the proposal, or option given, there could
Idington J. be no such relief granted, and all said therein by the

majority so holding must be read in view of that
aspect of the case.

Counsel for appellant relied upon the conduct of
respondent in filing a caveat early in February, 1917,
following the above quoted letter of the appellant.

No copy thereof appears in the case, but assuming it
claimed an interest in the lands in question, how can
that in law affect the actual outstanding liability of
the appellant for breach* of his contract? Or the
rights of respondent resting thereon?

The respondent seems to have had the impression
that the appellant had played him false in securing
a purchaser by means against which he had con-
tracted, and to have assumed that thereby the neces-
sity for a tender was waived.

Certainly that would have been a contention much
more arguable than many of the several misappre-
hensions of the nature of the contract, and the legal
results flowing from the breach thereof, which have
been presented.

The respondent also seems to have supposed that
in some way, not very clear, he had by virtue of the
breach become entitled to an interest in the land by
way of recovering damages.

Are we to deprive a man of his legal rights because
he has pursued an erroneous view of the method and
means by which they are to be enforced? I submit not.

And the only result of all that so transpired which
we ought to consider is that the parties, after pur-
suing such erroneous paths and contentions, agreed
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that the claims for specific performance should be 1

abandoned, and respondent's claims and contention GoLD
V,.

be reduced to the claim for damages and rely upon the S'IVER.

bond of suretyship given to answer same. Idington J.

In conclusion, if the parties wish, or either of them
respectively think, that the amount awarded by the
Appellate Division is too much or too little to be
allowed for such a breach of contract as I have out-
lined, within the ordinary principles upon which
damages are assessable for breach of contract, such
as I have indicated this is, and desire a reference to
proceed upon such principles instead of the erroneous
basis upon which the Appellate Division proceeded,
I would allow such a reference at the risk to either so
contending of costs following the result.

Possibly the parties may shrink, as counsel seemed
to do, from the suggestion when made by me in course
of the argument, and feel that they have had enough
of the game of chance involved in a lawsuit.

The assessment of damages upon such a repudiation
of the contract by way of anticipatory breach has
always been recognized as raising a difficult problem
for those called upon to assess damages for such
breach.

In the event of neither of the parties desiring such
reference as suggested, the appeal should be dismissed
with costs.

In the event of either, or both, of them desiring a
reference, the costs of this appeal should await the
result thereof. And, if resulting in a substantial
increase or diminution of the amount found by the
Appellate Division, costs thereof and of the appeal
should be awarded accordingly.

79089--41
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12 DUFF J.-I concur with Idington J.
Go

V,.
STOVER. ANGLIN J.-The defendant, appellant, comes into

Anglin J. this court conceding the anticipatory breach or repudi-
ation of contract alleged by the plaintiff, which he
had stoutly contested in the provincial courts. He
seeks to avoid consequential liability on a ground
which appears not to have been taken below-viz.,
that the plaintiff elected not to treat the defendant's
repudiation as a breach entitling him to bring action,
but to maintain the contract-thus keeping it alive
for both parties and for all purposes-and that he
failed to take up the option before its expiry by efflux-
ion of time and had therefore no ground of action for
breach at that time.

I incline to think that such a volte face should not
be permitted. But if it be open to the defendant to
take that position, in my opinion it does not help him.
Citing the judgment of Cockburn C. J., in Frost v.
Knight (1), he treats the case as if it were one
of breach of contract for sale and purchase. But it
was not that. The defendant's contractual obligation
was to keep an offer of sale open for a definite period,
subject to its earlier termination on a condition which
did not arise. He broke that contract and put it out
of his power ever to fulfil it by selling the property
to another. Thereupon a cause of action for dam-
ages-the only cause of action he ever would have, as
I view the matter-vested in the plaintiff. He may
have mistaken his rights and sought relief to which he
was not entitled, but he did not forego the right to
recover whatever damages the defendant's breach of
contract entitled him to. That breach was permanent

(1) L.R. 7 Ex. 111, at p. 112.
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in its effects and, once committed, the contract was 1920

at an end and could not be revived at the election of
the "optionee." The case was not one for election at all. STOVER.

Moreover, pending the action, some arrangement Anglin J.

was made whereby the claim for specific performance
put forward by the plaintiff was abandoned and a
caveat which he had lodged to protect any interest
that he might have acquired in the property was
vacated in consideration of the defendant giving
security for such damages as the court might find the
plaintiff entitled to recover. I rather incline to think
that the basis of that arrangement must have been
that the plaintiff's right to maintain his action for
damages, if he could establish the breach of contract
(which he averred and the defendant denied), should
be recognized, and that if the defence now raised had
been advanced at the trial that understanding would
have been proved.

In any event the defendant's appeal in my opinion
should not succeed and must be dismissed with costs.

The plaintiff cross-appeals claiming that the dam-
ages awarded should be increased from $3,335 to $6,910.
The Appellate Division found that the damage caused
by the defendant was the difference between the sale
price mentioned in the plaintiff's option and the
actual value of the land. That difference it found
amounted to $7,110. But, because the plaintiff had
agreed to assign a one-half interest in the option to
one Madge, he was held entitled to recover only one-
half of the amount of the damages so ascertained, less
$200 which he had already received from the defend-
ant. With great respect I think the plaintiff was
entitled to recover the entire damages-whatever
they were. The option held by him was not assign-

79089-411
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able at law and no right of action against the defendant
GOLD was vested in Madge. Whatever equitable interest

sTOVER. he may have acquired in the option, or in the plain-
Anglin J. tiff's rights under it, and whatever right he may have

as between himself and the plaintiff to require the
latter to account for the proceeds of any judgment he
may recover, the plaintiff alone was entitled to maintain
an action for damages for the breach committed by
Gold and is entitled in that action to recover the
entire damages arising therefrom. The authorities
cited by Mr. McCaul are conclusive on that point.
From those damages, however, there should be deducted
not merely the $200 for which credit was given by the
Appellate Division, but $300, which was the sum
actually received by the plaintiff from the defendant
at the time of the repudiation of the option.

But, again with profound respect, there would seem
to have been a misapprehension as to the measure
of damages. The option was treated as unconditional
and damages were assessed as for the breach of a firm
contract of sale. Now the option was on its face
subject to the condition that, at any time before
Stover had taken it up, Gold might sell the property
at a price not less than $16 per acre, provided he did
so without the intervention of an agent and without
advertising, on paying to Stover $300 as compensation
for his loss in being deprived of the option. Since
the property has been found to have been actually
worth $20 an acre the chance of this condition being
fulfilled was by no means negligible and an option
subject to it was obviously of less value than an uncon-
ditional contract of sale. It may well be that the
damages for loss of such an option would fall short of
the $3,335 for which the plaintiff has judgment.

632 '
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But, inasmuch as the defendant has not appealed 1920

in regard to the quantum of the recovery, I would be GOLD
V.

disposed not to disturb the present judgment unless STOYER.

the plaintiff insists on our doing so. If he is satisfied to Anglin J.

accept it, I would dismiss the cross-appeal without costs.
But, although I understand that two of my col-

leagues share this view we do not constitute a major-
ity. With some reluctance, because the appellant
will hereby obtain relief which he has not sought, in
order that an effective judgment may be pronounced I
concur in the following disposition of the appeal and
cross-appeal which, as I understand it, will meet the
approval of my brothers Idington and Brodeur.

The appeal will be dismissed with costs. Upon
the cross-appeal the question of damages will be
referred to the proper local officer should either party
so desire and within one month file an election to take
such reference. If a reference is not so taken the
cross-appeal will be dismissed with costs. If a refer-
ence is taken and results in the damages being assessed
at more than $3,335 the defendant will pay to the
plaintiff his costs of the cross-appeal and of the refer-
ence; if the damages be assessed at $3,335 or less the
plaintiff will pay to the defendant his costs of the
cross-appeal and reference.

BRODEUR J.-This is an action in damages arising
out of an option agreement by which Gold agreed to
sell to Stover a property for a price of about $20,000.
Gold, however, on the payment of $300 could with-
draw this option and sell the property to some other
person, provided he would not utilize the services of
an agent. Stover could exercise his option on or before
the 1st March, 1917, and would then have to pay half
of the purchase price.
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12 But before Stover exercised his option, Gold advised
GOLD him on the 11th January, 1917, that he had sold theV.

STVER. property to another person and enclosed with the
Brodeur J. letter a cheque for $300 payable under the terms of

the option agreement.

As Stover had satisfied himself later on that the sale
had not been made in accordance with the terms of
the option and that Gold had utilized the services of a
real estate agent to carry it through, he filed a caveat
to protect his interest in the lands in February, 1917,
and in October, 1917, he instituted the present action
in damages.

This action was dismissed by the trial judge on the
ground that Stover should have accepted the option
and tendered the money.

This judgment was reversed by the Appellate
Division. Gold now appeals.

There was some question as to the construction of
the agreement but this point was not pressed before
us. It seems to me very plain that the agreement
means that Stover could not sell the property through
agents; and it has been found by the two courts below
that Gold sold the property through an agent, and in
that respect the findings of this fact by two courts
below should not be disturbed. The point which is
now raised by Gold is that Stover, instead of considering
the agreement as terminated by the repudiation,
elected to have it specifically performed and filed a
caveat.

This point has not been raised by the pleadings nor
in the courts below. It may be that if this issue had
been tried circumstances might have been adduced
which would have set aside this contention.
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The respondent Stover cross appeals on the ground 1920

that he should receive not merely half of the damages Gow
V.

found by the court below but all the damages. The STOVmR.

damages seem to have been ascertained as if the Brodeur J.

contract was a contract of sale between the parties
and not a contract of option agreement. Both parties
are willing that this question of damages should be
referred to the Master to be fully inquired into.

The appeal should be dismissed with costs with a
proviso that the whole question of damages be referred
to the Master.

MIGNAULT J.-In this case both courts were of
opinion, on the construction of the option to purchase
granted by Gold to Stover, that the former, during
the interval of time given by him to the latter to pay
the first half of the purchase price, to wit until March
1st, 1917, could sell the property provided he did so
without any advertising and without the services of
any agent, and for a price of not less than $16.00 per
acre. I accept this construction of the contract of
option which does not appear to be open to reasonable
doubt.

I also agree with the two courts in holding that,
under the circumstances disclosed by the evidence,
Gold committed a breach of his contract by selling
the farm to Ponsford, inasmuch as, although the
price was for more than $16.00 per acre, the sale.was
effected through an agent.

So far I am in agreement with the learned trial
judge and with the learned Chief Justice of Alberta.
I respectfully however differ from the former as to the
effect of the breach by Gold of the contract of option
he had given to Stover. The learned trial judge
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1920 dismissed Stover's action because he had not, on or
GOLD before March 1st, tendered to Gold the amount

V.

STOVER. payable in cash on account of the purchase of the
Mignault J. farm. In my opinion no such obligation was incum-

bent on Stover, for Gold, by his sale to Ponsford, had
put it out of his power to sell to Stover, or, to the
same effect, had definitely repudiated his obligation to
sell to Stover if the latter carried out the conditions of
the option. It does not appear to be open to Gold
to answer that before he had actually made a transfer
of the land to Ponsford in the land titles office, Stover
had ample time to take proceedings under his option
to force a sale to him and to file, as he actually did, a
caveat to protect his right to a transfer of the land.
The breach by Gold of the option and his sale to a
third party gave Stover the right to claim immediately
the damages suffered by him in consequence of this
breach, and, in my opinion, he was not obliged to
make a tender to Gold, when the latter had sold the
property to a stranger. (Anson, Law of contract, 14th
ed., p. 350).

There is therefore only a question of damages at
issue, and although Stover unnecessarily alleged
that he was still ready to carry out the option and to
fulfil all its conditions, his action against Gold was for
damages. It is true that Stover asked for a lien
against the land for the amount of the damages, but,
at least since a bond was furnished him, the question
is reduced to one of damages, and no such lien has
been granted him.

The Appellate Division found that Stover could
have sold the land for $20 per acre, making a profit
of $7,110, but inasmuch as one Madge had pro-
mised to furnish him the money to purchase the land
on condition of obtaining a half interest therein,
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Stover only obtained a judgment for one half of the 1920

above sum, to wit, $3,355, as being the amount of GOLD

his share in the profit to be made on a resale, and now STovER.

Stover demands the whole $7,110 by his cross- Mignaut .

appeal.

Very respectfully, I cannot agree with the view
adopted by the Appellate Division. It may well be
that Stover would have had to pay Madge one half of
the profit made by a resale, or of any damages recovered
by him from Gold, but this is on account of an agree-
ment between him and Madge, to which Gold was no

party. As between Stover and Gold, I think the
latter is not entitled to any deduction by reason of
the agreement between Stover and Madge. I dis-
discussed a somewhat similar situation recently in
Bainton v. John Hallam, Limited (1).

This however does not mean that Stover is entitled
to the same amount of damages as if he had made
with Gold an agreement of sale which Gold had
refused to carry out. He had only an option, under
which Gold could sell if he obtained an offer of at
least $16 per acre, without any advertising or the
services of any agent, and then Stover was only
entitled to $300 which Gold actually paid to him and
which he has not returned.

The acceptance by Stover of Gold's cheque for
$300 does not prevent the former from claiming full
damages for the breach of the option, for this accept-
ance was induced by Gold's assurance that the sale
to Ponsford had not been made through an agent,
but clearly the only damages which Stover can obtain
is for the breach of an option which reserved a right

(1) 60 Can. S.C.R. 325.
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92 of sale to Gold until Stover took up the option by
GOLD paying on or before March 1st half of the purchase

SToVER. price. Under these circumstances the measure of
Mignault J. damages is the value of Stover's right to purchase,

qualified as it was by Gold's right to sell to a stranger,
provided the sale was not advertised or made through
an agent. On the construction, of the option, it looks
as though Stover himself had in view the sale of the
property as agent for Gold, his commission being the
excess of the sale price over and above the price
mentioned in the option, and this construction is
fortified by the words "or through other agents" in
the last paragraph of the option, but be that as it may,
the right of Gold to sell himself must be regarded as
substantially diminishing the value of the option
acquired by Stover and of which he was deprived by
the latter's sale to Ponsford.

In this view of the case, the position taken by the
parties before this court must be considered. Gold
contended that Stover by his caveat and subsequent
conduct had insisted on the agreement being specific-
ally performed, and was deprived of any right of
recovery inasmuch as he had not tendered half of
the purchase price before March 1st. Stover con-
sidered the measure of his damages as being the same
as if he had obtained a firm contract for the purchase
of the property instead of a restricted and qualified
option. Both parties have therefore misconceived
their legal position. Under these circumstances, I
think Gold's appeal is clearly unfounded and should
be dismissed with costs.

Stover's cross-appeal involves the question whether,
having been deprived of a restricted and qualified
right of purchase-which he might have lost in case
of a sale by Gold in accordance with the option, and
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then his damages were fixed at $300-he is really 1

entitled to more than he obtained in the appellate GOLD
V .

division on a basis which I respectfully think was STOVER.

erroneous. After full consideration, I have come to mignault J.

the conclusion that, if either party desires, there
should be a reference to the proper local officer to
determine the amount of damages to which Stover is

entitled, the whole as stated in the judgment of my
brother Anglin.

Appeal dismissed with costs.

Solicitors for the appellant: Ball & Holyoak.

Solicitors for the respondent: Shepherd, Dunlop & Rice.
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1920 THE UNION NATURAL GAS
*June 7. COMPANY OF CANADA......... APPELLANT;
*June 21.

AND

THE CORPORATION OF THE
TOWNSHIP OF DOVER.............. 

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ONTARIO.

Assessment and taxes-Mineral lands-Income-Sinking and deepening
oil or gas wells-Expenditure-Capital account.

In operating oil or gas wells in Ontario the expenditure for sinking
new, or deepening existing, wells is expenditure on capital account
and cannot be deducted from earnings to arrive at the net income
that may be assessed under the provisions of R.S.O. [1914%Ch.
195, sec. 40 (6).

Judgment of the Appellate Division (47 Ont. L.R. 1) affirmed.

APPEAL from a decision of the Appellate Division
of the Supreme Court of Ontario (1) affirming the
judgment of the Railway and Municipal Board which
upheld the assessment on the income from appellant's
oil and gas wells.

The head-note states the question raised for
decision.

Tilley K.C. and K. G. Kerr for the appellant.

Pike K.C. for the respondent.

*PREsENr:-Sir Louis Davies C.J. and Idington, Duff, Anglin
and Mignault JJ.

(1) 47 Ont. L.R. 1.
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THE CHIEF JUSTICE.-I concur with Mr. Justice 1920
Anglin. 

NATURAL
GAS

IDINGTON J.-I think the result which each of the OCoAN

courts below arrived at, is in accord with the correct CORPORATIO,

interpretation and construction of the Assessment ToWNSHIP

Act in question herein. To depart therefrom and OF DOVER.

attempt to apply the views maintained by appellant Idington J.

would lead to much confusion in many conceivable
cases, as, for example, the case of a company doing
business in two different municipalities.

If, as is quite conceivable, the section does an in-
justice and happens to produce results out of harmony
with the general principles possibly supposed to be
underlying the definition of "income" in the Assess-
ment Act, or in the legislation set forth in the Mining
Act, it is not for us to interfere.

The language used is definite and express and is not,
as I read it, in conflict with the literal definition as
given of the word "income" though it may be a limi-
tation thereof as to a specified case and a departure
from the supposed principles had in mind by the drafts-
man of the definition.

There is nothing remarkable in that, when the
subject matter of any legislation in any place happens to

be taxation.
The appeal should be dismissed with costs.

DUFF J.-I concur in the dismissal of this appeal.

ANGLIN J.-Subsection 3 of section 36 of the Ontario
Assessment Act, of 1904, c. 23, reads as follows:-

(3) In estimating the value of mineral lands, such lands and the
buildings thereon shall be valued and estimated at the value of other
lands in the neighbourhood for agricultural purposes, but the income
derived from any mine or mineral work shall be subject to taxation
in the same manner as other incomes under this Act.

641



SUPREME COURT OF CANADA. VOL. LX.

12 By sec. 4 of c. 41 of the statutes of 1907 the following
UNION words were added to s.s. 3:-

NATURAL
GAS

COMPANY And the assessment on such income shall be made by, and the tax
OF CANADA leviable thereon shall be paid to, the municipality in which such mine or

CORPORATION mineral work is situate. Provided, however, that the assessment for
OP THO income from each oil or gas well operated at any time during the year

TOWNSHIP
OF DOVER. shall be at least twenty dollars.

Anglin J. As consolidated in the Revision of 1914 (c. 195, s.
40 (6) ) these provisions now read:-

(6) The income tax from a mine or mineral work shall be assessed
by, and the tax leviable thereon shall be paid to, the municipality in
which such mine or mineral work is situate. Provided that the assess-
ment on income from each oil or gas well operated at any time during
the year shall be at least $20.

An exemption for buildings, plant and machinery is
provided by s.s. 4, and by s.s. 5 it is provided that
mineral land is in no case to be assessed at less than
the value of other land in the neighbourhood used for
agricultural purposes.

Having regard to the history of this legislation I
am, with great respect, unable to accept the view of the
learned Chief Justice of Ontario that in the case of oil
and gas properties each. well operated is to be deemed
a distinct "mine or mineral work" and that the income
therefrom must be assessed separately. I cannot
regard the amendment made in 1907 as intended to do
more, in addition to providing for the localization of
the assessment, than to provide that the minimum tax
on any gas and oil producing property shall be $20 for
each well in operation at any time during the year on
such property.

The expression "mine or- mineral work" is not
defined in the statute and what it may include must,
I think, in every case depend on the circumstances.
In the case at bar there is no evidence to enable us to
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determine whether each of the two wells assessed is in 1920

itself, or forms part of, a distinct mine or mineral UNION
NATURAL

working, or whether the two wells assessed are parts GAS

of the same "mine or mineral working." OF CANADA

But, however that may be, I agree with the view of CoRonATIoN

the learned Chief Justice that expenditure on the oPovan.

sinking of new wells or the deepening of existing wells, Anglin J.
whether productive or dry, is expenditure on capital
account and is not deductible from earnings for the
purpose of arriving at the "income" of the mine or
mineral working assessable under s.s. 6 of s. 40 of the
Revised Statutes of 1914.

I am quite unable to appreciate the grounds on
which the appellant contends that an adverse differ-
ence between receipts and expenditure in one year,
(the latter in this case including capital outlay) should
be taken into account and deducted from earnings of a
succeeding year in order to arrive at the "income"' for
the latter year. The definition of "income" in s. 2
(2) as

the annual profit or gain derived (inter alia)

from any business in my opinion excludes any such
deduction.

I would therefore dismiss the appeal.

MIGNAULT J.-On the ground that the expend-
iture incurred by the appellant in drilling wells
where no mineral oil or natural gas was obtained, and
which expenditure the appellant states was money
totally lost, was properly capital expenditure for the
development of the oil field, and not expenses which
should be charged against the revenue derived from
productive wells, I am of opinion that the appeal
fails. With great deference, I cannot concur in the
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12 view of the Appellate Division that the proviso added in
UNION 1907 to subsection 6 of section 40 of the Assessment

NATURAL
GAS Act (R.S.O. 1914, ch. 195) governs the construction

COMPANY
OF CANADA of the first part of the subsection which was enacted

V,
CORPRAIION in 1904. This proviso merely determined a minimum

OF THE
TOWNSHIP amount for the assessment on the income from each
OF DOVER.

Migna- . oil or gas well operated at any time during the year,
- but, in my opinion, did not make it obligatory to

consider each productive gas or oil well as a separate
entity the income of which should be separately asses-
sed. Whether it should be so considered is a question
to be determined according to the circumstances of
each case.

.The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Kerr, McNevin & Kerr.

Solicitors for the respondent: Wilson, Pike & Stewart.
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WARD v.. HENRY AND DUMAINE. 1920
*May 25, 26.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL *June 21.

SIDE, PROVINCE OF QUEBEC.

Landlord and tenant-Fire-Liability-Fault-Presumption-Art. 1629 C.C.

APPEAL from the judgment of the Court of King's
Bench, Appeal Side, (1), reversing the judgment of
the Superior Court, sitting in review, and dismissing
the appellant's, plaintiff's, action with costs.

The appellant sued the respondents, of whom
Henry was his tenant and Dumaine a plumber em-
ployed by him, for damages resulting from the burning
down of the dwelling house leased by appellant to
respondent Henry. The appellant invoked against
Henry the presumption of fault edicted by article
1629 C.C., and alleged also against both respondents
the fault of respondent Dumaine, who, according to
appellant, would have caused the fire by using a
gasoline lamp to thaw frozen pipes in the house.

The trial court dismissed the action. The Superior
Court, sitting in review, Greenshields J. dissenting,
reversed this judgment and maintained the action for
$2,000. The Court of King's Bench, Cross and Pelletier
JJ. dissenting, restored the judgment of the trial court.

On appeal to the Supreme Court of Canada, after
hearing counsel of both parties, the court reserved
judgment, and, on a subsequent day, dismissed the
appeal with costs, Idington J. dissenting.

Appeal dismissed with costs.

Paul St. Germain K.C. and C.M. Cotton for the appellant.

J. L. Perron K.C. and R. Genest for the respondent Henry.

A. E. J. Bissonnette K.C. for the respondent Dumaine.
*PRESEwr:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

79089--42 (1) Q.R. 28 K.B. 159.
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12 NOZICK v. DENNY.
*Feb. 13, 16.
*May 4. ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Sale--Sale of land-Vendor's lien-Unpaid balance.

APPEAL from the judgment of the Supreme Court
of Alberta, Appellate Division, (1), reversing the
judgment of Walsh J. at the trial and maintaining
the respondent's, plaintiff's, action.

The action was one brought by the respondent, the
vendor, for a lump sum, of a certain hotel premises,
including a licence and furnishings; and the respond-
ent asked for a declaration that he had a vendor's
lien for the balance of the purchase price. The
respondent took from the appellant promissory notes
for part of the price, which notes were indorsed to
a bank for security for advances; he also transferred
the immovable property to a third party and the
transfer contained a statement that he had received
payment of the sum stipulated as its purchase price.

The trial judge dismissed the action on the ground
that the appellant owned the money claimed to the
bank and not to the appellant. The Appellate Divi-
sion held that there was a lien on the real estate for the
whole amount remaining unpaid under the agreement.

On appeal to the Supreme Court of Canada, after
hearing counsel on behalf of both parties, the court re-
served judgment and, on a subsequent day, allowed the
appeal with costs, Idington and Mignault JJ. dissenting.

Appeal allowed with costs.

Parlee K.C. for the appellants.

E. Brice for the respondent.

*PRESEr:--Sir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

(1) [1919] 3 W.W.R. 366. (2) 11919] 2 W.W.R. 792.
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SIMPSON v. TASKER-SIMPSON GRAIN CO. 9

ON APPEAL FROM THE APPELLATE DIVISION OF *pr 12, 13.

THE SUPREME COURT OF ALBERTA.

Evidence-Partnership-Claim of surviving partner-Onus probandi.

APPEAL from the judgment of the Supreme Court
of Alberta, Appellate Division, (1), affirming, on equal
division, the judgment of Walsh J. at the trial and main-
taining the counterclaim of the defendant, respondent.

The appellant claimed $8,147.99 for grain sold and de-
livered to the respondent. This claim was not disputed
by the respondent, but he fyled a counterclaim for a
greater amount claimed to be due him by appellant's
husband upon transactions made on behalf of an alleged
partnership between Tasker and Simpson, before the
incorporation of the respondent company, the claim hav-
ing been transferred by Tasker to the respondent. The
whole question was whether the evidence of Tasker as
to the existence of such partnership was sufficiently
corroborated to satisfy the "Alberta Evidence Act" in a
case of a claim against the executor of the estate of a
deceased person, as in the present case the appellant had
been named executrix of her husband's estate.

The trial judge found -in favor of the respondent,
and, the Appellate Division, upon an equal division of
the court, affirmed this judgment.

On the appeal by the plaintiff to the Supreme Court
of Canada, the court, after hearing counsel for both
parties, reserved judgment, and, at a subsequent
date, allowed the appeal with costs.

Appeal allowed with costs.
H. P. 0. Savary K.C. for the appellant.
G. H. Ross K.C. for the respondent.

*PREsmer:---Sir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

79089-42- (1) [1919] 3 W.W.R. 928.
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1920

*Feb. 11.
*Mar. 8. McNICHOL v. BURNS.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Negligence-Jury trial-Verdict-Inadequacy-Misdirection-Inter-
ference with an appeal.

APPEAL from the judgment of the Supreme Court
of Alberta, Appellate Division, (1), affirming the judg-
ment of the trial judge with a jury and maintaining
the appellant's (plaintiff's) action.*

The action is for damages for the death of appel-
lant's husband who was killed in a collision with a
motor truck belonging to the respondent. The ver-
dict of the jury, confirmed by the trial judge, awarded
the appellant $2,450 damages. The grounds of appeal,
before the Appellate Division and the Supreme Court
of Canada were inadequacy of the verdict and mis-
direction by the trial judge.

On the appeal by the plaintiff to the Supreme
Court of Canada, the court, after hearing counsel
for both parties, reserved judgment, and, at a subse-
quent date, dismissed the appeal with costs.

Appeal dismissed with costs.

R. B. Bennett K.C. for the appellant.

A. H. Clarke K.C. for the respondent.

*PRmsEr:-Sir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

(1) 15 Alta. L.R.1; [1919] 3 W.W.R. 621; 49 D.L.R. 132.
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1920

CUSHMAN MOTOR WORKS OF CANADA Feb. 10.

v. LAING,

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Sale-Farm machinery-Conditions-Misrepresentation-Use of ma-
chine-Right to rescission.

APPEAL from the judgment of the Supreme Court
of Alberta, Appellate Division (1), affirming the
judgment of Stuart J. at the trial (2) and dismissing
the appellant's, plaintiff's, action. The action is for
the recovery of a lien note given by the respondent as
part of the purchase price of a combination threshing
outfit. The respondent pleaded that the machine
did not fulfil the conditions and the warranties con-
tracted for.

The trial judge and the Appellate Division found as
a fact that the respondent never got the article he
bargained for and also found, in the circumstances of
this case, a sufficient explanation of the retention by
the respondent of the machine for a long period.

On the appeal by the plaintiff to the Supreme Court
of Canada, the court, after hearing counsel for both
parties, reserved judgment, and, at a subsequent date,
dismissed the appeal with costs.

Appeal dismissed with costs.

A. H. Clarke K.C. for the appellant.

J. W. McDonald K.C. for the respondent.

*PREsENr:-ir Louis Davies C.J. and Idington, Duff, Brodeur
and Mignault JJ.

(1) 15 Alta. L.R. 53; [1919] 3 (2) [1919] 2 W.W.R. 311.
W.W.R. 494; 49 D.L.R. 1.
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12 COCHRANE v. SCHETKY.
*Feb. 6.
*Mar. 8. ON -APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA.

Debtor-Creditor-Agreement-Resciasion-Fraud.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), reversing the judgment of
the trial judge, Hunter C.J. and maintaining the
respondent's, plaintiff's, action.

The appellant, a shareholder in the Acadia Limited
company, gave a promissory note of $7,250 in part
payment of stock; and the company entered into an
agreement with one C. who undertook to make the
collection of all similar notes, including the above.
Then C., with one E., obtained the incorporation of
the Union Funding Company. Later on, C. and E.
having virtual control of both companies, the com-
panies entered into an agreement whereby the Acadia
Limited transferred to the Union Funding Co. all the
promissory notes. After the Acadia Limited went into
liquidation, the appellant negotiated with the Union
Funding Company and recovered his note on payment
of $1,500. An action was taken by the liquidator of
the Acadia Limited for rescission of the agreement
between the two companies on the ground of fraud and
for a declaration that the appellant was in wrongful
possession of his note, such fraud being to his knowledge.

The trial judge dismissed the action; but this.judg-
ment was reversed by the Court of Appeal.

On appeal to the Supreme Court of Canada, the
judgment of the Court of Appeal was affirmed.

Appeal dismissed with costs.
Hellmuth K.C. for the appellant.
W. J. Baird for the respondent.

*PREsENr:-Sir Louis Davies C.J. and Idington, Duff, Anglin, Brodeur
and Mignault JJ. (1) 26 B.C. Rep. 257.
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WELLINGTON COLLIERY COMPANY v. PACI- 1920

FIC COAST COAL MINES. Feb. 5.
* a.8.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Evidence-Trespass-Verbal consent by one now deceased.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), reversing the judgment of
the trial judge, Murphy J. and dismissing the appel-
lant's, (plaintiff's), action.

The action is to recover damages for certain coal
which, it was alleged, the respondent had fraudulently,
secretly and wilfully taken from the appellant's
mine. The respondent urges that it was justified
doing so under a verbal agreement made with one
Coulson, then manager of the appellant..

The agreement was sworn to by two witnesses and
could not be contradicted on account of the death of
Coulson before the trial.

The trial judge, in rejecting the testimony of these
witnesses, stated that in justice to them and in order
"that the hands of any appellate tribunal may be
perfectly free," his conclusions "were not based on their
demeanour in the witness box nor on the manner in which
their evidence were given, but because he felt their
evidence could not be accepted in view of all the facts."
But this judgment was reversed by the Court of Appeal.

On appeal to the Supreme Court of Canada, the
judgment of the Court of Appeal was affirmed, Bro-
deur and Mignault JJ. dissenting.

Appeal dismissed with costs.
H. B. Robertson for the appellant.
Geoffrion K.C. and Brethour for the respondent.

*PREsir :--Sir Louis Davies C.J. and Idington, Anglin, Brodeur and
Mignault JJ. (1) [19191 3 W.W.R. 463.
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1920 JUKES v. DONALD.
*Oct. 26, 27.
*Nov. 2. ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Debtor and creditor-Chose in action-Guarantee-Assignment of debt-
Notice to surety, but not to primary debtor-Set-off.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), reversing the judgment of
the trial judge, Macdonald J., (2) and maintaining the
respondent's, plaintiff's, action.

The action was for recovery of moneys under a
covenant of guarantee which had been assigned to the
respondent. The appellant guaranteed payment of
moneys owing by J. After payment was due, the
debt and covenant of guarantee were assigned to the
respondent. A notice of the assignment was given
to the appellant, the guarantor, but not to J., the
primary debtor. The trial court and the Court of
Appeal- both held that this notice was sufficient to
enable recovery against the appellant. But the
Court of Appeal reversed the judgment of the trial
judge, finding that the moneys advanced to J. by E.
(to whom the guarantee was given) were really the
moneys of the respondent and not of the estate of
which E. was trustee and the respondent adminis-
tratrix; and hence on the assignment to respondent
the debt was hers in her own right; and the respondent
was entitled to a judgment on her action.

The Supreme Court of Canada, after hearing
counsel and reserving judgment, dismissed the appeal.

Appeal dismissed with costs.
Alfred Bull for the appellant.
F. H. Chrysler K.C. for the respondent.
*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin and

Mignault JJ.

(1) [1920] 2 W.W.R. 209. (2) [1919] 1 W.W.R. 169.
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1920

*Oct. 26.
GODSON v. GREER. *Nov. 2.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Principal and agent-Sale of ship-Commission.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1) affirming the judgment of
the trial judge, Clement J. and maintaining the
respondent's, plaintiff's, action.

The appellant promised the respondent a commis-
sion if respondent made sale of a ship. The respond-
ent employed a broker as sub-agent who mentioned
the matter to another broker and it was passed on
through others until, about nine months after the
agreement with the respondent, a broker to whom the
matter was mentioned came to the appellant and
made an arrangement directly with him resulting in a
purchaser being obtained. The respondent however
continued his services, which were accepted by the
appellant, up to the time of sale, and was of assistance
in procuring the government's consent to a transfer of
the ship to a foreign registry.

The Supreme Court of Canada, having heard counsel
and reserved judgment, dismissed the appeal.

Appeal dismissed with costs.

A. H. MacNeil K.C. for the appellant.

Eug. Lafleur K.C. for the respondent.

*PRESENT: ir Louis Davies C.J. and Idington, Duff, Anglin and
Mignault JJ. .

(1) [1920 2 W.W.R. 217.
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1920 THE CORPORATION OF THE DISTRICT OF
*Oct. 13,14. SURREY v. CAINE.
*Nov. 2.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Municipal law-Right to "resume"-Injunction-"The Municipal
Act" (B.C.) S. 1914, c. 52, s. 325.

APPEAL from the judgment of the Court of Appeal for
British Columbia (1), affirming the judgment of the trial
judge, Clement J. (1) and granting a perpetual in-
junction restraining the appellant from proceeding to
"resume" land.

The trial court and the Court of Appeal held that
certain land proposed to be taken by the municipality
from the respondent for part of a public road under
a "resumption" by-law pursuant to section 325 of the
"Municipal Act" came within the exception of this
section as being land "in use as gardens or otherwise
for the more convenient occupation of" the respond-
ent's buildings, and granted with costs a perpetual
injunction restraining the municipality from pro-
ceeding to "resume" the land.

The Supreme Court of Canada, after hearing counsel
and reserving judgment, dismissed the appeal; but the
injunction was modified so as to make it clear that the
defendant was not thereby precluded from instituting
expropriation proceedings as to all the land in question
or from asserting a right of resumption in a fresh pro-
ceeding as to certain portions of the respondent's land.

Appeai dismissed with costs.

W. N. Tilley K.C. for the appellant.

S. S. Taylor K.C. for the respondent.

*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

(1) [1920] 2 W.W.R. 681.
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STANDARD BANK OF CANADA v. McCROSSAN. 1920

*Oct. 14.
*Nov. 2.

ON APPEAL FROM THE COURT OF APPEAL, FOR BRITISH

COLUMBIA.

Bills and notes-Guarantee--ondition-Precedent or subsequent--
Parol evidence.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1) affirming the judgment of the
trial judge, Murphy J., which dismissed the appellant's,
plaintiff's, action.

The trial court and the Court of Appeal held that
the respondent was not liable on a guarantee signed
by him to secure an account to the appellant bank, on
the ground that when signing it he verbally stipulated
to the local bank manager as a condition of its use
against him that certain notes on which he was
liable as guarantor should be paid out of the funds to
be advinced, which was not done.

On the appeal by the plaintiff bank to the Supreme
Court of Canada, the court, after hearing counsel for
both parties reserved judgment, and, at a subsequent
date, the appeal was dismissed without costs, the
court being equally divided. Sir Louis Davies C.J.
and Idington and Brodeur JJ. were of opinion that,
according to the circumstances of the case, they
must accept the evidence of the respondent as to
the facts and conditions under which the guarantee
sued upon was handed to the bank, maintained as

*PRESENT.-S1' Louis Davies C.J. and Idington, Duff, Anglin
Brodeur and Mignault JJ.

(1) 11920] 2 W.W.R. 546.
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1920 it was by the trial judge and confirmed by the Court
STANDARD of Appeal; and therefore they were of opinion that
BANK 0Y
CANADA. the appeal should be dismissed. Anglin and Mignault

V.
MCCROSSAN. JJ., while not reversing the finding of facts of the

trial judge, held that, in view of all the circumstances
in evidence, the oral condition, to which the respondent
deposes, was not a condition precedent to the use of
his guarantee, but was rather a term of the guarantee,
at the highest of the nature of a condition subsequent,
and consequently that it could not be proved by
parol evidence. Duff J. concurred in the allowance
of the appeal.

Appeal dismissed without costs.

S. S. Taylor K.C. and F. G. T. Lucas for the appellant.

C. W. Craig K.C. for the respondent.
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McCREA 192o
*Nov. 18.

V.

NAPIERVILLE JUNCTION RAILWAY CO.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL

SIDE, PROVINCE OF QUEBEC.

Railway-Negligence--Station-Truck on the platform-Accident-
Arts. 1053, 1056. C.C.

APPEAL from the judgment of the Court of King's
Bench, Appeal side, province of Quebec (1) affirming
the judgment of the trial judge, Monet J., which dis-
missed the appellant's action.

The appellant brought an action against the respond-
ent company for $10,000 for herself and $10,000 for
her three children, as damages for the death of her
husband who was killed by a train of the respondent
company. The station agent at Napierville is also
the agent of an express company. On the arrival of
each train, he placed a truck on a earth elevation
near the tracks and placed in it the goods unloaded
from the train, in order that the persons interested
could take delivery of these goods. The appellant's
husband, who was expecting some goods, went near
the truck while speaking with a friend, and, in order
to examine the contents, placed himself between the
truck and the rails. He was then struck by a loco-
motive and instantly killed.

*PREsErr:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) Q.R. 29 K.B. 414.
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12 The trial judge dismissed the action, holding that
McCREA the appellant's husband was entirely at fault. The

NAmn-Rv Court of King's Bench affirmed this judgment.
JUNCTION

RAnwAY Co. The Supreme Court of Canada, at the conclusion
of the argument of the appellant's counsel and without
calling in the respondent's counsel, dismissed the
appeal.

Appeal dismissed with costs.

F. J. Bisaillon K.C..for the appellant.

F. L. Beique K.C. and Fred. Beique K.C. for the
respondent.
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VAN DYKE AND CO. v. HAINS. 1920

*Nov. 11.
ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL *Nov. 12.

SIDE, PROVINCE OF QUEBEC.

Workmen's Compensation Act-Industrial company-Pulp and paper
company-R.S.Q. (1909) Art. 7321.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), affirming
the judgment of the trial judge, Roy J., and main-
taining the respondent's action.

The respondent's son was killed, while he was
working for the appellant company. The respondent
made a petition to be allowed to sue the appellant
company under the "Workmen's Compensation Act."
He then brought an action for $2,500 against the
appellant, and the trial judge gave judgment for that
amount. Upon the appeal to the court of King's
Bench, the appellant urged principally the ground
that the respondent had neither alleged in his declara-
tion nor proved at the trial that the appellant company
was an industrial company and within the terms
of section 7321 of the Revised Statute of Quebec.
The Court of King's Bench dismissed the appeal.

The Supreme Court of Canada, after argument by
the appellant's counsel and the respondent's counsel,
submitting his case upon his factum, affirmed this
judgment and dismissed the appeal with costs.

Appeal dismissed with costs.

L. A. Cameron K.C. for the appellant.

Maurice Rousseau K.C. for the respondent.

*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin,
Brodeur and Mignault JJ.

(1) Q.R. 29 K.B. 460.
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1920 LAVIN v. GEFFEN.
*Nov. 5.
*Nov. 23.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Partnership-Oral agreement by one partner to buy other's interest-
Land-Statute of frauds-"The Partnership Ordinance," (N.W.T.)
Cons. Ord. [1905] c. 94, s. 24.

APPEAL from the judgment of the Supreme Court of
Alberta, Appellate Division, (1) reversing the judgment
of the trial judge, Scott J., who had dismissed the
respondent's action and ordering a new trial.

The respondent, plaintiff, and the appellant, defend-
ant, were carrying on business in partnership as
farmers, ranchers and general dealers in cattle. The
respondent alleged that the appellant orally agreed
to buy out the respondent's interest in the partnership
on certain terms and sued for the price agreed. The
appellant denied this, pleaded the statute of Frauds
and counterclaimed for an order dissolving the part-
nership and for an accounting. Upon the case coming
on for trial, the respondent admitted that among the
assets of the partnership was a leasehold interest in
some real estate. The trial judge then dismissed the
respondent's action holding that such an agreement
as the one in the present case was within the statute of
Frauds and must be in writing. The Appellate
Division held that such an oral agreement was not
within the statute, where there is nothing in the

*PREsENT.-ir Louis Davies C.J. and Idington, Duff, Anglin and
Mignault JJ.

(1) 15 Alta. L.R. 59; [1919] 3 W.W.R. 498, 584,
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partnership agreement to show that "contrary inten- 1920

tion" referred to in sec. 24 of "The Partnership Ordi- LAVIN

nance," which provides that unless such intention GEFFEN.

appears land which has become partnership property
shall be treated as between the partners as personal
estate.

The Supreme Court of Canada, after hearing
counsel for both parties, reserved judgment, and, at a
subsequent date, dismissed the appeal with costs,
Duff J. dissenting.

Appeal dismissed with costs.

A. McL. Sinclair K.C. for the appellant.

J. B. Barron for the respondent.
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1920 NOLAN
*Nov. 4, 5.
*Nov. 23.

V.

EMERSON-BRANTINGHAM IMPLEMENT CO.

ON APPEAL FROM THE APPELLATE DIVISION OF THE

SUPREME COURT OF ALBERTA.

Sale-Farm machinery-Statutory warranties-Breach-Quantum of
of damages-Return of goods.

APPEAL from the judgment of the Supreme Court
of Alberta, Appellate Division, (1) varying the judg-
ment of the trial judge, Stuart J.

The appellant purchased from the respondent farm
tractors and the action was brought by him for
rescission with damages, or, in the alternative, for

'damages for breach of warranty.

The trial judge held that a case had not been
made out for rescission, but awarded $5,910.20 as
damages, $4,610.20 as the full purchase price of
certain of the machines, $400 the amount paid for
freight, and $900 part of the purchase price of another
machine. The Appellate Division disallowed the
claim for freight and reduced the damages to $1,500;
Ives J. dissenting, held that the judgment below should
be varied by ordering the return to the respondent of
the machines in respect to which the trial judge had
awarded the whole purchase price as damages.

*PRESENT:-Sir Louis Davies C.J. and Idington, Duff, Anglin and
Mignault JJ.

(1) 15 Alta. L.R. 353; [1920] 2 W.W.R. 470.
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The Supreme Court of Canada, Sir Louis Davies 12

C.J. dissenting, allowed the appeal taken to this No1LA
I V.

court. It affirmed the judgment of the Appellate EANismo-
. BRANTIMoHAM

Division as to the second and third items of the first IMPLEMENT
Co.-

judgment but it increased the damages to the sum -i
of $4,910.20. But the Supreme Court of Canada
also held that, inasmuch as the appellant was receiving
back the entire purchase price of four tractors, he
should allow the respondent to take back such of
them as are still under his control and should account
for the net proceeds of any of them of which he may
have disposed.

Appeal allowed with costs.

A. McL. Sinclair K.C. for the appellant.

A. H. Clarke K.C. and Edmanson for the respondent.
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1920

*Oct. 20, 21.
*Nov. 23. RODGERS v. WILLIAMS.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Principal and agent-Sale of property-Commission-Judgment against
other-Res judicata.

APPEAL from the judgment of the Court of Appeal
for British Columbia, (1) reversing the judgment of
the trial judge, Murphy J., and maintaining the
respondent's, plaintiff's, action.

The appellant and one H. owned all the shares of
a mining company. The appellant made a contract
with the respondent by which he undertook to pay
respondent a commission of $10,000 for the sale of the
mining property. The respondent procured a pur-
chaser. At the appellant's suggestion, the respondent
brought action against H. and obtained judgment
for $10,000, which he could not enforce in New York,
where H. resided. The respondent then sued the
appellant for $10,000.

The trial judge dismissed the action but the Court
of Appeal allowed the appeal and directed judgment
to be entered for the plaintiff.

The appeal to the Supreme Court of Canada was
dismissed.

Appeal dismissed with costs.

Geo. F. Henderson K.C. and J. G. Gibson for the
appellant.

J. J. Taylor K.C. for the respondent.

*PRESENT:-Idington, Duff, Anglin, Brodeur and Mignault JJ.

(1) [1920] 2 W.W.R. 944.
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ADMIRALTY LAW-Repairs-on ship-
Arrest pending repairs-Work after arrest
-Lien-Priority. ] While shipwrights,
under contract with the owner, were
working on a ship she was arrested in an
action by creditors and eventually sold.
The shipwrights were left in possession
and, without any order from the court,
completed the work and claimed payment
in full from the proceeds of sale on the
value of work done and materials supplied
after as well as before the arrest.-Held,
Idington and Brodeur JJ.. dissenting,
that the shipwrights having acted in good
faith their claim in respect to the work
done after the arrest so far as the selling
value of the ship was thereby increased
should be allowed in priority to that of
the creditors.-Per Idington J. If it can
be established that the creditors knew or
should have known that the shipwrights
had continued the work in good faith
believing that they could share in the
proceeds of sale for payment, the ship-
wrights and creditors should share in
the fund pro rata. Failing to establish
such knowledge the claim of the creditors
should be restricted to the selling value of
the ship at the date of the arrest and the
shipwrights be paid out of the balance of
the proceeds of sale.-Per Brodeur J.
The shipwrights have no priority in
respect to the later work but should rank
pari passu with the creditors on the whole
fund.-Judgment of the Exchequer Court
(19 Ex. C.R. 259) varied. MONTREAL
DRY DOCKS AND SHIP REPAIRING CO. V.
HALIFAx SHIPYARDS LTD.......... 359

AGENT
See PRINCIPAL AND AGENT-

APPEAL-Jurisdiction-Title to land-
Future rights-Timber limits-Valuation
roll.] In an action to set aside a valuation
roll, the appellants alleged that as to
some of the properties assessed they
owned neither the soil nor the right to
cut timber, and as to the others, owning
merely the right to cut timber, they
complained that the corporation had
undertaken to value the right to cut
timber separately from the soil and to
assess them as owners of such right.-

79389--44

APPEAL-concluded.
Held, Idington J. dissenting, that there
is jurisdiction in the Supreme Court of
Canada to entertain the appeal. The
right to cut timber is an immovable
right and rights in future in respect
thereto are involved. BREAKEY V. COR-
PORATION OF METGEMETTE-NORD... 302
2- Jurisdiction-Criminal law-Bail-
Estreat of recognizance-Criminal matter.]
The judgment of a provincial court of
final resort on an application to set aside
on order estreating a recognizance given
by a person charged with a criminal
offence for his appearance to stand trial
is a judgment in a "criminal case" from
which no appeal is given by the Criminal
Code. Idington J. dissents. PETROPO-
LIS v. THE KING.................. 342
3-Municipal Corporation -By-law -
Validity- Residential Street -Garage -
Constitutional law-Construction-Appeal
-Jurisdiction- (Que.) 1 Geo. V., 2nd
secs., c. 60-(Que.) 3 Geo. V., c. 54-(Que.)
62 Vict., c. 58--"Charter of the City of
Montreal," s.s. 299, 300, s.s. 44, 44a, 55,
and 300c-"Ontario Municipal Act,"
R.S.O., 1914, c. 192, s. 406, s.s. 10-
C.C Acts, 406, 407, 1065, 1066...... 393

See MUNICIPAL CORPORATION 2.

4-Jurisdiction-Consolidation of act-
ions-Arts. 281 and 292 C.P.C ...... 523

See NEGLIGENCE 3.

ASSESSMENT AND TAXES-Fixed
Valuation-School rates.] In the Town of
Edmundston, N.B., the school rates are
levied and collected by the school trustees
and the general municipal taxes by the
town officials. By a contract, validated
by Act of the legislature, between the
town and the Fraser Companies, the
school Trustees not being parties, the
valuation of the companies, property for
assessment purposes was fixed at $100,000.
-Held, affirming the judgment of the
Appeal Division (46 N.B. Rep. 506) that
this limitation does not apply to the
valuation of the property for levying
school rates. FRASER COMPANIEs LTD. v.
TRUSTEES OF SCHOOL DISTRICT No. 1
OF MADAWASKA................... 351
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ASSESSMENT AND TAXES-con.
2-Mineral lands - Income - Sinking
and deepening oil or gas* wells-Expendi-
ture-Capital account.] In operating oil
or gas wells in Ontario the expenditure
for sinking new, or deepening existing,
wells is expenditure on capital account
and cannot be deducted from earnings
to arrive at the net income that may be
assessed under the provisions of R.S.O.
[1914] ch. 195, sec. 40 (6).-Judgment of
the Appellate Division (47 Ont. L.R. 1)
affirmed. THE UNION NATURAL GAS
Co. oF CANADA v. THE CORPORATION OF
THE TOWNSHIP OF DOVER .......... 640

BILLS AND NOTES-Guarantee-Con-
dition-Precedent or subsequent-Parol
evidence. STANDARD BANK OF CANADA V.
MOCROSSAN................... 655

CARRIERS-Liability-Damages-Bill of
Lading-Cost price-Market value-Arts.
1073, 1074, 1675 C.C.] Where a bill of
lading contains the following clause:
"The amount of loss or damage for which
any carrier is liable shall be computed
on the basis of the value of the goods at
the time and place of shipment," the
damages occasioned by the loss of a
shipment of goods must be calculated at
the market value of these goods at the
time and place of shipment, and not at
the cost price of the goods to the owner
at the place where he bought them plus
the charges for freight.-Judgment of
the Court of King's Bench .(Q.R. 29 K.
B. 186) reversed. MUTUAL CorroN AND
WOOL WASTE Co. v. THE CANADA STEAM-
sHIP LINEB. ...................... 442

2-Passengers-Fares-Railways-Board
Pixin rates...................... 216

See RAILwAY 1.

3-Drunken passagers-Ejectment from
tram............................ 310

See RAILWAY 2.

CASES

1-Allumettes de Drummondville, Limi-
tde, v. Boivin (Q.R. 28 K.B. 486)
affirm ed.......................... 553

See SALE 3.

CASES-continued.
2-Bailey v. City of Victoria ([19191
3 W.W.R. 19) reversed............ 38

See MUNICIPAL CORPORATION 1.

3- Bainton v. Hallam, Limited (45
Ont. L.R. 483) affirmed ........... 325

See SALE 2.

4-Barthe v. Alleyn-Sharples (Q.R. 56
S.C. 301) restored................. 1

See CONSTITUTIONAL LAw 1.

5 Breakey v. Corporation of Metgermette-
Nord (Q.R. 29 K.B. 309) quashed in
part ............................... 302

See APPEAL 1.

6-Cardigan County Council, in re (59
J.P. 792) appl.................... 456

See CONSTITUTIOTAL LAw 3.

7--Cochrane v. Schetky (26 B.C. Rep.
257) affirmed.................. 650

See DEBTOR AND CREDITOR 1.

8---Curley v. Latreille (Q.R. 28 K.B.
388) affirmed.................. 131

See NEGLIGENCE 1.

9- Cushman Motor Works of Canada
v. Laing (15 Alta. L.R. 53) affirmed. 649

See SALE 6.

10-Davidson v. Sharpe (12 Sask. L.
R. 183) affirmed .................. 72

See SALE 1.

11- Desrosiers v. the King (18 Ex. C.
R. 461) reversed............... 105

See PRINCIPAL AND AGENT 1.

12-Dunn v. Dominion Atlantic Ry.
Co. (53 N.S. Rep. 88) reversed...... 310

See RAILWAY 2.

13-Faulkner v. Faulkner (46 Ont. L.
R. 69) affirmed................... 386

S66 WILL.
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CASES-continued.
14--Fraser Companies Ltd. v. Trustees
of School District No. 1 of Madawaska
(46 N.B. Rep. 506) affirmed ........ 351

See ASSESSMENT AND TAXES 1.

15-Gauvreau v. Page (Q.R. 27 K.B.
490) affirmed..................... 181

See HIGHWAYS 1.

16--Godson v. Greer ([1920] 2 W.W.R.
217) affirmed..................... 653

See PRINCIPAL AND AGENT 2.

17-Gold v. Stover ([1919] 3 W.W.R.
303) affirmed in part............... 623

See SALE 4.

18- Grand Trunk Pac. Co. v. Dearborn
(58 Can. S.C.R. 315) fol............ 416

See VENDOR AND PURCHASER.

19---Great North Westsrn Telegraph
Co. v. Tremblay .................. 597
See WORKMEN'S COMPENSATION ACT 2.

20-Harvey v. Dominion Textile Co. (59
Can. S.C.R. 508) fol............... 181

See HIGHWAYS 1.

21-Heichman v. National Trust Co.
(13 Sask. L.R. 22) affirmed........ 428

See MARRIAGE.

22-Henderson v. Strang (45 Ont.
L.R. 215) affirmed ................ 201

See COMPANY 1.

23-International Typesetting Machine
Co. v. Foster ((1919] 2 W.W.R. 652)
affirmed.......................... 416

See COMPANY 2.

24-Jukes v. Donald ([1920] 2 W.W.R.
209) affirmed..................... 652

See DEBTOR AND CREDITOR 2.

25- Lavin v. Geffen (15 Alta. L.R.
59) affirmed...................... 660

See PARTNERSHIP.
7908941 j

CASES-continued.
26-Montreal, City of, v. Morgan
(Q.R. 29 K.B. 124) reversed...... 393

See MUNICIPAL CORPORATION 2.

27-Montreal Cotton and Wool Waste
Co. v. The Canada Steamship Lines
(Q.R. 29 K.B. 186) reversed........ 442

See CARRIERS.

28-Montreal Dry Docks and Ship
Repairing Co. v. Halifax Shipyards
Ltd. (19 Ex. C.R. 259) varied....... .359

See ADMIRALTY LAW.

29-McCrea v. Napierville Junction
Railway Co. (Q.R. 29 K.B. 414)
affirmed............................ 657

See RAILWAY 4.
I

30-McNichol v. Burns (15 Alta. L.
R. 1) affirmed.................... 648

See NEGLIGENCE 5.

31-Natioal Mortgage Co. v. Ralston
(59 Can. S.C.R. 219) fol .......... 38

See MUNICIPAL CORPORATION 1.

32-Nolan v. Emerson-Brantingham
Implement Co. (15 Alta. L.R. 353)
reversed......................... 662

See SALE 7.

33-Nozick v. Denny ([1919] 3 W.W.
R. 366) reversed.................. 646

See SALE 5.

34--4Otiawa Electric Ry. Co. v. Town-
ship of Nepean ................... 216

See RAILWAY 1.

35- Petropolis v. The King (53 N.S.
Rep. 309) affirmed........342

See APPEAL 2.

36- Price Bros. and Co. and The
Board of Commerce, in re............ 265

See CONSTITUTIONAL LAW 2.

INDEX. 667
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CASES-continued.
37-Rodgers v. Williams ([19201 2
W.W.R. 944) affirmed............. .664

See PRINCIPAL AND AGENT 3.

38---Salt v. Town of Cardston (15 Alta.
L.R. 31) reversed................ 612

See MUNICIPAL CORPORATION 3.

39--Simpson v. Tasker-Simpson Grain
Co. ([1919] 3 W.W.R. 928) reversed.. 647

See EVIDENCE 1.

40--Standard Bank of Canada v. Mc-
Crossan ([1920] 2 W. W. R. 546)
affirm ed.......................... 655

See BILLS AND NOTES.

41-St. Lawrence Bridge Co. v. Lewis 565
See WORKMEN'S COMPENSATION ACT.

42-Surrey, Corporation of the District
of, v. Caine ([1920] 2 W. W. R. 681
affirmed...................... 654

See MUNICIPAL CORPORATION 5.

43-Theatre Amusement Co. v. Reid
(12 Sask. L.R. 174) affirmed....... 92

See LANDLORD AND TENANT 1.

44-Toronto, City of. v. Virgo ([1896] A.C.
88) ref....................... 393

See MUNICIPAL CORPORATION 2.

45- Union Natural Gas Co. of Canada
v. The Corporation of the Township of
Dover (47 Ont. L.R. 1) affirmed ..... 640

See ASSESSMENT AND TAXEs 2.

46-Van Dyke and Co. v. Haines
(Q.R. 29 K.B. 460) affirmed........ 659

See WORKMEN'S COMPENSATION ACT 3.

47-Victoria, City of. v. Mackay (56 Can.
S.C.R. 524) fol.................... 38

See MUNICIPAL CORPORATION 1.

48-Wabash Railway Co. v. Follick
(45 Ont. L.R. 528) affirmed........ 375

See NEGLIGENCE 2.

CASES-concluded.
49- Ward v. Henry (Q.R. 28 K.B.
159) affirmed..................... . 645

See LANDLORD AND TENANT. 2.

50-Watt & Scott Ltd. v. City of Mont-
real (Q.R. 29 K.B. 338) reversed. . . . 523

See NEGLIGENCE 3.

51-Wellington Colliery Co. v. Pacific
Coast Coal Mines ([1919] 3 W.W.R. 463)
affirm ed.......................... 651

See EVIDENCE 2.

CIVIL CODE

1- Art. 6 (Preliminary Title) . .. 1
See CONSTITUTIONAL LAw 1.

2- Arts. 406, 407 (Ownership) and
1065, 1066 (obligations) ............ 393

See MUNICIPAL CORPORATION 2.

3- Arts. 1053 and 1054 (offences and
quasi-offences)..................... 131

See NEGLIGENCE 1.

4-Arts. 1053, 1054 (offences and
quasi-offences); 1614 (Lease and Hire)
and 2615 (Final provisions) ........ 523

See NEGLIGENCE 3.

5--Arts. 1073, 1074 (Obligations) and
1675 (Carriers)................... 442

See CARRIERS.

6-Arts. 1152, 1162, 1164 (Obligations);
1496, 1526 (Sale); and 1644 (Lease and
H ire)............................ 553

See SALE 3.

7-Arts. 1716 and 1727 (Mandate). 105
See PRINCIPAL.AND AGENT 1.

8-Arts. 2224 and 2227 (Interruption
of prescription) ................... 597
See WORKMEN'S COMPENSATION ACT 2.
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CODE OF CIVIL PROCEDURE

1- Art. 117 (Summons) ......... 597
See WORKMEN'S COMPENSATION ACT 2.

2-Arts. 281 (Peremption of suits) and
292 (Joinder of actions) ........ ... .523

See NEGLIGENCE 3.

COMPANY-Payment for shares-
Loan to shareholders-Action by share-
holder.-Status.] A company, with a capi-
tal of $100,000, was formed to take over
the business of J. B. H. & Co., in Toronto.
S., a merchant of Glasgow, Scot., sub-
scribes for $51,000 worth of the stock, it
being agreed, as evidenced by a by-law of'
the company, that the money paid for it
should be deposited with the firm of
S. & Son, Glasgow, aid used to finance
the company,s purchases in Europe.
S. sent to Toronto his cheque for $51,000
and it was indorsed by the company
and remitted to the Glasgow firm.
Some years after J. B. H. started a new
business, and his wife, a shareholder in
the company, brought an action, on
behalf of all shareholders, to compel S.
to pay the $51,000 to the company, and
for a declaration that S., who had been
president of the company since its
organization, had never qualified as a
director and all the acts of the company
were, therefore, illegal and void.-Held,
that the plaintiff, a minority shareholder,
could not maintain the action against the
will of the majority after acquiescence in
and benefit from the operations of the
company and the agreement as to the
disposition of the cheque for $51,000.-
Held, also, Davies C. J. dubitante and
Duff J. expressing no opinion that the
cheque for $51,000 accepted by the
company as such constituted a valid
payment by S. for his 510 shares and its
remittance to the firm of S. & Son was
not a loan by the company of the amount
to S., a shareholder, prohibited by sec.
29 of the Companies Act.-Judgment of
the Appellate Division (45 Ont. L.R.
215) reversing that at the trial (43 Ont.
L.R. 617) affirmed. HENDERSON V.

STRANG... ....................... 201

CONSTITUTIONAL LAW-Succession
duty-Situs of property-"Direct taxation
within the province"-B. N.A. Act, 1867,
s. 92, s.s. 2-4 Geo. V., c. 10 (Que.)-
Art. 6 C.C.1 The Quebec Succession Duty
Act (4 Geo. V., c. 10) imposes succession

CONSTITUTIONAL LAW-continued.
duties upon "all transmissions within the
province, owing to the death of a person
domiciled therein, of movable property
locally situate outside the province at
the time of such death."-Held that the
statute is intra vires of the iegislative
authority of the province over taxation,
conferred by subsection 2 of section 92
of the B.N.A. Act, the succession duty
imposed being "direct taxation within
the province."-Judgment of the Court of
King's Bench reversed. BARTHE V.
ALLEYN-SHARPLES................. 1

2 - Parliament- Order-in-Council -
Newsprint-" Necessary of life"-Mea-
sures necessitated in real war-"War
Measures Act, 1914"-"The Board of
Commerce Act," 9 & 10 Geo. V., c. 37-
"The Combines and Fair prices Act,
1919," 9 & 10 Geo. V., c. 45, 9 & 10 Geo.
V., c. 63.] The appellant appeals from
an order of the Board of Commerce of
Canada dated 6th of February, 1920.
The Board, after declaring newsprint
to be "a necessary of life," by clause 1
prohibits the appellant from taking any
price exceeding $80 per ton for news-
print, and declares that any price in
excess of that sum "shall be deemed to
include unfair profit;" by clause 2, it
forbids the appellant accumulating and
witholding from sale any quantity of
newsprint beyond an amount reasonably
required for the ordinary purposes of its
business; and by clause 4, the appellant
is required by the Board to furnish at
certain times and at fixed prices defined
quantities of newsprint to designated
purchasers.-Held, Brodeur J. expressing
no opinion, that clauses 1 and 2 of the
order hadenot been made by the Board
in the exercise of jurisdiction conferred
on it by "The Combines and Fair Prices
Act," as newsprint could not be deemed
to be "a necessary of life." Ejusdem
generis rule applied.-Per Brodeur J.-
"The Combines and Fair Prices Act" is
ultra vires of the Parliament of Canada.
Held, also, that clause 4 of the order
could not have been deemed necessary
"by reason of the existence of real * *
war * * for the security, defence,
peace, order and welfare of Canada," and
that an order-in-council purporting to
confer on the Paper Controller juris-
diction to make it therefore transcended
the power vested in the Governor-in-
Council by s. 6 of the "War Measures

INDEX. 669
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CONSTITUTIONAL LAW-continued.
Act, 1914." Mignault J. dissenting.-
Per Idington J. The control of news-
print has to do neither with "trading
exportation, importation, production and
manufacture," nor with the "appropria-
tion, control, forfeiture and disposition of
property and of the use thereof," and is
therefore not within the ambit of s. 6 of
the "War Measures Act, 1914." "Pulp
and Paper Control" was improperly
reserved from the repeal, on December
20th, 1919, of orders-in-council passed
under that statute.-Per Anglin J.
While the statute 9 & 10 Geo. V., c. 63,
purports to confirm certain orders-in-
council therein cited, it neither vests,
nor authorizes to be vested, in the
Paper Controller for future exercise,
powers wider than might be conferred
under the "War Measures Act, 1914."
In re PRICE BROS. AND CO. AND THE
BOARD OF COMMERCE .............. 265

3- Legislative powers of Parliament-
Combines and Fair Prices Act, 9 & 10
Geo. V., c. 45, s.s. 18 and 22-Regulation
of Trade and Commerce-Criminal law-
Peace order and good government.] A case
stated for the opinion of the Supreme
Court of Canada under sec. 32 of the
Board of Commerce Act should not
submit abstract questions but should
state the facts of some matter pending
before the Board and submit questions
of law or jurisdiction arising when con-
sidering the same. In re Cardigan
County Council, (54 J.P. 792), appl.
By sec. 18 of The Combines and Fair
Prices Act, 1919, the Board of Commerce
is empowered to inquire into and prohibit
the making of unfair profits on the
holding or disposition of necessaries of
life, and practices with respedt to such
holding or disposition calculated to
unfairly enhance the cost of such neces-
saries. The Board made an order restrain-
ing and prohibiting certain manufact-
urers of clothing from omitting or refusing
to offer for sale in the city of Ottawa
their commodities at prices not higher
than are reasonable and just; offering the
same for sale at prices higher than are
reasonable and just; and marking for
sale by retail said commodities at prices
ascertained by the addition to cost of
fifty per cent or more or made up of cost
plus a gross profit of a percentage greater
than by the order recognized as fair or a
percentage indicated as unfair.-Held,

CONSTITUTIONAL LAW-concluded.
per Davies C.J., Anglin and Mignault
J.J., Idington, Duff and Brodeur J.J.
contra that the Board had authority
to make the order; that Parliament had
power to confer the authority on the
Board by its jurisdiction to make laws
for."the regulation of Trade and Com-
merce" and for "the peace, order and
good government of Canada" and pos-
sibly, except as to the power of the Board
to inquire into trade matters, by its
jurisdiction to legislate on "Criminal
Law." By sec. 38 of the Board of
Commerce Act the Board is authorized
to require that any order it issues shall
be made a rule of the Exchequer Court
or of any superior court of a province.-
Held, per Davies C.J., Anglin and Mig-
nault JJ., Idington, Duff and Brodeur
JJ. expressing no opinion, that Parlia-
ment may, in passing legislation within
its jurisdiction, impose duties upon any
subjects of the Dominion including
officials of provincial courts and that the
Board could validly exercise the power so
conferred. In re THE BOARD OF COM-
MERCE ACT AND THE COMBINES AND
FAm PRICES ACT OF 1919.......... 456

4- Municipal Corporation- By-law -
Validity-Residential Street - Garage-
Constitutional law-Construction-Appeal
-Jurisdiction-(Que.) 1 Geo. V., 2nd
secs., c. 60--(Que.) 3 Geo. V., c. 54-
(Que.) 62 Vict., c. 58-"Charter of the
City of Montreal," s.s. 299, 300, s.s. 44,
44a, 55, and 300c-"Ontario Municipal
Act," R.S.O., 1914, c. 192, s. 406, s.s.
10-. Arts. 406, 407, 1065, 1066 C.C. 393

See MUNICIPAL CORPORATION 2.

CRIMINAL LAW - Appeal - Jurisdic-
tion-Bail-Estreat of recognizance-
Criminal matter................... 342

See APPEAL 2.

DEDICATION-Highway-Intention -
Acceptance-Public user ........... 38

See MUNICIPAL CORPORATION 1.

2- Highways- User- Prescription -
"Chemin de tolerance"-Municipal road-
Constitutional law-"Municipal and Road
Act of Lower Canada," (C.) 1855, 18
Vict., c. 100, s. 41, 8.8. 8 and 9-Arts.
749 and 750, Municipal Code ....... 181

See HIGHWAYS 1.
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DEBTOR AND CREDITOR-Agree-
ment - Rescission - Fraud. COCHRANE
v. SCHETKY....................... 650

2--Chose in action-Guarantee-Assign-
ment of d&bt-Notice to surety, but not to
primary debtor-Set-off. JUKEs v. DoN-
ALD.............................. 652

EVIDENCE-Partnership-Claim of sur-
viving partner-Onus probandi. SIMPSON
v. TASKER-SIMPSON GRAIN Co ..... 647

2-Trespas-Verbal consent by one now
deceased. WELLINGTON COLLIERY CO. v.
PACIFIC COAST COAL MINES ....... 651

HIGHWAYS-Dedication- User-Pre-
scription-"Chemin de tolerance"-Muni-
cipal road-Constitutional law-"Muni-
cipal and Road Act of Lower Canada,"
(C.)1855, 18 Vict., c. 100, s. 41, s.s. 8 and
9-Arts. 749 and 750, Municipal Code.]
The appellant dug a well and laid a water
pipe on a certain road and the respondent
took against him an action negatoire de
servitude, alleging ownership in the land.
The appellant's plea was that the road
had been a public highway for over forty
years and thus became the property of
the corporation either by dedication or
by prescription of thirty years; he also
invoked the prescription of ten years
enacted by the statute 18 Vict. c. 100
and he further alleged that he had
obtained the permission of the Municipal
Council.-Held, that there had been no
dedication, as the existence of the neces-
sary animus dedicandi on the part of the
respondent or his predecessors in title
has not been established, and that the
prescription of thirty years could not be
invoked as the possession of the public
as owner was neither exclusive nor
unequivocal.-Semble, per Anglin, J.,
that, under the law of Quebec, a highway
may be -created by dedication. Brodeur
J., contra and Mignault J dubitante.-
Per Anglin, Brodeur and iMignault JJ.
The sub-sections 8 and 9 of 18 Vict., c.
100, s. 41, are applicable only to roads
which have been in existence and in
public use for ten years before the first of
July, 1855. Harvey v. The Dominion
Textile Co. (59 Can. S.C.R. 508) fol-
lowed.-Per Anglin, Brodeur and Mig-
nault JJ. Even if the road was a chemin
de tolerance subject to articles 749 and
750 of the former municipal code, the

HIGHWAYS-concluded.
ownership of the land still remained in
the respondent and the appellant had
no right to do the works complained of.-
Judgment of the Court of King's Bench
(Q.R. 27 K.B. 490) affirmed. GAUV-
REAU V. PAGE..................... 181

2-Dedication-Intention-Acceptance-
Public user...... .............. 38

See MUNICIPAL CORPORATION 1.

3- Municipal corporation - Negli-
gence- Non-repairs-Municipal electric
light system-Construction-"The Muni-
cipal Ordinance, (N.W.T.), Cons. Ord.,
(1905) c. 70, s. 87-Alta. S. (1907), c.
37, s. 20..................... 612

See MUNICIPAL CORPORATION 3.

JURISDICTION
See APPEAL.

LANDLORD AND TENANT-Goods sub-
ject to lien-note-Distress for rent-Refusal
to deliver to lien-holder--Conversion-
Damages-"Act respecting Distress for
Rent and Extra Judicial Seizure," R.S.,
Sask. (1909) c. 51, S. 4-"An Act respect-
ing Conditional Sales of Goods," R.S.
Sask. 1909), c. 145.] The appellant held
an unpaid vendor's lien on certain
chattel property in a theatre occupied by
F. as tenant of the respondent R. The
lien was invalid as against execution
creditors of F. because of a defect in the
affidavit of bona fides. These goods were
first destrained under a distress warrant,
issued out of the Police Magistrate's
Court, to satisfy claims for wages.
Later on the same day, the respondent
R. issued a distress warrant for rent to
the respondent D., who seized the same
chattels. A few days later and before
the first seizure was abandoned the
appellant asked the respondent b. to
deliver up possession of the goods, which
demand was refused. After the police
seizure was abandoned, the appellant
took this action in damages for conversion
of its property, alleging that if it had been
able to obtain possession prior to execu-
tion the defect in its lien would have been
cured.-Held, Duff J. dissenting, that
under the circumstances, the refusal of
D. to surrender the goods did not amount
to conversion.-Per Anglin, Brodeur
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LANDLORD AND TENNANT-con.
and Mignault JJ. The evidence does
not establish that the respondents were
in a position to give possession of the
goods at the time the only demand for
possession was made by the appellant.-
Judgment of the Court of Appeal (12
Sask. L.R. 174) affirmed, Duff J. dissent-
ing. THEATRE AMUSEMENT Co. V.
REID......................... 92

2-Fire- Liability- Fault-Presump-
tion-Art. 1629 C.C. WARD v. HENRY 645

LIEN-Distress for rent-Lien on goods-
Refusal to deliver-Conversion-Damages

........ ............ 92
See LANDLORD AND TENANT.

2- Shipwright-Repairs on ship-Arrest
pending- Priority.................. 359

See ADMIRALTY LAW.

MARRIAGE - Contract - Ante-nuptial
representations-Administrators.] H.,
desiring to marry S.'s daughter, went
with S. to H.'s father, who verbally told
them he was giving to H. some land and
certain chattels. S. then consented to
the marriage, which took place after-
wards. H. and his wife resided on the
land and brought there some of the
chattels but after H.'s death, his father
removed them.-Held, that H.'s admin-
istrators could enforce the transfer of the
land and the recovery of the chattels
against H.'s father.-Held, also, that
H.'s father was bound to make good his
representations on the faith of which the
marriage took place. Mignault J. dubi-
tante.-Per Mignault J. The ante-
nuptial promise by the father was a
contract of gift and the subsequent
marriage was a valuable consideration to
support it.-Judgment of the Court of
Appeal (13 Sask. L.R. 22; [1920] 1 W.W.R.
220) affirmed. HEICHMAN v. NATIONAL
TRUST Co.................... 428

MASTER AND SERVANT - Negli-
gence- Use of motor car-Disobedience-
"Joy ride"-Act in course of employ-
ment-Master's liability-Civil law cases-
English decisions-Arts. 1053 and 1054
C.C.-Art. 1384 C.N.-(Que.) 3 Geo.
V., c. 19, s. 3.................. 131

See NEGLIGENCE 1.

MUNICIPAL CORPORATION-High-
way - Dedication - Intention - Accept-
ance-Public user-Registration-Pending
application-Priorities-By-law---Publica-
tion-"Municipal Act," R.S.B.C., 1911,
c. 170, s. 53, s.s. 145a, 176, s.s. 140, 147,
399-'"Land Registry Act," RS.B.C., 1911,
c. 127, s.s. 22, 34, 104, 114.] The second
paragraph of s.s. 176 of s. 53 of the
"Municipal Act" provides that "every
by-law * * * shall, before coming
into effect, be published in the Gazette
* * * "-Held, that this provision
implies the publication of the by-law in
extenso. City of Victoria v. Mackay (56
Can. S.C.R. 524) followed.-Held, also,
Idington and Brodeur JJ. dissenting,
that, under the circumstances of this
case, the necessary conditions to establish
a public highway by dedication were not
satisfied.-Per Duff, Anglin and Mig-
nault JJ.-In order that a public highway
may be established by dedication, two
concurrent conditions must be satisfied;
there must be on the part of the owner
the actual intention to dedicate; and it
must appear that the intention was
carried out by the way being thrown
open to the public and that the way has
been accepted by the public.-Per Duff,
Anglin and Mignault JJ. Such accept-
ance by the public can only be established
by proof of public user, or per Duff and
Anglin JJ. by the act of some public
authority done in the execution of
statutory powers.- Per Duff, Anglin
and Mignault JJ. The Registrar having
declined to act upon the city respondent's
application for registration of its title
and no steps having been taken by it
to appeal from this refusal under s. 114
of the "Land Registry Act," it is not
now open to the respondent to allege
that the appellant's mortgage, though
registered under such application, must
be taken subject to a pending registra-
tion. National Mortgage Co. v. Rolston
(59 Can. S.C.R. 219) followed.-Per
Idington and Brodeur JJ. dissenting.-
The deed of sale by the owner to the city
respondent, passed for the purpose of
constituting the land sold part of a high-
way, being an abandonment of the
property to the public use, and the
payment by the respondent of . the
purchase price being an acceptance by
the public or some one in authority to
represent it, constitute a dedication of
the land for the use of the public as a
highway.-Judgment of the Court of

672 INDEX.



S.C.R. VOL. LX.]

MUNICIPAL CORPORATION-con.
Appeal ([1919] 3 W.W.R. 19) reversed,
Idington and Brodeur JJ. dissenting.
BAILEY V. CIrY OF VICTORIA ......... 38

2 - By-law - Validity - Residential
Street-Garage--Constitutional law-Con-
struction-Appeal-Jurisdiction- (Que.)
1 Geo. V., 2nd sess., c. 60-(Que.) 3 Geo.
V., c. 54-(Que.) 62 Vict., c. 58-"Charter
of the City of Montreal," ss. 299, 300,
8.s. 44, 44a, 55, and 300c-"Ontario
Municipal -Act," R.S.O., 1914, c. 192,
s. *406, s.s. 10-Arts. 406, 407, 1065,
1066 C.C.] Subsection 44a of section 300
of the "Charter of the City of Montreal"
empowers the municipal corporation "to
regulate the kind of buildings that may
be erected on certain streets * * *."
By-law No. 570, passed by the appellant,
enacts that "the following streets are
reserved exclusively for residential pur-
poses" and that "every person offending
against the above provision shall be
liable to a fine * * * and in default of
immediate payment, * * * to
imprisonment. * * * ." Held,
Idington and Duff JJ. dissenting, that
such by-law is valid and effectual, as a
regulation passed under s.s. 44a, to
prevent the construction, on the streets
named in the by-law, of any buildings
other than residential ones and to pro-
hibit the erection there of a public garage.
Per Anglin, Brodeur and Mignault JJ.-
The recovery of the penalties prescribed
in the by-law was not meant to be the
sole remedy available for its enforcement;
and the demand for the demolition or
undoing of anything done in breach of
the obligation which it imposes falls
within the purview of art. 1066 C.C.
Idington J. contra.-Per Anglin J.-Power
to regulate does not imply, generally,
power to prohibit (City of Toronto v.
Virgo, [1896] A.C. 88); but it necessarily
implies power to restrain 'the doing of
that which is contrary to the regulation
authorized, and, in that sense and to
that extent, involves the power to
prohibit.-Per Anglin, Brodeur and Mig-
nault JJ.-There is jurisdiction in the
Supreme Court of Canada to entertain
this appeal, as the matter in controversy
affects the future rights of the respondent
as to the use and employment of his
property. Idington J. dubitante. Judg-
ment of the Court of King's Bench,
(Q.R. 29 K.B. 124) reversed, Idington
and Duff JJ. dissenting. CrrY or MONT-
REAL V. MORGAN................... ... 393

MUNICIPAL CORPORATION-con.
3 - Negligence - Highways - Non-
repair-Municipal electric light system-
Construction-"The Municipal Ordinance,
(N.W.T.), Cons. Ord., (1905) c. 70,
s. 87-Alta..S. (1907), c. 37, s. 20.] The
appellant was injured by his horse
running into an unguarded guy wire
supporting an electric light pole erected
by the municipality respondent within
the road allowance.-Held, Brodeur J.
dissenting, that the accident was not a
case of non-repair within section 87 of
"The Municipal Ordinance," but was
a case of failure to construct a public
work "so as not to endanger the public
health or safety" within section 20 of
chapter 37 of the Alberta statutes of
1907, and therefore, the appellant's claim
was not barred by the limitation of six
months provided by section 87. Judg-
ment of the Appellate Division (15 Alta.
L.R. 31) reversed, Brodeur J. dissenting
SALT v. TowN OF CARDSTON........ .612

4- Negligence-Sewers- Heavy rain-
Vis Major-Liability-Appeal-Jurisdict-
ion--Consolidation of actions-"Charter
of the City of Montreal," 62 Vict., c. 58,
s.s. 42, s.s. 94, 96 and 97 of s. 300-Arts.
1053 1054 1614, 2615 C.C.-Arts. 281
and 292 t.P.C.-Arts. 1382 and 1384
C.N......................... 523

See NEGLIGENCE 3.

5-Municipal law-Right to "resume"-
Injunction-"The Municipal Act" (B.C.)
S. 1914, c. 52, s. 325. CORPORATION or
THE DISTRICT OF SURREY V. CAINE.. 654

NEGLIGENCE-Master and servant-
Use of motor car-Disobedience-"Joy

'ride"-Act in course of employment-
Master's liability-Civil law cases--Eng-
lish decisions-Arts. 1053 and 1054 C.C.-
Art. 1384 C. N.-(Que.) 3 Geo. V., c. 19, s.
3.] The respondent's chauffeur, while
using his master's automobile for purposes
of his own in violation of instructions and
driving the car at excessive speed, killed
the appellant's son. The negligence of
the chauffeur was admitted; there was
no evidence of want of care on the
respondent's part in engaging him and
some evidence was adduced that the
master had exercised reasonable super-
vision.-Held, Brodeur J. dissenting,
that the master was not liable, as, at the
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NEGLIGENCE-continued.
time of the accident, the chauffeur was
not "in the performance of the work for
which he was employed." (Art. 1054
C.C.).-Per Anglin, Brodeur and Mig-
nault JJ.-English decisions can be of
value in Quebec cases involving questions
of civil law only when it has been first
ascertained that in the law of England
and that of Quebec the principles upon
which the particular subject matter is
dealt with are the same and are given the
like scope in their application, and even
then not as binding authorities but rather
as rationes scriptae.-Judgment of the
Court of King's Bench (Q.R. 28 K.B.
388) affirmed, Brodeur J. dissenting.

CURLEY v. LATREILLE.............. 131
2-Railway company-Evidence-Find-
ings of jury-Statutory precaution.] F.
was in charge of a wrecking train working
at a crossing where two railway lines
intersect and on receiving a signal that a
train was approaching from the east
removed his cars from the crossing.
He then went to a signal station a few
feet away and on returning was struck
by the oncoming train. He had a clear
view of the track to the east before he
started to cross and was nearly over
when struck. He could not account for
his failure to see the train coming.
Seven hundred feet east of the crossing
was a semaphore and the train stopped
several hundred feet east of that and
came on without stopping again. On
the trial of an action against the railway
company the jury negatived contributory
negligence and found the company
negligent in not stopping at a reasonable
distance east of the distant signal (sema-
phore) and proceeding with sufficient
caution approaching wreck zone which
was observed.-Held, affirming the judg-
ment of the Appellate Division (45 Ont.'
L.R. 528) that the jury were justified in
finding that the failure to moderate the
speed of the train when approaching the
crossing was negligence and to infer from
the evidence that had the train been
brought to a stop as the Railway Act
requires the plaintiff would have had a
better opportunity to escape injury.
WABAsH RAILWAY CO. v. FOLLICK.. 375

3- Municipal corporation-Sewers-
Heavy rain-Vi Major -Liability -
Appeal-Jurisdiction - Consolidation of

NEGLIGENCE-continued.
actions-"Charter of the City of Montreal,"
62 Vict., c. 58, s. 42, 8.8. 94, 96 and 97
of s. 300-Arts. 1053, 1054, 1614, 2615
C.C.-Arts. 281 and 292 C.P.C.-Arts.
1382 and 1384 C. N.J The appellant took
two actions, one for $1,178.83 and another
for $3,013.23, against the respondent for
damages caused by two floodings of its
cellar through the insufficiency of the
civic sewer to carry off the drainage and
surface waters. These two actions were
consolidated for purposes of trial; they
were both maintained by the judgment
of the trial judge, and both dismissed by
the Court of King's Bench, the first by a
majority judgment and the second
unanimously. The appellant took one
appeal to the Supreme Court, and the
respondent moved to quash the appeal
for want of jurisdiction as to the first
action.-Held, that there was no juris-
diction in the Supreme Court of Canada
to entertain an appeal in the first action,
which had not lost its identity through the
consolidation of the two actions. On the
merits of the second action:-Per Iding-
tion, Duff, Anglin and Mignault JJ.-
The respondent should have provided the
instalment of "suitable automatic safety
valves at connection in sewerage" as
enacted by its charter.-Per Idington,
Duff, Anglin and Mignault JJ.-Under
the circumstances of this case, the rain-
storm did not constitute vis major, as,
though extraordinary but not unpre-
cedented, it was not of such violence that
it could not reasonably have been anti-
cipated. Brodeur J. contra.-Per Iding-:
ton J. and Duff J. The primary duty
rested on respondent, which was in
control of the works it had undertaken to
construct, and the responsibility devolved
on it to see that they were so efficient in
all details as not to injure any one else
either in relation to person or to property.
-Per Anglin and Mignault JJ.-The
respondent's liability arises from the
fact that the appellant's damage was
caused by a thing which the respondent
had under its care, i.e., the sewer, and
that it has failed to prove that it was
unable to prevent the act which has
caused the damage, such act being the
water from the sewer backing into the
appellant's cellar. Quebec Railway, Light,
Heat & Power Co. v. Vandry (36 Times
L.R. 296) followed. WArr & ScoTT
Lr. v. CrrY OF MONTREAL... .... .523

674 INDEX.



S.C.R. VOL. LX.]

NEGLIGENCE-concluded.
4--Municipal corporation-Highways-
Non-repaire--Municipal electric light
system - Construction -"The Municipal
Ordinance, (N.W.T.); Cons. Ord., (1905)
c. 70, s. 87-Alta. S. (1907); c. 37,
s. 20......................... 612

See MUNICIPAL CORPORATION 3.

5-Jury trial -Verdict - Inadequacy -
iisdirection-Interference with an appeal.

McNIcEOL v. BURNS............... .648

PARTNERSHIP-Oral agreement by one
partner to buy other's interest-Land-
Statute of frauds-"The Partnership Ordi-
nance," (N.W.T.) Cons. Ord. [1905] c.
94, s. 24. LAVIN v. GEFFEN....... .660

PRACTICE AND PROCEDURE-Com-
mon law action-Factum-Incomplete cita-
tion' Fees..................... 565

See WORKMEN'S COMPENSATION ACT 1.

PRINCIPAL AND AGENT- Undis-
closed principal-Judgment against agent-
Action against principal-Civil law cases-
English decisions-Arts. 716, 727 C.C.]
Under the Quebec civil law, the recovery
of a judgment against the agent, who had
contracted in his own name, will not, as
long as it remains unsatisfied, affect the
creditor's right to pursue the principal
afterwards discovered. Idington J. dis-
senting.-Per Anglin, Brodeur and Mig-
nault JJ.-English decisions should not
be cited as authorities in cases from the
Province of Quebec which do not depend
upon doctrines derived from English
law.-Judgment of the Exchequer Court
of Canada (18 Ex. C.R. 461) reversed,
Idington J. dissenting., DESROSIERS V.
THE KING........................ 105

2-Sale of ship-Commission-Gon-
SON v. GREER..................... 653

3-Sale of property - Commission -
Judgment against other-Res judicata.
ROGERS V. WILLIAMS............... 664

RAILWAY - Railway Board -Ottawa
Electric Ry. Co.-Tariff of rates-Agree-
ment with City-Britannia extension-
Separate rates-Powers of Board.] In
establishing a tariff of rates for carriage
of passengers on the cars of the Ottawa

RAILWAY-continued.
Electric Ry. Co. the Board of Railway
Commissioners should consider the portion
of the line from Holland Avenue to
Britannia separately from the rest and
fix the rates therefor without regard to
the conditions of carriage on the remainder
of the system.-Held, per Duff Brodeur
and Mignault JJ. Davies C.J. contra,
that under its agreement with the City of
Ottawa, made in 1893, establishing five
cents as the maximum of fares for the
carriage of passengers within the city
limits, the right of the company to charge
any rate up to that maximum was not,
prior to the enactment of sec. 325 (5) of
the Railway Act of 1919, subject to the
control of the Board.-Per Anglin J.
The power conferred on the company by
earlier provincial legislation to fix its
rates of fare was continued by the Domin-
ion Acts of 1892 and 1894 and thus
became as to the City of Ottawa of 1893
the subject of "a Special Act" which,
under sec. 3 of the Railway Act of 1906
overrides the general jurisdiction of the
Railway Board over fares and tolls.
OTTAWA ELECTRIC Ry. Co. v. TOWNSHIP
OF NEPEAN....................... 216

2-Drunken passenger-Ejectment from
train-Suitable place-Findings of Jury.]
The right of a conductor on a railway
train to eject a passenger for disorderly
conduct is not absolute but must be
exercised with proper precaution to
avoid putting the passenger in danger.
A drunken traveller was put off a train
at a closed and unlighted station at one
o'clock in the morning and some hours
later his body was found on the track
near the station in a condition indicating
that he had been killed by a passing
train. In an action by the administrator
of his estate against the railway company.
Held, Davies CJ dissenting, that the
evidence justified the jury in finding that
deceased when ejected was not in a state
to take care of himself and that putting
him off in that condition at such a place
and at such an hour was negligence on
the part of the company which led to his
death.-Judgment appealed from (53 N.
S. Rep. 88) reversed. DUnN v. DomIN-
ION ATLANTIC RAILWAY Co........ 310

3-Negligence - Railway company -
Evidence - Findings of Jury - Statutory
precaution........................ 375

See NEGLIGENCE 2.
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RAILWAYS-concluded.

4- Negligence - Station - Truck on
the platform-Accident-Arts. 1053, 1056.
C.C. McCREA v. NAPIERVILLE JUNCTION
RY. Co...................... 657

SALE-Action for rescission-Judgment-
Election-New Action on personal coven-
ant.] An action has been instituted in
British Columbia by a vendor, the
appellant, against a purchaser, the
respondent, a resident of Ontario, for the
balance of the purchase price and for the
cancellation of the agreement for sale of
land situated in the Province of British
Columbia, for default in payment. Judg-
ment was given for the plaintiff on both
grounds. The judgment was not satit-
fled and a second action was instituted in
Saskatchewan against the respondent,
then resident there, which was based
principally on the respondent's personal
obligation on his covenant for payment in
the agreement of sale.-Held, Idington J,
dissenting, that the obtaining of the
judgment in British Columbia amounted
to an election on the part of the vendor
for cancellation of the agreement of sale
and that he was no longer at liberty to
sue upon the covenant.-Judgment of the
Appeal Court (12 Sask. L.R. 183) affirmed,
Idington J. dissenting. DAvmsoN v.
SHARPE................. ........ 72

2- Damages-Sale of goods-Sale by
sample-Breach of warranty-Measure of
damages.] Where on a sale according to
sample the goods delivered are of a
quality inferior to that warranted the
purchaser is entitled to recover as damages
the difference between the market value
of the goods received and of those which
should have been supplied. The re-sale
by the purchaser at a price less than this
difference does not debar him from
recovering the full amount; it merely
affords some evidence of market value.-
Per Idington J. In this case the price at
which the wool was re-sold represented
its market value.-Judgment of the
Appellate Division (45 Ont. L.R. 483)
affirmed. BAINTON v. HALLAM Lim-
ITED............................. 325

3-Rescission - Defective goods-Red-
hibitory action-Part of the goods sold-
Tender-Arts. 1152, 1162, 1164, 1496,
1526, 1644 C.C.] The respondent brought
an action for rescission of the sale of
1214 cases of matches alleged to have

SALE-continued.
been defective, out of a total sale of
5,115 cases; and he declared, in his
statement of claim, that he was ready to
deliver up the defective cases on being
recouped their cost. During the trial,
the respondent sold 57 cases and the
trial court ordered the rescission of the
sale as to the remaining 1,157 cases.-
Held, that the action was redhibitory in
character, and that such an action is
maintainable as to any part of the goods
sold which is proved to have been defec-
tive.-Held, also, that, notwithstanding
the sale of part of the cases pending the
action, and the consequent inability to
return them, the respondent can still
recover the price of the remaining 1,157
cases, which he is ready to return to the
appellant upon the reimbursement of the
price of sale.-Judgment of the Court of
King's Bench (Q.R. 28 K.B. 486) affirmed.
LES ALLUMETTES DE DRUMMONDVILLE,
LIMITrE, v. BOIvIN ............... 553.

4--Option-Time limit-Damages-
Tender-Half-interest.] G. gave S. an
option to purchase certain land. G.
however, on payment of $300, could
withdraw the option and sell the property
but without any advertisement or the
services of an agent. S. could exercise
his option before the 1st of March, 1917,
and would then have to pay half of the
purchase price. Before expiry of the
time limit, G. advised S. that he had
sold the property. Later on, S., having
satisfied himself that the sale had been
effected through an agent, filed a caveat
and brought an action in damages.-
Held, affirming the judgment of the
Appellate Division, that S. had the right
to claim immediately the damages suf-
fered by him ou account of the breach of
the contract of option by G., without
being obliged to make a tender to G..
before the expiry of the time limit, of
the amount payable in cash on account
of the purchase price.-Held, also,
reversing the judgment of the Appellate
Division, that S., although he had
agreed to assign to one M. a one-half
interest in the option, was entitled to
recover not only one-half, but the entire
damages, the apportionment of the
amount received being a question of
settlement of account between S. and
M.-Judgment of the Appellate Division
([1919] 3 W. W. R. 503), affirmed in
part. GOLD V. STOVER ............ 623

676 INDEX.



S.C.R. VOL. LX.]

SALE-concluded.
5-Sale of land-Vendor's lien- Unpaid
balance. NozIcK v. DENNY.......... 646

6- Farm machinery - Conditions -
Misrepresentation- Use of machine-
Right to rescission--CUSHMAN MOTOR
WORKS OF CANADA v. LAING....... .. 649

7-Farm machinery-Statutory warran-
ties-Breach--Quantum of damages-Re-
turn of goods. NOLAN V. EMERSON-
BRANTINGHAM IMPLEMENT Co ...... 662

SHIPPING

8-Arrest pending repairs-Subsequent
work-Lien-Priority .............. 359

See ADMIRALTY LAW.

STATUTES

1- (B.N.A. Act [1867] s. 92..... 1
See CONSTITUTIONAL LAW 1.

2-(C.) [1858] 18 Vict., c. 100 ("Muni-
cipal and Road Act of Lower Canada") f81

See HIGHWAYS 1.

3-(D.) [1914] (War Measures
A ct")........................ 265
See CONSTITUTIONAL LAW 2.

4- (D.) 9 & 10 Geo. V., c. 37 ("The
Board oj Commerce Act") ........... 265

See CONSTITUTIONAL LAW 2.

5- (D.) 9 & 10 Geo. V., c. 45 ("The
Combines and Fair Prices Act") ..... 265

See CONSTITUTIONAL LAW 2.

6-(D.) 9 & 10 Geo. V., c. 45 ("The
Combines and Fair Prices Act") ..... 456

See CONSTITUTIONAL LAW 3.

7- (D.) 9 & 10 Geo. V., c. 63 ...... 265
See CONSTITUTIONAL LAW 2.

8-R.S.O., [1914] c. 192 ("Ontario
Municipal Act").................. 393

See MUNICIPAL CORPORATION 2.

9- R.S.Q., [1909] Arts. 7321, 7345,
7347 ("Workmen's Compensation

Act")....................... 597
See WORKMEN'S COMPENSATION ACT 2.

10-R.S.Q., [1909] Art. 7328 ("Work-
men's Compensation Act") .......... 565
See WORKMEN'S COMPENSATION ACT 1.

STATUTES-concluded.

11-(Que.) 62 Vict., c. 58 ("Charter of the
City of Montreal") ................ 393

See MUNICIPAL CORPORATION 2.

12- (Que.) 62 Vict., c. 58 ("Charter of
the City of Montreal") .............. 523

See NEGLIGENCE 3.

13- (Que.) 1 Geo. V., 2nd sess., c. 60
("Charter of the City of Montreal"). . 393

See MUNICIPAL CORPORATION 2.

14-(Que.) 3 Geo. V., c. 19 ("Automobile
regulations") ................... 131

See NEGLIGENCE 1.

15- (Que.) 3 Geo. V., c. 54 ("Charter
of the City of Montreal") ........... 393

See MUNICIPAL CORPORATION 2.

16-(Que.) 4 Geo. V., c. 10 ("Succession
D uty A ct")....................... 1

See CONSTITUTIONAL LAW 1.

17-(Que.) 8 Geo. V., c. 71 ("Work-
men's Compensation Act") .......... 565

See WORKMEN'S COMPENSATION ACT 1.

18- (Alta.) [1907] c. 37 .......... 612
See MUNICIPAL CORPORATION 3.

19- (Alta.) [19161 c. 3........... 416
See COMPANY 2.

20-R.S.B.C., [19111 c. 127 ("Land
Registry Act") ........... 38

See MUNICIPAL CORPORATION 1.

21-R.S.B.C., [1911] c. 170 ("Muni-
cipal A ct")....... ................ 38

See MUNICIPAL CORPORATION 1.

22-R.S., Sask., [1909] c. 51 ("Act
respecting Distress for Rent and Extra
Judicial Seizure") ................. 92

See LANDLORD AND TENANT 1.

23-R.S., Sask., [1909] c. 145 ("Act
respecting Conditional Sales of goods") 92

See LANDLORD AND TENANT 1.

24-(N.W.T.) Cons. ord., [1905], c.
43 ("Bills of Sales")................ 416

See COMPANY 2.

25-(N.W.T.) Cons. ord. [1905] c.
44 ("Ordinance respecting Hire Receipts

and Condition of Sales of goods") 416
See CoMPANY 2.

26- (N.W.T.) Cons. ord., 11905] c. 70
("The Municipal Ordinance") ...... 612

See MUNICIPAL CORPORATION 3.
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SUCCESSION DUTY - Constitutional
law-Situs of property-"Direct taxation
within the province" ............... 1

See CONSTITUTIONAL LAW 1.

VENDOR AND PURCHASER - De-
benture - Lien - Registration - Pri-
ority--"Bills of Sale Ordinance, " N.
W.T. Ord. Cons. (1915) c. 43-"Ordinance
respecting Hire Receipts and Conditional
Sales of Goods," N.W.T. Ord. Cons.
c. 44-Alta. s. (1916) c. 3, s. 8.] A manu-
facturing company, under a conditional
sale agreement, sold in 1913 certain
machinery, and in 1915 the purchaser
gave to F. as security for an advance of
money a "first mortgage debenture"
thereon which was declared to be "a
specific charge" as regards the "fixed
assets" of the purchaser but was never
registered. In .1916, the legislature
amended the law respecting conditional
sales and it was then provided that,
unless a renewal statement of the amount
due was registered every two years, the
condition of the agreement "should
cease to have effect." The vendor did
not comply with the provision.-Per
Davies C.J., Idington and Brodeur JJ.-
By the failure of the vendor to renew the
registration of its lien agreement, the
priority of the lien over F.'s debenture
was lost.-Per Duff and Mignault
(dissenting)-F.'s debenture is a mort-
gage within the meaning of "The Bills of
Sale Ordinance" and, not having been
registered, is void against the vendor who
is a creditor of the purchaser. Grand
Trunk Paciflc Railway Co. v. Dearborn
(58 Can. S.C.R. 315), followed.-Judg-
ment of the Appellate Division (1919)
2 W.W.R. 652) affirmed, Duff and
Mignault JJ. dissenting. INTERNATIONAL
TYPESETTING MACHINE Co. v. FOSTER 461

See SALE.

W I L L-Testamentary capacity-A
solicitor prepared a will as instructed .by
the testator who was fully competent
when giving the instructions but when
the will so drawn was presented for
execution he was not in a condition to
sign his name and refused to execute it as
a marksman. Three days later, or
before he died, it was again presented
and read over to him, clause by clause,
the solicitor, as each was read, asking
if he understood it and he indicating
that he did. The will was then executed
by the testator making his mark, the
solicitor guiding his hand as he could

WILL-concluded.
not see. In an action to set it aside-
Held, affirming the judgment of the
Appellate Division (46 Ont. L.R. 69)
that the evidence of the solicitor and of
the physician in attendance established the
mental capacity of the testator to follow
the reading of the will and to realize that
his instructions had been carried out.
FAULKNER v. FAULKNER........... 386

WORDS AND PHRASES-"Average
remuneration".................. 565
See WORKMEN'S COMPENSATION ACT 1.

"Chemin de toldrance"............ 181
See HIGHWAYS 1.

"Class"...................... 565
See WORKMEN'S COMPENSATION ACT 1.

"Direct taxation within the Province" 1
See CONSTITUTIONAL LAW 1.

"Joy ride"....... ............. 131
See NEGLIGENCE 1.

"Judicial demand".............. 597
See WORKMEN'S COMPENSATION ACT 2.

"Necessary of life".............. 265
See CONSTITUTIONAL LAW 2.'

WORKMEN'S COMPENSATION ACT
- Construction - French Act - "Class"
-Method of computing "average remun-
eration"- Hypothetical earnings-Prac-
tice and procedure-Common law action-
Factum-Incomplete Citation-Fees-R.S.
C. Art. 7328.-(Que.) 8 Geo. V., c. 71, s. 4.]
The respondent had been in the appel-
lant company's employment from the
5th of January, 1918. to the 1st of April,
1918, as a machinist helper at 32) cents
an hour and from the first to the 19th
of April, 1918, as an "operator" in
munitions, work being paid 15c. per
shell, a somewhat higher rate of pay.
During these periods the respondent's
earnings amounted to $295.60. On the
19th of April, 1918, he was injured.
He is debarred from recovery under the
"Workmen's Compensation Act" if his
yearly remuneration, calculated as con-
templated by the statute, exceeded
$1,200. Article 7328 R.S.Q. provides
that "in the case of workmen employed
less than twelve months before the
accident, such wages shall be the actual
remuneration which they have received
since they were employed in the business,
plus the average remuneration received
by workmen of the same class during the

678 INDEX.
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WORKMEN'S COMPENSATION
ACT.-continued.

time necessary to complete the twelve
months." The trial judge found the
respondent entitled to a rent based on
an annual remuneration of $960; and
the Court of King's Bench, though
finding the respondent not entitled to
relief under the statute, awarded him
$1,825 as damages at common law.-
Held, that an action brought under the
"Workmen's Compensation Act" and
conducted to judgment as such cannot
be converted on appeal into an action
for damages under the common law.
Per Anglin, Brodeur and Mignault
JJ. The legislature, in adopting in
1969 as part of the law of Quebec the
French Act upon workmen's compensa-
tion as enacted in 1898, may well be
taken to have intended that the same
construction should be placed upon
article 7328 R.S.Q. as had been sanc-
tioned in France by the Cour de Cassation
in 1906.-Per Anglin, Brodeur and
Mignault JJ. The "class" intended by
the statute is that in which the injured
man was first employed.-Per Anglin,
Brodeur and Mignault JJ. When there
are other workmen of the same class as
the injured man in the establishment to
which he belonged, it is the average
earnings of those workmen on which
his complementary hypothetical remu-
eration should be computed; and it is
only where there are not such workmen
that the average earnings of outside
workmen should be resorted to.-Per
Anglin and Mignault JJ. In order to
ascertain the "average remuneration"
of the injured man, evidence must be
adduced (and the trial judge's findings
on these points are entitled to the greatest
weight) 1st, of the period during which
the injured man was employed; 2nd, of
the workmen doing the same class of
work in the establishment during that
period irrespective of their salary; 3rd,
of the respective periods of employment
of each of such workmen (per Anglin J.
making deduction from the number of
days comprised therein for loss of time
which is exceptional and involuntary,
whether ascribable to a cause personal
to the employee or to non-operation
of the establishment); 4th, of the total
amount of the earnings of each of such
workmen during the period. By adding
together the earnings of all these workmen
and dividing the total by the sum of the
number of days included in their respect-

WORKMEN'S COMPENSATION
ACT.-concluded.

ive terms of employment added together,
the average daily wage of the workmei
during the period in question will be
ascertained. If the quotient thus ob-
tained be multiplied by 261 (the number
of days comprised between the 19th
April, 1917 and the 5th of January, 1918)
the product will be the average total
earnings during that period of a workman
of the category to which the injured man
belonged; and this average added to the
sum of $295.60 earned by the injured
man during his actual employment will
be the basic annual remuneration on
which his right to recover will depend and
his annual rent must be computed.-
Per Duff J. (dissenting). The manner of
computing compensation is as follows:-
the average of aggregate earnings of
employees of the class to which the
injured man belonged at the time of the
accident for each week during the sta-
tutory period preceding the accident
should be taken and these averages
averaged; and there is sufficient proof
that upon this basis, the respondent is
not entitled to relief under the statute.-
Per Anglin, Brodeur and Mignault JJ.
Counsel for the respondent in no event will
be entitled to his costs of factum, because
in transcribing a passage from an author he
had omitted a material part of the same
passage which was against his pretentions.
ST. LAWRENCE BRIDGE Co. v. LEWIs... 565
2-Petition for authorization to sue-
Part of the action-"Judicial demand"-
Interruption of prescription-Telegraph
operator-R.S.Q., 1909, 's.s. 7321, 7345,
7347-Arts. 224, 2227 C.C.-Art. 117
C.P.C.-Arts. 2111, 2244, 2245 C.N.]
Under the Quebec "Workmen's Com-
pensation Act," the petition for author-
ization to sue does not form part of the
action and is not a "judicial demand"
within the purview of Art. 2224 C.C.;
and therefore this petition does not
interrupt prescription. Idington J. dubi-
tante and Duff J. contra.-Per Idington,
J. A lineman employed by a telegraph
company is entitled to claim relief
under the Quebec "Workmen's Com-
pensation Act." Judgment of the Court
of King's Bench reversed, Duff J. dis-
senting. GREAT NORTH WESTERN TELE-
GRAPH Co. v. TREMBLAY............ 597
3-Industrial company-Pulp and paper
company-R.S.4. (1909) Art. 7321. VAN
DYKE Co. v. HAINs................ .659
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