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MEMORANDA

On the second day of March, 1933, the Right Honourable Francis
Alexander Anglin, Chief Justice of the Supreme Court of Canada, died.

On the seventeenth day of March, 1933, the Right Honourable Lyman
Poore Duff, Puisne Judge of the Supreme Court of Canada, was appointed
Chief Justice of the Supreme Court of Canada, in the room and stead of
the Right Honourable Francis Alexander Anglin, deceased.

On the seventeenth day of March, 1933, Frank Joseph Hughes, one of
His Majesty’s King’s Counsel, was appointed a Puisne Judge of the
Supreme Court of Canada, in the room and stead of the Right Honourable
Francis Alexander Anglin, deceased.

On the seventh day of December, 1933, the Honourable Robert Smith,
Puisne Judge of the Supreme Court of Canada, retired from the bench,
pursuant to section 9 of the Supreme Court Act, 1927, c. 35.






ERRATA

Page 434, at the 18th line, “rate of level ” should be “rate level of ”.

Page 555, at the third line of outline of case, “indemnity ” should be * immunity ”.
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MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

Bell Telephone Co. of Canada v. Can. Nat. Rys. ([1932] S.C.R. 222).
Appeals dismissed with costs, 15th May, 1933.

Canadian Electrical Association v. Can. Nat. Rys. ([1932] S.C.R. 451).
Leave to appeal granted, 4th April, 1933.

Colonial Fastener Co. v. Lightning Fastener Co. ([1933] 8.C.R. 363).
Leave to appeal granted, 11th July, 1933.

Consolidated Distilleries Ltd. v. The King ([1932] S.C.R. 419). Appeal
allowed, 10th April, 1933.

Curran v. Davis ([1933] S.C.R. 283). Leave to appeal refused in both
appeals, 27th July, 1933.

Electric Chain Co. of Canada v. Art Metal Works Inc. ([1933] S.C.R.
581). Leave to appeal refused, 27th July, 1933.

King, The, v. Dominion Building Corporation Ltd. ([1932] S.C.R. 511).
Appeal allowed, 9th May, 1933.

Lightning Fastener Co. v. Colonial Fastener Co. ([1933] S.C.R. 371).
Leave to appeal refused, 11th July, 1933.

London Loan and Savings Co of Canada v. Brickenden ([1933] S.C.R.
257). Leave to appeal granted 20th October, 1933.

Minister of National Revenue v. Holden ([1932] S.C.R. 655). Judgment
of the Supreme Court of Canada varied, 10th April, 1933.

Nizon v. The Ottawa Electric Ry. Co. ([1933] S.C.R. 154). Leave to
appeal refused, 9th March, 1933.

O’Connor v. Waldron ([1932] S.C.R. 183). Leave to appeal granted, 18th
May, 1933.

Reilly v. The King ([1932] S.C.R. 597). Leave to appeal granted 9th
March, 1933. Appeal dismissed, 13th December, 1933.

Spooner v. Minister of National Revenue ([1931] S.C.R. 399). Appesl
dismissed, 27th July, 1933.
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SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

ST. GEORGE P. BALDWIN
ANoTHER (PLAINTIFFS) ............

AND

JOHN W. BELL anp AnorgEr (DE-

RESPONDENTS:
FENDANTS) ttiirntnnieeiennnnnnnn

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Negligence—Damages—Collision between automobiles—Narrow bridge—
Duty of drivers—Proof of negligence—B.C. Highways Act, section 19.

On a foggy night, at about seven o’clock, the appellant’s minor son in a
roadster (about 5 feet, 10 inches wide), and the respondent’s
employee (the other respondent) in an auto truck with an over-
hanging rack (about 7 feet wide), approached a small bridge or
culvert on a highway from opposite directions. The bridge was
twelve feet long having 4 x 4 rails on each side, four feet high
and its width between the railings on each side was seventeen feet,
the floor or travelled part consisting of 3-inch planking and being 14}
feet wide. The respondent’s truck reached the bridge first and when
somewhere on the bridge the overhanging rack scraped the left side
of the appellant’s car; and, as the appellant’s son while driving allowed
his left elbow to protrude slightly from the open window to his left,
the rack also struck his arm, which was severely injured. The
trial judge found that the respondent’s truck in crossing the bridge
was as near the right railing as he could safely go, but that the real
cause of the accident was the overhanging rack, of which the appel-
lant’s son had no knowledge, owing to fog and darkness. He found both
drivers at fault, awarding 4 of the fault to the appellant’s son and § to
the respondent’s employee. The majority of the Court of Appeal re-
versed this judgment on the ground that on the facts it was impossible
to find negligence on the part of the respondents.

Held, reversing the judgment of the Court of Appeal (45 B.CR. 234),
Rinfret and Lamont JJ. dissenting, that the judgment of the trial judge
should be restored. The respondents owed a special duty, under the
circumstances of the case fully stated in the judgment, on a foggy
night, to the appellant’s son on account of the wide vehicle under his

*PrESENT :—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
56742—1
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control and he should have used special care in approaching the nar-
row bridge.

Per Rinfret and Lamont JJ. dissenting. According to the finding of the trial
judge, the respondent’s employee was, at all times material to the
action, % to the right from the centre of the travelled portion of the
highway,” as provided by section 19 of B.C. Highways Act; and the
only way the collision could have happened was by the appellant’s
son driving over to respondent’s side of the centre line. Therefore
respondents cannot be held to have been in any way responsible for
the collision.

APPEAL from the decision of the Court of Appeal for
British Columbia (1), reversing the judgment of the trial
judge, McDonald J., and dismissing the appellants’ action
for injuries sustained owing to the alleged negligence of the
respondent’s employee (also respondent) while driving a
motor-vehicle.

The material facts of the case and the questions at issue
are fully stated in the above head-note and in the judg-
ments now reported.

R. L. Maitland K.C. and E. F. Newcombe K.C. for the
appellant.

W. B. Farris K.C. for the respondent.

The judgment of the majority of the court, Smith, Can-
non and Crocket JJ., was delivered by

CannNoN J.—This is an appeal from the judgment of the
Court of Appeal of British Columbia setting aside (Martin
and McPhillips JJ.A. dissenting) a judgment of the Hon-
ourable Mr. Justice J. A. McDonald whereby the plaintiff
St. George P. Baldwin was awarded $1,086.34 for special
damages, and the plaintiff Gordon St. George Baldwin
82,250 general damages for injuries sustained in an auto-
mobile accident. The amount of special damages would
not be sufficient to give jurisdiction to this Court; but the
Court of Appeal for British Columbia gave leave to St.
George P. Baldwin to appeal to this Court.

The appellant St. George P. Baldwin sued on his own
behalf and as next friend to his son Gordon St. George
Baldwin.

The respondent Hay is a truck driver employed by John
W. Bell; and, on the occasion in question, was driving on
the latter’s business.

(1) (1932) 45 B.C. Rep. 234.
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The accident occurred about seven o’clock p.m., on No-
vember 4, 1930, on a road near Kelowna, known as the
Okanagan Mission Road, at or near a small bridge or cul-
vert having 4 x 4 rails on each side, four feet high, and a
total width between the rails of seventeen feet. The floor
or travelled part consists of 3-inch planking and is 144 feet
wide. The respondent Hay admits that he used only this
portion of the bridge and that it would not be possible to
travel between the running part and the rail. There is no
appreciable turn in from the side of the road to the bridge;
and the side of the road, to use an expression of the witness
Thomas G. Norris, “ sort of melts into the bridge.”

The respondent Hay was driving, in a northerly direc-
tion, a truck with a rack seven feet wide (for holding wood)
on the chassis of the said truck which rack extended out
at both sides. Gordon St. George Baldwin was driving in
the opposite direction a Chevrolet closed car 5 10” wide
over all. The cars met at this small bridge; but neither
could distinguish the nature of the car the other was driv-
ing. Hay naturally knew that he had this overhanging
rack; and he says that he was aware of the fact that plain-
tiff could not know that he had such an overhanging rack.
It is common ground that, at the time, one could only see
the lights of an approaching car and that the visibility was
poor.

The appellant approached the bridge at about fifteen
miles per hour. He observed the light of the respondent’s
truck; but could not tell the nature of the vehicle, nor that
it had an overhanging rack. He swears that he was driv-
slowly and on the right hand side of the road.

The respondent Hay approached the bridge at twenty-
five miles per hour. He swears that he slowed a little to
see if he had time to cross and then speeded up from twenty
to twenty-five miles per hour. He says that he proceeded
to cross the bridge on the right hand side and that, as he
was leaving the end of the bridge, the other car came across
the road; that he swerved on to the grass and, as he was
leaving the road, the two cars met and slid along. He had
no light on the overhanging part of the truck.

The drivers disagree as to the exact locus of the accident.
The appellant says it happened on the bridge; and glass

was found by some of his witnesses and a piece of bone on
56742—13

1932
BAubwiN
BELL.

Cannon J.



1932
BaLowi
v.
BeLL.

«LCannon J.

SUPREME COURT OF CANADA [1933

the truck. One found part of the handle of the car on the
bridge.

The respondent admits that he crossed two preceding
bridges that night in the centre and that he anticipated
that this particular bridge was clear and did not expect to
meet the other car on the bridge.

The appellant driver was resting his elbow on the ledge
of the window of his car; and as the cars passed each other,
the overhanging rack cut off the appellant’s elbow and also
the door handle of the Chevrolet. Young Baldwin’s arm
was very seriously injured and he will suffer a permanent
disability.

The respondent Hay knew and admitted in his evidence
that the other driver did not know that he was driving with
an overhanging rack.

Mr. Norris, a barrister, met the respondent shortly before
the accident. He says he did not know he had a rack until
he got right on to the vehicle and had to swing right over
to his right to avoid the overhanging rack hitting him.
Hay was then driving on the centre of the road and did
not alter his course at all. Norris had to swing his car to
prevent the overhanging rack hitting him.

The respondent Hay states that he did turn out to his
own side of the road when he met Norris.

The trial judge made no finding as to the exact spot
where the accident happened; but he finds that the real
cause of the accident was the overhanging rack, which took
more space than would an ordinary car; that the respond-
ent Hay knew that and that the appellant did not; that all
that could be seen by the two drivers were two headlights
and this is the case whether the accident took place actually
on the bridge or a few feet off the bridge; and, although, in
his opinion, the respondent had the right to drive a truck
upon the road with an overhanging rack and the plaintiff
should have anticipated this possibility, the trial judge
found both drivers at fault; but, inasmuch as the defend-
an Hay had a certain knowledge which the plaintiff’s driver
did not possess, to the latter was imputed one-fourth and
to Hay three-fourths of the fault. The trial judge found
indications that, at the time of the collision, the defend-
ant’s truck was being driven well over to the right side of
the road.
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The majority of the Court of Appeal found that the
respondent had not proven his case, while the two dissent-
ing judges found that gross carelessness had been proven
against Hay, although they did not feel that the assess-
ment made by the trial judge should be disturbed.

After a careful and somewhat anxious consideration of
this case, we have reached the conclusion that the appeal
should be allowed and the first judgment restored. We
agree with the trial judge that the real cause of the acci-
dent was the overhanging rack which occupied more space
than would an ordinary motor car. We also believe that,
in the parallel position which the two cars occupied at the
time of the accident, the plaintiff would have suffered no
injury, had it not been for the overhanging of the rack on
the respondent’s truck.

The appellant drove his car in such a manner as to pass
safely the vehicle coming in the opposite direction, if it
had been of ordinary, and not of abnormal, width. The
width available to travel on that bridge made it dangerous
to negotiate, to the knowledge of Hay, for his truck cover-
ing 7 feet width, and an ordinary car, like the appellant’s,
which needed 5 10”, leaving at most 3’ 2” actual leeway.

In Wintle v. Bristol Tramways and Carriage Co., Lim-
-ited (1), the road was 16 feet wide, the plaintiff’s lorry 6
feet 4 inches and the defendant’s 6 feet 10 inches meeting
at night. The court found that, even compliance with a
statute under which one was bound to carry one light,
would not lessen the common law liability and does not
prevent one from being under the necessity of taking
reasonable and proper care to indicate his position in the
road to approaching vehicles; the care to be exercised
must depend on the nature of the vehicle, the character of
the highway and the general circumstances of the case.

In LeLiévre v. Gould (2), Lord Esher, M.R., says:—

If one man is near to another * * * g duty lies upon him not to
do that which may cause a personal injury to that other * * * for in-
stance, if a man is driving along a road, it is his duty not to do that which
may injure another person whom he meets on the road, or to his horse,
or his carriage. * * * If a man is driving on Salisbury Plain, and no
other person is near to him, he is at liberty to drive as fast and as reck-
lessly as he pleases. But if he sees another carriage coming near to him,
immediately a duty arises not to drive in such a way as is likely to cause

(1) (1916) 86 L.J. K.B. 240. (2) (1893) L.R. 1 QB.D. 497.
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an injury to that other carriage. So, too, if a man is driving along a street
in a town, a similar duty not to drive carelessly arises out of contiguity
or neighbourhood.

We therefore reach the conclusion that the defendant Hay
owed a special duty, under the circumstances of the case,
on a foggy night, to the appellant, on account of the wide
vehicle under his control. He should have used special
care in approaching this narrow bridge. He might have
stopped; but he probably misjudged the distance of the
approaching car and speeded up and took a chance of clear-
ing the bridge before meeting the car. It was not taking
the necessary care to proceed as he did and without having
the windshield wiper working, under the weather conditions
prevailing that night.

The circumstances which are to be considered for the
purpose of ascertaining whether there was negligence are:

1st. The nature of the physical object by which the acci-
dent was caused. A greater degree of care is required
where the use of the object is, in the circumstances, at-
tended with special danger.

2nd. The place of the accident. Greater care was re-
quired approaching this bridge by the owner of the wider
vehicle.

3rd. The physical conditions prevailing at the time of
the accident; the time of the day and the weather, which
witness Baldwin describes as follows: “ At that time, it
was very foggy. The fog was the worst I have known in
the Okanagan at that place, the fog from town out,”
although he admits that they could see the lights.

4th. The conduect of the persons.

In this case, in the ordinary course, the accident could
not have happened if Hay, who had the management of
the wider vehicle, had exercised proper care. The evidence
shews that he was negligent in driving into a narrow bridge,
in a dense fog, at a rate of speed immoderate under the
conditions, which disabled him from avoiding an accident
in the emergency; this seems to be what the trial judge had
in his mind. Like the minority judges in the Court of
Appeal, we do not feel that we should disturb his assess-
ment of damages as between the parties.

The appeal should be allowed with costs here and in the
Court of Appeal and the judgment of the trial judge
restored.
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The judgments of Rinfret and Lamont JJ. (dlssentmg)
were delivered by

LamonT J—The collision which caused the injuries for
which damages are sought to be recovered in this action
took place between the automobile of the appellant, St.
George P. Baldwin, driven by his seventeen year old son
Gordon, and a truck belonging to the respondent Bell,
driven by the respondent Hay. The accident occurred
about 7 p.m. on the evening of November 4, 1930, on the
Okanagan Mission Road, B.C., at or near a point where
the road crosses, by a narrow bridge, the north branch of
Saw Mill Creek. Gordon was driving south and Hay was
driving north. It was a foggy night and the headlights of
both vehicles were on. The bridge was only 12 feet 2
inches from north to south, and 17 feet from east to west.
It was really only a culvert. There was a railing about 4
feet high on each side of the bridge. The evidence as to
the point of collision is contradictory: Gordon Baldwin
says it was right on the bridge, while Hay says it was about
15 feet to the north thereof. A friend of Gordon’s, one Col-
lett, who was riding in the back seat of the automobile,
might have deﬁnitely fixed the place of the accident but,
although he was in the court at the time of the trial, he
was not called by either party. Wherever the accident took
place, the truck, which was seven feet wide, came in con-
tact with Gordon’s left elbow, which was resting on the
ledge of the window of the left front door, and crushed it
causing serious and permanent injury. Each driver testi-
fied that at the moment of impact he was well over on his
own side of the road, and each claimed the other had
crossed the centre line and invaded his half of the road.
Hay was driving about twenty-five miles per hour and Gor-
don about fifteen. Gordon did not know that the vehicle
the headlights of which he saw coming towards him was
a truck, or that it was wider than an ordinary automobile.
Hay testified that crossing the bridge he was running as
close as he reasonably could to the east side thereof, and
that the side of his truck was only 4 or 5 inches from the
railing. He said that when he was leaving the north end
of the bridge the car approaching turned towards him and
he, fearing a collision, swerved to the right and drove on to
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the grass, and that the car and his truck grazed each other
as they passed. He looked back and saw the other car
stop; he stopped too, and heard someone yelling, so he
drove off the grass on to the road and backed up over the
bridge to see what had happened. He found Gordon Bald-
win was hurt but was being attended to, and that young
Collett was cut. He drove Collett home and then returned
to the scene of the accident with Collett’s father. About
two hours later he went over the scene with Mr. Lysans
who had a flashlight and he shewed Lysans the tracks which
he said were made by his wheels on the right hand side,
and where, at 6 feet north of the bridge, they turned off
onto the grass. They discovered glass about 15 feet north
of the bridge where Hay says the accident took place. Next
morning, in company with Mr. C. W. A. Baldwin, uncle of
Gordon, he again visited the scene of the accident and
shewed him the same tracks that he had pointed out the
night before to Lysans. They also saw the pile of glass
about 15 feet north of the bridge. Lysans corroborates
Hay to this extent: that Hay shewed him the wheel tracks
he claimed were his. Lysans testified that, with the aid
of the flashlight and the light from the automobiles then
gathered there, it was easy to follow the track and that at
6 feet north of the bridge he distinctly saw where the wheels
went over onto the grass. He says they found a pile of glass
15 feet north of the bridge, and, in addition to the pile of
glass, they found a piece of a nickle door handle 2 inches
long like those used on an automobile. The appellants
admit that the collision broke off the handle of the left front
door of their automobile. Lysans also says that he saw the
wheel tracks on the inside of the east rail of the bridge at
a distance, he thought, of about 15 inches from the rail,
and stated he did not think Hay could have driven any
closer to the rail. Glass was also found on the bridge to-
gether with a piece of a nickle door handle. Whether it
was the same part of the door handle which Lysans found
north of the bridge the night of the accident the evidence
does not shew. One of the witnesses, Thomas Apsey, testi-
fied that the glass on the bridge seemed to him “to be
scattered over the bridge.” Counsel for the respondents
contended that the finding of glass and part of the door
handle 15 feet north of the bridge and the finding of glass
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on the bridge, would indicate that the collision took place
north of the bridge; that the truck smashed the glass in
the left rear door, which is established by the evidence, and
that some part of the glass fell to the ground and some
remained on the running board of the car and was shaken
off on the bridge.

The learned trial judge found as follows:—

I am satisfied that the defendant’s wheel marks were those which were
afterwards seen by the defendant Hay and the witness Lysans. This
would indicate that at the point of collision the defendant’s truck was
being driven well over to the right side of the road and in fact as far to
the right as it could be driven if a collision between the right side of the
truck-rack and the railing of the bridge was to be avoided. The real cause
of the accident was I think that the defendant’s rack overhung the truck

1932
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and took more space than would an ordinary car. The defendant Hay

knew this and the plaintiff did not know it.

This, in my opinion, is a finding that, whether the acci-
dent occurred on the bridge or on the road immediately to
the north thereof, Hay was, at all times material to the
action, east of the centre of the road. This finding is justi-
fied by the evidence and, in my opinion, must be accepted.
From that finding it necessarily follows that the only way
the collision could have happened was by Gordon Baldwin
driving over to Hay’s side of the centre line. If that is how
the collision occurred, can Hay be held to have been in any
way responsible for it? Both drivers had a right to be on
the road with the vehicles they were driving. Both, how-
ever, were under a duty to take reasonable precautions to
avoid a collision. In Hambrook v. Stokes Bros. (1), Atkin
LJ. said:—

The duty of the owner of a motor car in a highway is not a duty to
refrain from inflicting a particular kind of injury upon those who are in
the highway. If so, he would be an insurer. It is a duty to use reason-
able care to avoid injuring those using the highway.

The precautions which both drivers were under a duty to
take to avoid a collision are set out in the statute. Section
19 of the British Columbia Highways Act, provides:—

19. In case a person travelling or being upon a highway in charge of
a vehicle drawn by one or more horses or other animals, or propelled by
some other means, meets another vehicle drawn or propelled as afore-
said, he shall reasonably turn out to the right from the centre of the
travelled portion of the highway, allowing to the vehicle so met one-half
of the travelled portion of the highway.

(1) 119251 1 KB. 141, at 156.
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If this statutory provision had been observed by both
drivers in the present case it is clear the accident would
have been avoided.

If we accept the finding of the trial judge as to the posi-
tion of the truck at the time of the accident, and, as I have
already said, I think we must accept it, that finding means
that Hay performed the duty resting upon him under the
statute and that Gordon did not. That being so, I am
unable to see how Hay could have been guilty of negli-
gence causing the accident unless he became aware or had
an intimation that Gordon was about to cross the centre
of the travelled portion of the highway, and he (Hay)
failed to avoid a collision being able to do so. Upon this

. point Hay was examined and he testified that it was not

until the front of Gordon’s car was on the centre of the
road that he feared a collision, and that he immediately
swerved to the east. He, therefore, had no intimation that
Gordon was not going to comply with the statute until it
was too late to get out of his way. Under the circum-
stances there was, in my opinion, no duty resting upon
Hay to anticipate that Gordon would commit a breach of
the statute. It is not suggested that after the danger be-
come apparent Hay could, by any act of his, have avoided
a collision. What is charged against him is that:
the overhanging rack of the appellant’s truck occupied more space than
would an ordinary motor car and that he knew this and Gordon Baldwin
did not, and that he was driving too fast under the circumstances.
None of these circumstances, however, could have brought
about the collision if Gordon had remained on his own side
of the road. The truck was not an outlaw on the highway.
It had a perfect right to be there so long as its overhanging
rack did not prevent its driver from giving to a vehicle
going in the opposite direction one-half of the travelled
portion of the highway. The fact that Hay knew the
width of the truck and that Gordon did not, cannot, in
my opinion, be said to have caused or contributed to the
accident for, as the trial judge pointed out, anyone driving
at night and seeing the lights of an approaching car must
anticipate that it may be a truck.

It was contended by counsel for the appellants that as
the road was narrow, the night foggy and the respondent’s
truck wider than an ordinary automobile, there was a duty
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resting upon Hay to be extra careful not to injure anyone
using the highway and that he should have had a light to
mark the left side of his truck. It is established that the
bridge was seventeen feet wide, and that the road leading
up to the bridge had no ditch on the right hand side so
that, if the accident occurred north of the bridge, as I think
it did, the road was sufficiently wide for the cars to pass
in safety and have a satisfactory margin to spare. There
was some fog which made the windshield misty, unless the
windshield wipers kept it clear. Only one of Gordon’s
wipers was working, which one the evidence does not dis-
close, but he drove with his head out of the window the
better to see, until just before the accident when he with-
drew it. Then, looking through the windshield he saw the
railing of the bridge on the right hand side—he thought
it was at the southwest corner. If it was his right hand
wiper which was working and through which he saw the
railing, and the wiper directly in front of him was not work-
ing and the windshield covered with mist, it would account
for his failure to see the truck after he drew in his head.
Notwithstanding the evidence of some fog, Hay says he
could see the railing of the bridge on his right hand side,
and he was able to run his truck within a few inches of it.
Furthermore a speed of twenty-five miles per hour does
not seem to me excessive, so long as the light is such that
a driver can see to keep his own side of the road.

In support of the argument that Hay should have had a
light to mark the left hand side of the truck, the appellants
cited the case of Wintle v. Bristol Tramways & Carriage
Co., Limited (1). In that case the plaintiff claimed dam-
ages from the defendants in respect of the alleged negli-
gent driving by night of their petrol lorry or trolley, when
the plaintiff’s steam lorry was run into and damaged. The
negligence alleged was that the defendants were burning
only one light on their trolley when they should have had
two. The defence was that the statute required only one
light and that the defendants had complied with the
statute. In his judgment, at page 242, McCardie J. says:—

Under the Locomotives on Highways Act of 1896 and the regulations
tmade thereunder the defendants were bound to carry one light on their
trolley. In the absence of doing so they are exposed to certain penalties.

(1) (1917) 86 L.JXK.B. 240.
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That provision does not, in my opinion, lessen their common law liability,
and compliance with the regulation does not prevent them from being
under the necessity of taking reasonable and proper care to indicate their
position in a roadway to pedestrians and approaching vehicles. In this
case the defendants carried only one light. There was evidence before
the deputy Judge that it was usual for lorries to carry two lights, and he
no doubt thought that the defendants ought to have had two lights on
their lorry.

This judgment was affirmed on appeal (1).

It will be observed that in that case there was evidence
that it was usual for lorries to carry two lights and, as
stated in 21 Halsbury, page 449, a person is entitled to
rely upon the other party taking reasonable care and pre-
cautions, and, in places to which the public have access, is
entitled to assume the existence of such protection as the
public have, through custom, become justified in expecting.
See also Smith v. South Eastern Rly. Co. (2).

The non-observance by an automobile driver of the pre-
cautions prescribed or duties imposed by the legislature is
usually prima facie evidence of negligence and, if damage
results from such non-observance, he will be liable there-
for. It is, however, not disputed that the-statutory enact-
ment is not in every case to be taken as the measure of
the duty of the individual. As in the Wintle case (3) a per-
son may comply with the terms of the statute and yet find
that he has omitted some other duty of care which involves
him in liability. Precessly v. Burnett (4). In such cases,
however, the common law duty has been relied upon by the
plaintiff because the statutory provision, if complied with,
was not sufficient to prevent the accident and did not afford
the plaintiff the measure of protection to which he was
entitled. These cases, it seems to me, can have no appli-
cation to the case at bar for here, if Gordon Baldwin had
performed the statutory duty resting upon him the acci-
dent could not have happened. We were not referred to
any case in which a plaintiff has successfully invoked the
aid of a common law duty to take care, to excuse his failure
to perform a statutory requirement which, if complied with,
would have prevented the accident.

As, in my opinion, Hay was entitled to expect that Gor-
don would use reasonable care and take proper precautions.

1) 117 L.TR. 238. (3) (1917) 86 L.JXK.B. 240.
(2) [1896] 1 Q.B. 178. (4) [1914] 8.C. 874.
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in passing on the highway, and as, in particular, he was
entitled to assume that he (Gordon), would observe the
requirements of section 19 of the Highways Act, I am un-
able to reach any other conclusion than that Gordon Bald-
win was the author of his own wrong.

I would dismiss the appeal with costs.

Appeal allowed with costs.

Solicitors for the appellant: Maitland and Maitland.
Solicitors for the respondent: Farris, Farris, Stultz & Sloan.

LA CORPORATION DE LA PAROISSE

13

1932
A d

BaLowin
v.
BeLL.

Lamont J.

1932

*Nov. 28.

DE ST-JOSEPH DE COLERAINE | APPELLANT; +pgy 17,18,

(DEFENDANT) .....c0ovvvnenn... ceen
AND
COLONIAL CHROME CO. LTD.
RESPONDENT;
(PLAINTIFF) ..........cciiiiiiiiun..
AND

LE REGISTRATEUR DU COMTE DE
MATANE aAnp ANorHER (Mis-EN-CAUSE).

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Municipal corporation—Valuation roll—Land and buildings owned by
same person—Erroneus description—Real owner as to buildings and
previous owner as to land—Sale for tazes—Notice to previous owner
not excluding buildings—Action in nullity—Limitation of action—
Absolute nullity—Statements in deeds to be taken as proved, even
against third party, uniil contrary evidence—Arts. 414, 415, 1210, 1222
C.C—Arts. 699 C.C.P—Arts. 16, 654, 678, 726, 729, 740, 747 M .C.

Title to mining property having been granted by the Crown in 1906 to
one K., the latter appeared in the books of the appellant municipality
as owner until 1926, when the property and the buildings erected
thereon were sold for unpaid taxes which were alleged to be due by
K. The respondent company bought the property in 1922. Accord-
ing to the books of the appellant municipality in 1926 and previously,
the land and the buildings were not described on the valuation roll
under consecutive numbers nor on the same pages of the book.
Accounts for municipal and school taxes were sent and paid by the
respondent company. It was not disputed that the taxes on the
buildings were paid; but the municipality claimed taxes were due on

*PreseNT:—Duff, Rinfret, Lamont, Smith JJ. and St. Germain J.
ad hoc.
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the land. The appellant municipality, in the public notice of sale for
unpaid taxes, described the whole lot as being to be sold without
indicating that the buildings were excluded. In 1928, title to the
property was delivered to the purchaser at the tax sale by the
appellant. The respondent company had no knowledge of the sale
until 1929 when notified by the purchaser and then took an action to
annul the sale.

Held that the tax sale was null and void ab initio, and that the title of
the purchaser should be set aside.

Held, also, that, in a case of absolute nullity, the provisions of article 747
M.C. enacting limitation of the action in annulment of the sale do
not apply.

Held, further that the declarations and statements contained in authentic
deeds as well as in deeds under private seal are considered as proved
until they are challenged and contrary evidence is adduced, and it is
£0, not only as between the panties to the deeds, but also against third
parties.

Judgment of the Court of Kings Bench (Q.R. 52 K.B. 458) affirmed.

APPEAL from the decision of the Court of King’s Bench
appeal side, province of Quebec (1), affirming the judg-
ment of the Superior Court, d’Auteuil J. and maintaining
the respondent company’s action to annul sale of mining
property for unpaid taxes.

The material facts of the case and the questions at issue
are fully stated in the above headnote and in the judg-
ment now reported.

J. A. Prévost K.C. for the appellant.
Maurice Botsvert for the respondent.

The judgment of the court was delivered by

St-GerMAIN, J. (ad hoc).—Il g'agit d’une action en
déclaration de nullité de vente, pour taxes municipales,
d’'un immeuble situé dans la municipalité-appelante, et
dont le mis-en-cause, Robutel Théberge, s’est porté adju-
dicataire, le 3 mars 1926, & une vente faite par la corpora-
tion du comté de Mégantic, sous 'autorité des dispositions-
des articles 726 et suivants du code municipal.

Cet immeuble désigné au cadastre comme étant la par-
tie sud-est du lot n° 19 du 10e rang du canton de Coleraine,
avait été originairement concédé, en 1906, par la couronne,
comme concession miniére, 4 Charles King, de Boston, et
dame Marie-Louise King, veuve de feu Sir Adolphe Cha-
pleau. Ces derniers apparaissaient encore, en 1926, aux

(1) [1932] Q.R. 52 K.B. 458,
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réles d’évaluation et de perception de la municipalité-appe-
lante, comme propriétaires du fonds dudit immeuble, les
batisses sus-érigées étant inscrites sur lesdits réles au nom
de la compagnie-intimée, et ¢’est pour les taxes qui auraient
été dues par lesdits King et Lady Chapleau, comme pro-
priétaires dudit fonds de terre, que ledit immeuble a été
vendu et adjugé audit mis-en-cause Théberge, en mars
1926.

Le 26 mars 1928, le retrait prévu par larticle 740 du
code municipal n’ayant pas été exercé, un acte de vente
dudit immeuble a été délivré audit mis-en-cause-adjudica-
taire par ladite corporation de comté, et c’est cette vente
qui fait maintenant l'objet de la présente demande en
nullité.

La demanderesse-intimée invoque, au soutien de son
action, que ladite vente a été faite super non domino et
non possidente; que lorsque cette vente a eu lieu, elle était
déja propriétaire dudit immeuble depuis plusieurs années,
par bons titres, et que son droit de propriété avait été
dénoncé au conseil municipal et au secrétaire-trésorier de
la corporation-appelante, que frauduleusement et sans droit,
le secrétaire-trésorier de la corporation-appelante avait
omis de porter 'intimée au rdle d’évaluation, comme pro-
priétaire dudit immeuble, quant au fonds, laissant sur ledit
role, comme propriétaires dudit fonds, les propriétaires
originaires, et n’inscrivant 'intimée sur ce réle que comme
propriétaire des batisses sus-érigées; qu’un état des taxes
municipales et scolaires lui avait été transmis et qu’elle
avait toujours acquitté les taxes qu’on lui avait demandées,
mais que, frauduleusement et sans droit, la corporation-
appelante avait omis de dénoncer & la compagnie-intimée
les taxes illégalement imposées sur ladite concession miniére,
indépendamment des béatisses.

L’intimée ajoute que ce n’est qu’au cours de 1929 que
ledit adjudicataire Robutel Théberge lui a dénoncé ses
droits sur ledit lot; que jusqu’alors, elle avait toujours
ignoré ladite vente municipale, et que c’est aprés avoir
connu les prétentions dudit adjudicataire Théberge qu’elle
a intenté la présente action en nullité de vente.
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La corporation-appelante soutient & 'encontre de cette
action:—

1. Que lintimée n’a pas prouvé quelle était propriétaire dudit immeu-
ble ainsi vendu pour taxes, et que, conséquemment, elle n’a démontré
aucun inbtérét 3 intenter son action;

2. Que les ventes pour taxes municipales faites sous l'autorité des
articles 726 et suivants du code municipal ne sont pas dirigées contre les
personnes, mais contre les immeubles et que, pour cette raison, ces ventes
ne sauraient &tre assimilées aux ventes d'immeubles par le shérif qui
doivent &tre faites sur la personne condammnée qui les posside, ou est
réputée les posséder animo domini (art. 699 CP.C.); que la vente pour
taxes dont lintimée demande la nullité a eu lieu légalement sur les pro-
priétés inscrites au rdle d’évaluation, l'intimée n’ayant jamais dénoncé
son droit de propriété;

3. Que 'action est prescrite, aux termes de Particle 747 du code muni-
cipal.

La Cour Supérieure a maintenu l'action de Vintimée et
ce jugement a été confirmé par la Cour du Banc du Roi

siégeant en appel, monsieur le juge Tellier dissident.

Premiére question: I’intimée a-t-elle prouvé qu’elle était
propriétaire de I'immeuble en question, tant pour le fonds
que pour les batisses, lorsque ladite vente pour taxes a eu
lieu?

L’intimée a produit trois documents pour établir son
droit de propriété:

Le premier est un acte de transport-cession, en date du
25 octobre 1919, fait sous son seing privé, en la cité de
New-York, par un nommé Parker Sloane 4 la United States
Ferro Alloys Corporation.

11 est déclaré, dans cet acte de transport-cession, que le
cédant Parker Sloane transporte & ladite compagnie United
States Ferro Alloys Corporation une somme de £8,633.75,
cette somme étant une balance due et qui lui est payable
en capital et intérét, aux termes d’un acte de vente consenti
le 24 juillet 1918 par Charles A. King et les exécuteurs-
testamentaires de Lady Chapleau & J.-Valére Bélanger, de
ladite partie sud-est du lot n° 19 du 10e rang du canton de
Coleraine, enregistré au bureau d’enregistrement du comté
de Mégantic, le 30 juillet 1918, sous le n° 57886, et ledit
acte ajoute:

as acquired by the said Charles A. King and Lady Chapleau under Grant
of Mining Concession from the Department of Colonization, Mines and
Tisheries of the Province of Quebee, of date the 8th August 1906, and
registered in the Registry Office for the County of Megantic, at Inverness,
on the 2nd November 1907, in Register B, Vol. 46, No. 43113.
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A cet acte de transport-cession comparait ledit J.-Valére
Bélanger lequel, aprés avoir pris connaissance dudit acte,
déclare en étre satisfait et s'engage & payer ladite somme
de $8,633.75 & ladite compagnie-cessionnaire, United States
Ferro Alloys Corporation.

Cet acte sous seing privé, fait 4 New-York, est signé par
toutes les parties, il est authentiqué conformément & la loi,
et le double produit au dossier porte le certificat du régis-
trateur du comté de Mégantic, comme ayant été diiment
enregistré, le 3 novembre 1919, sous le n° 60271.

Le deuxiéme document produit par V'intimée, pour éta-
blir son droit de propriété, est un acte de vente passé devant
Ie notaire Joseph Sirois, & Québec, le 30 mai 1922,

Par cet acte, la United States Ferro Alloys Corporation,
4 qui le nommé Parker Sloane avait consenti le transport-
cession ci-dessus relaté, vend & la compagnie-intimée ledit
lot de terre connu comme étant la partie sud-est du lot
n°® 19 du 10e rang du canton de Coleraine,

as acquired (déclare encore ledit acte) by Charles A. King and Lady
Chapleau from the Quebec Mines and Fisheries Department, on August
the 8th 1906, with the buildings thereon erected, circumstances and
dependencies, the mills, machinery, machines, apparatus, carriages, and
all other effects moveable and accessories, placed upon and used for the
mine, upon the said property and for the said mills, save and except a
small house, stable and barn erected on said ground and the property of
Oram Gagné * * *

Ledit acte ajoute:—

The properties, mills, machineries and rights sold * * * belong to
the Vendor under and in virtue of a deed from the Sheriff for the District
of Arthabaska, dated the seventeenth of December last (1921) and
registered in the Registry Office for the County of Megantic (Inverness)
on the 19th of the same month and year as No. 64274.

Cet acte a été dliment enregistré au long le 30 mai 1922,
au bureau d’enregistrement 4 Inverness, sous le n° 64895,
suivant certificat du registrateur inscrit 3 I’endos.

A cet acte est aussi annexé un extrait des minutes d’une
assemblée du bureau de direction de la compagnie-vende-
resse, la United States Ferro Alloys Corporation aux fins
de l'autoriser & faire ladite vente, et nous lisons, dans cet
extrait des minutes, attendu suivant:—

Whereas this Company has acquired from the Shenriff of the District
of Arthabaska, by Deed of Sale dated the 17th December 1921, registered
at Inverness, in the County of Megantic, on the 19th December 1921,
under No. 64274, the real estate hitherto belonging to the J.-V. Bélanger
Mining Company, Limited, known as the south-east portion of lot 19 of
the 10th Range of the Township of Coleraine, containing, ete. * * *
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1932 Le troisiéme document produit par la compagnie-intimée,
LaCoze. cOmme preuve de son droit de propriété, est un autre acte
Pass  de vente passé devant Mtre Sirois, notaire, en date du 31

SrJoserr  janvier 1923, encore entre ladite United States Ferro Alloys
Cowzmarys  COTporation et ladite compagnie-appelante, The Colonial

Corius Chrome Company Limited.

CHROME Par cet acte de vente, la United States Ferro Alloys
Co. Lo, . R e e e,

— " Corporation vend de nouveau 4 la compagnie-intimée, non

Gerxi:in 5 seulement tout ce qu’elle lui a déja vendu par l'acte de vente

— " précédent du 30 mai 1922, c'est-a-dire ladite concession

miniére, avec les bitisses dessus érigées, mais elle lui trans-

porte en méme temps toutes les réclamations qu’elle posséde

contre J.-V. Bélanger Mining Co. Limited, en vertu de

certains jugements énumérés audit acte.

Parmi ces jugements, il y en a un au montant de
$50,859.36 en acompte duquel la venderesse déclare qu'un
crédit de $16,705.05 doit &tre donné, ce dernier montant
représentant le prix réalisé par la vente du shérif des pro-
priétés de ladite compagnie J.-V. Bélanger Mining Co.
Limited.

Cet acte de vente contient de plus la déclaration sui-
vante:—

The properties, mills, machineries and rights sold * * * belong to
the Vendor under and in virtue of a deed from the Sheriff for the District
of Arthabaska, dated the seventeenth of December last (1921) and
registered in the Registry Office for the County of Megantic (Inverness)
on the nineteenth of the same month and year as number 64274.

According to a certificate given by the cheriff of the District of
Arthabaska on the fifteenth of June mineteen hundred and twenty-two,
registered in the Registry Office for the Registration Division for the
District of Megantic on the nineteenth of the same month and year as
No. 20369, the purchase price mentioned in the deed of sale from the
sheriff has been paid and satisfied in full, and the security bond of the
United States Ferro Alloys Corporation for the said sum $19,000 was and
is discharged.

Ce dernier acte a été aussi enregistré au long au bureau
d’enregistrement du comté de Mégantic, & Inverness, le 6
février 1923, sous le n° 66107, ainsi qu’il appert au certificat
du régistrateur 3 ’endos de la copie dudit acte qui est au

dossier.

Voila les titres que la compagnie-intimée a produits
comme preuve de son droit de propriété, aussi bien dudit
lIot de terre partie sud-est du n° 19 du 10e rang du canton
de Coleraine, que des bitisses érigées sur ledit lot.
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La corporation-appelante prétend que ces titres ne sont
pas suffisants pour démontrer que l'intimée est propriétaire
dudit immeuble, tant pour le fonds que pour les batisses.
Elle soutient que les titres produits démontrent bien que la
Colonial Chrome Company, Limited, a acheté le lot de terre
-en question, mais qu’ils ne démontrent pas que son vendeur
en était propriétaire, en d’autres termes, que ces titres ne
remontent pas aux lettres patentes.

11 est vrai, dit 'appelante dans son factum, que dans les
ventes de la United States Ferro Alloys Corporation a la
Colonial Chrome Company, Limited, la compagnie-vende-
resse déclare que son titre est une vente du shérif, mais,
ajoute Pappelante, cette déclaration ne fait pas de preuve,
car l'acte de vente du shérif n’est pas produit.

Sur ce point, monsieur le juge Tellier qui a été dissident
en appel s'exprime comme suit:—

La demanderesse est-elle propriétaire du termain qui a fait l’objet de
la vente qu'elle attaque?

Le titre qu'elle produit se rapporte bien & ce terrain. Il lui vient de
la United States Ferro Alloys Corporation. Il est en date du 31 janvier
1923. Dans ce titre, la venderesse a déclaré avoir acquis du shérif du
district d’Athabaska, le 17 décembre 1921, ledit terrain qu'elle vendait.
Cette déclaration, qui, naturellement, ne fait pas preuve, est-elle vraie?
Nous n’en savons rien, le contrat de vente du ehérif n’étant pas produit.

La demanderesse a en outre mis au dossier un acte de cession et
transport (transfer and assignment), daté de New-York, le 25 octobre
1019, et attestant que, ce jourdd, M. Parker Sloane a cédé et transporté &
M. J.-Valére Bélanger, pour bonne et valable considération, une somme
de $8,633.75, étant la balance du prix de la vente du terrain en question,
consentie le 24 juillet 1918, par M. Hamry R. Fraser, procureur de M.
Charles A. King, et par M. Albert J. Brown, pour les exécuteurs-testa-
mentaires de feu Lady Chapleau. Cet acte de cession ou transport fait
preuve, évidemment, de la vente de créance qui en fait objet, mais il ne
prouve rien de plus.

Avent la vente municipale, dont la nullité est demandée, le terrain
dont il sagit figurait aux noms conjoints de M. C. A. King et de Lady
Chapleau, sur le role d'évaluation de la défenderesse. Clest sur eux que
ladite vente a été faite. La demanderesse prétend que ledit rble d’évalua-
tion, de méme que le rdle de perception, auquel il servait de base, était
erroné. Cela se peut; mais, encore faut-il qu'elle le démontre. Et, pour
cela, elle a besoin de toute une chaine de titres, remontant jusqu'a C. A.
King et Lady Chapleau. En l'absence dune chafne ininterrompue de
titres, je ne vois pas comment on pourrait la reconnaitre comme proprié-
taire, au lieu et place de C. A. King et Lady Chapleau.

Avec beaucoup de déférence pour 'opinion exprimée par
I'honorable juge, je suis d’avis que les actes produits au
dossier par l'intimée sont suffisants pour établir la chafine

des titres, & partir de la concession faite par la Couronne &
56742—23
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Charles A. King et Lady Chapleau, de ladite concession
miniére, jusqu'd l'acquisition d’icelle par la compagnie-
intimée de la United States Ferro Alloys Corporation.

La doctrine et la jurisprudence francaises, commentant
les articles 1319 et 1320 du Code de Napoléon, auxquels
correspondent les articles 1210 et 1222 du Code Civil de
Québec, affirment que les déclarations et énonciations con-
tenues dans les actes authentiques, aussi bien que dans les
écritures privées, ont force probante jusqu’a preuve con-
traire, non seulement entre les parties mais aussi contre les
tiers.

Or, comme dans la cause actuelle, la corporation-appe-
lante n’a fait aucune preuve a l’encontre desdites déclara-
tions et énonciations contenues dans ces actes, il en résulte
que ces déclarations et énonciations font pleine foi.

Les articles 1210 et 1222 du Code Civil de Québec sont
dans les termes suivants:—

(1210) L’acte authentique fait preuve compléte entre les parties, leurs
héritiers et représentants dégaux: .

1. De l'obligation qui y. est exprimée;

2. De tout ce qui y est exprimé en termes énonciatifs, pourva que
I"énonciation ait un rapport direct & telle obligation ou A 'objet qu’avaient
en vue les parties en passant l'acte. L’énonciation étrangeére & l'obligation
ou a l'objet qu'avaient en vue les parties en passant l'acte ne peut servir
que comme commencement de preuve.

(1222) Les écritures privées reconnues par celui & qui on les oppose,
ou légalement tenues pour reconnues ou prouvées, font preuve entre ceux
qui y sont parties, et entre leurs héritiers et représentants légaux, de
méme que des actes .authenfhiques.

Les articles correspondants du Code Napoléon se lisent
comme suit:—

(1319) L’acte autbentique fait pleine foi de la convention qu'il ren-
ferme entre les parties contractantes et leurs héritiers ou ayants
cause. * ¥ *

(1320) L'acte, soit authentique, soit sous seing privé, fait preuve
entre les parties, méme de ce qui n’y est exprimé qu'en termes énoncia-
tifs, pourvu que Pénonciation ait un rapport direct & la disposition. Les
énoncistions étrangéres & la disposition ne peuvent servir que d’un com-
mencement de preuve.

M. Mignault, dans son traité de Droit Civil Canadien,
vol. 6, p. 21, commente ainsi V’article 1210 du Code Civil
ci-dessus cité:—

Cet article, s'inspirant des articles 1319 et 1320 du code Napoléon, a
reproduit une inexactitude de rédaction que tous les commentateurs ont
reprochée & ces articles. Comme eux, il confond la force probante avec

1a force obligatoire de 'acte. Il est bien entendu que les contrats authen-
tiques ou sous seing privé, n'obligent que les parties, leurs héritiers ou
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représentants légaux. Au contraire, leur force probante est indivisible et
elle existe 3 I’égard de tout le monde.

Corrigeons done la formule de larticle 1210 en disant que lacte
authentique fait preuve compléte, & l'égard des tiers comme des parties,
de l'obligation qui y est exprimée, et aussd de tout ce qui y est exprimé
en termes énonciatifs, etc., en ce sens que l'existence de I'acte, de 1'obliga-
tion, ou de 1’%énonciation, c¢’est-d-dire, suivant le mot de Dumoulin, re:
gestee, ne peut étre contestée par les tiers sans recowrir & linscripion de
faux.

Mais cette force probante s'étend-elle de la méme maniére & tout ce
que cet acte contient?

On distingue les mentions qu'on ne peut contester sans mettre en
question la véracité de Uofficier public et celles qu'on pourrait nier sans
attaquer cette véracité. Dans le cas des premiéres on décide qu'on mne
peut les contester sans recourir & linscription de faux. Les autres font
foi jusqu'a preuve contraire,-mais on peut les mettre en question sans
inscription de faux. Ainsi un acte de vente constate que le prix a été
payé devant le notaire; cetbte mention ne peut étre niée que par l'ins-
cription de faux. Mais il en serait autrement s'il était dit que le vendeur
reconnaissait avoir recu le prix antérieurement & I'acte; cette mention
prouverait le fait de cetbe reconmaissance, mais on pourrait nier le fait du
paiement sans mettre en question la véracité du notaire et partant lins-
cription en faux ne serait pas nécessaire. * * *

Nous en arrivons maintenant & la distinetion que larticle 1210 fait
entre 'obligation et I’énonciation. Par V'obligation, on doit entendre les
déclarations des parties, car l'acte peut bien ne renfermer aucune obliga~
tion, et par l'énonciation, les explications que contient I’'acte. Il n’y a
aucune difficulté quant aux déclarations des parties, ou, pour employer
Pexpression de Pothier (Obligations, n® 735), quant au dispositif de P'acte..
II ne peut y avoir d’embarras qu'au sujet des énonciations, car celles-13
seules sont authentiques qui ont un rapport direct & l’obligation ou &
Pobjet qu'avaient en vue les parties en passant I'acte, les autres me pou-
vant servir que comme commencement de preuve par écrit. A quel signe
reconnaitre une énonciation qui & un rapport direct 3 Vobligation ou &
Pobjet que les parties avaient en vue? Pothier nous indique le moyen de
les distinguer en disant qu'une énonciation & laquelle la partie adverse
aurait intérét & s'opposer si elle n’était pas vraie, est une énonciation qui
a un rapport direct & la disposition. Adinsi Facte de reconnaissance d’une
rente dit que tous les arrérages de cette rente ont été payés. Le créan-
cier, partie & J'acte, aurait inbérét & s'opposer & cette énonciation et son
silence est un aveu. Au contraire, dans le méme acte le débiteur déclare
quil tient I'héritage chargé de la rente de la succession de son frére; le
créancier ni aucun autre des parties n'a d'intérét & s'opposer i cette énon-
ciation, partant elle est étrangére & la disposition et elle ne pourra valoir
que comme commencement de preuve par écrit contre le débiteur.

MM. Planiol et Ripert, dans leur Traité Pratique de
Droit Civil Francais, derniére édition (1931), vol. VII, P-
771, s’expriment aussi comme suit:—

1435. Régles communes & tous les actes. Allégations qus font prevve,
D’aprés l'article 1320, “Uacte soit suthentique soit sous seing privé fait foi
entre les parties, méme de ce qui n'y est exprimé qu'en termes énonciatifs
pourvu que l'énonciation ait un rapport direct avec la disposition. Les
énonciations étrangéres & la disposition ne peuvent servir que de com-
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mencement de preuve.” Ainsi y a-t-il lieu de faire une distinction essen-
tielle, dans tout acte écrit, entre la disposition et les énonciations. Ces
deux expressions s'opposent exactement comme celles de dispositif et de
motifs dans les minutes des jugements. La disposition est la partie de
l'acte qui en constitue 'objet méme, celle ol le débiteur reconnait qu'il
s'est engagé envers le créancier ou dans laquelle le créancier reconnait que
le débiteur l'a payé. C'est la raison d’étre de l'acte. Les énonciations
sont les allégations de Yacte qui n'ont pas essentiellement pour but d’en-
gager ou de libérer les parties, les simples explications qui n’auraient pas
suffi & elles seules & décider les parties & dresser acte. Dans l'intention
des parties, elles ne sont pas relatées pour faire preuve de quoi que ce
soit mais pour les raisons les plus diverses. Néanmoing les énonciations
ayant un rapport direct avec la disposition ont la méme valeur probante
que la disposition; leur insertion dans l'acte a di attirer ’attention des
parties intéressées; si elles ont laissé passer cette énonciation sans protes-
ter c’est que le fait relaté est vrai. Les énonciations n’ayant pas de rapport
direct avec la disposition ne peuvent au contraire servir que de com-
mencement, de preuve. Le fait énoncé n'est alors pass prouvé par lacte;
il est seulement vraisemblable, ce qui aura pour effet de rendre admis-
gibles tous les compléments de preuve autorisés par la loi: témoins, pré-
somptions, serment supplétif. Les juges du fait apprécient souveraine-
ment sl y & ou non rapport direct entre 1'énonciation incidente et le
dispogitif.

Nous pouvons aussi référé sur cette question & Laurent,
vol. 19, n°* 133 et suivants.

Toute la doctrine et la jurisprudence francaise, sur cette
matiére, est d’ailleurs exposée dans le Juris-Classeur Civil,
sous les art. 1319 et 1320 du Code Napoléon.

Me basant sur ces autorités, il me semble qu’il ne peut y
avoir aucun doute que l’énonciation qui est faite dans
I'acte de transport consenti par Sloane & la United States
Ferro Alloys Corporation, et suivant laquelle il est déclaré
que le montant de $8,633.75 qui fait I'objet dudit trans-
port est une balance due, aux termes d’un acte de vente
consenti par Charles A. King et les exécuteurs-testamen-
taires de Lady Chapleau & J.-Valére Bélanger, de la con-
cession miniére en litige, est une énonciation qui a un rap-
port direct & I'objet en vue par les parties en passant cet
acte. En effet, cette énonciation est pour ainsi dire néces-
saire pour la validité dudit transport, puisqu’elle détermine
1a source de la créance qui fait l'objet de ce transport.
Cette somme de $8,633.75, transportée par Sloane 4 la
United States Ferro Alloys Corporation, ne peut étre une
somme indéterminée; il faut bien nécessairement que le
cédant indique au cessionnaire le titre de la créance qu’il
Tui transporte, et partant, I'énonciation contenue dans ledit
acte de transport qui référe & ce titre de créance est une
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énonciation directe & 1’obligation, pour ne pas dire que cette
énonciation ne fait pas partie du dispositif méme de 'acte.

Je suis donc d’opinion que l'acte de transport sous seing
privé entre Parker Sloane et la United States Ferro Alloys
Corporation, en date du 25 octobre 1919, ayant, aux termes
de larticle 1222 du Code Civil, la méme force probante
qu'un acte authentique, établit, jusqu’a preuve contraire,
vis-a-vis des tiers, comme entre les parties, que le 24 juillet
1918, Charles A. King et les exécuteurs-testamentaires de
feu Lady Chapleau ont vendu & J.-Valére Bélanger le lot
de terre connu comme étant la partie sud-est du lot n° 19
du 10e rang du canton de Coleraine, tel qu’acquis par lesdits
Charles A. King et Lady Chapleau, du département de la
Colonisation, des Mines et Pécheries de la province de Qué-
bec, le 28 aofit 1906, et que cet acte de vente a été dliment
enregistré au bureau d’enregistrement d’Inverness, comté
de Mégantic, le 30 juillet 1918, sous le n° 57886.

Pour des motifs analogues, les deux actes de vente ci-
dessus relatés, datés respectivement le 30 mai 1922 et le 31
janvier 1923, entre la United States Ferro Alloys Corpora-
tion et la Colonial Chrome Co., Limited, deux actes nota-
riés et par conséquent authentiques (art. 1208 C.C.) font
preuve, non seulement entre les parties, mais aussi vis-a-vis
des tiers, jusqu’a preuve du contraire, non seulement du
fait que la United States Ferro Alloys Corporation a bien
vendu, aux termes de ces deux actes, 4 l'intimée, Colonial
Chrome Co., Limited, le lot de terre ci-dessus décrit, avec
toutes les béatisses érigées sur icelui, mais aussi du fait,
jusqu’a preuve contraire, que la United States Ferro Alloys
Corporation est devenue propriétaire de ce qui fait 'objet
desdites ventes, en vertu d’un titre du shérif du district
d’Arthabaska, en date du 17 décembre 1921, et diiment
enregistré au bureau d’enregistrement du comté de Mégan-
tic, le 19 du méme mois, sous le n°® 64274 ; que suivant certi-
ficat du shérif, en date du 15 juin 1922 et diment enregistré
sous le n° 20369, le prix de vente mentionné audit acte du
shérif a été diment payé par la United States Ferro Alloys
Corporation, et que cette vente du shérif a été faite sur
J.-V. Bélanger Mining Co., Limited, & qui, suivant ledit
acte du 31 janvier 1923, la United States Ferro Alloys
Corporation donne crédit d’une somme de $16,705.05 réali-
sée, déclare ledit acte, dans la vente par le shérif des pro-
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1932 priétés de ladite compagnie J-V. Bélanger Mining Co.,

b d . .
LaCore. Limited.
Paaon Lorsque dans ces deux actes de vente, la venderesse,

8rJoserr  [inited States Ferro Alloys Corporation, déclare & son
Couzpamve  acquéreur, l'intimée, qu’elle est propriétaire dudit lot de

v. terre vendu pour l'avoir acquis du shérif, suivant acte en
CeromMe date du 17 décembre 1921, enregistré sous le n°® 64274, elle

Co.Lad.  ¢ait 13 une déclaration qui a un rapport direct avec la dis-
Gemslg,-in p position; d'ailleurs, la déclaration dans chacun de ces actes,

— """ que le titre du vendeur est un titre du shérif, et par consé-
quant un titre qui purge tous les droits réels, sauf quelques
exceptions (art. 781 C.P.C.) a d{i nécessairement attirer
Pattention de 'acquéreur et si, nous rappelant la citation
de Planiol et Ripert, ’acquéreur a laissé passer cette énon-
ciation sans protester, c’est que le fait relaté est vrai.

D’ailleurs, ne doit-on pas supposer que le notaire instru-
mentant a dii nécessairement prendre connaissance du titre
du shérif auquel il référe dans son acte, puisqu’il indique
méme le numéro sous lequel ce titre a été enregistré au
bureau d’enregistrement du comté de Mégantic?

Evidemment, rien n’empéchait la compagnie-appelante,
a qui ces actes sont opposés, de faire une preuve 4 I'encontre
des énonciations et déclarations qui y sont contenues, mais
n’ayant pas jugé & propos de faire cette preuve, ces énoncia-
tions ou déclarations qui ne sont pas étrangéres a l’obliga-
tion ou & l'objet qu’avaient en vue les parties en passant
ces actes, mais, au contraire, qui ont un rapport direct & la
disposition, ont force probante contre ladite appelante et
établissent la chaine des titres de la corporation-intimée, 3
partir de la concession ci-dessus mentionnée, faite en 1906,
par la Couronne, a Charles A. King et Lady Chapleau,
jusqu’a la vente consentie par la United States Ferro Alloys
Corporation & la compagnie-intimée.

Il faut au moins décider que la compagnie-intimée a suffi-
samment établi, pour les fins de la présente cause, que, lors
de la vente pour taxes de 'immeuble en question, elle était
bien propriétaire dudit immeuble, aussi bien pour le fonds
que pour les batisses.

Deuxiéme question:—La vente pour taxes dont 'intimée
a demandé 2 la cour de constater la nullité a-t-elle eu lieu
légalement sur les propriétaires inscrits au rdle d’évalua-
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tion, 'intimée n’ayant jamais dénoncé son droit de pro-
priété?

Les roles d’évaluation de la municipalité-appelante,
paroisse St-Joseph de Coleraine, ont été produits, & partir
de 1914 3 1926, et sur ces roles, Charles A. King et Lady
Chapleau apparaissent sans interruption, depuis 1914 3
1926, comme propriétaires du lot de terre connu comme
étant la partie sud-est du lot n° 19 du 10e rang du canton
de Coleraine, lequel est évalué 4 la somme de $720.

Le role de perception de la municipalité, pour les années
1914 & 1926, a aussi été produit et sur ce role, Charles A.
King et Lady Chapleau apparaissent encore comme proprié-
taires dudit lot de terre et une taxe immobiliére de $12.60
pour les trois premiéres années, et de $10.80 pour chacune
des années subséquentes, jusqu’en 1926, est portée audit
role de perception.

D’apreés un extrait de ce rdle, les taxes immobiliéres dues
a raison dudit lot, pour Iannée 1918-1919 auraient été
payées par un nommé J.-V. Bélanger dont le nom est men-
tionné dans les titres produits par I'intimée et auquel nous
référons ci-dessus.

Un autre extrait du réle d’évaluation de la municipalité-
appelante, pour les années 1920 & 1926, a aussi été produit
et il fait voir qu’a partir de 1914 4 1917, il n’y a aucune
évaluation de batisses, pour ledit lot de terre, mais qu’en
1920, J.-V. Bélanger Mining Co., Limited, apparait comme
propriétaire de certaines batisses érigées sur ledit lot: un
moulin et accessoires évalués & $20,000, une maison de
pension évaluée & $2,000, et une maison pour le gérant
évaluée a $1,500.

En 1923, c’est la compagnie-intimée qui apparait comme
propriétaire de ces batisses.

En 1925, cest d’abord la Quebec Chrome Corporation et
ensuite encore l'intimée, Colonial Chrome Co., aprés cor-
rection, qui apparait comme propriétaire de ces mémes
bétisses, de méme qu’en 1926.

Un extrait du role de perception correspondant pour
lesdites années 1920 & 1926 a été aussi produit et il appert,
par ce role, qu’'a partir de 1914 & 1920, il n’y a aucune taxe
d’imposée pour bétisses, mais que pour année 1920-21,
J.-V. Bélanger Mining Co., Limited, est portée audit réle
comme propriétaire dudit moulin et accessoires, comme

25

1932
A
La Corp.
DE LA
Par. pr
St-JoserH
DE
COLERAINE
v.
CoLoN1AL
CHROME
Co. L1p.

Germain, J.



SUPREME COURT OF CANADA (1933

aussi de la maison de pension et de la maison du gérant,
mais que seules la maison de pension et la maison du gérant
sont taxées, le moulin étant indiqué comme non-imposable.

Pour les années 1921-1922 et 1922-1923, J.-V. Bélanger
Mining Co., Limited, apparait encore comme propriétaire
desdites batisses sur le role de perception, et il n’y a encore
que la maison de pension et la maison du gérant qui soient
taxées pour ces années.

Pour les années 1923-1924, 1924-1925 et 1925-1926, c’est
Yintimée qui apparait propriétaire desdites batisses au role
de perception et, pour ces années, il n’y a encore que la
maison de pension et la maison du gérant qui soient taxées,
le moulin et ses accessoires qui sont évalués 4 $20,000 ne
semblent pas avoir jamais été taxés.

Nous avons vu ci-dessus, par I'analyse des titres de pro-
priété de l'intimée, que le 24 juillet 1918, Charles A. King
et les exécuteurs-testamentaires de Lady Chapleau avaient
vendu ledit lot de terre & J.-Valére Bélanger et que ladite
vente avait été enregistrée au bureau d’enregistrement du
comté de Mégantic, le 30 juillet 1918, sous le n° 57886.

Nous avons vu aussi que ce méme lot de terre, avec les
batisses dessus érigées, avait été vendu par le shérif sur
J.-V. Bélanger Mining Co., Limited, le 17 décembre 1921,
et que cette vente avait été enregistrée au bureau d’enre-
gistrement du comté de Mégantic, le 19 du méme mois.

Nous avons vu enfin que l'intimée avait acquis ledit
immeuble, le 31 janvier 1923, de la United States Ferro
Alloys Corporation, et que cette vente avait aussi été
diiment enregistrée.

Or, comment se fait-il que malgré ces ventes successives,
4 partir de 1918, Charles A. King et Lady Chapleau soient
restés inscrits comme propriétaires du fonds dudit immeu-
ble au réle d’évaluation, aussi bien qu’au rdle de perception,
jusqu’en 19267

Pour l'année 1918-1919 qui est I'année durant laquelle
Bélanger a acheté le lot de terre en question de Charles A.
King et Lady Chapleau, le réle de perception mentionne
que c’est Bélanger qui a payé les taxes imposées sur le
fonds, et & partir de 1920, c’est J.-V. Bélanger Mining Co.,
Limited, qui apparait comme propriétaire des batisses
érigées sur ledit lot.
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En 1923, qui est précisément I’année ou la compagnie-
intimée a acheté ledit immeuble, son nom apparait, pour la
premieére fois, comme propriétaire, mais des batisses seule-
ment.

11 importe de faire remarquer, en plus, que sur ces diffé-
rents roles d’évaluation, pour chacune des années que nous
avons mentionnées, le fonds et les batisses ne figurent pas
sous le méme numéro d’ordre (C.M. art. 654, par. 1).

Les batisses sont inscrites & un numéro d’ordre qui, sui-
vant les années, varie du numéro 196 au numéro 231. Le
fonds est inserit & un numéro d’ordre qui, également suivant
les années, varie du numéro 349 au numéro 446. En plus,
dans les inscriptions relatives aux batisses, il n’y a aucune
référence au numéro cadastral du fonds sur lequel ces batis-
ses sont construites.

Or, le code municipal permet bien de désigner sur le role
d’évaluation “toute partie d’'immeuble de la municipalité,
possédée ou occupée séparément” (art. 654, par. 2); mais il
va de soi que pour désigner correctement et légalement au
role un immeuble qui est possédé ou occupé séparément, il
est nécessaire d’inscrire cet immeuble & un seul numéro
d’ordre, d’indiquer son numéro cadastral, si le cadastre est
en force; puis de mentionner les nom et prénoms de chaque
propriétaire, locataire ou occupant de chaque partie de
I'immeuble qui est possédé et occupé séparément, sans quoi
le role d’évaluation ne se trouve pas a4 donner d’une fagon
compléte, ni surtout compréhensible, les indications qui
concernent la totalité de 'immeuble.

En portant au role séparément le fonds et les batisses

dessus construites dans deux endroits distinects, ayant des.

numéros d’ordre différents et éloignés les uns des autres, et
surtout sans référer 4 aucun numéro cadastral dans l'ins-
cription relative aux bétisses, la corporation appelante ne
s'est pas conformée aux exigences du par. 2 de P’art. 654, et
elle a fait des entrées irréguliéres, qui ont donné lieu aux
conséquences que nous allons maintenant examiner.

D’apres l'art. 673 C.M.,

Aprés chaque mutation de propriétaire, d’occupant ou de locataire
d’un terrain mentionné au rble d’évaluation en vigueur, le conseil local,
sur demande par écrit & cet effet, et sur preuve suffisante, doit biffer le
nom de Pancien propriétaire, occupant ou locataire et y inserire celui du
nouveau.
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1932 Nous avons vu que, dans sa déclaration, la demanderesse-
LAE;P. intimée a affirmé qu’elle avait dénoncé son droit de pro-
Pk priété au conseil municipal, mais que ce dernier aurait illé-

SrJoserr  galement omis de la porter au réle d’évaluation comme pro-
Commang  Priétaire du fonds et qu’il aurait, sans aucun droit, laissé

v. sur ledit role, comme propriétaire du fonds, les propriétaires
%";ﬁ;‘;’;‘ originaires, en inscrivant 'intimée sur le réle comme pro-
Co.Lm.  priétaire des bAtisses sus-érigées.

Or, comme le juge de premiére instance, nous pensons
que ’examen du réle fait présumer que cette affirmation de
I'intimée est exacte. Pourquoi le role d’évaluation, & partir
de 1920, mentionne-t-il d’abord J.-V. Bélanger Mining Co.,
Limited, et ensuite la compagnie-intimée, comme proprié-
taire des batisses seulement? L’explication suggérée par
I'appelante dans son factum est que cette inscription a di
étre faite d’aprés les renseignements fournis aux évalua-
teurs par des représentants de la compagnie qui se trou-

vaient sur les lieux lors de la confection du réle.

Cette hypothése n’est pas vraisemblable, car si ’'appe-
lante s'était renseignée aupres des représentants de la com-
pagnie-intimée, ces derniers n’auraient pas pu lui dire que
la Colonial Chrome Company était simplement propriétaire
des batisses, car ils n’avaient aucun intérét a ne pas dénon-
cer totalement le droit de propriété de l'intimée.

Il résulte plutdt des inscriptions faites au réle que l'inti-
mée a dénoncé son droit de propriété, conformément aux
exigences du Code Municipal.

L’appelante ajoute, dans son factum, que 1’on peut, dans
certains cas, prétendre qu’une présomption existe que le
propriétaire du fonds est le propriétaire des batisses, mais
qu’il n'y a aucune présomption que le propriétaire des
béatisses soit aussi le propriétaire du fonds.

L’article 414 du Code Civil dit, en effet, que

La propriété du sol emporte la propriété du dessus et du dessous;
et Part. 415 ajoute que:

Toutes constructions, plantations ou ouvrages sur un terrain ou dans
I’intérieur, sont présumés faits par le propriétaire, & ses frais, et lui appar-
tenir, si le contraire n’est prouvé.
mais c’est précisément & raison de cette présomption que
I'appelante aurait dii indiquer pourquoi elle avait inserit
I'intimée au rdle d’évaluation, comme elle I’a fait, sans en
méme temps biffer les inscriptions antérieures, en laissant

Germain, J.



S.CR.] SUPREME COURT OF CANADA

subsister les noms de Charles A. King et Lady Chapleau
comme propriétaires du fonds.

I1 me semble que, dans les circonstances, il appartenait &
la corporation-appelante de se justifier d’avoir fait les
entrées comme elle 1’a fait; et, en 'absence d’explications
suffisantes, on peut présumer que l'intimée a réguliérement
dénoncé ses titres au conseil municipal, que, dans I'appli-
cation réguliére de lart. 673 C.M., les noms des anciens
propriétaires, Charles A. King et Lady Chapleau, auraient
dfi étre biffés, et que l'inscription au nom de l'intimée avait
pour but d’indiquer qu’elle était propriétaire de la totalité
de I'immeuble, fonds et batisses. Il s’ensuivrait, ou bien
que I'immeuble figurait au rdle pour le tout au nom de deux
propriétaires différents, ou bien que l'inscription aux noms
de Charles A. King et Lady Chapleau était une inscription
factice, restée 14 par oubli ou par omission, qui n’aurait pas
dii étre 13 et qui ne pouvait servir de base & un role de per-
" ception, 4 une imposition de taxes et & une vente pour
taxes municipales.

11 faut, en effet, bien considérer que l'inscription au nom
de lintimée, tout en étant irréguliére, parce qu’elle n'y
référait pas au numéro cadastral et parce qu’elle ne figurait
pas au role au numéro d’ordre qu’elle aurait di avoir (ainsi
que nous I'avons indiqué plus haut), était, en soi, suffisam-
ment compréhensive pour faire croire qu’elle comportait la
totalité de 'immeuble. Elle était faite de telle fagon que, &
I'examen du réle, I'intimée pouvait raisonnablement croire
qu'elle indiquait I'immeuble tout entier. Il est vrai que
chaque bitisse y est mentionnée nommément; mais cela
g’expliquait par le fait que certaines batisses étaient non-
imposables, une autre appartenait & un monsieur Gagné

(qui était indiquée séparément); et il devenait donc néces--

saire d’énumérer les batisses & raison desquelles l'intimée
était appelée & payer taxes. Au surplus, 'énumération de
toutes les constructions sur le terrain, imposables et non
imposables, contribuait davantage & donner & cette inscrip-
tion sur le role le caractére d’une entrée qui couvrait la
totalité de I'immeuble.

Et cela répond & l'objection de I'appelante qu’il appar-
tenait & la compagnie intimée de surveiller le role d’évalua-
tion afin de constater si son nom était bien inserit comme
propriétaire. A la vue du role et de 'entrée qui la concer-

29

1932
Nyt
La Corp.
DE LA
Par.oE
Sr-Joserm
DE
COLERAINE
.
COLONIAL
CHROME
Co. Lirp.

St
Germain, J.



30 SUPREME COURT OF CANADA [1933

1982 nait, l'intimée était justifiable de croire que 'immeuble tout
LaCore. entier était porté 4 son nom et n’était pas appelée 2 aller
Panse  Vérifier si, dans un autre endroit du réle et & un numéro
SrJoszer  d'ordre complétement différent, le conseil municipal n’avait
~owzme Pas, par hasard, laissé subsister 'ancienne entrée au nom
CoLaaL des anciens propriétaires.
%%Bihg En plus, lintimée recevait réguliérement, chaque année,
—  ses comptes de taxes municipales et scolaires se rapportant
Gerg;n, 5. & cet immeuble; et, chaque année, elle acquittait les taxes
~——  qui lui étaient réclamées. Comment pouvait-elle supposer
que, dans 'esprit du conseil municipal, elle n’était portée
au role que comme propriétaire des batisses, lorsque la vue
du rdle lui-méme devait raisonnablement lui faire croire le
contraire?

L’appelante veut prétendre que les comptes qu'elle
adressait & I'intimée ne comportaient que les taxes pour les:
béatisses. Aucun compte antérieur & la vente pour taxes.
n’a été produit. Le seul qui ait été fourni en preuve est.
celui qui était contenu dans la lettre du 9 octobre 1926..
Cette lettre est postérieure 2 la vente. Elle ne prouve rien
a 'égard de cette derniére, ni quant aux faits qui affectent
cette cause. En plus, le compte qui y est contenu est, pour:
le moins, aussi ambigu que le rdle lui-méme; et, mis en:
regard de linscription au réle, il n’était pas susceptible-
d’apporter & l'intimée une information différente de celle:
que le role lui donnait, et ne voulait pas dire nécessairement
que les taxes réclamées se rapportaient uniquement aux:
batisses, & lexclusion du fonds sur lequel elles étaient.
érigées. Comme nous I'avons dit, il appert au role de per-
ception que 'emplacement du moulin proprement dit était
déclaré non imposable. Il appert aussi qu’il y avait sur le
lot n° 19 une maison appartenant 3 un M. Oram Gagné.
Comment indiquer, dans les comptes adressés & Pintimée,
que le moulin n’était pas taxé et que le compte n’incluait
pas non plus les taxes pour la maison Oram Gagné, sinon
en décrivant les divers emplacements taxés par la désigna-
tion des batisses sus érigées? L'intimée était done parfaite-
ment justifiable de croire que les comptes de taxes qu’elle
recevait comprenaient, non seulement les taxes pour les
bétisses, mais aussi pour le fonds sur lequel ces batisses
étaient situées.
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En vue de tout ce qui précéde, il ne nous parait pas que
Yintimée puisse étre blimée et puisse souffrir de ne pas
s'étre plainte du réle d’évaluation tel qu'il était fait.

I1 se peut cependant que la seule raison des irrégularités
fonciéres que nous constatons au role n’eiit pas été suffisante
en soi pour faire mettre de c6té la vente pour taxes et
qu’elle efit plutét donné un recours en dommages contre la
corporation municipale appelante.

Nous ne croyons pas qu’il soit nécessaire de nous pronon-
cer sur ce point dans la cause actuelle, qui est avant tout
une cause d’espéce; et nous préférons réserver notre opinion
sur cette question, car nous croyons que la vente doit étre
mise de ¢6té pour le motif qui a été retenu 2 la fois par la
Cour Supérieure et par la majorité de la Cour du Banc du
Roi et qu’il nous reste & exposer. Nous nous sommes expli-
qués longuement sur toutes ces questions concernant la
confection du réle, pour bien démontrer que, & notre avis,
le conseil local de la corporation appelante doit étre tenu
pour avoir eu connaissance de tous les faits relatifs au titre
de propriété de I'immeuble dont il s’agit.

Ce qui est décisif, c’est que le role d’évaluation faisait, au
moins, voir que la totalité de I'immeuble qui a fait I'objet
de la vente municipale pour taxes était possédée, & titre de
propriétaires, 4 la fois par Charles A. King et Lady Cha-
pleau d’une part, et par Colonial Chrome Co., Ltd., d’autre
part.

En préparant, au mois de novembre, ’état mentionné a
Part. 726 du Code municipal, le secrétaire-trésorier de la
corporation appelante devait indiquer
les noms et états de toutes personnes endettées envers la corporation pour
taxes municipales, tels qu'indiqués au role d’évaluation, ¢'ils y sont entrés;
et, d’'aprés l'art. 729, le secrétaire-trésorier de la corpora-
tion de comté devait préparer, conformément 3 cet état
qui lui avait été transmis par le secrétaire-trésorier local,
et devait publier, par avis suivant les formalités prévues
au Code municipal, la liste des immeubles qui devaient étre
vendus & I'enchére publique pour les taxes auxquelles ils
étaient affectés. Cette liste devait indiquer
la désignation de tous les immeubles situés dans la municipalité du comté

et affectés au pajement de taxes mumicipales ou scolaires dues, avec les
noms des propriétaires, tels qu'indiqués au réle d’évaluation.
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1932 L’avis de vente et de publication démontre que I'immeu-
LaCore. ble en litige a été annoncé en vente comme suit:—
Para. Municipalité Canton  Propriétaires  Rang Lot Etendue
Sr-Josspgr  Par.deof Coleraine Chss.A.King 10 31SE.19 360
DB Lady Chapleau
COLERAINE Taxes
.
Cotoma,  $96.90 o
%%B%l\;g L’acte d’adjudication
— " cdtde, transporte et vend * * * ce certain lot de terre situé dans le
G T canton de Coleraine dans e comté de Mégantic, connu et désigné comme
ermain, J.

la moitié sud-est du lot n® 19 du 10e rang du canton de Coleraine, conte-
nant 360 acres, plus ou moins.

L’appelante a donc annoncé en vente, et a vendu, le lot
tout entier, sans aucune indication & leffet que les batisses
dessus construites étaient exclues de la vente.

Or, d’aprés le sous-paragraphe 28 de l'art. 16 du Code
Municipal,
le mot “lot” désigne tout terrain situé dans un rang * * * avec (les)
bitiments et autres améliorations.

Cet article est d’ailleurs conforme aux principes du Code
Civil en vertu desquels

La propriété du sol emporte la propriété du dessus et du dessous
et
Toutes constructions, plantations et ouvrages sur un terrain ou dans
l'intérieur sont présumés faits par le propriétaire, & ses frais, et lui appar-
tenir, si le contraire n’est prouvé
tel que le comportent les articles 414 et 415, auxquels nous
avons déja référé.

Il est clair, par conséquent, que, pour effectuer légale-
ment une vente pour taxes de I'immeuble dont il s’agit, et
pour désigner cet immeuble, depuis les procédures initiales
de la vente jusqu’d ladjudication, conformément aux
exigences du Code Municipal, ¢’est-a-dire en le désignant
“tel qu’indiqué au role d’'évaluation”, il était essentiel, en
Tespéce, de préciser que le fonds seul du lot devait faire
Pobjet de la vente et que les bitisses en seraient exclues.
C’était la seule fagcon de se conformer aux inscriptions du
role d’évaluation, en les interprétant de la fagon la plus
favorable & la corporation appelante. En annongant et en
vendant le lot d’aprés la définition méme qui en est donnée
dans le Code municipal, on a annoncé et on a vendu égale-
ment les batisses qui s’y trouvaient construites et qui,
d’apres le role, appartenaient 3 la compagnie intimée. On
a donc annoncé et vendu comme un seul tout un immeuble
aui comprenait des propriétés portées au role lui-méme aux
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noms de personnes qui n’ont été mentionnées nulle part
dans aucune des procédures ou des actes relatifs & cette
vente; et, ce qui est plus grave, des propriétés appartenant
4 des personnes qui n’étaient pas “endettées envers la cor-
poration pour taxes municipales” (C.M. arts. 726, par. 1,
727, 728 et 729), et alors que, au contraire, toutes les taxes
avaient été payées. Nous sommes d’accord avec la Cour
Supérieure et la majorité de la Cour du Banc du Roi pour
dire qu'une pareille vente est nulle ab initio, d'une nullité
radicale et absolue. Il y avait donc lieu, sur ce point, de
maintenir I'action de I'intimée en déclaration de nullité.

Troisiéme question:—IL’action était-elle prescrite aux
termes de Vart. 747 C.M.?

Cet article se lit comme suit:

L’action pour faire annuler une vente d’immeubles faite en vertu des
dispositions du présent chapitre, ou le droit d’en invoquer lillégalité, se
prescrit par deux ans & compter de la date de l'adjudication.

Le Cour Supérieure, ainsi que la Cour du Banc du Roi,
ont, toutes deux, répondu dans la négative; et nous sommes
d’avis qu’elles ont eu raison.

L’article parle des actions “pour faire annuler une vente”,
ou du “droit d’en invoquer l'illégalité”. Il ne s’agit pas ici
d’'une simple illégalité, non plus que d’une action pour faire
annuler la vente. Comme nous ’avons dit plus haut, nous
sommes en présence d’'une vente absolument nulle, et nulle
ab initio, parce que, depuis le commencement jusqu’a la fin,
les conditions ne se sont jamais rencontrées pour que 1'im-
meuble tel qu’il a été vendu puisse faire 'objet d’une vente
municipale pour taxes. L’appelante a vendu comme incor-
porée & un tout indivis une propriété qui appartenait &
I'intimée, qui n’a pas été désignée telle qu'indiquée au role
d’évaluation et qui ne devait aucune taxe. Cette vente
n’était pas seulement annulable; elle était, légalement par-
lant, inexistante; et la Cour n’avait pas besoin de I'annuler;
elle n'avait qu’a en constater la nullité, et & déclarer cette
nullité.

En arrivant & cette conclusion, nous nous conformons 3

une ancienne jurisprudence de la province de Québec, qui

ne semble pas avoir été désavouée jusqu’s présent.
56742—3
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Dans une cause de Lowvell v. Leavitt (1), la Cour du
Banc du Roi, en 1893, interprétant cet article 747, s’exprime

comme suit dans deux des considérants de son jugement:—
Considérant que d’aprés l'art. 1591 C.C., les régles applicables aux
ventes forcées, en vertu des dispositions du code municipal sont celles
applicables généralement au contrat de vente, et quen vertu de l'art.
1487 C.C., une vente faite super non domino et mon possidente est abso-
lument nulle;
Considérant qu’en conséquence la vente invoquée par Iintimé n'a pu
Iui conférer, non plus qu’a ses auteurs, aucun droit sur le terrain revendi-
qué, et que la prescription de l'art. 1015 du code municipal ne peut &tre
invoquée pour couvrir ladite nullité;
Maintient I'appel * * *
Il n’est pas sans & propos de rapporter ici les remarques

de monsieur le juge Blanchet dans cette cause:

Mais l'intimé invoque un autre moyen: Il prétend que la vente muni-
cipale est une vente publique, notifiée au régistrateur du comté, qui l’en-
registre; que Davis et ses ayants cause n’ayant pas jugé & propos de
retraire ou de racheter le lot en question dans le délai de deux ans fixé
par Varticle 1008, l'acte de vente qui en a été consenti par la corporation
du comté de Compton lui a transféré, comme cessionnaire de 1’adjudica-
taire, la propriété absolue de ce quart de lot, et que, d’aprés l'article 1015,
Yaction pour faire annuler une semblable vente ou le droit d’en invoquer
lillégalité se prescrivant par deux ans, & compter de la'date de 'adjudica-
tion, I'appelant n’a plus le droit, ce délai expiré, de demander, ainsi qu’il
le fait, la nullité de la vente en question.

11 gagit, comme on le voit, de déterminer quel est 'effet ou 1’étendue
de cette disposition exorbitante du droit commun et qui, par conséquent,
doit étre interprétée strictement.

Les termes de cet article: I'action pour faire annuler la vente ou le
droit d'en invoquer lillégalité, sont-ils suffisamment clairs pour autoriser
les tribunaux & déclarer qu’ils couvrent non seulement les irrégularités et
les informalités qui peuvent se rencontrer dans les procédés des conseils
relativement & ces ventes, mais méme les nullités absolues résultant de
l’omission des formalités requises lorsqu’il doit nécessairement en résulter
de graves injustices.

Ne serait-ce pas faire dire & la loi, contrairement aux principes élé-
mentaires de saine législation, qu’elle a voulu encourager par une protec-
tion spéciale, I'inobservation de ses dispositions? Une semblable interpré-
tation ne nous parait pas autorisée par le texte méme de cet article. Elle
serait contraire non seulement aux régles ordinaires du code civil et du
code de procédure, mais & l'ensemble des dispositions du code municipal
lui-méme qui déclare, & l'art. 16, que des objections & la forme peuvent
étre admises, si une injustice réelle doit résulter de leur rejet, et que
l'omission de formalités, mémes impératives, donne lieu, dans le méme
cas, & la méme exception qu’aurait celui qui invoquerait une nullité for-
mellement prononcée par le code.

Dans le cas actuel, il s'agit d'une injustice qui, si elle était consacrée,
permettrait & un débiteur récalcitrant ou malhonnéte de payer ses dettes
avec le bien d'autrui et un propriétaire se verrait ainsi dépouillé de ses
droits en vertu de procédés sommaires non autorisés par la loi.

(1) 18931 QR. 2 QB. 324
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En présence d’un texte qui est loin d’étre explicite, nous préférons Iui
donner une interprétation restreinte et conforme & lesprit général de
notre droit sur des sujets analogues.

Nous n’avons guére d’hésitation 4 en arriver & cette conclusion, car
les procédés du conseil de Clifton, quant & la confection des roles de per-
ception relativement aux taxes réclamées de Davis, sont tellement irrégu-
liers qu'il est possible de prétendre qu’il n'ont jamais eu d’existence légale
et l'adjudicataire du terrain réclamé qui n’a jamais tenté de se metire en
possession, ne parait pas méme avoir payé les taxes dues depuis la vente
avant d’obtenir son titre définitif, ces taxes ayant toujours été payées
depuis par I’appelant sans protét de Ia part de la corporation de Clifton.

Nous sommes d’avis que Pappel doit, en conséquence, étre maintenu
et Paction de l'intimé renvoyée.

Deux autres jugements dans le méme sens sont cités par
Pintimée: Bartley v. Boon (1) et Coady v. Cité de Mont-
réal (2).

Les deux premieres décisions sont bien antérieures au
nouveau code municipal qui est devenu en force en 1916.
I1 n’est pas & présumer que les commissaires qui ont été
chargés de la rédaction de ce code ignoraient alors cette
ancienne jurisprudence, et §’ils n’ont pas jugé & propos de
changer le texte de I’art. 747 qui correspond & l’ancien art.
1015, c’est qu'ils en sont venus & la conclusion que l'inter-
prétation jusqu’alors donnée par nos tribunaux était con-
forme & l'intention du législateur. A ce sujet, nous ne sau-
rions mieux faire que de référer aux remarques de monsieur
le juge Rinfret dans la cause de la Corporation du village
de la Malbaie v. Bouliane (3).

Pour toutes ces raisons, je suis encore d’avis que ce troi-
sitme moyen invoqué par 'appelant n’est pas fonds.

Je renverrais donc I'appel avec dépens.
Appeal dismissed with costs.

Solicitor for the appellant: Louis Morin.

Solicitors for the respondent: Rémillard & Boisvert.

(1) [1874] 1 QLR. 33. (2) [1915] 22 RL. n8S. 67.
(3) [1932] S.CR. 389. :
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APPELLANTS;
AND OTHERS .+ o\ vi ittt e, } S5

AND

HIS MAJESTY THE KING.............. RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA EN

BANC

Aliens—Immigration Act, RS8.C., 1927, c. 93, ss. 41, 42, 21—Complaint—

Warrant—Ezamination by Board of Enquiry—Resolution for depor-
tation—Appeal to Minister—Detention—Habeas corpus—Sufficiency of
complaint—Ezamination of evidence.

Each of the appellants was taken into custody under a warrant or order

issued under s. 42 of the Immigration Act (RS.C, 1927, c. 93), pur-
suant to a complaint, by the Commissioner of Immigration, expressed
to be “made under section 41 of the Immigration Act and Regula-
tions that (appellant) is a person other than a Canadian citizen, who
advocates in Canada the overthrow by force or violence of the Gov-
ernment of Canada, the overthrow by force or violence of constituted
law and authority and by word or act creates or attempts to create
riot or public disorder in Canada.” A Board of Enquiry found each
appellant guilty of the acts alleged in the complaint and passed a
resolution for his deportation. Each appellant appealed to the Min-
ister of Immigration and Colonization, and also, before the Minister’s
decision, applied for discharge from custody under the Liberty of the
Subject Act, RS.NS., 1923, c. 231, and obtained ex parte an order
nisi in the nature of habeas corpus with certiorart in aid. To this
order the Board made its return. Carroll J. refused the applications
(5 MPR. 151), his decision was affirmed by the Supreme Court of
Nova Scotia en banc (ibid), and appellants appealed to this Court.

Held: Appellants were entitled to apply to the court. Broadly speaking,

every alien who has been admitted into and is actually in Canada
and who has been taken into custody on a charge for which he may
be deported, is entitled to the benefit of the writ of kabeas corpus to
test in court if his detention is according to law.

Appellants’ detention was authorized under the Immigration Act, and their

applications for release were rightly dismissed.

The complaint was sufficient, notwithstanding that it did not state the

date when, or the particular place where, the acts charged had been
committed. All that is necessary is that it makes known with reason-
able certainty to the person against whom the investigation is direct-
ed his alleged conduct, in violation of the Act, to which objection is
taken. (Samejima v. The King, [1932] Can. S.C.R. 640, distinguished).
There is no analogy between a complaint under the Immigration Act
and an indictment on a crimingl charge (The King v. Jeu Jang How,
59 Can. S.CR. 175, Immigration Act, ss. 33 (2), 42 (2), referred to).
Moreover, the objection of insufficiency in the complaint was not
open to appellants because (1) they did not challenge the return,
which stated that the case was considered by a Board of Enquiry con-

*PreseNT :—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
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stituted under the provisions of the Immigration Act, and, under Eng-
lish law, the facts stated in a return to a writ of habeas corpus or
order in lieu thereof are taken to be true until impeached; and (2) in
the proceedings before Carroll J. and the Court en banc they did pot
question the regularity or sufficiency of the complaint or the warrant;
and, before this Court, they stated they were not impeaching the
validity of the warrant.

After the Board’s decision, and pending the Minister’s decision on the
appeals to him, the appellants were lawfully detained under s. 21 of
the Immigration Act.

The court was not entitled to examine the evidence as to its sufficiency
to justify the Board’s decision (McKenzie v. Huybers, 119291 Can.
S.CR. 38; Samejima v. The King, [1932] Can. S.C.R. 640, referred to).

APPEALS (consolidated) from the judgment of the
Supreme Court of Nova Scotia en banc (1) dismissing the
present appellants’ appeals from the judgment of Carroll
J. (1) refusing the appellants’ applications, on the return
of an order nist in the nature of habeas corpus under the pro-
visions of the Liberty of the Subject Act, R.S.N.S., 1923, c.
231, to discharge them from custody. They were kept in
custody under the provisions of the Immigration Act,
R.S.C., 1927, c. 93. The material facts of the case are suffi-
ciently stated in the judgment now reported. The appeals
to this Court were dismissed. ‘

L. A. Ryan and M. Garber for the appellants.
C. B. Smith K.C. for the respondent.

The judgment of the court was delivered by

LamonT J—This is an appeal by Stefan Worozeyt and
seven others from the judgment of the court en banc of
Nowa Scotia (1) affirming the judgment of Mr. Justice Car-
roll (1) who refused the appellants’ application for their
discharge from custody. The facts briefly are as follows:—

Each of the appellants was taken into custody by virtue
of a warrant or order issued by the Deputy Minister of
Immigration and Colonization under the provisions of sec-
tion 42 of the Immigration Act (R.S.C., 1927, ch. 93) pur-
suant to a complaint by the Commissioner of Immigration.
The complaint in the case of Stefan Worozeyt reads as
follows:—

To the Minister of Immigration and Colonization.
Complaint is hereby made under Section 41 of the Immigration Act
and Regulations that Steve Worozcyt, Montreal, is a person other than a

(1) (1932) 5 M.P.R. 151.

37

1932

ey
VAaro,
‘WOROZCYT,
AND OTHERS

v,
Tue Kina.



38 SUPREME COURT OF CANADA [1933

1932 Canadian citizen, who advocates in Canada the overthrow by foree or
V. ~ violence of the Government of Canada, the overthrow by force or violence
AABU,

WoR0ZCYT of constituted law and authority and by word or act creates or attempts to
AND onm’s create riot or public disorder in Canada.

Sgd. A. L. Joliffe,

v.
H . - . 3 .
Tap Kivo Commissioner of Immigration.

L tJ.
— The complaint in the case of each of the other appel-

lants was to the same effect.

The warrant described the offence practically in the terms
of the complaint and directed that the person charged
therein “ be taken into custody and detained for examina-
tion and an investigation of the facts alleged in ” the com-
plaint. The examination was to be made by a Board of
Inquiry or officer acting as such.

On arrest each appellant was conveyed to the immigra-
tion station at Halifax and there brought before a Board of
Inquiry and informed of the complaint against him. He
was given the opportunity of having counsel and three of
them in fact had counsel at the hearing. Each was separ-
ately examined by the Board of Inquiry as to the charges
alleged in the complaint and each was found guilty of the
acts therein stated, and a resolution for his deportation was
passed. After the resolution had been carried the Chair-
man of the Board stated to each of the appellants that he
had a right to appeal from the decision of the Board to the
Minister of Immigration and Colonization. They all
appealed and the appeals are still pending before the Min-
ister. Section 20 of the Act provides that notice of appeal
shall act as a stay of all proceedings until a final decision is
rendered by the Minister.

Instead of waiting for the decision of the Minister, each
of the appellants made an application to Mr. Justice Carrol
in Chambers for his discharge from custody under and by
virtue of the provisions of the Liberty of the Subject Act
(R.S.N.8., 1923, ch. 231), and obtained ex parte an order
nist in the nature of habeas corpus with certiorari in aid.
The order in the Worozeyt case directed that the Board of
Inquiry “do have before me or such other Judge of the
Supreme Court as may be presiding in chambers at the
County Court House, Spring Garden Road in the City of
Halifax, on Monday, the 16th day of May, A.D. 1932, at
the hour of 11 o’clock * * *.
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(a) the body of Stefan Worozeyt with the cause of his
detention;

(b) the warrant of the Deputy Minister, and

(¢) the depositions, minutes of evidence, minutes of
proceedings and all such other orders and proceedings had
and taken before the Board of Inquiry respecting the deten-
tion of said Stefan Worozcyt.

To this order the Board certified a return which, inter
alia, set out:—

2. That the applicant is now detained in custody by
virtue of the warrant or order of the Deputy Minister of
Immigration and Colonization under the provisions of the
I'mmigration Act.

3. That Exhibit “ A ” is a true copy of the said warrant
or order.

4. That Exhibit “B” is a true copy of the complamt
upon which the warrant or order was granted.

5. That on May 2nd, 1932, the case of the said applicant
was considered by a Board of Inquiry constituted under the
provisions.of the said Immigration Act, and that Exhibit
“C” is a copy of the record of the proceedings and the
decision of the Board.

6. That the said applicant has appealed from the said
decision of the Board to the Minister under the provisions
of section 19 of the said Act, and the Minister has not yet
rendered decision in the said appeal.

7. Pending the decision of the Minister the said appli-
cant is kept in custody at the Immigration Station at Hali-
fax aforesaid under the provisions of section 21 of the said
Act.

On perusing the return made by the Board, Mr. Justice
Carroll dismissed the application of each of the appellants
and his decision was unanimously affirmed by the court en
banc. The appellants now appeal to this court.

Although the applications were made by the appellants
individually, they have been consolidated and this appeal
includes them all.

That the appellants were acting within their rights in
making their applications to the court is, I think, not open
to dispute. Broadly speaking, every alien, who has been
admitted into and is actually in Canada and who has been
taken into custody on a charge for which he may be de-
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ported, is entitled to the benefit of the writ of habeas corpus
to test in court if his detention is according to law. If it
is not, the applicant may be released. If, however, his
detention is authorized by law his application must be
refused.

It is generally considered that by the law of nations the
supreme power in every state has the right to make laws
for the exclusion and expulsion of aliens and to provide the
machinery by which these laws can be effectively enforced.
In the distribution of legislative powers between the
Dominion and the provinces made by the B.N.A. Act, 1867,
the exclusive legislative jurisdiction over “ naturalization
and aliens ”’ was given to the Dominion (section 91 (25) ).
In the exercise of the power thus given Parliament passed
the Immigration Act. The question, therefore, in this
appeal, is whether the Immigration Act authorizes the de-
tention of the appellants.

Section 41 of the Act provides that any person guilty of
the acts therein described (among which are those alleged
against the appellants in the complaints) shall, for the pur-
poses of the Act, be considered and classed as an undesir-
able immigrant, and that it is the duty of every officer
becoming cognizant thereof, and the duty of the officials of
the municipality wherein such person may be, to forthwith
send a written complaint thereof to the Minister, giving
full particulars. Then section 42 provides:—

42. Upon receiving a complaint from any officer, or from any clerk or
secretary or other official of a municipality against any person alleged to
belong to any prohibited or undesirable class, the Minister or the Deputy
Minister may order such person to be taken into custody and detained at
an immigrant station for examination and an investigation of the facts
alleged in the said complaint to be made by a Board of Inquiry or by an

officer acting as such.
* % x  x *

3. If upon investigation of the facts such Board of Inquiry or exam-
ining officer is satisfied that such person belongs to any of the prohibited
or undesirable classes mentioned in the two last preceding sections of this
Act, such person shall be deported forthwith, subject, however, to such
right of appeal as he may have to the Minister.

Up to the decision of the Board of Inquiry there can be
no question that the appellants were properly detained
under the warrant of the Deputy Minister provided the
conditions precedent called for by the Act had been com-
plied with.
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The only grounds upon which the appellants challenge
the judgments below are:

1. That the complaint was bad in that it did not set out
full particulars of the offences alleged, that is to say it did
not state the date when, and the place where, the appel-
lant had been guilty of the acts charged in the complaint,
and

2. That the evidence did not warrant the findings of the
Board.

The first of the above grounds is really not open to the
appellants, because,

1. They do not challenge the return, which states that
the case was considered by a Board of Inquiry constituted
under the provisions of the Immigration Act, and, under
English law, the facts stated in a return to a writ of habeas
corpus or order in lieu thereof, will be taken to be true until
impeached. Short & Mellor’s Practice of the Crown Office,
2nd ed., page 326.

2. In all the proceedings before Mr. Justice Carroll and
the court en banc, they did not question the regularity or
sufficiency of the complaint or the warrant of the Deputy
Minister, and, even on the opening of the argument before
us, the leading counsel for the appellants stated that he
was not impeaching the validity of the warrant. If the
warrant is valid so also must be the complaint upon which
it is founded.

Assuming, however, that the objection had been taken
before Mr. Justice Carroll and was still open to the appel-
lants, it cannot, in my opinion, prevail. A perusal of sec-
tion 41 shews that the particulars called for by that section
can only be those in the possession of the officer or official
making the complaint. The Act does not call for an in-
vestigation by the officer or official to ascertain the par-
ticular place where, or the particular time when, the act
alleged against the immigrant was committed. These par-
ticulars are within the knowledge of the immigrant himself.
The very fact that the appellants did not challenge the
complaint until now shews that they understood it and did
not consider they were prejudiced through lack of particu-
lars. In fact, until near the close of the argument before
us, the appellants’ objection to the complaint was not that
it contained insufficient particulars but that it contained a
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multiplicity of charges—a contention subsequently with-
drawn.

All that is necessary, in the complaint, in my opinion, is
that the allegation shall make known with reasonable cer-
tainty to the person against whom the investigation is
directed, the conduct on his part, in violation of the Act,
to which objection is taken. There is no analogy between
a complaint under the Immigration Act and an indictment
on a criminal charge. The King v. Jeu Jang How (1). In
the latter case the Crown cannot compel the accused to go
into the witness box and answer all questions put to him.,
while, under the Immigration Act, the immigrant is de-
tained “for examination and an investigation” into the
facts alleged, and he must answer the questions put to him.
(Section 33 (2) and section 42 (2).) The object of making
provision for a Board of Inquiry is to have at hand a
tribunal which can without delay inquire into the truth of
the allegations made in the complaint. In many cases the
immigrant himself must necessarily be the chief witness.

It was argued that the complaint in this case brought it
within the principle of Samejima v. The King (2). In my
opinion there is no similarity whatever: in the Samejima
case (2) the complaint was that Samejima “ was in Can-
ada contrary to the provisions of the Immaigration Act, and
had effected entrance contrary to the provisions of section
33, subsection (7) of the said Act.” Such a complaint did
not inform the immigrant of the charge made against him
and which he had to meet; while in the case before us the
complaint sets out in clear and unambiguous language, in
fact in the very words of the statute, the acts charged
against these appellants. This ground of appeal therefore
fails.

The complaint and other proceedings up to the time the
Board gave its decision being valid, there was statutory
authority for detaining the appellants under the warrant of
the Deputy Minister. After the Board gave its decision
the appellants appealed to the Minister. That brought
section 21 into play. It reads:—

21. Pending the decision of the Minister, the appellant and those
dependent upon him shall be kept in custody at an immigrant station,
unless released under bond as hereinafter provided.

(1) (1919) 59 Can. S.CR. 175. (2) [1932]1 Can. S.C.R. 640.
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As the Minister has not yet given his decision the appel-
lants are lawfully detained, as the return states, by virtue
of this section. Their applications for release were, there-
fore, rightly dismissed.

The second ground of appeal—that the evidence does
not warrant the finding of the Board, must also, in my
opinion, be determined against the appellants.

As a general rule in habeas corpus matters we are not
entitled to look at the evidence to see if it is sufficient to
justify the decision arrived at. In McKenzie v. Huybers
(1), the appellants were imprisoned under the Collection
Act, RS.N.S., 1923, c. 232, for fraudulently contracting a
debt which formed the subject of a judgment in the
Supreme Court of Nova Scotia, they “ intending at the time
of the contracting of said debt not to pay the same.” The
appellants made an application to Mr. Justice Mellish for
discharge from custody. He refused their application.
There was then an appeal to the court en banc and, by
special leave, to this court. In giving the judgment of this
court, Anglin, C.J., said:—

The evidence cannot be gone into for the purpose of ascertaining
whether there was anything in it to warrant the finding of fraud.

See also Samejima v. The King (2).

Moreover, the appellants having appealed from the deci-
sion of the Board of Inquiry to the Minister, the suffi-
ciency of the evidence is a matter with which the Minister
can deal in the appeal but unless he reverses the finding of
the Board its decision is final.

The appeal must therefore be dismissed.
Appeals dismissed.

Solicitor for the appellants: L. A. Ryan.
Solicitor for the respondent: C. B. Smith.

(1) [1929] Can. S.CR. 38. (2) [1932] Can. S.C.R. 640.
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RAOUL TREMBLAY ‘(DEFENDANT)....... APPELLANT;
AND

DUKE-PRICE POWER CO. (PLAINTIFF). RESPONDENT

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Appeal—Jurisdiction—Judgment by appellate court quashing appeal for
fatlure to give security—Matter in controversy—Supreme Court Act,
section 39.

The appellant, having appealed from a judgment of the Superior Court
and having apparently failed to give security within the delays pre-
scribed by the code, the respondent obtained a certificate of default
from the prothonotary and moved the appellate court to have the
appeal declared abandoned. The appellate court granted the motion
and from that judgment the appellant appealed to this court.

Held that there is no jurisdiction in this court to entertain the appeal.
—In appeals from judgments upon demurrers or from judgments dis-
missing actions upon points of law, the title to the relief claimed is
in controversy. Here, the only question involved is the regularity of
the particular proceedings in appeal. Gatineay Power Co. v. Cross
[1929] Can. S.C.R. 35 followed.

MOTION to quash for want of jurisdiction an appeal
from a decision of the Court of King’s Bench, appeal side,

. Province of Quebec, quashing an appeal to that court for

failure by the appellant to give security.

Aimé Geoffrion, K.C., for the motion.
Gustave Monette, K.C., contra.

The judgment of the court was delivered by

RinFrET J—Under the Code of Civil Procedure of the
province of Quebec, proceedings in appeal must be brought
within thirty days from the date of the judgment of first
instance. They are brought by means of an inscription filed
in the office of the court which rendered the judgment and,
within preseribed delays, the appellant must give good and
sufficient security that he will effectually prosecute the
appeal and that he will satisfy the condemnation and pay
all costs and damages adjudged in case the judgment
appealed from is confirmed. (Arts. 1209, 1213 and 1214,
C.C.p.)

If security be not given within the prescribed delays, the
opposite party may obtain from the prothonotary a certifi-

*PresenNT :—Rinfret, Lamont, Smith, Cannon and Crockett JJ.
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cate of default and the inscription in appeal is thereupon 1932

held to be abandoned and of no effect, saving any recourse Tremsrav.

which may appertain to the appealing party (Art. 1213, v

C.C.P.) Power Co.
In this case, the appellant, having appealed from the g ret 5

judgment of the Superior Court, sitting in the city of —

Quebec, apparently failed to give security within the delays,

the respondent obtained a certificate of default from the

prothonotary and moved the Court of King’s Bench (appeal

side) to have the appeal declared abandoned. Whereupon

that court rendered the following judgment:—

Considérant que le cautionnement requis par larticle 1214 du Code
de procédure civile, sur le présent appel, n’a pas été fourni dans les délais
prescrits par larticle 1213 du dit code;

Considérant que l'intimé a obtenu du protonotaire de la Cour Supé-
rieure, un certificat constatant le défaut de l'appelant de fournir tel
cautionnement;

Considérant que le présent appel est ainsi déserté & la suite de 'obten-
tion du dit certificat;

La dite inscription en appel est déclarée désertée et la présente
requéte de l'intimée pour rejet d’appel, est accordée avec dépens.

The appeal to this Court is from the above judgment
and the respondent moves to quash for want of jurisdiction
on the ground, amongst others, that there is no amount
involved in the appeal and that special leave was not
obtained.

For the purposes of appeal to this Court, ‘“ the amount
or value of the matter in controversy ” depends, not on
what is claimed in the action, but on what may be con-
tested in the proposed appeal (Dreifus v. Royds (1); Jack
v. Cranston) (2).

The only matter in controversy in this appeal is whether
the Court of Appeal rightly decided that the appellant’s
proceedings should be held to have been abandoned, in
view of the special provisions of the Code of Civil Pro-
cedure.

The question whether there exists jurisdiction in this
Court to entertain an appeal of that kind is concluded by
our decision in Gatineau Power Co. v. Cross (3). In fact
the situation there was even more favourable to the appel-
lant than it is here. In the Gatineau Power case (3), the
matter in controversy was the right of appeal to the Court

(1) (1922) 64 Can. S.C.R. 346. (2) [1929]1 Can. S.C.R. 503.
(3) [1929] Can. S.CR. 35.
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of King’s Bench, and it was decided that “such right was
not appreciable in money.” In the present appeal, the
only point involved is the regularity of the appellant’s
particular proceedings before the Court of King’s Bench.
His right of appeal is not in question. If he was still within
the delays, he might yet have filed a new inscription, as,
under art. 1213, the proceedings are held abandoned, “ sav-
ing any recourse which may appertain to the appealing
party ”.

If, in the premises, the appellant is deprived of the
means to effectively prosecute his appeal, it is not the
direct result of the judgment appealed from, but only the
collateral or consequential effect of that judgment in the
special circumstances (Bulger v. Home Insurance Co.) (1).

The present appeal, contrary to what the appellant urged
before us, cannot be assimilated to appeals from judgments
upon demurrers or from judgments dismissing actions upon
a plea of prescription or upon other points of law, That
question was discussed in Davis v. Royal Trust (2), where
reference was made to Ville de St. Jean v. Molleur (3) and
to Dominion Textile Co. v. Skaife (4). In appeals of that
character the right of action is involved; the matter in
controversy is the title to the relief claimed. Judgments
upon these matters, to borrow the expression of Lord
Watson (Dechéne v. City of Montreal) (5), have “refer-
ence to the title or want of title in the plaintiff to institute
and maintain ” his suit. So that the amount or value
involved in such appeals is the amount or value of the
title to the claim itself. Here, the utmost relief which the
appellant can obtain on the appeal is merely the right to
have the Court of King's Bench entertain his particular
proceedings before that court. The original claim of the
appellant is not before us for judicial determination.

The motion of the respondent should be allowed and the
appeal quashed with costs.

: Motion granted with costs.

(1) [1927] Can. S.CR. 451, at (3) (1908) 40 Can. S.CR. 139.

453.
4 2 . S, . .
(2) [1932] Can. SCR. 203, at p. D) [1926] Can. SCR. 310
209. (5) [18941 A.C. 640 at p. 645.
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THE BOARD OF TRUSTEES OF THE il
ACME VILLAGE SCHOOL DIS- *Oct. 12,13,
TRICT No. 2296, OF THE PROVINCE *Dec. 23.
OF ALBERTA (DEFENDANT)........ APPELLANT;

AND

JOHN STEELE-SMITH (PLAINTIFF) .. RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Statutes—Construction—Retrospective operation—School Act, Alta., 1931,
c. 32, s. 167—Provision requiring inspector's approval before notice
terminating teacher's engagement—Its application as to engagements
entered into prior to its enactment.

The provision dn s. 157 of the Alberta School Act, 1931, that, except in the
month of June, no notice terminating a teacher’s engagement should
be given by a school board without the approval of an inspector pre-
viously obtained, which provision was first introduced into the school
law by said Act (1931, c. 32), which replaced the former Act (RS.A,
1922, c. 51), was held to apply in regard to the termination (after said
Act of 1931 came into force) of an agreement of engagement entered
into prior to the enactment of said provision.

Judgment of the Appellate Division, Alta., [1932] 1 W.W.R. 849, [1932]
3 D.L.R. 262, affirming judgment of Ewing J., [1932] 1 W.W.R. 315,
affirmed.

Rinfret J. dissented.

APPEAL by the defendant (by leave given by the
Appellate Division, Alta.) from the judgment of the Appel-
late Division of the Supreme Court of Alberta (1), dis-
missing its appeal from the judgment of Ewing J. (2),
answering in favour of the plaintiff the questions sub-
mitted in a special case stated for the opinion of the court,
pursuant to Rule 114 of the Alberta Rules of Court.

The defendant Board and the plaintiff entered into an
agreement dated June 28, 1929, whereby the Board agreed
to employ the plaintiff as teacher from and after September
3, 1929. Clause 6 of the agreement provided:

6. This agreement shall continue in force from year to year, unless it
is terminated as hereinafter provided, or unless the Certificate of the
Teacher has been revoked in the meantime.

Either party hereto may terminate the agreement by giving thirty
(30) days’ notice in writing to the other party:

*PRESENT :—Rinfret, Lamont, Smith, Cannon and Crocket JJ.

(1) [1932] 1 W.W.R. 849; [1932] 3 D.L.R. 262.
(2) [1932] 1 W.W.R. 315.
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Provided that no such notice shall be given by the Board until the
Teacher has been given the privilege of attending a meeting of the Board
(of which five clear days’ notice in writing shall be given to the Teacher)
to hear and to discuss its reasons for proposing to terminate the agree-
ment .

The following is stated in the special case (which is
dated November 18, 1931):

“2, The defendant desiring to terminate the said agree-
ment complied with the provisions of paragraph 6 thereof
in the following manner, namely, that the plaintiff was
given the privilege of attending a meeting of the Board,
of which five clear days’ notice in writing was given to
the plaintiff by service of a notice to that effect upon him,
which meeting was held to hear and to discuss its reasons
for proposing to terminate the agreement, such notice being
served on or about the 4th day of July, 1931, and a meeting
was held pursuant to such notice on the 14th day of July,
1931, at Acme, in the province of Alberta, and a resolution
having been passed by the defendant Board that the said
agreement should be terminated, a notice was duly served
upon the plaintiff by the defendant Board on or about the
18th day of July, 1931, notifying the plaintiff that the
agreement would be terminated at the expiration of such
period of thirty days from the date of service of said notice,
no approval of an inspector having been previously obtained
by the defendant Board.

‘3. The plaintiff brings this action complaining that the
said agreement has been wrongfully terminated in that the
provisions of The School Act, Statutes of Alberta (1931),
Chapter 32, Section 157, have not been complied with by
the defendant in giving such notice of termination.

“4, The questions for the opinion of the Court are:

(1) Can the agreement in question be terminated by
compliance only with the provisions of Section 6 thereof?

(2) Are the provisions as to termination of an agree-
ment, as set forth in The School Act, Statutes of Alberta
(1931), Chapter 32, Section 157, applicable to an agree-
ment entered into between a teacher and a Board of School
Trustees in the province of Alberta prior to the 1st day of
July, 19317
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The said Act, c. 32 of 1931, was assented to on March
28, 1931, and came into force on July 1, 1931.

(Said section 157 has since been amended by c. 34 of
1932).

Ewing J. answered the first question in the negative and
‘the second question in the affirmative, and his decision was
affirmed by the Appellate Division. By the judgments now
reported, the appeal to this Court was dismissed with costs,
Rinfret J. dissenting.

H. E. Crowle for the appellant.

O. M. Biggar, K.C., for the respondent.

LamonT, J—I agree with the conclusion of my brother
Crocket. Section 157 of the present School Act of Alberta
came into force on July 1, 1931. 1It, in part, reads as
follows:—

157. Subject to the conditions hereinafter set out in this section, either
party thereto may terminate the agreement of engagement between the
teacher and the Board by giving thirty days’ notice in writing to the
other party of his or its intention so to do;

Provided always:

(a) that except in the month of June no such notice shall be given
by a Board without the approval of an inspector previously obtained;

(b) that except in the months of June and July no notice of the
termination of a contract shall be given by a teacher without the approval
of an inspector previously obtained;

The School Act of 1931 repealed the School Act in force
prior to that time (R.S.A. 1922, ¢. 51). Under the former
Act the agreement of engagement between a teacher
and the Board of Trustees of a school could be terminated
by either party giving to the other party thirty days’ notice
in writing of his or its intention to terminate it unless other-
wise provided in the agreement. In this action the agree-
ment of hiring between the teacher and the Board was
entered into in 1929. In the month of July, 1931, the
appellant gave notice to the respondent that the agreement
between them would be terminated at the expiration of
thirty days. Therefore the question for determination is,
whether or not the appellant, in July, 1931, could give a
valid notice terminating the agreement without having
previously secured the approval of the inspector.

The question involves the construction of section 157. Int
the Sussex Peerage case (1), Lord Chief Justice Tindal, in
delivering the opinion of the judges, said:—

(1) (1844) 11 CL & F. 85, at 143; 8 E.R. 1034, at 1057.
56742—4
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My Lords, the only rule for the construction of Acts of Parliament
is, that they should be construed according to the intent of the Parlia-
ment which passed the Act. If the words of the statute are in themselves
precise and unambiguous, then no more can be necessary than to expound
those words in their natural and ordinary sense. The words themselves
alone do, in such case, best declare the intention of the lawgiver.

If, however, any doubt as to the legislative intention
exists after a perusal of the language of the Act, then, as
Lord Hatherly, L.C,, said in Pardo v. Bingham (1) :—

We must look to the general scope and purview of the statute, and
at the remedy sought to be applied, and consider what was the former
state of the law, and what it was that the Legislature contemplated.

In this Court in the case of Upper Canada College v.
Smith (2), Mr. Justice Duff, at page 419, pointed out
various ways in which the legislative intention might be
expressed. He said:—

That intention may be manifested by express language or may be
ascertained from the necessary implications of the provisions of the
statute, or the subject matter of the legislation or the circumstances in
which it was passed may be of such a character as in themselves to rebut
the presumption that it is intended only to be prospective in its
operation.

Referring first to the language of the section, we find the
legislature declaring that “subject to the conditions here-
inafter set out either party may terminate the agreement
of engagement between the teacher and the Board ”. The
legislature here was providing by whom and in what circum-
stances agreements of engagement might be terminated.
The old Act provided for such termination, but that Act
was being repealed by the Act of 1931, it was, therefore,
necessary to make provision in the new Act for terminating
the agreements. Giving to the words employed in section
157 their natural and ordinary meaning, we have a section
general in its character, and susceptible of application to
every agreement of engagement between teacher and trus-
tees. Why then should the section be construed as relating
to future agreements only?

The appellant contends that to construe the section as
applying to agreements in existence prior to the coming
into force of the Act would be to violate two well known
rules of construction. The first is that statutes are not
to be construed as having retrospective operation unless
such a construction appears very clearly in the terms of

(1) (1869) 4 Ch. App. 735, at (2) (1920) 61 Can. S.CR. 413.
740.
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the Act, or arises by necessary or distinct implication; the
second is they should not be given a construction that would
impair existing rights, unless that effect cannot be avoided
without doing violence to the language of the enactment.

That these are well recognized general rules of construc-
tion is not questioned. Rules of construction, however, are
only useful in ascertaining the true meaning of a statute
where the language is not clear and plain. If the intention
of the legislature can be ascertained all rules of construc-
tion must yield to the legislative intention.

The foundation upon which the above rules rest is that
it would be unfair and unjust to deprive people of rights
acquired by transactions perfectly valid and regular at the
time they were acquired, and that the legislature is not to
be presumed to act unjustly. The right of the Board under
the previous Act to give a thirty days’ notice of the termina-
tion of the agreement of engagement without the consent
of the inspector amounted, in my opinion, to something
more than a mere matter of procedure. Therefore a legisla-
tive intention to deprive the Board of that right will not be
presumed. But the legislature was competent to take away
that right, and we have to determine whether a legislative
intention to take it away is not a necessary implication from
the language of the Act, particularly in view of its scope, the
mischief it was designed to prevent and the remedy pro-
vided.

Briefly, the Act had for its object the amendment and
revision of the former school law so as to present in one
Act the law governing the formation and organization of
school distriets, the erection of schools and the control and
management thereof, including the employment and dis-
missal of the teacher by Boards of Trustees. The provisions
of the Act clearly indicate a legislative intention to give
the Minister what may be termed a supervising control over
the employment of the teacher and the termination of that
employment by either the Board or the teacher. (Sections
155 to 158). The right under the former Act that one
party could at any time give to the other a thirty days’
notice of the termination of the agreement permitted a
Board of Trustees to dismiss a teacher, or a teacher to quit
the school, during the term, no matter how detrimental to

the efficiency of the school and the pupils’ courses of studies
5674243
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the termination of the agreement at such a time might be.
That was the mischief struck at by subsections (a) and (b)
of section 157. The remedy provided was to require the
consent of the inspector before notice of termination was
given, except during the months specified in those subsec-
tions. Thus to the inspector was committed the duty of
deciding whether the reasons for desiring the termination
of the agreement were, in the circumstances of the par-
ticular case, sufficient to justify the impairment in efficiency
of the school which would likely follow upon a break in the
course of the pupils’ studies.

Considering the nature and scope of the Act and the
control over the agreement of engagement between teacher
and Board retained by the Minister, and considering also
that the mischief for which the legislature was providing a
remedy was a presently existing evil which the legislature
proposed to cure by making the right of either party to
terminate the agreement depend upon the consent of the
inspector, I am of opinion that sufficient has been shewn
to rebut the presumption that the section was intended
only to be prospective in its operation. I can find nothing
that would justify us in construing section 157 as if it
read: “ Either party may terminate any future agreement
between the teacher and the Board.” In order to give the
section the meaning contended for by the appellant we
should have to read into it words which limit its prima facie
operation and which would make it something different
from and smaller than what its terms express. As Bowen,
LJ., said in The Queen v. Liverpool Justices of the
Peace (1):—

Certainly we should not readily acquiesce in a non-natural construc-
tion which limits the operation of the section so as to make the remedy
given by it not commensurate with the mischief which it was intended to
cure.

In my opinion section 157 was passed to remedy an evil
which had been found to exist. It should, therefore, be
construed in conformity with the well established rule that
all cases within the mischief aimed at by that statutory
provision are, if the language permits, to be held to fall
within its remedial influence.

(1) (1883) 11 Q.B.D. 638, at 649.
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In Craies on Statute Law, 3rd ed., at page 336, the
author says:—

If a statute is passed for the purpose of protecting the public against
some evil or abuse, it will be allowed to operate retrospectively, although
by such operation it will deprive some person or persons of a vested right.
And in West v. Gwynne (1), Buckley, L.J., points out that
most Acts of Parliament do in fact interfere with existing
rights.

The case at bar, in my opinion, is similar to that of West
v. Guwynne (2). In that case the statutory provision was
as follows:—

In all leases containing a covenant, condition or agreement against
assigning, underletting, or parting with the possessiqn, or disposing of the
land or property leased without licence or consent, such covenant, con-
dition or agreement shall, unless the lease contains an express provision to
the contrary, be deemed to be subject to a proviso to the effect that no

fine or sum of money in the nature of a fine shall be payable for or in
respect of such licence or consent.

The lessees applied to the landlord for his consent to their
subletting the demised land. The landlord replied that he
was only prepared to grant the plaintiffs a licence to under-
let on condition that he should thenceforward receive for
himself one-half of the surplus rental to be obtained from
the lessees in respect of the. demised premises over and
above the rent payable under the lease. An action was
brought for a declaration that the lessees could make a
valid underlease without his consent. The question was,
as in the present case, whether the statutory provision
applied to all leases or only to those executed after the
passing of the Act. It was held to apply to leases already
existing as well as to those to be executed in the future,
on the ground that the Act was passed for the purpose
of correcting a state of the law which was lending itself
to grave abuse.

The appellant relies upon the case of Upper Canada
College v. Smith (3). That case, in my opinion, is clearly
distinguishable, for there, if the statutory enactment had
been given a retrospective operation it would have deprived
an agent who had earned a commission on the sale of land,
under a contract valid when entered into, from recovering
that commission. The statutory provision in that case pro-
hibited the bringing of an action to recover the commis-

(1) 19111 2 Ch. 1, at 12. (2) 119111 2 Ch. 1.
(3) (1920) 61 Can. S.CR. 413.
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sion “unless the agreement upon which such action shall
be brought shall be in writing * * * and signed by the
party to be charged therewith * * * . As Mr. Justice
Duff pointed out at page 422, “ the words ‘ shall be in writ-
ing’ point to a writing to be brought into existence after
the passing of the Act ”. It was there held that the enact-
ment was prospective only in its operation.

In the case at bar there is, in my opinion, nothing what-
ever to indicate an intention that the section was to be
more restricted in its operation than the language employed
would convey given its ordinary meaning.

I would dismiss the appeal.

The judgment of Smith and Crocket JJ. was delivered
by

Crocker J.—This case arises out of the repeal by the
Legislature of Alberta, in the year 1931, of the School Act
of that province, chap. 51, R.S.A. (1922), and its replace-
ment by a revised Act, which came into force on July 1 of
that year.

While the old Act was in force, on June 28, 1929, the
respondent, a qualified teacher, entered into a contract
with the appellant Board as teacher in the above school
district at a salary of $2,200 per year. The contract, which
was in the form approved by the Minister of Education in
accordance with the provisions of the old Act, contained,
inter alia, the following provision, as clause no. 6, which is
the only one with which this appeal is concerned:—

6. This agreement shall continue in force from year to year, unless
it is terminated as hereinafter provided, or unless the certificate of the
teacher has been revoked in the meantime.

Either party hereto may terminate the agreement by giving thirty
(30) days’ notice in writing to the other party.

Provided that no such notice shall be given by the Board until the
teacher has been given the privilege of attending a meeting of the Board
(of which five clear days’ notice in writing shall be given to the teacher)
to hear and to discuss its reasons for proposing to terminate the agree-
ment.

On July 14, 1931, after the new Act came into operation,
the appellant gave the respondent thirty days’ notice in
writing of the termination of the agreement, as provided by
the above clause, but failed to obtain the approval of a
school inspector to such notice, in accordance with the
provisions of section 157 of the new Act, chap. 32 of the
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Statutes of Alberta for the year 1931, which had come into
force on July 1 of that year.

The respondent having brought an action against the
appellant to recover damages for the alleged wrongful ter-
mination of the contract, on the ground that the provisions
of sec. 157 of chap. 32, Statutes of Alberta, 1931, had not
been complied with, a special case was stated for the opinion

of the court, pursuant to Rule 114 of the Alberta Rules of

Court, the questions submitted to the court being:—

(1) Can the Agreement in question be terminated by compliance
only with the provisions of Section 6 thereof?

(2) Are the provisions as to termination of an Agreement, as set
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forth in The School Act, Statutes of Alberta (1931), Chapter 32, Section -

157, applicable to an Agreement entered into between a teacher and a
Board of School Trustees in the Province of Alberta prior to the 1st day
of July, 1931?

The case was argued before Ewing, J., who answered the
first question in the negative and the second question in
the affirmative (1). On appeal these answers were affirmed
by the Appellate Division of the Supreme Court of
Alberta (2).

The text of sec. 157 of the new Act, in so far as it is

relevant to the question involved, is as follows:—

157. Subject to the conditions hereinafter set out in this section,
either party thereto may terminate the agreement of engagement be-
tween the teacher and the Board by giving thirty days’ notice in writing
to the other party of his or its intention so to do:

Provided always:

(a) that except in the month of June no such notice shall be given
by a Board without the approval of an inspector previously obtained;

(b) that except in the months of June and July no notice of the
termination of a contract shall be given by a teacher without the approval
of an inspector previously obtained.

This section is one of sixteen sections—154 to 169
inclusive—comprising Part XIII of the Act under the prin-
cipal caption “ Relating to the Teacher.” Sec. 154 appears
under the sub-caption “ Qualification,” while sections 155
to 158 inclusive are under the sub-caption “ Engagement
and Contract.” Sec. 159 follows under the sub-caption
“Suspension and Dismissal ” and the remaining sections
of this Part of the Act, are set out under such sub-captions
as “ Board of Reference ” (for the investigation of disputes
between school boards and teachers), ¢ Payment of Teach-
ers,” “ Duties of Teachers,” etc.

(1) [1932] 1 W.W.R. 849. (2) [1932] 1 W.W.R. 849; [1932]
3 D.L.R. 262.
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1932 The agreement here in question, as already pointed out,
1;;) provided for its termination on thirty days’ notice in writ-

Viuace  ing by either party. Had it not done so it would have
DS{;?;,"; been terminable in the same way by virtue of subsec. 2 of
Sroe.  S€C 199 of the old Act, which read as follows:—

SMiITH. Unless otherwise provided for in the contract either party thereto

may terminate the agreement for teaching between the teacher and the
board of trustees by giving thirty days’ notice in writing to the other
party of his or its intention so to do.

It will be noticed that the change which sec. 157 of the
new Act effected in the law regarding the termination of
teaching agreements was to require the previous approval
of an inspector to the thirty days’ notice of termination by
the Board of Trustees, except in the month of June, and
the like approval of an inspector to the notice of termina-
tion by the teacher, except in the months of June and
July. In the month of June the Board of Trustees can, as
before, terminate on thirty days’ notice, without previously
obtaining the approval of an inspector, and in the months
of June and July the teacher also has the same privilege,
as formerly. The object evidently was to prevent, except
for some sufficient reason, the cancellation of teachers’ con-
tracts during the teaching days of the school year, and the
disturbing and detrimental effects thereof upon the work
of the schools. The change, undoubtedly, deprives the
Board of Trustees of the right to terminate the teaching
agreement on its own motion, except by notice given in
the month of June, as it deprives the teacher of the right
todo so on his own motion, except in the months of June
and July.

In behalf of the appellant, it is contended that section
157 was not intended to apply to existing teachers’ con-
tracts, but only to contracts entered into after July 1, 1931,
when the new Act came into force, and that the trial judge
and the Appeal Division of the Supreme Court of Alberta
erroneously gave it a retroactive operation.

I am of opinion that Ewing, J., and the Appeal Division
correctly construed the section, as enacted in 1931, as
applicable to all teachers’ contracts, those entered into
before the coming into force of the Act, as well as those
entered into afterwards.

Whether or not such a construction really involves giving
retroactive operation to the section, having regard to the

Croa'_t J.
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fact that its new provisions relate only to the manner in
which exising contracts may subsequently be terminated or
to the right of terminating them in the future, I am satis-
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ing into force of the Act.

Reading the section in question with its context in Part
XIII and as part of an Act passed as a complete revision
and consolidation of the former School Act, which it re-
pealed, and to which all schools, school boards, teachers,
teaching contracts and all else pertaining to the main-
tenance and administration of schools were subject, I can-
not for my part find, either in the language of the section
itself or in its context, any indication whatever that the
legislature intended to exclude all existing teachers’ con-
tracts from its operation.

It was argued that the use of the word “shall” in the
two previous sections, 155 and 156, indicated an intention
that these sections should apply only to future contracts.
It goes without saying that, in so far as the provisions of
these two sections relate to the manner and authority in
and under which teachers shall be engaged and the form
and terms of the contract which they shall enter into, they
could not possibly apply to contracts which had already
been entered into, but it does not follow from this fact that
none of their provisions shall have any application to exist-
ing contracts, where it is clear they may apply to existing
and future contracts alike. For example, subsec. 3 of sec.
156 provides that “ unless the employment be stated in the
contract to be for a definite period, the contraet shall, sub-
ject to the following provisions, continue in force from year
to year unless and until the certificate of the teacher shall
have been revoked.” Unquestionably, this latter provision
may apply to existing as well as to future contracts. As a
matter of fact, it is a re-enactment of an identical pro-
vision in the repealed Act. Every teacher’s contract in
which the employment is not stated to be for a definite
period would on the face of the subsection itself fall within
its terms. The word “shall ” in the phrase “ the contract
shall continue, etc.” throws no light whatever upon the
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question whether the intention was to exclude or to include
existing contracts. It is true that its provisions could oper-
ate only prospectively, so far as the contract continuing in
force from year to year is concerned, but this does not mean
that the subsection cannot and does not apply to existing
as well as to future contracts.

Similarly, when sec. 157 is examined it will be seen that
it treats exclusively of the manner of terminating “the
agreement between the teacher and the Board”. It pro-
vides in its main clause that “ either party may terminate
the agreement between the teacher and the Board ”. Its
provisions, so far as the terminating of teachers’ contracts
is concerned, could likewise operate only prospectively, but
this is not to say that they cannot and do not apply to
existing as well as to future agreements. The question
wholly turns upon the meaning of the words “ the agree-
ment between the teacher and the Board.” Were they
intended to embrace all teachers’ contracts, existing as well
as future, as they undoubtedly did as they stood in the
former Act when it was repealed, or are they now to be
limited as applying only to such contracts as might be
entered into after the coming into force of the new Act?

Were it not for the addition of the provisoes (a) and (b),
no one would suggest that the phrase ‘either party may
terminate the agreement between the teacher and the
Board” in the main clause of sec. 157 has any different
meaning in the new Act than it had in the repealed Act,
where it seems to me to be perfectly clear that it referred,
not to any agreement that might be entered into in the
future, but was used as a form to designate all teachers’
agreements. In my opinion, it does this quite as effectually
as if the words “either party may terminate any agree-
ment between a teacher and a board ” had been used. If
the intention had been as argued in behalf of the appellant,
how simply it could have been shewn by inserting the words
“ hereafter entered into.” If the meaning I have indicated
be the true meaning of the words of the opening clause,
the addition of the provisoes cannot alter that meaning.
They are the controlling words and if they apply to all
teachers’ contracts, existing as well as future, the provisoes
likewise apply to all.
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If the language of the section itself and its immediate
context left any doubt as to its general application, the
implications arising from its remedial object, the nature of
the agreement and of the right affected and the extent to
which it is affected, the fact of the amendment being made
in a general revision and consolidation of the former Act,
and the whole frame and scope of the new Act, which,
though passed on March 28, did not come into operation
until July 1, would, in my judgment, put the matter beyond
all question. '

To confine the words to future contracts only would
be, if not entirely to defeat the remedial object of the enact-
ment, at least to render it ineffective for years to come in
the great majority of the schools of the province. There
would, of course, be no contracts to which it could apply
in any way at the time the Act was passed or at the time
it came into force, and after that it would only be as exist-
ing contracts were cancelled and new ones substituted here
and there that the legislation could begin to speak. It
would be impossible for the Department of Education to
know whether it was in effect at all without an examination
of all teaching contracts, to ascertain whether they were
entered into before or after the coming into force of the
Act. It would necessitate the division of all teaching con-
tracts into two classes: those entered into before July 1,
1931, and those entered into afterwards, and thereby entail
such inconvenience and confusion in the administration of
the provincial school system as to render the new enact-
ment extremely difficult, if not practically impossible, of
observance.

Moreover, public school teachers’ contracts are of a public
character. The School Boards are essentially public corpora-
tions representing the rate-payers of the different school
districts. The teachers are licensed by the Board or Min-
ister of Education. The Minister of Education was author-
1zed by the former School Act, as he is authorized by the
new Act, to prescribe a standard form for all teachers’
contracts, and to determine the terms and conditions which
all teachers’ contracts uniformly should and shall contain.
They are contracts which affect the rights and interests of
the whole population of every school district. The con-
tracts themselves and the School Boards and teachers being
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so peculiarly subject at all times to public control, I find it
impossible to conclude that when the legislature revised and
consolidated the entire school law of the province and pro-
vided in that revision that a notice terminating a teacher’s
contract in the middle of a teaching term should require
the approval of a school inspector, it did not intend that
provision to have any present operation or indeed any
future operation until some new teachers’ agreement should
be entered into. If there were any presumption that the
legislature did not intend to affect such an existing right,
which I very much question, such a presumption must
yield to the language of the enactment read in the light of
the circumstances and considerations I have mentioned. As
was said by Buckley, L.J., in West v. Gwynne (1), prac-
tically every legislative enactment does affect to some
extent existing rights. The rights affected by the legisla-
tion now in question were mere potential rights, upon which
no causes of action had accrued, and the modification of
which to the extent indicated could cause no substantial
injustice to either the Board of Trustees or the teacher.
Each party, had it been desired to terminate the contract
without the approval of the inspector, had the interval
between the passage of the Act and its coming into force,
to do so. Even had the Act come into force on the date
it was assented to, the trustees in the case at bar could
have acted under its provisions in the month of June.
I would dismiss the appeal with costs.

CannoN J—The contract, admittedly, was in the form
approved by the Minister of Education under a regulation
made in accordance with the provisions of the old Act. This
old Act was repealed and “ other provisions were substi-
tuted by the repealing enactment for the provisions or
regulations thereby repealed.” Section 14 of the Interpre-
tation Act (R.S.A., 1922, ch. 1) provides that in such a
case

(b) all proceedings taken under the old enactment or regulation or
which may require to be instituted shall be continued or instituted as the
case may be under the substituted provisions, so far as applicable;

(¢) all by-laws, orders, regulations and rules made under the old
enactment shall continue good end valid in so fer as they are not incon-
sistent with the substituted provisions, until they are annulled or others
are made in their stead;

(1) 119111 2 Ch. 1.
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In my opinion, the various steps regulating the dismissal
of a teacher were always subject to change by regulation or
statute and the teacher and the Board were both subject to
such contingency—which excluded the possibility of any
right, as to notice, becoming incommutably vested in either
party.

Even assuming that such right or advantage had accrued
or become vested, it would always be subject to the appli-
cation of section 12 of the same Interpretation Act, which
expressly reserves to the Legislative Assembly the power of
revoking, restricting or modifying any advantage vested or
granted by any Act of the Legislature to any person or
party, whenever such repeal, restriction, or modification is
deemed by the Legislative Assembly to be required for the
public good. This has been done in a matter of public
policy, and I would therefore answer the questions as fol-
lows:

1. No.

2. Yes.
and dismiss the appeal with costs.

Rinrrer J. (dissenting).—With deference, I think the
appeal in this case ought to be allowed.

We have to construe section 157 of the School Act, being
c. 32 of the Statutes of Alberta (1931).

In the Act, section 157 forms part of a fasciculus of sec-
tions (ss. 155-158) under the sub-heading “ Engagement
and Contract ”; and, so as to understand its full purport, I
think all the sections must be reproduced in the order in

which they appear:

155. A teacher shall not be engaged except under the authority of a
resolution of the Board passed at a regular or special meeting of the
Board.

Provided always that in case the chairman or secretary sends any
communication in writing to an applicant for engagement as a teacher
by the Board, to the effect that the Board has decided to engage such
applicant, and if the applicant delivers or causes to be delivered to the
chairman or secretary of the Board a communication in writing to the
effect that the applicant accepts such engagement, either by actual
delivery or by mail or by telegraph, not later than the fifth day after the
day upon which the communication from the chairman or secretary was
mailed or otherwise despatched, the Board and the applicant shall be
thereupon under a legal obligation to enter into a contract in the stand-
ard form, subject only to such variation as may be approved by the Min-
ister; otherwise such communications shall not be effective to create any
contract whatsoever between the Board and the applicant.
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156. (1) The contract of employment shall contain such agreements,
terms, ‘conditions and restrictions as may be approved by the Minister,
who may prescribe a standard form of contract.

(2) In the event of any alteration or amendment of the standard
form being made without the approval of the Minister, the standard
form shall have effect as if such alteration or amendment had not been
made.

(3) Unless the employment be stated in the contract to be for a
definite period, the contract shall, subject to the following provisions, con-
tinue in force from year to year, unless and until the certificate of the
teacher shall have been revoked.

157. Subject to the conditions hereinafter set out in this section,
either party thereto may terminate the agreement of engagement between
the teacher and the Board by giving thirty days’ notice in writing to the
other party of his or its intention so to do; Provided always

(a) that except in the month of June no such notice shall be given
by a Board without the approval of an inspector previously obtained;

(b) that except in the months of June and July no notice of the
termination of a contract shall be given by a teacher without the approval
of an inspector previously obtained;

(¢) that any such notice may be given either by delivering the same
to the person to whom it is addressed or sending the same in a duly
addressed and prepaid cover by registered mail, and in the latter case the
notice shall be deemed to have been given upon the day on which it is
mailed;

(d) that a teacher may notify the secretary of a post office address
to which any notices may be sent, and in that event, all notices shall be
sent to that address, but if no such address is furnished to the secretary,
any notice sent by mail shall be deemed to have been duly addressed if
addressed to the teacher at the last known post office address of such
teacher.

158. The contract shall be signed by the teacher and by the chairman,
or, in the absence of the chairman, by another trustee on behalf of the

~ Board.

The question is whether the new enactment applies to
contracts entered into before the Aet came into force.

The fundamental rule is that, prima facie, statutes are to
be construed as prospective. The rule is “ one of construc-
tion only ” and ““ will certainly yield to the intention of the
legislature.” (Moon v. Durden (1).) But, as pointed out
by Duff J. in Upper Canada College v. Smith (2), there is
high authority for the proposition “that the intention to
affect prejudicially existing rights must appear from the ex-
press words of the enactment”; and he quotes Fry J. in
Hickson v. Darlow (3); Rolfe B. in Moon v. Durden (4);
and a passage of Erle, C.J., in Midland Ry. Co. v. Pye (5),

(1) (1848) 2 Ex. R. 22, at 2 & (3) (1883) 23 Ch.D. 690, at 692.

43.
(2) (1920) 61 Can. SCR. 413 at (¥ (1848) 2 Ex. R. 22 at 33.

419. (5) (1861) 10 CB.NS. 179 at 191,
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approved by the Privy Council in Young v. Adams (1);
and “ words not requiring a retrospective operation so as to
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(Phillips v. Eyre (3).)
Wright J., in In re Athlumney (4), laid down the prin-

ciple as follows:

No rule of construction is more firmly established than this: that a
retrospective operation is not to be given to a statute so as to impair an
existing right or obligation, otherwise than as regards matter of pro-
cedure, unless that effect cannot be avoided without doing violence to
the language of the enactment. If the enactment is expressed in lan-
guage which is fairly capable of either interpretation, it cught to be con-
strued as prospective only.

The above rule was referred to and followed by this
Court only recently in Electric Motor & Machinery Co. v.
The Bank of Montreal (5).

Now, if the principle and the rule be applied first to the
language of section 157, there exists no difficulty in giving
to it a meaning which makes it prospective only in its
operation and, on the contrary, there is nothing “on the
face of the enactment putting it beyond doubt that the
legislature meant it to operate retrospectively.” (Rolfe
B., in Moon v. Durden (6).)

The following passage of the trial judge’s judgment has

my fullest concurrence:

At the outset I find myself unable to agree with the argument that
sec. 157 of the new Act merely effects a change in procedure and has
therefore a retrospective effect. Under the contract and under the old
Act the Board had the complete and unassailable right to terminate—sub-~
ject only to the requirements as to notice and as to giving the Teacher
the privilege of attending a meeting of the Board to hear and discuss the
reasons for proposing to terminate the contract. It lay easily within the
power of the Board to comply with these requirements. Under the new
Act the Board is required, except in the month of June, to get the
approval of an Inspector, which it may or may not be able to get. Fail-
ing to get the approval of an Inspector the Board has no power to termin-
ate the contract—except in the month of June. This provision therefore
seriously limits the contractual powers of the Board.

(1) [1898] A.C. 469. (4) 118981 2 QB. 547, at 551,
(2) (1890) 15 App. Cas. 384 552.
) (1890) 15 App. Cos. 384, at o 11039] Can. SCR. 634, at
388, Py .

(3) (1870 LR. 6 QB. 1, at 23. (6) (1848) 2 Ex. R. 22, at 33.
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There are many dicta to the effect that statutes which make altera-
tions in procedure are retrospective. There is Lord Blackburn’s well
known dictum in Gardner v. Lucas (1), viz:—

“I think it is perfectly settled that if the Legislature intended to
frame a new procedure, that instead of proceeding in this form or that,
you should proceed in another and a different way; clearly there bygone
transactions are to be sued for and enforced according to the new form of
procedure.”

But in the case at bar the Legislature has not merely altered the
form by which a thing shall be done, but it has taken away from the
Board in certain contingencies the power to do it at all. New disabilities
and obligations are created and the change in this respect cannot there-
fore be a mere matter of procedure.

But I cannot follow the learned judge further when he
SayS:—

But to declare that sec. 157 applies to contracts, still in effect, although

entered into before sec. 157 came into force, with respect to acts done or

events happening after sec. 157 came into force is not to declare that the
section is retrospective.

If these acts are done pursuant to the rights of the
parties under the existing contracts, and if the parties are
told that they may no longer act in accordance with their
contracts mutually agreed upon, clearly their legal rights
are prejudicially affected retrospectively and the legislation
is given a retroactive operation upon the contracts them-
selves. I do not think the intention to deprive the parties
of their contractual rights and to substitute a new contract
is manifested in sec. 157, either by express language or by
necessary implication. Still less can I come to that con-
clusion, when I look at the heading under which and the
sections among which section 157 is to be found in the Act.

The heading is a key to the interpretation of the sections
ranged under it. It must be read in connection with them
and the sections interpreted by the light of it. (Brett,
L.J., in The Queen v. Local Government Board (2); Lord
Herschell in Ingliss v. Robertson (3); Toronto Corporation
v. Toronto Ry. Co. (4) ). As already mentioned, the head-
ing reads “ Engagement and Contract,” which imports the
idea of a future agreement.

Then sections 155 and 156 which precede and section 158
which follows section 157 clearly refer to contracts to be
entered into in the future. They are all sections under the
same heading. Moreover, subsec. 3 of sec. 156 is made

(1) (1878) 3 App. Cas. 582, at (3) [1898] A.C. 616, at 630.
603.

(2)- (1882) 10 QB.D. 309, at 321. (4) [1907] AC. 315, at 324.
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“subject to the following provisions,” namely, those of sec.
157, and therefore connects the latter with the former. It is
in accordance with the ordinary rules of interpretation, that
the words “the agreement of engagement” in sec. 157
should be held to bear the same meaning as the words “ the
contract of employment ” in the surrounding sections under
the same heading. There is no sufficient indication that
sec. 157 should be treated as an isolated enactment, wherein
the legislature jumped from one subject-matter to another,
viz., from the subject of future contracts to that of con-
tracts already in existence, again to return to the subject
of future contracts in the following section. It seems more
natural and more logical to interpret all four sections as
dealing with the same kind of contracts, namely, future
contracts.

For these reasons, I would allow the appeal with costs

throughout. Appeal dismissed with costs.

. Solicitor for the appellant: H. E. Crowle.
Solicitor for the respondent: G. H. Van Allen.

CONTROVERTED ELECTION FOR THE KLECTORAL DISTRICT OF
YAMASKA

AIME BOUCHER (DEFENDANT)........... APPELLANT;
AND
NAPOLEON VEILLEUX (PETITIONER). ... RESPONDENT.

Election law—Petition by qualified elector—Claim to the seat on behalf
of defeated candidate and claim for the voiding of the election, not
incompatible—Computation of votes—Voiding of election for corrup-
tion or illegality—Dominion Controverted Elections Act, RS.C., 1927,
c. 60, 88. 9,10 (6), 47, 48, 49, 67.

In an election petition, a claim to the seat on behalf of a candidate
defeated according to the return and a claim for the voiding of the
election are not so incompatible as to render the petition illegal and
void.

On the hearing of the petition, the trial judges, after having proceeded
to the computation of votes under section 48 of the Act and having
eliminated all the votes of each candidate tainted with illegality, are
not bound to award the seat to the candidate having a majority of
votes after such computation and elimination.—The trial judges have
still jurisdiction to declare the election void owing to acts of corrup-
tion or illegality practised by one or both of the candidates.

Judgment of the trial judges (Q.R. 70 S.C. 339) affirmed.

*PReSENT :—Rinfret, Lamont, Smith, Cannon and Crockett JJ.
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APPEAL from the judgment of Coderre and Denis JJ.
(1) sitting as trial judges under the provisions of the
“Dominion Controverted Elections Act,” R.S.C. (1927),
c. 50, in the matter of the controverted election of a mem-
ber for the Electoral District of Yamaska in the House of
Commons of Canada, rendered on the 23rd of June, 1932,
maintaining the respondent’s petition as to the claim for
the voiding of the election and dismissing it as to the other
claims, without costs, and declaring the appellant’s election
void.

The material facts of the case and the questions at issue
are stated in the judgment now reported.

Aimé Geoffrion K.C. for the appellant.
Edouard Masson and Aimé Chassé for the respondent.

The judgment of the court was delivered by

Smita J—At a Dominion election held on the 28th day
of July, 1930, the appellant and one Paul Frangois Comtois
were the candidates in the Electoral District of Yamaska
and the appellant was returned as elected.

A petition against the appellant was presented under the
Dominion Controverted Elections Act (R.S.C., 1927, c. 50)
by the respondent, a duly qualified elector of the said elec-
toral district.

This petition, after numerous allegations of corrupt and
illegal acts, committed on behalf of the appellant, concludes
as follows:

Pourquoi le pétitionnaire conclut & ce que l'élection du défendeur
Aimé Boucher, notaire, comme député & la Chambre des Communes,
pour la division électorale d’Yamaska, soit déclarée nulle & toutes fins
que de droit; et & ce que le dit défendeur soit frappé de toutes les pénali-
tés, sanctions et incapacités que prescrit la loi; et & ce qu'il soit retranché
du nombre de suffrages qui paraissent avoir été donnés en faveur du dé-
fendeur, un vote pour chaque personne qui a voté & la dite élection, et
qui a été subornée, régalée, illégitimement influencée et qui a été engagée
et employée moyennant rétribution, tel que ci-haut mentionné; et &
ce que le candidat Paul Frangois Comtois, agriculteur, domicilé et résidant
dans la paroisse de St. Thomas de Pierreville, district judiciaire de
Richelieu, soit déclaré élu député & la Chambre des Communes du district
électoral d'Yamaska; le tout avec dépens contre le dit défendeur, y com-
pris les dépens incidents et autres occasionnés par la présente contestation.

(1) (1932) QR. 70 S.C. 339.
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Sections 48 and 49 of the Act are as follows:

48. If, on the trial of an election petition, claiming the seat for any
person, a candidate is proved to have been guilty, by himself or by any
person on his behalf of bribery, treating, or undue influence with respect
to any person who voted at such election, or if any person retained or
employed for reward by or on behalf of such candidate, for all or any
of the purposes of such election, as agent, clerk or messenger, or in any
other employment, is proved on such trial to have voted at such election,
there shall, on the trial of such election petition, be struck off from the
number of votes appearing to have been given to such candidate, one
vote for every person who voted at such election, and who is proved to
have been so bribed, treated or unduly influenced, or so retained or em-
ployed for reward as aforesaid.

49. If it is found by the report of the trial judges that any corrupt
practice has been committed by a candidate at an election, or by his
agent, whether with or without the actual knowledge and consent of such
candidate, or that any illegal practice has been committed by a can-
didate or by his official agent or by any other agent of the candidate
with the actual knowledge and consent of the candidate, the election of
such candidate, if he has been elected, shall be void.

Section 9 provides that the petition may be in form
“B?” in the schedule to the Act; and the concluding clause
of that form reads as follows: .

Wherefore your petitioner prays that it may be deter-
mined (that * * * was duly elected or returned or
that * * * ought to have been returned or that the
election is void, as the case may be) (the words “ as the
case may be” are in italics).

The trial judges found that the claim to the seat on be-
half of the candidate Comtois should be rejected because
the proof on this point does not justify this part of the con-
clusions of the petition and also because of the admission
of the petitioner himself in the record.

They further found the appellant guilty by agents of cor-
rupt practices sufficient to void the election and declared
same void accordingly. From this decision voiding the
election the appeal is taken.

The ground of appeal is that because the seat is claimed
for the defeated candidate the function of the trial judges
was limited to striking off votes from the number given for
each candidate as provided by s. 48 and to finding by this
means who “had ” the majority of lawful votes and of de-
claring the candidate, so found to have the majority,
elected.

It is argued that a claim to the seat on behalf of a can-

didate defeated according to the return and a elaim for the
5674253
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voiding of the election are incompatible claims that can-
not be set up side by side; or, in the alternative, because,
if the election of Boucher is first declared either valid or
void, it is not then possible to reverse this on a computa-
tion of votes under s. 48; and, on the other hand, that if
such computation under s. 48 is first made, the Court must
award the seat to the candidate having the majority by
such computation, and cannot then proceed to void the
election because, the judges having eliminated all the votes
of each candidate tainted with illegality, there are left only
the good or untainted votes, and the party having the
majority of these is entitled to be declared elected; and all
the illegal votes cast for him having been disallowed, these
and the means by which they were procured cannot be made
a ground for unseating him.

I am of opinion that this reason is not tenable. It means
that if the seat is claimed by or on behalf of a candidate
who has been defeated according to the return, the trial
judges, quite regardless of any large amount of corruption
and illegality practised on behalf of both candidates, must
declare one of them elected.

To confirm the successful candidate according to the
return in the seat under such circumstances would be
directly contrary to the provisions of s. 49.

Section 10 (5) of the Act provides that the sitting mem-
ber, whose election and return is petitioned against, may file
a petition, complaining of any unlawful and corrupt act
by any candidate at the same election who was not re-
turned or by his agent with his privity, and s. 47 provides
as follows:

On the trial of a petition under this Act complaining of an undue
return and claiming the seat for any person, the respondent may give
evidence to show that the election of such person was undue in the same
manner as if he had presented a petition complaining of such election.

The language of this section is peculiar, inasmuch as it
treats or speaks of any person for whom the petition claims
the seat as an elected person whose “election” may be
attacked in the prescribed manner. It seems a misnomer
to speak of the “election” of a candidate who by the re-
turn is not elected. I am of opinion, however, that the
section means that a candidate who has not been declared
elected, on whose behalf a petition against the candidate
returned as elected claims the seat, may be proceeded
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against in the same manner as if a counter petition had
been filed against him under s. 10 (5) referred to.

It follows that a defeated candidate for whom the peti-
tion claims the seat is in the same position, so far as cor-
rupt or illegal practices are concerned, as the successful
candidate against whom the petition has been filed. Where,
therefore, the evidence establishes against the candidate
declared elected, and also against the candidate for whom
the seat is claimed, corrupt and illegal acts sufficient to
void an election, the trial judges are not bound to declare
one of them elected on a computation of votes pursuant to
s. 48, but may declare the election void.

Section 57 provides that at the conclusion of the trial, the
trial judges shall determine whether the member whose
election or return is complained of or any and what other
person was duly returned or elected, or whether the elec-
tion was void.

The trial judges here, as expressly empowered by this
section, have declared that neither the appellant nor Com-
tois, for whom the seat was claimed, was duly returned or
elected, and that the election is void.

I am of opinion that there was jurisdiction so to declare,
and, this being the only question submitted to us, the
appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Adolphe Allard, Elie Salvas.
Solicitors for the respondent: Chassé & Duguay.

NORMAN JOSEPH (RUFUS) PITRE...... APPELLANT;
AND
HIS MAJESTY THE KING.............. REspoNDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK,
APPEAL DIVISION

Criminal law—Evidence—Trial—Direction to jury as to uncorroborated
evidence of accomplice—Refusal to allow opinion evidence of ballistic
ezpert—Competency to testify as to handwriting.

The judgment of the Supreme Court of New Brunswick, Appeal Division,
setting aside a jury’s verdict of acquittal of appellant on a charge of
murder, and ordering a new trial, was affirmed, on the ground that

*PresENT: —Rinfret, Lamont, Smith, Crocket and St. Jacques (ad
hoc) JJ.
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the trial judge charged the jury in such a way as to give the impres-
sion that they should not convict on the uncorroborated evidence of
an accomplice and, unless they found corroborative evidence, their
duty was to acquit; that this was a misdirection in law; and, under
the circumstances, probably had a material effect upon the jury’s
minds.

The jury should be told that it is within their legal province to convict,
but should be warned that it is dangerous to convict, and may be
advised not to convict, on the uncorroborated evidence of an accom-
plice. Rez v. Baskerville, [1916] 2 K.B. 658; Rex v. Beebe, 19 Cr.
App. R. 22; Gouin v. The King, (1926] Can. S.CR. 539, and other
cases referred to.

Crocket J. took also the ground that the trial judge erroneously refused
to allow a certain ballistic expert  witness to state his opinion as to
whether or not the bullet which caused the death had been fired from
the revolver produced. (Rinfret, Lamont and Smith JJ., while hold-
ing that the trial judge’s ruling out was wrong, were of opinion that,
in view of later evidence from the same witness, the ruling out had
not much effect).

Rinfret, Lamont and Smith JJ. held that the trial judge had rightly re-
fused to allow the evidence of a certain witness as to certain letters
being in appellant’s handwriting, as the witness’ competency to tes-
tify in that regard had not been established; a witness may be com-
petent to testify as to a person’s handwriting by reason of having
become familiar with his handwriting through a regular correspond-
ence; but in the present case the evidence to establish competency
did not shew sufficient to constitute a “ regular correspondence.”

APPEAL from the judgment of the Supreme Court of
New Brunswick, Appeal Division, setting aside the jury’s
verdict of acquittal of the present appellant on his trial
(before Le Blanc J. and a jury) on a charge of murder, and
ordering a new trial. The material facts for the purposes
of the present appeal, and the questions in issue on the
appeal, are sufficiently stated in the judgment of Smith J.
now reported. The appeal to this Court was dismissed.

C. T. Richard for the appellant.
C. D. Richards K.C. for the respondent.

The judgment of Rinfret, Lamont and Smith JJ. was
delivered by

Smite J—The appellant was indicted for murder and
tried at Bathurst, N.B., on the 19th August, 1932, and ac-
quitted. The verdict of not guilty was appealed to the
Supreme Court of New Brunswick, Appeal Division, and
was set aside on the 4th October, 1932, and a new trial
ordered, on the following grounds:
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1. The learned trial judge was in error in refusing to
admit in evidence certain letters written by the accused
and found undelivered in his cell.

2. The learned judge was in error in refusing to permit
the ballistic expert witness, Dr. Rosalier Fontaine, to
give evidence expressing his opinion as to the mortal
bullet having been fired from the revolver in the posses-
sion of the accused.

4. The learned judge was in error in his charge to the
jury on the question of corroboration:

(@) in instructing the jury that they should not convict
instead of warning them of the danger of convict-
ing on the evidence of an accomplice unless corrobor-
ated in some material particular implicating the
accused ;

(b) in placing undue stress on the point that they should
not convict on the evidence of an accomplice unless
corroborated in some material particular implicat-
ing the accused; and

(¢) in instructing the jury as follows:

If you have found that corroborative evidence and believe
the evidence of Wallace Pitre and if you find that he has been
corroborated in the way in which I have marked out to you, then
your duty is to convict and to find the prisoner guilty. If you
find the evidence of Wallace Pitre has not been corroborated in
the way which I have marked out, then your duty is clear to
acquit him.

The appeal is from this judgment, setting aside the ac-
quittal on these three grounds.
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The evidence excluded, which is referred to, in the first

of the grounds mentioned, was that of Audina Auber, who
was called to prove that certain letters, found in the cell
of the accused, were in his handwriting. She testified that
she had known the accused for six months, and that he had
been “ keeping company ” with her; that he was away from
home last winter, and sent her two post cards, which she
read, but did not keep. She further testified that since the
appellant had been in jail, she had received two letters
from him, brought to her by some boys, one of whom she
recognized.

Relying on the receipt, in this way, by the witness of the
two post cards and the two letters, and on nothing else,
the Crown proposed to prove by her that the paper writing
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produced marked “M” was in the handwriting of the
appellant. This evidence was objected to, and the Court
ruled, “ I will not allow that evidence at present ”’; and the
witness stood aside. She was recalled, at a later stage, but
the Crown made no further effort to examine her as to the
appellant’s handwriting.

It is not necessary to prove handwriting by an expert
witness, but it must-be established that the witness has in
some way become competent to testify as to the hand-
writing; and it has been laid down that a witness may be
competent by reason of having become familiar with a
person’s handwriting through a regular correspondence or
through having frequently seen the person’s handwriting.
On the bare facts established here, I do not think the
learned trial judge erred in refusing to accept the witness
as one competent to testify as to the appellant’s hand-
writing. Two post cards and the letters, unanswered, with-
out any indication as to their contents, or any circum-
stances brought out to indicate that the witness had reason
to believe that these two post cards and two letters were
actually in the handwriting of the accused, do not go far
enough, in my opinion, to constitute a regular correspond-
ence within the meaning of the rule laid down by Lord
Coleridge in Rex v. O’Brien (1), as follows:

To prove handwriting, it is necessary that a witness should have
either seen the person write, or corresponded regularly with him, or acted
upon such a correspondence. Then the witness may swear to his belief

as to the handwriting, but without one of these foundations for his belief
the question is inadmissible.

The Crown was not precluded by the ruling from further
questioning the witness to show grounds for her belief that
the documents she had received were really in the hand-
writing of the accused, but simply dropped the matter.
As to the second ground quoted above, Dr. Fontaine, a
qualified expert, had examined the bullet of ‘38 calibre
that caused the death, and had examined also a 38 calibre
revolver shown to have been in the possession of the ac-
cused the day before the murder, and had fired another
bullet from this revolver, and then compared by a micro-
scope and photographs the marks left on the two bullets
by the barrel of the revolver from which they had been
fired. He found seven similar marks on each bullet. He

(1) (1911) 7 Cr. App. R. 29, at 31.
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was asked, as an expert, from the experiment and observa-
tions he had made, his opinion as to whether or not the
bullet which caused the death had been fired from the re-
volver mentioned. He testified that he was in a position
to give an opinion, and was finally asked:

And what would be your opinion?

The Courrt: I will not allow him to express an opinion. I will shut it
out.
This ruling was wrong, but it is claimed that the effect of it
is modified by what followed. The witness is next asked if
the points of similarity would indicate anything to him, and
what, and he answered:

That indicates that the two bullets compared were fired from the same
revolver.

The Court: They are indications——

A. Tt is an opinion, not a certitude.

The Courr: You say that positively—?

A. They might indicate——

The Court: They are indications——?

A, They are indications—-

The Courr: That the two bullets might have come from the same
revolver?

A. Yes.

The CourT: And that is as far as any man can go?

A. Yes.

It is argued from this that the witness actually gave his
opinion, and that all he could say was that these two bul-
lets, both of -38 calibre, might have come from the same
revolver. It would hardly take an expert of Dr. Fontaine’s
experience and capacity, with his microscopes and experi-
ments, to be able to say that two bullets of -38 calibre
might have been fired from the same revolver of 38 calibre.
Under these circumstances, it can hardly be said that the
original ruling out of his opinion had much effect.

The fourth ground upon which the setting aside of the
acquittal is based is therefore the serious one.

The learned trial judge, in instructing the jury in his
charge as to what they should do with regard to the uncor-
roborated evidence of the accomplice, many times gave
them misdirection. At p. 159 he says:

* * * although you may conviet upon Wallace Pitre’s evidence alone
uncorroborated you should not do so. I am warning you that Wallace
Pitre being an accomplice his evidence should be corroborated by other
testimony implicating Rufus in some of the material particulars of the
offence, and I am repeating it to you because it is important and I want
you to understand it—that a jury although they may convict on the un-
corroborated evidence of an accomplice, they ought not to do so and it

73
1932

s 2
Prrre
V.
TaE KIiNa.

Smith J.

——



4
1932

v.
Trae Kina.
Smith J.

SUPREME COURT OF CANADA [1933

is the duty of the trial judge to warn you not to convict on the uncorro-
borated evidence of an accomplice, in this case, Wallace Pitre is an
accomplice of Rufus Pitre, and you should not convict on his evidence
alone unless you find it is corroborated in some material particular by
independent evidence implicating Rufus Pitre.

At p. 168, he says:
* * * ] have explained to you how although you may convict on his
uncorroborated evidence, that you should not unless it was corroborated
by independent evidence of witnesses testifying as to independent par-
ticulars implicating the accused.

At p. 169, he says:

If you find the evidence of Wallace Pitre has not been corroborated
in the way which I have marked out then your duty is clear to acquit
him.

Again, on the same page, he says:
* * * glthough you may convict on the uncorroborated evidence of
‘Wallace Pitre who is an accomplice, you should not do so unless his evi-
dence is corroborated in some material particular by evidence implicat-
ing the accused * * *,

The rule as to what direction should be given to a jury
concerning the uncorroborated testimony of an accomplice

was settled in The King v. Baskerville (1).

In the subsequent case of Rex v. Beebe (2), Lord Hewart
C.J., gives in a few words the rule laid down in the Basker-

ville case (1), as follows:

[The jury should be told] that it is within their legal province to con-
vice; they are to be warned in all such cases that it is dangerous to con-
vict; and they may be advised not to convict.

He further points out that a direction in such a case to the
jury that they ought to conviet would not be according to
the law laid down in the Baskerville case (1).

These judgments have been referred to and acted upon
in a number of cases in this Court, particularly Gouin v.
The King (3); Brunet v. The King (4); and Vigeant v.
The King (5).

In the Baskerville case (1) Lord Reading quotes from
Rex v. Everest (6), as follows:

The rule has long been established that the judge should tell the jury
to acquit the prisoner if the only evidence against him is that of an
accomplice, unless that evidence is corroborated in some particular which
goes to implicate the accused;

and, commenting on this quotation, says:

“Tell the jury to acquit” should read “ Warn the jury of the danger
of convicting.”

(1) [1916] 2 K B. 658. (4) [1928] Can. S.C.R. 375.
(2) (1925) 19 Cr. App. R. 22. (5) [1930] Can. S.C.R. 396.
(3) [1926] Can. S.C.R. 539. (6) (1909) 2 Cr. App. R. 130.



S.CR.] SUPREME COURT OF CANADA

Again he says, on the same page, that the Everest case
statement quoted above goes too far in saying that the
judge should direct the jury to acquit.

In the present case, it will be seen that the learned trial
judge, in the quotations set out above, misdirected the jury
in telling them on these various occasions throughout the
charge that they should not convict on the uncorroborated
evidence of the accomplice, and that it was their duty to
acquit.

In the reasons of the Court of Appeal, one of the pass-
ages from the learned trial judge’s charge, quooted above, is
set out, as follows:

* * * g jury although they may convict on the uncorroborated evi-
dence of an accomplice, they ought not to do so and it is the duty of the
trial judge to warn you not to convict on the uncorroborated evidence of
an accomplice;

and the following comment is made on it:

The latter sentence is correct; the former is an error.

I am of opinion that the latter sentence is not correct. The
learned trial judge was entitled to advise the jury not to
convict on the uncorroborated evidence of an accomplice,
or to warn them that it was dangerous to convict.

There was, of course, evidence before the jury corrobor-
ating the evidence of the accomplice and implicating the
accused; and it was only in the event of the jury dis-
believing or discarding such corroborative evidence that
they were called upon to make a finding upon the uncor-
roborated evidence of the accomplice; and it becomes diffi-
cult to understand why the learned judge kept impressing
upon the jury so many times their duty to acquit on the
uncorroborated evidence of an accomplice. In addition to
the fact that these repeated directions were wrong, they
probably had the effect of leading the jury to believe that
the case must be disposed of on the theory that there was
no evidence corroborating the accomplice. Under all the
circumstances, the repeated misdirections of the learned
trial judge probably had a material effect upon the minds
of the jury.

The appeal therefore should be dismissed.

Crocketr J.—I am of opinion that the learned trial judge
in his directions to the jury regarding the corroboration of
the testimony of the accomplice, Wallace Pitre, went
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beyond the rule laid down in Rex v. Baskerville (1), and
adopted by this Court in Gouin v. The King (2) and Vige-
ant v. The King (3). While he had the right, if in his dis-
cretion he deemed it wise to do so, to advise the jury not
to convict in the absence of independent evidence corrobor-
ating the testimony of the accomplice in some material
particular implicating the accused, the effect of the several
passages quoted from the judge’s charge by my brother
Smith is such that the jury might well have supposed that,
no matter how fully they may have believed in the truth
of the testimony of the accomplice, they could not convict
upon it alone. The statement “ If you find the evidence of
Wallace Pitre has not been corroborated in the way which
I have marked out then your duty is clear to acquit him”
could leave no other impression than that of an imperative
and positive direction to acquit in the absence of corrobora-
tion. Such a direction cannot, I think, be justified within
the rule, as now recognized in the Court of Criminal Appeal
in England and in this Court, that a trial judge may in his
discretion advise the jury not to convict upon the uncor-
roborated evidence of an accomplice. Whatever formula
judges may adopt in giving such advice, when they deem
it proper to do so, it ought not to be given in language
which may convey to the jury the impression that they
cannot convict upon the uncorroborated testimony of an
accomplice if they are convinced beyond all reasonable
doubt that the testimony of the accomplice is in fact true,
and see fit thus to act upon it.

Upon this ground as well as upon the ground of the re-
fusal of the learned trial judge to allow Dr. Fontaine, the
ballistic expert, to state his opinion as to whether or not
the mortal bullet was fired from the revolver which was
produced in court—a question to which the Crown was
entitled to have a definite answer—I think the Appeal
Division of the Supreme Court of New Brunswick was fully
justified under the law, as it now stands in this country, in
setting aside the verdict of acquittal and ordering a new
trial, and for these reasons would dismiss the appeal.

(1) [1916] 2 K.B. 658. (2) [1926] Can. S.C.R. 539.
(3) [1930] Can. S.C.R. 396.
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St. Jacques J. (ad hoc)—The appeal should be dis- 1932
missed. Prree
Appeal dismissed. ke,

Solicitor for the appellant: C. T. Richard.
Solicitor for the respondent: R. P. Hartley.
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ON APPEAL FROM THE APPELLATE DIVISION OF THE
SUPREME COURT OF ONTARIO

Appeal—Jurisdiction—Final judgment” (Supreme Court Act, RS.C., 1927,
c. 85, ss. 2 (b), 86)—Appeal from judgment setting aside arbitrator’s
award and referring matter back.

The Appellate Division of the Supreme Court of Ontario had (35 Ont.
W.N. 126) set aside awards of the official arbitrator fixing the rentals
to be paid on renewals of certain leases, and referred the matter
back for reconsideration from the viewpoint of certain aspects of the
case, with liberty to the parbies to supplement the evidence already
given. An appeal to this Court was quashed ([1930] Can. S.C.R. 120)
for want of jurisdiction on the ground that the judgment of the
Appellate Division was not a “final judgment” within ss. 2 (b) and 36
of the Supreme Court Act. The arbitrator again made awards, and
the Appellate Division again (41 Ont. W.N, 341) set them aside and
referred the matter back, in order that the arbitrator “should, upon
the existing evidence, determine” the proper rentals “in conformity
with the considerations laid down” in its first judgment. From this
second judgment, special leave to appeal {refused by the Appellate
Division) was asked from this Court.

Held: The judgment sought to be appealed from was not a “final judg-
ment,” being not distinguishable in this respect from the one pre-
viously appealed from; and this Court was without jurisdiction to
entertain an appeal.

MOTION for an order granting special leave to appeal
(refused by the Appellate Division) from the judgment of
the Appellate Division of the Supreme Court of Ontario
(1) allowing the present respondents’ appeal from awards

* PrESENT :—Rinfret, Lamont, Smith, Crocket and St. Jacques (ad
hoc) JJ.
(1) (1932) 41 Ont. W.N. 341.
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of the Official Arbitrator determining the amounts to be
paid by the present respondents as rentals for the renewed
terms of certain leases from the present appellant to them
respectively of properties in the city of Toronto. The
Appellate Division vacated and set aside the awards and
referred the matter back to the arbitrator for reconsidera-
tion, with a direction that “the arbitrator must consider
himself bound by the judgment affecting his previous
awards,” and in order “that he should, upon the existing
evidence, determine in conformity with the considerations
laid down in the (first) judgment of the Divisional Court
what is the proper amount that should be paid by each
tenant.” The earlier judgment of the Appellate Division,
referred to in the above quoted passages, had set aside pre-
vious awards and referred the matter back to the arbitrator
for reconsideration, from the viewpoint of certain aspects
of the case, with liberty to the parties to supplement the
evidence already given (1). An appeal from said earlier
judgment to this Court was quashed (2) for want of juris-
diction, on the ground that the judgment appealed from
was not a “final judgment” within ss. 2 (b) and 36 of the
Supreme Court Act.

The present motion was dismissed with costs, on the
ground that this Court was without jurisdiction to enter-
tain the appeal.

G. R. Geary K.C. for the motion.
F. G. McBrien contra.

The judgment of the court was delivered by

RiINFRET, J.—We are all of opinion that, from the view-
point of jurisdiction, no distinction should be made between
the judgment appealed from and the first judgment of the
Appellate Division which was previously before this Court.

On a former appeal, the present respondents had
appealed from earlier awards of the official arbitrator fixing
the respective rentals to be paid by them as tenants upon
the renewal of certain leases of properties by the City of
Toronto.

(1) (1928) 35 Ont. W.N. 126. (2) [1930] Can. S.CR. 120.
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The Appellate Division then set aside the awards on the
ground “that the whole matter (had) been approached in
an entirely erroneous way,” and referred “the matter back
to the arbitrator to reconsider the case” from the viewpoint
of certain aspects of the situation which, in the opinion of
the court, had not been properly worked out upon the
evidence and apparently had not been thought of by the
arbitrator.

From that first judgment special leave to appeal to this
Court was granted by the Appellate Division to the City
of Toronto, with a direction that the costs of such appeal
should be costs in the cause, payable by the City in any
event. But, in the course of argument of counsel for the
appellant, this Court mentioned the question of its juris-
diction to hear the case, notwithstanding the order giving
special leave; and argument was heard on this question as
well as on the merits.

At the conclusion of the argument of counsel for the
appellant, the court unanimously decided that the judg-
ment appealed from was not a final judgment within the
meaning of section 36 of the Supreme Court Act and
within the definition of a “final judgment” given in section
2 (b) of the Act. It was held, therefore, that the Court
was without jurisdiction (1).

The official arbitrator made a further award on the 16th
December, 1929.

On appeal to the Supreme Court of Ontario, that court
came to the conclusion that the arbitrator had ‘“entirely
disregarded the judgment of the Divisional Court”; and, for
that reason, the awards were again vacated and set aside
and the matters referred back a second time to the
artitrator for reconsideration, in order “that he should,
upon the existing evidence, determine in conformity with
the considerations laid down in the (first) judgment of the
Divisional Court * * * the proper amount that should
be paid by each tenant.”

Upon a motion made unto the Appellate Division on
behalf of the City of Toronto for an order granting special

(1) [1930] Can. S:.C.R. 120.
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leave to appeal to this Court from the latter judgment,
leave was refused for the reason, verbally stated, “that
leave could not be given because the decision of the said
court * * * was not a ‘final judgment’.”

In our view, the second judgment does not add anything
to the first judgment of the Appellate Division. All that
it says is that the purport and the salient propositions of
the first judgment were well known to the arbitrator; that
he ought to have been guided by them; that he has disre-
garded them in his amended award; and that the matter
should go back to him 4 second time with the intimation
that he should determine the amount to be paid by each
tenant in conformity with the considerations laid down in
the first judgment.

If, as was decided by this Court, the first judgment was
not a “final judgment” within the meaning of the Supreme
Court Act, the second judgment, which, in our view, goes
no further than the first, must also be held not to
come within the definition of a “final judgment” as given
in section 2 (b) of the Act. This Court is without jurisdic-
tion, and the motion for an order granting special leave to
appeal must be dismissed with costs.

Motion dismissed with costs.

Solicitor for the appellant: C. M. Colquhoun.

Solicitor for the respondents: F. G. McBrien.
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CASE STATED BY THE BOARD OF RAILWAY
COMMISSIONERS FOR CANADA

IN THE MATTER OF “ THE RAILWAY GRADE CROSSING
Funp” (SecTioN 262 oF THE RArLway Act)
Railways—Board of Railway Commissioners for Canada—Jurisdiction—

“Ratlway Grade Crossing Fund”—In what cases grant can be made—
Interpretation of section 262 of the Railway Act.

The Board of Railway Commissioners for Canada has jurisdiction to order
that a grant will be made from “The Railway Grade Crossing Fund”
to help construction work, only when the crossing is eliminated or such
protection is provided by the work that the danger is lessened and the
safety and convenience of the public increased—The Board has no
power to grant an application for a contribution from that Fund
towards the costs of highway diversions whereby rail level crossings
are not eliminated, although they would relieve the crossings from a
substantial volume of highway traffic.

CASE STATED by the Board of Railway Commis-
sioners for Canada for the opinion of the Supreme Court of
Canada, under s. 43 of the Railway Act, R.S.C., 1927, c.
170, in the matter of a reference as to the jurisdiction of
the Board of Railway Commissioners for Canada, under
section 262 of The Railway Act, as amended by c. 43 of
the statutes of Canada, 1928, to allow contributions from
“The Railway Grade Crossing Fund ” to aid actual con-
struction work for the protection, safety, and convenience
of the public in respect of highway crossings of rallways at
rail level.

The Case is fully stated in the judgment now reported

A. G. Blair K.C. for the Board of Railway Commissioners
for Canada.

W. 8. Gray K.C. for the Attorneys General for Alberta
and Saskatchewan.

F. H. Chrysler K.C. for the Attorney General for
Manitoba.

The judgment of the court was delivered by

RinFreT J.—The Board of Railway Commissioners for
Canada, in pursuance of the powers conferred upon it by
section 43 of the Railway Act, submits for the opinion of

the Court the following question:
Has the Board jurisdiction, under section 262 of the Railway Act, as
amended by c. 43 of the statutes of Canada, 1928, to allow contributions

*PresENT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
57626—1
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from “The Railway Grade Crossing Fund” in the case of highway diver-
sions, whereby rail level erossings which are not eliminated are relieved
from a substantial volume of highway traffic?

The material parts of section 262 of the Railway Act, as
amended by c. 43 of the statutes of 1928, read as follows:

262. (1) The sums heretofore or hereafter appropriated and set apart
to aid ectual construction work for the protection, safety and convenience
of the public in respect of highway crossings of railways at mail level shall
be placed to the credit of a special account to be known as “The Railway
Grade Crossing Fund,” and shall (in so far as not already applied) be
applied by the Board, subject to the limitations hereinafter set out,
solely towards the cost, not including that of maintenance and operation,
of actual construction work for the protection, safety and convenience of
the public in respect of crossings (railway crossings of highways or high-
way crossings of railways) at rail level in existence on the first day of
April, one thousand nine hundred and nine, and in respect of existing
crossingg (railway crossings of highway or highway crossings of railways)
at rail level, constructed after the first day of April, one thousand nine
hundred and nine, provided, however, that the Board shall not apply any
moneys out of The Railway Grade Crossing Fund towards the cost of the
actual construction work, for the protection, safety and convenience of
the public in respect of any existing crossing (railway crossing of a high-
way or highway crossing of a railway), at rail level, constructed after the
first day of April, one thousand nine hundred and nine, unless and except
an agreement, approved of by the Board, has been entered into between
the company and a municipal or other corporation or person by which
agreement the municipal or other corporation or person has agreed with
the company to bear a portion of the cost of the actual construction
work for the protection, safety and convenience of the public in respect
of such crossing (railway crossing of a highway or highway crossing of a
railway), at rail level, constructed after the first day of April, one thousand
nine hundred and nine.

The limitations referred to in the above subsection are
set out in subsection 2 of the amending Act (c. 43 of S.C.
1928) and are not material here.

“Crossing,” for the purposes of section 262, is defined
as follows in subsection 4:

(4) In this section “crossing” means any railway crossing of a high-
way, or any highway crossing of a railway, at rail level, and every manner
of construction of the mailway or of the highway by the elevation or the
depression of the one above or below the other, or by the diversion of
the one or the other and any other work ordered by the Board to be
provided as one work of protection, safety and convenience for the public
in respect of one or more raiways of as many tracks crossing or so crossed
as in the discretion of the Board determined.

We are not concerned with the other subsections of sec-
tion 262.

The “Railway Grade Crossing Fund ” was created by c.
32 of the statute of Canada 8-9 Edw. VII, to be applied by
the Board
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solely towards the cost (not including that of maintenance and opera-
tion), of actual construction work * * * for the purpose of providing
* * * protection, safety and convenience for the public in respect of
highway crossings of the railway at rail level (Section 7 of c. 43 of 1909).

As originally enacted, the legislation was limited to cross-
ings in existence on the 1st day of April, 1909; but its
application was gradually extended by subsequent amend-
ments until it assumed its present form in section 262
already reproduced in part at the beginning of this judg-
ment.

The fund is made up of appropriations set apart from the
Consolidated Revenue Fund of Canada and of such contri-
butions as the provinces are willing to make, subject to
the conditions and restrictions they may impose.

" We now quote from the case stated by the Board:

In dealing with an application for a contribution from The Railway
Grade Crossing Fund towards the cost of diversion of a highway which
would withdraw a considerable portion of highway traffic from two
crossings of the railway, neither of which, however, was closed, the then
Chief Commissioner Carvell, in a memorandum dated June 9, 1921, said:

“T do not think this application can be favourably considered. In my
opinion the intention of the Railway Grade Crossing Fund, the appro-
priation for which is provided for by Section 262 of the Railway Act, is
for the protection, safety and convenience of the public in respect of the
railway crossing itself, that is, either that the crossing must be eliminated
or the protection provided must be such that the danger is lessened and
the safety and convenience of the public increased.

In subsection (4) of the said section, ‘crossing’ is defined as—‘any
steam railway crossing of a highway, or highway crossing of a railway, at
rail level, and every manner of construction of the railway or of the
highway by the elevation or the depression of the one above the other,
or by the diversion of the one or the other, and any other work ordered
by the Board to be provided as one work of protection, safety and con-
venience for the public in respect of one or more railways not exceeding
four tracks in all crossing or so crossed.

While it might be argued that the diversion referred to southwest of
the Village of Acton will withdraw some of the traffic from the two
crossings of the Grand Trunk Railway now existing, yet it in no way
reduces the danger or increases the safety and convenience of the cross-
ings themselves. The individual will be just as liable to an accident at
either of these crossings after the new highway is constructed as at the
present time, the only difference being there will not be as many
individuals who possibly might meet with an accident.

Moreover, I cannot see that the conmstruction of this mew highway
comes under the definition of ‘any other work ordered by the Board to
be provided as one work of protection,’ etc. This Board has nothing
whatever to do with it. Were a grant made in this case, every munici-
pality in Canada which builds a road that might, by argument, with-
draw traffic from an existing railway crossing, would be entitled to come
to this Board for a contribution.

57626—13
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Another question would arise, were we to decide to grant a contribu-
tion from the Grade Crossing Fund, as to upon what basis it should be
levied. Would be on the cost of the highway between the two cross-
ings, or would it extend to the east or west thereof?

The whole question present so many difficulties that I think the
application should be refused.”

In 1928 this view was modified by Chief Commissioner McKeown,
and the following issued as a ruling by the Board:

“In the case of highway diversions made for the protection, safety
and convenience of the public in respect of highway crossings or railways
at rail level whereby such crossings are relieved from e substantial
volume of highway traffic, a proper contribution to the expemse of such
highway diversion may be made from The Railway Grade Crossing Fund
although the complete elimination of such crossing be not possible in
every instance, and such contributions will be accordingly so ordered.”

Applications for contributions from the Fund are now pending before
the Board in the case of highway diversions which would relieve existing
highway rail level crossings from a substantial volume of traffic and
which, under the later ruling, would be entitled to grants from The
Railway Grade Crossing Fund.

It is because of the conflict of views referred to and to
determine definitely the Board’s authority that the opinion
of the Court is sought by the Board.

It does not appear to us that, when enacting the legisla-
tion in question, Parliament intended to confer on the
Board any special power distinet and independent from its
normal railway jurisdiction. The fund was appropriated
by Parliament towards actual construction work for the
protection, safety and convenience of the public in respect
of highway crossings of railways at rail level, and the
Board was not to allow contributions from that fund, except
in dealing with works over which it held jurisdiction and as
an incident of the exercise of its ordinary powers in rail-
way matters. The statute does not contemplate that direct
applications for payments out of the fund may be made to
the Board to aid works outside the sphere of its usual
competence. The intention was that when the Board was
regularly seized of an application in respect of an existing
crossing at rail level (railway crossing of a highway or
highway crossing of a railway), it might, when granting
the application and subject to certain conditions and restric-
tions, order at the same time that a certain sum be allowed
out of the Crossing Fund to aid the actual construction
work ordered by it. This view is supported by the defini-
tion of “ Crossing "’ as applying to that word in section 262.

It refers to
a work ordered by the Board to be provided as one work of protection,
safety and convenience for the public in respect of one or more railways
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of as many tracks crossing or so crossed as in the discretion of the Board
determined.

The section of the Act under which the Board has juris-

diction to make such an order, in respect of an existing
crossing, is section 257. That section empowers the Board
to order protection works at or on the crossing. In the
exercise of the powers so given to it, the Board may order
that a highway be permanently diverted, but its jurisdiction
in that respect is limited to that portion of the highway
which lies at the crossing proper. It
is confined entirely to the extinguishment of the public right to cross the
railway company’s right of way at that particular spot. (In re Closing
Highways at Ratlway Crossings) (1).
The authority of the Board upon the highway exists only
so far as concerns the crossing. Otherwise, the highway
remains under the control of the provincial or municipal
authorities and, in the words of Chief Commissioner Car-
vell, “ the Board has nothing whatever to do with it.”

Moreover, the question submitted assumes that the rail
level crossing will not be eliminated. It follows that there
will be no highway diversion at the crossing. The highway
will continue to cross the railway. The new highway
whereby it is claimed that the crossing is relieved from a
substantial volume of traffic, was or will be constiucted by
the provincial or the municipal authorities entirely of their
own motion, without any intervention of the Board and, in
fact, without the Board having any right to interfere. It
does not, therefore, come within the definition of “crossing”
in section 262 as being

one work * * * in respect of one or more railways of as many tracks
crossing or so crossed as in the discretion of the Board determined;

nor does it come within the classification of construction
works ordered or authorized by the Board ““in respect of
highway crossings of railways at rail level.”

Our conclusion is that the question submitted ought to
be answered in the negative.

It is ordered that the matter be remitted to the Board of
Railway Commissioners with the present opinion, which
will be certified to the Board as being the opinion of the
Court on the subject referred to.

There will be no costs on the reference.
Question answered in the negative.

(1) 15 Can. Ry. Cas. 305,



86
1032

*May 19.
*Dec.23.

SUPREME COURT OF CANADA [1933
ASBESTOS CORPORATION LIMITED
APPELLANT;
(DEFENDANT) ....c.vvviinnennnnnnn. ’
AND
WILLIAM A. COOK (PLAINTIFF)......... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Contract—Lease or hire of personal services—Engagement at so much per
year—Whether yearly or for an unlimited term—Dismissal—Claim for
Jull year salary—Tacit renewal—Arts. 1642, 1667, 1668, 1670 C.C.

The respondent alleged a verbal contract of lease or hire of his services
as -Assistant Manager of the appellant company “at an annual sal-
ary of $6,000 per annum dating from 1st of May, 1927, payable $500
a month ” with the free use and occupancy of a dwelling house be-
longing to the company; and he further alleged that this oral
agreement had been confirmed by a letter from the president of the
company, dated 5th May, 1927, as follows: “ Mr. Cook has agreed
to join us on the conditions mentioned at $6,000 per annum, and use
of Penhale’s house.” The appellant company alleged the oral agree-
ment was for hire from month to month; but the only evidence
tendered on either side was the lefter of the 5th of May. The
respondent continued in the discharge of his duties until the 31st
August, 1929, when he was dismissed and paid $1,875, being his salary
to that date plus three months’ pay in lieu of notice. The respondent
then brought an action claiming the balance of his salary up to the
1st of May, 1930, on the ground that he was entitled to his salary up
to the end of the current year.

Held, Anglin CJ.C. and Cannon J. dissenting, that the respondent was
not entitled to the surplus of salary claimed by him.

Held, also, that the respective claims of the parties must be determined
by the terms of the letter, as no other evidence had been adduced.
According to its literal meaning, a contract of lease or hire of per-
sonal services at so much per year or month is not a contract for a
fixed term but one for an indeterminate period; and there is no
provision in the Civil Code to the effect that a contract of hire of
personal services, whose duration has not been agreed upon, will be
deemed to have been made for one year when the salary has been
fixed at so much per year. Article 1642 of the Civil Code, relating to
the lease or hire of houses, is not applicable to lease or hire of per-
sonal services.

Anglin CJ.C. (dissenting) was of the opinion that, under the circum-
stances of the case, a new trial should be ordered.

Per Cannon J. dissenting.—According to the terms of the letter coupled
with the circumstances of the case fully detailed in the reasons for
judgment, the engagement of the respondent’s services by the appel-
lant company was for a term of one year; and such contract had been
continued from year to year by tacit renewal.

*PRreSENT:—Anglin CJ.C. and Duff, Rinfret, Smith and Cannon JJ.
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APPEAL from the decision of the Court of King’s Bench, 1032
appeal side, province of Quebec, affirming the judgment of Aspsros
the Superior Court, Duclos J., and maintaining the respond- C°B‘£°1j‘l‘)‘_"‘°“
ent’s action for salary. v.

Cook.

The material facts of the case and questions at issue are ——

stated in the above head-note and in the judgments now

reported.

J. L. Ralston K.C. and J. D. Kearney K.C. for the appel-
lant.

E. Languedoc K.C. for the respondent.

The judgment of the majority of the court (Duff, Rinfret
and Smith JJ.) was delivered by

RinrFrET, J.—L’intimé était demandeur devant la Cour
Supérieure. Il avait été & I’emploi de I'appelante, et il I'a
poursuivie en réclamation de dommages-intéréts sous pré-
texte de renvoi sans cause et sans avis de congé suffisant. Il
a allégué un engagement verbal
at an annual salary of $6,000 per annum dating from the lst of May
1927, payable $500 a month,
avec, en plus, le droit d’habiter gratuitement une maison
appartenant & la compagnie, pendant la durée de son enga-
gement. Il a ajouté que le contrat d’engagement verbal
avait été confirmé par une lettre, en date du 5 mai 1927,
dans les termes suivants:

Mr Cook has agreed to join us on the conditions mentioned, $6,000
per annum ‘and use of Penhale’s house.

Or, le 29 aolt 1929, l'intimé a regu avis de congé avec
trois mois d’indemnité. Il a alors fait valoir que P'engage-
ment qui, d’aprés lui, était pour une année se terminant le
ler mai 1928 avait ét€ renouvelé par tacite reconduction
jusqu’au ler mai 1929, puis, de nouveau, jusqu’au ler mai
1930, et qu’il ne pouvait étre congédié avant cette date; ou,
a4 tout événement, qu’il avait droit & son salaire et 3 une
compensation pour l'occupation de la maison jusqu’a cette
date.

Dans son plaidoyer, la compagnie a admis la lettre:
mais elle a allégué que le contrat était pour un engagement
“ from month to month ”; et, en outre, elle a invoqué justi-
fication pour le renvoi.
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A Youverture de I'enquéte, le procureur de la compagnie
fit 1a déclaration suivante:

Defendant declares it has no proof to offer in support of the allega-
tion that the dismissal was for cause, and the issue is, therefore, limited
to the question of law as to whether there was an annual engagement
expiring on May 1st, 1930.

Dans ses termes, cette déclaration écartait la question de
renvoi pour cause, mais elle laissait subsister les deux autres
questions débattues jusque-la entre les parties: la durée de
Pengagement et la durée de son renouvellement, §’il y avait
eu tacite reconduction. Je ne crois pas que Pon puisse dire
que le débat a été autrement limité pour se borner a P'uni-
que question de la tacite reconduction. Cela ne ressort pas
du texte de la déclaration faite par le procureur de la com-
pagnie; et si les parties l'eussent interprétée dans ce sens
restreint le juge de premiére instance n’aurait pas manqué
de le consigner dans son jugement. Or, on n’y trouve aucune
trace de cette restriction, non plus d’ailleurs que dans les
notes des juges de la Cour du Banc du Roi. En P’absence
d’entente entre les procureurs des parties sur ce point, je ne
vois pas comment on pourrait y donner effet. Voici d’ail-
leurs comment l'intimé lui-méme nous soumet le litige dans
son factum:

Points in issue.

As has already been noted, the Appellant has abandoned all pretence
of complaint against the Respondent as cause for his dismissal. We take
it, therefore, that no question arises but this: Was the contract of engage-
ment an annual one in the intention of the parties, or was it not?

A Tenquéte devant la Cour Supérieure, malgré que les
deux parties eussent invoqué un contrat verbal effectué
entre le président de la compagnie et I'intimé, le ler mai
1927, ni I'une, ni 'autre n’a tenté de faire la preuve de ce
contrat. Il n’y a pas un mot au dossier de ce qui s’est passé
ce jour-la entre le président de la compagnie et 'intimé.

Toute la preuve consiste dans un examen préalable (on
discovery) ou la lettre du 5 mai 1927 fut produite, mais
qui, au surplus, porte exclusivement sur les allégations de
renvoi pour cause. En outre, devant la Cour Supérieure,
Pintimé s’est contenté de fournir des détails sur la maison
qu’il avait dii louer & Montréal & la suite de son départ de
Thetford-Mines, et de comparer cette maison avec celle que
la compagnie avait mise 4 sa disposition. Il est évident qu’il
a offert cette preuve dans le but d’établir sa réclamation pour
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la valeur d’occupation de cette maison pendant le reste du
temps ou, d’aprés lui, son emploi aurait di continuer. Il
dit bien qu’avant de se rendre & Thetford-Mines pour pren-
dre charge de ses fonctions il habitait la ville de Westmount;
mais il ne le dit que d’une facon incidente, au cours de la
preuve relative 4 la valeur de Poccupation. Il ne dit pas
que cette question a été discutée avec le président de la
compagnie le ler mai 1927, lorsque les conditions de son
engagement furent arrétées. Il ne dit pas non plus qu’il a
dii résilier le bail de sa résidence & Westmount pour se ren-
dre 4 Thetford-Mines, ou que ce changement de domicile lui
ait causé le moindre inconvénient. 1l suffit de lire son té-
moignage pour constater qu’il ne référe a cet incident en
aucune facon comme & une circonstance qui pouvait étre de
nature 3 affecter les conditions de son engagement. Il ne
suggére méme pas que l'obligation de transférer son domi-
cile & Thetford-Mines a eu le moindre effet sur sa décision
d’accepter I’engagement. Pour tout ce que I'on en sait: I'on
était au ler mai 1927; d’aprés la loi (Art. 1642 C.C.), en
I’absence de convention contraire, dans la province de Qué-
bee, les baux finissent “le ler jour de mai de chaque année”,
et la présomption est plutét que son bail & Westmount
était terminé.

Si toutefois cette question peut avoir la moindre impor-
tance, il est exact de dire que, en l’espéce, I'on ignore abso-
lument tout des circonstances ou l'intimé se trouvait lors-
qu’il a accepté le contrat d’engagement avec I’appelante.
L’on ne sait méme pas §'il avait un emploi au moment ou
il a fait ce contrat; et il est tout aussi vraisemblable de pré-
sumer qu’il a considéré cet engagement comme trés avanta-
geux et qu’il s’est empressé de l'accepter, que 'on est en
droit de supposer le contraire.

Toujours est-il que les parties ont laissé la cour sans
aucune preuve du contrat verbal qu’elles avaient allégué,
et qu’elles semblent avoir été satisfaites de laisser décider la
cause sur la lettre du 5 mai 1927. La situation ainsi créée
par les parties s’est done trouvée la suivante:

Le demandeur a invoqué un contrat verbal pour un an.
La compagnie a prétendu que c'était un contrat verbal
“from month to month”. Entre les deux, jusque-l, la
question était une question de preuve, ol les présomptions
de fait sont admises comme tout autre élément de preuve.
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1932 Aprés avoir entendu la version des deux cotés, le juge aurait
Aspesros  décidé quels étaient les termes exacts du contrat, en tenant
C°‘“’£::"‘°N compte des présomptions de fait, et il aurait jugé en consé-
" quence. Pour rendre son jugement, dans cette cause-ci com-
" me dans toute autre cause, il aurait pu tirer des faits les pré-
RinfretJ. somptions qui en résultaient.

Mais il reste que, en 'espéce, la preuve des faits n’a pas
été offerte. Le demandeur s’est contenté de la lettre du 5
‘mal et en est resté 13. Les parties ont jugé & propos de sou-
mettre leur cause sur cette lettre. La preuve du contrat se
résume donc & cette lettre. Par suite de la facon dont les
parties ont procédé, la cause se présente exactement comme
¢'ll y avait un contrat d’engagement par écrit; et le résultat
dépend de l'interprétation que l'on doit donner & cet écrit.

Nous comprenons parfaitement que si le juge de pre-
miére instance s’était trouvé en présence d’une preuve ver-
bale ol le demandeur aurait affirmé qu’il avait été engagé
pour un an et ou les témoignages de la part de la compagnie
défenderesse auraient prétendu le contraire, il aurait pu
tirer du fait que le prix convenu était de $6,000 par année
la présomption que ’engagement était pour un an, et, par
conséquent, que la version du demandeur était la vraie. Mais
ici, encore une fois, nous n’avons la version ni de 'une, ni de
Pautre des parties contractantes. Elles nous soumettent
seulement un écrit, la lettre du 5 mai 1927. Elles font repo-
ser toute leur cause sur cet écrit et elles nous demandent
de décider quel a été le contrat en vertu des termes de cet
écrit. Nous ne voyons pas pourquoi nous procéderions autre-
ment que dans toutes les autres causes qui dépendent de
I'interprétation d’un écrit et nous nous inspirerions des cir-
constances qui ont entouré le contrat, excepté dans le cas ou
Pécrit serait ambigu. Il s’agit donc de décider quelle est la
durée de l'engagement du demandeur d’aprés le texte de
Pécrit qu’il a produit comme l'unique preuve de cet engage-
ment.

L’on est convenu de considérer I'engagement du deman-
deur comme étant un louage d’ouvrage régi par les articles
1666 et suiv. du Code civil. Le chapitre du code qui traite
de ce contrat, apres avoir défini “les principales espéces
d’ouvrages qui peuvent étre loués”, ne contient que trois
articles qui peuvent s’appliquer au cas dont il s’agit: les
articles 1667, 1668 et 1670. Ils sont & I'effet que le contrat

v.
Cook.
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de louage de services personnels ne peut étre que pour un
temps limité ou pour une entreprise déterminée. Il peut
étre continué par tacite reconduction. Il se termine par le
décés de la partie engagée, ou lorsque, sans sa faute, elle
devient incapable de remplir le service convenu. Il se ter-
mine aussi, en certains cas, par le décés du locataire, sui-
vant les circonstances.

Les droits et obligations résultant du bail de services
personnels sont assujettis aux régles communes aux contrats.
Ils sont aussi, dans les campagnes, sous certains rapports,
régis par une loi spéciale; et, dans les villes et villages, par
les réglements municipaux.

On a interprété la régle qui veut que le louage de services
personnels ne puisse étre que pour un temps limité comme
voulant dire qu’un contrat de ce genre ne peut étre fait
pour toute la vie du locateur, ou pour une période de temps
qui €équivaudrait & une location permanente. Mais la doc-
trine et la jurisprudence n’ont jamais compris qu’un louage
de services personnels ne pouvait étre fait pour un temps
indéterminé. La seule conséquence d’'un contrat de ce
genre est que I'une des parties peut s’en libérer en donnant
un avis de congé raisonnable.

D’apreés le sens littéral de I'expression, un contrat 4 tant
par an ou & tant par mois n’est pas un contrat pour une
période fixe, mais est un contrat pour une période de temps
indéterminée.

Ce qui démontre clairement que <’est 14 & la fois le sens
des mots et le sens dans lequel les codificateurs du code ont
compris ces mots, c’est l'article 1642 C.C. Cet article
traite un bail de maison dont “le loyer est de tant par an”
ou “de tant par mois” ou de “tant par jour” comme un bail
dont “la durée n’en est pas fixée”; et il pose la régle parti-
culiére qu’un bail de maison ainsi consenti sera “censé fait
a 'année, finissant au premier jour de mai de chaque année,
lorsque le loyer est de tant par an”, ete.

Cette exception fait bien comprendre que, tant d’aprés
le sens des mots que dans l'esprit des codificateurs, le louage
de services personnels & “tant par an” est un louage dont,
pour me servir des expressions du code, “la durée n’est pas
fixée”.

Or, il n’y a rien dans le Code civil 4 l'effet que le contrat
de louage de services personnels dont la durée n’est pas
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1982 fixée sera censé fait & I'année, lorsque le salaire est de tant
Assestos par an, ete. L’article 1670 du Code civil, qui s’applique au
C°“*i°;};“°” contrat de louage de services personnels, ne réfere pas 3
v. Particle 1642; mais il dit que
C_OO_K' les droits et obligations résultant du bail de services personnels sont assu-
Rinfret J. Jjettis aux régles communes aux contrats.

——  L’article 1642 n’est pas une régle commune aux contrats;
ce n’est méme pas une régle commune a tous les contrats
de louage des choses; ¢’est, comme le titre le dit et comme
le texte I'indique, une régle particuliére au bail de maison.
11 n’y a pas d’analogie générale entre un contrat de louage
de services personnels et un bail de maison. Je ne vois pas
comment on pourrait dire qu'un louage de services person-
nels dont la durée n’est pas fixée serait censé finir “au pre-
mier jour de mai de chaque année”—ce qui serait la consé-
quence de 'application de 'article 1642; et, si le code avait
entendu subordonner & cette regle le contrat de louage de
services personnels, il est difficile de comprendre pourquoi
il aurait spécialement déclaré que c’est une régle particu-
liere au bail de maison et pourquoi, dans l’article 1670
C.C,, il se serait contenté de référer “aux régles communes
aux contrats”.

Si 'on examine la jurisprudence, on trouve deux déci-
sions de la Cour Supérieuré ou un engagement a tant par
année parait avoir été interprété comme un engagement
“3 Pannée” (Tardif v. Ville de Maisonneuve) (1), ou
comme “a yearly engagement” (Silver v. Standard Gold
Mines (2).

I1 resterait naturellement & se demander si un engage-
ment “a 'année” veut dire la méme chose qu'un engage-
ment pour un an—et, de prime abord, il parait certaine-
ment y avoir entre les deux une nuance importante.

Mais si I'on consulte les autres arréts qui sont rapportés,
Pon trouve d’abord, en 1853, le jugement dans Lennan v.
The St. Lawrence and Atlantic Railroad Company (Day,
Smith & Mondelet JJ.) (8), ou il fut décidé que, dans un
contrat de louage d’ouvrage, les mots “your remuneration
will be at the rate of £300 per annum from the lst May
next” ne constituaient pas un engagement pour un an et

(1) (1918) Q.R. 58 S.C. 176. (2) [1912]) 3 D.L.R. 103.
(3) (1853) 5 L.CR. 91.
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qu’un contrat de cette espéce cesse au gré de 'une ou de
Vautre des parties.

Dans cette cause, comme dans la présente, les termes de
Pengagement étaient contenus dans une lettre. Monsieur le
juge Day, qui a prononcé le jugement de la cour, a posé le
principe suivant:

The general rule of law in this country is, that when parties engage
in service, the contract is determinable at the option of either party.
Pothier goes further, and says, at the option of the party who hires. It
i3 true, the reference in the books is to domestiques, but the same rule
applies here. If nothing is said as to time, the contract is determinable
at the option of either party. If the engagement in this case had been
specifically for a year, we should have no difficulty in saying there was a
tacite reconduction for the second year; but the terms of the letter do not
justify this opinion. It would be going a great way to say that because
a salary is fixed at the rate of so much a year, the engagement is for a
year (Troplong, Louage, No. 862, and Pothier, there quoted).

Cet arrét parait certainement étre le jugement le plus
important sur cette question qui ait été rendu avant le
Code civil.

Apres le code, nous trouvons les jugements de la Cour du
Banc de la Reine dans les causes de: The City of Montreal
v. Dugdale (1), et Commissaires des Chemins a Barriéres
de Montréal vs Rielle (2).

Ces jugements sont respectivement des années 1880 et
1890.

Dans la premiére de ces causes (1), le rapport ne fait pas
voir les conditions précises de ’engagement. Monsieur le
juge Ramsay, qui faisait partie de la majorité, emploie, au
cours de son jugement, les expressions suivantes (p. 153):
“ engaged them for the year 1870 at the rate of $500 7, et
(page 155):

A question has been raised whether his re-engagement by tacite recon-

duction gives him a right to his salary for his services for the period of a
year, the original engagement being for that period.

De ce jugement, il résulterait que 'engagement du doc-
teur Dugdale était originairement pour une période fixe
d’un an.

L’arrét dans la cause de Rielle (2) parait étre & l'effet
qu'un salaire de tant par année constitue un contrat de
louage pour une année, sujet 3 tacite reconduction. Le
jugement fut rendu, pour la cour, par monsieur le juge
Bossé, qui fait allusion & la jurisprudence en France et 3 la

(1) (1880) 25 L.C.J. 149. (2) (1890) M.L.R. 6 Q.B. 53.
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Cour de cassation qui, jusqu’a 1859, déclarait que les enga-
gements de cette nature étaient pour un temps indéterminé

@nmmz‘ et, lorsqu’ils étaient rompus par le maitre, qu’il y avait
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Coox.

Rinfret J.

lieu contre lui aux dommages-intéréts.

Depuis 1859 (ajoute monsieur le juge Bossé) I'on trouve de cette
méme cour six arréts différents qui jugent le contraire. Mais la doctrine
semble condamner cette jurisprudence; et les auteurs les plus récents
expriment tous le désir de voir la cour revenir & sa premiére opinion.

Puis, il cite: Laurent, vol. 25, n®® 511 a 517; 4 Aubry &
Rau, p. 514: Dalloz, vbo Louage d’ouvrage, n® 50 a 54.

Ces citations permettent de comprendre exactement le
sens de cette partie du jugement. Tant avant qu’aprés
1859, la Cour de cassation et les auteurs cités considéraient
les engagements de cette nature comme étant pour un temps
indéterminé; et la discussion ne portait pas sur ce point,
mais sur la question de savoir si le louage d’ouvrage ou de
services fait pour un temps indéterminé peut prendre fin
par la seule volonté des parties. Laurent (loc. cit.) dit ce
qui suit:

Il s'ensuit que celui qui veut faire cesser la convention doit manifes-
ter sa volonté en donnant congé & l'autre, et le congé implique un certain
délai dans Pintérét de celui & qui il est donné; si le délai n'est pas suffi-
sant, il y a lieu & dommages-intéréts. (Dalloz, 1876-2-72.)

Aucun des auteurs cités n’émet ’opinion qu’un contrat de
louage de services & tant par année est un contrat pour un
an. Ils prennent, au contraire, pour acquis que c’est un
contrat fait pour un temps indéterminé et ils discutent la
question de savoir de quelle fagon les parties peuvent y
mettre fin.

L’Honorable juge Bossé poursuit ensuite, en comparant
Tarrét de Lennan v. St. Lawrence and Atlantic Railroad
Company (1) et celui de Corporation de Montréal v. Dug-
dale (2) dont il dit, & tort suivant nous, que la cour y
aurait décidé “ qu’un engagement de cette nature était
pour 'année ” (car nous croyons que le rapport ne fait pas
voir cela mais que, comme nous avons tenté de le démon-
trer, le jugement de monsieur le juge Ramsay indiquerait
que le contrat était pour une période fixe d’'un an); et il
adopte le point de vue que larrét re Dugdale (2) “est
plus logique et plus conforme & nos meeurs ”. Il ajoute:

Dans cette province un commis, employé dans une grande compagnie
de chemin de fer ou autre, est, & moins de circonstances spéciales démon-
trant le contraire, engagé & Pannée, il est censé ne pas avoir voulu s’expo-

(1) [1853] 4 L.CR. 91 (2) (1880) 25 L.C.J. 149.
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ser A& un renvoi sans autre motif que le caprice ou l'intérét du maitre, et
se trouver sans emploi 4 une saison de l'année oll les engagements ne sont
généralement pas faits. De son c6té le maitre ne peut &tre censé avoir
voulu s'exposer & tous les inconvénients qui pourraient lui résulter de ce
que, & un moment donné, un ou plusieurs de ses employés quitteraient
ses bureaux.

Le passage qui précéde démontrerait qu’il devait se trou-
ver dans le dossier de la cause de Rielle (1) toute une
preuve établissant, sous ce rapport, les moeurs de cette pro-
vince, sans quoi nous ne nous expliquerions pas que le
savant juge ait pu prendre connaissance d’office et son rai-
sonnement manquerait de fondement juridique.

Aussi sommes-nous portés i nous ranger du cdté de I'avis
de la Cour du Banc du Roi dans Cité de Montréal v.
Davwis (2), o 'Honorable juge Lacoste, pronongant le juge-
ment de la majorité de la cour, parle ainsi des deux causes

auxquelles nous venons de référer précédemment (page
192):

On nous a cité les causes de Dugdale et La cité de Montréal (3) et de
Les commissaires des chemins & barriéres de Montréal et Rielle (1), ol
Von prétend que cette cour aurait décidé qu'un louage de services & tant
par année était un engagement & l'année. Il est impossible de connaiire
par les rapports toutes les circonstances de ces actions. Dans Dugdale et
La cité de Montréal (3), les juges étaient partagés d’opinion., Dans Les
commissaires des chemins & barriéres de Moniréal et Rielle (1), les em-
ployés n’étaient pas renvoyés au bon plaisir des commissaires. Je ne crois
pas que nofre cour ait tiré de la fixation du salaire 4 'année une présomp-
tion légale de la durée du contrat. Je ne connais aucun texte de loi qui
crée une semblable présomption en matiére de louage de services. Clest
tout au plus une présomption de fait qui a plus ou moins de force suivant
les circonstamces. Dans l'espéce, I'engagement a été effectué le ler aofiit
sans durée définie, conformément a l'usage suivi. Ce n'est que deux mois
aprés que le salaire a été déterminé dans une résolution ol il n'y a
aucune référence & l'engagement, lequel n'a pas, en conséquence, été
modifié dans sa durée laquelle est restée indéfinie.

Ce passage du jugement est important, d’abord pour
indiquer l'interprétation que la Cour du Bane du Roi elle-
méme donnait, en 1897, aux arréts de cette cour dans les
causes de Dugdale (3) et de Rielle (1). Puis il définit bien
clairement le principe:

Je ne crois pas que notre cour ait tiré de la fixation du salaire 3
Pannée une présomption légale de la durée du contrat. Je ne connais

aucun texte de loi qui crée une semblable présomption en matitre de
louage de services.

(1) (183%0) M.L.R. 6 QB. 53. (2) (1896) Q.R. 6 KB. 177.
(3) (1880) 25 L.C.J. 149.
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Ce n’est pas 14 un principe posé spécialement pour les fins
de la cause de Davis (1); c’est I’énonciation d’un principe

CorroratioN oénéral. 1l est vrai de dire que, dans cette cause de Davis
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(1), le point principal était de décider si la Cité de Mont-
réal avait le droit de renvoyer ses employés suivant “son
bon plaisir” et “4 sa discrétion”, sans congé préalable.
Mais je ne vois pas comment on peut lire ce jugement sans
comprendre qu’il a également une portée générale sur I'in-

terprétation qu’il faut donner & un contrat de louage de
services ou le salaire est stipulé & tant par an.

Sir Alexandre Lacoste (page 191) (1) dit:

La mésolution du ler aoflit 1892 qui le nomme, ne détermine pas la
durée de son engagement. Celle du 3 octobre fixe le salaire & tant par
an, mais 'année ici n'est prise en considération, dans notre opinion, que
pour la fixation du salaire. Pothier (Louage 176), Troplong (Louage 862)
nous donnent des exemples de ce genre. Voy. Rolland de Villargues, vo.
Bail d’ouvrage et d’industrie, nos 24, 25,

Puis, dans le jugement de la cour, on trouve le considérant
suivant: _

Considérant que l'intimé n’a pas prouvé qu'il ait été engagé pour une

durée limitée et déterminée.
Ce considérant n’a évidemment rien a voir avec le pouvoir
spécial de la cité de Montréal de démettre ses employés
suivant son bon plaisir. C’est clairement l'interprétation
du contrat de Davis, dont le salaire était fixé & tant par
année.

Cette cause de Davis (1) vint ensuite devant la Cour
Supréme du Canada, ou le jugement de la cour (2) fut
prononcé par honorable juge Taschereau et ou 'on trouve
le passage suivant (page 544):

Chief Justice Sir Alexandre Lacoste’s reasoning for the Court, on

‘both parts of the claim, seems to be unanswerable and I would dismiss

the appeal with costs.

Le jugement de la Cour du Banc du Roi dans la cause de
Davis (1) fut rendu le 17 décembre 1896; celui de Mec-
Greevy v. Les Commissaires du havre de Québec, rendu
par la méme cour présidée par le méme juge-en-chef, est en
date du 9 novembre 1897. Il n’y est nullement référé i
Larrét de Cité de Montréal v. Davis (1). L’on ne peut
supposer que cette cour aurait changé d’avis, ni surtout
quelle efit voulu mettre de ¢oté l'opinion qu’elle avait
cxprimée re Davis sans le déclarer formellement et sans

(1) 18961 QR. 6 KB. 177. (2) (1897) 27 Can. S.CR. 539.
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méme discuter 'arrét antérieur. Aussi suffit-il de lire le Eﬁ?
jugement rendu par 'honorable juge Ouimet pour consta- Assestos
ter qu'il s’agit 13 d’un cas d’espéce qui semble avoir dépendu C"mi";f"m"

exclusivement des faits spéciaux de la cause. Il réfeére, v.
entre autres choses, & la prétention des Commissaires du €%
havre que Rinfret J.

ce nouvel engagement ne faisait que continuer 'appelant et ses collégues
comme membres permanents du personnel des ingénieurs.

Nous pouvons passer rapidement sur la décision dans la
cause de Charbonneau v. Publishers Press (1), ou 'engage-
ment était “par écrit pour le terme d’une année & partir du
5 juin 1911”; et nous arrivons 3 la décision de la Cour de
Revision (Tellier, de Lorimier et Greenshields JJ.) dans
Couture v. La cité de Montréal (2). La résolution suivante
avait été passée par la commission de la voirie:

Résolu que MM. (le demandeur et autres) soient nommés chaineurs
pour la cité & raison de $600 par année.

I1 fut jugé que cette résolution devait &tre interprétée
comme ne déterminant pas la durée de l’engagement du
demandeur et que le mot “année” n’y était mentionné que
pour la fixation du salaire du demandeur. On y ajouta que
le contrat de louage de services personnels est régi par les
dispositions contenues aux articles 1667 et suiv. et 1022 et
suiv. du Code civil et que la durée des engagements est
déterminée par la nature des conventions, par la nature des
travaux et par V'usage des lieux.

Cela veut dire évidemment que la durée est d’abord
déterminée par la convention, & laquelle, comme dans tout
autre contrat, on doit suppléer les clauses d’usage, quoi-
qUu’elles n’y soient pas exprimées (art. 1017 C.C.). Dans
cette cause, la Cour Supérieure avait également décidé que
“I’engagement du demandeur avait été fait pour une période
indéterminée”.

Nous avons ensuite, en 1920, le jugement dans la cause
de Bessette v. La Société Anonyme d’Imprimerie Le Pays
(3), & laquelle I'intimée nous a référés, ou le contrat d’en-
gagement était par écrit, pour une période d’un an; puis
celle de ITverson v. Chicoutimi Pulp Co. (4) citée par 'ap-
pelante, et ou la résolution d’engagement comportait que

from January 1st 1922 to April 15th 1922, the salary of Mr. Iverson will
be 86,000 per annum. After April 15th 1922, at the rate of $6,300.

(1) (1912) 18 RLms. 410. (3) (1920) Q.R. 59 S.C. 9.
(2) (1913) 19 R. de J. 458. (4) (1924) 30 R.Ln.s. 460.
57626—2
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Il y fut jugé qu’il s'agissait d’un contrat pour une période
indéterminée auquel la compagnie avait pu valablement

C°B‘i°;*;“°N mettre fin avec un avis de congé suffisant.
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Dans la cause de Kidston v. Palmer (1), la Cour du Banc
du Roi a unanimement décidé que les présomptions de
Particle 1642 relatives au louage de maison ne s’appliquent
pas rigoureusement dans le cas de louage d’ouvrage; et
adopta l'opinion de Sir Alexandre Lacoste dans la cause de
Davis (2), que la fixation du salaire constitue & I’égard du
terme et de la durée de ’engagement une présomption de
fait qui a plus ou moins de force, suivant les circonstances.

Les termes de l'engagement étaient contenus dans une
lettre et exprimés ainsi: “the proposition of $4,800 per
year ”,

Dans cette cause, il y avait une preuve de part et d’autre
sur les conditions de I'engagement dont la letire n’était
qu’un élément. L’Honorable juge Dorion, qui a rendu le
principal jugement, a analysé la preuve testimoniale en
détail; et, aprés avoir dit (p. 199):

Les mots “%4,800 per year” ne constituent pas nécessairement un engage-
ment & P'année; les autorités citées par l’appelante le démontrent,

il en vint & la conclusion que la fixation du salaire a $4.800
par an constituait, dans cette preuve, une présomption de
fait suffisante pour arriver a la conclusion que la version de
Pemployé & leffet que 'engagement avait été fait pour un
an était justifiée.

On peut compléter cette revue des arréts par une référence
a Gallagher v. Confer (3), ol la mention du salaire était
faite comme suit:

at a salary of $2,700 per annum to be paid in twelve regular monthly
instalments of $225 per month.

Il y avait 1 évidlemment un engagement de faire douze
paiements mensuels de $225, et ’'on a interprété cette sti-
pulation, avec raison suivant nous, comme liant le patron &
Pemployé au moins pour cette période de douze mois.

Dans Garon v. Security Life Insurance Company (4),
Pengagement du gérant moyennant un salaire de “ $200 par
mois ” fut considéré tant par la Cour Supérieure que par la
Cour de Révision, non pas comme un engagement pour un
mois seulement; mais comme un engagement au mois pour
une période indéterminée.

(1) (1925) QR. 40 X.B. 198. (3) (1915) Q.R. 48 S.C. 303.
(2) (18¢6) Q.R. 6 K.B. 177. (4) (1216) Q.R. 50 S.C. 294.
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Enfin, dans Lacasse v. Tucket Tobacco Company (1), il
s’agissait d’'un engagement d’un voyageur de commerce au
salaire de $1,800 par année, payable mensuellement; et la
Cour du Banc du Roi, comme la Cour Supérieure (Philippe
Demers, J.), fut d’avis qu’un mois d’avis de congé était suffi-
sant. La Cour du Banc du Roi considéra cependant que le
contrat d’engagement, une fois le mois commencé, ne pou-
vait étre résilié qu’a l’expiration du mois suivant et & la
condition toutefois qu’avis ait été donné dans le mois pré-
cédent.

Voild tous les arréts que 'on nous a cités ou que nous
avons pu trouver. L’on est loin de compte, par conséquent,
lorsqu’on prétend que la jurisprudence de la province de
Québec est a Peffet qu'un contrat de louage de services &
tant par année constitue un contrat pour un an. Pour notre
part, nous ne trouvons rien dans cette jurisprudence qui
justifie d’appliquer par analogie, au louage de services per-
sonnels, I’article 1642 du Code civil, qui contient une régle
particuliére au bail de maison, ou de dire que 'on puisse,
suivant I'expression de Sir Alexandre Lacoste, dans la cause
de Davis (2).
tirer de Is fixation du salaire & Vannée une présomption légale de la durée
du contrat.

Dans la cause actuelle, I'intimé n’a offert comme preuve
de son contrat que la lettre du 5 mai 1927. Cette lettre n’a
pas été produite seulement comme un des éléments de la
preuve, mais elle constitue la seule et unique preuve, et
toute la preuve, du contrat. C’est un texte éerit d’ou il
ressort que l'engagement a été pour une période indéfinie.
Nous n’avons pas a nous demander si un engagement de ce
genre est raisonnable ou déraisonnable. 1’intimé nous sou-
met un écrit et nous n’avons qu’s Vinterpréter, de la méme
fagon que si les parties avaient rédigé un contrat dans les
mémes termes. Dans un contrat de ce genre, la loi le dit et
le bon sens le veut, les parties ne sont pas lides au del de
leur volonté; et il leur est libre d’y mettre fin, suivant Vex-
pression de Laurent, “en donnant congé & Pautre, et le
congé implique un certain délai”. (Comparer: Planiol,
Traité Elémentaire, 6e éd., Tome 2, p. 606, n° 1883). Si
Pune des parties trouve le délai insuffisant, il reste au tribu-
nal & apprécier les circonstances et & accorder des domma-

(1) (1924) QR. 36 KB. 321. (2) [1896] Q.R. 6 K.B. 177.
57626—23
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ges-intéréts, s'il en arrive 4 la conclusion qu’en effet le
délai n’a pas été suffisant. Et, sur ce point, 'article 1657

C°“i°:,§m°"' du Code pose une regle qui peut servir de guide.

v.
CooK.

Rinfret J.

Nous ne voyons rien de déraisonnable ou de surprenant
dans un contrat de ce genre, ou l'intimé savait qu’il ne
pourrait se terminer que pour une cause suffisante, ou sur un
avis raisonnable.

Et si le contrat était, comme nous le décidons, pour une
période indéterminée, il ne pouvait étre question de tacite
reconduction. En effet, comme le fait remarquer Mignault,
Droit civil canadien, vol. 7, p. 371:

Pour qu'il y ait lieu & tacite reconduction, il faut qu'il y ait un terme
convenu ou présumé pour la durée du service.
La tacite reconduction n’a lieu que si les relations des par-
ties persistent aprés 'expiration de la date fixée au bail de
services; dans le cas d'un louage pour une période indéter-
minée, le cas ne saurait se présenter. Il convient, en effet,
de faire remarquer que, pour établir son allégation de tacite
reconduction, il ne suffisait pas au demandeur-intimé de
prouver qu’il avait été engagé & V'année (ce qui comporte
nécessairement quelque chose d’indéfini) ; mais il lui fallait
prouver qu’il avait été engagé pour un an, c'est-a-dire pour
une période fixe, & 'expiration de laquelle la tacite recon-
duction aurait pu commencer. Ici, 'appelante a mis fin 3
un contrat de louage pour une période de temps indétermi-
née, ou le salaire était payable tant par mois, au moyen
d’un avis de congé de trois mois; ou, si I’on veut, en remet-
tant & 'intimé une indemnité de trois mois de salaire pour
tenir lieu de congé. De prime abord, cet avis nous parait
suffisant et il n'y a au dossier aucune preuve d’usage ou
d’autres circonstances pour nous justifier de décider le con-
traire. (Lacasse v. Tuckett Tobacco Company (1).

11 reste la possibilité que le procés ait été faussé par suite
d’'un malentendu entre les parties résultant d’une certaine
ambiguité dans la déclaration faite au début de P'enquéte
par les procureurs de l'appelante. En semblable cas, la
cour essaie parfois d’apporter un remede en ordonnant un
nouveau proces.

En l'espéce, cependant, ni 'une ni I'autre des parties ne
Pa demandé; cette question n’a pas été discutée avec leurs
procureurs lors de 'audition devant cette cour.

(1) (1924) QR. 36 K.B. 321.
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Il ne parait pas y avoir eu de méprise sur la nature des 1932
questions en contestation. IL’appelante affirme dans son Assesros

. CORPORATION
factum: Lo,
It urged both before the trial judge and before the Court of King’s v

Bench (appeal side) that, as a matter of law, the contract in question Cook.

was neither a contract of a yearly duration, nor a contract of a monthly Rinfret J
duration, but one for an indeterminate period. —

D’autre part, nous I'avons vu, lorsque l'intimé en vient &
définir les “points in issue”, il les établit comme suit:

We may take it, therefore, that no question arises but this: Was the
contract of engagement an annual one in the intention of the parties, or
was it not?

Et, comme nous 'avons déja fait remarquer, le jugement
de premiére instance et les notes des juges de la Cour du
Banc du Roi ne se bornent pas a la question de tacite
reconduction, mais discutent & la fois la nature et la durée
de I’engagement, ainsi que ses conséquences sur la durée de
la tacite reconduction.

Le nouveau procés ne saurait étre accordé simplement
pour permettre 4 'appelante ou & l'intimé de développer
davantage les arguments de droit. Il serait utile seulement
s’il leur permettait de faire une preuve additionnelle qui
aurait pour but d'élucider la situation. Sur ce point essen-
tiel: la période de temps pour laquelle engagement a été
fait, 'intimé se trouve lié par l’assertion contenue dans sa
déclaration, que la lettre du 5 mai 1927 confirmait l'en-
gagement verbal. Par suite, les termes de cette lettre, et
particulidrement les mots: “six thousand dollars per
annum”, resteront, en définitive, la base du contrat qu’il
s'agit d’interpréter. Le résultat du litige dépend du sens
qu’il faut donner & cette stipulation. S’il y avait d’autres
conditions se référant & cette question, 'intimé les aurait
relatées dans la déclaration, ou il les aurait, au moins, men-
tionnées devant 'une des trois cours ou il a comparu jus-
qu’ici.

Dans les circonstances, nous ne nous croirions pas justi-
fiés d’ordonner un nouveau proces proprio motu, lorsque
I'intimé ne le demande pas et n’a exposé aucune raison pour
laquelle il pourrait 1’obtenir, ni surtout lorsque 'appelant
n’a pas eu l'opportunité de faire valoir les objections qui
peuvent militer contre l'octroi de cette faveur & son adver-
saire.
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Pour ces raisons, nous sommes d’avis de faire droit &
Yappel et de rejeter I'action avec dépens devant toutes les
cours.

Anguin CJ.C. (dissenting).—The trial in this case was
unsatisfactory. The parties appear not to have appre-
ciated the issues involved. These were, (a) what, if any,
was the duration of the original contract; (b) was there a
reconduction; and, (¢) if so, for what term?

In my opinion, a new trial is inevitable. I, therefore,
refrain from any comment on the evidence.

Caxnon, J. (dissenting).—Appel d’un jugement de la
Cour du Banc du Roi de la province de Québec, du 26
novembre 1931, confirmant & 'unanimité celui de la Cour
Supérieure (Duclos, J.) du district de Montréal, en date du
27 février 1931, condamnant appelante & payer & U'intimé
$3,475 avec intéréts et dépens.

L’action allégue que le, ou vers le, ler mai 1927, Pintimé
fut engagé par le président de 1a compagnie appelante, mon-
sieur W. G. Ross, comme assistant-gérant, & un salaire de
$6,000.00, du ler mai 1927, avee, en outre, 'usage gratuit
d’une maison d’habitation & Thetford-Mines, et ’électricité
sans frais. Ce confrat verbal aurait été confirmé par la
lettre suivante, adressée le 5 mai 1927 par le président Ross
au gérant de I'appelante & Thetford-Mines, monsieur R. P.
Doucet:

Dear Mr. Doucet,

Mr. Cook has agreed to join us on the conditions mentioned, $6,000
per annum and use of Penhale’s house.
He will go down to Thetford either Sunday or Monday.

Yours very truly,
(Signed) W. G. Ross,
President and General Manager.

Le demandeur allégue qu’aprés son entrée en fonctions
son salaire fut augmenté, en septembre 1927, & $7,500.00
par année, payable 4 raison de $625.00 par mois; que ce
contrat aurait été renouvelé, par tacite reconduction, le ler
mai 1928, et, de nouveau, le ler mai 1929, alors que les par-
ties se seraient liées tacitement pour une autre année se ter-
minant le ler mai 1930.

Le demandeur se plaint d’avoir été renvoyé le 29 aofit
1929, sur paiement de trois mois de salaire jusqu’au 30
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novembre 1929, qu’il accepta sous protét, sans préjudice & ~ 1932
ses droits. Sa démission brusque lui a causé des domnmages Assssros
pour perte de salaire, location d’une nouvelle maison, comp- C°B"I°:§“°N
te d’électricité & Montréal et frais de déménagement, pour v,
lesquels ils réclame $3,850.00. Ci(’f'
La défenderesse, par son plaidoyer, prétend avoir engagé Cannon J.
le demandeur au mois, comme tous ses autres employés qui
n’étaient pas engagés en vertu d’une résolution du bureau de
direction; et, en payant $1,875.00 & l'intimé, Pappelante
aurait généreusement excédé son obligation stricte envers
lui.
Remarquons que la défenderesse n’a nullement prétendu
que le contrat était pour une période de temps indétermi-
née; au contraire, elle a plaidé, en fait, un engagement au
mois. D’aprés la contestation liée, le contrat était limité &
une période fixe; un mois ou une année. Ceci ressort claire-
ment du plaidoyer alternatif au paragraphe 16, ou l'appe-
lante allégue que, méme si Cook était engagé du ler mai 1927
au ler mai 1928, la tacite reconduction n’aurait pu avoir
lieu que pour une période indéterminée qui pouvait étre
interrompue par Pappelante en donnant un avis raisonnable
4 l'intimé et en payant son salaire.
L’appelante prétendit, de plus, avoir renvoyé l'intimé
pour bonne et suffisante cause; mais elle a renoncé a cette
prétention.
Par V'application & ce plaidoyer des articles 110 et 339 du
Code de Procédure civile, 'appelante ne peut pas nous sou-
mettre, en la déguisant comme-une question de droit, sa
nouvelle prétention qu’en fait, 'engagement était pour une
période indéterminée, surtout aprés avoir pratiquement
exempté 'intimé de prouver le contrat pour un an en fai-

sant, & d’ouverture de I'enquéte, la déclaration suivante:

Defendant declares it has mo. proof to offer in support of the allega-
tion that the dismissal was for cause, and the issue is, therefore, limited
to the question of law as to whether there was an annual engagement
expiring on May Ist, 1930.

Quelle est la portée de cette déclaration? Devons-nous la
considérer comme limitant le litige & la seule question de
droit mentionnée au paragraphe 16 du plaidoyer quant & la
longueur du terme pour lequel le contrat aurait été renou-
velé par tacite reconduction le ler mai 1929? Dans 'affirma-
tive, cela expliquerait suffisamment, vu le décés de ’ex-pré-
sident W. G. Ross, pourquoi on n’a pas interrogé le deman-
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deur Cook sur les circonstances qui ont précédé et accompa-
gné son entrée 4 l'emploi de l'appelante. L’appelante n’a

@BP&?‘WN jamais plaidé, mais a prétendu, apparemment pour la pre-

v.
Coox.

Cannon J.

miére fois devant nous, que 'engagement initial était, ni
pour un an, ni pour un mois, mais pour une durée indéter-
minée. Je ne crois pas qu’elle puisse le faire, vu notre loi de
procédure et sa déclaration, peut-étre ambigué, mais qui
semble renoncer & sa prétention d’'un engagement au mois
et nous laisser, d’aprés les plaidoiries, la seule alternative
d’un engagement a ’année, tel qu’allégué par I'intimé. Cette
déclaration élimine aussi 1'idée d’une novation en septem-
bre, lors de 'augmentation du salaire.

Quoiqu’il en soit, d’aprés la doctrine, la jurisprudence et
la loi, méme ce fait serait suffisamment établi au dossier.

L’on nous a cité, comme devant lier cette cour, la cause
de Cité de Montréal v. Davis (1). Je serais plutdt porté a
considérer cet arrét comme une décision d’espéce affirmant
le pouvoir de la cité de Montréal, en vertu d’une disposition
spéciale de sa charte, de renvoyer ses employés, a discrétion
et suivant son bon plaisir. L’Honorable juge Rinfret, ce-
pendant, dans la cause de Tverson v. Chicoutim: Pulp Com-
pany (2), a cru nécessaire de suivre la doctrine exposée par
Sir Alexandre Lacoste dans cette cause de La Cité de
Montréal v. Davis (3) ou l'ancien juge-en-chef affirme que
la Cour du Banc du Roi, dans les causes de Dugdale v. La
Cité de Montréal (4) et Les Commissaires des chemins a
barriéres de Montréal & Rielle (5) n’aurait pas tiré, de la
fixation du salaire & I'année, une présomption légale de la
durée du contrat.
Je ne connais aucun texte de loi, disait-il, qui crée une semblable pré-

somption en matitre de louage de services. C’est tout au plus une pré-
somption de fait qui a plus ou moing de force suivant les circonstances.

Appliquant cette jurisprudence a la présente cause, il n'y
a pas de doute que la lettre précitée, comme le dit I’hono-
rable juge Bernier, serait presque suffisante, par elle-méme,
pour indiquer que l'engagement du demandeur était un
engagement 4 année. L’article 1602 du Code civil définit
le louage d’ouvrage: un contrat par lequel I'une des parties
s'engage 4 faire quelque chose pour l'autre, moyennant un

(1) [1896] QR. 6 KB. 177 at (3) [1896] QR. 6 KB. 177.
192; [1897] 27 Can. S.CR. (4) [1880] 25 L.CJ. 149.
539. (5) [1890] 34 L.CJ. 107; M.L.R.
(2) [1924]1 30 R.L.N.S. 460. 6 K.B. 53.
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prix. Quel est le prix fixé, d’apres la lettre de W. G. Ross? 1932
$6,000. C’est un minimum. On ne dit pas: “payable Asprsros
monthly or semi-monthly”, ni “at the rate of $6,000 per C°“"I‘;§3TI°N
annum”. Quelle chose Cook devait-il faire pour gagner v,
cette rémunération de $6,000 et la jouissance d’une mai- Cﬁf‘
son? Travailler comme assistant-gérant, pendant une année. Cannon J.
La lettre nous donne clairement les obligations réciproques
requises par l'article 1602. Outre cette lettre, le premier
juge avait, pour décider en faveur de I'engagement & l’an-
née et non au mois:

1° Le fait que lors de l’engagement Cook demeurait &
Westmount, ce qui néeessitait son déménagement & Thet-
ford Mines;

2 La mise & sa disposition d’une maison 3 Thetford
comme partie de sa rémunération;

3° L’impossibilité de penser qu’un homme de bon sens
aurait déménagé pour occuper une position précaire qu’on
aurait pu lui enlever chaque mois, sans raison, suivant le
caprice de la compagnie;

4° Que cette derniére a plaidé qu’elle avait bonne et suffi-
sante raison de renvoyer le défendeur; ce qui aurait été
inutile s’il avait été engagé au mois;

5° Le fait que le nouveau président Massie a cru devoir,
indirectement, demander la résignation du demandeur, ce
qui est incompatible avee 'idée d’un engagement au mois.

Le juge de premiére instance, prenant en considération
la lettre et les autres circonstances de la cause, a conclu en
fait & l'existence d'un contrat annuel. Or, cette présomp-
tion de fait, mentionnée dans la cause de Cité de Montréal
v. Davis (1), acceptée par le juge de premiere instance et
par la Cour du Banc du Roi & 'unanimité, est, d’aprés les
articles 1238 et 1242 du Code civil, abandonnée & la discré-
tion et au jugement du tribunal.

Pouvons-nous, méme si la déclaration & l'enquéte de la
défense n’était pas une admission implicite de 'engagement
& Vorigine pour au moins une année entiére, mettre de coté
le jugement de premiére instance et celui des juges en
appel et leur appréciation des circonstances qui, d’apreés
I'un d’eux, crée une présomption de faits violente que les.
deux parties entendaient faire un engagement & P’année et
non pas au mois? Il nous est impossible de déclarer que tous

(1) 118961 Q.R. 6 KB. 177.
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ces savants magistrats ont commis une erreur évidente; et,
suivant la jurisprudence de cette cour, il n’y aurait donc pas
lieu d’intervenir sur cette question de fait.

Reste la question de droit, qui est le seul et véritable
litige entre les parties. La tacite reconduction qui, d’apres
l'admission de Pappelante, a eu lieu entre 'appelante et
Pintimé le ler mai 1929 est-elle un renouvellement pur et
simple du contrat pour une autre année ou pour une période
indéfinie?

Sur ce point, comme 'a exposé clairement monsieur le
juge St-Germain dans ses notes, la doctrine francaise con-
temporaine ne saurait nous aider, vu les divergences capi-
tales qui existent entre le Code Napoléon et le notre. L’ar-
ticle 1667 de notre Code civil dit que le contrat de louage
de service personnel ne peut étre que pour un temps limité,
ou pour une entreprise déterminée, reproduisant pratique-
ment larticle 1780 du Code Napoléon. Nos codificateurs
ont cependant ajouté un deuxiéme paragraphe qui ne se
trouve pas au code francais en disant que ce contrat de
louage de service “peut &étre continué par tacite reconduc-
tion”.

L’honorable juge Dorion dit fort bien dans ses notes que
ce n'est pas un bail continué, mais un bail renouvelé.
D’aprés Larousse, reconduction veut dire renouvellement.
Je crois, comme 1’honorable juge Ramsay dans la cause de
City of Montreal v. Dugdale (1) que

If it be reconduction, the parties must be put in the same position in
which they were before, else the law would presume a different bargain.
This would be an tllogical operation.

En France, 'article 1780, non seulement ne pourvoit pas
expressément & la tacite reconduction du louage de service,
mais la loi du 27 décembre 1890 dit que le louage de service,
fait sans détermination de durée, peut toujours cesser par
ia volonté d’une des parties contractantes, sauf indemnité,
qui doit étre fixée en tenant compte de certains éléments
énumérés dans l'article.

Nous sommes en présence d’'une espece toute particuliére
dans laquelle les parties ont conduit le procés et 'enquéte
de maniére a restreindre les tribunaux 3 la décision d’une
seule question: si engagement originaire a été fait pour un

(1) [1880] 25 L.CJ. 149, at 155.
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an, la tacite reconduction a-t-elle eu lieu pour une période 1982

indéterminée ou pour une année additionnelle? AsBESTOS
S’il s’agissait, dans Pespéce, d’'un contrat originaire pour Comi‘;?f o

une période de plus d’'une année, et en conséquence d’'une o

reconduction, d’un renouvellement possible, pour une nou- —

. , P . . Cannon J,

velle période dépassant une année, il nous faudrait examiner ~ ___

et décider Papplication, par analogie ou autrement, de la

régle de larticle 1609 & la tacite reconduction prévue par

Particle 1667. Il n’est pas nécessaire de décider cette ques-

tion dans la présente cause. Pour moi, il n’y a pas de doute

que le renouvellement, d'un contrat d’un an doit étre pour

une nouvelle année.

La tacite reconduction qui a eu lieu en mai 1929 a renou-
velé les obligations des parties pour une nouvelle période
d’'un an. En France, on a été obligé de recourir, par analo-
gie, aux articles 1758, 1759 et 1760 du Code Napoléon, pour
déterminer la durée du louage de services continus du con-
sentement tacite des parties. Or, comme le fait remarquer
monsieur le juge St-Germain, ’article 1738 du Code Napo-
1éon, qui correspond 4 I’article 1609 de notre Code civil, con-
trairement & ce dernier, dit que si, & I'expiration des baux
écrits, le preneur est laissé en possession, il s’opére un nou-
veau bail dont V'effet est réglé par 'article relatif aux loca-
tions faites sans écrit, c’est-a-dire sans durée indiquée, et ol
I'une des parties ne peut donner congé 4 'autre qu’en obser-
vant les délais fixés par I'usage des lieux. Notre code, au con-
traire, contient des régles précises quant & la durée de Yoc-
cupation, méme sans bail, par simple tolérance du proprié-
taire, et quant aux effets de la tacite reconduction. Le
Code Napoléon, de propos délibéré, vu la multitude des cou-
tumes existant dans les différentes provinces de France, a
simplement référé & l'usage des lieux. Vo. Motifs du Code
civil, ler vol. Page 636 (Paris 1855).

Il nous faut done éviter I'application des commentateurs
du Code Napoléon, et de la législation encore plus récente
du travail en France, et nous en tenir au texte de notre code
et & notre jurisprudence. Je crois appliquer 1’'un et Pautre
en disant que le contrat annuel intervenu en mai 1927 s’est
renouvelé en 1928 pour un an, et en 1929 pour une autre
année expirant le ler mai 1930.
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Josz Reste la derniére question soulevée par 'appelante, 3
Assesros  savoir que le jugement doit étre réduit de $225.00, la diffé-
C°“’ﬂ;‘f’°“ rence entre le montant de son salaire avec 'appelante et
v. celui qu’il recevait en avril 1930.

Coox. Je crois que, le 24 avril 1930, date de 'institution de 1’ac-
Cannon J. tjon, la mesure des dommages qu’il réclamait était suffisam-
" ment établie, vu qu’il était employé pour jusqu’d la fin
d’avril 1930 & un salaire moindre que celui qu’il aurait regu
§’il n’avait pas été congédié prématurément par I'appelante.
Quand l’action fut prise, il endurait la réduction de salaire
qu’il avait dii accepter pour tout le mois d’avril alors cou-
rant, sans reméde possible. Il s’agit d’ailleurs de 'apprécia-
tion des dommages, et il n’y a pas lieu d’intervenir. Il ne
s’agit pas d’une action pour salaire réclamé pour une période
non expirée. Le demandeur a pu, quelque mois aprés son
renvoi, obtenir un nouvel emploi et il avait droit, dés que
sa situation s’était de nouveau stabilisée, de venir devant la
cour pour démontrer les dommages dés lors assurément cau-
sés par la rupture du contrat. Il est évident que si I'on
avait plaidé et prouvé qu’il aurait été physiquement inca-
pable dans cette derniére semaine du mois d’avril 1930 de
gagner aucun salaire, cette circonstance aurait pu étre prise
en considération par le premier juge. Mais en appliquant la
régle: De minimis non curat pretor, je ne crois pas qu’il y
ait lieu de modifier le jugement pour cette raison, qui n’a

pas, d’ailleurs, été spécialement plaidée.
Je suis donc d’avis que P'appel doit étre renvoyé avee

dépens.
Appeal allowed with costs.

Solicitors for the appellant: Mitchell, Ralston, Kearney &
Duquet.

Solicitor for the respondent: E. Languedoc.
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PROVINCIAL TRANSPORT COM-| o
PANY (INTERVENANT) .............. PPRLLANT; *Qot. 20.25.

AND

MONTREAL SIGHT SEEING TOURS
LIMITED (PLAINTIFF)
AND

GENERAL MOTORS PRODUCTS OF
CANADA LTD. (DEFENDANT)

AND

MONTREAL SIGHT SEEING TOURS
LIMITED (CoNTESTANT)

} RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Sale—Deed—Sale of undertaking as “going concern”—Certain rights and
things specifically mentioned—Claim against third party—W hether
included in the sale.

When, in a deed of sale, an autobus company “ conveys, sells, assigns and
transfers to the purchaser the whole of its enterprise and undertaking
as a going concern, including its good will and clientele ” and further
specifically mentions as sold certain equipment and parking rights,
such a sale includes a contract with a third parly, as an accessory of
and as forming part of the enterprise; and a claim made in respect of
said contract also forms part of the rights and interests assigned and
transferred, together with any action already brought to enforce that
claim. If, at the time of the sale, the astion against the third party
by the vendor be pending before the courts, the purchaser has the
right to substitute himself to the plaintiff vendor by way of inter-
vention, and deal with the case as he thinks fit.

APPEAL from the decision of the Court of King’s
Bench, appeal side, province of Quebec, reversing the judg-
ment of the Superior Court, Surveyer J. and maintaining
respondent’s contestation of the mterventlon filed by the
appellant company.

The material facts of the case and the questions at issue
are stated in the judgment now reported.

Thomas Vien K.C. for the appellant.
P. Bercovitch K.C. and J. J. Spector for the respondent.

*PresENT :—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
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The judgment of the court was delivered by

Cannon J—This appeal is asserted from the unanimous
judgment of the Court of King’s Bench for the province
of Quebee, which set aside the judgment of the Superior
Court in favour of the intervenant, which declared that
respondent, on the 28th November, 1928, sold to Louis P.
Gélinas his whole undertaking as a going concern and fur-
ther all his rights, title and interest whatsoever in all mov-
able property forming part of its undertaking; that the
said Gélinas, on the 28th November, 1928, transferred his
rights to J. E. Savard; that, on the 27th November, 1928,
the said J. E. Savard had transferred all such rights to the
appellant; that on the date on which the appellant ac-
quired the rights and assets of the respondent, the present
action was pending before the court; that appellant auto-
matically acquired all the respondent’s rights against the
defendant in the present action.

As appears from the above, the whole question to be
determined is whether or not the intervenant did, on or
about November 28, 1928, acquire from plaintiff its claim
against defendant and whether or not, as a consequence, it
is authorized to substitute itself to plaintiff and deal with
it as it thinks fit.

The Provincial Transport Company purchased, not from
respondent, but from J. Ernest Savard, under the following
deed:

‘Whereas the vendor has previous to this date entered into various
contracts of sale in favour of the present vendor as purchaser whereby he
has acquired as a going concern various organizations for the operation
of autobus transportation and sightseeing service throughout the prov-
ince of Quebec; and

Whereas the company-purchaser was incorporated on the 22nd of
November, 1928, for the purpose of carrying on the business of operating
omnibusses, sightseeing busses, cabs, taxicabs and other vehicles, and of
carrying on the business of runninz motor busses and motor trucks both
on regular routes and for special trips, and of acquiring franchises or
rights to operate the same, with an authorized capital divided into twenty
thousand (20,000) shares having no nominal or par value 2nd into twenty
thousand (20,000) Six per cent (6%) non-cumulative preference shares of
the par value of one hundred dollars (8100) each.

Now, therefore, it is hereby agreed by and between the parties as
follows:—

1. The vendor sells and the company-purchaser purchases all the
vendor’s rights, title, interest and good-will whatsoever in the various
contracts of sale entered into by various individuals and companies carry-
ing on the operation of autobus transportation and sightseeing servieces, in
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favour of the present vendor as purchaser, which said contracts, in each
case, transfer to the present vendor the whole of the enterprise and
undertaking of the respective vendors mentioned therein, the said con-
tracts of sale being enumerated in the schedule annexed hereto, * * *

2. The company-purchaser hereby acknowledges the receipt of the
original contracts of sale set forth in the schedule mentioned above, which
contracts have been delivered to it previous to this day.

One of the contracts enumerated in the schedule annexed
to the memorandum of agreement was one with the com-
pany respondent therein acting and represented by its presi-
dent and its treasurer, thereunto duly authorized by a
resolution of the shareholders of the company adopted at a
regularly constituted meeting held on the 24th day of No-
vember, 1928, of which a certified copy annexed to the con-

tract reads as follows:—

It was regularly moved, seconded, and unanimously carried, that an
offer of sale made by J. Ernest Savard of the entire assets of the com
pany for cash consideration of forty thousand dollars (840,000) be and is
hereby accepted, and that the president Mr. W. N. Karp, and the
treasurer, R. Rutenberg, be hereby authorized on behalf of the company
to sign any documents necessary for the completion of the sale.

These duly authorized officers of the respondent signed a

contract which contains the following:

Whereas the company-vendor is at present carrying on a system of
sightseeing tours and the operation of sightseeing autobuses in the city
of Montreal; and

Whereas the said company-vendor is authorized by its charter to sell
its enterprise, franchises and rights, in whole or in part, for such con-
sideration as may be deemed advisable; and

Whereas the purchaser is desirous of purchasing the whole of the
undertaking of the company-vendor as a going concern,

Now, therefore, it is hereby agreed by and between the parties as
follows:

1. The company-vendor conveys, sells, assigns and transfers to the
purchaser, hereby accepting, the whole of its enterprise and undertaking
as a going concern, including its good-will and clientele and, in particular,
the company-vendor hereby sells, conveys, assigns and transfers to the
purchaser all its rights, title and interest whatsoever in the following
equipment, namely:

“(a) Three (3) autobuses, namely:

Number of
Autobus Passengers Series  Engine Year
1. Reo Sedan 25 .. .. .. .. ..S.D. 679 C18656 1928
1. Reo Sedan 24 .. .. .. .. .. 59587 1926
1. Reo Sedan 24 .. .. .. .. .. 94937 1926

“(b) All the accessories and autobus parts actually possessed by it
and all moveable property of any nature whatsoever composing and form-
ing part of the undertaking presently carried on by the company-vendor;

“(¢) Two (2) parking permits allowing it to park its cars at the cor-
ner of Metcalfe and St. Catherine streets, in the city of Montreal, and
at the corner of Peel and Cypress streets, in the said city;
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2. The company-vendor further undertakes to do all in its power to
transfer and assign to the purchaser all licences, permits or franchises of
any nature or kind whatsoever presently held by it in connection with
the operation of its undertaking.

3. The present sale is made for and in consideration of the sum of
forty thousand dollars (840,000), which has been paid cash this day, and
the company-vendor hereby acknowledges having received the said sum
from the purchaser and gives a full and final discharge therefor.

4. The company-vendor declares that the only debts due by it do not
exceed in amount the sum of six thousand dollars ($6,000), and the com-
pany-vendor undertakes to pay the said sum not later than the 15th of
December, 1928, it being understood between the parties that the pur-
chaser will not be held responsible for any debts incurred by the com-
pany-vendor prior to signing of the present agreement.

5. The said company-vendor hereby undertakes and agrees to sign
and execute all deeds, documents, matters and things which are convenient
or necessary, or which counsel may advise for more completely and
effectually carrying out the intention of these presents, and for vesting
in the purchaser the property comprised in this agreement.

6. The present sale shall take effect from the date hereof and the
purchaser shall, from the signing of these presents, have possession of the
whole of the enterprise and undertaking above mentioned.

The trial judge gives the following reasons for his finding
in favour of the intervenant (present appellant):

Considering that what the resolution intends plaintiff to sell, and
the purchaser intends to buy, is “the entire assets” of the company
plaintiff; that is that no sort of assets, whether corporeal or incorporeal,
was excluded from the said sale (Words and phrases judicially defined,
10th series, Vo. Assets; 3rd series, Vo. Entire:).

Considering that the preamble of the contract entered into between
the parties states that the purchaser is desirous of purchasing the under-
taking of the company-vendor as a going concern;

Considering that by clause 1 of the said contract, “ The company-
vendor conveys, sells, assigns and transfers to the purchaser, hereby
accepting, the whole of its enterprise and undertaking as a going con-
cern, including its good-will and clientele ”;

Considering that subsequently to the said agreement, the president
of the plaintiff company, who was its prinecipal representative, handed to
the purchaser’s assignee the charter and minute book of the plaintiff com-
pany; that the said charter and minute book were secured for the pur-
pose of securing a surrender of plaintiff company’s charter; that what-
ever may have been the outcome or legality of such negotiations, they
show that the parties intended a complete transfer of plaintiff’s assets of
whatever nature, plaintiff, by the said contract, assuming its own liabil-
ities;

Considering that rules of interpretation cannot be invoked to restrict
the scope of a contract when the words used and the parties’ behaviour
show no intention to restrict it;

It might be added that, under its charter, the company-
respondent was authorized to dispose, by lease, sale or
otherwise, of the business, assets and undertaking of the
company, or any part thereof.
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The Court of King’s Bench, however, has reached the
conclusion that the plaintifi’s claim against the General
Motors Products of Canada, Ltd., was not included in the
above sale, for the following reasons:

Considering that the appellant’s claim for damages against General
Motors as set forth in its action is not expressly mentioned in the said
contract of sale nor is it included by implication among the rights and
things or categories of rights and things specifically mentioned; in par-
ticular it is not part of the equipment set forth in paragraphs “a” and
“¢” of the clause hereinabove quoted, nor does it form part of the auto-
bus accessories or parts referred to in paragraph “b”;

Considering that the said claim is for the return of moneys paid and
for the loss of profits which the appellant pretends would have been
earned for it by autobus contracted for, if it had been delivered by the
defendant as stipulated, and if such profits had been earned they would
have been distributed to the shareholders or held in reserve for dividend
purposes and so would not have formed part of the enterprise and under-~
taking carried on by the appellant at the.time of the sale to the
respondent;

Considering that the said claim was not at the time of the sale estab-
lished as being an asset of the appellant, and that whether it will eventu-
ally prove to be an asset or a liability is contingent upon whether the
action will be successful or not, and so it could not be included in the
moveable property of the appellant which composed or formed part of
its undertaking at the time of the sale;

Considering, therefore, that the said claim or right of action was not
transferred by the sale to the respondent and that its intervention in the
said action js unfounded:

It seems to me that the wording of the resolution, the
preamble of the contract, and the first clause of the con-
tract, mentioning the whole of the enterprise and under-
taking as a going concern and all moveable property of any
nature whatsoever composing and forming part of the un-
dertaking then carried on by the company respondent is
clear and unambiguous, if one is to give the words their
ordinary meaning. The Court of King’s Bench limits the
scope of the deed to the particulars: three autobuses, all
their accessaries and autobus parts then possessed by the
respondent, together with the two parking permits.

This interpretation, to my mind, goes against the well
known rule which is embodied in 1021 C.C.

When the parties in order to avoid a doubt whether a particular case
comes within the scope of a contract, have made special provision for
such case, the general terms of the contract are not on this account re-
stricted to the single case specified;

and also against the other found in article 1018:

All the clauses of a contract are interpreted the one by the other,
giving to each the meaning derived from the entire act.
57626—3
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The application of these two articles, however, must be
tempered by article 1020:

However general the terms may be in which a contract is expressed,
they extend only to the things concerning which it appears that the
parties intended to contract.

It appears by the title deed of the intervenant company
that it purchased Savard’s right, title, interest and good-
will whatsoever in the contract signed by the respondent
which, as represented to the appellant, was transferring to
Gélinas and Savard, the whole of the enterprise and under-
taking of the respective vendors as a going concern. The
contract entered into between the appellant and the Gen-
eral Motors Products of Canada, Ltd., which forms the
object of the original action into which the appellant wishes
to intervene, was transferred to the appellant as an acces-
sory of and as forming part of the enterprise and under-
taking of the respondent; and the claim made in respect of
the said contract must, in our opinion, also form part of
the rights and interests assigned and transferred to the
appellant for the cash consideration of $40,000.

Moreover, the contract with the General Motors Prod-
ucts, basis of the present action, is essentially connected
with the business undertaking of the plaintiff, has not yet
been resiliated and therefore is still in existence. Plaintiff’s
declaration sets forth their demand as follows:

Wherefore plaintiff prays that the contract entered into between the
parties and herewith filed as plaintiff’s exhibit P-1 be resiliated for all
purposes of law and that the defendant be condemned to pay and satisfy
unto the plaintiff the said sum of $5,960 damages, a further sum of $500
in cash paid to the defendant at the time that the said contract was
entered into, the return of the Packard Twin Six motor car with two
bodies, or the value thereof, to wit, $300, and a further sum of $1,300 the
difference between the price he was to pay the defendant for the bus in
question, and the price he is obliged to pay for a new bus of a similar
kind, or a total in all of eight thousand six hundred and sixty dollars
($8,660), the whole with interest from date of service hereof, and all costs.

If the purchasers of the transportation business of the
respondent deem it advisable to withdraw the demand for
cancellation and damages, and will rather carry out this
agreement, or substitute thereto another agreement with
the General Motors Products of Canada, Ltd., it seems to
me that the letter and the spirit of the sale, for which the
respondent received $40,000 cash, would entitle the inter-
venant to their conclusions, and that the trial judge was
right when he declared the intervenant to be, for the pur-
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poses of this suit, in all the rights of the plaintiff in the
present action; that the transfer of rights from plaintiff to
Gélinas and Savard and from the latter to the intervenant
did include all the plaintiff respondent’s right in the present
action and allowed intervenant to follow up, in plaintiff’s
place and stead and to the exclusion of plaintiff, the last
valid proceeding originally had in the suit.

I would therefore maintain the appeal and restore the
judgment of the Superior Court with costs against respond-
ent in the Court of King’s Bench and here.

Appeal allowed with costs.

Solicitors for the appellant: Vallée, Vien, Beaudry, Fortier
& Mathieu.

Solicitors for the respondent: Bercovitch, Cohen & Spector.

CLARENCE L. DOWSLEY (PLAINTIFF)....APPELLANT;
AND

BRITISH CANADIAN TRUST COM-

PANY (DEFENDANT) ................ } RESPONDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Contract—Construction—Claim, under agreement, to possession and con-
trol of theatre property—Claimant suing his assignors’ trustee in bank-
ruplcy for damages for dispossession by trustee—Nature, purpose and
effect of the agreement, and extent of claimant’s rights and security
thereunder—Bankruptcy Act, RS.C., 1927, c. 11, ss. 64, 54— Change
of possession” of chattels (Bills of Sale Act, Alta, 1929, c. 12, 5. 2
(b)).

Appellant, claiming that he was entitled to possession and control of
theatre property under an agreement with B. & H., and that respond-
ent, to whom B. & H. had made an assignment under the Bankruptcy
Act, had wrongfully dispossessed him, sued respondent for damages.

Held (affirming, Crocket J. dissenting, the judgment of the Appellate
Division, Alta., 26 Alta. L.R. 393): On construction of the agreement,
appellant’s personal interest in the equitable interest assigned by the
agreement to him was, at most, to hold it as his security for the 5%
of the gross receipts which he was to receive for his wages as man-

*PreseNT :—Rinfret, Lamont, Smith, Cannon and :Crocket JJ.
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ager. His contract for services as manager ended with the assign-
ment in bankruptcy. He would have no right to retain possession of
the property to enforce a contract for personal services (Stocker v.
Brockelbank, 20 L.J. Ch. 401; Frith v. Frith, [1906]1 A.C. 254); his
only remedy being an action for damages for breach of contract
(Ogden v. Fossick, 4 DeG. F. & J. 426). (As to provision made in
the agreement for the payment of a debt of B. & H. to one Hoar
(who was not a party to the agreement or the action)—it was very
doubtful if that provision made the property in appellant’s hands a
security for that debt. Appellant, who was suing only for his own
personal damages, could not rely on any rights of Hoar. Moreover,
if the agreement and transfer was to secure Hoar’s account, it was for
that purpose fraudulent and void as against respondent). Appellant,
after the assignment in bankruptcy, had no personal right to pos-
session, either of the realty or chattels. Further, as to the chattels,
there was not such a “change of possession” as defined by the Bills
of Sale Act, Alta.; moreover, respondent was protected by the pro-
visions of s. 54 of the Bankruptcy Act.

Per Crocket J. (dissenting): The agreement was not essentially a con-
tract for personal services. Its terms, as well as the whole evidence
as to the acts and conduct of the parties under it, indicated rather
that its main purpose was to vest in appellant all the title and in-
terest of B. & H. in the property, and to transfer to him the actual
possession and complete control thereof, in order that the business
might be placed on a profitable basis in the interest and for the benefit
of both parties. If appellant was in any sense an agent of B. & H.
under the agreement, it was an agency created to secure some benefit
to him beyond his mere remuneration as agent, and therefore an
agency irrevocable until its purposes were fulfilled. B. & H. had no
right to interfere with appellant’s possession and control until com-
pletion of the payments on Hoar's account (for which appellant was
personally liable) and the fulfillment in other respects of the agree-
ment; (Frith v. Frith, supra, and Ogden v. Fossick, supra, distin-
guished) ; nor, unless the agreement was impeachable as a fraud upon
creditors, had respondent any right so to interfere. (Ez parte Holt-
hausen; In re Scheibler, LR. 9 Ch. App. 722, at 726). The agree-
ment was not impeachable under s. 64 of the Bankruptcy Act, as no
intent to hinder, delay or defeat creditors or to give a preference could
properly be imputed. S. 54 of said Act did not apply.

APPEAL by the plaintiff from the judgment of the
Appellate Division of the Supreme Court of Alberta (1),
dismissing his appeal from the judgment of Ewing J. dis-
missing his action for damages for dispossessing him of
certain theatre property. The material facts of the case

(1) 26 Alta. L.R. 393; [1932] 2 W.W.R. 601; [1932] 4 DL.R. 97; 14
CBR. 53.
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are sufficiently stated in the judgments now reported. The
appeal was dismissed with costs, Crocket J. dissenting.

J. B. Barron for the appellant.
O. M. Biggar K.C. and M. B. Gordon for the respondent.

The judgment of the majority of the court (Rinfret,
Lamont, Smith and Cannon JJ.) was delivered by

SMmite J.—James A. Booth and Cecil J. Hughes owned
and were operating a motion picture theatre at Macleod,
Alberta, under the firm name of Booth & Hughes.

Business became bad, and they were running without
making any profit, and were unable to pay their debts.
They had purchased from the Canadian Orchestraphone
Limited, of which the appellant was manager, a sound
equipment called a Talkatone on a conditional sale agree-
ment which had been assigned to and discounted with one
C. M. Hoar, on which there was a balance unpaid of $970.

Under these circumstances they opened negotiations with
the appellant, an electrical engineer engaged in the motion
picture business at Calgary and having an interest in a
circuit of some thirty theatres, giving him, as he claims,
apart from his personal experience and ability, the advant-
age of a large buying power and facilities for the economi-
cal and effective operation of theatres. On October 24,
1931, the appellant visited Booth and Hughes at their re-
quest, when they arrived at an agreement which the appel-
lant, on his return to Calgary, reduced to typewriting,
dating it 25th October, 1931, and sent by letter, Exhibit
2, dated 25th October, 1931, to Booth and Hughes, request-
ing them to sign and return it, stating that on receipt of it
he would sign and return to them their copy. This letter
has the following paragraph: V

Referring to subsection 6 of paragraph 6 of the agreement and para-
graph 7, you will retain the full amount, this letter being your authority,
but in accordance with our conversation, do not let the film companies
know of this.

The date on the agreement was altered to 4th Novem-
ber, 1931, and signed by Booth and Hughes and returned
to Dowsley, who says he received it on the 2nd November.
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The following is the agreement, Exhibit 3:

AGREEMENT
“JAB” “EJH.”
4th November
THIS AGREEMENT MADE this 26tk day of Octebes,

1931

Between:

BOOTH & HUGHES theatre operators, of the Town of Macleod, in
the Province of Alberta, of the Party of the First Part, herein-
after called

“BOOTH & HUGHES”
and:

C. L. DOWSLEY, of the City of Calgary, in the Province of Alberta,
the Party of the Second Part, hereinafter called,
“THE MANAGER.”

WHEREAS Booth & Hughes, operating the Empress Theatre in the
Town of Macleod, in the Province of Alberta, are indebted to C. M. Hoar,
of the City of Calgary, for certain amounts owing on talking picture
equipment, which amount is now all in arrears, and whereas Booth &
Hughes are unable to pay any of this money at the present time, and
whereas Booth & Hughes are purchasing the said Empress Theatre under
an Agreement of Sale, there being considerable balance still owing on said
Agreement of Sale and to avoid being forced out of business by seizure
which might be forced by the said C. M. Hoar, with the consequent loss
of all money invested to date in the Empress Theatre by Booth & Hughes,
it is agreed as follows:

1. Booth & Hughes hereby assign their complete equity in the said
Empress Theatre Building and Equipment to C. L. Dowsley, Manager,
Party of the Second Part.

2. Date of possession of the said theatre by the manager shall date
from November 4th, 1931, at which time the manager shall assume com-
plete control.

3. The manager shall not be responsible for any debts contracted by
Booth & Hughes nor shall he assume any film contracts made by Booth
& Hughes.

4. Upon completion of payments on C. M. Hoar’s account and ful-
fillment of all other terms of this agreement, but in no event under three
years, the manager then agrees to make a new agreement with Booth &
Hughes, returning to them their equity in the Empress Theatre as trans-
ferred to C. L. Dowsley, the manager, by this Agreement.

5. Proceeds from sale of Amusement Tax tickets shall be deposited
daily in separate account “In Trust for Amusement Tax Return.”

6. Gross receipts from the operation of the theatre exclusive of amuse-
ment tax will be deposited daily in trust account to the credit of the
Empress Theatre, and withdrawals from this account will be made as
follows:

1. In payment of film, express and advertising.

2. In payment of electric service, water and heat.

3. Payment of $50 per month to C. M. Hoar.

4. Payment of 5% of gross receipts to the manager.
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5. Payment of other expenses, such as taxes, interest, licences,
payments on property and equipment and miscellaneous theatre
expense.

6. Balance divided equally between Booth & Hughes and the
Manager.

7. Booth & Hughes will give their services to the Empress The-
atre for one year, without any additional charge other than amounts
they may receive under subsection 6 of this agreement.

8. This agreement has been made in consideration of the sum of
One Dollar ($1.00) in hand paid, by each party hereto to the other
party hereto, receipt whereof is hereby acknowledged, and in con-
sideration of the premises and covenants hereinbefore set forth.

“J. A, BOOTH”
“E. J. BOOTH”
BOOTH & HUGHES.
Witness:
“C. H. Cooney ”
“C.L. DOWSLEY"”
C. L. DOWSLEY.
“F. D. Cook”

(As to signature of C. L. Dowsley).

Before signing and returning this agreement to Dowsley,
Booth & Hughes, on 28th October, 1931, executed a trans-
fer of the theatre property to one Augustus T. Leather, in
which the consideration is stated to be $7,582, made up by
the transferee, Leather, assuming two mortgages on which
there was owing $4,576 and $2,080 respectively, and an
amount of $926 for insurance, taxes and other charges as-
sumed by the transferee.

They also made a bill of sale to Leather, bearing date
the 31st day of October, 1931, of the equipment in the the-
atre, reciting that all of the lot, buildings and equipment
had been sold as a going concern by Booth and Hughes to
Leather for $8,882. These documents were duly registered.

On the 28th day of October, 1931, Leather made a lease
to Booth and Hughes of the land, theatre and equipment
for a term of one year and three days from the 28th day of
October, 1931, at a yearly rental of $1,200.

The appellant was not informed of this sale to Leather
and lease to Booth and Hughes, and therefore did not
realize that the change of date in the agreement from 25th
October, 1931, to 4th November, made the agreement sub-
sequent to these transactions with Leather. He therefore
claims that this sale and lease was a fraud upon him and
also a fraud on creditors. He is, however, not in a position
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to ask relief here upon these claims, because he has not sued
to set aside the transaction, either on his own behalf or on
behalf of creditors, and Leather is not a party.

On learning of the transactions with Leather, on the 4th
December, 1931, the appellant drew a rider to agreement of
4th November, Exhibit 9, and had same signed by Booth
and Hughes. This rider reads as follows:

Macreop, Avra., December 4th, 1931.
RIDER TO AGREEMENT DATED NOV. 4th, 1931, made between
Booth & Hughes, of Macleod, Alta., and C. L. Dowsley of Cal-
gary, Alta.

(@) C. L. Dowsley shall have the right to cancel this agreement at
any time without prior notice, and shall be entitled to withdraw
from all active operation or interest in the Empress Theatre, and
shall not be liable for any debts from the operation of the said
theatre, except for monies received over and above the amount
of expenditures made.

(b) C. L. Dowsley shall have the right to make arrangements for the
installation of sound-on-film reproducing equipment on a rental
basis, and it shall be understood that Booth & Hughes shall have
no interest in this equipment whatsoever and that it may be
removed at any time, without prior notice, either by C. L. Dows-
ley or the Installing Company, or by both.

(c) All monies expended by C. L. Dowsley on account of the opera-
tion of the Empress Theatre, either in operation repairs or main-
tenance, over and above the monies received in receipts, shall
constitute a direct debt on the part of Booth & Hughes to C. L.
Dowsley.

This RIDER shall be read and construed as being part of, and
forming part of the above mentioned agreement betweem Booth
& Hughes and C. L. Dowsley, dated Nov. 4th, 1931.
Booth & Hughes
Per: “J. A. Booth.”

d

~

Witness:
“C. Cooney,” Macleod.

On 22nd December, 1931, Booth and Hughes made an
assignment under the Bankruptcy Act to the respondents.
On the same day, Mr. Leather went to the theatre and
took possession of the cash on hand from the cashier, Mrs.
Cook, and gave a receipt for it on behalf of one Kirk; but
the evidence shows that neither Leather nor Kirk had any
authority to act for the respondents at that time. Notice
of their appointment as Custodians was first received from
the Official Receiver on the morning of the 23rd, and, after
this, on the same day, Shearer, for respondents, notified
Kirk to take possession of the property of the assignors on
their behalf, which was done.
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After the respondents had received notice of their ap-
pointment as Custodians, and before telephoning Kirk to
take possession, the appellant demanded from them pos-
session of the property, claiming to be entitled to same
under the agreements cited above. This was refused, and
appellant sues, on his own behalf, the respondents in their
capacity as a legal entity, and not as liquidators, for dam-
ages caused to him by what he claims to have been wrong-
ful dispossession by the respondents.

His right to possession, if any, rests entirely upon the
terms of the written contract as modified by the letter, Ex-
hibit 2, and the rider, Exhibit 9, set out above. By these
documents, Booth and Hughes purported to assign their
complete equity in the Empress Theatre building and
equipment to the appellant, the date of possession being
from 4th November, 1931, at which time the manager
(appellant) is to assume complete control.

It is argued on behalf of the appellant that, by virtue
of section 4 of the agreement, he held the equitable interest
in the theatre assigned to him as security for the payments
to Hoar and fulfilment of all other terms of the agreement.
The appellant is suing for his own personal damage, and
must base his action on his own personal rights under the
contract. He does not, by the contract, agree to advance
any moneys, and if he did advance moneys, as he claims,
they became, as provided by the rider, a direct debt of
Booth and Hughes to him; but there is no provision that
the equitable interest assigned to him is to be held as
security for repayment of such advances.

If the appellant, as he claims, holds the equitable interest
assigned to him as security for any personal interest that
he has under the contract, that interest is the five per cent.
of gross receipts that he is to receive for his wages as man-
ager, and which is made the fourth charge on these gross
receipts. The first and second charges are for the expenses
of running the theatre, for which Booth and Hughes alone
were liable. The third charge is for the payment of $50
per month to Hoar; the fifth is again for payment of other
expenses connected with the theatre, for which Booth and
Hughes alone were liable; the sixth is for the balance of
gross receipts, all of which, by appellant’s letter, Exhibit
2, were to go to Booth and Hughes.
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At most, therefore, the appellant’s interest in the equit-
able interest assigned to him was to hold it as his security
for his wages as manager; that is, for the five per cent. of
gross receipts. His contract for services as manager came
to an end with the assignment, and, as pointed out by Mr.
Justice Clarke in his reasons, the cases of Stocker v. Brock-
elbank (1), and Frith v. Frith (2), show that the appel-
lant would have no right to retain possession of the prop-
erty to enforce a contract for personal services. He would
be left to his action for damages for breach of the contract
as his only remedy. Ogden v. Fossick (3).

When Mr. Justice Clarke remarks that the contract was
simply one of hiring and of service, he is no doubt refer-
ring to the contract so far as it concerned the appellant’s
personal interest. It is argued, howevar, that the contract
amounts to more than a mere contract of hiring and ser-
vice. This argument is grounded on the provision made
for payment of Hoar’s account. The appellant, by the con-
tract, was to be a manager in complete control, so that he
was to receive, and to be accountable for, the receipts; and
the contract simply provides for the order in which he was
to disburse these receipts. It is very doubtful if the pro-
vision, that in the third place $50 a month was to be paid
to Hoar, made the property in the appellant’s hands a
security for Hoar’s debt. Hoar is not a party to the agree-
ment, and the appellant is not suing to enforce the security
on Hoar’s behalf; he is suing for his own personal dam-
ages, and cannot rely on any rights of Hoar, who is not a
party to the action. Moreover if, as appellant contends,
the agreement and transfer of the property of the bank-
rupts was to secure Hoar’s account, the terms of the docu-
ment itself show that it was for that purpose fraudulent
and void as against the liquidator.

The appellant therefore, as has been found by the learned
trial judge and the majority of the judges in the Appellate
Division, had no personal right to possession after the as-
signment was made.

As to the assignment to the appellant of the chattels be-
longing to Booth and Hughes, the same rule would apply,
and in addition it is evident, as pointed out by Mr. Justice

(1) (1851) 20 L.J. Ch. 401. (2) [1906] A.C. 254.
(3) (1862) 4 De GF. & J. 426, 45 E.R. 1249.
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Clarke, that there was not such a change of possession as
is defined by the Bills of Sale Act, namely, such change of
possession as is open and reasonably sufficient to afford
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by the provisions of sec. 54 of the Bankruptcy Act.
The appeal is therefore dismissed, with costs.

Crocker J. (dissenting).—With all deference, I find my-
self unable to agree with the interpretation which the judg-
ment appealed from places on the agreement entered into
between the appellant and Booth & Hughes, viz: that it
was essentially a contract for personal service. In my opin-
ion, its terms—as well as the whole evidence regarding the
acts and conduct of the parties under it—indicate rather
that its main purpose was to vest in Dowsley all Booth &
Hughes’s title and interest in the theatre property and its
equipment, and to transfer to him the actual possession and
complete control thereof, in order that the business might
be placed on a profitable basis in the interest and for the
benefit of both parties. No doubt the taking over of pos-
session and complete control had the effect of conferring
managerial powers on Dowsley, as the learned trial judge
put it, but not, I think, as a mere agent for Booth &
Hughes, with no other interest than the securing of five per
cent. of the gross receipts for his wages as manager.

Although, as pointed out by our brother Smith, Dowsley
did not expressly agree by the contract to advance any
moneys, it is apparent that it contemplated that substan-
tial sums of money should be advanced by him, as the evi-
dence shews substantial sums were, in fact, advanced by
him in the few weeks which elapsed between the date of the
agreement and rider and December 23, when the respond-
ent company went into possession under the bankruptey
assignment, in addition to the personal responsibility he
assumed for the installation of the new sound-on-film equip-
ment and the future supply of films, amounting together
to over $4,000. It is true that paragraph 3 of the agree-
ment of November 4th provided that Dowsley should not
be responsible for any debts contracted by Booth & Hughes,
nor for any film contracts made by them, but it is clear
that the intention was, once Dowsley took over the
possession and control, he and not they would provide
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the films. It is also true that clause (¢) of the rider of
December 4, which was executed after Dowsley discovered
the deception the firm had practised upon him by con-
veying their equity to Leather in all the theatre prop-
erty, and taking back from the latter a lease for one year
and three days, provided that all moneys expended by
Dowsley on account of the operation of the theatre over
and above the moneys received in receipts, should consti-
tute a direct debt on the part of Booth & Hughes to him,
but it is none the less significant for that reason of the
intention that Dowsley was to make advances of money
for these purposes.

These considerations, in my opinion, in themselves shew
that it was not intended that Dowsley should go into pos-
session as a mere agent or servant of Booth & Hughes.
There is no mention in the agreement of Dowsley himself
undertaking to render any personal services, any more than
there is of his undertaking to advance any money for oper-
ating expenses, or to pledge his credit for the supply of
future films—nothing beyond his description as “ the man-
ager.” While these words, no doubt, designate him as
manager of the Empress Theatre, they do not necessarily
import that he was to become manager merely as Booth
& Hughes’s servant and agent. As a matter of fact, the
only specific mention of personal services in the agreement
is found in clause 7 of paragraph 6, where Booth & Hughes
agree to ‘““give their services to the Empress Theatre for
one year,” without any additional charge other than the
amounts they may receive under clause 6—that is, from
any balance that might be left after payment of the sums
indicated in clauses 1, 2, 3, 4 and 5, which items cover, not
only all operating and miscellaneous expenses and Dows-
ley’s commission, but capital payments on property and
equipment and 850 per month on the C. M. Hoar lien note
indebtedness of $970, on which Dowsley was personally
liable. '

Apart from the question, however, as to whether Dows-
ley bound himself by the agreement to advance any
moneys or credits, which, as I have pointed out, the evi-
dence shews he did in fact do, the agreement unquestion-
ably did provide for the payment of the Hoar indebtedness,
for which he was personally liable, and is thus distinguish-
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able from the agreement dealt with in Frith & Frith (1),
which is so strongly relied upon by the respondent. In addi-
tion to this, clause 6 of paragraph 6 of the agreement pro-
vides for the equal division of the net profits after pay-
ment of the sums indicated in clauses 1 to 5, between Booth
& Hughes and Dowsley. It is true, that for some reason
or other Dowsley had, before the execution of the agree-
ment, promised to waive his right under this clause and
to allow Booth & Hughes the whole balance, on the under-
standing that they were not to let the film companies know.
The motive for the insertion of the clause in the agreement
is doubtful, but it would appear from the terms of the let-
ter to be found in the dealings of one or other of the parties
with the film companies. The fact remains, however, that,
notwithstanding the statement in the letter, both parties
afterwards executed the agreement. Whether, in the cir-
cumstances, clause 6, as it appears in the executed agree-
ment, or the letter, fixes the rights of the parties in respect
of the “balance” referred to, the letter clearly demonstrates,
not only that there was no thought of Dowsley acting
under the agreement as the mere servant and agent of
Booth & Hughes, but that he was the dominant authority,
who controlled even the terms of the agreement itself.
Moreover, the agreement must, I think, be interpreted in
the light of the admitted and indisputable fact that Dows-
ley was an electrical engineer, who had been engaged for

many years in the moving picture business and owned, .

operated or had an interest in an extensive circuit of moving
picture theatres throughout the provinces of Alberta and
Saskatchewan, and that this fact was well known to Booth
& Hughes. This would itself point to the unlikelihood of
his entering into an agreement to serve Booth & Hughes’s
interest solely for the remuneration provided—five per
cent. of the gross proceeds. It will be noted in this connec-
tion that clause 6 of the rider provided that Dowsley should
have the right to make arrangements for the installation
of sound-on-film reproducing equipment, and that Booth &
Hughes should have no interest whatsoever in this equip-
ment.

(1) [1906] A.C. 254.

125

1932
DowsLEY
v.
Brrmse |
CANADIAN
TRUST
CoMPANY.

Crocket J.



126
1932
A
DowsLEY
v.
BriTisH
CANADIAN
TrusT

COoMPANY.

Crocket J.

SUPREME COURT OF CANADA [1933

In my opinion, if Dowsley is to be regarded in any sense
as an agent of Booth & Hughes, under the terms of the
agreement, it was an agency which was created for the
purpose of securing some benefit to him beyond his mere
remuneration as such agent, and an agency which was,
therefore, irrevocable within the meaning of the passage
quoted and approved by Lord Atkinson from Story on
Agency in Frith v. Frith (1), until its purposes were ful-
filled.

With regard to the case of Ogden v. Fossick (2), referred
to in the judgments of both Clarke and Mitchell JJ.A., it
is to be observed that in that suit, which was one for spe-
cific performance, the defendant was the party who, in the
agreement, had both engaged his services and covenanted
to grant the lease of the coal wharf. In the case at bar
the agreement itself purported at least to assign Booth &
Hughes’s whole equity to Dowsley, who, it is claimed, was
the party who had covenanted to render the personal ser-
vice, and he was in actual possession and complete control
of the theatre under the terms of the agreement and
already had, as pointed out by MeGillivray, J.A., all that
a decree for specific performance could have given him. It
is not a question of whether he could have succeeded in
maintaining a suit against Booth & Hughes for specific per-
formance of their agreement to give him possession and
control of the theatre, had they refused to do so, but a
question of whether, he having gone into possession and

.assumed control, under the terms of the agreement, Booth

& Hughes, if they had not assigned, could have rightly
ejected him, failing any breach of the agreement on his
part.

If the view I have intimated be the correct view of the
agreement, Booth & Hughes had no right to interfere in
any way with Dowsley’s possession and control of the the-
atre property, until the completion of the agreed payments
on C. M. Hoar’s account and the “ fulfillment of all other
terms of the agreement” at least. The question directly
involved here is as to whether the trustee in bankruptcy
had any legal right to oust him of that possession and con-
trol. As to this, the dictum of James L.J., in Ez parte

(1) [1906] A.C. 254, at 259-260. (2) (1862) 4 De GF. & J. 426.
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Holthausen; In re Scheibler (1), quoted by MecGillivray
J.A., enunciates the governing rule of law as follows:

If a bankrupt or a liquidating debtor, under circumstances which are

not impeachable under any particular provision connected with his bank-
ruptey or insolvency, enters into a contract with respect to his real estate
for a valuable consideration, that contract binds his trustee in bankruptcy
as much as it binds himself.
So that, unless the agreement here in question is impeach-
able as a fraud upon Booth & Hughes’s creditors, the re-
spondent company as custodian in bankruptey would have
no more right to interfere with Dowsley’s possession and
control of the theatre than Booth & Hughes themselves
would have.

Regarding the contention that the agreement was fraudu-
lent and void under the Statute 13 Elizabeth and sec. 64 of
the Bankruptcy Act, whatever may be said of the convey-
ances which were arranged between Booth & Hughes and
Leather behind Dowsley’s back before the execution of the
Booth & Hughes-Dowsley agreement, I am of opinion that
no intent to hinder, delay or defeat other creditors can
properly be imputed to the latter, nor any intent to give
Hoar an undue preference over other creditors. Unlike the
conveyances to Leather, which made no provision for any
other creditor than Leather himself, the whole scheme of the
Dowsley agreement was to place the Empress Theatre busi-
ness on a paying basis so that the debts of Booth & Hughes
might be paid, not Hoar’s alone, as contended, but pay-
ments made as well on property and equipment. The pre-
amble of the agreement itself, which it is said indicates the
purpose only to give Hoar a preference, mentions as well
the balance owing on the agreement of sale of the theatre
itself.

In any event, before this or any court would be
justified in holding the agreement fraudulent under the
provisions of sec. 64 of the Bankruptcy Act, it must be
satisfied that it was made “with a view of giving such
creditor (Hoar) a preference over the other creditors” of
Booth & Hughes. For the reasons already indicated, I do
not think that any such finding is warranted. The pro-
vision that $50 a month was to be applied out of the re-
ceipts on account of the Hoar note, secured as it was by a

(1) (1874) LR. 9 Ch. App. 722, at 726.
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right of seizure, whereby Hoar could force the firm out of
business at any moment, was clearly one which gave Hoar
no advantage over his existing security.

Section 54 of the Bankruptcy Act has no application, I
think, to a case of this kind, where the debtor had wholly
divested himself of his equity and possession and control
of the property involved.

For all these reasons, some of which have been discussed
more fully by McGillivray J.A., in his dissenting judgment,
I have come to the same conclusion as he upon the whole
case, and would therefore allow the appeal with costs, set
aside the judgment with costs and refer the action back to
the trial judge to assess damages with or without further
evidence as he may decide.

Appeal dismissed with costs.

Solicitor for the appellant: J. B. Barron.
Solicitors for the respondent: Hogg & Menzie.

BURT BUSINESS FORMS LIMITED
(DEFENDANT)

.......................

} APPELLANT;

AND

ARTHUR A. JOHNSON (PLAINTIFF)...... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Appeal—Jurisdiction—Ezchequer Court Act (RS.C., 1927, c. 84), 8. 82—
“ Actual amount in controversy "—Claim involved to property or
rights of value exceeding 8500, but no pecuniary demand—Conflicting
claims in applications for patents.

The right of appeal to the Supreme Court of Canada given by s. 82 of
the Ezchequer Court Act (RS.C., 1927, c. 34), although expressed in
the words “ the actual amount in controversy,” extends to cases where
a claim to property or rights (in the present case, conflicting claims
in applications for patents) of a value exceeding $500 is actually
involved in the proceeding, although no pecuniary demand is in-
volved. Such value may be established by affidavit.

Burnett v. Hutching Car Roofing Co., 54 Can. S.C.R. 610, and other cases
referred to.

Quaere whether, where it appears that an applicant for leave to appeal
has a right of appeal de plano, a judge has authority to allow an
appeal under s. 83 of said Act.

*RinFReT J. in chambers.
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MOTION for leave to appeal from a ]udgment of the
Exchequer Court of Canada.

Henri Gérin-Lajoie K.C. for the motion.
O. M. Biggar K.C. contra.

RinFreET J—The appellant moves for leave to appeal
from a judgment of the Exchequer Court of Canada ren-
dered December 9, 1932,

The matter relates to conflicting claims in applications
for patents made by or on behalf of the parties. The pro-
ceeding does not involve a pecuniary demand, but affidavits
are filed on behalf of the appellant to the effect that the
claims in conflict are of great importance, and that their
value to the parties herein and, in particular, to the appel-
lant, is far in excess of the sum of $500. In fact it is sworn
in the affidavits that, according to the value of the claims
in conflict forming the subject matter of the present case,
the actual amount in controversy far exceeds the sum of
$500.

In my opinion that is sufficient to give the Supreme
Court of Canada jurisdiction to entertain the appeal in
this case under section 82 of the Exchequer Court Act. The
right of appeal given therein, although expressed in the
words ““ the actual amount in controversy,” should be held
to extend not only to cases where a sum of money exceed-
ing $500 is actually in dispute, but also to cases where a
claim to property or rights of a value exceeding $500 is
actually involved in the proceeding. I take this to be the
effect of the unanimous judgment of this Court in the case
of Burnett v. Hutchins Car Roofing Co. (1), which is
directly in point because the matter there in controversy
related, as it does in the present case, to conflicting appli-
cations for a patent.

It might also be stated that in Borrowman v. The Per-
mutit Company (2), in a similar case of conflicting appli-
cations, this Court entertained jurisdiction (although, how-
ever, the point was not raised) and the Judicial Committee
of the Privy Council (3) subsequently confirmed the judg-
ment of this Court.

Moreover, the question of the proper construction to be
given to the words “ actual amount in controversy ”’ in sec-

(1) (1917) 54 Can. SCR. 610. (2) [1925] Can. S.C.R. 685.

(3) (1928) 43 R.P.C. 356.
57626—4
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tion 82 was discussed in this Court in the case of The Sun
Life Assurance Co. of Canada v. The Superintendent of
Insurance (1). The Chief Justice (with whom Cannon J.
concurred) was of opinion that the condition of the right
to appeal was not satisfied in that case, because there was
not at stake “a pecuniary sum of more than $500, or, at
least, tangible property, exceeding that amount in actual
value,” and the right to recover which was directly in issue
in the judicial proceeding. Duff J., (with whom Smith J.
concurred) thought section 82 should be read with section
83 of the Exchequer Court Act and, “ having regard to the
general scope of the sections, it must be held that in this
particular respect the conditions of jurisdiction * * *”
are complied with “if the right immediately involved
amounted to the value of ” $500.

From this Court the case went to the Privy Council (2)
where the question as to the jurisdiction of the Supreme
Court to consider the judgment of the Exchequer Court
Judge was given up, but, in their reasons, their Lordships
declared themselves to be in agreement with the dissenting
Judges in this Court. If the Supreme Court were with-
out jurisdiction, it would seem to follow as a logical con-
sequence that the judgments herein would have been dis-
regarded; and the fact that they were approved would, I
think, be at least an indication that, in the opinion of their
Lordships, the Court was not precluded from entertaining
jurisdiction under the conditions referred to.

Being of opinion that the affidavits filed establish the
value of the claims in dispute at more than $500, and that,
therefore, the appellant has a right of appeal de plano to
this Court, and that this is a judicial proceeding wherein
the actual amount in controversy exceeds the sum or value
of $500 within the meaning of s. 82, I entertain some doubt
accordingly as to my authority to allow an appeal under
section 83 and, at all events, if I am right, the special leave
to appeal becomes unnecessary. However, my decision is
not binding on the full Court and it may well be that the
Court might hold a different view.

Under the circumstances it seems to me that the proper
course to follow is to notify the parties of the opinion I
hold at present on the motion of the appellant presented

(1) 19301 Can. S.CR. 612. (2) [1931] 4 DLR. 43.
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to me, so that the appellant, if it is so advised, may proceed
to lodge its appeal in the ordinary way under section 82 of
the Exchequer Court Act.

In the meantime I wish to express no opinion on the
question whether this is a proper case for the granting of
special leave to appeal under section 83 of the Act. I will
keep the motion before me for further adjudication, accord-
ing as occasion requires, at the request of either party, after
notice to the other.

Solicitors for the appellant: Lajoie, Lajoie, Gelinas &
Macnaughten.

Solicitors for the respondent: Smart & Biggar.

THE PALMOLIVE MANUFACTUR-]
ING COMPANY (ONTARIO) LIM- APPELLANT;
ITED (DEFENDANT) .........c.c.... j
AND
HIS MAJESTY THE KING oN THE
INFORMATION OF THE ATTORNEY GEN- } RESPONDENT;
ERAL OF CANADA (PLAINTIFF)........
AND
COLGATE-PALMOLIVE-PEET COM-
PANY, LIMITED (DEFENDANT).

HIS MAJESTY THE KING oN THE
INFORMATION OF THE ATTORNEY GEN- APPELLANT;
ERAL OF CANADA (PLAINTIFF)........
AND
COLGATE-PALMOLIVE-PEET COM-| :
PANY, LIMITED (DsFENDANT).... COSTONDENT;
AND
THE PALMOLIVE MANUFACTUR-
ING COMPANY (ONTARIO) LIM-
ITED (DEFENDANT).

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Revenue—Sales tax—Special War Revenue Act, 1916, s. 19BBB (1), as
amended by 13-14 Geo. V, c¢. 70, 8. 6 (1)—Manufacturing company
and selling company and control by foreign parent company—Re-
lationship of the companies and mode of business—Sales by manu-
facturing company to selling company and by latter to public—* Sale
price” for basis of the taz.

*PresENT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.

57626—43
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P. Co. (an Ontario company), incorporated January 17, 1924, manufac-
tured (inter alia) certain kinds of toilet articles, which they sold only
(and were, by arrangement, allowed to sell only) to C. Co. (a Domin-
ion company, which, prior to incorporation of P. Co., was engaged in
the manufacture and sale of such articles) which sold them to the
trade. Both companies had the same president, and the same vice-
president and general manager. All the capital stock of both com-
panies, except qualifying shares, was owned by a foreign parent com-
pany, which fixed from time to time the percentage over cost to be
allowed P. Co., on figures furnished by department heads. The quan-
tity of goods to be produced by P. Co. was prescribed by C. Co,,
which controlled the formule. The Crown claimed that the sales
(from January 17, 1924, to April 13, 1927) made by C. Co. to the
trade were chargeable with sales tax, under s. 19BBB (1) of the
Special War Revenue Act, 1915, as amended by 13-14 Geo. V, ¢. 70,
s. 6 (1). The companies claimed that the price at which P. Co. sold
to C. Co. (and not the price received by C. Co., as claimed by the
Crown) was the proper basis for the tax.

Held: C. Co. (but not P. Co.) was liable for the tax, based on the prices
obtained by it, as being the real prices taxable under the true intent
of the Act. The character and substance of the real transaction must,
for taxation purposes, be ascertained and the tax levied on that basis.
On the evidence it must be held that the goods in question were
produced and sold to the public by a combination of the two incor-
porated departments of a foreign company doing business here in
order to reach the Canadian consumer. While the two companies
were separate legal entities, yet in fact, and for all practical purposes,
they were merged, P. Co. being but a part of C. Co., acting merely as
its agent and subject in all things to its proper direction and control.

Dizon v. London Small Arms Co., 1 App. Cas. 632, at 647-648, 651, etc.,
and other cases, referred to.

Judgment of Maclean J., President of the Exchequer Court, [1932] Ex.
C.R. 120 (holding P. Co. liable for the tax, to be based on the selling
price of the goods calculated at the “fair market price,” as and when
sold), varied.

APPEALS and cross-appeal from the judgment of
Maclean J., President of the Exchequer Court of Canada.(1)

The plaintiff claimed from the defendants a sum alleged
to be due for sales tax, and for interest and penalties.

Maclean J. (1) found that the sale price on which the
defendant, The Palmolive Manufacturing Co. (Ontario)
Ltd., had paid sales tax was not the ‘“sale price” on
which it should have been paid, within the meaning of
the Special War Revenue Act, and declared that the
plaintiff was entitled to recover from that defendant the
balance due, and that the sales tax be based upon the
selling price of the goods calculated at the fair market

(1) [1932] Ex. C.R. 120.
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price of same as and when sold, reserving the precise
amount recoverable under the judgment and the question
of interest and penalties. He dismissed the action as
against the defendant, Colgate-Palmolive-Peet Co. Ltd.

The defendant, The Palmolive Manufacturing Co.
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(Ontario) Ltd., appealed to this Court. The plaintiff TE® Kin

appealed and cross-appealed, claiming that the judgment
below should be varied by declaring that the plaintiff was
entitled to recover from the defendants sales tax calculated
upon the price received by the defendant, Colgate-Palm-
olive-Peet Co. Ltd., and by giving judgment against the
latter company as well as against the other defendant, and
by directing payment by the defendants of interest and
penalties.

The material facts of the case are sufficiently stated in
the judgment of this Court now reported.

The appeal of the defendant, The Palmolive Manufac-
turing Co. (Ontario) Ltd., was allowed, and the action
against it dismissed without costs throughout either to or
against it. The appeal of the plaintiff against the de-
fendant, Colgate-Palmolive-Peet Co. Ltd., was allowed and
the case against that company remitted to the Exchequer
Court with a direction to enter judgment for the amount
of the sales tax, at the rates from time to time applicable,
based on the prices obtained by that company (less the
amounts already paid by the other defendant), with in-
terest at the rate of 5% per annum up to 14th April,
1927, and thereafter at the rate of ¥ of 1% per month;
with costs in this Court and in the Exchequer Court.

W. N. Tilley, K.C,, and G. M. Clark, K.C., for the
companies.
H. H. Davis, K.C., and D. Guthrie for the Crown.

The judgment of the Court was delivered by

CanNoN J.—These are an appeal and a cross-appeal
from the judgment of the Exchequer Court of Canada of
the 12th of May, 1932 (1), in an action brought by His
Majesty the King on the information of the Attorney
General of Canada against Colgate-Palmolive-Peet Com-
pany and The Palmolive Manufacturing Company (On-

(1) [1932] Ex. C.R. 120.

THE KING
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tario) for the recovery of sales tax on goods sold between
the 17th January, 1924, and the 13th April, 1927, together
with interest and statutory penalties.

Prior to the 1st of January, 1924, the Special War Rev-
enue Act, 1915, as amended, imposed, by sec. 19 BBB, an
excise tax on sales and deliveries by manufacturers, or pro-
ducers, and wholesalers, or jobbers. This section was re-
placed by 13-14 Geo. V, ¢. 70, s. 6 (1), as follows:

19 BB.B. (1). In addition to any duty or tax that may be payable
under this Part, or any other statute or law, there shall be imposed, levied
and collected a consumption or sales tax of six per cent on the sale price
of all goods produced or manufactured in Canada, including the amount
of excise duties when the goods are sold in bond, which tax shall be pay-
able by the producer or manufacturer at the time of the sale thereof by
him,

This new levy came into force on the 1st of January,
1924, and imposed “a consumption or sales tax” on the
sale price of all goods produced or manufactured in Canada,
which tax was made payable “by the producer or manu-
facturer at the time of the sale thereof by him ”.

Since 1917, the Palmolive Company of Canada Ltd.,
whose name was later changed to Colgate-Palmolive-Peet
Co. Ltd., one of the defendants (which will hereinafter be
called the Dominion company), was engaged in the manu-
facturing and sale of soap and toilet preparations in
Toronto. On the 17th January, 1924, the other defendant,
the Palmolive Manufacturing Company (Ontario) Limited
(which will hereinafter be called the Ontario company) was
incorporated. The letters patent have not been produced;
but from the evidence it appears that during the period
from the 17th of January, 1924, until the 13th of April,
1927, this company was engaged, with the Dominion com-
pany, in the manufacturing and sale of toilet soap and
toilet articles.

The only witness heard was Mr. Charles R. Vint, who
has been, throughout that period, Vice-President and Gen-
eral Manager of both companies. Although the evidence
would have been more satisfactory if the contracts between
the two companies and with the parent American company
had been produced, this gentleman seems to have given
fairly and without reticence the relationship of the three
companies and the mode in which the business was carried
on. Avoiding the incidence of taxation is one of the reasons
mentioned for the incorporation of the Ontario company,
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and it is claimed that, by this incorporation in 1924 of a
manufacturing company, the price arranged between this
unit of the organization with the older company which con-
tinued to sell to the public, is the real price of the goods
produced or manufactured by them and is, legally, the
basis of the sales tax payable by this producer.

The Crown, by their cross-appeal, contended that the
price received from the public by the Dominion company
for their goods is the only and real price of sale which
should be considered.

According to Mr. Vint, the following conditions obtained
during the period under scrutiny:

1. All the capital stock of both the Dominion and the
Ontario companies, except the few qualification shares,
was owned and held by the parent company, the Palm-
olive Company of Delaware;

2. Each company had the same President;

3. Mr. Vint was Vice-President and General Manager
of each company;

4. The Ontario company’s activities were limited to
manufacturing and, to a certain extent, shipping opera-
tions;

5. The salaries of the employees of both companies
were fixed by the parent company;

6. The quantity of goods to be produced by the
Ontario company was preseribed in advance by the sell-
ing company which controlled the formulae and pre-
scriptions;

7. The raw materials (oils) were purchased as prev-
iously by or through the parent company;

8. The percentage over cost to be allowed to the On-
tario company was fixed from time to time by the parent
company on figures furnished by department heads;

9. The cost to the customers of the Dominion company
was just the same (subject to trade fluctuations) as it
was before what Mr. Vint calls the departmentalization
of the original business; 4

10. Goods were shipped, from Toronto at least, by the
manufacturing (Ontario) company direct to the cus-
tomers on the instructions of the Dominion company
and also, on the same instructions, to warehouses in
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Montreal and Winnipeg. These warehouses, although
the evidence is not clear, seem to have remained the
property of the Dominion company;

11. The two departments, during all this period, were
carried on in the same premises as before, with the same
machinery, and, more or less, the same workmen, the
same superintendents and the same employees;

12. The Ontario company, according to Mr. Vint, had
no right to sell Palmolive goods to outsiders. This is
to be noted as the present case concerns only the sale
of Palmolive goods. “ The Dominion Company,” says
Mr. Vint, “are owners of the Palmolive Trade Marks;
they could not allow their goods to be manufactured
promiscuusly, could they; they had to be manufactured
under their proper arrangements in order to protect their
trade marks, and they were interested primarily in goods
of their own manufacture, but the Manufacturing Com-
pany sold goods on their own account that were not
under trade marks”’;

13. The Dominion company gave permission to the
Ontario company to make the goods according to the
formule and prescriptions and to make the wrappers and
everything necessary according to trade mark directions.

Under those circumstances, the Crown alleges as a fact
that the defendant, the Ontario company, was the instru-
ment or agent of the defendant, the Dominion company,
and that the operations of the manufacturing company
were the operations of the Dominion company; that the
alleged sales made by the Ontario company to the Dominion
company were fictitious and made with intent to avoid pay-
ment of the amount of sales tax properly payable and that
the sales of the Dominion company to the trade were
chargeable with sales tax.

In order to determine whether the Ontario company was
an independent manufacturer or the agent and subordinate
of the older company, I believe the case of Dizon v. London
Small Arms Company (1) to be very much in point. The
Lord Chancellor, Lord Cairns, Lord Hatherley, Lord Pen-
zance, Lord O’Hagan and Lord Selborne all discuss under

(1) (1876) 1 App. Cas. 632.
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what circumstances a manufacturer might be considered
as a private contractor or as the agent of the person who
wishes to produce a certain article.

Lord Hatherley, at pp. 647-648, says:

Now I apprehend, my Lords, that when you speak of a home manu-
facture, and a manufacture through the medium of servants and agents of
your own, you ordinarily mean, although in some cases some elements
may be wanting, and in others, others—that there is a plant—that you
have an establishment—that you either have in your own possession or
have acquired by purchase the article upon which you are to operate in
bringing your manufacture to perfection—and, having done all that, you
proceed to manufacture as you think fit, at your own time and in your
own manner, stopping the manufacture when you think fit so to do, and
retaining the control over it in your own hands. I do not think that that
would be interfered with because you might give cut one or two portions
of it to be manufactured by piece-work, if you think fit to do so. But
how different is that from the contract which you enter into when you go
out into the open market and purchase an article.

And Lord Penzance says (p. 651):

* * * and I conceive that the argument * * * that it was a con-
tract of agency, rests upon the general proposition that in all cases where
an individual, bargaining, contracts to sell a completed article, which is to
be manufactured according to the special directions of the purchaser, he
is, while in the course of manufacturing that completed article, the agent
of the purchaser.

Another test proposed by the noble Lord Penzance is
whether there is anything in the contract that would pre-
vent the manufacturer from selling the same goods (in
that case small arms) to a foreign government. If he
could do so, he must be considered to have been an inde-
pendent contractor and not an agent of the Crown.

Now, in our case, it clearly appears that the Ontario
company were not at liberty to sell the Palmolive products
to outsiders. They were not free agents, as far as the
manufacture and sale of these articles were concerned.

Another test submitted by the House of Lords was:
While the work was going on, could the dismissal of a
workman be ordered or could any step which the officers
of the Dominion company thought desirable in the organi-
zation of the Ontario company be ordered by the General
Manager of the latter company, who was also the General
Manager of the other company? Could the General Mana-
ger give any special direction for doing the work in a special
way; or was that entirely in the power of the Ontario
company? Could the Dominion company withdraw any
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orders they had given or order that the same should be
done in a different way? Who could decide the rate at
which the work should proceed?

Evidently the Ontario company had to carry out the
instructions of the Dominion company. Was not this home
manufacture, to use the expression of Lord Hatherley, act-
ing under a master’s control, dealing with a master’s product
and attending solely to a master’s interest? The two com-
panies were not even free agents in fixing the alleged price
or remuneration, as this was determined by the parent
company, as appears by the following:

Q. Then during that period, from January, 1924, to April, 1927, who
fixed the cost, or the prices, rather, to be paid by the Dominion Company
to the Ontario Company?—A. That was made by—in consultation with
the Delaware Company, having regard for the interests of both companies.

Q. Consultation by whom with the Delaware Company?—A. Well,
our Delaware office.

Q. By you?—A. Yes.

Q. You, as representing both the Dominion and the Ontario Com-
panies?—A. Well yes, as Manager of both. I had facts, of course, on the
operations of both companies.

Q. Well then, you, after consultation with the Delaware Company,
decided what was a fair price to charge?—A. At the meeting in the Dela-
ware office the facts were presented and it was the opinion of the meeting
—prices were arrived at as of the opinion of the meeting, you see.

This is not an ordinary free sale in the open market,
where a freely made tender by a person is freely accepted
or rejected by another person. I entertain serious doubt,
in the absence of a written contract between the two com-
panies, whether this evidence is sufficient to show that the
contract of sale really existed, as alleged by the defendant.
In order to effect a sale, it is manifest from the general
principles which govern all contracts that it requires two
parties capable of giving, freely, a mutual assent.

According to Collinson v. Lister (1), a contract requires
two parties and a man in one character can with difficulty
contract with himself in another character. And in Grey
v. Ellison (2): A company which carries on two kinds of
business under two separate departments, is nevertheless
one company, so that one department of it cannot enter
into a contract with the other. At page 444, the Vice-
Chancellor, in this case of Grey v. Ellison, says:

(1) (1855) 25 L.J. Ch. 38. (2) (1856) 1 Giffard’s Chancery
Reports, 438.
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If 2 man were so fanciful as to grant a lease to himself of his own
house, with a covenant that he should quietly enjoy, and a covenant that
he should pay to himself a rent for his own house, and chooses to conduct
it in the way of having two departments, that is, that he will draw cheques
upon himself upon his own account for rent, and pay them into another
account of his own at his bankers—it would be a mere whimsical trans-
action; but it would be futile and an abuse of language to say that it
came within the law of contract.

But, in the present case, the producer has incorporated
the manufacturing department as a separate company. Is
this sufficient to successfully avoid the payment of the sales
tax on the real price paid by the public when purchasing
the goods of this producer?

In Cartwright v. City of Toronto (1), which was also an
assessment case, my brother Duff stated that taxing statutes
““must be construed according to the usual rule, that is to
say, with reasonable regard to the manifest object of them
as disclosed by the enactment as a whole.”

And under the Interpretation Act, R.S.C. 1927, c. 1,
sec. 15,

Every Act and every provision and enactment thereof, shall * * *
receive such fair, large and liberal construction and interpretation as will
best ensure the attainment of the object of the Act and of such provision
or enactment, according to its true intent, meaning and spirit.

I believe that the character and substance of the real
transaction must, for taxation purposes, be ascertained and
the tax levied on that basis.

In The Gramophone and Typewriter Limited v. Stan-
ley (2), Cozens-Hardy, M.R., said:

I do not doubt that a person in that position may cause such an
arrangement to be entered into between himself and the company as will
suffice to constitute the company his agent for the purpose of carrying on
the business, and thereupon the business will become, for all taxing pur-
poses, his business. Whether this consequence follows is in each case a
matter of fact.

In The King v. Bloomsbury Income Tax Commission-
ers (3), Lord Reading, C.J., deals with two companies in
the light of the law as laid down in the Salomon case (4),
and says that if the companies were in fact acting as
agents for and carrying on the business of a partnership the
applicant would be liable to income tax in respect of the
profits and gains made by the firm.

(1) (1914) 50 Can. SCR. 215, at (3) [1915] 3 X B. 768, at 785.

219. (4) [1897] AC. 22.
(2) [1908] 2 K.B. 89, at 96.
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In Daimler Company Limited v. Continental Tyre &
Rubber Company (1), Lord Halsbury, at page 316, went
behind the legal entity and held that the English company
controlled by German directors and shareholders was in
substance a hostile partnership and was therefore incapable
of suing. To use his words, it became material “to con-
sider what is this thing which is described as a ‘ corpora-

tion .”

In Rainham Chemical Works Limited v. Belvedere Fish
Guano Company Limited (2), Lord Buckmaster says:

A company, therefore, which is duly incorporated, cannot be disre-
garded on the ground that it is a sham, although it may be established by
evidence that in its operations it does not act on its own behalf as an inde-

pendent trading unit, but simply for and on behalf of the people by whom
it has been called into existence.

A reference may also be made to the Supreme Court of
the United States’ decisions treating two distinct corporate
entities as parts of the same enterprise and the apparent
transactions between them as really nothing more than
book-keeping entries. Southern Pacific Company v.
Lowe (3); Gulf Oil Corporation v. Lewellyn (4).

The above authorities satisfy me that we must, as matters
of fact, identify the producer of the goods and determine
the real price received by such producer when selling them
to the public for consumption. In this case, it is abun-
dantly clear that the Palmolive soap is produced and sold
to the public by a combination of these two incorporated
departments of a foreign company doing business here in
order to reach the Canadian consumer. While the two
companies are separate legal entities, yet in fact, and for
all practical purposes, they are merged, the Ontario com-
pany being but a part of the Dominion company, acting
merely as its agent and subject in all things to its proper
direction and control. In order to reach completely the
producer, both companies had to be brought before the
court; and I believe that the Crown’s cross-appeal against
the Dominion company should be allowed. That company
should be condemned to pay the tax at the rates from time
to time applicable based on the prices obtained by the
Colgate-Palmolive-Peet Company, Limited, during the

(1) [1916] 2 A.C. 307. (3) (1918) 247 U.S. 330.
(2) [1921]1 2 A.C. 465, at 475. (4) (1918) 248 US. 71.
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period under scrutiny, less the amounts already paid, with
interest at the rate of 5% per annum to the 14th of April,
1927, and thereafter at the rate of £ of 1% per month. We
are bound on this issue by The King v. Carling Export
Brewing & Malting Co. Ltd. (1), confirmed on this point by
the Privy Council (2).

The condemnation against the Palmolive Manufacturing
Company (Ontario) cannot stand, as they were, under the
evidence, only agents of the producers, who also looked
after the sales of the Palmolive products, and its appeal
should therefore be allowed and the claim against it dis-
missed—Dbut, in view of the circumstances, there should be
no costs throughout either to or against that company.

The cross-appeal should be allowed and there should be
judgment against the Dominion company for the amount
of sales taxes at the rates from time to time applicable and
based upon the price received by the Colgate-Palmolive-
Peet Company Litd. for the goods mentioned in paragraph
seven of the information herein, less the amounts paid by
the Palmolive Manufacturing Company (Ontario) Limited,
with interest at 5% from the date on which such sales
taxes became due until the 14th of April, 1927; and there-
after a penalty of 2 of 1% per month. Each party will
pay their own costs on the appeal of the Ontario company
against The King; costs will be against the respondent in
the cross-appeal of His Majesty versus The Colgate-Palm-
olive-Peet Company Limited both here and before the
Exchequer Court; and the case will be remitted to the latter
court with a direction to enter judgment accordingly.

Appeal of The Palmolive Mfg. Co. (Ont.) Ltd.
allowed without costs.

Appeal of His Magjesty the King against Colgate-
Palmolive-Peet Co. Ltd., allowed with costs.

Solicitors for the companies: Parker, Clark & Hart.

Solicitors for the Attorney General of Canada: Cassels,
Brock & Kelley.

(1) {19301 Can. S.C.R. 361 at 374. (2) [1931] A.C. 435, at 445.
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GILLETTE SAFETY RAZOR CO. OF

CANADA, LIMITED (PLAINTIFF)...
AND

PAL BLADE CORPORATION, LIM-

ITED (DEFENDANT) .....covvveennnn

} APPELLANT;

} RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Patent—Infringement—Specification—Claims—Patent relating to safely
razors—Claim for blade as subordinate invention—Anticipation—Sub-
ject matter—Scope of invention.

Appellant sued respondent for alleged infringement of a patent relating
to safety razors, alleging that respondent had manufactured and sold
razor blades which constituted an infringement of certain five claims
(relating to the blade alone) of the patent.

Held: Three of the claims alleged to have been infringed were clearly
anticipated in the prior art. As to the others (certain openings in the
blade for certain purposes)—if construed as presenting generally cer-
¢ain characteristics, they were invalid, having regard to the prior art;
if construed as limited to the precise mechanism described in the
specification and shown in the drawings, the respondent’s blade did
not infringe; the patent in question bhad to do with a certain
mechanical improvement in a well known class of safety razors; and,
even if there was valid subject matter of a patent in the blade alone
(to which a contrary view was indicated), the subject matter lay in
the particular mechanical mode by which the alleged invention was
carried into operation, and the patentee could not bring within the
scope of his invention a blade such as that of respondent (although
it might fit the patented razor), differing, in the respects in which it
did, from what the patentee had specifically described and claimed.
(Tweedale v. Ashworth, 9 RP.C. 121, at 126, 128, and other cases
cited).

The nature of the invention protected by a patent and the extent of the
monopoly thereby granted must be ascertained from the claims. The
claims should be construed with reference to the specification and to
the drawings, but the patentee’s monopoly is confined to what he has
claimed as his invention (Patent Act, RS.C., 1927, c. 150, s. 14; Pneu-
matic Tyre Co. Ltd. v. Tubeless Pneumatic Tyre & Capon Headon
Ltd., 15 RP.C., 236, at 241; Ingersoll Sergeant Drill Co. v. Consoli-
dated Pneumatic Tool Co. Ltd., 25 RP.C. 61, at 82-83).

The patentee had claimed the blade as an appendant or subordinate in-
vention (in addition to the main or principal invention consisting in
the complete safety razor). In such a case, the patentee must de-
seribe with particular distinctness the alleged new element for which
he asks special protection. He must make plain the metes and bounds
of the subsidiary invention and he will be held strictly to the thing
in which he has claimed “an exclusive property and privilege ”
(Patent Act, s. 14; Ingersoll v. Consolidated Pnreumatic, supra, at
84).

Judgment of Maclean J., President of the Exchequer Court, [1932] Ex.
CR. 132, dismissing appellant’s action, affirmed.

*PreseNT . —Riniret, Lamont, Smith, Cannon and Crocket JJ.



S.CR.] SUPREME COURT OF CANADA

APPEAL by the plaintiff from the judgment of Mac-
lean J., President of the Exchequer Court of Canada (1),
dismissing its action for alleged infringement of a patent.
The material facts of the case are sufficiently stated in the
judgment now reported. The appeal was dismissed with
costs.

A. W. Anglin K.C. and E. G. Gowling for the appellant.

O. M. Biggar K.C., R. 8. Smart K.C. and M. B. Gordon
for the respondent. :

The judgment of the court was delivered by

RinrFreT J—The appellant brought this action against
the respondent for the alleged infringement of patent No.
260,368. The particulars of breaches were that the re-
spondent manufactured and sold razor blades which con-
stitute an infringement of claims 1, 2, 3, 4 and 5 of the
patent.

The defence was: no infringement; and, alternatively, no
invention on account of anticipation, lack of novelty and
lack of utility.

Before the Exchequer Court, the appellant failed in its
action, which was dismissed with costs (1).

The patent relates to safety razors and the invention is
stated to be particularly applicable to the class of safety
razors comprising a guard, a backing and a thin flexible
blade clamped between the guard and the backing to retain
the cutting edge of the blade in shaving position to the
guard teeth.

In the class of razors referred to, as, for example, in the
widely known razors of the original Gillette type, it has
been customary to provide the backing members with pins
that project through holes in the blade and into holes in
the guard member, whereby the blade and the backing are
retained from rotation on the guard by the co-operation of
the pins with the guard and by the clamping of the blade
between the guard and the backing, so that the blade per-
forms no function in retaining any of the said parts in re-
lation one to another.

The object of the invention defined in the patent is said
to provide a safety razor wherein a blade will co-operate

(1) [1932] Ex. C.R. 132.

143

1933

A d
GILLETTE
SAFETY
Razor Co.
oF CANADA,
Lrp.

v.
PaL BrAbe
Cozp. L.



144
1933

e and
GILLETTE
SAFETY
Razor Co.
OF CANADA,
Lmrp.

v.
PaL Brabe
Corp. L.

Rinfret J.

SUPREME COURT OF CANADA [1933

with a guard member to retain the blade in shaving rela-
tion thereto and the blade will also co-operate with a back-
ing member to retain the latter in proper relation to the
blade for shaving purposes, so that the position of the back-
ing member with regard to the guard member is main-
tained by the blade and not by the co-operation of said
members together in the well known manner which used
to prevail up till then.

Having so defined the object of the invention, the speci-
fication states that the latter comprises novel details of
improvement more fully set forth thereinafter and to be
pointed out in the claims; also, that “reference is to be
had to the accompanying drawings forming a part hereof.”
The specification then proceeds to describe the razor, and
the description refers to the blade as follows:

The blade is provided with a substantially centrally disposed opening
2a through which the projection 4 of the backing member may pass when
the blade is between the members 1 and 3. Heretofore, so far as I am
aware, the opening in the blade for the projection from the backing for
clamping the parts together has been circular so that reliance was had
upon spaced pins projecting from the backing to pass through spaced
holes in the blade and into holes in the guard member to keep the blade
and backing in position on the guard member. In accordance with my
invention I provide co-operative means between the blade and the guard
member to keep the blade from rotating on said member. For such pur-
pose I provide a projection 1b on the blade side of the guard member
adapted to enter an opening 2a in the blade. By preference I make the
opening 2a in the blade of non-circular shape, preferably having straight
sides, the opening 2a in ‘the drawing being shown in so-called diamond
shape, and the projection is of non-circular shape, as shown in so-called
diamond shape, (fig. 3), adapted snugly to receive the metal at the sides
of opening 2a so that the blade will, by said projection, be retained
upon guard member 1 with its cutting edges in shaving relation to the
guard teeth when the parts are assembled. Means are provided between
the blade and the backing member to cause the blade to retain the back-
ing in operative relation to the blade and the guard, for which purpose
I have shown the blade provided with recesses or openings 2b, preferably
at its ends, adapted to receive projections or pins 6 extending from the
backing member toward the blade, but not to co-op.rate with the guard
member to retain the backing.

The balance of the description relates to the combina-
tion of the guard, the backing member and the blade and
explains how they should be assembled for purposes of co-
operation.

There follows a series of eleven claims, the last six of
which have to do with the combination, that is to say, with
the complete razor; while the first five claims relate to the
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blade alone. They are the only claims with which we are
concerned in this case and they may now be set out in this
place:
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1. A blade having means to co-operate with clamping members OF CANADA,

located on opposite sides of the blade to retain said members and blade
in ghaving relation.

2. A blade having means to position it on a clamping member, and
having means to co-operate with another clamping member to retain the
latter member in relation to the blade.

3. A blade provided with means to position itself on a clamping mem-
ber, and having means independent of the first-named means for position-
ing another clamping member on the blade.

4. A blade having a non-circular opening substantially centrally dis-
posed to retain the blade in shaving relation to a guard member, said
blade having means spaced from said opening to co-operate with a clamp-
ing member to retain the latter in shaving relation to the blade independ-
ent of the guard member.

5. A blade having an angularly shaped opening disposed substantially
centrally in the blade to co-operate with a guard member to retain the
blade in shaving position thereon, and said blade being provided with
means spaced from said opening to co-operate with a backing member to
retain the latter in shaving relation to the blade and to the guard member,

The plain object of the invention as described in the
specification is to substitute to the razor of the old Gillette
type a new and improved safety razor wherein the position
of the backing member with regard to the guard member
is maintained by the blade and not by the co-operation of
the backing and guard. The purpose of this was explained

in the evidence.

In that class of razors, which have a flexible blade
clamped between a guard and a backing, both the outside
surface of the guard teeth as well as the upper corner at
the edge of the backing member combine as a shield for the
blade to prevent it cutting the face when it is in use. “ The
combined function of the guard and cap makes it a safety
razor, provided the blade does not project too far beyond
a plane which might be considered a tangent to the guard
teeth and corner of the cap (or backing member), which
plane (in this case) is represented by a man’s cheek when
he shaves with a razor. The guard teeth bear on the cheeks
underneath and pull down so as to depress the cheek some-
what, so that the blade will only cut the hair and not dig
deeply into the cheek.”

Obviously the amount of the exposure of the blade along
that tangent plane is important and has a great deal to do
with the utility of the razor, for, the greater the accuracy
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of the blade exposure, the greater the shaving efficiency of
the razor.

According to the evidence, a long series of blade tests
and shaving tests indicate %1000 of an inch is the preferable
exposure. But there are difficulties in the way of securing
this result. There stands the necessity for clearance, that
is, the necessity of providing a “sliding fit” between the
holes in the blade and the projections in the holder. And
there is also the manufacturing necessity of providing toler-
ances, or, in other words, of determining, from a commer-
cial and economical point of view in governing the factory,
how far the clearances should be allowed to vary from the
dimensions essentially required for the “sliding fit.” The
consequence is that the accuracy of the blade exposure is
affected by these clearances and tolerances. It is con-
tended that, through the invention, the variations caused
by the cumulative effect of the clearances and tolerances
are corrected to a great extent and, thus, the improvement
makes surer the approximation to the ideal exposure. This
is caused, it is explained, by the fact that the clearances
and tolerances are taken up simultaneously by the respect-
ive movements of the several parts of the razor, that is to
say, that the movements of the guard and cap—which are
designed to move independently from one another—are
controlled by the blade, acting as a link between the two.
As a result, you may have the same tolerances or, in other
words, the same inaccuracies in manufacture, but they are
taken care of and they are corrected to an extent at least
sufficient to insure at all times the desired accuracy of the
blade exposure. It is in this, the appellant stated, that
lies the whole point of the patent.

This result, however, as will be perceived, is brought
about—and can only be brought about—by the co-opera-
tion between the blade and the other members of the razor.
1t is not produced—and cannot be produced—Dby the blade
alone. It is essentially the result of the particular com-
bination of the component parts of the razor.

For the purposes of this case, it may be assumed that
there was invention in the combination referred to. If
there was, it is protected by the claims of the patent which
are not in issue. But the attachment of the blade to the
other members of the razor is not involved here. The ques-
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tion we have to consider is whether the blade was patent-
able independently of the combination and, if so, whether
it was adequately claimed and whether the blade manu-
factured and sold by the respondent constitutes an infringe-
ment thereof.

In order to answer that question, we must be guided
primarily by the provisions of the 14th section of the Patent
Act.

That section requires the specification to be a correct
and full statement of what the invention is. The inventor
must describe its operation or use as contemplated by him.
He must set forth clearly the method of constructing or
making the manufacture he has invented. He must end
the specification with claims stating distinctly the things
or combinations which he regards as new and in which he
claims an exclusive property and privilege. In any case
in which the invention admits of illustration by means of
drawings, the inventor shall, with his application, send in
drawings showing clearly all parts of the invention and each
drawing shall have written references corresponding with
the specification. One duplicate of the specification and
of the drawings, if there are drawings, shall be annexed to
the patent, of which it shall form an essential part.

It follows that the nature of the invention protected by
a patent and the extent of the monopoly thereby granted
must be ascertained from the claims. The claims should
be construed with reference to the specification and to the
drawings, but, as pointed out by Lindley, M.R., in The
Pneumatic Tyre Company Limited v. The Tubeless Pneu-
matic Tyre and Capon Headon Limited (1), whether the
patentee has discovered a new thing or whether he has not,
his monopoly is confined to what he has claimed as his in-
vention. And, if the proposition requires further support,
we would like to quote a passage from the speech of Lord
Loreburn, L.C., (concurred in by Lord Halsbury, Lord Mac-
naghten and Lord Atkinson) in the case of Ingersoll Ser-
geant Drill Company v. Consolidated Pneumatic Tool Com-
pany Limited before the House of Lords (2). It is, we
think, peculiarly apposite in the circumstances: '

There can be no dispute about the law. Each Claim in a Specifica-
tion is independent, and a plaintiff in an action for infringement must
show that there has been an adoption of some new invention adequately

(1) (1898) 15 RP.C. 236, at 241. (2) (1907) 25 RP.C. 61, at 82-83.
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described in a Claim when fairly construed. I am not aware that any
special canons of construction are applicable to Specifications, nor am I
able to accept, if indeed I rightly understand them, certain formidable
generalizations presented to us in argument as to the principles on which
they are to be interpreted. Obviously, the rest of the Specification may
be considered in order to assist in comprehending and construing a Claim,
but the Claim must state, either by express words or by plain reference,
what is the invention for which protection is demanded. The idea of
allowing a patentee to use perfectly general language in the Claim, and
subsequently to restrict, or expand, or qualify what is therein expressed
by borrowing this or that gloss from other parts of the Specification, is
wholly inadmissible. I should have thought it was also a wholly original
pretension.

The claims alleged to have been infringed are set out in
an earlier part of this judgment. They are five in number,
but they may be divided into two groups.

The first group, composed of claims 1, 2 and 3, may be
at once disposed of. They are clearly anticipated in the
prior art and we deem it unnecessary to refer to or even
to enumerate the numerous patents shown in the evidence
as disclosing blades of the kind described in these claims
and blades having means performing similar functions. We
fail to see how claims 1, 2 and 3 may be patentably dis-
tinguished from the patents set forth in the particulars of
objection and discussed in the evidence of Mr. Blosk.
Moreover, each of these claims are completely met, we
think, by one or the other of the original Gillette patents
(US. Nos. 775,134 and 775,135), which have expired.

Further, it may be noted that claims 1, 2 and 3 do not
appear in the corresponding United States patent. The
evidence shows that they were inserted in the original appli-
cation for that patent, but they were subsequently aban-
doned and cancelled.

The second group of claims in suit are Nos. 4 and 5. The
characteristics of the blade therein described are that the
blade must have a non-circular or angularly shaped open-
ing, substantially centrally disposed, to co-operate with the
guard and to retain the blade in shaving position on the
guard, as well as in shaving relation to the latter; and the
blade is also to be provided with means spaced from said
opening to co-operate with the backing member and to
retain the latter, independently of the guard, in shaving re-
lation to the blade and to the guard.

In dealing with these claims, one must remember that
they have reference only to the blade. They have nothing
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to do with the combination of blade, guard and cap covered
by the subsequent claims and which is the true subject-
matter of the patent. For the purpose of construing the
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the blade must be envisaged, not as an element of the com-
bination, but as a separate article independent of the other
component parts of the razor. And the question must be:
Is that blade standing alone as described a good and valid
subject-matter of a patent?

In that view and as presented in the specification, the
blade would be an appendant or subordinate invention,
which the patentee has chosen to claim in addition to the
main or principal invention consisting in the complete
safety razor.

In such a case, the patentee must describe with particu-
lar distinctness the alleged new element for which he asks
special protection. He must make plain the metes and
bounds of the subsidiary invention and he will be held
strictly to the thing in which (to borrow the words of s.
14 of the Act) he has claimed “ an exclusive property and
privilege.” (Ingersoll Sergeant Drill Co. v. Consolidated
Pneumatic Tool Co. Ltd. (1).)

The claims relate to a blade with means to “ co-operate ”
and to “retain.” One of the means is stated: it is the cen-
trally disposed opening. The others are referred to merely
as “means spaced from said opening.” If we look at the
rest of the specification and at the drawings, to assist in
comprehending what these means are, we find that what
the patentee had in view and what he intended to claim
were four notches or openings, at the ends of the blade,
adapted to receive projections extending from the backing
member of the razor. So that, so far as concerns the blade,
the means disclosed throughout are nothing but holes, one
set of means being the central hole and the other, the holes
or openings in the ends.

We would not think the patentee intended to make the
broad claim to the monopoly of the right to perforate any
and all shapes of holes in a razor blade of the type in ques-
tion. That alone would be quite sufficient to invalidate the
claim, for evidently, having regard to the prior art, the
claim would be abnormally wide.

(1) (1907) 25 R.P.C. 61, at 84.
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Always bearing in mind that the blade alone is now
under discussion, we are of opinion that neither could the
patentee have claimed the invention of a blade presenting
generally the characteristics of a central non-circular open-
ing with spaced corner apertures or recesses. In that con-
nection, many prior disclosures might have to be referred
to, including Krusius (U.S. 885:252), Wakeley (U.S.
1,119,132), Van Den Berg (U.S. 1,276,712) ; and more par-
ticularly Société Générale de Coutellerie et Orfévrerie (Brit.
23,563), where the blade described is strikingly similar to
that of the appellant’s specification. If claims 4 and 5
were meant to cover all central non-circular openings with
spaced corner apertures in a razor blade, the question how
far they are anticipated by these patents would have to be
developed.

But the appellant argues the openings in the blade he
claims as new are openings with certain functions in the
holder and the openings in the earlier blades were not in-
tended to function in the same way as the openings
described in the claims in suit. A claim for a blade having
openings with certain functions in the holder comes peril-
ously near being a claim for the combination and not a
claim for the so-called subordinate invention, for, in such
a case, the utility of the holes depends entirely upon their
co-operation with the projections in the other members of
the razor. In any event, the moment the validity of the
subordinate invention is put on that ground, it necessarily
limits the form of the holes in the blade to that of holes
shaped in the particular way required to function in the
holder and that is to say: to holes precisely as described
in the specification for the purpose of functioning in the
precise holder therein described.

The appellant’s patent does not disclose a pioneer inven-
tion. It has to do with a certain mechanical improvement
in a well-known class of safety razors. Even if there be
valid subject-matter of a patent in the blade alone—and
our present view would be that there is not—the subject-
matter lies in the particular mechanical mode by which the
alleged invention is carried into operation (T'weedale v.
Ashworth (1) ). And the words of Lord Watson in that
case are very pertinent (p. 128):

(1) (1892) 9 R.P.C. 121, at 126.
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The plain object of the invention as described in the specification is
to substitute better mechanical equivalents for those already known and
used as & means to the same end. It follows that, in construing the
appellant’s specification, the doctrine of mechanical equivalents must
be left out of view. He cannot bring within the scope of his invention
any mechanical equivalent which he has not specifically described arnd
claimed.

Similar observations were made in Curtis v. Platt (1),
and in the judgment of Lord Davey in Consolidated Car
Heating Co. v. Came (2).

If the above principles be applied to claims 4 and 5, the
appellant is driven to the alternative that: either the
claims are to be construed as limited to the precise mech-
anism described in the specification and shown in the draw-
ings or else they have been designed in order that they
might be expanded or contracted as occasion might require
in the interest of the patentee and, if that be so, they are
bad and void. (See Lord Loreburn’s speech in the House
of Lords in Natural Colour Kinematograph Co. Ltd. v. Bio-
schemes Ltd. (3); and also that of the Lord Chancellor in
British Ore Concentration Syndicate v. Minerals Separa-
tion Ltd. (4).

The blade disclosed in the claims in suit is a blade having
a non-circular or angularly shaped opening disposed sub-
stantially centrally. The specification refers to and the
drawings show a diamond shaped opening in the centre—
both latitudinally and longitudinally—of the blade. The
drawings “ form an essential part’ of the patent (Patent
Act, subs. 4 of s. 14) and they are useful to indicate the
invention “ as contemplated by the inventor” (s. 14 (1)
(a) ). It was represented that they are only subsidiary to
the verbal description. In this case, they agree with it and,
besides, reading claims 4 and 5 with the body of the speci-
fication and with the drawings is giving them a beneficial
construction, as otherwise they would lack the distinctness
and the precision required in the premises.

Further proceeding in the disclosure, we find that the
function of the central opening is to co-operate with a pro-
jection of a similar shape in the guard, adapted snugly, “ so
that the blade will * * * be retained * * * in

(1) (1863) 3 Ch. D. 135; (1864) (3) (1915) 32 R.P.C. 2356, at 266.
11 L.T. ns. 245. (4) (1909) 27 RP.C. 33, at 46.
(2) [1903] A.C. 509, at 516-518.
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shaving relation to the guard teeth when the parts are
assembled.”

According to the evidence, no razor or blade was ever
built by the appellant in accordance with the above
description. The patent issued in May, 1926. In Novem-
ber, 1929, a safety razor—known as the bar type razor—
which might or might not come under the patent—went
into production and was put on sale by the appellant in
the early part of 1930, but the manufacture of that article
was soon abandoned; and, then, another safety razor,
known as the Goodwill type, claimed to be made under the
patent by the appellant, came on the market in May or
June, 1931. We are not called upon to decide whether the
Goodwill razor corresponds to the patent. We are con-
cerned only with the blade disclosed in the claims in suit
and the question is whether that blade was patentable,
whether it was adequately claimed and whether it was
infringed.

The blade manufactured and sold by the respondent
differs from that disclosed in the patent in that, instead of
a diamond shaped opening disposed in the centre latitudin-
ally and longitudinally of the blade, it has a long irregularly
shaped slot extending for most of its length and that, in-
stead of the notches in the ends, the four corners are per-
forated with rectangular openings. The central hole in the
blade is not adapted to fit snugly over a projection in the
guard. In fact, if one takes the whole opening as being a
hole—which it is not within the meaning of the patent—
that opening is not disposed centrally in the blade, in the
sense that, as just mentioned, it extends practically over the
whole length of the blade. Assuming the respondent’s blade
was used in the Goodwill holder, far from fitting snugly
over the projections of the Goodwill guard, there would be
no function whatever in the longitudinal slot, nor in the
central hole of the respondent’s blade. The means co-oper-
ating with the guard of the holder and retaining the blade
in shaving relation thereto would then consist in two
enlargements, diamond shaped, of the longitudinal slot;
and, for that purpose, the rest of the slot and the central
hole would be functionless. If one suppressed all the parts
of the elongated slot thus being functionless, the blade
would remain with the central hole (which has nothing to
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do with shaving relation), and two diamond shaped aper-
tures spaced from the central hole; or altogether, three
openings. The blade as designed by the respondent may fit
the razor patented by the appellant, although it would not
fulfil the functions intended in claims 4 and 5—or, at least
not in the same way—but it will also fit the bar type razor,
the Goodwill razor and other holders, according to the
evidence.

The respondent’s blade does not correspond to the blade
described in the specification and in the drawings. There
was no infringement. Of course, the appellant urges the
respondent’s blade is substantially similar to the blade used
in the Goodwill type of razors. The answer is that the
Goodwill blade is not the article disclosed in the patent.

We have been referred to a judgment rendered in the
United States (1), wherein the corresponding United States
patent was involved. In that case, the combination claims
were sued on. Besides, it is quite apparent from the report
that the evidence, the prior art referred to and, in certain
aspects, the law to be applied were not the same. The
whole trial was conducted on a different footing. We men-
tion the judgment to show that it was not overlooked.

The appeal should be dismissed with costs.
Appeal dismissed with costs.
Solicitors for the appellant: Henderson, Herridge & Gow-
ling.
Solicitors for the respondent: Smart & Biggar.

(1) Gillette Safety Razor Co. v. Hawley Hardware Co. (1932) 60
Fed. Rep. (2nd series), 1019.
58969—1
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ETHEL NIXON (PLAINTIFF).............. APPELLANT;
AND

THE OTTAWA ELECTRIC RAILWAY
COMPANY (DEFENDANT) ...........

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

} RESPONDENT.

Negligence—Person struck by street car while crossing track in front of
car, intending to board it—Liability of railway company—Jury’s find-
ings—Jury’s apportionment of fault (The Negligence Act, 1930, Ont.,
c. 27,8.7).

Plaintiff sued for damages for injuries caused by her being struck by de~
fendant’s street car while she was crossing on a concrete walk travers-
ing defendant’s double-tracked right of way from the north platform
to the south platform at defendant’s Ottawa Civic Hospital terminal
station, intending to board the car. The station and tracks were in a
field beyond the city limits. It was daytime. The car was going
easterly. Passengers waiting at the station to return to the city were
allowed to board cars from the south platform, when the cars stopped
at the station, before proceeding east to turn west at a loop about
700 feet beyond the station. Plaintiff, before she reached the station,
had seen the car coming and persons standing on the south platform.
The jury found defendant negligent in not having the car under
proper control, and plaintifi negligent in not taking a second look
before crossing, and apportioned the blame for the injuries, 90% to
defendant and 10% to plaintiff. The trial judge, however, dismissed
the action on the ground that there was no evidence upon which a
reasonable jury could find for the plaintiff. His judgment was
afirmed by the Court of Appeal, Ont., [1932]1 O.R. 389. Plaintiff
appealed.

Held (reversing the judgments below): Plaintiff should have judgment in
accordance with the jury’s findings, which there was evidence to
support.

As to defendant’s negligence—It was not a question as to its motorman
being under a duty to stop at the south platform or to expect that
any person desiring to board his car for return to the city would be
coming to the south platform; but a question whether, having regard
to all the circumstances and conditions obtaining at the time and of
which he was or should have been aware, he exercised due care in
approaching and rushing through the station at the speed he did.
There was clear evidence of negligence in his approaching and passing
through the station at a speed which disabled him from exercising
that degree of control which, under the circumstances, he should have
been able to exercise for the reasonable safety of people whom he
might have expected to be passing, as they had a right to do, over
the walk to the south platform to board the car.

The jury’s apportionment of fault (The Negligence Act, 1930, Ont., 20
Geo. V, c. 27, s. 7) must stand as the basis for the apportionment of
the damages, the court not being prepared to hold that it was one
which could not fairly and honestly be made in any reasonable view
of the evidence.

*PreseNT:—Rinfret, Lamont, Smith, Crocket and Maclean (ad hoc)
JJ.
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APPEAL by the plaintiff from the judgment of the Court
of Appeal for Ontario (1), dismissing her appeal from the
Judgment of McEvoy J., dismissing her action, which was
brought for damages for personal injuries caused by her
being struck by defendant’s street car. The action was
tried with a jury, and certain questions were submitted to
and answered by them, as set out in the judgment now re-
ported. They found negligence on the part of the defend-
ant and negligence on the part of the plaintiff, and assigned
90% of the blame to defendant and 10% to plaintiff. They
assessed the whole damage suffered by the plaintiff at
$17,557.15. The trial judge, however, giving effect to a
motion for non-suit on which he had reserved judgment,
gave judgment dismissing the action, upon the ground that
there was no evidence upon which a reasonable jury could
find for the plaintiff.

The material facts and circumstances of the case are suffi-
ciently stated in the judgment now reported. The appeal
to this Court was allowed and judgment directed to be
entered for the plaintiff for $15,801.45 (nine-tenths of the
damages as found by the jury), with costs throughout.*

A. W. Beament for the appellant.
R. Quain K.C. for the respondent.

The judgment of the court was delivered by

CrockEer J.—The plaintiff brought this action to recover
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damages for personal injuries sustained by her as a result

of being struck by one of the defendant company’s electric
street cars while crossing a concrete walk traversing the
company’s double-tracked right of way from the north pas-
senger platform to the south passenger platform of what
is known as the company’s Ottawa Civic Hospital terminal
station in the township of Nepean, a suburb of the city of
Ottawa, shortly before one o’clock p.m. on January 29,
1931.

On the trial before McEvoy J. and a jury, the defend-
ant’s counsel at the close of the plaintiff’s case announced
that he did not propose to call any witnesses and moved

*Leave to appeal was refused by the Judicial Committee of the Privy
Council, March 9, 1933.

(1) [1932] OR. 389.
58969—13
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for a non-suit. After a lengthy argument, His Lordship
decided that he ought to take the opinion of the jury on
questions he proposed to submit to them on the case as it
stood, and reserved judgment on the motion in the mean-
time. He thereupon charged the jury and gave them eight
questions to answer. These questions and the jury’s
answers thereto are as follows:—

1. Were the plaintiff’s injuries caused wholly or in part by any negli-
gence on the part of the defendant or of its servants?—Ans. Yes.

2. If you answer question 1 “yes,” then state fully in what such negli-
gence consisted?— Ans. '‘Car not under proper control. According to
evidence submitted car travelled about 400 feet from time brakes were
applied until it came to a full stop.

3. Were the plaintiff’s injuries caused wholly or in part by any negli-
gence on the part of the plaintifi?—Ans. Yes.

4. If you answer question 3 “yes,” then state fully in what such
negligence consisted?—Ans. Plaintiff neglected to exercise due precaution
in not taking a second look before stepping on tracks.

5. If after he became aware, or if he had exercised care he ought to
have been aware, that the plaintiff was in a position of danger; could the
defendant’s motorman have prevented the accident by the exercise of
reasonable care?—Ans. Yes.

6. If you answer question 5 “yes,” then state fully what he did or
omitted to do that would have prevented the accident?—Ans. He should
have approached at a slower rate of speed so as to be in a position to stop
the car in a reasonable distance.

7. If you answer questions 1 and 3 both “yes,” what proportion of
the blame do you assign to,—

(a) The plaintiff?—Ans. 10 per cent.

(b) The defendant or its motorman?—Ans. 90 per cent.

8. At what amount do you assess the whole damage suffered by the
plaintiff>—Ans. $17,557.15.

The jury attached a memorandum shewing how they
made up this amount. They allowed the amount of the
hospital and medical bills at $2,113.15; salary eighteen
months at $198 per month, %3,564; 50 per cent. regular
salary for ten years, $11,880, making a total of $17,557.15.

The plaintiff’s counsel moved for judgment for the full
amount of the damages as assessed by the jury. His Lord-
ship refused this motion and endorsed on the record the
following memorandum, which discloses the only reasons
assigned for his judgment:—

At the close of the argument in this case, I was not able to see any
principle of law upon which I could charge the jury in a way that would
enable them to find and assess damages to the plaintiff. There was a
motion for non-suit at the close of the plaintiff’s case, and I reserved the
question of non-suit until after hearing further about the matter. I am
now of opinion that there should be judgment of non-suit with costs upon

the ground that there is no evidence upon which a reasonable jury could
find for the plaintiff.
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This appeal is from the judgment of the Ontario Court
of Appeal (1) affirming the dismissal of the action by the
learned trial judge.

We think there was ample evidence to support the jury’s
findings upon questions 1 and 2, which, read together, un-
doubtedly mean that the defendant’s motorman was guilty
of negligence in not having the car under proper control
when he approached the Civic Hospital station, and that
this negligence on his part materially contributed to cause
the plaintiff’s injuries.

The answer to question 2 not only states the fact of this
negligence but it indicates the evidence which proves i,
viz: that the car travelled about 400 feet from the time the
motorman applied his brakes until the car came to a full
stop, and this notwithstanding the fact that the car hit
the plaintiff at a point about 90 feet east of the trolley
pole where he sounded the gong and presumably applied
the brakes, and dragged her along the track under the front
guard, a distance of 300 feet. This is established con-
clusively by the evidence of the witness, Carson. Although
there is no definite testimony that the motorman did apply
his brakes, it is a fair inference from Carson’s testimony
that he did so immediately after sounding the gong when
passing the trolley pole, which the evidence and the plan
of the locus shewed was 864 feet west of the west side of
the concrete walk connecting the two passenger platforms.

The written admission (Ex. 6), signed by the solicitors
of both parties, contains the statement that the plaintiff
was entitled to come upon the platform or walks at the
scene of the accident for the purpose of taking a street car.
The purpose of the filing of this admission is not clear,
but, apart from it entirely, the evidence leaves no ques-
tion that passengers waiting at this station for cars to
return to the city were allowed to board cars from the south
passengers’ platform, when they stopped at the station,
before proceeding east to turn west around the loop about
700 feet beyond the station. The witness, Robincon, a
motorman in the defendant’s employ, stated not only that
there was such a practice, but that an order had actually
been issued by the company to that effect when there was
an eight or ten minute service around that end of the line,

(1) [1932] O.R. 389.
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and that he presumed this was done because in the winter
it got very cold in the open shelter on the north side of
the tracks. There was no evidence that this order had ever
been cancelled, or of any notices posted about the station
forbidding passengers from boarding the cars when they
stopped at the south platform.

The plaintiff swore that she saw three people waiting on
the south platform to get on the car, two gentlemen and
a lady, and that then she started to run across to get the
car because she was cold. The witness, Carson, was one
of them, and it was while standing on the south platform
with the lady and the other gentleman waiting to board
the car, that he saw it approaching the station at what he
described as a fierce speed, which he estimated to be 30
miles an hour, and hit the plaintiff. He was watching the
car as it approached and did not see the plaintiff until he
turned his head and saw the plaintiff for the first time at
almost the instant she was struck. The car was right on
her, he said, before he noticed her, only two paces from
the car. When the motorman sounded the gong over 80
feet west of the platform he said he saw from the speed it
was going there was no chance of it stopping at the station.

The station and the connecting concrete walk between
the two platforms, as indicated by the plan, themselves
clearly shew that passengers were expected to use the walk
as a passage from one platform to the other, and it is clear
from the evidence of the plaintiff and Carson that the lat-
ter and the lady and other gentleman who were standing
on the south platform with him had crossed over from the
north platform before the plaintiff started to cross, for the
purpose of boarding the car on the south side. There was
no road or walk leading to this platform from the south.
There were no houses to the south, only a bare open field,
so that it is self-evident that the concrete walk across the
company’s right of way was ordinarily used only by pass-
engers disembarking from or boarding the company’s cars.

The local jurymen were no doubt themselves well aware
of the practice which obtained regarding the taking on of
passengers at this station, and the danger which might
reasonably be anticipated from the running of cars at ex-
cessive speed through a station which so many employees
of and visitors to such an institution as the Civic Hospital
so often frequented.
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Moreover, the station plan and the oral evidence shew
that the north platform, which is of the same length as
the south platform (58 feet), and is for about half its length
twice as wide, has upon it near its westerly end a roofed
shelter enclosed by three walls, 6’ 7” high, on the west,
north and east sides. It is obvious that the west wall of
this shelter would completely hide from the view of the
motorman passengers standing behind it, any of whom
might at any moment emerge from it, carelessly or other-
wise, to cross the walk to the south platform.

In the light of all these facts which, on the defendant’s
motion for a non-suit, must be taken as admitted, we can-
not agree with the learned trial judge that there was no
evidence upon which a reasonable jury could find for the
plaintiff. We think there was clear evidence of negligence
on the part of the motorman in approaching and passing
through such a station at a speed which disabled him from
exercising that degree of control over his car which, under
the circumstances, he should have been able to exercise for
the reasonable safety of people whom he might have ex-
pected to be passing, as they had a right to do, over the
concrete walk to the south platform to board his car.

If he was keeping a proper look-out and exercising any
thought whatever, he must have seen the three passengers
standing on the south platform and known that they were
there with the expectation that the car would stop to take
them on, and that the plaintiff was rushing to the station
for the purpose of joining them.

It is not a question, however, of the motorman being
under a duty to stop at the south platform or under a duty
to expect that any person desiring to board his car for
return to Ottawa would be coming to the south platform,
as is suggested in the reasons for judgment of the Appeal
Court, but a question whether the motorman, having re-
gard to all the circumstances and conditions obtaining at
the time and of which he was or should have been aware,
exercised due care in approaching and rushing through the
station at such a rate of speed as above indicated—a rate
of speed which undoubtedly made it impossible for him to
bring it to a stop in a distance of less than 300 feet after
running the plaintiff down. This was a clear question of
fact for the jury’s determination and upon which, for the
reasons stated, there was abundant evidence to support the
finding they made.
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Whether this negligence of the motorman caused or
materially contributed to cause the plaintiff’s injuries was
also a clear question of fact for the jury’s determination in
the light of all the circumstances proved. They found in
answer to question 1 that it did, and in answer to questions
3 and 4 that there was negligence on the part of the plain-
tiff as well, which also materially contributed to cause the
injuries complained of, such negligence on her part being
her failure to look a second time before stepping on the
tracks. We think that there was evidence to support this
latter finding also.

This being the case, the plaintiff is clearly not entitled
to rely upon the answers to questions 5 and 6 as a finding
of ultimate negligence to which her injuries must solely be
attributed. It is evident that the answer to question 6
indicates precisely the same negligence as the jury found
in answer to question 2, viz: that at the time he saw or
ought to have seen the plaintiff stepping off the north plat-
form to cross the tracks the motorman, by reason of the
excessive speed at which he was then running the car
towards the station, was unable to stop it within a reason-
able distance, i.e., he did not have the car under proper con-
trol. Obviously this had no reference to the motorman’s
failure to do any particular thing, subsequently to the
plaintiff’s negligence, by which he could have avoided its
consequences.

Section 7 of the Ontario Contributory Negligence Act
(The Negligence Act, 1930), 20 George V, cap. 27, provides
that in any action tried with a jury the degree of fault or
negligence of the respective parties shall be a question of
fact for the jury. The jury here assigned 10% of the blame
to the plaintiff and 90% to the motorman.

Where damage is caused by the combined negligence of
two or more persons it is by no means an easy task to
accurately determine the percentage of fault which should
be assigned to each. The Contributory Negligence Act,
however, has expressly declared it to be the special fune-
tion of the jury to do so on a jury trial. The jury in this
case has made its apportionment. Unless it is one which
we are clearly satisfied could not fairly or honestly be made
in any reasonable view of the evidence, we would not be
justified in rejecting it.
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For my part, I can understand how the jury may very
well have concluded that the plaintiff’s conduet, in the cir-
cumstances, was much less inexcusable than the motor-
man’s. Leaving the hospital on an apparently very cold
day with a hat fitting closely over her ears and her coat
collar turned up, she saw to her right as she ran across Car-
ling Avenue, the car turning the corner at Holland Avenue,
and at the same time or later, while proceeding along the
concrete walk leading from the former street to the rail-
way station, a distance of about 60 feet, observed the lady
and two men on the south platform. Naturally assuming
that the car would slow up and stop, she rushed across the
north platform and on to the walk traversing the right of
way, in order to escape the cold and board the heated car
with the others at the earliest opportunity.

While upon other considerations it may perhaps seem
that the apportionment of fault was unduly favourable to
the plaintiff, I am not prepared to hold that the apportion-
ment was one which could not fairly and honestly be made
in any reasonable view of the evidence. In this view it
must stand as the basis for the apportionment of the dam-
ages between the parties under the provisions of the Con-
tributory Negligence Act.

No exception can be taken to the jury’s assessment of
damages, in view of the seriousness of the plaintiff’s in-
juries, which included a fracture of the base of the skull,
the fracture of her right thigh, permanent injury to the
central nervous system, and complete and permanent deaf-
ness in one ear, resulting, according to the medical testi-
mony, in the impairment of her earning capacity as a
trained nurse to the extent of at least 50 per cent.

Judgment should, therefore, be entered for the plaintiff
under the provisions of sec. 4 of the Contributory Negli-
gence Act, for $15.801.45—nine-tenths of the damages as
found by the jury.

The appeal should be allowed with costs and judgment
entered for the plaintiff for the above amount with costs
of the trial and of the appeal to the Appeal Court.

Appeal allowed with costs.

Solicitors for the appellant: Beament & Beament.
Solicitors for the respondent: Quain & Wilson.
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PANNETON v. PANNETON

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Community of property—Death of one consort—Failure to make inven~
tory—Continuation of the Community—Art. 1323 C.C., abrogated in
1897 by 60 Vict., c. 62.

APPEAL from the decision of the Court of King’s Bench,
appeal side, province of Quebec (1), reversing the judg-
ment of the Superior Court, Fortier J., and dismissing the
appellants’ action.

The appellants were the respondent’s sons by previous
marriage and brought an action against him to have it
declared that there had been a continuation of the com-
munity between their mother and the respondent and that
the latter be ordered to make an inventory of the commun-
ity and to account to the appellants.

The trial judge held that the community had continued
and, the respondent having failed to make inventory, the
action ought to be maintained.

The appellate court reversed that judgment, holding
that, according to the evidence, the estate was insolvent at
the time of the death of the appellants’ mother and that,
accordingly, the respondent was not bound to make
inventory. King v. McHendry (2) and Laroche v. Laroche
(3) were followed.

On the appeal to this Court, after hearing argument of
counsel, the Court reserved judgment, and on a subsequent
day delivered judgment dismissing the appeal with costs.

Appeal dismissed with costs.

Jos. Barnard for the appellants.
C. Bourgeois K.C. for the respondent.

*PresENT :—Rinfret, Lamont, Smith, Cannon and Crocket JJ.

(1) (1931) Q.R. 53 K.B. 113. (2) (1900) 30 Can. S.C.R. 450.
(3) (1916) Q.R. 24 KB. 138; 52 Can. S.C.R. 662.
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I. W. C. SOLLOWAY anp OTHERS

APPELLANTS;
(DEFENDANTS) +@vvvvernnnennennnnn

AND
SAMUEL BLUMBERGER (PLAINTIFF)....RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Stock exchange—Broker and client—Stocks delivered as collateral security
—Wrongful conversion—Evidence.

The respondent employed as stock brokers the appellants who carried on
business first as partners and later as a limited company. From time
to time the respondent delivered to them stocks, shares and
bonds as security to finance his transactions with the appellants
with whom he carried on an active trading account. In each
case, before depositing the shares, the respondent endorsed the
certificates in blank, and they became what is known as “street
certificates.” The respondent, when placing orders to buy or orders
to sell, received from the appellants confirmation in the form of a
bought or sold note and also during the whole course of his trading,
received each month a statement showing the position of his account.
The respondent took no exception to the bought and sold notes or
to the monthly statements, and, at the time, accepted them as cor-
rect. The securities were first transferred over from the partners to
the limited company and, when it closed out, they were at the re-
spondent’s request turned over to newly employed firm of stock-
brokers. Several months later, without making any previous demand
upon the appellants, the respondent brought an action for damages
for wrongful conversion of the securities so deposited with them.
The appellants did not give evidence other than calling the secre-
tary and a member of the Vancouver Stock Exchange, who tes-
tified as to the rules and customs of the exchange. The respondent,
however, not without objection, secured the production of the appel-
lants’ books and documents. An extract of the ledger so produced
showed in respective columns the name of the stock deposited by
the respondent, the date of the deposit, the number of shares, the
number of the certificate and its date, that it was received from the
respondent, and then, under the heading “To whom delivered,” an
indication that delivery had been made either to “ H.O.” (head office)
or to certain brokers whose names were given, together with men-
tion of the date on which such delivery was made. The trial judge
held against the appellants on the ground that the entries in the
books showed that the appellants “dealt with these securities as if
they were their own property, without notice and regardless of the
rights of the plaintiff.”” This judgment was unanimously affirmed by
the Court of Appeal: Martin and McPhillips, JJ.A., agreed with the
conclusions arrived at by the trial judge, although Martin, J.A., ad-
mitted the case was “not free from doubt,” and Macdonald, C.J.
thought the respondent’s evidence was “insufficient to support the
action:”’; but he was of opinion that the onus was upon the appellants

*PRreSENT :—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
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1933 “{o show that, in accordance with their duty, they had properly dis-
- posed of the collateral securities.”
SOL;I,OXAY Held (reversing the judgment appealed from) that the respondent’s action
v. ought to have been dismissed on the ground that, on the record sub-
BLUMBERGER. mitted and upon the evidence, the court could not come to the con-

B clusion that wrongful conversion had been established. Smith v.
Great Western Ry (19221 A.C,, 178, foll.
Semble that the onus was upon the respondent to prove wrongful con-
version.

APPEAL from the decision of the Court of Appeal for
British Columbia affirming the judgment of the trial judge,
Macdonald J. (1), and maintaining the respondent’s action.

The material facts of the case and the questions at issue
are fully stated in the above head-note and in the judg-
ment now reported.

W. B. Farris K.C. for the appellants.

J. A. MacInnes K.C. for the respondent.

The judgment of the court was delivered by

RixrFreT J.—The appellants were stock brokers and mem-
bers of the Vancouver Stock Exchange. They carried on
their business, at first, as partners; and later they were
incorporated into a limited company. The respondent
employed them as his brokers; and, between June 14, 1928,
and September 14, 1929, he proceeded to place with them
orders to buy and sell stock. For this purpose, he delivered
certain shares as security to the appellants, with whom he
carried on an active trading account. In each case, before
depositing the shares, the respondent endorsed the certifi-
cates in blank, and they became what is known as “ street
certificates.”

As the respondent placed orders to buy or orders to sell,
in every instance he got from the appellants confirmation
in the form of a bought or sold note. He admits the
amounts shown in these confirmations were in accordance
with current market prices.

Further, during the whole course of his trading, he re-
ceived each month a statement showing the position of his
account. He took no exception to the bought and sold
notes, or to the monthly statements, and, at the time,
accepted them as correct. In fact, the trading went on
between the parties as a continuous account.

(1) (1931) 45 B.CR. 66.



S.CR.] SUPREME COURT OF CANADA 165

Incidentally the account was transferred over from the 1933
partners to the limited company and, in the end, when it Sorroway
was closed out, the shares and stocks shown in the account ="
(on the assumption that it was correct) were, at the re- Buumsescer
spondent’s request, turned over to Branson & Brown, other ginfret .
brokers of Vancouver. E—

Several months later, without making any previous de-
mand upon the appellants, the respondent brought this
action into court for the alleged wrongful conversion of the
shares he had deposited with the brokers. Judgment was
given in favour of the respondent as against the partners
for the period covering the transactions with them, and as
against Solloway, Mills & Co. Ltd., for the period covering
the remaining transactions. The limited company is not
an appellant in this court, and we are concerned only with
the dealings between the respondent and the partnership,
all gone through within a single month, to wit, from June
14th to July 14th, 1928.

The respondent did not sue for an accounting. At the
trial, the issues were clearly limited to the question of
wrongful conversion; and the trial judge declared all he
was going to consider was that question of conversion and
the ensuing damages.

The appellants did not give evidence. At the conclusion
of the plaintiff’s case, they moved for non-suit. When
warned by the court that it would be more advisable to
reserve this, if they wished to put in further evidence, they
contented themselves with calling the secretary and a mem-
ber of the Vancouver Stock Exchange, who testified as to
the rules and customs of the Exchange.

The respondent, however, not without discussion and
strenuous objections on the part of the appellants’ counsel,
succeeded in securing the production of the appellants’
books and documents. He relied on these for his success.

The learned trial judge held against the appellants on the
ground that the entries in the books, as he thought, showed
that the appellants

dealt with these securities as if they were their own property, without
notice and regardless of the rights of the plaintiff.

In the Court of Appeal, two of the judges, Martin and
MecPhillips, JJ.A., agreed with the conclusions arrived at by
the trial judge, although Martin, J.A., admitted the case
was “ not free from doubt.” The Chief Justice thought the
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respondent’s evidence was “insufficient to support the
action ”’; but he was of opinion that the onus was upon

the appellants
to show that, in accordance with their duty, they had properly disposed
of the collateral securities.

M. A. Macdonald, J.A., did not write any notes.

The holding of the learned trial judge was entirely based
on his reading and interpretation of the entries in the books.
An extract from the ledger was produced. It showed in
respective columns the name of the stock deposited by the
respondent, the date of the deposit, the number of shares,
the number of the certificate and its date, that it was re-
ceived from the respondent, and then, under the heading
“To whom delivered,” an indication that delivery had been
made either to “ H.O.” (head office) or to certain brokers
whose names were given, together with mention of the date
on which such delivery was made. From those entries, the
learned judge gathered that the stock had been delivered as
indicated on the several dates stated in the ledger and that
the appellants had therefore failed to hold the stock under
their control. It isin that respect, we assume, that he held
the monthly statements did not agree with the account of
the securities as entered in the books; and, for that reason,
he came to the conclusion that
the disposition of the securities there shown by the (appellants) amounted
to a denial of plaintiff’s ownership and an assertion on their part of a
right to dispose of them as they saw fit, This (he held) clearly was
conversion.

In our view, the conclusions of the courts below are not
consistent with the nature of the contract between the
parties, nor with the nature of the action brought by the
respondent.

This was an agreement for dealing in stocks on the Van-
couver Stock Exchange. In the absence of evidence to the
contrary, the respondent, who gave authority to the appel-
lants to do business for him on the Exchange, should be
deemed to have contracted subject to the rules and customs
of the Exchange; and the nature of the powers and the
duties of the brokers would be determined by the usage and
course of dealing in transactions of this character between
broker and customer in Vancouver (Parke B. in Foster v.
Pearson (1); Clarke v. Baillie (2); Cartwright v. Mac-

(1) (1835) I C.M. & R. 849, at (2) (1911) 45 Can. S.C.R. 50.
859.
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Innes (1); Forget v. Bazter (2). Moreover, it is a fair in- 1933
ference from the evidence that the respondent was pretty Souowar

familiar with the usages and customs of the stock market. ®

The meaning and effect of the evidence is that the univer- Brumseras
sal practice of brokers—and the prevailing practice in Van- Rinfret J.
.couver—is to treat “ street certificates ” as dollar bills, that -
is to say: as money to finance the transactions for which
the client has given the securities. The physical certificate
itself is immaterial; it is used indiscriminately to make de-
liveries or otherwise, provided the broker, at all times, has
on hand or keeps under his immediate control a sufficient
quantity of each stock to meet his obligations towards his
customers. To borrow the expressions of Mr. Justice Day,
delivering the opinion of the United States Supreme Court,
in Gorman v. Littlefield (3):

the certificates of stocks are not the property itself, but merely the evi-
dence of it . . . a certificate for the same number of shares (repre-
sents) precisely the same kind and value of property as another certificate
for a like number of shares in the same corporation; the return of a
different certificate or the substitution of one certificate for another makes
no material change in the property right of the customer * * * such
shares are unlike distinct articles of personal property, differing in kind
and value, as a horse, wagon or harness, and stock has no earmark which
distinguishes one share from another, but is like grain of a uniform quality
in an elevator, one bushel being of the same kind and value as another.

Assuming, as was held by the courts below, that the re-
spondent’s securities were deposited with the intent that
they should be held by the appellants as collateral security
for any indebtedness which the respondent might owe them
in the course of their employment, the agreement should be
taken to have been entered into with reference to the estab-
lished practice. And, there being no express understanding
to the contrary, all that the agreement meant was that a
like amount of shares—not the same identical certificates—
but a like amount of similar shares would be held by the
appellants for the purpose mentioned. One of the objects
of giving a blank form of transfer and of transforming the
documents into “street certificates” must be precisely so
that they may be used in the manner referred to.

Now perhaps it should be emphasized that this was not
an action for accounting. The respondent elected to sue
in tort and brought an action to recover damages for the

(1) [1931] S.C.R. 425 at 429, 430. (2) 112001 A.C. 467.
(3) 119081 229 US. 19.
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{?Ei alleged wrongful conversion of the shares deposited. On
Souoway that issue of wrongful conversion the burden, of course, was
Frst  on the plaintiff. The proof of the entries in the appellants’
Brumsercer. ledger does not sustain the respondent’s cause of action.

Rinfret J. Certainly, the mere indication, without more, that the cer-
—- tificates had been sent to the head office, did not prove that
they had been withdrawn from the control of the appellants
and that they had ceased to be held by them. Nor did the
indication that the certificates had been delivered to certain
brokers establish wrongful conversion. At best, these
entries might have shown disposal of the particular certifi-
cates to the brokers mentioned, but it does not follow that
the appellants did not retain in their possession and hold
similar stock, as represented in their monthly statements,
and which they could have delivered to the appellant had
he demanded the same. (Rogers v. Thomson (1).) At
all events, the respondent did not prove wrongful conver-
sion by showing mere delivery of the physical certificates—
an operation quite consistent with the general practice and
the well understood usage. The proper inference was that
such dealings were authorized by the arrangement between
the parties and constituted an implied condition of their
agreement. (Clarke v. Baillie (2).) The entries in the
books were not per se sufficient evidence of the improper
use which it was incumbent upon the respondent to
establish.

Contrary to what was stated in the Court of Appeal, we
would not think the onus was upon the appellants to show
that they had properly disposed of the securities. The re-
spondent had undertaken to establish wrongful conversion.
He was bound to prove it. It was no part of the appel-
lants’ case to help the respondent in the task he had set
out for himself. There are dicta to that effect by Finch J.
delivering the judgment of the Appellate Division of the
Supreme Court of New York in Rogers v. Thomson (3)
and by Lord Buckmaster in Smith v. Great Western Ry.
Co. (4), which would indicate a view contrary to that ex-
pressed in the British Columbia Court of Appeal.

(1) (1928) 215 N.Y. App. 541, at (3) 215 App. Div. Rep. N.Y. 541
545. at 545, 546.
(2) (1911) 45 Can. S.CR. 50. (4) (19221 1. AC. 178,
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But, in the present case, it is quite unnecessary to decide 1933
the particular question of onus, for the statement made in SoLzowAY
the Court of Appeal totally disregards the orders to sell—  **4¢
which the respondent had to admit in cross-examination. BLusrrcer
He admitted that, immediately after the orders were given, ginrer .
he got confirmation of the sales, and, in each case, the trans- —
actions as shown in the “sold notes ” agreed with the cur-
rent market prices. These orders gave complete authority
to the appellants and afforded full explanation of the dis-
posal of the shares deposited. The respondent received the
“sold notes ”” without taking exception to them. More than
that, he acquiesced in them and he acted upon them. He
gave orders to buy on the basis of the credits standing
in his name in the appellants’ books as a result of the sales
made pursuant to his orders to sell. He went on, in that
way, for a year and a half, receiving confirmations and
monthly statements and, in the end, when he closed his
account, .

he admits (as pointed cut by the Chief Justice of the Court of Appeal)
that according to the monthly statements rendered to him if they were
bona fide, that iz to say that if the purchases and sales were actually
made as therein stated by defendants, everything which he was entitled
to from them was transferred to Branson & Brown.

all of which goes to show that, when the respondent ordered
the sale of the shares deposited, they must have been avail-
able, for the proper inference is that the sale was carried
out. The proceeds were undoubtedly placed to the credit
of the respondent; and, in the end, when he asked for
delivery to Branson & Brown of the stock remaining in his
name, his demand was complied with.

Of course, throughout his testimony, the respondent,
although admitting these facts and circumstances, keeps
on repeating that “he does not believe them now.” But
that is hardly sufficient to establish his case. We fail to
understand how, having received and still retaining the pro-
ceeds of the sales, the respondent can be heard to question
the reality of those sales.

The respondent did intimate a charge of “ bucketting,”
but there is an absolute lack of evidence to substantiate
the charge. He suggested the entries or the accounts or
the statements were fictitious, but he did not even attempt
to prove it. His testimony is built upon suppositions and

suspicions and, of course, that comes far short of showing
589692
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1933 wrongful conversion, which it was the respondent’s duty to

B e

Souroway establish, if he wished to be successful.
ET AL

. We are of opinion that the action ought to have been
BLUMBERGER. jismissed on the short ground that, on the record submitted,
RinfretJ. and upon the evidence, the court could not come to the
conclusion that wrongful conversion had been established

(Smath v. Great Western Ry. (1) ).

There remains one point to mention. As already stated,
the respondent brought his action both against the partner-
ship and against the company. The defendants joined in
their written statement of defence. After having specifi-
cally denied each and every allegation of fact contained in
the statement of claim, in the alternative, whilst denying
liability, they brought into court the sum of $175, saying
that, at all events, that sum was enough to satisfy the
plaintiff’s claim for damages, because, at most, the plain-
tiff would be entitled only to nominal damages. It follows
that the deposit was made on behalf of both defendants.
In the result, the respondent fails in his action against the
partners, but succeeds against the company.

Under the circumstances and upon the record submitted,
we are not in a position to make any order in respect of
the deposit. The point was not discussed at bar. We trust
that the parties will be able to agree between themselves
as to its final disposition. Should they be unable to do so,
the matter may be spoken to.

The appeal should be allowed and the action should be
dismissed with costs throughout.

Appeal allowed with costs.

Solicitors for the appellants: Farris, Farris, Stultz & Sloan.

Solicitors for the respondent: Fleishman & MacLean.

(1) [1922] 1. A.C. 178 at 189.
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FRASER v. FRASER

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Trusts—Transfer of land—Oral understanding—Evidence of—Sufficiency—
Claim against estate.

APPEAL by the plaintiff appellant from the decision of
the Appellate Division of the Supreme Court of Alberta
(1), allowing (Simmons, C.J.T.D. and Clarke J.A. dissent-
ing) the defendant respondent’s appeal from the judgment
of Ewing J. in favour of the plaintiff appellant.

The trial was upon an issue directed by Ford J. upon an
application by the plaintiff by way of originating notice.

The plaintiff’s action was brought against the estate of his-

deceased father for a portion of the proceeds of the sale of
the father’s farm which had been transferred to the father
by the plaintiff.

The trial judge maintained plaintiff’s action; but that
judgment was reversed by a majority of the Appellate
Division, Mitchell, Lunney and McGillivray JJ.A.

On the appeal to this Court, after hearing argument of
counsel, the Court reserved judgment, and on a subsequent
day delivered judgment allowing the appeal and restoring
the judgment of the trial judge, with costs out of the
estate.

Appeal dallowed.

N. D. Maclean K.C. for the appellant.

W.N. Tilley K.C. for the respondents.

*PrEsENT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.

(1) (1932) 26 Alta. LR. 322; [1932] 1 W.W R. 863; [1932] 2 D.L.R. 816.
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1932 THOMPSON AND ALIX, LIMITED

‘Oct.wlg,w. (PLAINTIFF).. .. .. .. .. .. .. .. .. } APPELLANT;
@ AND

*Feb.7. B, F. SMITH (DEFENDANT). .. .. .. RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS-

WICK, APPEAL DIVISION

Contract—Sale of goods—Contract for sale of potatoes to be delivered in

By

carload instalments—Rejection by purchaser of carloads shipped, as
being of inferior quality—Question whether these carloads were
shipped on account of the contract—Question whether rejection
amounted to repudiation of the whole contract—Jury’s findings—Sale
of Goods Act, RS.N.B., 1927, c. 149, s. 28 (2).

contract dated September 3, 1927, respondent agreed to sell and
appellant to buy 20 carloads of white potatoes, Cobblers or Green
Mountains, Canada Grade A, at 90 cents per 90 pounds, bulk, de-
livered at rate of 5 cars per week, payment to be made in cash against
documents. All cars were to be Government inspected and certifi-
cate of grading was to accompany the draft for each car as shipped.
The contract did not specify time of shipment, but no Government
certificate as to grade could be obtained before October 1 (Root Vege-
tables Act, RS.C,, 1927, c. 181, s. 19). On September 17 the broker
who had arranged the contract wired respondent: “ Thompson and
Alix (appellant) would like you ship one car this coming Monday
against their contract can you do so if not kindly wire immediately
present price and conditions,” to which respondent replied: ¢ Will
ship one car Thompson and Alix 80 per bag bulk to-morrow or Tues-
day best can do.” A car was shipped on September 21 and was fol-
lowed by another. Appellant refused to accept and pay for these,
claiming they were of inferior quality, whereupon respondent refused
to make further shipments. Appellant sued for damages. The jury
found that the two cars were shipped under the contract, that the
potatoes therein were grade A, that respondent did not commit a
breach of the contract, that respondent, by appellant’s statements and
conduct, was justified in repudiating the contract and relieved from
making further delivery under it; but the trial judge held that, on
interpretation: of the documents, the two cars were not shipped under
the contract, and, notwithstanding the jury’s findings, ordered judg-
ment for appellant. The Supreme Court of New Brunswick, Appeal
Division (4 M.P.R. 245), set aside the judgment and ordered a new
trial. Appellant appealed, and respondent cross-appealed, to this
Court, each asking for judgment in its or his favour and (there having
been already two trials) for a final decision that would avoid further
trials.

Held (Lamont J. dissenting) : Appellant had not repudiated the contract,

and was entitled to damages for non-delivery by respondent.

Per Smith J.: Assuming the first car of potatoes was shipped on account

of the contract (requirement of certificate of grading being waived
as to it), and was of the required quality, appellant’s rejection of it

*PreseNT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
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(though making him liable for breach in respect of that car) was not,
and there was no evidence on which the jury could find that it was,
a refusal to carry out the contract. The second car was never ordered,
had not the necessary certificate, and appellant was not bound to
accept it, and there was no evidence justifying the jury’s finding in
reference to it.

Per Cannon and Crocket JJ.: Assuming the two cars were shipped on
account of the contract (Cannon J. was clearly of opinion they were
not; Crocket J. thought there might be justification for a finding that
the first was, but none for a finding that the second was), and was of
the required quality, appellant’s rejection of them was merely a
“severable breach giving rise to a claim for damages,” and was not,

and a jury could not, on the evidence, reasonably find that it was,
a repudiation of the contract.

Per Lamont J. (dissenting) : The jury was justified on the evidence in
finding that the two cars were shipped on account of the contract
and were of the required quality, and, in view of the contract, letters
and other evidence, it was open to them to find that appellant’s re-
fusal to accept and pay for them evidenced an intention to repudiate
ithe whole contract unless respondent would ship Green Mountains
(instead of Cobblers as shipped) which the contract did not require
him to do.

The Sale of Goods Act, RS.N.B,, 1927, c. 149, s. 28 (2); Freeth v. Bur,
LR. 9 CP. 208, at 213, and other cases referred to.

As to the Court finally determining on this appeal the issue between the
parties, Cannon J. referred to Order 58, Rule 4, and Order 40, Rule 10,
of the New Brunswick Rules of Court, and to Skeate v. Slaters, 83
LJXB. 676, at 680-681, 686, and Banbury v. Bank of Montreadl,
[1918] A.C. 626.

APPEAL by the plaintiff from the judgment of the
Supreme Court of New Brunswick, Appeal Division (1).

By a contract in writing dated September 3, 1927, the
defendant agreed to sell and the plaintiff to buy 20 car-
loads of white potatoes, Cobblers or Green Mountains,
Canada Grade A, at 90 cents per 90 pounds, bulk, delivered
at Sherbrooke, Quebec, at the rate of five cars per week,
payment to be made in cash against documents. All cars
were to be Government inspected and certificate of grading
was to accompany the draft for each car as shipped. The
contract was arranged by a broker in Sherbrooke. No date
was specified in the contract as to the time of shipment, but
no Government certificate as to grade could be obtained
before October 1 (Root Vegetables Act, R.S.C., 1927, c. 181,
s. 19).

(1) (1932) 4 M.P.R. 245.
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On September 17, the broker wired defendant:

Thompson and Alix [the plaintiff] would like you ship one car this
coming Monday against their contract can you do so if not kindly wire .
immediately present price and conditions.

to which defendant replied:

Will ship one car Thompson and Alix ninety per bag bulk to-morrow
or Tuesday best can do.

A car of potatoes was shipped on September 21, and
was followed by another. The plaintiff refused to accept
and pay for these cars, claiming that they were of inferior
quality; whereupon the defendant refused to make any
further shipments.

There was considerable correspondence other than the
above, much of which is set out in the judgments now
reported.

The plaintiff brought action for damages, claiming the
sum of $3,290, as being the difference between the contract
price and the price paid by the plaintiff in the open market
at the time of the alleged breach by defendant.

The action was tried twice, each time before Le Blanc J.,
with a jury. On the first trial, the jury gave a general
verdict for the defendant and judgment was entered in his
favour. The Appeal Division set aside that verdict and
judgment and ordered a new trial (1). On the second trial
the jury answered the questions submitted to them in
favour of the defendant, finding (inter alia) that the two
cars sent were shipped under the contract, that the pota-
toes therein were grade A, that defendant did not commit
a breach of the contract, and that defendant, by the state-
ments and conduct of the plaintiff, was justified in repudi-
ating the contract and relieved from making any further
delivery under it. But the trial judge held that, on inter-
pretation of the documents, the two cars were not shipped
under the contract, and, notwithstanding the jury’s find-
ings, ordered judgment to be entered for the plaintiff for
$3,290. The Appeal Division set aside this judgment and
ordered a new trial (2).

The plaintiff appealed to the Supreme Court of Canada,
asking that the judgment of the Appeal Division be set
aside and the judgment of the trial judge restored. The
defendant cross-appealed, asking that, in so far as the judg-
ment of the Appeal Division ordered a new trial, it be

(1) (1929) 1 MP.R. 510. (2) (1932) 4 MP.R. 245,
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varied and that judgment be entered for the defendant. 1933
Both parties asked that this Court, if possible, put an end Tmomeson

.. . . & Au
to the litigation and render a final judgment. Lot

P. J. Hughes, K.C., and W. J. West for the appellant. SMiI,'i‘H.
W. P. Jones, K.C., and G. McDade for the respondent. —

RinFRET, J.—There have already been two trials in this
case. The Appeal Division of the Supreme Court of New
Brunswick has again ordered a new trial (1). The parties
have requested us, if possible, to put an end to the litiga-
tion and to render a final judgment.

I agree with my brothers Cannon and Crocket that there
was no repudiation of the contract by the appellant and
that the appeal should be allowed and the cross-appeal
dismissed with costs throughout, judgment being entered in
favour of the plaintiff for the sum of $3,290, the amount of
damages assessed by the jury.

SmrrH, J.—I agree with my brothers Cannon and Crocket
that there was no repudiation by the appellant of the
contract.

The first car of potatoes shipped was not government
inspected and had no certificate of grading, as required by
the terms of the contract; but appellant, by his telegram
asking for ‘the shipment of this car, waived the requirement
as to that particular car because of his knowledge that
there could be no such inspection at that time. The
appellant was entitled to reject this car if the contents
were not in compliance with the terms of the contract.
The jury, however, has found that the contents were
in fact in compliance with the terms of the contract,
and that appellant was not entitled to reject it. Appellant,
therefore, remained accountable to the respondent for that
car of potatoes at the contract price, or for the loss sus-
tained by its rejection; but that is the full extent of its
liability for its refusal to accept that particular car, whether
shipped as part fulfilment of the contract or on an inde-
pendent contract resulting from the telegram. It was not
a refusal to carry out the contract, and there was no evi-
dence before the jury on which they could come to any
such conclusion.

(1) (1932) 4 M.P.R. 245.
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1933 The second car was never ordered, had not the necessary

Tromrson Certificate of inspection, and appellant was not bound to

&DA;?‘ accept it; and there is no evidence justifying the finding of
o the jury in reference to it.

Smith J.

The jury has assessed the damages for respondent’s
breach of contract at $3,290. I therefore agree that the
judgment of the trial judge should be restored, with costs
of this appeal and of the appeal to the Appeal Division
to the appellant.

CannNoN, J.—The plaintiff’s claim is for damages for non-
delivery of potatoes, under a contract dated the 3rd Sep-
tember, 1927, for twenty minimum carloads of white pota-
toes, Cobblers or Green Mountains, Canada Grade A, at
the price of ninety cents per ninety pounds, and ten cents
per bag extra, to be delivered at the city of Sherbrooke, in
the province of Quebec, or some other point with equal
freight, the same to be shipped at the rate of five carloads
per week, mostly over the Canadian National Railways.
All potatoes were to be Government inspected, and the
certificate of the grading was to accompany the draft of
defendant and bill of lading for each ecar shipped. The
potatoes were to be paid for by the plaintiff with cash
against documents of title and bills of lading. According
to the plaintiff, the defendant refused to deliver and com-
pelled the plaintiff to purchase in the open market at an
advanced price, whereby the plaintiff suffered damages for
$3,290.

The defendant pleads in substance that he had the right
to fulfil his contract with the plaintiff by shipping Cobbler
potatoes or Green Mountain potatoes, or both, at his option,
of a certain quality and description; and that defendant,
at the request of plaintiff, did ship a portion of said pota-
toes, being Cobbler potatoes conforming to such quality and
description; whereupon the plaintiff refused to accept and
pay for such portion so shipped by the defendant, who was.
entitled to treat the said contract as having been repudiated
by the plaintiff. The defendant also pleaded a custom,
ancient, general, uniform, certain, notorious and universally
recognized and acted upon in the potato trade, that when
a carload of potatoes, being a perishable product, is shipped
from one province to another province in Canada, as one
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instalment under a contract providing for the shipment of
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several instalments, where each instalment is to be paid Tmomesox

for separately, and if such carload answers the requirements
of the contract, the buyer must take delivery of the car-
load; and if in doubt as to whether or not the potatoes in
such carload answer the requirements of the contract, the
buyer must unload the potatoes; and if the buyer does not
unload the carload and take delivery of the same, subject
to claims, the seller is justified in regarding the whole con-
tract as having been repudiated by the buyer; and the
seller may, under such circumstances, refuse to ship the
other instalments.

I may say immediately that there is no evidence of such
general and uniform custom. I have quoted this paragraph
to show that defendant himself considered that this contract
provided for shipment of several instalments where each
instalment had to be paid for separately.

The case was tried twice before Leblane, J., with a jury;
and the Court of Appeal of New Brunswick has twice
ordered a new trial. Both parties come before us request-
ing that judgment should be rendered on the merits of the
case and are both dissatisfied with the order for a third
trial. The trial judge, after the second trial, ordered a
verdict to be entered in favour of plaintiff, although the
jury’s answers to the questions put to them by the trial
judge were mostly favourable to the defendant. The Court
of Appeal, in its second judgment (1), disapproved of the
course followed by the trial judge; but instead of rendering
judgment for the plaintiff or for the defendant, as they
had the power to do, notwithstanding the verdict of the
jury, ordered a new trial.

We stand in the position of the Court of Appeal and
have power to draw inferences of fact and to give any
judgment and make any order which ought to have been
made, under Rule 4 of Order LVIII of the Rules of the
Supreme Court of New Brunswick, which have been num-
bered to conform, as far as possible, to the English Judi-
cature Rules of 1883.

It should be noticed that, under Rule 10 of Order XL,
upon a motion for judgment, or upon an application for a
new trial, the Court may draw all inferences of fact not

(1) (1932) 4 M.P.R. 245.
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inconsistent with the findings of the jury; and, if satisfied
that it has before it all the materials necessary for finally
determining the questions in dispute or any of them, give
judgment accordingly.

These two rules have been discussed by the Court of
Appeal in England, in the case of Skeate v. Slaters (1),
where Lord Reading said:

There (under Order XL, Rule 10) the power to draw inferences of
fact is limited, when there is a verdict of a jury, to such inferences as
are not inconsistent with the finding of the jury. The application before
us is not for a new trial, but is an appeal from the decision of the Judge.
It is, however, important to consider whether the powers of this Court
on appeal from a trial by a jury are limited to those formerly exercised
by the King’s Bench Division under Order XL, rule 10. Millar v. Toul-
min (2) decided that under Order LVIII, rule 4, greater powers are given
to the Court of Appeal than were conferred under Order XL, rule 10,
and, in the words of Lord Esher, included “the power, if all the neces-
sary materials are before the Court, of giving that judgment which in
the opinion of the Court ought to be the judgment between the parties,
even though such judgment be inconsistent with the findings of the jury.”
In that case the Court of Appeal entered judgment for the plaintiff, which
was deciding affirmatively the rights of the plaintiff without the assist-
ance of the jury, and left the question (if any) as to the amount to be
decided by the Master. Lord Halsbury in the same case in the House of
Lords criticised the exercise of this power. The other Lords expressed
no opinion upon this point, and the House of Lords did not reverse the
judgment upon that ground. In Allcock v. Hall (3), the Court of Appeal
again considered the question with the assistance of the observations of
Lord Halsbury, and came to the conclusion that they had such powers
and exercised them by entering judgment for the defendants. Be it
observed that Lord Justice Lindley added that the Lord Justices deciding
that case had consulted their colleagues in the other branch of the Court,
who had carefully considered the point and agreed with the decision.
Lord Loreburn in Paquin, Lid. v. Beauclerk (4), referring to these two
cases, said: “ Obviously the Court of Appeal is not at liberty to usurp the
province of a jury; yet, if the evidence be such that only one conclusion
can properly be drawn, I agree that the Court may enter judgment. The
distinction between cases where there is no evidence and those where
there is some evidence, though not enough properly to be acted upon by
a jury, is a fine distinction, and the power is not unattended by danger.
But if cautiously exercised it cannot fail to be of value.”

The authority of Allcock v. Hall (5) was approved by Lord Lore-
burn there and is clearly binding upon us; and I am of opinion that this
Court, if satisfied that it has all the necessary materials before it, and
that no evidence could be given at a re-trial which would in this Court
support & verdict for the plaintiff, ought to enter judgment for the
defendants.

(1) (1914) 83 LJ. K.B. 676, at (3) 60 LJQB. 416; [1891] 1

680-681. Q3B. 444.
(2) (1886) 55 LJ.Q.B. #45; 17 (4) 75 LJ.KB. 395; [1906] A.C.
QB.D. 603. 148.

(5) 60 L.J.Q.B. 416; [1881]1 1 Q.B. 444.
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And, in the same case, Lord Phillimore, L.J., said at 193

page 686: THOMPSON
The result, I think, is that the cases lay down that when the Court &IA”II‘)D‘
to which the motion for new trial is made sees that the verdict was wrong, v

and sees also that upon the admitted facts, or the only possible evidence SMI’I:H.
that could be given, the verdict should be the other way, and has all the c _— J
materials before it, it may conclude the case, dispense with another trial annon J.
by a jury, which will either result in a verdict for the applicant or be
itself set aside and so toiies quoties, and at once give judgment.

I would also refer to Banbury v. Bank of Montreal (1).

I believe, in view of the request of both parties, who
have, after two trials, adduced all the evidence that they
could possibly place before the court, that we should finally
determine the issue and put an end to this litigation.

The plaintiff carries on business in Sherbrooke, in the
province of Quebec, and purchased from the defendant,
carrying on business in East Florenceville, in New Bruns-
wick, the potatoes described in their contract for October
shipment through Dastous & Company Registered, who
were acting as brokers for both parties. After the signing
of the contract, 3rd September, 1927, the defendant, on
the 8th of the same month, wrote that the only assurance
they could give was that they would have potatoes in-
spected as loaded and each car would carry a certificate of
Canada Grade A. Now, it is common ground that no such
certificate could be obtained under section 19 of the Root
Vegetables Act, R.S.C., 1927, c¢. 181, for new potatoes
shipped between the 1st day of June and the 30th day of
September, both dates included. It would, therefore,
appear clear, to my mind, that the jury could not reason-
ably find that the two cars shipped in September were
shipped under the contract. The telegrams covering the
first car satisfy me that they referred to a separate sale
independent of the contract. They read as follows:

Sherbrooke, Que., Sept. 17th/27.
B. F. Smith,
East Florenceville, N B.

Thompson and Alix would like you ship one car this coming Monday
against their contract can you do so if not kindly wire immediately pres-
ent price and conditions.

Dastous and' Co. Regd.

(1) [1918] AC. 626.
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1933 Defendant answered as follows:
Tgon:?N East Florenceville, N.B., Sept. 18.
L. Dastous & Co. Regd.
v. Sherbrooke, Que.
Smirs, Will ship one car Thompson and Alix ninety per bag bulk to-morrow

— or Tuesday best can do.
CannonJ. B. F. Smith.

Although plaintiff, perhaps in ignorance of the impossi-
bility of securing a certificate before the 1st October, asked,
on the 17th September, to ship one car against their con-
tract, it is evident that Smith knew that he could not do so
and accordingly wired that he would ship one car giving
the price and the date. He also shipped on the 23rd of
September a car that had never been ordered. Whether
or not the potatoes shipped in September were equal in
quality to potatoes that might, in October, have been graded
by the Government Inspector as Canada One does not, to
my mind, affect the issue between the parties. KEven
assuming, as found by the jury, that these two cars were
shipped under the contract and that the plaintiff should
have accepted delivery thereof, this does not in law help
the defendant in any way to establish his plea of complete
repudiation or rescission by the plaintiff of this contract by
instalments.

Paragraph 2 of sec. 28 of ch. 149 of the Revised Statutes
of New Brunswick, 1927, respecting the sale of goods, reads
as follows:

(2) Where there is a contract for the sale of goods to be delivered by
stated instalments, which are to be separately paid for, and the seller
makes defective deliveries in respect of one or more instalments, or the
buyer neglects or refuses to take delivery of or pay for one or more in-
stalments, it is a question in each case depending on the terms of the
contract and the circumstances of the case, whether the breach of con-
tract is a repudiation of the whole contract or whether it is a severable
breach giving rise to a claim for compensation, but not to a right to
treat the whole contract as repudiated.

I quite agree with the views of Mr. Justice White, in the
first judgment of the Court of Appeal (1), where he says:

No one, I think, could reasonably infer that the plaintiff would not
accept delivery of potatoes under the contract when the same were certi-
fied as Grade “A” by the inspector, merely because the plaintif had
refused to accept the potatoes in the car sent, where the question as to

whether the potatoes were, or were not, equal in quality to Grade “A,”
was one the answer to which must depend upon the opinions of those who

(1) (1929) 1 M.PR. 510, at 525-526.
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had examined the potatoes. The contract provided that each separate
shipment was to be paid for in cash.

When defendant, on September 23rd, learned by wire (Exhibit “T”)
that plaintiff refused to accept the first car sent and thought that possibly
it had been shipped in mistake, he did not inform the plaintiff that the
car was shipped against the contract, and that unless the plaintiff accepted
it he would treat the contract as repudiated. It was not until September
30th that the plaintiff learned from defendant’s wire (I2) that he did
not propose shipping plaintiff any potatoes. Assuming that the potatoes
shipped in the first car were equal in quality to Grade “ A,” then from
the facts in evidence I myself, sitting as a jury, would have had no hesi-
tation in finding that the breach occasioned by the plaintiff’s refusal to
accept the potatoes was, in the words of the Sale of Goods Act, “a sever-
able breach giving rise to a claim for damages but not to a right to treat
the whole contract as repudiated.”

But the question is not one of law merely but one of mixed fact and
law, and therefore to be determined by the jury under the instructions
of the Court as to the law. At the same time, I think, that under the
evidence in this case, no jury properly instructed as to the law, could
reasonably find that the breach was other than a severable one entitling
the defendant to damages but mot entitling the defendant to repudiate
the whole contract,

Reference was made by defendant to the letter of the
26th September wherein the brokers stated that plaintiff
would not accept the car as the buyers in Sherbrooke will
not use any more of these potatoes (Cobblers). The de-
fendant claims that this is a repudiation of the contract.

It is clear, as pointed out by White, J., that this state-
ment referred to the potatoes shipped in the second car-
load, which were not shipped under the contract at all;
and refusal to accept the same would not imply a repudia-
tion of the contract.

In Freeth v. Burr (1), Coleridge, C.J., said:

In cases of this sort, where the question is whether the one party
is set free by the action of the other, the real matter for consideration is
whether the acts or conduct of the one do or do not amount to an in-
timation of an intention to abandon and altogether to refuse performance
of the contract. I say this in order to explain the ground upon which I
think the decisions in these cases must rest * * * I think it may be
taken that the fair result of them is as I have stated * * * Now, non-
payment on the one hand, or non-delivery on the other, may amount to
such an act, or may be evidence for a jury of an intention wholly to
abandon the contract and set the other party free.

The principle thus stated by Lord Coleridge was accepted
and approved in The Mersey Steel & Iron Company v.

(1) (1874) L.R. 9 C.P. 208, at 213.
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Naylor, Benzon & Co. (1). Mr. Benjamin, speaking of this
latter case, says:

All their Lordships as well as the Lords Justices accepted the prin-
ciple stated by Lord Coleridge in Freeth v. Burr (2) as the true test; or,
as it was expressed in the words of Lord Selborne: “ You must look at
the actual circumstances of the case in order to see whether the one party
to the contract is relieved from its future performance by the conduct of
the other. You must examine what that conduct is, so as to see whether
it amounts to a renunciation, to an absolute refusal to perform the con-
tract, such as would amount to a rescission if he had the power to re-
scind, and whether the other party may accept it as a reason for not per-
forming his part.”

The terms of the contract and the circumstances of the
case clearly show, without evidence to the contrary, that
plaintiffi never had the slightest intention of repudiating
or rescinding the contract. On September 28, Dastous &
Co. wrote to defendant as follows:

P.S. With regard to shipments against contract for Messrs. Thomp-
son & Alix which are to commence the 1lst of October, will you kindly
note to ship the first car to them at Sherbrooke and the second two cars
to be billed to Magog notify them at Sherbrooke and you will of course
make all drafts with bill of lading attached on Messrs. Thompson & Alix
at Sherbrooke.

To which defendant, on September 30, answered as follows:
We do not propose shipping Thompson Alix any potatoes.
(Signed) B. F. Smith.

On the same day, Dastous answered as follows:

Sherbrooke, Que., Sept. 30, 1927.
B. F. Smith,
East Florenceville, N .B.

Your wire received upon communicating contents to Thompson and
Alix they require and insist that you fill contract they have with you
they have number cars sold for early October delivery therefore request
that you make first shipments as specified our letter twenty-eighth instant
and previous wire to-day.

Dastous and Co. Regt.

Sherbrooke, Que., 30th Sept. 1927,
Canada.
B. F. Smith, Esq.,
East Florenceville, N.B.
Dear Sir,

We confirm our wires to-day as per copies attached and specially with
reference to your wire in which you state as follows—* We do not propose
shipping Thompson Alix any potatoes,” to which we have wired you as
per copy attached advising you that upon communicating contents of
your wire to Messrs. Thompson they require and insist that you fill the

(1) (1884) 9 App. Cas. 434. (2) (1874) LR. 9 C.P. 208.



S.CR] SUPREME COURT OF CANADA 183

contract as per our contract form duly signed by them which has been 1933

forwarded you. "
THoOMPSON

Messts. Thompson & Alix of course presume that your attitude is ~ g Apx
taken largely on account of the two cars which have arrived at Sherbrooke L.
from you and which they have not accepted. In the first place, only one v.
of these cars was ordered for them as there has evidently been some S_Mig‘
oversight on the part of your office in billing two cars to Sherbrooke when Cannon J.
only one was ordered. —_

With regard to Messrs. Thompson and Alix not accepting either of
these cars we would just like 10 mention that we have been doing busi-
ness with these friends for a number of years and they are as straight a
firm as can be found and certainly would not turn down any shipments
unless they had mighty good reason for doing so and they wanted the
potatoes very badly too as they had orders awaiting to be filled but after
examining these cars and finding so much rot in them the writer person-
ally went with Mr. Thompson and examined second car and in casually
picking up at least a dozen of the large size potatoes and even some not
as large, when they were cut there were at least ten or eleven which were
all rotted in the centre so they said they could not handle these potatoes
as they had had a great deal of trouble with the previous shipments
already.

Under these circumstances we do not see how this has any thing to
do with the contract, especially as the contract calls for Grade A Stock
and it was understood that these would be government inspected and the
Inspector’s certificate would be attached to your draft on the Buyers.

We therefore trust that we may hear from you promptly that you are
making shipments as we have already specified against contract for
Messrs. Thompson & Alix, otherwise they will take immediate action to
protect themselves in the matter, especially as we mentioned in our wire
they have a number of cars sold for early October delivery.

We also mentioned in our wire that we had sent on the bill of lading
for the second car which was mailed from here on the 28th by registered
mail so that same should have reached you before now. We did all we
possibly could to try and get this car sent on, on a diversion order but
it was impossible to make this arrangement.

We now await your further word and prompt reply also quotation on
the five cars we have already mentioned for October shipment.

Yours very truly,

Dastous & Co. Reg.
Per G. W. Stevenson.

Then again, on October 3, 1927:

B. F. Smith,
East Florenceville, N.B.

Referring our letter twenty-ninth ultimo Please wire if car for Veil-
leux has been shipped if not will you be sure get it away to-morrow
Thompson and Alix request immediate reply our wire and letter thirtieth
ultimo you have not replied our request for quotations five cars October
shipment.

Dastous and Co. Reg.
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and next day:

Oct. 4-1927
B. F. Smith
East Florenceville NB
Thompson and Alix requests immediate wire advice as to whether or
not you have shipped cars against their contract as per instructions con-
tained in our letter twenty eight ultimo will you therefore kindly wire us
immediately advising.
Dastous and Co. Reg.

These two telegrams were confirmed by letter. Smith,
the defendant, on October 5, notwithstanding this request,
wired as follows:

Dastous & Co. Regd.
Sherbrooke, Que.

See my telegram thirtieth decision final.
B. F. Smith.

On October 6, through their solicitors, the plaintiffs notified
the defendant that they were proceeding to purchase pota-
toes in the open market to supply their demand and would
hold him responsible for all damages that they might suffer
by reason of the breach of contract.

I therefore reach the conclusion that with the material
before us, and even admitting that there might be sufficient
evidence to support the finding of the jury that the first
and second carloads of potatoes had been shipped under the
contract and equalled Grade A potatoes and should have
been accepted by the plaintiff, this would not be sufficient
in law to support defendant’s contention, which he had to
establish, that the whole contract had been repudiated.
Nowhere in the record is found an absolute refusal by plain-
tiff to perform the contract such as would amount to a
rescission, according to the test adopted by Lord Selborne
in Mersey Steel & Iron Co. case above quoted. The onus
has not been and could not be legally satisfied under the
contract and the circumstances of the case, while the plain-
tiff has proven clearly: 1. the existence of the contract;
2. the breach of the contract; and 3. the quantum of
damages.

No car was ever shipped with the required certificate.
This certificate could be secured only in October and on
the 30th September the defendant took upon himself to
repudiate his obligation. I am not prepared to say that
there was no evidence to go to the jury. But I am per-
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fectly satisfied that the findings of the jury as to the two
cars shipped (questions 2-3-4-5), as to the breach of the
contract (question 6), as to the alleged custom (questions
7-8-9-10), as to part of question 11 that the contract was
broken by plaintiff, as to justification and the absence of
damages (questions 12-13), were either against the evidence
or against the weight of evidence, and were such as no
jury could reasonably find. We therefore remain with the
written agreement, whose existence is affirmed by the jury
in their first answer, and the damages which the jury
assessed at $3,290, after the judge’s special request. The
defendant, having failed to establish that he was legally
justified in repudiating the whole contract as he did, must
suffer the consequences of his conduct and reimburse to
the plaintiff the difference between the amount paid for
the twenty carloads which they purchased and the price
they would have paid to the defendant under the contract
for the same potatoes.

I would therefore allow the appeal and dismiss the cross-
appeal and restore the order of the trial judge that judg-
ment be entered for the plaintiff and against the defendant
for $3,290, with costs throughout.

Crocker, J.—The whole substance of the defence to this
action lies in the alleged repudiation of the contract of sale
by the plaintiffs before the defendant’s admitted refusal to
deliver the twenty carloads of potatoes contracted for. The
decisive question, therefore, on this appeal is as to whether
there was any evidence upon which the jury could reason-
ably find that the plaintiffs did in fact repudiate the con-
tract and thereby relieve the defendant from his obligation
thereunder.

* Whether the car which the defendant shipped to the
plaintiffs after receiving their telegram of September 17
constituted a delivery under the contract, as the jury found
in answer to question 2, or was an independent shipment
outside the contract, is open to serious question, as the
cogent reasoning of my brother Lamont in this regard so
clearly demonstrates. It is apparent from the learned trial
judge’s instructions to the jury on that point that the
words “ under the contract ” as used in the question merely

meant against or on account of the contract, and had no
58969—3
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reference to its being shipped in compliance with all its
terms. The jury could have understood nothing else. The
question involved not only the interpretation of the de-
fendant’s reply to the plaintiffs’ telegram of September 17,
which, if it was in any way ambiguous, was a question for
the court, but the consideration as well of the conduct of
both parties in connection with the plaintiffs’ rejection of
the shipment, which was a question for the jury. If the
decision of the appeal depended on the validity of the jury’s
answer to this question, I am not at all sure, upon a con-
sideration of the terms of the two telegrams, and the con-
duct of the parties regarding the rejection and disposition
of the shipment, that this finding could not be fully justi-
fied.

Be that as it may, the shipment by the defendant of one
of the twenty carloads of potatoes and its refusal by the
plaintiffs after their own inspection as being of unsatis-
factory quality, falls far short, in the circumstances of this
case, of satisfying the onus which lay on the defendant to
prove a repudiation of the whole contract by the plaintiffs
or an intimation to the defendant of their intention to
abandon it entirely. Assuming that the first car was
shipped against the contract and the second car as well—
though there is, to iny mind, no justification whatever for
the finding that the second car was so shipped—the ques-
tion as to whether the rejection of one or both these cars
amounted to a repudiation of the whole contract or was a
severable breach giving rise to a claim for damages, is one,
which, under the provisions of subsec. 2 of sec. 28 of the
New Brunswick Sale of Goods Act, depends on the terms
of the contract and the circumstances of the case, as pointed
out by my brother Cannon.

Although no time for delivery was mentioned in the con-
tract itself, it is perfectly clear from the correspondence
between the parties and from the fact that the contract
provided for government inspection and that the defend-
ant’s draft for each car as shipped should be accompanied
by an official government certificate of grading, which was
not possible under the terms of sec. 19 of the Root Vege-
tables Act, R.S.C., 1927, c. 181, before October 1, that the
intention of the parties was that shipments under the con-
tract should not begin before that date. Both parties must
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in accordance with the terms of the contract could be re- Twomeson

fused by the plaintiffs as of unsatisfactory quality upon
their own inspection, as in the case of the two cars referred
to. No question could arise between them as to quality,
once a car was shipped, officially inspected and certified as
the contract required. How the rejection of two cars
shipped in the month of September, uninspected and uncer-
tified, before the time for the performance of the contract
had arrived, could be treated by the defendant as an abso-
lute refusal on the part of the plaintiffs to accept and pay
for inspected and certified cars, in accordance with the
terms of the contract, or as an intimation of an intention
on their part to wholly abandon the contract, I find it diffi-
cult to understand, when the terms of the contract itself
and the circumstances of the case are considered.

I can find nothing in the letters or telegrams of the
plaintiffs’ brokers (Dastous & Co.) to the defendant be-
tween September 23, when they advised him by wire of
the rejection of the first car, and October 1, which could
fairly or reasonably be taken to indicate any intention on
the part of the plaintiffs of renouncing the contract. Hav-
ing received an invoice for the second car after their
telegram advising rejection of the first, they at once, in
confirming this telegram, called the defendant’s attention
to what they assumed to be an error in billing two cars to
them as ‘“ there was only one ordered and possibly the one
which has already arrived was not intended for Sherbrooke
at all”. The defendant having wired them the following
day that if the plaintiffs refused the first car, he would
release to them and have them forward it to Montreal,
they telegraphed that plaintiffs would not accept the first
car but that they would accept the second if quality was
satisfactory. On September 26 they wired the defendant
again, advising him that they had diverted the first car to
Montreal as instructed by him and that the second car
had arrived and the plaintiffs would not accept as 90% of
the large potatoes cut rotten inside, and requesting wired
instructions, to which the defendant simply replied on Sep-
tember 27 that he was releasing second car to them and
requesting them to forward this to Toronto. On the same

date they telegraphed him asking if he could offer a car
58969-—33
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of good sound potatoes for immediate shipment and to wire
price and what kind. To this defendant replied: “ My
experience Sherbrooke cannot book further orders”.

It is true that in a letter dated September 26, confirming
their wire regarding the diversion of the first car and the
plaintiffs’ refusal of the second, Dastous & Co. stated:
“They (plaintiffs) will not accept the car as they state
the buyers here will not use any more of these potatoes”,
and added a statement of their own that “ there have been
several cars of these Cobblers come into Sherbrooke and
they have been distributed around pretty well and no body
wants any more of them”. Also that in a letter, dated
September 27, referring to their telegraphic request of that
date for an offer for a car of good sound potatoes, they
spoke of the Cobblers which had come in to the Sherbrooke
market having caused a lot of trouble, and stated that they
hardly thought the retail trade there would take any more
of them unless they were sure that there would be no more
potatoes with rot in the centre. There is, too, another
letter, dated September 28, referring to the diversion of
the second car to Toronto, in accordance with the defend-
ant’s request, which contains the following paragraph and
postscript:

Trusting the above is satisfactory and regretting the trouble there

has been over these cars but Messrs. Thompson & Alix needed the pota-
toes very badly and would gladly have taken them if it was not for the
trouble they have had on the previous cars which were rotted the same
way and which the Trade here will not accept any further lots of the
same stock.

PS. With regard to shipments against contract for Messrs. Thomp-
son & Alix which are to commence the 1lst of October, will you kindly
note to ship the first car to them at Sherbrooks and the second two cars
to be billed to Magog notify them at Sherbrooks and you will of course
make all drafts with bill of lading attached on Messrs. Thompson & Alix

at Sherbrooke.
This was followed by the following telegram of Sep-
tember 30, Dastous to defendant:
With reference two cars ordered to Magog for Thompson as per our
letter twenty-eighth instant please be sure ship these in bags all others
unless specially instructed to be shipped bulk try ship two Magog cars

same day early as possible next week mailed blading second released car
Thompson twenty eighth wire lowest price five cars Grade A October

shipment.
to which defendant replied on the same day:
We do not propose shipping Thompson Alix any potatoes.



S.CR] SUPREME COURT OF CANADA

Several further telegrams and letters from Dastous &
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Co. insisting upon the defendant delivering the potatoes THOMPSON

under the contract brought no response from the defendant
until October 5, when he telegraphed:

See my telegram thirtieth decision final.

Far from indicating an intention on the part of the
plaintiffs to abandon the contract these letters and tele-
grams, I think, point quite the other way, and afford no
ground whatever for the jury’s finding on question 13, that
the defendant was justified by the statements and conduct
of the plaintiffs in repudiating the entire contract before
the time for its performance had arrived and relieved from
making any further delivery thereunder.

The contract and the breach by the defendant having
been conclusively proved, judgment should, therefore, be
entered in favour of the plaintiffs for $3,290—the amount
assessed by the jury as the difference between the contract
price of the twenty carloads contracted for and the amount
paid by them for the potatoes which they were required
to purchase to replace them.

The plaintiffs’ appeal should be allowed and the de-
fendant’s cross-appeal dismissed with costs and judgment
entered in favour of the plaintiffs for the amount above
stated with costs of the action and of the appeal to the
Appeal Division of the Supreme Court of New Brunswick.

Lamont, J. (dissenting).—This is an appeal from a judg-
ment of the Appeal Division of the Supreme Court of
New Brunswick (1) directing a new trial. The facts are
very simple: By a contract in writing, dated September 3,
1927, the respondent agreed to sell and the appellant to
buy twenty car loads of white potatoes, Cobblers or Green
Mountains, Canada Grade A, at 90 cents for ninety pounds,
delivered at Sherbrooke, Quebec, at the rate of five cars per
week. Payment was to be made in cash against shipping
documents. All cars were to be Government inspected and
a certificate of grading was to accompany the draft for each
car as shipped. The contract was arranged by one G. W.
Stevenson, a broker in Sherbrooke, who was trading under
the name of Dastous & Co., Reg’d. No date was specified
in the contract as to the time of shipment, but, as, under

(1) (1932) 4 MP.R. 245.
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the Root Vegetables Act, R.S.C., 1927, ch. 181, Government
certificates as to grade could not be obtained for new pota-
toes shipped between the 1st day of June and the 30th day
of September, the parties may have expected the shipments
to be made not earlier than October. Be that as it may,
on September 17, 1927, Stevenson, acting for the appellant,
wired the respondent as follows:

Thompson and Alix would like you ship one car this coming Mon-

day against their contract can you do so if not kindly wire immediately
present price and conditions.

To this the respondent on the following day replied:
Dastous & Co. Regd.
Sherbrooke, Que.

Will ship one car Thompson and Alix ninety per bag bulk tomorrow
or Tuesday best can do.
B. F. Smith.

On September 21 the first car was shipped, and was
followed by another before the respondent had received
any acknowledgement of the receipt of the first. Both cars,
which contained Cobbler potatoes, were rejected on the
ground that the potatoes were of inferior quality. The
cars were re-shipped—one to Montreal and the other to
Toronto—where they sold as Canada Grade A potatoes.

On the appellant’s refusal to accept and pay for these
two cars, the respondent refused to make any further ship-
ments, claiming that the appellant had repudiated the con-
tract and that he was no longer bound by it. The appel-
lant, after notification, proceeded to buy twenty car loads
of potatoes in the open market to fulfill its engagements.
These it purchased at a cost of $3,290 above the respond-
ent’s contract price. To recover this $3,290 as damages for
breach of contract this action was brought.

At the first trial the jury brought in a general verdict
for the respondent. This was set aside by the Appeal
Division (1) and a new trial ordered on the ground that,
even if the first car load was improperly rejected, it would
not justify the respondent’s refusal to deliver the balance
of the twenty cars. In its judgment the court construed
the telegrams of September 17 and 18 as a refusal on the
part of the respondent to ship the first car on account of
the contract.

(1) (1929) 1 MP.R. 510.
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At the second trial questions were submitted to the jury 1933
who answered them all in favour of the respondent. They Tmomeson
found that both cars had been shipped under the contract; &I;A;DD‘
that both contained Grade A potatoes; that the respond-  v.
ent had not committed a breach of the contract, and that, Swma.
owing to the statements and conduct of the appellant, the LamontJ.
respondent was justified in considering the contract to be
at an end and he was, therefore, relieved from making fur-
ther delivery under it.

The trial judge was very strongly of opinion that the
jury’s finding that the two cars were delivered under the
contract was in conflict with the construction placed on
the telegrams by the Appeal Division. He, therefore, re-
fused to give effect to the finding but, instead, entered judg-
ment for the appellant. This judgment the Appeal Division
set aside and again a new trial was ordered (1). Against
that order the appellant now appeals to this Court and
asks to have the judgment of the trial judge restored; while
the respondent asks that effect be given to the verdict of
the jury.

The prolongation of this litigation has been due, in my
opinion, to an erroneous construction placed by the Court
of Appeal upon the telegrams of September 17 and 18. The
Court held that from the respondent’s telegram the appel-
ant “not only might reasonably have inferred, but was
bound to infer, that the defendant (respondent) had re-
fused to send the car against the twenty car contract.” The
car referred to was the first car shipped.

With deference, I am unable to spell out of the respond-
ent’s telegram a refusal on his part to ship against the con-
tract. Where is the refusal? He is asked if he can ship one
car as against the contract on the coming Monday. He
replies that he will ship on Monday or Tuesday. That is
no refusal, nor is it evidence of an intention to make a new
contract. It is only because he mentions the price of 90
cents per bag that any plausible argument for the court’s
interpretation is possible. But the price he mentioned is
the contract price. If he was not willing to ship under the
terms of the contract he was to wire present price and con-
ditions. This, to my mind, implies that “the present
price ” would be one different from the contract price and

(1) (1932) 4 M.P.R. 245.



192
1933

A
THoMPSON
& Auix
L.
v.
SMITH.

Lamont J.

—

SUPREME COURT OF CANADA [1933

that the conditions called for would be a statement of the
kind and quality of the potatoes and the terms of pay-
ment; in fact all the information necessary upon which to
base a new contract. No conditions whatever are men-
tioned in the respondent’s telegram. Does, then, the fact
that he mentioned in his wire the contract price justify the
conclusion that he was refusing to ship against the con-
tract of September 3, and was making a new contract for
this car load? In my opinion it does not. The respondent
testified that he shipped both cars against the contract;
and Mr. Stevenson, who was called for the appellant, gave
this testimony:—

Q. Now speaking of this first car that was shipped up there by Mr.
Smith, * * * if that had been Canada Grade A in the judgment of
the plaintifi would it have been applied to the contract?—A. Not neces-
sarily.

a. Why wouldn’t it have been?—A. We didn’t know how we might

apply it, we didn’t know from that wire if it was to apply.

Q. You remember giving evidence on another trial do you?—A. Yes.
* *  x  x  x

Q. “Supposing that it had been for the sake of argument of Canada
Grade A, it would have been a shipment on the contract, wouldn’t it”
and your answer “ Well, the car would have been applied in that case.”
Didn’t you make that answer at the last trial, didn’t you make that
statement?—A. If it is there I must have made it.

But more than that, if the respondent was not going to
ship under the written contract his telegram of the 18th
would be a proposal only, and would have to be accepted
before he had a contract at all. The appellant acted as if
they construed the respondent’s reply to mean that he
would ship against the contract. When the car arrived the
appellant was on hand to inspect it and it was rejected—
not because there was no contract for it, but because it was
not Grade A in quality. If it was shipped under a new and
independent contract there was no stipulation that the
potatoes were to be Grade A, and the appellant had no
right to reject it because it did not come up to that grade.
I, therefore, think the jury were right in finding that the
first car was shipped under the contract.

As to the second car the respondent says: that having
been requested to ship one car under the contract, he con-
cluded that shipments under the contract had begun with
the first car delivered, and that he was called upon by the
contract to ship five cars per week, of which this was one.
The jury accepted his evidence and, in my opinion, were
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right in finding that the second car was also shipped under
the contract.

The appellant rejected both cars and refused to pay for
them against the shipping documents. There was abun-
dant evidence that both these cars contained Grade A pota-
toes. Both cars answered the contract in every respect
save one, namely, that they had not been Government
inspected and no certificate of grading accompanied the
draft. Is this an objection of which the appellant can
take advantage? In my opinion it is not. As I have
already pointed out, Government inspection of new pota-
toes did not commence under the statute until after Sep-
tember 30. The obtaining of the certificate of grading was,
therefore, impossible. Both parties are presumed to know
the law and to know that certificates of grading could not
be obtained at the date these cars were shipped. The re-
quest for shipment against the contract prior to October,
_ therefore, constituted a waiver of the right to require Gov-
ernment inspection and the certificate, as was pointed out
by White, J. in giving the first judgment of the Appellate
Division. It cannot, therefore, be said that the respondent
was in default under the contract in not having the Govern-
ment certificate as to grade.

The last question is, was there evidence to support the

jury’s answer to Question 13? That question reads:

13. Q. Was the defendant by the statements and conduct of the plain-
tiffs, justified in repudiating the contract and relieved from making any
further delivery under the contract?—A. Yes.

The Sale of Goods Act, R.S.N.B., 1927, ch. 149, section

28 (2), provides as follows:

(2) Where there is a contract for the sale of goods to be delivered
by stated instalments, which are to be separately paid for, and the seller
makes defective deliveries in respect of one or more instalments, or the
buyer neglects or refuses to take delivery of or pay for one or more in-
stalments, it is a question in each case depending on the terms of the
contract and the circumstances of the case, whether the breach of con-
tract is a repudiation of the whole contract or whether it is a severable
breach giving rise to a claim for compensation, but not to a right to treat
the whole contract as repudiated.

In Freeth v. Burr (1), Coleridge, C.J., said:

In cases of this sort, where the question is whether the one party is
set free by the action of the other, the real matter for consideration is
whether the acts or conduct of the one do or do not amount to an inti-
mation of an tntention to abandon and altogether o refuse performance

(1) (1874) LR. 9 CP. 208, at 213.
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of the contract. I say this in order to explain the ground upon which I
think the decisions in these cases must rest. * * * I think it may be
taken that the fair result of them is as I have stated * * * Now,
non-payment on the one hand, or non-delivery on the other, may amount
to such an act, or may be evidence for a jury of an intention wholly to
abandon the contract and set the other party free.

It is not contended that in every case a refusal to accept
and pay for a partial delivery would of itself constitute a
repudiation of the contract. The rule on this point is dealt
with in Millars’ Karri & Jarrah Co. v. Weddel, Turner &
Co. (1), where, at page 29, Bigham J., with whom Walton
J. agreed, said:

It is argued that it (the award) violates the well-known rule of law
that where goods are sold to be delivered in different instalments a
breach by one party in connexion with one instalment does not of itself
entitle the other party to rescind the contract as to the other instal-
ments. But I do not agree. The rule, which is a very good one, is, like
most rules, subject to qualification. Thus, if the breach is of such a
kind, or takes place in such circumstances as reasonably to lead to the
inference that similar breaches will be committed in relation to subse-
quent deliveries, the whole contract may there and then be regarded as
repudiated and may be rescinded. If, for instance, a buyer fails to pay
for one delivery in such circumstances as to lead to the inference that
he will not be able to pay for subsequent deliveries; or if a seller delivers
goods differing from the requirements of the contract, and does so in such
circumstances as to lead to the inference that he cannot, or will not,
deliver any other kind of goods in the future, the other contracting party
will be under no obligation to wait to see what may happen; he can at
once cancel the contract and rid himself of the difficulty. This is the
effect of section 31, subsection 2 of the Sale of Goods Act, 1893.

That section is identical with the New Brunswick section
in question here. See also Munro v. Meyer (2). In the
case at bar the appellant not only refused to accept and
pay for either of the cars shipped, although they contained
Grade A potatoes, but also stated that all deliveries of such
potatoes would be refused. This is made clear by the evi-
dence of Mr. Thompson himself who gave this testimony:

Q. This car of potatoes that you saw you say in your opinion wouldn’t
pass as Grade A?

Q. And even if it had been bought on the contract you would have
rejected it just the same?—A. Yes.

* %k % *

Q. If that was the only kind and quality that Smith had to ship
although he had shipped you wouldn’t have taken them on the contract?
—A. No.

Q. You would have rejected car after car?>—A. Why yes, that kind of
stuff.

The jury had before them the contract and the com-

munications between the parties. The appellant did not

(1) (1908) 14 Com. C., 25. (2) [1930] 2 K.B. 312.
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Stevenson. The evidence shews that in sending the letters Trompson

and telegrams Stevenson was acting for the appellant.

The contract, as the jury knew, provided that either
Cobblers or Green Mountains might be shipped at the
option of the respondent who had on hand enough Cobblers
to fill the entire contract and was ready and willing to
ship them. The jury had also before them the following
communications from Stevenson:

Letter of September 3rd, in which he asked:

Will you also kindly advise if you will be able to ship mostly Green
Mountain potatoes against the contracts as our Trade prefer this variety
if possible.

The evidence shews that Green Mountains, as a rule,

brought from ten to twenty cents per barrel more than
Cobblers.

Letter of September 6, which contained the following:

With reference to contracts booked for October shipment, our Buyers
would like some assurance regarding the quality of the potatoes you will
ship as in shipments of the new crop of Cobblers from New Brunswick
which have recently arrived we find that while the outside of the potatoes
look very nice and sound, a very large per cent of them on being cut
shows a large hole and rot right in the centre of the potatoes.

This is a very serious defeet and if it prevails generally in the crop
of Cobblers throughout New Brunswick our Trade would not want this
variety shipped against contract.

Would you therefore be in a position to ship all Green Mountains
and are they free from blight or any disease of a serious nature.

Letter of September 10, in which he says:

You did not mention in your letter whether you would be able to
supply mostly Green Mountains and as these are much preferred by our
Trade would ask that you kindly bear this in mind and arrange to ship
as many cars of Green Mountains as possible against contract we are
enclosing for twenty cars for Messrs. Thompson & Alix.

In a letter dated September 26, he says:

We regret to say that the second car of potatoes which was on the
way to Sherbrooke has not turned out satisfactory and Messrs. Thompson
& Alix will not accept these as on inspection and cutting some of the
potatoes they found almost every one of the large ones to be rotten in-
side and quite a few of the medium size are the same way. They will
not accept the car as they state the Buyers here will not use any more
of these potatoes.

There have been several cars of these Cobblers come into Sherbrooke
and they have been distributed around pretty well and nobody wants
any more of them.

In addition Stevenson reported, on September 23, that
on inspection Thompson & Alix found more than half the
first car to be very poor stock: very small, also wet and
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full of mud. The jury, on abundant evidence, found these
statements to be far from the truth, so far indeed that they
may well have concluded that the appellant had some
ulterior motive for making them, and, from the correspond-
ence above quoted, may have considered the motive to have
been a desire to obtain Green Mountains instead of Cob-
blers. That the appellant wanted the twenty car loads of
potatoes delivered is, I think, clear, but he did not want
to take Cobblers as these were not desired by the trade.

In view of the terms of the contract, the declaration of
the appellant Thompson that all cars containing similar
potatoes would have been rejected, and the letters, it was,
in my opinion, open to the jury to find that the refusal by
the appellant to accept and pay for the two cars shipped
evidenced an intention to repudiate the whole contract
unless the respondent would fulfil it by shipping Green
Mountains instead of Cobblers. The respondent was with-
in his rights in refusing to do so.

The appeal should, therefore, be allowed in so far as the
judgment below ordered a new trial but, on the answers
of the jury, judgment should be entered for the respondent
dismissing the action with costs throughout.

Appeal allowed and cross-appeal dismissed,
with costs.

Solicitors for the appellant: Hanson, Dougherty & West.
Solicitor for the respondent: Gage W. Montgomery.

DAVID CHALMERS axp Orsers v. THE KING

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law—Jurisdiction—Conflict of decisions—Seditious words—Joint

indictment—Criminal Code, RS.C., 1927, c. 36, sections 133, 133a

enacted by 20-21 Geo. V, c¢. 11 and 134 re-enacted by 20-21 Geo. V, c.
11,

APPEAL by the appellants from the judgment of the
Court of King’s Bench, appeal side, province of Quebec (1),
dismissing the appeal from their conviction by a jury and

*PreSeNT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.

(1) (1932) Q.R. 52 KB. 244.
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their sentence by the Court of King’s Bench, criminal side,
~ Wilson J., for the offence of speaking seditious words.

The appellants were granted special leave to appeal to
this court by Smith J., in chambers, on the ground that, at
first sight, the judgment appealed from apparently con-
flicted with a judgment of the Court of Appeal of Ontario
in a case of The King v. Buck (1).

On the appeal to this court, after hearing argument of
counsel, the Court delivered judgment orally, quashing the
appeal for want of jurisdiction, on the ground that such
conflict did not exist.

Appeal quashed.

M. Garber for the appellants.

D. P. Gillmor K.C. for the respondent.

JOSEPH DORZEK, BY His NEexT
Frienp JorEN Dorzex, THE samp JOHN

DORZEK, axp CLEMENTINE DOR- ( APPELLANTS;
ZEK (PLAINTIFFS) ......ccuvienennnn. J
AND
McCOLL FRONTENAC OIL COM- }RESPO-N e
PANY, LIMITED (DEFENDANT).....

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Appeal—Jurisdiction—Amount in controversy in appeal—Claims for dam-
ages, by infant suing by father as next friend, and by father, in same
action—Appeal by them from judgment reversing judgment at trial in
their favour for a sum to each of less than 82,000, the sums together
exceeding 82,000—Alternative motion for special leave to appeal.

The action was for damages resulting from the infant plaintiff being struck
by defendant’s motor truck. The infant, suing by his father as next
friend, claimed for personal injuries, and his father claimed for hos-
pital and medical expenses and loss of work. At trial the infant re-
covered 81,875, and the father $28425. The Court of Appeal for On-
tario reversed the judgment and dismissed the action. Plaintiffs
appealed de plano to this Court. The present motion was by way of
appeal from the Registrar’s refusal to affirm jurisdiction.

Held: This Court had not jurisdiction. To give jurisdiction in regard to
either appellant, the amount in controversy in the appeal with regard:
to him must exceed $2,000. Each cause of action was complete in
itself and distinet from the other. Appellants were in the same posi-
tion (as to jurisdiction) as if separate actions had been brought and
separate judgments rendered. The amounts recovered at trial could
not be added to give jurisdiction.

*PRESENT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ,
(1) [1932] 3 D.L.R. 97; 57 Can. Cr. C. 290.
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“ L’Autorité,” Limitée v. Ibbotson, 57 Can. S.C.R. 340, Armand v. Carr,
[1926] Can. S.C.R. 575, and McKee v. City of Winnipeg, [1930] Can.
S.C.R. 133, cited.

An alternative motion for special leave to appeal was refused.

On an application for special leave to appeal, within s. 41 (f) (amount
exceeding $1,000) of the Supreme Court Act, the mere fact that an
important point of law is involved in the appeal is not in itself a
sufficient reason for granting leave, if the point has already been the
subject of a decision in this Court or in the Judicial Committee of
the Privy Council.

MOTION by way of appeal by the plaintiffs from the
order of the Registrar declaring that the Supreme Court of
Canada has not jurisdiction to hear and determine their
appeal from the judgment of the Court of Appeal for On-
tario, which reversed the judgment at trial in favour of
the plaintiffs, and dismissed the action, which was for dam-
ages resulting from the infant plaintiff being struck by
defendant’s motor truck.

The material facts of the case for the purpose of this
motion are sufficiently stated in the judgment now reported,
and are indicated in the above headnote.

In the alternative, the plaintiffs moved for an order
granting them special leave to appeal (leave having been
refused by the Court of Appeal).

The motion was dismissed with costs.

W. F. Schroeder for the motion.
G. F. Henderson K.C. contra.

The judgment of the court was delivered by

RinFreT J—This motion is made on behalf of the appel-
lants by way of appeal from an order of the Registrar re-
fusing to affirm the jurisdiction of this Court de plano.

In the alternative, the Court is moved for an order grant-
ing the appellants special leave to appeal.

As stated in the judgment of the Registrar, there are
three plaintiffs-appellants: 1. The infant Joseph Dorzek,
suing by his next friend John Dorzek; 2. John Dorzek,
the father of the infant; 3. Clementine Dorzek, the mother
of the infant.

By the trial judgment, the infant recovered from the de-
fendant 81,875; and it was ordered that the sum should
be brought into court and remain there until he attains
the age of twenty-one years, the income thereon, in the
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meantime, to be paid to him; John Dorzek recovered
$284.25; and Clementine Dorzek recovered $46.87.

The Court of Appeal reversed the trial judgment and
dismissed the action.

As pointed out by the Registrar, the claims of the three
plaintiffs were separate and distinet, each claiming in re-
spect of loss personal to each. The infant’s claim was for
damages resulting from the physical injuries suffered by
him as a consequence of the accident. The father’s claim
was for damages made up of hospital and doctors’ fees and
charges, including two weeks’ loss of work. The mother’s
claim was for loss of one month of her wages. Kach plain-
tiff recovered for the separate damages they respectively
suffered.

No amount recovered individually by the plaintiffs is
sufficient to give jurisdiction to this court; but the appeal
from the order of the Registrar is asserted upon the ground
that the action was in the nature of a joint action brought
by the father on behalf of himself and his infant son and
that the two amounts awarded to the infant and to the
father must be regarded as one for the purposes of an appeal
to this court.

In circumstances such as the above, although there be
but a single judgment, the appellants, for purposes of juris-
diction, are in the same position as if separate actions had
been brought and separate judgments had been rendered.
Each cause of action is complete in itself and distinet from
the other. The amount of the matter in controversy in the
appeal to this court must therefore exceed the sum of $2,000
with regard to each individual appellant. (“L’Autorité,”
Limitée v. Ibbotson & others (1); Armand v. Carr (2);
McKee v. City of Winnipeg (3).

In the present case, the next friend by whom the infant
sued also recovered against the defendant. The decision of
the Registrar was that this did not * justify the contention
that the two (amounts recovered) may be added for the
purpose of giving this Court jurisdiction.” We are of opin-
ion that the Registrar has correctly stated the rule appli-
cable in such cases.

(1) (1918) 57 Can. S.C.R. 340. (2) [1926] Can. S.C.R. 575.
(3) [1930] Can. S.CR. 133.
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The appeal from the order of the Registrar refusing to
affirm jurisdiction ought, therefore, to be dismissed.
Dealing now with the alternative motion for an order

Frontenac granting special leave to appeal: Leave having been re-

O Co,,
Lrp.

Rinfret J.

_—

fused by the Court of Appeal of Ontario, the Supreme Court
may grant such leave only if the matter in controversy in
the appeal comes within one or the other of subsections a,
b, ¢, d, e and f of section 41 of the Supreme Court Act. The
only subsection applying here is subsection (f): where “ the
amount * * * in controversy in the appeal will exceed
the sum of $1,000”; and the subsection applies only to the
case of the infant plaintiff. Moreover, section 41 provides
for “ a special leave to appeal,” which implies the existence
of special reasons for granting leave.

In the premises, the special ground put forward by the
appellant is stated as follows:

This is a motor car accident. In such cases, the statute
(The Highway Traffic Act—sec. 42 of ch. 251 of R.S.0,,
1927) places upon the defendant the onus of proving that
the loss or damage complained of did not arise through his
negligence or improper conduct. In the face of a definite
finding made by the jury that the defendant has failed to
discharge the onus, a court of appeal has no right to dis-
turb such finding and to substitute for it its own view of
the facts. If, on the other hand, the court of appeal was
of opinion that the verdict of the jury was perverse, the
proper judgment was not to dismiss the action, but to order
that there should be a new trial. It is submitted that,
having regard to the large number of motor car cases
throughout Canada, these are matters of public importance
and would afford a sufficient reason to grant the special
leave prayed for.

The question as to the effect of the provisions of sec. 42
of the Ontario Highway Traffic Act and of similar statutes
has more than once been considered by the Supreme Court
and by the Privy Council. Only recently, in the case of
Winnipeg Electric Co. v. Geel (1), this Court and the Judi-
cial Committee had occasion to state the law in this respect
very fully and, at all events, with regard to each of its
aspects in relation to the questions now sought to be dis-
cussed by the appellant. The Court should not grant

(1) [1931] Can. S.CR. 443; [1932] A.C. 690.
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special leave to appeal for the mere purpose of reasserting E’ﬁ
the law it has already expounded. The principles which Dorzex
are to govern were clearly exposed in the Geel case (1) and Cors.

we have no doubt that the courts of this country are fully Fronrenxac

aware of their duty to apply them where occasion arises. OIETS?"
In this particular case, we do not find in the judgment of Rintrat ]
the Court of Appeal any statement in conflict with the ~—
judgment re Winnipeg v. Geel (1), or any intention of
disregarding the law as it was there laid down.
But this further ought to be said: The mere fact that
a point of law—important though it may be—is involved
in the appeal is not in itself a sufficient reason why special
leave should be granted, if the point has already been the
subject of a decision in this Court or in the Judicial Com-
mittee.
The motion of the appellant should accordingly be dis-
missed with costs.
Motion dismissed with costs.
Solicitors for the appellants: Chown & Chown.
Solicitors for the respondent: Henderson, Herridge & Gow-
ling.
RODOLPHE MOREAU (DEFENDANT).. APPELLANT; 1932
AND +Nov. 10.
JOSEPH LABELLE (PLAINTIFF)...... RESPONDENT. 1933

*Feb. 27,

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Negligence—Master and servant—Use of motor car—Disobedience—Act in
course of employment—Master's liability—Dristinction between “in the
performance of the work” and “during the period of work”—Art.
1064 C.C.

The appellant was receiving guests at dinner, at his home, on New Year's
eve. One <C. had been invited with his wife, but she had been un-
able to come as she found the distance too great for walking. The
appellant then offered to C. the use of his automobile to go and get
her. C. took the car, but stopped on his way. One R.M., nephew of
the appellant but not his employee as chauffeur or otherwise, hap-
pened to pass on the street where the car was parked, and, seeing
nobody in charge, thought fit to notify his uncle by telephone. The
appelant then gave the following instructions to his nephew: “ Take

*PreseNT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.

(1) [1931] Can. S.C.R. 443; [1932] A.C. 690.
58969—4
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my automobile and bring it back here immediately and don’t go any-
where else.” The nephew took the car, but, instead of bringing it
back immediately to his uncle’s home, he left the direct route towards
it and drove off to a neighbouring town with friends. After baving
left them there, he started his return trip alone; and, on his way
back, he overtook a sleigh driven by the respondent, hit it from the
rear and upset all the passengers including the respondent’s minor
daughter, who had to be extricated from under the sleigh and suffered
serious injuries. The accident occurred before R.M. had reached the
intersection of the road which would have been the direct road be-
tween the place where the appellant’s car was parked and the latter’s
home. The respondent’s action in damages was maintained for $4,000
by the trial judge, which judgment was affirmed by the appellate
court.

Held, reversing the judgment of the Court of King’s Bench (Q.R. 52 KB,
183), that the appellant was not liable, for, at the time of the acci-
dent, the appellant’s nephew was not “in the performance of the
work ” which had been entrusted to him. (Art. 1054 C.C.).

In interpreting the meaning of the last paragraph of article 1054 C.C,, it
would be an error in law to assimilate to an offence committed by a
servant or workman “in the performance of the work for which they
are employed,” a similar offence committed “ during the period” of
that work. Plump v. Cobden ([1914] A.C. 62) ref.

Curley v. Latreille (60 Can. S.C.R. 131), Governor and Company of
Gentlemen Adventurers of England v. Vaillancourt ([1923] S.C.R.
414), Coz v. Hall (QR. 39 K.B. 231), Clermont Motor Lid. v. Joly
(Q.R. 45 KB. 265) and Prain v. Bronfman (Q.R. 69 S.C. 187) referred
to and valuable comments made upon these decisions.

APPEAL from the decision of the Court of King’s Bench,
Appeal Side, Province of Quebec (1), affirming the judg-
ment of the Superior Court, Martineau J., and maintaining
the respondent’s action in damages for $4,000.

The material facts of this case and the question at issue
are fully stated in the above head-note and in the judg-
ment now reported.

Aimé Geoffrion, K.C., and Leon Garneau, K.C., for the
appellant.
A. Fournier, K.C., for the respondent.

The judgment of the Court was delivered by

RinFrET, J—Le probléme qui nous est soumis va ap-
paraltre immédiatement par le simple exposé des faits essen-
tiels. Nous en empruntons le récit au jugement de premiére

instance:

Le défendeur donnait un diner chez lui le soir du Jour de 'An. Il
avait invité entre autres un nommé Charron avec son épouse. M. Char-
ron étant venu seul parce que Madame Charron n’avait pu se rendre &

(1) (1932) Q.R. 52 K.B. 183.
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pieds, le défendeur demanda 4 M. Charron de l'aller chercher avec son
auto. M. Charron prit I'auto, mais arréta en chemin. Le nommé Réné
Moreau, neveu du défendeur, passant prés de 'endroit ot Charron avait
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laissé l'auto et la voyant sans conducteur, en avertit son oncle par t616- TapriLLE.

phone. Celui-ci lui répondit de la ramener tout de suite et de ne pas

aller ailleurs. Le neveu prit l'auto, mais au lieu de la ramener au défen- RmfretJ

deur tout de suite, alla reconduire quelques amis & Hull. Clest sur le
retour, qui eut lieu sans plus de retard, que conduisant son auto & une
trés grande vitesse ou de facon absolument aveugle et imprudente, et
venant dans la méme direction que le demandeur (és-qualité), il frappa
sa voiture & l'arriére, ol était assise (sa fille) mineure avec quelquesautres
personnes qui n’eurent pas le temps de sauter et furent projetées sur le
pavé;

Comme conséquence de cet accident, Lucienne Labelle
eut les deux jambes fracturées; et la preuve indique qu’elle
restera infirme.

La faute et la responsabilité de René Moreau, le neveu
du défendeur, ne fait aucun doute. La question est de
savoir si, dans les circonstances qui viennent d’étre relatées,
le défendeur lui-méme peut étre tenu responsable.

Le demandeur, qui a poursuivi en qualité de tuteur a sa
fille mineure, a invoqué contre le défendeur le dernier para-
graphe de Particle 1054 du code civil:

Les maitres et les commettants sont responsables du dommage causé
par leurs domestiques et ouvriers dans 'exécution des fonctions auxquelles
ces derniers sont employés.

Le proceés s’est débattu et a été jugé uniquement sur le
principe énoncé dans ce paragraphe.

La Cour Supérieure et la Cour du Banc du Roi (1) en
appel ont maintenu l’action. Le défendeur s’est porté ap-
pelant devant cette Cour, et nous avons a examiner les
deux jugements qui nous sont référés.

Pour mieux comprendre la situation, il est nécessaire de
préciser certains détails:

René Moreau, le neveu, n’était ni ’employé, ni le chauf-
feur du défendeur appelant.

Pour les fins de cette cause, les seules relations entre
René Moreau et Pappelant étaient celles qui résultaient du
fait que appelant avait dit & son neveu de lui ramener sa
voiture “tout de suite et de ne pas aller ailleurs.”

Au moment ou ces instructions furent données, la voi-
ture de lappelant était arrétée devant la “ station de
pompes” (“power house”) du village de la Pointe Gatineau,
ou demeurait l'appelant. La résidence de I'appelant

(1) (1932) QR. 52 KB. 183.
58969—43
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ol le neveu devait conduire la voiture, était située sur la
méme rue que la “station”, 4 environ un demi-mille de
la; et cette rue était I'unique chemin pour s’y rendre: “ Il
n'y a pas méme un coin de rue a faire pour s’en revenir
droit ”. La ville de Hull, ou le neveu s’est rendu avee ses
amis, au lieu de ramener la voiture directement chez 'ap-
pelant, est située dans une direction opposée, & une certaine
distance du-village de la Pointe Gatineau. En laissant Ja
“station de pompes” du village pour se rendre chez 'ap-
pelant et en suivant le chemin qui conduisait chez ce
dernier, le neveu avait a dépasser I’endroit ou se trouve le
point de départ de la route qui relie le village de la Pointe
Gatineau a la ville de Hull. Ce point de départ est un
pont, sur lequel la route vers Hull franchit d’abord la riviére
Gatineau. C’est en arrivant au point de rencontre du pont
et de la rue conduisant chez I'appelant que le neveu apergut
ses amis et qu’il se décida & prendre avec eux la direction
de la ville de Hull—direction tout a fait différente de celle
qu’il lui fallait suivre pour ramener la voiture chez 'appe-
lant, suivant les instructions de ce dernier. Il ne s’agissait
pas la d’une simple déviation, c’est-a-dire: il ne s’agissait
pas simplement du cas d’'un conducteur qui, ayant a se
rendre d’un endroit & un autre, a plusieurs routes & sa dis-
position et en choisit une qui est plus longue, au lieu de
prendre la voie la plus directe. René Moreau, le neveu, ne
pouvait pas se rendre de la “station de pompes” & la
résidence de son oncle en passant par Hull, méme en sup-
posant une déviation anormale. La preuve démontre que,
apres étre allé & Hull, il avait a refaire le méme trajet en
sens inverse et a revenir 4 son point de départ, le pont sur
la Gatineau, pour prendre ensuite la rue qui conduisait a
la résidence de I'appelant.

C’est en revenant de Hull, et alors qu’il était encore a une
certaine distance du pont, que l'accident est arrivé.

Les seuls autres faits qu’il pourrait y avoir intérét & men-
tionner sont que René Moreau avait dix-neuf ans et qu'il
n’avait pas de permis de conducteur d’automobile; mais ces
deux faits ne peuvent affecter le résultat de la cause telle
qu'elle a été soumise. L’intimé n’a pas reproché a I'appelant
d’avoir commis une faute ou une imprudence en confiant
sa voiture & une personne inexpérimentée ou maladroite et
qui ne connaissait pas le fonctionnement d’une automobile.
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I1 n’a pas invoqué larticle 1053 du code civil. D’ailleurs,

René Moreau avait dépassé 'dge requis par la loi pour étre

autorisé & conduire un véhicule-moteur, et il est prouvé
qu’il savait conduire et était habitué & conduire. Le fait
qu’il n’avait pas de permis ne démontre pas, en soi, qu’il
était inhabile. Il n’a pas été établi en preuve qu’un permis
lui avait été refusé. (City of Vancouver v. Burchill (1).

L’appelant ne pouvait étre condamné que si les circon-
stances que nous venons de relater entrainaient 1’applica-
tion du dernier paragraphe de larticle 1054 C.C. déja cité
plus haut.

I1 n’était pas le maitre de René Moreau, et ce dernier
n’était ni son domestique, ni son ouvrier; mais i'appelant
était un commettant; et, bien que notre code emploie le
mot “ ouvriers ” au lieu du mot “ préposés”’ (qui se trouve
dans 'article correspondant du Code Napoléon: 1384), il ne
saurait y avoir de doute que, suivant ’esprit de la loi et de
la jurisprudence de la province de Québec, René Moreau,
lorsqu’il fut chargé par 'appelant de luil ramener sa voiture,
s’est trouvé placé dans la catégorie de ceux qui engagent la

responsabilité de leurs commettants pour
tout dommage causé * * * dans l'exécution des fonctions auxquelles
ces derniers (i.e. les domestiques et les ouvriers) sont employss.

D’autant plus que les regles énoncées a I’article 1054 C.C.
s’appliquent de la méme facon & la responsabilité des man-
dants pour les dommages causés par la faute de leurs man-
dataires (Art. 1731 C.C.)
- La condition de la responsabilité du commettant ou du
mandant, telle qu’elle est posée & Particle 1054 C.C., c’est
que le préposé ou le mandataire ait causé le dommage “ dans
Pexécution des fonctions auxquelles il est employé .

La portée de cette disposition du code civil a été étudiée
4 fond par cette Cour dans la cause de Curley v.
Latreille (2). Les notes des juges qui ont rendu ce juge-
ment sont complétes et nous dispensent d’avoir & revenir
sur la discussion de P'aspect général de cette question. Tant
que le texte du code civil demeurera la méme, ou tant que
I'interprétation qui en a été donnée dans cet arrét n’aura
pas été modifiée par un tribunal supérieur, cette Cour devra
considérer qu’elle est liée par la décision qu’elle a rendue; et
il restera seulement & appliquer les principes qui y ont été

(1) [19321 S.CR. 620. (2) (1920) 60 Can. SCR. 131.
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posés aux faits particuliers de chaque cause qui nous sera
sournise.

En effet, comme I'a fort bien vu le savant juge qui a
rendu le jugement de la Cour Supérieure qui nous est
soumis: “ Chaque cause en cette matiére devient, en con-
sequence, une question d’espéce ”. Et c’est précisément ce
qu'avait déja signalé notre collegue, M. le juge Duff, dans
son jugement dissident re The Governor and Company of
Gentlemen Adventurers of England v. Vaillancourt (1).
Nous nous permettrons de citer de copieux extraits de
ce jugement parce qu’il explique clairement le point de
vue auquel nous nous plagons; quoique, dans la cause de
Vaillancourt (1), son appréciation personnelle de la preuve
et des circonstances avait conduit M. le juge Duff 4 un
résultat différent de celui de la majorité. Notre collégue
commence par mettre en regard les textes du dernier para-
graphe de l'article 1054 C.C. en francais et en anglais;
puis il dit:

There does not appear to be any necessary inconsistency between the
French text and the Eaglish text. They are to be read together, and (if
interpretation be necessary) each as explanatory of the other. City of
Montreal v. Watt & Scott Ltd. (2). I doubt myself if exposition could
make the meaning of the language used in either text plainer than it is.
Le fait dommageable must be something done in the execution of the
servants’ functions as servant or in the performance of his work as ser-
vant. If the thing done belongs to the kind of work which the servant is
employed to perform or the class of things falling within lexécution des
fonctions, then by the plain words of the text responsibility rests upon
the employer. Whether that is so or not in a particular case must, I
think, always be in substance a question of fact, and although in cases
lying near the border line decisions on analogous states of fact may be
valuable as illustrations, it is not, I think, the rule itself being clear, a
proper use of authority to refer to such decisions for the purpose of nar-
rowing or enlarging the limits of the rule.

I am emphasizing this because, in cases arising under these para-
graphs, as in other cases under article 1054 C.C., counsel are accustomed
to fortify their arguments by copious references to decisions of the French
courts, many of which appear to be of little value either as illustrations
of the application of the text or otherwise. In France the doctrine has
been widely accepted and was more than once affirmed by the highest
tribunal that the employer is responsible for acts done by his employee
a Poccasion of his service. It cannot be insisted upon too strongly that
an act done by an employee & l'occasion of his service may or may not
be one for which the employer is responsible under article 1054 C.C, de-
pending in every case upon the answer to the question: “ Was the act
done in the execution of the employee’s service or in the performance
of the work for which he was employed?”

(1) [1923] S.C.R. 414, at 416. (2) {1922] 2 AC. 555, at 562.
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Puis, apres avoir référé & quelques arréts, M. le juge Duff
poursuit:

On the other hand, if the act of the servant causing the injury com-
plained of is an act having no relation to the duties of his employment as,
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for example, where two servants momentarily discontinue their work to Rinfret J.

engage in some sort of a frolic, then, although it might not improperly be
said that the injurious act is something done & occaston of their employ-
ment, it would: appear to be an abuse of language to describe it as done
dans Uexécution des fonctions or in performance of the work for which they
were employed.

Such cases are no doubt near the line, and the nearer the line one
gets the greater the room of course for difference of opinion as to the
application of the words of the text. But in substance the solution of the
point involves nothing more than an accurate appreciation of the facts in
their relation to the rule. There seems to be an increasing tendency in
France (see Planiol, Revue Critique de Législation, vol. 38, pp. 298, 301)
to refer the paragraph under discussion as well as the opening paragraph
of Article 1384 C.N. to a doctrine of social responsibility, according to
which the risk of injury arising from the prosecution of an enterprise,
should fall upon the entrepremeur or proprietor because he enjoys the
profits arising from it. I do not think considerations derived from this
mode of reasoning can legitimately be applied in controlling the interpre-
tation or the application of the text now under consideration.

Des citations qui précédent, il convient de rapprocher une
partie du jugement de M. le juge Mignault dans la méme
cause. Elle nous parait d’autant plus importante qu’elle
définit 'opinion du savant juge en référant au jugement
qu’il avait rendu dans la cause de Curley v. Latreille (1).
De cette fagon, nous avons Vavantage de trouver dans les
termes qu’il a lui-méme employés 'exposition de la doctrine
qui découle des deux jugements rendus dans Curley v.
Latreille (1) et dans Governor &c v. Vaillancourt (2), aux-
quels ont référé, dans leurs notes sur la cause actuelle, la
majorité des juges de la Cour du Bane du Roi. Voici le
passage en question (p. 427):

Dans Curley v. Latreille (1), aprés avoir rapporté certaines solutions
de la jurisprudence francaise et fait observer que la responsabilité de la
faute d’autrui est de droit strict, je me suis exprimé comme suit sur la
portée de l'article 1054 C.C., avec le plein concours de mon honorable col-
légue, M. le juge Anglin:—

“Etant donné que !linterprétation stricte s'impose en cekte
matiére, je ne puis me convaincre que le texte de notre article nous
autorise & accueillir toutes les solutions que je viens dindiquer. Ainsi,
dans la province de Québec, le maitre et le commettant sont responsa-
bles du dommage causé par leurs domestiques et ouvriers dans U'exé-
cution des fonctions auxquelles ces derniers sont employés, ou, pour
citer la version anglaise de larticle 1054 C.C. ‘in the performance
of the work for which they are employed” Ceci me parait clairement

(1) (1920) 60 Can. S.CR. 131. (2) 119231 SCR. 414.
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exclure la responsabilité du maitre pour un fait accompli par le

domestique ou ouvrier & l'occasion seulement de ses fonctions, si on

ne peut dire que ce fait s’est produit dans 'exécution de ses fonctions.

II peut souvent étre difficile de déterminer si le fait dommageable est

accompli dans l'exercice des fonctions ou seulement 3 leur occasion,

mais, §'il appert réellement que ce fait n’a pas été accompli dans

Pexécution des fonctions du domestique ou ouvrier, nous nous trou-

vons en dehors de notre texte. IL’abus des fonctions, si le fait in-

criminé s’est produit dans l'exécution de ces fonctions, entre au con-
traire dans ce texte et entraine la responsabilité du maitre.”

Je suis encore du méme avis, et il ne me semble pas inutile de le dire
encore i raison de certaines solutions de la jurisprudence frangaise qu'on a
invoquées pour donner & l'article 1054 C.C., quant & la responsabilité des
maitres et commettants, une interprétation extensive qu’il ne comporie
pas dans mon opinion. Il faut bien reconnaitre que la jurisprudence
frangaise a pris depuis quelques années une orientation qui ’écarte de
plus en plus de la doctrine traditionnelle. Elle admet de nouvelles thé-
ories en matiére de responsabilité civile, comme I'abus du droit, l'enri-
chissement sans cause et la responsabilité des irresponsables, enfants en
bas Age et insensés (Phaniol, t. 2, no. 878). On peut méme dire qu’eile
tend & faire abstraction de la faute et 4 la remplacer par une conception
du risque. Mais n’oublions pas que nous avons un code dont le texte
doit nous servir de régle, et que si les opinions des auteurs et les déci-
sions de la jurisprudence frangaise me peuvent se concilier avec ce texte,
c’est le texte et non pas ces opinions et ces décisions que nous devons
suivre. Je ne serais certainement pas partisan d’une interprétation de
notre code qui en ferait prévaloir la lettre sur 'esprit, mais quand le texte
est clair et sans équivoque on n’a pas besoin de chercher ailleurs.

Nous inspirant des principes posés et de Uinterprétation
qui a été donnée par cette Cour au texte du Code qui
s’applique a Vespece actuelle, nous sommes d’avis que I’ap-
pelant dans la présente cause n’est pas responsable du dom-
mage qui a été causé a la fille de I'intimé par René Moreau
parce que ce dernier n’était pas, au moment de l’accident,
“dans l’exécution des fonctions auxquelles” il avait été
prépose.

Nous devons suivre le jugement de cette Cour dans la
cause de Curley v. Latreille (1). Nous ne considérons pas
que la loi concernant la responsabilité des maitres et com-
mettants a recu, de la part de cette Cour, une interpréta-
tion plus extensive dans la cause de Vaillancourt (2). Lt
nous sommes d’ailleurs d’avis que les faits de la cause
actuelle sont encore plus favorables & Moreau qu’ils n’é-
taient favorables a Latreille dans la cause de Curley (1).

Bien respectueusement, nous allons ticher de le démon-
trer en faisant 'analyse des jugements de Curley v. Latreille
(1) et de Governor &c v. Vailancourt (2), a laquelle nous

(1) (1920) 60 Can. SCR. 131 (2) 119231 S.CR. 414.
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sommes d’ailleurs contraints par suite de la portée qui nous
parait avoir été donnée & ces arréts dans le jugement qui
nous est maintenant déféré.

On se rappelle les faits dans la cause de Latreille (1). En
volci le résumé d’apres le rapport du jugement de la Cour
du Banc du Roi (1).

Latreille demeurait & Montréal. Il avait & son service,
depuis & peu prés six mois, un chauffeur du nom de Lauzon,
qui lui donnait généralement satisfaction. Le soir du 4 dé-
cembre 1915, le fils de Latreille, aprés s’étre fait conduire
par le chauffeur, lui ordonna de reconduire Pautomobile au
garage. La preuve était contradictoire sur la question de
savoir si le chauffeur conduisit Pautomobile au garage et la
reprit ensuite, ou s'il se contenta de se rendre prés du garage
puis de procéder dans une autre direction. Aprés une étude
attentive des jugements de la Cour du Banc du Roi et de
ceux de cette Cour, nous croyons pouvoir affirmer que cette
différence de détails n’a pas influé sur la décision concor-
dante qui a été rendue par les deux cours. Ni l'une, ni
Pautre des cours n’ont cru nécessaire de fixer exactement ce
point de fait. Dans la soirée, étant resté en possession de
I'automobile, le chauffeur partit avec des amis; et, entre
minuit et une heure du matin, alors qu’il descendait le
Boulevard Saint-Laurent & grande vitesse, arrivé & la rue
Saint-Viateur, ol un tramway était stationné, au lieu
d’arréter pour obéir 3 la loi, il continua son chemin sur le
c6té gauche de la rue et frappa le fils de Madame Curley,
lui infligeant des blessures graves dont il mourut quelques
heures plus tard. Aprés I'accident, Lauzon abandonna sa
victime et fila & toute vitesse. Le jury décida que le chauf-
feur était, au moment de ’accident, dans ’exécution de ses
fonctions. Le juge président le proces référa la cause 3 la
Cour de Révision, qui donna effet au verdict, et maintint
Paction (2).

La Cour du Banc du Roi en appel infirma le jugement de
la Cour de Révision et débouta la demanderesse de son
action (1).

La Cour Supréme du Canada confirma ce dernier juge-
ment (3). L’action se trouva donc définitivement rejetée.

(1) (1918) Q.R. 28 K B. 388. (2) (1917) 26 Rev. de Jur. 146
(3) (1920) 60 Can. S.C.R. 131.
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Dans cette cause, toute la question de ’abus dans les
fonctions fut carrément posée par le résumé du juge au jury
et fit 'objet de la discussion dans les notes des juges de la
Cour du Bane du Roi (1), et de la Cour Supréme (2).

En Cour Supréme, ’honorable juge Brodeur était dissi-
dent; mais la lecture de son jugement est trés importante,
parce qu’elle fait voir qu’il s’appuie sur la théorie de I'abus,
telle qu’elle s’est développée dans la jurisprudence contem-
poraine en France, et que ¢’était 13 précisément le point de
divergence entre lui et ses collégues de la cour. Il voulait
envisager la promenade de Lauzon somme un simple abus
des fonctions du chauffeur, qui n’avait pas eu pour effet de
soustraire le cas & l'application du dernier paragraphe de
Particle 1054 C.C. Pour cette raison, il aurait maintenu
Paction contre Latreille.

En somme, la Cour du Banc du Roi et la Cour Supréme
décidérent que Latreille, le propriétaire de l’automobile,
n’était pas responsable de l'accident causé par la faute de
son chauffeur, parce que, au moment de Paccident, il n’était
pas dans 'exécution de ses fonctions. L’accident avait été
causé au cours d’une promenade que le chauffeur effectuait
avec ses amis hors la connaissance de son maitre; et il
n’existait aucune relation entre cette promenade et les fonc-
tions du chauffeur.

A cause de la tournure prise par la cause actuelle devant
la Cour Supérieure et devant la Cour du Banc du Roi, il est
intéressant de référer & certains passages des jugements
dans la cause de Latreille (2). Ils font sentir d’'une maniére
trés nette erreur qui assimilerait au délit commis dans
I’exécution des fonctions du préposé le délit commis pen-

dant le temps de ces fonctions.

L’honorable juge Cross, qui a rendu le principal juge-
ment en Cour du Bane du Roi, rapporte certains exemples
qui avalent été donnés par le président de la Cour de Révi-
sion et fait remarquer qu’il y a des cas ol une simple dé-
viation de la route que le chauffeur a recu instruction de
suivre “ does not amount to a getting out of the scope of
the service”; mais que c’est “a fundamental misconcep-
tion ” de dire que, dans le cas du chauffeur de Latreille,

(1) (1918) Q.R. 28 KB. 388, at (2) (1920) 60 Can. S.C.R. 131.
393.
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the master left the chauffeur in possession of the car and that possession
did not, on the evening in question, cease until long after ten o’clock,
although perhaps it ought to have done so.

D’aprés M. le Juge Cross, il était évident que, dans les cir-

constances

Lauzon’s use of the car * * * while he was driving (his friends)
here and there through the streets of the city, was no continuation of the
possession which his master had given him, but was as much a new and
distinct exploit as if he had first housed the car in the garage and had
afterwards broken into the garage and taken it out. It does not appear
that the learned judges who gave judgment in review addressed them-
selves to the question whether Lauzon’s tort was done in the performance
of the work for which he was engaged, though it is true that they say,
with the jury, that it was done while he was doing that kind of work
(p. 396).

La distinction qu’il faut faire nous parait marquée d’une
facon & la fois claire et concise dans un passage du jugement
de Lord Dunedin dans la cause de Plump v. Cobden Flour
Mills Company (1), cité par M. je juge Martin, et que nous
aimons & reproduire parce qu’il nous parait définir la situa-

tion d’une facon trés heureuse:

there are prohibitions which limit the sphere of employment, and pro-
hibitions which only deal with conduct within the sphere of employment.
A transgression of a prohibition of the latter class leaves the sphere of
employment where it was, and consequently will not prevent recovery
and compensation. A transgression of the former class carries with it the
result that the man has gone outside the sphere.

Et nous pouvons terminer cette revue de la cause de Curley
v. Latreille (2) par la conclusion que tire M. le juge
Mignault. Apres avoir exposé les circonstances de la cause,
il continue:

Je suis forcé de dire qu’aucun jury ne pouvait, dans espéce, raison-
nablement arriver 3 la conclusion que Lauzon, lors de l’acc@dent, “wasg
performing work for which he was engaged by the defendant.” Il ne
s'agit pas ici d'un cas d’abus, par le serviteur, des fonctions que son
maitre lui a confiées, mais d’un acte accompli entidrement en dehors de
ces fonctions, ete.

La cause de Latreille fut décidée par la Cour du Bane
du Roi en 1918, et par la Cour Supréme du Canada en
1920. Quelques années plus tard, la Cour du Banc du Roi
fut saisie d’'un cas semblable dans la cause de Cox v.
Hall (3): (MM. les juges Dorion, Tellier, Rivard et Hall,
M. le juge-en-chef Lafontaine étant dissident). L’hono-
rable juge Demers, en Cour Supérieure, avait rejeté 'action
du demandeur. M. le juge Tellier (maintenant juge-en-

(1) [1914] AC. 62. (2) (1920) 60 Can. S.C.R. 131, at
174, 180.
(3) (1925) Q.R. 39 K.B. 231.
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chef de la province de Québec), au cours de ses notes, dit
ceci (p. 233):

Le chauffeur n’allait pas aux affaires de son maitre, mais & ses amuse-
ments & lui. Il n’était pas dans l'exécution de ses fonctions. Mé&me cas
absolument que celui de Curley v. Latreille (1), dans lequel la Cour
Supréme a exonéré le maitre. Cette décision doit &tre suivie, elle fait
jurisprudence.

Comme on P'aura remarqué, M. le juge Tellier déclare que,
dans cette cause de Cox v. Hall (2), il s’agit d’un “ méme

cas absolument que celui de Curley v. Latreille ” (1).

M. le juge Dorion fait le méme rapprochement et dit (p.
234):

D’aprés ce précédent, qu'il est inutile de discuter, Hall n’a pas
encouru la responsabilité du dernier paragraphe de larticle 1054 C.C.
Brooks (le chauffeur) n’était pas, au moment de laccident, dans lexé-
cution des fonctions auxquelles il était employé.

Quant & M. le juge Rivard, il commence par faire allu-
sion aux arréts des tribunaux d’Angleterre et & la cause de
Harparin v. Bulling, cause venue du Manitoba (3), puis il
ajoute ce qui suit:

Ces décisions ne sauraient nous affecter; mais le jugement de la Cour
Supréme, dans la cause de Curley v. Latreille (1), nous concerne; et
spécialement pour les raisons données par M. le juge Mignault, je pense
qu'il doit étre suivi dans la présente espéce.

x kX % x %

Alors que la doctrine francaise étend l'application de la régle & tout
ce qui se rattache aux fonctions par quelque maniére, et cela en con-
formité du texte du Code Napoléon, la rédaction de notre article 1054
nous force a restreindre les cas de responsabilité aux faits qui constituent
Vexercice méme des fonctions.

Encore un peu plus tard, en 1928, la Cour du Banc du
Roi est de nouveau saisie de la méme question dans la
cause de Clermont Motors Ltd. v. Joly (4) (MM. les juges
Howard et Cannon, M. le juge Létourneau dissident). Les
faits de cette cause sont quelque peu différents; mais les
jugements rapportés sont intéressants parce qu’ils contien-
nent la discussion des arréts re Curley v. Latreille (1) et
re Cozx v. Hall (2) et 1a comparaison avec arrét re Governor
&c. v. Vaillancourt (5) qui avait été prononcé par cette Cour
quelque temps auparavant. Le jugement re Clermont

Motors (4) souligne le fait que, dans cette cause, 'employé
had taken the Hudson car not for any purpose connected with the busi-
ness of the (master) but expressly for a purpose of his own (p. 266).

(1) (1920) 69 Can. S.C.R. 131. (3) (1914) 50 Can. SC.R. 471.
(2) (1925) Q.R. 39 X.B. 231. (4) (1928) Q.R. 45 K .B. 265.
(3) (1923) S.CR. 414.
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Monsieur le juge Cannon, maintenant notre collégue, et
qui faisait partie de la majorité de la Cour du Banc du Roi,
nous parait indiquer correctement la distinction qu’il faut
faire entre la cause de Latreille (1) et la cause de Vaillan-
court (2):

Il me semble que 'espéce actuelle différe essentiellement de la cause
de Vaillancourt (2), car ce dernier avait été blessé d’un coup de revolver
par 'agent de la compagnie de la Baie d'Hudson dans I’établissement
méme de cette derniére, et, comme le dit le juge Mignault, I'abus de son
autorité par l'agent de la compagnie entraine la responsabilité de cette
derniére, si le fait incriminé s’est produit dans Pexécution de ses fonctions.

Le savant juge réfere ensuite au passage du jugement de
I'honorable juge Rivard dans la cause de Coz v. Hall (3),
que nous venons de citer; et, aprés 'examen des faits et de
la doctrine, il conclut, d’apres la preuve, que Morency (I’em-
ployé) n’était certainement pas dans I'exécution de ses fone-
tions suivant le sens de P'article 1054 du code civil et Vin-
terprétation qu’il convient de lui donner conformément au
jugement de Cox v. Hall (3).

La référence faite par M. le juge Cannon & Governor &c
v. Vaillancourt (2) nous améne maintenant & I’analyse de ce
jugement qui, & moins que nous ne fassions erreur, parait
avoir été d’un grand poids dans la décision rendue par la
Cour du Banc du Roi dans la cause actuelle.

Il n’est pas nécessaire de rappeler les faits de cette cause,
qui sont relatés au long dans le rapport (2). Ils sont tout
a fait différents des faits de la cause actuelle. Un point de
divergence important est que, comme le fait remarquer M.
le juge Mignault (p. 429), dans les espéces ot un chauffeur
d’automobile a causé 4 une tierce personne un dommage
dont cette derniére veut tenir le maitre responsable,

on ne trouve pas la particularité que présente la cause (de Vaillancourt,
(2) ), cest-d-dire la subordination entre la victime et le préposé qui a
commis le délit, le maitre commun ayant placé cette victime sous les
ordres de ce préposé.

Mais ce qui est essentiel, dans le cas ou l'on tente de faire
un rapprochement entre la cause de Vaillancourt (2) et la
présente cause, c’est de voir le motif qui a induit la majorité
de cette cour a rendre le jugement qui a condamné la com-
pagnie de la Baie d’'Hudson, et le principe sur lequel,
d’aprés son appréciation des faits, cette majorité s’est
appuyée.

(1) (1920) 60 Can. S.CR. 131. (2) (1923) S.CR. 414.
(3) (1925) Q.R. 39 K.B. 231.
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M. le juge Idington a vu, dans l'acte de Wilson
the mode of discipline the drunken agent in charge of the premises and
all therein, including respondent, sought to apply to his subordinate
(p. 415).

M. le juge Brodeur dit que Wilson, d’aprés ses fonctions,
avait le supréme commandement; qu’il a vu dans l'acte de
son subalterne un mépris de son autorité; et qu’il a vouly,
en faisant usage de son arme & feu, affirmer cette autorité.

C’était évidemment pour lui un acte d’autorité devenu désirable pour le
prestige de la compagnie qu’il représentait. (Et plus loin:) Le préposé
a cru nécessaire d’avoir recours 3 la force brutale pour accomplir les
fonctions qui lui avalent été confiées.

Quant a M. le juge Mignault (pp. 426-432), il déclare
que
en rapport avec sa gérance, (Wilson) avait autorité sur l'intimé et sa mére,
également employés de 'appelante, qui étaient tenus d’obéir & ses ordres
légitimes.

I1 dit qu’il ne s’agit pas d’'un délit dont le préposé s’est
rendu coupable en dehors de ses fonctions, puisque Wilson
pouvait réprimer l'injure ou le manque de respect par des
remontrances ou autres moyens raisonnables. Il a voulu
les réprimer par des voies de fait. C’était 1’exercice abusif
de son autorité; mais c’était, quand méme, de sa part, un
acte par lequel il entendait exercer son autorité.

Aprés cette analyse peut-étre longue, mais nécessaire,
des deux arréts prononcés par cette cour et auxquels la Cour
du Banc du Roi s'est référée en rendant le jugement qui
nous est soumis, il nous reste 4 appliquer aux faits de la
cause actuelle les principes que nous avons trouvés exposés
au cours de la revue que nous venons de faire.

Le savant juge de premiére instance a considéré que, dans
les circonstances, I'accident qui est arrivé & la fille de I'in-
timé a été causé par la faute de René Moreau “ qui était
alors le préposé du défendeur et dans le cours de Uexécution
de ses fonctions.” Nous ne pensons pas qu’en employant
Pexpression: “ dans le cours de I'exécution,” le savant juge
ait voulu indiquer une interprétation extensive de l’article
du Code civil qui se lit: “dans ’exécution des fonctions.”
Cependant, dans ses notes, le savant juge dit que
d’aprés la doctrine et la jurisprudence, le propriétaire d'une auto est
responsable de l’'acte dommageable commis par le préposé au cours de la
possession qu'il en a légalement eue, si elle a été continue et ininter-
rompue, & moins que le propriétaire ne prouve qu'au moment de I'accident

son préposé avait absolument fait sienne cette possession en convertissant
Iauto & son usage exclusif.
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Nous sommes d’avis qu’en Pespéce il faut décider que la
possession légale du neveu de l’appelant n’a pas été con-
tinue et ininterrompue. Elle a cessé lorsqu’il s’est dirigé
vers la ville de Hull, car, & partir de ce moment, il ne se
servait plus de 'automobile pour les fins de son commet-
tant mais il s’en emparait pour ses propres fins. Pour
employer les expressions qu’on rencontre au cours des juge-
ments de Curley v. Latreille (1):

be was not performing the work which had been entrusted to him;
* * * i was no continuation of the possession which his employer had
given him; but it was a new and distinet exploit.

I1 n’était pas dans l'exécution de ses fonctions.

En plus, nous devons faire remarquer, comme nous
P’avons mentionné au commencement, que le cas de 'appe-
lant en cette cause-ci est plus favorable que celui de La-
treille. Lauzon, qui a causé 'accident au fils de Madame
Curley, était le chauffeur, c’est-a-dire ’employé régulier de
Latreille. Toutes les causes qu’on nous a citées sont des
causes ou le dommage a été causé par le chauffeur ou
Pemployé régulier.

Ici, le neveu n’était ni le chauffeur ni 'employé régulier.
I1 était seulement chargé d’une tache spéciale et précise.
11 devait ramener la voiture de la “station de pompes” a
la résidence de I'appelant. Cette distinction a son impor-
tance pour décider si le jeune Moreau était dans I'exécu-
tion de ses fonctions. En effet, un employé qui n’exécute
pas les ordres de son maitre ne cesse pas pour cela d’étre
son employé; mais il ne manque pas de cas ou un simple
préposé, investi d’'un mandat spécial, qui n’exécute pas les
ordres qu’il a recus, cesse par le fait méme d’étre un pré-
posé. Cela va de soi: les fonctions d’un préposé spécial sont
beaucoup plus restreintes que les fonctions d’un employé
régulier. Pour rapprocher cette idée du cas qui nous
occupe: Les fonctions d’un chauffeur régulier sont évidem-
ment plus étendues que ’étaient, en l'espéce, celles de
Moreau, qui avait simplement reg¢u instructions de conduire
la voiture de la “station ” & la résidence de son commet-
tant tout de suite, et de ne pas aller ailleurs.

Notre probléme nous parait donc se ramener aux ques-
tions suivantes:

Quelles sont les fonetions d’un chauffeur qui est un
employé régulier? Elles consistent & prendre soin de la

(1) (1920) 60 S.C.R. 131.
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voiture de son maitre et & conduire cette voiture pour les
fins de son maitre.

Lauzon, au moment de I'accident qui a causé la mort du
fils de Madame Curley, ne conduisait pas la voiture pour
les fins de son maitre. Il était en dehors de ses fonctions
et Latreille a été exonéré de toute responsabilité.

Quelles étaient les fonctions de Wilson, 'employé de la
compagnie de la Baie d’Hudson? Elles consistaient & gérer
I'entrepot et & exercer son autorité sur les employés de la
compagnie. Dans l'acte qu’il a commis, il a voulu exercer
son autorité; et bien qu’il I’ait fait d’une fagon abusive et
exagérée, il était quand méme dans l'exécution de ses fone-
tions; et c’est 13 le principe en vertu duquel la compagnie
a été tenue responsable.

Quelles étaient les fonctions de René Moreau? Elles
consistaient uniquement & ramener 'automobile de la “sta-
tion de pompes” & la résidence de Pappelant. Il n’y avait
qu’une maniére de remplir cette fonction, en tenant compte
de 1’état des lieux: c¢’était de suivre I'unique route qui con-
duisailt de la “ station ” & la résidence de I'appelant. Il n’y
en avait pas d’autres. Encore une fois, ce n’est pas le cas
ou le préposé a plusieurs routes & sa disposition, ou le com-
mettant lui donne instructions de suivre 'une d’elles, et ou,
en désobéissance & ces instructions, le préposé suit une route
différente qui meéne au méme but. Le jeune Moreau a
abandonné complétement la route qu’il devait suivre pour
rester dans l'exécution de ses fonctions et il en a pris une
autre pour des fins entiérement différentes et qui n’avaient
rien & voir avec la fonction dont il était chargé. Il agissait
donc en dehors de ses fonctions et, comme Vaccident est
arrivé pendant cette période de temps, les conditions exigées
par Yarticle 1054 C.C. ne se rencontrent pas et le commet-
tant (ou l'appelant) n’est pas responsable du dommage
qui a été causé.

Nous ne sommes pas en présence du cas ol le préposé
accomplit mal ou d’'une facon abusive une charge qui lui a
été confiée. Ieci, le préposé n’accomplissait pas ce qu’il avait
été chargé de faire. Il faisait quelque chose de différent et
qui n’avait rien a voir avec ce qu’il avait été chargé de faire.

11 nous faut dire un mot du jugement de ’honorable juge
Greenshields dans la cause de Prain v. Bronfman (1) sur

(1) (1931) Q.R. 69 S.C. 187.
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lequel le savant juge de premiére instance a appuyé sa dé-
cision. Nous ne sommes pas d’avis que les circonstances de
cette cause en font une espéce semblable & celle qui nous
occupe. Lors de l'enquéte, le chauffeur avait disparu et
n’a pas été retracé. Il n’a pas été entendu comme témoin;
et personne n’a pu raconter ce qui s'étalt passé entre le
moment ou il avait laissé son maitre et le moment de l'acci-
dent. Au moment méme de Paccident, dit M. le juge
Greenshields,

he was proceeding to the garage to complete the performance of the
work for which he was employed, viz: the storing of the car in the garage.

Cette circonstance nous parait avoir été décisive dans le
jugement de cette cause, puisque ’honorable juge y dit, au
cours de ses notes:

Again, I concede that the extent of the deviation (i.e. celle d’'un chauffeur
qui s'écarte de sa route réguliére) may be and should be considered.

Dans la cause actuelle, la preuve ne permet pas de décider
si, au moment de l'accident, le jeune Moreau avait V'inten-
tion de se rendre a la résidence de son oncle. 1l se dirigeait
peut-étre vers la route qui y conduisait et qu’il avait laissée
dans le but d’aller & Hull; il revenait peut-€tre vers le point
ou il avait cessé d’exercer ses fonctions, mais il ne les avait
pas encore reprises; et, au contraire, il se trouvait 3 un
endroit ou il n’avait aucune affaire & aller pour accomplir
la mission que l'appelant lui avait confiée et pour rester
dans I'exécution de ses fonctions.

Nous avons taché d’exposer l'enseignement qui, sui-
vant nous, se dégage des jugements dans les causes de
Latreille (1) et de Vaillancourt (2). C’est cet enseigne-
ment que cette Cour doit suivre; et, en conséquence, appel
doit étre maintenu et 'action de 'intimée doit étre rejetée
avec dépens devant toutes les cours. -

Appeal allowed with costs.

Solicitors for the appellant: Dessaulles, Garneau & Hébert.

Solicitor for the respondent: Alphonse Fournier.

(1) (1920) 60 SC.R. 131 (2) [1923] S.C.R. 414.
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PHILIPPE DUBROFSKI .................... DEBTOR;
v.

THE VIGER COMPANY................. PETITIONER;
AND
HERMAS PERRAS ......................... TRUSTEE.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC
Bankruptcy—Application to judge of Supreme Court of Canada for special

leave to appeal—Order by which a debtor is adjudged a bankrupt—
Jurisdiction—Bankruptcy Act, RS.C, 1927, c. 11, 8. 174,

A judge of the Supreme Court of Canada is competent, under section 174
of the Bankruptcy Act, to grant leave to appeal from the judgment of
an appellate court affirming an order rendered by a bankruptcy court,
by which a debtor was adjudged a bankrupt. Even although no
actual amount may be in controversy, such an appeal involves the
future rights both of the creditor and of the debtor, which are directly
affected by the bankruptey proceedings following as a consequence
of the order.

APPLICATION for special leave to appeal to the
Supreme Court of Canada from the decision of the Court
of King’s Bench, appeal side, province of Quebec, affirm-
ing (two judges dissenting), the judgment of the Superior
Court sitting in bankruptey by which the debtor was ad-
judged a bankrupt. The material facts of the case, for the
purposes of the present judgment, are sufficiently stated
in the judgment now reported. The application was
granted, costs to be costs in the appeal.

T. Brosseau K.C. for the motion.
D. Baril contra.

RinFreT J—The debtor was adjudged a bankrupt by a
judgment of the Superior Court sitting in bankruptey in
the district of Montreal. The judgment was affirmed by
the Court of King’s Bench (appeal side) by a majority of
three judges against two. The debtor applies for special
leave to appeal from those judgments to the Supreme Court
of Canada.

At the outset, the point was raised that the appellate
court was not competent to entertain the appeal and, there-
fore, no authority vested in a judge of the Supreme Court

*PreseNT:—Rinfret J. in chambers.
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of Canada to grant leave to appeal from the judgment of
the appellate court.

There were two issues in this case. The main issue was
whether the debtor had committed any act of bankruptey
and whether, as a consequence, a bankruptey order should
be made against him. The court of first instance made the
order, and this was confirmed by the Court of King's
Bench.

While no amount of money was directly involved in the
judgment of the latter court refusing to set aside the bank-
ruptcy order (The Cushing Sulphite Fibre Company v.
Cushing (1) ), a second issue was whether the debtor was
indebted to the petitioner in the sum of $2,741.24, as alleged
in the petition. This was contested; and the resulting con-
troversy, it is argued, concerned a sum of money amount-
ing to more than $500. However, in the nature of the pro-
ceedings, the amount could not be made the subject of a
demand in the conclusions of the petition; and it may yet
be a question whether, under the circumstances, the peti-
tioner’s claim ought truly to be considered a matter in-
volved in the appeal.

It is not necessary for me to decide that point. Even if
it should not be said that any sum of money is in-
volved, the bankruptcy order is an order from which, in
my opinion, an appeal will lie to the appellate court under
section 174 of the Bankruptcy Act, because the appeal in-
volves the future rights both of the creditor and of the
debtor, which are directly affected by the bankruptcy pro-
ceedings following as a consequence of the order. (In re
Union Fire Insurance Company (2); In re J. McCarthy &
Sons Co. (3), and cases there referred to; Marsden v.
Minnekahda Land Co. (4).)

I think, therefore, the objection to the jurisdiction of the
appellate court as well as to my authority to grant leave
must be overruled.

It remains to consider the special reasons for granting
leave in the premises.

The question whether, on the facts established in this
case, the applicant was rightly decided to be a debtor of

(1) (1906) 37 Can. S.CR. 427, (3) (1916) 38 Ont. LR. 3, at 6.
(2) (1886) 13 Ont. App. Rep. 268, (4) (1918) 40 D.L.R. 76.
at 295.

5896953

219

1933
A d
DuBROFSKY
v.
THE
VIGER
CoMpaNY.

RinfretJ.



220

1933
e aand
DuBRroFsKY
v.
THE
ViIGER
CompaNY.

Rinfret J.

1932
Ayt
#Nov. 14, 15,
16,17.

1933

A

*Feb. 7.

SUPREME COURT OF CANADA [1933

the petitioner presents, in my view, a question of law of
certain importance. Other questions are raised in the
appeal involving the interpretation of the Bankruptcy Act
in respect to the character of the debt essentially required
to entitle a creditor to present a bankruptey petition; in
respect to the debtor’s occupation and whether he was a
trader according to the Act; also in respect to the true
meaning of the word “ goods ” in subsection (¢) of sectiou
2 of the Act and whether it includes immovable property,
having regard to the apparent discrepancy between the
French and the English version of the Act. These ques-
tions, in my opinion, afford special and sufficient reasons
why leave to appeal should be granted to the applicant.

There will therefore be an order granting the application
and a stay of proceedings. The appellant will not be re-
quired to provide security for costs; but should he elect to
give security so as to get the benefit of subsection 4 of sec-
tion 174 of the Act, I fix the amount of the security at
$500. Any security already provided when the appeal was
lodged in the Court of King's Bench shall remain in force
in any event. Costs of this application to be costs in the
appeal.

Application allowed.

THE NOVA SCOTIA CONSTRUCTION)
COMPANY LIMITED (PrAINTiFr).. | thi ;

AND

THE QUEBEC STREAMS COMMIS- RESPONDENT

" SION (DEFENDANT) ................. 1S :
AND

THE ROYAL BANK OF CANADA
(MISE-EN-CAUSE).

ON APPEAL FROM THE COURT OF KING’'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Contract—Building of dam—Tender—Fized price—Additions or deductions
to be at the rates of the tender—Extras—Quantum meruit—False rep-
resentations—Contract not void, but voidable.

A party to a contract, as soon as he has knowledge of any fraud or false
representations, must decide at once either to continue to carry out

#*PresENT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
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the contract or take immediate steps to repudiate it. If he continues to
carry out the contract, he cannot later, on the ground of such fraud or
false representations, ask for payment on a basis different from that
provided for in the contract or on quantum meruit or as damages
arising from the fraud or misrepresentations. United Shoe Machinery
Co. v. Brunet ([1909] A.C. 330) followed.

APPEAL from the decision of the Court of King’s
Bench, appeal side, province of Quebec, affirming the judg-
ment of the Superior Court, Sévigny J., and maintaining
the appellant’s action in part.

The respondent, The Quebec Streams Commission, is an
instrumentality of the Crown in the right of the province
of Quebec and has been incorporated to build improvements
in the rivers and streams of the province; and, under statu-
tory provisions, it was authorized to erect certain structures
designed to raise the high water level of Lake Kenogami to
a certain height and to regulate and control the discharge
of the lake at its outlet. The respondent called for tenders,
after preparing plans and specifications. The appel-
lant put in a tender much lower than the other offers re-
ceived by the Commission which had estimated the cost at
$1,324,513, its tender being for $880,682, a difference of
more than $225,000 between it and the lowest of the other
tenders submitted which had been prepared on the same
estimates and quantities. The Chief Engineer of the Com-
mission warned the appellant that he considered their price
too low and that he did not feel that the Commission
should accept their tender. However the appellant insisted
to do the work and signed a contract by which it agreed to
do the work embraced by its tender and contract for the
sum of $880,682 and to proceed at such rate of progress as
to enable the waters of Lake Kenogami to be raised to
elevation 108 on April 1st, 1924, for the further sum of
$105,000, making a total of $985,682, and further agreed
that all subsequent additions to or deductions from the
quantities indicated in the said form of tender should be
figured at the rates appearing in its said tender. The trial
judge found that the Commission paid upon the progress
estimates the sum of $1,176,994.84, and that it also paid
$351,451.59 of which it advanced $168,992.34, guaranteed
by plaintiff’s deposit of $150,000, or $18,992.34 more than
the deposit. The appellant, however, was not satisfied with
the payments made and sued to recover either as extras

221

1933

THE
Nova Scor1a
CoNsTRUC-
TI0N Co.
Lrp.

TrE
QUEBEC
STREAMS
CoMMis-
SION.



222 SUPREME COURT OF CANADA [1933

1933 under the contract, or as damages arising from misrepresen-

[V g

Tee tations, or on the basis of quantum meruit, an additional
Ngggsﬁgg sum which had been transferred to the mise-en-cause, The
o SO Royal Bank of Canada, of $442,600.60. The trial judge
v.  granted, on different heads, a total sum of $30,756.91. As
Q"I;gzc the Commission should be credited with the sum of
s $18,992.34 which it advanced to appellant in excess of
Compiis-  8150,000, it left to the credit of appellant a sum of

—  $11,764.57, for which judgment was given by the trial judge.
That judgment was affirmed by the appellate court.

L. A. Forsyth K.C., O. L. Boulanger K.C. and H. Han-
sard for the appellant.

Chs. Lanctot K.C. and Louis St.-Laurent K.C. for the
respondent.

The judgment of Rinfret, Cannon and Crocket JJ. was
delivered by Cannon J., and the judgment of Lamont and
Smith JJ. was delivered by Smith J.—The Court was
unanimous in dismissing the appeal with costs.

Mr. Justice Cannon, after stating the facts as concisely
as possible (the case being printed in seventeen volumes),
added the following remarks:

CannNon J—* * * Can a quantum meruit be re-
covered in this case?

The contract would first have to be set aside either by
mutual consent of the parties or by a judgment. Arts. 1022
(3) and 1138 C.C. The works have been executed and the
case of United Shoe Machinery v. Brunet (1) is authority
to the effect that, even in case of false and fraudulent rep-
resentations, a contract is not void, but merely voidable at
the election of the person defrauded, after he has had notice
of the fraud.

Unless and until he makes his election, and by word or act repudiates
the contract or expresses his determination not to be bound by it (which
is but a form of repudiation), the contract remains as valid and binding
as if it had not been tainted with fraud at al