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ERRATA

in volume 1945

Page 158, at the 16th line of the head-note, "appellant" should be "respondent", and,
at the 18th line, "respondent" should be "appellants.

Page 179, Ln. (2) should be 29 S.C.R. 484.

Page 218, at the 35th line, "imparts" should be "imports".

Page 218, the 40th line should be replaced by the following: according to its terms; in
that event, the respondent will pay interest.

Page 559, at the 5th line, "view" should be "views".

Page 595, f.n. (2) "9 App. Cas. 127" should be "9 App. Cas. 117".

Page 622, at the 38th line, "city" should be "oompany".

Page 669, at the 5th line of the captions, "operating" should be "owning".

Page 686, at the second last line, "appellant's" should be "respondents' ".

Page 688, at the 16th line, "inplicitly" should be "implicitly".
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NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

Attorney General of Quebec v. Attorney General of Canada (Validity of
section 770 Cr. C.) [19451 S.C.R. 600. Special leave to appeal refused,
4th December, 1945.

City of Montreal v. Montreal Locomotive Works and another [1945]
S.C.R. 621. Special leave to appeal granted, 27th December, 1945.

Comitg Paritaire de l'Industrie de l'Imprimerie de Montr6al et du District v.
Dominion Blank Book Company Limited [1944] S.C.R. 213. Special
leave to appeal refused, 30th January, 1945.

King, The, v. Dominion Engineering Co. Ltd. [1944] S.C.R. 371. Special
leave to appeal granted upon terms, 23rd July, 1945.

Ontario Boys Wear Limited v. The Advisory Committee and The Attorney
General for Ontario. [1944] S.C.R. 349. Special leave to appeal refused,
19th April, 1945.

Ottawa Electric Railway Company v. The Corporation of the City of
Ottawa. [1945] S.C.R. 105. Special leave to appeal refused, 19th
April, 1945.

Reference By the Board of Transport Commissioners for Canada, in the;
matter of The Transport Act, 1988 (2 Geo. VI, c. 5S). [1943] S.C.R.
333. Appeal dismissed with costs, 16th April, 1945.
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1944
RENR OUVRARD ................... APPELLANT,

*Nov. 27
AND *Nov. 30

QUEBEC PAPER BOX COMPANY
LIMITED ......................... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law-Accused, respondent, prosecuted for alleged infractions
of Order in Council dealing with maximum or ceiling prices-Accused
convicted after speedy trial under Part XV of the Criminal Code-
Order in Council by federal authorities creating leave to appeal to
Supreme Court of Canada in cases of offences against wartime regu-
lations-Regulations made by the Order in Council-Extent of such
right of appeal-Interpretation of the conditions imposed by the Order
in Council-Right of appeal to Supreme Court of Canada still subject
to sections 1023 and 1026 of the Criminal Code.

Under the provisions of the Criminal Code, there existed no right of
appeal to provincial courts of appeal or to the Supreme Court of
Canada from judgments rendered on summary conviction under Part
XV of the Code. But right of appeal to these courts was allowed,
on certain conditions, by a federal order in council, coming into force
on the 7th of June, 1943, from such judgments when rendered on
convictions for offences against wartime regulations. Certain regula-
tions were made and established by the order in council, amongst
which those material to this appeal read as follows: an appeal shall lie
to a provincial court of appeal, by leave of such court, on any ground
which involves a question of law or of mixed law and fact; a further
appeal from the judgment of the court of appeal shall lie to the
Supreme Court of Canada by leave of such Court; and it was also
regulated that "sections 1023 to 1025 inclusive of the Criminal Code
shall, insofar as the same are not inconsistent with this regulation,
apply to any appeal to the Supreme Court of Canada***".

Held: That the effect of the regulations made by the order in council
was not to give a right of appeal to the Supreme Court of Canada

*PRESENT:-Rinfret CJ. and Kerwin, Taschereau, Rand and
Kellock JJ.
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1944 from any and all judgments or decisions of a provincial court of
appeal, with the sole proviso that leave of the Supreme Court of

OUVRARDV.U Canada be given by that Court; but

PAPiB Box Held: That the result and effect of the regulations were that an appeal
TrD. only lies to the Supreme Court of Canada, by leave of that Court

"on any questions of law on which there has been a dissent in the
Rinfret J. court of appeal" (s. 1023 Cr. C). or "if the judgment appealed from

- conflicts with the judgment of any other court of appeal in a like
case" (s. 1025 Cr. C.). The provisions contained in these two sections
are not in any way inconsistent with the regulations and must be
taken into account in any appeal to this Court under the regulations
made by the order in council.

Therefore, applying to the appellant's application for leave to appeal
to this Court the regulations so interpreted, the motion should be
dismissed: there having been no dissent in the Court below, this
Court has no jurisdiction to grant leave, as the applicant has not shown
that the judgment to be appealed from, in respect to the main point
involved in the appeal, conflicts with the judgment of any other
court of appeal in a like case.

APPLICATION for leave to appeal to this Court from
a decision of the Court of King's Bench, appeal side, prov-
ince of Quebec, allowing the respondent's appeal from the
judgment of the Court of King's Bench (Crown side) and
quashing the conviction of the respondent, after speedy
trial before the Court of Sessions of the Peace, for having
committed infractions of an Order of the Wartime Prices
and Trade Board. The Court of King's Bench (Crown
side) had quashed the conviction in one out of ten
charges, but had affirmed the convictions in the others.

The material facts of the case and the questions at
issue are stated in the above head-note and in the judg-
ment now reported.

Ggrard Lacroix K.C., for the application.

Chas. A. Cannon K.C. contra.

The judgment of the Court was delivered by

THE CHIEF JusTIcE.-The appellant is an investi-
gator of the Wartime Prices and Trade Board. The
respondent, which is a manufacturer of packing boxes, was
prosecuted by the appellant, acting on behalf of the Board,
before the Court of the Sessions in the city of Quebec for
ten alleged infractions of order in council no. 8528, dated
the 1st of November, 1941 (and amendments thereto),

2
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which deals with maximum or ceiling prices at which 1944
manufactured goods may be sold after the 1st day of Decem- ovywum
ber, 1941. Q

For the purpose of the present judgment, I do not find PAaR Box
it necessary to enter into the particulars of each one of '
these charges (no. 22171 to no. 22180). Rinfret J.

The accused was tried under Part XV of the Criminal -

Code and found guilty of all charges. It appealed to a
judge of the Court of King's Bench (Crown Side), who
heard the appeals, quashed the conviction in no. 22172,
but affirmed the convictions in all the other cases.

By order in council no. 4600, which came into force
on the 7th of June, 1943, the Minister of Justice having
reported
that in many of these. prosecutions under Part XV aforesaid, ques-
tions of law of first rate importance are not infrequently raised relating
to the validity and the construction of wartime regulations and it has
been represented to him that, in the interest of uniformity of decisions,
as well as the true construction of all wartime regulations, further appeals
should be allowed to the provincial courts of appeal and the Supreme
Court of Canada wherever, in the opinion of the Court to be appealed
to, an important question of law or of mixed law and fact is raised,
it was deemed necessary or advisable,
for the security, defence, peace, order and welfare of Canada that sueh
appeals be provided for.

Certain regulations were accordingly made and established
and those which are material to the present appeal read
as follows:-

2. In any proceedings under Part XV of the Criminal Code for an
offence against wartime regulations, an appeal from a judgment of the
county or district court judge, or in the province of Quebec, the judge
of the Court of King's Bench, Crown Side, on any ground of appeal
which involves a question of law or of mixed law and fact shall lie to
the court of appeal by leave of such Court.

3. A further appeal from a judgment or decision of the court of
appeal shall lie to the Supreme Court of Canada by leave of such Court.

6. Sections 1023 to 1025 inclusive of the Criminal Code shall, insofar
as the same are not inconsistent with this regulation, apply to any appeal
to the Supreme Court of Canada taken pursuant to this regulation.

7. The Attorney General of Canada shall have a right of appeal in
any case where the Attorney General of the province in which the offence
is alleged to have been committed has such right.

The respondent secured from the Court of King's Bench
(Appeal Side) (that Court being the court of appeal for

23471-1
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the province of Quebec referred to in the regulations)
OUVRARD leave to appeal in the nine cases where the conviction
QUEBEC had been affirmed. The appeals were heard by that
Pn Box Court both on questions of law and on questions of mixedL~m.

- law and fact. They were allowed in every one of the cases
Rinfret J. and the nine convictions were quashed.

The appellant then moved for leave to appeal to this
court from these judgments of the Court of King's Bench
under the provisions of the Order in Council No. 4600.

In his notice of motion the appellant alleged that the
cases involved questions of public law and of the meaning
and real extent of the regulations enacted under the War
Measures Act of Canada; and that, amongst other ques-
tions, the Court was asked to decide mainly:-

9. (a) What may constitute a sale during the basic period under
regulations enacted pursuant to the War Measures Act of Canada and
especially in virtue of order in council no. 8528, as well as orders flow-
ing therefrom;

(b) If the mens rea, or criminal intent, constitutes a necessary ele-
ment in offences created by order in council no. 8528, and the orders
flowing therefrom;

(c) W hich is the meaning and the extent of the reference to the
Canadian Criminal Code in said order in council no. 8528, and the orders
made pursuant thereto.

The appellant further alleged that the decisions of the
courts up till now were not unanimous on these specific
points and, moreover, that the judgment rendered in the
premises by the Court of King's Bench (Appeal Side) was
in conflict with several other judgments of other courts
of appeal in similar cases, while the Supreme Court of
Canada had never so far decided these specific points in
relation to the interpretation of the regulations and orders
enacted pursuant to the War Measures Act of Canada.

The petition for leave to appeal, as originally served,
did not indicate the judgments of the other courts of
appeal alleged to be in conflict with the decision appealed
from. As a preliminary objection the respondent, there-
fore, invoking the judgment in Liebling v. The King (1),
argued that the Court should not entertain the applica-
tion.

The appellant, however, had subsequently served an
additional notice in which he referred to four different

(1) [19321 S.C.R. 101
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judgments which he alleged to be in conflict with the 1944

judgment now appealed from and, as this additional notice OuMMA

was served sometime before the motion came to be heard QUEEC
before the Court, it was thought that this was a sufficient P", Box

compliance with the rules of the Court and it was decided R -i.He .

that the respondent "should take nothing" by the objec-
tion so made by him.

Another objection made by the respondent was that,
while both the Court of King's Bench (Crown Side) and
the Court of King's Bench (Appeal Side) had delivered two
separate judgments on the matters now before the Court,
there was only one notice of appeal to the Supreme Court
of Canada and the respondent was entitled to be told from
which of the two judgments the appellant intended to
appeal to this Court. The appellant, being requested to
optate between the two, thereupon declared that he aban-
doned the appeal from the judgment rendered on the case
numbered 22171 and bearing number 3573 in the Court of
King's Bench (Crown Side) and thus limited his appeal
to the eight other convictions and to the judgment in the
appeal bearing number 3574 in the Court of King's Bench
(Appeal Side).

Two questions stand to be decided on the application for
leave to appeal. The first one concerns the extent of the
right of appeal conferred by the regulations under order
in council no. 4600. The other question is whether, under
those regulations as they must be interpreted, the appellant
has succeeded in making out before this Court a case where
leave to appeal ought to be granted to him in the circum-
stances.

Dealing with the first question. It must be remembered
that up till order in council no. 4600 there existed no right
of appeal to the Supreme Court of Canada from judgments
rendered on summary conviction under Part XV of the
Criminal Code. (Attorney General for Alberta v. Roski-
wich (1); Au Chung Lam alias Ou Lim v. The King (2).
The object of order in council no. 4600 is, amongst other
things, to give a right of appeal to the Supreme Court of
Canada in proceedings under Part XV of the Criminal Code

(1) [19321 S.C.R. 570.

S.C.R.] 5

(2) 119441 S.C.R. 136.
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1944 for an offence against wartime regulations, but such right of
OuvRD appeal is given only under certain conditions and what we
QVEC have to decide is precisely what those conditions are.

PAia Box It was contended by counsel for the appellant that the
effect of the regulations under order in council no. 4600

Rmfrt J. is to give a right of appeal from any and all judgments or
decisions of the court of appeal, with the sole proviso that
leave of the Supreme Court of Canada be given by that
Court.

The respondent, however, questioned such an interpreta-
tion of paragraph (3) of the regulations and argued that
there was no intention by order in council no. 4600 to
change the ordinary conditions under which an appeal
could be brought to this Court, except that in these matters
leave of the Court itself would be required. As the law
stood before, there was a right to appeal de plano "on any
question of law on which there has been dissent in the Court
of Appeal"; and also
there was a right of appeal when the judgment intended to be appealed
from conflicted with the judgment of any court of appeal in a like case,
provided leave to appeal was granted by a Judge of the Supreme Court
of Canada.

This was under sections 1023 and 1025 of the Criminal
Code and, in both instances, it applied only to proceedings
in respect of an indictable offence.

If we were to accept the appellant's interpretation of the
regulations, it would mean that no account should be
taken of paragraph (6) which enacts that
Sections 1023 to 1025 inclusive of the Criminal Code shall *** apply to
any appeal to the Supreme Court of Canada taken pursuant to this regu-
lation.

This paragraph states that the sections mentioned "shall
apply" and, therefore, effect must be given to it "in so far
as the same are not inconsistent with these regulations",
as stated in the paragraph.

Now, the only inconsist6ncy with sections 1023 to 1025
of the Criminal Code that we can find in the regulations is
the proviso that the appeal lies to the Court only "by leave
of such Court". Otherwise the provisions contained in sec-
tions 1023 to 1025 are not in any way inconsistent with the
regulations and, therefore, must be taken into account in
any appeal to this Court under these new regulations. This

6 [1945
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interpretation is further strengthened by the fact that if 1944

order in council no. 4600 were not to be construed as just oUVARD

indicated, it would mean that appeals in proceedings upon QUEEC
summary convictions under Part XV of the Criminal Code, PAPER Box

which did not exist before the order in council was passed,
would, by such order in council, be made wider than appeals Rinfret J.
in proceedings in respect of indictable offences. That, of
course, would lead to absurd consequences.

More particularly, having regard to the fact that, by
force of section (9) of the order in council no. 8528, the
same contravention, or failure, to observe any regulation,
or order, constitutes an offence which may be tried either
upon summary conviction under Part XV, or, if the
Attorney General of Canada or of any province so directs,
upon indictment. So that the trial of the same offence,
according as upon summary conviction or upon indict-
ment, would thus be made susceptible of an appeal to
the Supreme Court of Canada under different conditions,
and conditions which would be such that the right of
appeal in proceedings in respect of indictable offences
would be more restricted than in proceedings upon sum-
mary conviction.

It is only reasonable to believe that the intent of the
order in council was to put .the appeals in one or the
other of these matters upon the same footing, except that
on indictable offences, as already provided for by the
Criminal Code, no leave is necessary when there has been
in the court of appeal a dissent on a question of law, or,
where there has been no dissent, a right of appeal lies by
leave of a judge of the Court where the judgment con-
flicts with that of another court of appeal in a like case;
and in proceedings on summary conviction under Part
XV of the Criminal Code a new right of appeal is created,
where none existed before, and all the usual conditions
under sections 1023 to 1025 Cr. C. apply, except that in
each case no appeal lies unless the Supreme Court itself
grants leave to appeal.

In our view, therefore, the effect and result of the regu-
lations under order in council no. 4600, so far as it
applies to appeals to the Supreme Court of Canada, are
as follows: In proceedings under Part XV of the Crim-
inal Code for offences against wartime regulations an

S.C.R.] 7
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19 appeal now lies to the Supreme Court of Canada by leave
OUVRARD of that Court "on any questions of law on which there
QUEVFc has been dissent in the court of appeal" (Criminal Code,

PAM Box section 1023), or "if the judgment appealed from con-
LD flicts with the judgment of any other court of appeal in a

Rinfret J. like case" (Criminal Code, section 1025).
Applying to the present application for leave the regu-

lations so interpreted, as there has been no dissent in this
case, this Court has jurisdiction to grant leave only if it
can be shown that the judgment appealed from conflicts
with the judgment of any other court of appeal in a like
case.

The appellant was able to suggest that such a conflict
existed only on two of the questions mentioned in his
notice of motion, one being:

If the mens rea, or criminal intent, constitutes a necessary element in
ofiences created by order in council no. 8528, and orders flowing there-
from;

the other being:
Which is the meaning and the extent of the reference to the Canadian

Criminal Code made in said order in council no. 8528, and the orders
made pursuant thereto.

Perhaps it should be noted that, after all, this second
question is really included in the first question.

But the appellant was unable to refer the Court to any
judgment of another court of appeal conflicting with the
judgment appealed from on the main point involved in
the appeal, to wit:-

What may constitute a sale during the basic period under regulations
enacted pursuant to the War Measures Act of Canada and especially in
virtue of order in council no. 8528, as well as orders flowing therefrom.

The latter is really the fundamental point in the pro-
ceedings against the respondent.

The Court of King's Bench (Appeal Side), held that
the proof made by the appellant of the alleged sales by
the respondent during the basic period were not sales
within the meaning of order in council no. 8528, but
merely deliveries of articles covered by contracts of sale
within the meaning of the said order entered into long
prior to the 15th day of September, 1941. In conse-
quence of that decision, the appellant has failed to estab-
lish one of the two essential elements of the offences
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charged. The appellant, in view of the fact that there has *19

been no dissent and that no conflict.is alleged, is unable OuvAan
to ask this Court to reverse the judgment of the court Q
of appeal on this fundamental question, and it means, PAP BoX

therefore, that, even assuming there is a conflict on the L

other points raised in the appeal and even if he should Rinf" CJ.
succeed in getting this Court to reverse the judgment of
the court of appeal on these other points, the respondent
would, nevertheless, remain acquitted. The appeal would
be devoid of any possible practical result and the Court
would be asked only to pass upon an academic question.

In the circumstances the appeal cannot be entertained,
leave to appeal should not be granted, and the motion to
that effect should be dismissed.

Application dismissed.

Solicitor for the appellant: Paul Roy.

Solicitors for the respondents: Taschereau, Parent &
Cannon.

FRED MIHALCHAN ................... APPELLANT; 19"

* Oct. 16
AND * Nov. 20

HIS MAJESTY THE KING.............. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA

Criminal lato--Burglary-Possession by night of implements of house-
breaking-Ordinary tools of the accused's trade as truck driver-Proof
of unlawful purpose-Lawful excuse-Onus of proof-Evidence-
Sufficiency-Criminal Code, section 464a.

The appellant, a truck driver, was charged with having been found in
possession by night, without lawful excuse, of instruments of house-
breaking, contrary to section 464a of the Criminal Code and was con-
victed before a judge of the County Court. The trial judge found
that some of the instruments, but not all of them, were tools a truck
driver might use in his trade, while all of the instruments so found
were capable of being used for purposes of housebreaking. But he
further stated that he was satisfied, in all the surrounding circum-
stances established in evidence, that at that particular time and place
the tools were not in the appellant's possessioi for an innocent pur-
pose, and, "on the whole of the evidence", he found the appellant

*PRESENT:-Rinfret CJ. and and Kerwin, Taschereau, Rand and
Kellock JJ.

S.C.R.] 9
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1944 guilty. The conviction was affirmed by a majority of the Court of

Appeal. The dissenting judge was of the opinion that the trial judge
MmALCHAN failed to apply the principle in Rex v. Ward (85 L.J.K.B. 483), where

THE KIo it was held that the accused had prima facie satisfied the onus cast
upon him of proving that he had a lawful excuse for his possession

of the tools and that the onus was then cast upon the prosecution

of proving affirmatively that the accused had no lawful excuse for

being in possession of the tools at that particular time and place.

Held, Kellock J. dissenting, that, in the circumstances of this case and
upon the evidence, the trial judge was legally warranted in drawing
the conclusions he arrived at. The decision in Rex v. Ward (supra)
does not apply. In that case, the trial judge had directed the jury
that it was for the accused to establish to their entire satisfaction that
his possession of the implements was lawful; while the Court of
Criminal Appeal held that the jury had not been properly directed
with regard to the onus of proof. In the present case the trial judge
was sitting alone without a jury; it was not necessary for him to
expound the law and then verbally apply it to the facts in giving
his reasons for judgment; and it should be sufficient if it appears he
was alive to the law and that he properly charged himself when
reaching his finding upon the evidence. Moreover, the findings alone
would be sufficient to take this case out of the application of the
Ward case.

Per Kellock J. dissenting:-The trial judge did not properly direct him-
self as to the law applicable as laid down in the Ward case. There-
fore, the question for decision is as to whether or not he must "inevit-
ably" have come to a conclusion of the guilt of the accused on the
evidence, notwithstanding such misdirection; and this must depend
upon whether the Crown discharged the onus of establishing beyond
reasonable doubt that the accused had possession with guilty intent.
The circumstances disclosed in evidence upon which the Crown can
rely are not sufficient to make the result, that the accused was guilty,
inevitable. There should be a new trial.

APPEAL by Mihalchan, one of the accused, from the
judgment of the Court of Appeal for British Columbia (1)
dismissing (O'Halloran J.A. dissenting) his appeal from his
conviction, on a trial before the County Court of West-
minster, Whiteside J., on a charge of being found by night
in possession of instruments of housebreaking without law-
ful excuse, contrary to section 464 (a) of the -Criminal
Code.

The appellant and one Smylski were charged jointly
with possession of housebreaking instruments. The imple-
ments consisted of a substantial assortment of tools,
together with a piece of celluloid, found in the car the

(1) [1944] 82 Can. Cr. Cas. 87

[194510
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appellant was driving. The trial judge acquitted Smyiski 1944

but convicted the appellant and sentenced him to six mHAcHA

months' imprisonment. THE NO

No one appearing for the appellant.

E. Pepler K.C. for the respondent.

The judgment of the Chief Justice and of Kerwin,
Taschereau and Rand JJ. was delivered by

THE CHIEF JUSTICE.-The appellant was convicted in
the County Court Judge's Criminal Court at New West-
minster, B.C., of having been found in possession by night,
without lawful excuse, of instruments of housebreaking,
contrary to section 464 (a) of the Criminal Code.

The conviction was affirmed by the Court of Appeal, but
there was a dissent in that Court and the appeal here is
on the question on which there has been dissent.

In the formal judgment appealed from the dissent is
expressed thus:-

Mr. Justice O'Halloran dissents from this judgment upon the grounds
that the -trial judge misdirected himself as to the onus of proof and failed
to apply the correct legel principles in considering the explanation of the
appellant in relation to his possession of the alleged housebreaking instru-
ments and in discharging the onus placed upon him by section 464 (a)
of the Criminal Code.

In his reasons the learned dissenting judge stated that,
in his opinion, the trial judge failed to apply the principle
in Rex v. Ward (1). The point would be that when once
the instruments found in the possession of the accused,
although capable of being used for purposes of housebreak-
ing, are also shown to be the ordinary tools which the
accused might well use in his trade, the accused thus estab-
lishes prima facie a sufficient excuse, and the burden shifts
upon the prosecution of satisfying the jury, from the other
circumstances, that the accused had no lawful excuse for
being in possession of these tools at that particular time and
place.

In the Ward case (1), the Deputy Chairman had directed
the jury that it was for the accused to establish to their
satisfaction that his possession of the implements in ques-

(1) [19151 85 LJK.B. 483

S.C.R.] 11
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1944 tion was lawful. It was held by the Court of Criminal
MImAcAN Appeal that the jury had not been properly directed with
THE KNo regard to the onus of proof and the appeal was allowed.

R J In the present case the trial judge was sitting alone
Rinfret without a jury. It was not necessary for him to expound

the law and then verbally apply it to the facts in giving his
reasons for judgment. It should be sufficient if it appears
he was alive to the law and that he properly charged him-
self when reaching his finding upon the evidence. (The
King v. Frank (1)).

Here no error in direction, or self-direction, was made
manifest and the learned judge's reasons do not warrant the
conclusion that he misdirected himself, or that lie pro-
ceeded upon an erroneous view of the law, and this is not
to be assumed.

The appellant is a truck driver and the learned judge
found that some of the instruments in the appellant's pos-
session-but not all of them-were tools a truck driver
might use in his trade; while all of the instruments so found
were capable of being used for purposes of housebreaking.
These findings alone would be sufficient to take the case
out of the application of Rex v. Ward (2).

But, moreover, the learned judge was satisfied, in all the
surrounding circumstances established in evidence, that at
that particular time and place the tools were not in the
appellant's possession for an innocent purpose; and, as
stated in his judgment, "on the whole of the evidence" the
learned judge found the appellant guilty.

It was recognized in the Ward case (2) that "other circum-
stances" might displace the prima facie proof, or show a
guilty intent, and it was, of course, for the learned trial
judge in the present case, acting as judge and jury, to say
whether or not, in the particular circumstances, the pos-
session was innocent.

With deference, I do not see here any misdirection on the
part of the trial judge and I think, in the circumstances
and upon the evidence, he was legally warranted in draw-
ing the conclusions he arrived at..

I would dismiss the appeal.

(2) [19151 85 LJ.K.B. 483. (1) [1910] 16 Can. Cr. Cas. 237, at 240.
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KELLOCK J. (dissenting).-All the members of the Court 1944
of Appeal were of opinion that, with the exception of the MiHAnMAN
piece of celluloid, all the tools found in the possession of THE KiNG

the accused were tools which the accused might reasonably -

require in his occupation as a truck driver in Northern Kellock J.

British Columbia. The possession of such tools, excepting
the celluloid, was then prima facie explained. (Rex v.
Ward (1).) The learned trial judge believed the statement
of the accused that the celluloid had come into his pos-
session with the car when he purchased the latter some
months earlier. O'Halloran J.A. who dissented did so be-
cause in his view the learned trial judge had misdirected
himself in failing to apply the principle of the above deci-
sion with the result that the evidence was never properly
considered from the standpoint of the burden under which
the Crown came by reason of the explanation furnished
by the accused's occupation for his possession of the tools,
excepting the celluloid.

A reading of the judgement at trial, coupled with the
learned judge's report, satisfies me that the learned judge
did not properly direct himself as to the law applicable as
laid down in Rex v. Ward (1). In his report he says that
the accused's excuse for being on his way to Port Haney
.seemed flimsy
when heard in connection with his explanation of why he happened to
have such a complete housebreaking equipment in his truck

(he should have said car). The explanation of the accused
for his possession of the tools apart from the celluloid by
reason of his occupation was perfectly good, and as I have
said, was so regarded by all the members of the Court of
Appeal, and as to the celluloid, the learned judge believed
the accused when he said it had come with the car. To
my mind the above passage indicates that the learned judge
paid no attention to the fact that the tools were tools of the
accused in connection with his occupation and regarded the
burden imposed by section 464 (a) Cr. C. as never having
been other than throughout on the accused.

If that be so the question for decision is as to whether
or not the learned trial judge must inevitably have come
to a conclusion of the guilt of the accused on the evidence,

(1) [19151 85 LJ.K.B. 483.

13S.C.R.]
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1944 notwithstanding the misdirection; Stirland v. Public Pro-
MIHALCHAN secutor (2). This must depend upon whether the Crown
THS KiN discharged the onus of establishing beyond reasonable

- doubt that the accused had possession with guilty intent.
Kellock J. The circumstances disclosed in evidence upon which the

Crown can rely is (1) the presence of the celluloid, (2)
the evidence as to the errand in Port Haney upon which the
accused was engaged at the time and (3) the evidence of the
appellant and Smylski that they had approached the garage
thinking it was a place where they could buy cigarettes.

In my opinion there is no "inevitability" about the cellu-
loid in view of the acceptance by the learned trial judge of
the explanation with regard to it, and if it amounts to
nothing it adds nothing to the other circumstances. As
to number 2, its coupling by the learned judge in his report,
with the explanation by the accused of his possession of
the tools, as already pointed out, makes it impossible for me
to say he would not have believed this evidence had he not
been in error with regard to the tools. In addition there
was a tailor by the name of Mostrenko in Port Haney,
and the learned judge has misapprehended this part of
the evidence as he refers to "the very inadequate sum"
of three dollars paid to the appellant by Smylski "for the
trip". It was not paid for the trip but for the gas which
would be used on the trip. It was therefore not an inade-
quate sum at all.

This leaves (3) above. What is the evidence with
regard to this? Smylski says:-

I thought I would go and buy a chocolate bar, or soft drink. We got
near the side-walk, and he (the appellant) said "It is closed". And we
were talking about it was too far to go back, and then he said "There
is someone stealing the car". We ran back.

The appellant said:-
At that time I did'nt think it was constable Saunders, but we passed

the car, walking to the garage. We stopped there and noticed there was
-it was not a business place at night, like it was a confectionery; not in
our line. We decided to turn back because it was too far to go to town
from there. It would be foolish. Either that or we would have to go
back. And sudden, I heard the car start, and I said "Joe somebody is
stealing our car".

Constable Saunders said that he noticed the car, which
later proved to be the appellant's, parked by the roadside

(2) [1944] 2 A.E. 13.
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with its lights out. He stopped and got out and before the 1944

appellant and Smylski came up he had been there long MIHALCHAN
enough to get into the car, start and stop the engine and THE KIN
get out of the car. As he had driven past the garage Keiic J.
previously he had noticed "two figures near the garage -

and I thought it was somebody just walking by".
The reason given by the accused and Smylski for leav-

ing the car and approaching the garage was that they
thought it was a place where they could buy cigarettes.
They had previously driven past a number of places
where they could have done so.

Would the learned trial judge have refused to believe
this as an explanation of the presence of the accused
near the garage or should he have done so, had he cor-
rectly approached a consideration of all the evidences.
With respect I find myself unable to say that such a result
was inevitable. I therefore think that there should be a
new trial and I would allow the appeal accordingly.

Appeal dismissed.

S.C.R.] 15
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1943 QUEBEC RAILWAY LIGHT &*Oct. 26, V.
28. POWER COMPANY (PETITIONER).J

1944
*.Mar. 15. AND

THE TOWN OF BEAUPORT AND

OTHERS (RESPONDENTS) .............

AND

THE ATTORNEY GENERAL FORI
CANADA AND THE ATTORNEY
GENERAL FOR QUEBEC........

APPELLANT;

RESPONDENT;

INTERVENANTS.

ON APPEAL FROM THE BOARD OF TRANSPORT COMMISSIONERS

FOR CANADA

THE TOWN OF BEAUPORT (PETI-

TIONER) ..........................

AND

QUEBEC RAILWAY LIGHT &
POWER COMPANY (RESPONDENT),

AND

THE ATTORNEY GENERAL FORI
CANADA AND THE ATTORNEY
GENERAL FOR QUEBEC........

APPELLANT;

RESPONDENT;

INTERVENANTS.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Constitutional law-Carriers-Railway company-"Undertaking" of com-
pany declared "for general advantage of Canada"--Added power to
operate auto bus service--"Subject to all provincial * * * enact-
ments"-Tariff of tolls-Jurisdiction-Federal or provincial authority
-Whether auto busses are "works"-Section 91 (29) and section 92
(10 c) B.N.A. Act.

The Quebec Railway, Light & Power Company applied for an order of
the Board of Transport Commissioners approving its tariff of tolls
for the carriage of passengers on the motor busses operated by it;
while the town of Beauport petitioned the Quebec Public Service
Board for an order by which the same tolls would be fixed. The
Board of Transport Commissioners dismissed the company's appli-
cation for want of jurisdiction; while the appellate court of Quebec,
reversing the decision of the President of the Public Service Board,
held that that Board was without jurisdiction to deal with such tolls

*PRESENT:-Rinfret, Davis, Kerwin, Hudson and Rand JJ.
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on the ground that the railway company fell under the exclusive 1944
jurisdiction of the federal board. The decisions being contradictory,
both the railway company and the town of Beauport appealed to this RUELEC

Court. LIGHT &
POWER CO.

Held, Davis and Hudson JJ. dissenting, that the fixing of fares, or tolls, v.
to be charged by the railway company in respect of its motor bus TOWN OF
service, was within federal jurisdiction; but that federal legislation BEuronrT.
was lacking, as regulation of tolls over such service is not included
in the powers granted to the Board of Transport Commissioners.

Per Davis and Hudson JJ. dissenting.-Jurisdiction over the fares, or
tolls, of the railway company's autobus system is vested in the
province. Such jurisdiotion has not been transferred to the Dom-
inion under Dominion Acts and should be exercised by the Quebec
Public Service Board. -

Per Rinfret J. and Kerwin J.:-A Dominion Act of 1895 declared the
"undertaking of the (railway) company * * * a work for the
general advantage of Canada" and thus brought the company under
the legislative authority of the Parliament of Canada (Quebec
R. L. & P. Co. v. Montcalm Land Co. [1927] S.C.R. 545). The word
"undertaking" as used in the statute comprises the whole of the
works of the company, not only the works existing in 1895 but all
its future enterprises. The auto busses owned and operated by the
company fall within the meaning of the term "works" in head 10 (c)
of section 92 B.N.A. Act and, therefore, can properly be brought and
integrated into the "undertaking".

Per Rand J:-The steam railway and the tramway system of the com-
pany are both within the legislative jurisdiction of the Dominion
(Montcalm Land Co.'s case, supra). The works of the company
are, in the jurisdictional aspect, to be considered as if they had been
specifically set forth in section 91 (29) of the B.N.A. Act. The
federal legslation of 1939, adding the power to operate auto busses
is within the scope of the legislative field appropriate to the subject
matter of the declaration in the Dominion Act of 1895. It cannot
be denied to such an undertaking modifications in operational means
and methods designed more efficiently to carry out its original and
essential purposes. The controlling fact is that the identity of the
works is presented: they remain in substance the works -of transpor-
tation dealt with by the declaration.

Per Rinfret, Kerwin and Rand JJ:-The proviso of the amending fed-
eral Act of 1939 whereby the power to operate auto busses "subject
to all provincial and municipal enactments" was conferred, does not
give to the provincial Board jurisdiction to deal with the fares and
tolls to be charged by the company. Such proviso made autobus
service amenable to provincial laws for certain purposes, e.g. the
right to license and regulate traffic, but the exclusive field of the
Dominion as to regulation of rates is unaffected by that Act.

Per Davis J. (dissenting) :-The generality of the language of the sub-
section (2) added by the Dominion Act of 1939, imposing a condi-
tion on the grant of the power to operate auto busses, is sufficient
to involve the regulation and control by the province of the motor
busses on the municipal and provincial highways of the province, and
23471-2
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1944 the fixing of fares or tolls, for uniformity or otherwise, by a provincial
board comes within the condition, upon a proper construction of the

QUEBEC subsection.
RAILWAY suscin

LiGHT&
POWER A. Per Hudson J. (dissenting) :-The declaration contained in the Dominion

V. Act of 1895 does not, and never was intended by Parliament to, extend
TOWN OF to the operation of auto busses on the highways, either in respect of

-BEAuPORT. the regulations of rates or otherwise.

APPEAL from an order of the Board of Transport
Commissioners for Canada (1), ruling that the Board had
no jurisdiction in the matter of the fares, or tolls, to be
charged by the Quebec Railway Light & Power Company
in respect of the motor bus service operated by it; and

APPEAL from the decision of the Court of King's
Bench, appeal side, province of Quebec (2), which, revers-
ing the judgment of the President of the Quebec Public
Service Board (3), held that such matter was within the
exclusive jurisdiction of the federal Board.

The material facts of the case and the questions at issue
are stated in the above head-notes and in the judgments
now reported.

In the first appeal:

Paul Taschereau K.C. for the appellant.

Y. Prevost for the respondent: Town of Beauport.

F. Dorion K.C. for the respondent: Town of Courville.

C. Stein for the Attorney General for Canada.

Aimg Geoffrion K.C. and R. Genest K.C. for the Attorney
General for Quebec.

In the second appeal:

Guy Hudon K.C. for the appellant.

P. H. Bouffard K.C. for the respondent.

C. Stein for the Attorney General for Canada.

Aimg Geofgrion K.C and L. A. Pouliot K.C. for the
Attorney General for Quebec.

(1) (1941) 54 Can. Ry. and (2) Q.R. [1942] K.B. 110.
Transp. Cas. 120.

(3) (1941) 53 Can. Ry. and Transp. Cas. 174.
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RINFRET J.-These are two appeals, heard together by 194

this Court, which raise an identical question: whether the QUEBEC
RAILWAYfares, or tolls, to be charged by the Quebec Railway Light LIGHTA

& Power Co. in respect of its motor bus service are within POWER CO.

the jurisdiction of the Quebec Public Service Board, or TowN oF

whether they are within the jurisdiction of the Board of BEAUMM,
Transport Commissioners for Canada, or, in other words, Rinfret CJ.
whether these fares and tolls come under the provincial
or under the federal authority.

I do not propose to go in detail into the history of the
Quebec Railway Light & Power Co., except in so far as it
seems to me necessary for the purpose of explaining the
grounds upon which I base my conclusions.

The company was originally incorporated by an Act of
the legislature of the province of Quebec (Statutes of Que-
bec, 44-45 Victoria, c. 44) under the name of the Quebec,
Montmorency and Charlevoix Railway Company. It was
then undoubtedly a local provincial company, operating a
railway solely within the province of Quebec.

Later, in 1894, the powers of the company were extended
to permit it to operate an electric tramway within the limits
of the city of Quebec and this was also done by legislation
of the province of Quebec.

But in 1895 the parliament of Canadp, passed an Act
(58-59 Victoria, c. 59) constituting the company a federal
corporation; and sections (1) and (2) of that Act read as
follows:-

(1) The undertaking of the Quebec, Montmorency and Charlevoix
Railway Company, a body incorporated as mentioned in the preamble,
and hereinafter called "the Company", is hereby declared to be a work
for the general advantage of Canada.

(2) The Company as now organized and constituted under the said
Acts of the province of Quebec is hereby declared to be a body politic
and corporate within the legislative authority of the Parliament of
Canada; and this Act and The Railway Act of Canada shall apply to
the Company and its undertaking, instead of the said Acts of the prov-
ince of Quebec and The Railway Act of Quebec: Provided that noth-
ing in this section shall affect anything done, any rights or privilege
acquired, or any liability incurred under the said Acts of the province of
Quebec, prior to the time of the passing of this Act,-to all which
rights and privileges the Company shall continue to be entitled and to
all of which liabilities the Company shall continue to be subject.

The undertaking of the company was, therefore, "declared
to be a work for the general advantage of Canada"; and,
furthermore, the company was

23471-21
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1944 declared to be a body politic and corporate within the legislative
authority of the Parliament of Canada;

QUEBEC
RAILWAY n
LIGHT & and

PowER Co. this Act (that is to say, the Dominion Act of 1895) and The Railway

TowN oF Act of Canada were declared to apply to the company and its under-
BEAUPORiT. taking, instead of the Acts of the province of Quebec and The Railway

Rinfret C.J. Act of Quebec.

The same Act also contained the following section:-
(8) The Company may use and employ for the locomotion and

propulsion of its cars, vehicles and rolling stock, where such power is
required, electricity in all its forms, steam, and any approved mechani-
cal power or other means, agency or force for such purposes that
science or invention may develop,-and shall have all rights, powers
and privileges necessary and essential to the management, operation
and maintenance of its line as an electrical system either in whole or
in part; and may acquire, use and develop every kind of electrical
force, power and energy required or useful in the working of the under-
taking, and apply such agencies and motive power for all its uses and
purposes aforesaid.

In 1899 the name of the company was changed to the
Quebec Railway Light and Power Company, its present
name.

In 1939 the following subsection (2) was added by Parlia-
ment to the above section (8) by statute of Canada, 3 Geo.
VI, c. 56:-

(2) It is enacted and declared that the Company's now existing
powers apart from any limitations with respect to the use of steam,
include the power to own, maintain, lease, possess and operate auto
busses, trolley busses and all kinds of public or private conveyances
whether propelled or moved by oil, vapour or other motor or mechanical
power in, over and throughout any of the territory in which it is now
authorized to operate, subject to all provincial and municipal enact-
ments, in respect to highways and motor vehicles operated thereon and
applicable thereto.

In my mind the legislation already reproduced is all that
is necessary to be referred to for the purposes of the deci-
sion which we have to render.

As will be noticed, by the amendment of 1939 it was
declared that the company's powers "include the power to
own, maintain, lease, possess and operate auto busses".

Accordingly, the company applied for an order of the
Board of Transport Commissioners approving its tariff of
tolls for the carriage of passengers on the motor busses oper-
ated by it between the village of Boischatel and the city of
Quebec. On the other hand, the town of Beauport peti-
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tioned the Quebec Public Service Board for an order pre- 19
scribing certain improvements in the service of the same QUEBEC
auto busses, but mainly with the object of having fixed the LioRT &
rates and tolls on the same line. POWER CO.

V.

The Board of Transport Commissioners dismissed the TOWN or

application of the railway company on the ground that it "
had no jurisdiction to deal with the company's tariffs of Rinfret CJ.

tolls or rates in question here; but on the petition of the
town of Beauport to the Quebec Public Service Board,
while the President of. that Board (1) held that it had
jurisdiction to entertain the request of the town, the judg-
ment of the President went before the Court of King's
Bench (appeal side) (2) which held that the provincial
board had no jurisdiction and that the railway company,
in the exercise of its statutory rights, fell under the exclu-
sive jurisdiction of the Board of Transport Commissioners
for Canada.

The two decisions being contradictory, the result was
that both the town of Beauport appealed to this Court
from the judgment of the Court of King's Bench (appeal
side) and the Quebec Railway Light and Power Company
appealed from the decision of the Board of Transport
Commissioners.

The question to be decided is whether the control of the
tariffs of the autobus rates and tolls of the Quebec Railway
Light and Power Company comes under the jurisdiction of
the provincial Public Service Board of Quebec, or under the
jurisdiction of the Dominion Board of Transport Commis-
sioners; and that is the only question at issue in the two
appeals before this Court.

It is common ground that the railway.company operates
its autobus service between Jacques Cartier Square in the
city of Quebec and the village of Boischatel, and that it
holds a permit from the Public Service Board of the
province; but also that, since the legislation of 1895 de-
claring the undertaking of the company to be a work for
the general advantage of Canada, both the steam railway
and the tramway system of the Quebec Railway Com-
pany are under the legislative jurisdiction of the Dom-

(1) (1941) 53 Can. Ry. & (2) Q.R. [1942] KB. 110.
Transp. Cas. 174.
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19" inion. It was so decided in a judgment of this Court in
Q Ec Quebec Railway, Light & Power Co. v. Montcalm Land
RLa & Co. (1).

Powim Co.
OWE. n my opinion the autobus system also comes within

TowN or the jurisdiction of the Dominion.
- In 1895 the Dominion Act (58-59 Victoria, c. 59), de-

RinfretCJ. clared the "undertaking of the company * * * a work for
the general advantage of Canada". Obviously this was done
to bring the company under the legislative authority of
the Parliament of Canada by force of subsection (10)
(c) of section (92) of The British North America Act.
The effect of such a declaration is to bring the work which
is the subject thereof under subsection (29) of section
(91) of the Act.

Moreover, the company, by section (2) of the Dominion
Act (58-59 Victoria, c. 59), is specifically declared to be
"a body politic and corporate within the legislative
authority of the Parliament of Canada"; and it is further
enacted by the same section that
this Act and The Railway Act of Canada shall apply to the Company
and its undertaking, instead of the said Acts of the province of Quebec
and The Railway Act of Quebec.

It was argued that the declaration that the work was for
the general advantage of Canada applied only to the under-
taking as it stood in 1895, but, in my view, the declara-
tion extends to the whole of the undertaking of the com-
pany, railway, tramway and autobus, for several reasons.

Most of what was said and decided by this Court in the
Montcalm Land case (1) equally applies in the premises.
As was said by Mr. Justice Newcombe, at p. 559 of the
report of that case:-

One must look to what the respondents' claim involves; it is nothing
less than provincial statutory compulsion of a Dominion railway corpora-
tion, either to exercise powers which Parliament has not conferred, or,
in the exercise of its competent Dominion powers, to submit to provincial
review and regulations, followed in either case by the consequence that,
for failure to comply with the provincial order, the company may forcibly
be deprived of its property, powers, rights and management, and ultimately
subjected to an action for its dissolution; and this notwithstanding what
is undoubtedly true that neither the constitution and powers of the com-
pany nor its authorized undertaking is subject to the legislative authority
of the province. It is needless to say that these things cannot be done.

(1) [19271 S.C.R. 545.
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The declaration that the undertaking is for the general 1944
advantage of Canada may not be severed; it must be QuEBEc
understood to apply to the whole of the undertaking. As LIGHT &

was said Mr. Justice Newcombe, it is impossible to admit POWER CO.
V.

of a dual control over the essential functions of a federal TOWN OF

work. BEAUPORT.

Rinfret CJ.
It may be true that it was only by the Act of 1939 that C

the power to own, maintain, lease, possess and operate
auto busses was for the first time specifically mentioned
in the Acts respecting the company, but the Act of 1939
(3 Geo. VI, c. 56) was only declaratory. It must be noted
that it is expressed in the following words:-

The Company's now existing powers *** include the power to own,
maintain, etc., auto busses.

While it may be said that the word "undertaking" in
the Act of 1895 covers all future enterprises of the com-
pany and means the railway and works of whatsoever
description which the company has authority to construct
and to operate (Railway Act, section 2-35), it must be
noted that the powers of the company, as defined in its
original charters, although making no reference to auto
busses in particular, are very broad and include the
propulsion of vehicles and rolling stock by any means, agency, or force
that science or invention may develop

(section (6) of the statutes of Canada, 58-59 Victoria,
c. 59).

It was further argued that a bus line is neither a phy-
sical thing nor a work susceptible of being made the
subject of a declaration under subsection (10) (c) of sec-
tion (92) of The British North America Act; and that,
consequently, the declaration that the undertaking of the
company was for the general advantage of Canada was
ineffective to bring the autobus service under the federal
jurisdiction. It was said that a work must have a locus,
which obviously, it was alleged, the autobus service was
utterly incapable of possessing and that, therefore, the
declaration contained in the Dominion Act was inappro-
priate to bring the autobus system under the legislative
authority of the Parliament of Canada.

S.C.R.] 23
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1944 However, I would refer to what was said by Lord
QUEBEC Dunedin in In re Regulation and Control of Radio Com-

RAILWAY
LInHT & munication in Canada (1).

POWER Co. "Undertaking" is not a physical thing, but is an arrangement underV.
TowN OF which, of course, physical things are used.
BEAUPORT.

Rinfret CJ. Applying that statement to the situation in the present
case, I would be inclined to think that the word "under-
taking" as used in the statute comprises the whole of the
works of the company, which, upon that interpretation,
were all included in the declaration that they were for
the general advantage of Canada.

Accordingly, I am of opinion that the auto busses of the
company can properly be brought and integrated into
the undertaking which was declared to be for the general
advantage of Canada. It would appear that it was the
intention of Parliament that newly acquired works would
fall within the declaration.

Much was made in the argument of the amendment
inserted in 1939, whereby the power to operate auto
busses was stated to be
subject to all provincial and municipal enactments in respect to high-
ways and motor vehicles operated thereon and applicable thereto.

Undoubtedly it could not be contended that for certain
purposes the autobus service is not amenable to the pro-
vincial laws, but, in my view, that must mean: provin-
cial laws of general application. (Lukey v. Ruthenian
Farmers' Elevator Co. Ltd. (2); John Deere Plow Co.
Ltd. v. Wharton (3).

The province has the control of its highways (Pro-
vincial Secretary of Prince Edward Island v. Egan (4).
It has to maintain them and to look after the safety
and convenience of the public by regulating and con-
trolling the traffic thereon. An instance of the exercise
of that control by the province might be the fact that
the railway company held a permit from the Quebec
Public Service Board; but I do not think that the sub-
mission to provincial and municipal enactments can be
extended to anything beyond the regulations of the
character just mentioned and surely not, in my opinion,

(1) [1932] A.C. 304, at 315. (3) [1915]A.C. 330, at 341.
(2) [19241 S.C.R. 56. (4) [19411 S.C.R. 396.
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to the tariffs of rates and tolls of the company, which 1944

are made the subject of special laws and enactments under QUEBEC
federal legislation and, in particular, under The Railway IGW &Y
Act of Canada. Otherwise there would be that dual POWER CO.

V.control, already adverted to and rendering the proper TOWN OF
working and operations of the company practically BEAuPORT.

impossible. Rinfret CJ.

Now, The Railway Act of Canada deals with tolls and,
having regard to all that I have said so far, my conclu-
sions would have been that, in the premises, the Act
should apply mutatis mutandis to the fixing of rates for
the autobus system of the Quebec Railway Light & Power
Co., in respect of which the Board of Transport Commis-
sioners may exercise its jurisdiction.

It is true, nevertheless, that the Dominion Railway
Act does not specifically refer to the regulation of bus
lines and it may be that the specific power to deal with
autobus traffic is not given to the Board of Transport
Commissioners.

Two of my colleagues who, like me, are of the opinion
that there is federal jurisdiction in relation to the auto
bus tolls have come to the conclusion that the regulation
of tolls over services of auto busses is not included in the
powers of the Board of Transport Commissioners. In
the circumstances, although personally I would be in-
clined to share the view expressed in his reasons for judg-
ment by the Deputy Chief Commissioner, I will agree
with the conclusions of my brothers Kerwin and Rand.

It follows that each appeal should be dismissed with
costs, except that there should be no costs to or against
either intervenant.

DAVIs J.-The appeals in these two cases were heard
together. They raise the question whether the Quebec
Public Service Board (a provincial board) or the Dom-
inion Transport -Board has the authority to fix the fares
or tolls to be charged by the Quebec Railway, Light &
Power Company in respect of its motor bus services. One
appeal is from the judgment of the Court of King's Bench
(appeal side) of the province of Quebec (1) which, revers-
ing the decision of the President of the Quebec Public

(1) Q.R. [1942] K.B. 110.
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1944 Service Board, (1) held that it was not a matter properly
QUEBEC for determination by the provincial board on the ground

RAILWI
LIGHT & that the Dominion Board of Transport Commissioners

PowER Co. had exclusive jurisdiction in the matter. The other appeal
V.

TOWN OF is from the order of the Board of Transport Commis-
BEAUPORT. sioners which decided that it had no jurisdiction in the
Davis *- matter of fares or tolls on motor buses. While it was not

suggested on the argument, I should have thought it
might well be that neither the provincial board nor the
Dominion Board had clear authority to control and fix
the fares. It seemed to be taken for granted, however,
that one or the other of the boards must have authority.

If the railway company were a provincial company, there
would appear to be no lack of jurisdiction in the pro-
vincial board, but the railway company having been
declared by Dominion legislation some years ago to be
a company within the legislative authority of the Par-
liament of Canada, it was contended that it was beyond
the control of a provincial board, and that it was only the
Dominion Transport Board that has jurisdiction over the
company and the fares and tolls that it is entitled to
charge. Shortly stated, that is the problem which is
presented to the Court in these appeals.

The railway company, under the name of the Quebec,
Montmorency and Charlevoix Railway Company, was
originally incorporated, in 1881, by an Act of the legis-
lature of the province of Quebec, 44-45 Vic., c. 44. It was
a local provincial company, owning and operating a rail-
way solely within the province of Quebec. In 1894 the
province of Quebec, by 57 Vic., c. 71 (passed January
8th, 1894), extended the power of the Company to oper-
ate an electric tramway within the city of Quebec. Sub-
sequently, in 1895, by 58-59 Vic., c. 59, the Parliament of
Canada constituted the company a body corporate within
the jurisdiction of the Parliament of Canada. Sections
1 and 2 of the said Act of Parliament read as follows:-

1. The undertaking of the Quebec, Montmorency and Charlevoix
Railway Company, a body incorporated as mentioned in the preamble,
and hereinafter called "the company", is hereby declared to be a work
for the general advantage of Canada.

(1) (1941) 53 Can. Ry. & Transp. Cas. 174.
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' 2. The Company as now organized and constituted under the said 1944
Acts of the province of Quebec is hereby declared to be a body politic
and corporate within the legislative authority of the Parliament of QAEEC

Canada; and this Act and The Railway Act of Canada shall apply to LIGHT &
the Company and its undertaking, instead of the said Acts of the POWER Co.
province of Quebec and The Railway Act of Quebec: Provided that V.

.. TOWN OFnothing in this section shall affect anything done, any rights or privi- BEAUPoRT.
lege acquired, or any liability incurred under the said Acts of the
province of Quebec prior to the time of the passing of this Act,-to all Davis J.
which rights and privileges the Company shall continue to be entitled
and to all of which liabilities the Company shall continue to be
subject.

Much of the argument turns upon an amendment to
the Dominion statute made by Parliament in 1939 where-
by a subsection was added to section 8 of the original
Act. It is important, therefore, to set out section 8 as it
appeared in the original Act and remained untouched until
1939:

8. The Company may use and employ for the locomotion and
propulsion of its cars, vehicles and rolling stock, where such power is
required, electricity in all its forms, steam, and any approved mechani-
cal power or other means, agency or force for such purposes that science
or invention may develop,-and shall have all rights, powers and privi-
leges necessary and essential to the management, operation and main-
tenance of its line as an electrical system, either in whole or in part;
and may acquire, use and develop every kind of electrical force, power
and energy required or useful in the working of the undertaking, and
apply such agencies and motive powers for all its uses and purposes
aforesaid.

In 1939, then, by Act of Parliament, 3 Geo. VI, c. 56, the
following was added as subsection (2) of section 8 of the
original Act:

(2) It is enacted and declared that the Company's now existing
powers apart from any limitations with respect to the use of steam,
include the power to own, maintain, lease, possess and operate auto
busses, trolley busses and all kinds of public or private conveyances
whether propelled or moved by oil, vapour or other motor or mechani-
cal power in, over and throughout any of the territory in which it is
now authorized to operate, subject to all provincial and municipal
enactments, in respect to highways and motor vehicles operated there-
on and applicable thereto.

It almost strikes one at a glance that the controversy
must turn upon the meaning and scope of the concluding
words of the added subsection
subject to all provincial and municipal enactments, in respect to high-
ways and motor vehicles operated thereon and applicable thereto.

The railway company appears to have acquired and oper-
ated motor busses some little time prior to the amendment

S.C.R.] 27
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1944 of 1939 and has continued to own and operate motor busses
QuEBEc on municipal and provincial highways solely within the

A province of Quebec since that time. The town of Beauport
PowER Co. desired to have the fares or tolls to be charged by the com-

V.
TowN oF pany in connection with the operation of its motor busses
B,,,,. fixed by the provincial board known as the Quebec Public
Davis J. Service Board and the company desired its tariff to be fixed

by the Dominion Board of Transport Commissioners.
Those who argued against the authority of the Dominion

board and in favour of the authority of the provincial
board, very strenuously pressed upon us the contention that
the word "undertaking" used in section 1 of the Act of
Parliament, 58-59 Vic., c. 59, above quoted, was not an
appropriate word to cover, and does not cover, the rolling
stock of the company, particularly the motor busses; the
specific purpose of this argument being to establish the
contention that the motor busses of the company cannot
be regarded in law, under the wording of section 1, as "a
work for the general advantage of Canada." What is said
is that the authority of Parliament under section 92, head
10 (c) of the British North America Act is limited to
"Works"-and does not mention "undertakings." It may
be convenient here to set out section 92 (10):

92. In each province the legislature may exclusively make laws
in relation to matters coming within the classes of subjects next herein-
after enumerated; that is to say,-

10. Local works and undertakings other than such as are of the
following classes:-

(a) Lines of steam or other ships, railways, canals, telegraphs, and
other works and undertakings connecting the province with any other
or others of the provinces, or extending beyond the limits of the
province;

(b) Lines of steam ships between the province and any British or
foreign country;

(c) Such works as, although wholly situate within the province, are
before or after their execution declared by the Parliament of Canada
to be for the general advantage of Canada or for the advantage of two or
more of the provinces.

While the opening words of 10 are "Local works and under-
takings" and (a) uses "other works and undertakings," (b)
uses neither word "works" nor "undertakings," and (c) uses
only the word "works." The argument is that the "under-
taking" of the company was not validly declared a work
for the general advantage of Canada-that the authority
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of Parliament is by 10 (c) limited to "works". A sen- 1944

tence is taken from the judgment of Lord Dunedin in the QUEBEC

Radio case, (1) as a definition of these words "undertak- A

ing" and "works" and applied to the construction of the POWER Co.

particular Act of Parliament which is before us. The sen- TowvN oF

tence used by Lord Dunedin is, BEAUPORT.

"Undertaking" is not a physical thing, but is an arrangement under Davis J.
which of course physical things are used.

It was argued from that that when the Act of Parliament,
58-59 Vic., c. 59, declared the "undertaking" of the company
to be a work for the general advantage of Canada, it did not
touch or affect the "works" of the company and, particu-
larly for the argument of these appeals, that the word
"undertaking" does not touch or affect the motor busses
of the company because they are physical things moving
about from place to place. I find it difficult to accept- such
an interpretation of the particular statute. The effect
of the statute would be nugatory on such an interpreta-
tion. It seems to me that the word "undertaking" there
used involves the totality of the works of the company
and that the effect of the statute was that they were de-
clared to be for the general advantage of Canada. Such
a declaration was within the competence of the Dominion
Parliament when the meaning and scope of the statute is
fairly construed. The argument was advanced obviously
to put the motor busses of the company beyond Dominion
control and place them within provincial control, but I do
not think that any such strained construction of the statute
as contended for is necessary even to accomplish that end.

Section 2 of the Act of Parliament, 58-59 Vic., c. 59,
declares the company
to be a body politic and corporate within the legislative authority of
the Parliament of Canada.

In my opinion when Parliament in 1939 amended section
8 of its original Act of 1895 by adding thereto subsection (2)
above quoted, it extended, or at least expressly defined, the
power of the company to own, maintain and operate auto
busses in, over and throughout any of the territory in which
the company is authorized to operate. But Parliament
made a conditional grant of the power-the condition

(1) (1932] A.C. 304, at 315.
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1944 being that the exercise of the power was to be subject to
QUEBEC all provincial and municipal enactments in respect of

LIGT &highways and motor vehicles operating thereon and applic-
POWER Co. able thereto. It might well lead to a state of chaos if a Dom-

V.
TowN oF inion company had a right to operate motor vehicles on
BUPORT. municipal and provincial highways according to its own
DAvms J. ideas without reference to the provincial laws, rules and

regulations governing the operation of other motor
vehicles on the public highways in the province. For
instance, you could not in any practical sense have a
province requiring all motor vehicles to travel on the
right hand side of the road and a Dominion company
denying any authority of the province over it because
it was a Dominion company, and asserting the right to
run its motor vehicles on the left hand side of the road.
Counsel for the company, confronted with such situa-
tions, admitted frankly that the company was undoubt-
edly liable to what he called "all ordinary regulations of
general application," respecting motor vehicles on pro-
vincial and municipal highways, but contended that that
does not include the control or fixing of fares or tolls,
because according to his argument you cannot read the
word "tolls" into the general words of the subsection to
which the power to operate motor busses is made subject.
His contention is that the fixing of tolls for the motor
busses, because the company itself is a railway company,
comes under the Dominion Railway Act and the Dominion
Transport Act.

In my opinion the generality of the language of the 1939
amendment imposing a condition on the grant of the power
is sufficient to involve the regulation and control by the
province of the motor busses on the municipal and pro-
vincial highways of the province; and the fixing of fares
or tolls, for uniformity or otherwise, by a provincial
board comes within the condition of the subsection upon a
proper construction thereof. It was contended by the
Dominion that that construction involves an unwarranted
delegation of legislative authority beyond the power of Par-
liament. I think the principle is that stated in the John
Deere Plow case (1):

(1) [1915] A.C. 330, at 341.
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It is enough for present purposes to say that the province cannot 1944
legislate so as to deprive a Dominion company of its status and pow-
ers. This does not mean that these powers can be exercised in con- RUEBE
travention of the laws of the province restricting the rights of the LIHT &
public in the province generally. What it does mean is that the POWER CO.
status and powers of a Dominion company as such cannot be destroyed V.

TOWN OF
by provincial legislation. BEAupoRr.

And in Bank of Toronto v. Lambe (1): DAvs J.
They (their Lordships) cannot see how the power of making banks

contribute to the public objects of the provinces where they carry
on business can interfere at all with the power of making laws on the
subject of banking, or with the power of incorporating banks.

The appeals should in my opinion be disposed of in
accordance with the above conclusion.

KERWiN J.-The Quebec Railway, Light and Power
Company was formerly known as the Quebec, Montmor-
ency and Charlevoix Railway Company. That company
was incorporated by a special Act of the legislature of the
province of Quebec. This Act was amended from time to
time until by the year 1895 the Company had been auth-
orized to own and operate a railway within a certain area
of the province of Quebec and to own and operate an elec-
tric tramway within the city of Quebec and its environs.
In 1895, the Parliament of Canada passed an Act embody-
ing therein such provisions of the provincial Acts as were
desired to be retained in force and enacting the following
as sections 1 and 2:

1. The undertaking of the Quebec, Montmorency and Charlevoix
Railway Company, a body incorporated as mentioned in the preamble,
and hereinafter called "the Company", is hereby declared to be a work
for the general advantage of Canada.

2. The Company as now organized and constituted under the said
Acts of the province of Quebec is hereby declared to be a body politic
and corporate within the legislative authority of the Parliament of
Canada; and this Act and The Railway Act of Canada shall apply to the
Company and its undertaking, instead of the said Acts of the province
of Quebec and The Railway Act of Quebec: Provided that nothing in

-this section shall affect anything done, any rights or privilege acquired,
or any liability incurred under the said Acts of the province of Quebec
prior to the time of the passing of this Act,-to all which rights and privi-
leges the Company shall continue to be entitled and to all of which
liabilities the Company shall continue to be subject.

Subsequently the Company acquired from the Montmor-
ency Electric Power Company the latter's business and

(1) (1887) 12 App. Cas. 575, at 586.
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1944 undertaking and also the business and undertaking of the
QuEc Quebec District Railway Company, and in 1899 its name

RAILWAY
LwAHM & was changed to its present title. The appellant company

PowEn Co. and the other companies mentioned were incorporated for
V.

TowN or provincial objects and it is only by virtue of the declara-
BEAUPT. tion in section 1 of the Act of 1895 that the Dominion
Kerwin J. could acquire any jurisdiction. That section was passed in

pursuance of exception (c) to head 10 of section 92 of The
British North America Act and no more extended meaning
than the word "works" therein bears on its proper construc-
tion may be ascribed to the word "undertaking" in section
1 of the 1895 Act.

In the year 1939, section 8 of the Dominion Act of 1895
was amended by adding thereto subsection 2. As thus
amended section 8 now reads:-

8 (1) The Company may use and employ for the locomotion and
propulsion of its cars, vehicles and rolling stock, where such power is
required, electricity in all its forms, steam, and any approved mechanical
power or other means, agency or force for such purposes that science or
invention may develop,-and shall have all rights, powers and privileges

-necessary and essential to the management, operation and maintenance
of its line as an electrical system, either in whole or in part; and may
acquire, use and develop every kind of electrical force, power and energy
required or useful in the working of the undertaking and apply such
agencies and motive powers for all its uses and purposes aforesaid.

(2) It is enacted and declared that the Company's now existing powers
apart from any limitations with respect to the use of steam, include the
power to own, maintain, lease, possess and operate auto busses, trolley
busses and all kinds of public or private conveyances whether propelled
or moved by oil, vapour or other motor or mechanical power in, over and
throughout any of the territory in which it is now authorized to operate,
subject to all provincial and municipal enactments, in respect to highways
and motor vehicles operated thereon and applicable thereto.

It appears that some time prior to the enactment of the
amendment of 1939 the Company had commenced to oper-
ate auto busses in the city of Quebec and adjoining terri-
tory. The meaning to be ascribed to the word "works"
in exception (c) to head 10 of section 92 of The British
North America Act has been considered in City of Mont-
real v. Montreal Street Ry. Co. (1); Wilson v. Esquimalt
and Nanaimo Railway Company (2); In Re Regulation and
Control of Radio Communication in Canada (3). What-
ever the precise construction may be, I am satisfied that
the busses owned and operated by the Company fall within

(1) [1912] A.C. 333, at 342. (2) [1922] A.C. 202, at 208.
(3) [19321 A.C. 304, at 315.
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the meaning of that term so that they would be part of 1944

the Company's works as much as the rails and tramcars of QUEBEC
the Company's electric tramway system. As to these, it "
has been decided by this Court in Quebec Railway, Light PoWER Co.

and Power Company v. Montcalm Land -Company (1), Towir oF
that the Quebec Public Service Commission (now the BEAUPORT.

Public Service Board) had no jurisdiction to order the Kerwin J.
Company to cause its tramcars to run more frequently.
Unless, therefore, the concluding words of the amendment
of 1939,
subject to all provincial and municipal enactments, in respect to high-
ways and motor vehicles operated thereon and applicable thereto,

have the effect of altering the position, the Public Service
Board has no jurisdiction to deal with the fares or tolls
to be charged by the Company for travel on its auto busses.
The words quoted are not, in my opinion, apt to confer
such a power. The proviso might apply to such things as
the necessity of the busses to carry license plates and of
the drivers thereof to obey the provincial or municipal
regulations as to traffic, but it does not cover the fixing of
fares. It was submitted by the Attorney General for the
Dominion that Parliament would have no power to dele-
gate such authority but, since I deem the proviso inapplic-
able, it is unnecessary to express any opinion upon the
point.

It does not follow that jurisdiction must reside in The
Board of Transport Commissioners for Canada. Upon the
declaration being made that the works of the Company
were for the general advantage of Canada,
the effect of subsection 10 of s. 92 of The British North America Act is
* * * to transfer the * * * works mentioned * * * into s. 91 and
thus to place them under the exclusive jurisdiction and control of the
Dominion Parliament. City of Montreal v. Montreal Street Ry. Co. (2).

It is the "works", however, and not the Company that
is thus brought within the jurisdiction of the Dominion.
Section 2 of the 1895 Act cannot by itself effect any such
result but the "works" being considered as an enumerated
head of section 91, Parliament may enact such further
legislation as is necessarily incidental to the exercise of its
jurisdiction over them, and, in a proper case, it may be
necessary to consider how far particular provisions of The

(1) [19271 S.C.R. 545.
23471-3

(2) [1912] A.C. 333, at 342.
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1944 Railway Act apply to them. Section 323 of that Act was
QuEBEc referred to but in my view it has no application. The

R1AIL
LAGHT & "tolls" therein mentioned are defined by clause 32 of sec-

PoWER Co. tion 2 but it seems plain that these provisions refer only
V.

TowN o to tolls for railways as defined in clause 21 of section 2.
BEAU"T. The word "rolling stock" used in the last mentioned clause,
Kerwin J. as defined in clause 24, clearly refers only to railways. It is

not all charges made, even by a railway company, that
fall within the jurisdiction of the Dominion Board. In re
Powers as to Wharfage Charges (1).
The appeal in each case should be dismissed with costs,
except that there should be no costs to or against either
intervenant.

HUDSON J.-The main controversy in these appeals is
whether the right to control rates on busses operated by
the Quebec Railway, Light and Power Company on the
streets and -highways in the town of Beauport lies within
the authority of the Transport Board of Canada or the
Public Service Board of Quebec.

The Quebec Railway, Light and Power Company was
incorporated by a statute of the legislature of Quebec
but in 1895, by an Act of the Parliament of Canada, the
undertaking of the Company was "declared to be a work
for the general advantage of Canada", and the Company
as then organized was declared to be a body politic and
corporate within the legislative authority of the Par-
liament of Canada and that the Railway Act of Canada
should apply to the Company and its undertakings, in-
stead of the Acts of the province of Quebec and the
Railway Act of Quebec. By this and subsequent Acts
the Company was given the ordinary powers of railway
and tramway companies.

In 1939, by Act of Parliament, the Company's powers
were extended by providing:

8. (2) It is enacted and declared that the Company's now existing
powers apart from any limitations with respect to the use of steam, in-
clude the power to own, maintain, lease, possess and operate auto busses,
trolley busses and all kinds of public or private conveyances whether pro-
pelled or moved by oil, vapour or other motor or mechanical power in,
over and throughout any of the territory in which it is now authorized
to operate, subject to all provincial and municipal enactments, in respect
to highways and motor vehicles operated thereon and applicable thereto.

(1) [1931] S.C.R. 431.
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The right to license, regulate and control traffic on 1944

streets and highways within a province lies with the legis- QuEc
lature of such province. Such right has been actively ^ILWAY

latureLIGHT &
exercised by the provinces since Confederation and has PowER Co.

never been seriously challenged. It has been recognized TowN or

by provincial courts on numerous occasions, and recently BEAJIoRT.

by this Court in the case of Provincial Secretary of Prince Hudson J.

Edward Island v. Egan (1).
The right of the Dominion to interfere with such

licence, regulation and control is confined strictly to mat-
ters falling within one or other of the enumerated heads
of section 91 of The British North America Act.

It is contended here that the busses of the Quebec
Railway, Light and Power Company and the operation
thereof became part of the undertaking of the Com-
pany and fell within the exclusive jurisdiction of the
Dominion by virtue of the declaration made in 1895.

Unlike other legislative powers allotted to the Dom-
inion on the one hand and the provinces on the other,
the jurisdiction transferred by declaration under section
92 (10) (c) of The British North America Act is conferred
by an Act of the Parliament of Canada itself and may be
repealed, varied, qualified or limited in its application,
whenever that Parliament so decides. This is the effect
of a decision of the Judicial Committee of the Privy
Council in the case of Hamilton, Grimsby and Beamsville
Railway Company v. Attorney-General for Ontario (2).
There the Hamilton, Grimsby and Beamsville Railway
had been incorporated by an Act of the legislature of
Ontario. One of its lines crossed the railway line of the
Grand Trunk Railway Company, a Dominion railway.
By reason of the provision then existing in the Railway
Act, all railways connected with or crossing a Dominion
railway were deemed to be works for the general advan-
tage of Canada. Subsequently, the Dominion Railway
Act was amended and it was provided that such provin-
cial railway should be a work for the general advantage of
Canada, in respect only of the connection or crossing, and
certain other matters not here relevant. A provincial
board made an order with respect to sanitary conveni-
ences on the provincial railway cars. This was contested

(1) [1941] S.C.R. 396. (2) [1916] 2 A.C. 588.
23471-31
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1944 on the ground that the railway had become a Dominion
QuEBEc railway under the original declaration. However, it was

AHT held by the Judicial Committee that this was not so, that
PowER Co. the Act could be repealed, or amended and, as stated by

V.
TowN oF Lord Buckmaster,
BEAUPO-r. the declaration is a declaration which can be varied by the same authority
Hudson J. as that by which it was made

and that in this instance it was properly varied.
New and subsequently acquired works may fall within

such a declaration but it must appear that Parliament so
intended.

In the present case the claim is that a declaration made
in 1895 extended to works first authorized by Parliament
in 1939.

The operation of autobusses was not necessarily inci-
dental to the operation of the railway. Somewhat simi-
lar situations have been the subject of discussion in the
House of Lords. In the case of London County Council
v. Attorney-General (1). Reading at p. 169 Lord Mac-
naghten said:

The London County Council are carrying on two businesses-the
business of a tramway company and the business of omnibus proprietors.
For the one they have the express authority of Parliament; for the other,
so far as I can see, they have no authority at all. It is quite true that
the two businesses can be worked conveniently together; but the one is
not incidental to the other. The business of an omnibus proprietor is
no more incidental to the business of a tramway company than the
business of steamship owners is incidental to the undertaking of a rail-
way company which has its terminus at a seaport.

In the case of Attorney-General v. Mersey Railway
Company (2), a similar decision was arrived at.

Here, as in the two above mentioned cases, it appears
that the railway company undertook the autobus business
because of competition on the highway. I am satisfied
that the railway company had no authority to carry on
this autobus business until 1939.

The amendment of 1939 does not in terms transfer
jurisdiction to the Dominion. In effect it rejects any
assumption of control by the Dominion and expressly
recognizes maintenance of provincial control. It is diffi-
cult to see how an authority to operate a new kind of
service,
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subject to all provincial and municipal enactments in respect to high- 1944
ways and motor vehicles operated thereon and applicable thereto,

QUEBEC
can be construed as evidencing an intention by Parlia-
ment to place such services under Dominion control. POWER CO.

V.
Neither in the Dominion Railway Act nor in any legis- TowN OF

lation applicable to this company is there any provision for BEAUiJpRT.

control of traffic on the highways in respect of rates or Hudeon J.
otherwise. It has been suggested that the regulation of
tolls and rates is essentially different from the control of
physical things on the highways. I cannot see this. The
highways are owned by the municipality or the province
and it .is the duty of the municipality to maintain them
and to provide for the safety and convenience of the public
thereon.

The regulation of rates charged by common carriers
using highways is nowadays universally recognized as in
the public interest. The fact that Parliament has not seen
fit to make any provision for such regulation in the present
case strongly supports the view that it was intended that
such regulation should be left with the province, where
such regulation was already in force.

My conclusion then is that the declaration of 1895 does
not and never was intended by Parliament to extend to the
operation of autobusses on the highways, either in respect
of the regulation of rates or otherwise.

It was strongly argued that Parliament had no power to
make a declaration under section 92 (10) (c) of the British
North America Act affecting the right of control here in
question. It was pointed out that on several occasions the
Judicial Committee held that the word "works" used therein
is confined to physical things, and that here the only
physical things involved were busses which were not mov-
ing on rails the property of the railway company but freely
amidst general traffic on a public highway. To my mind,
this question is open to some doubt and, in view of the
conclusion I have arrived at as to the intention of Par-
liament, it is unnecessary for me to express my opinion.

I would allow the appeal in the case of Town of Beauport
v. Quebec Railway, Light and Power Company, and dismiss
the appeal in Quebec Railway, Light and Power Company
v. Town of Beauport.
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1944 RAND J.-These two appeals raise the same questions of
QUEBEC law and were argued together. The first is by the town of

LIAHT * Beauport from a judgment of the Court of King's Bench,
PowER Co. appeal side, holding that the regulation of tolls for autobus

V.
TowN oy and tramway services, and of the quantum and quality of
BupoaR". those services furnished by the Quebec Railway, Light and

Rand J. Power Company, was not within the legislative powers of
the province; the second is from an order of The Board of
Transport Commissioners dismissing an application by the
Company for the approval of tolls for the same services.

At the time the proceedings were initiated, the Quebec
Railway, Light and Power Company was carrying on within
the city of Quebec and surrounding district a line of steam
railway between the city and Cape Tourment, a point about
thirty miles to the east, a tramway system serving the city
proper, and as well an autobus service both within and
without the city.

By a judgment of this court rendered in 1927 (Quebec
Railway, Light and Power Co. v. Montcalm Land Co. (1)),
it was held that, under the legislation of 1895 declaring the
undertaking of the company to be a work for the general
advantage of Canada, both the steam railway and the
tramway system were within the legislative jurisdiction of
the Dominion.

In 1939 (3 Geo. VI, c. 56) the powers of the company
were enlarged by the following provision:

(2) It is enacted and declared that the Company's now existing
powers apart from any limitations with respect to the use of steam, in-
clude the power to own, maintain, lease, possess and operate auto busses,
trolley busses and all kinds of public or private conveyances whether
propelled or moved by oil, vapour or other motor or mechanical power
in, over and throughout any of the territory in which it is now author-
ized to operate, subject to all provincial and municipal enactments, in
respect to highways and motor vehicles operated thereon and applicable
thereto.

The autobus services have been integrated with those of
both the railway and the tramway system. The company
has provided for joint carriage by railway and autobus and
by tram and autobus, both within and beyond the city.
Questions may, therefore, arise as to tolls between points
on the tramway system proper, between points on the
autobus routes, and between points on either the railway

(1) [1927] S.C.R. 545.
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or the tramway and on the autobus routes, and vice versa. 1944
Admittedly, all rates confined to the railway and the tram- QUEBEC
way are within the federal jurisdiction and the application LIGHT &

of The Railway Act 1919. The question raised is whether PoWER Co.

the tolls applicable between points on the routes of the Towr or
autobus services and between those points and points on BEAUPORT.

the tramways are likewise within that exclusive jurisdic- Rand J.

tion and, if so, whether they come within the scope also of
that Act.

The works of the company are, in the jurisdictional
aspect, to be considered as if. they had been specifically
set forth in section 91 (29) of the B.N.A. Act. Was, then,
the legislation of 1939, adding to the powers of the com-
pany, within the scope of the legislative field appropriate to
the subject-matter of the declaration? I think it was. We
cannot deny to such an undertaking modifications in opera-
tional means and methods designed more efficiently to carry
out its original and essential purposes. The controlling fact
is that the identity of the works is preserved: they
remain in substance the works of transportation dealt with
by the declaration.

Nor do I think there can be attributed to the last clause
of that provision an effect which would nullify the opera-
tive part of the subsection. What was intended to be and
was done was the creation of new powers in the federal
works as such, and not merely the addition of a corporate
capacity. The contrary view involves the introduction of
a dual control over the essential functions of such an under-
taking. The concluding language, therefore, must be taken
to refer only to provincial regulation arising from ownership
and control of highways which might affect features of the
autobus operations. It is, at most, a legislative disclaimer
of intention to encroach upon an area, in different aspects
common to both jurisdictions: but the exclusive field of the
Dominion, within which lies the regulation of rates, is
unaffected.

The further question arises, however, whether The Rail-
way Act 1919 extends to tolls either in respect of the auto-
bus services proper or the joint services of autobus and
tramway. By the enactment of 1895, section 2, The Rail-

S.C.R.]
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1944 way Act of Canada is to apply to the undertaking of the
QUEBEC company, and by section 323 of The Railway Act 1919 it is

LWazz^ provided:
POWER Co. Nor shall the company charge, levy, or collect any toll or money for any

V.
Towx op service as a common carrier, except under and in accordance with the
BEAUPoET. provisions of this Act.

Rand J. Can the regulation of tolls for autobus or joint autobus and
tramway services be brought within the language of that
legislation?

There can be little question that The Railway Act 1919,
as its title indicates and as its provisions confirm, is con-
cerned primarily with transportation by railways. Service
"as a common carrier," in the absence of a context clearly
extending it, means, therefore, as a carrier by railway. All
services incidental to that form of transportation are within
the clause of section 323 quoted. But autobus services are
not incidental to either the railway or the tramway: they
are a new form of primary transportation. Now the word
"railway" imports locomotion on or over "rails," furnishing
a service within fixed and rigid limits: and precise language
would be necessary to bring within its scope transporta-
tion operations by means of power and vehicles unknown
when the legislation was first enacted, with a service of a
highly mobile character and involving different considera-
tions of public policy. Closely associated with railway ser-
vice is carriage by water, but this is the subject of special
provisions of The Railway Act 1919. That enactment can-
not, therefore, be held to embrace the regulation of tolls
for autobus transportation, either alone or in conjunction
with the tramway.

Then, does the specific application of "The Railway Act
of Canada" to the undertaking of the company by the
legislation of 1895 add in any way to what otherwise would
follow from the declaration? To hold that it does would be
to imply a very broad mutatis mutandis which is not, in
niy opinion, warranted. The enactment of 1895 did no
more than to apply the Dominion Act to such of the com-
pany's activities as were within its ambit.

There is, then, federal jurisdiction in relation to these
tolls, but federal legislation is lacking. It is not suggested
that there was in force in the province at the time of Con-
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federation any law of carriers adequate or appropriate tc
fill the hiatus in that legislation. However inconvenient it QUEBEC
may appear, therefore, it follows that the regulation of tolls A A

for services in whole or in part by autobus is not within the POWER CO.

powers of the Board of Transport; and as The Provincial TowN OF
Transportation and Communication Board Act is inapplic- BEAupowT.

able within the exclusive dominion field, these tolls lie out- Rand J.

side of any existing statutory control.
The same conclusion follows as to the regulation of the

autobus slrvices in the manner proposed.
The appeals should be dismissed with costs except as to

the Intervenants.

Both appeals dismissed with costs, no
costs to or against intervenants.

In the first appeal:
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Solicitors for the respondent: Town of Beauport:
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1944 THE CITY OF SASKATOON ........ APPELLANT;

* Oct. 24,25.
* Dec. 20. AND

EMILY JANE SHAW................ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Wills-Husband and Wife-Application by testator's widow under The
Dependants' Relief Act, R.S.S. 1940, c. 111-S. 8 (1) (2)-On finding
that reasonable provision not made by will for her maintenance, ques-
tion as to effect of s. 8 (2) as to extent of allowance to be awarded.

On an application, under The Dependants' Relief Act, R.S.S. 1940, c. 111,
by the widow of a testator for an order making reasonable provision
for her maintenance, if the widow has satisfied the Court of the con-
dition stated in s. 8 (1) of the Act, namely, that the testator has by
will so disposed of real or personal property that reasonable provi-
sion has not been made -for her maintenance, she is entitled, under
a. 8 (2), to an allowance which, in the opinion of the Court, is not
less than the share of the testator's estate which she would have
received. if he had died intestate leaving a widow and children (i.e.,
one-third of the estate). Rand J. dissented.

Per Rand J., dissenting: The underlying purpose and conception of s. 8
(1), which is reasonable provision for maintenance, is carried through
into s. 8 (2), and what is envisaged is a determination "in the
opinion of the Court" of what the actual maintenance of the widow-
the pecuniary dimensions of her actual living-in the circumstances
of intestacy would have been and to take the amount so found as the
measure for determining the supplementary or original allowance
called for by s. 8 (1). The Court is to exercise its judgment upon
the resources that would go into actual maintenance under intestacy
and to determine to what extent that would be received from the
intestate share. The minimum allowance for maintenance should be
what the reasonable maintenance of the widow, under the circum-
stances of intestacy, would have drawn from her share of the estate.

APPEAL by the City of Saskatoon from the judgment
of the Court of Appeal for Saskatchewan (1) rendered on
an appeal by the said appellant and others from the judg-
ment of Anderson J. (2) on an application of the present
respondent under The Dependants' Relief Act, R.S.S. 1940,
c. 111.

Elmer Shaw, late of Abernethy in the province of
Saskatchewan, died on April 6, 1941, leaving his widow
(the present respondent) and no children. He left a large
estate. By his will, he gave to his wife a sum of money,

(1) [1944] 1 W.W.R. 433; [1944] 2 D.L.R. 223.
(2) [1943] 2 W.W.R. 567; [1943] 4 D.L.R. 712.

*PRESENT:-Rinfret CJ. and Hudson, Taschereau and Rand JJ. and
Thorson J. ad hoc.
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his household furniture, etc., his motor car, the dwelling 1944
house on his farm for her lifetime, and an annuity. These car or
and other provisions in his will are described in the judg- SASKAOON

ments in the Courts below (above cited). His widow (the SHAW

present respondent) applied in the Court of King's Bench,
Saskatchewan, for relief under the said Act.

From the judgment given on the first hearing of the
application an appeal was taken to the Court of Appeal
and from its judgment an appeal was brought to this
Court (1). This Court agreed with the construction of
the Act by the Court of Appeal to the effect that s. 8 (1)
of the Act sets out a condition as a basis for the jurisdic-
tion which enables the Court to intervene and that condi-
tion requires the Court to be of the opinion that reason-
able provision has not been made in the will for the depen-
dant to whom the application relates. This Court also
agreed with the Court of Appeal in finding that, on the
evidence before the Court, it could not be said that the
deeeased had by his will so disposed of his real or per-
sonal property that reasonable provision had not been
made for the maintenance of his widow. This Court, how-
ever, held that leave should be given to file further material
and remitted the matter to the Court of King's Bench,
Saskatchewan.

Further material was filed, and the application came on
for rehearing before Anderson J. in the said Court of King's
Bench (2), who found on the evidence that the applicant
had discharged the onus cast on her of proving that the
testator had by his will so disposed of real and personal
property that reasonable provision had not been made for
the applicant's maintenance; and held that, by force of
s. 8 (2) of the Act, the applicant was entitled to a one-
third share in the estate; the will was to stand in full force
and effect (including, inter alia, the provision for the pay-
ment of succession duties, etc., which by the will were pay-
able out of residue) save with the variation that for the
annuity given to the applicant by the will there was sub-
stituted one-third of the estate, as at the time of the testa-
tor's death, free from deductions or one-third clear. As a

(1) [19421 S.C.R. 513, where the judgments below are cited and their
holdings described.

(2) [19431 2 W.W.R. 567; (1943] 4 DL.R. 712.
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1944 further reason for his order, Anderson J. held that, in the
CrrY OF exercise of his discretion under s. 8 (1) and s. 8 (2), the

SAATOON applicant was entitled to the allowance made as being
SHAW maintenance "reasonable, just and equitable in the cir-

cumstances".
On appeal to the Court of Appeal for Saskatchewan (1),

that Court found that reasonable provision for the appli-
cant's maintenance was not made by the terms of the will,
and held that, the Court being obligated to comply with
s. 8 (2) of the Act, the applicant should be awarded as
an allowance under the provisions of the Act one-third of
the estate after payment of debts, funeral and testamen-
tary expenses, that the award should be paid out of the
residue of the estate and stand in lieu of all the benefits
provided for the applicant under the will, including the
provision relieving her from payment of succession duty
but excluding the bequests to her of the car, the house-
hold furniture and use of the house. (The Court found
that such award would amply provide reasonable main-
tenance).

The appellant limited its appeal to this Court to the
question of whether the Court, having found the testator
did by his will so dispose of real and personal property
that reasonable provision was not made for the mainte-
nance of the applicant, was bound under said s. 8 (2) of
the Act to award her one-third of the estate.

G. H. Yule K.C. for the appellant.

E. L. Leslie K.C. for the respondent.

The judgment of the Chief Justice and Hudson and
Taschereau JJ. was delivered by

HUDSON J.-This controversy arises out of a claim by
the respondent under The Dependants' Relief Act of Sas-
katchewan, to a share of her deceased husband's estate.

The late Mr. Shaw was a prosperous farmer resid-
ing in Saskatchewan and died there, leaving an estate of
a value of over $300,000. By his will he provided for his
widow a life annuity of $3,600 per annum, in addition to
some small specific bequests.

(1) [1944] 1 W.W.R. 433; [1944] 2 D.L.R. 223.
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The Dependants' Relief Act, 1940 (c. 36), R.S.S. 1940, 1944
c. 111, provides that a dependant, i.e. wife, husband or child CITY OF

of a testator, may make an application to the Court for SASKATOON

an order making reasonable provision for his or her main- SHAW

tenance. Section 8 defines the relief which may be granted Hudson J.
on such application:

8. (1) If upon an application the court is of opinion' that the testator
has by will so disposed of real or personal property that reasonable
provision has not been made for the maintenance of the dependant
to whom the application relates, then, subject to the following pro-
visions and to such conditions and restrictions as the court deems fit,
the court may, in its discretion, make an order charging the whole or
any portion of the estate, in such proportion and in such manner as
it deems proper, with payment of an allowance sufficient to provide
such maintenance as the court thinks reasonable, just and equitable
in the circumstances.

. (2) No allowance ordered to be made to the wife of the testator
shall, in the opinion of the court, be less than she would have received
if the husband had died intestate leaving a widow and children.

Mrs. Shaw, the respondent, applied to the Court for
relief. The application was heard by Mr. Justice Ander-
son who held that under the will the testator had failed
to make reasonable provision for the maintenance of his
widow and that she thereby became entitled under sub-
section 2 to a one-third of the estate of the deceased, free
from all deductions. Mr. Justice Anderson also held, in
exercise of the discretion given to him by subsections 1
and 2 of section 8, that because of the mode of accumu-
lation of the estate of the deceased as well as other rele-
vant facts and circumstances he was of the opinion that
an allowance of one-third of the estate for the widow
was reasonable, just and equitable.

On appeal, the Court of Appea l sustained the judgment
of Mr. Justice Anderson in holding that the allowance
provided by the will was inadequate and that the appli-
cant was entitled to one-third of the estate under sub-
section 2 of section 8, but held that she was not entitled
to receive this free of deductions specified in the judg-
ment. The point as to whether or not one-third was just
and equitable under all of the circumstances was not
dealt with.

The appeal to this Court was brought on behalf of one
of the residuary beneficiaries. It was conceded here that
the amount allowed by the will was insufficient and the

S.C.R.] 45
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1944 appeal was expressly limited to a question of the con-
Ciry oF struction of the Act. There was no cross-appeal in

SATOON respect of the deductions.
SHAW Before giving consideration to the relevant language of

Hudson J. the statute, it will be helpful to look at the law as to
the rights of widows in Saskatchewan prior to the passing
of this statute.

In early territorial days the common law right of a
.widow to dower was abolished, but in 1910-11 the Sas-
katchewan Legislature amended, The Devolution of
Estates Act providing that the widow of a man who died
leaving a will by the terms of which his widow would, in
the opinion of the judge before whom an application was
made, receive less than she would have if he had died

.intestate leaving a widow and children, might apply to
the Supreme Court for relief, and on such application
the Court might make an allowance out of the estate as
should in the opinion of the judge be equal to what would
have gone to such widow under The Devolution of Estates
Act.

These provisions, with slight alterations, were reenacted
in 1918-19 and in several subsequent years, lastly by a
separate Act entitled The Widows' Relief Act. In 1919
they came before the Saskatchewan Court of Appeal for
consideration in a case of In re Baker Estate (1), and the
statement of the late Mr. Justice Lamont at pp. 112 and
113 as to the purpose and effect of the statute is worthy of
quotation at some length:

The language of secs. 11a and 11g clearly indicates an intention on
the part of tfie Legislature to restrict the right of a man to dispose of his
property by will to the exclusion of his wife.

From the abolition of dower by the Territories' Real Property Act
to the enactment of the above sections, a man living in the territory
now forming this province had the power to dispose by will of all his
property without making the slightest provision for his wife and children.
Cases arose in which men willed away their property without making
any, or sufficient, provision for the widow and cases of such hardship
arose that the Legislature took steps to prevent the injustice being con-
tinued. *

The Legislature had previously provided that in case a man died
intestate leaving a widow and child, or children, one-third of his real
and personal property should belong to the widow. The Act as it now
stands gives the Court jurisdiction to place the widow in as favourable

(1) 13 Sask. Law Rep. 109.
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a position where her husband has made a will but in which he has not 1944
left her as large a share of his property as would have been hers had he CIT r
died without a will. SASKToON

The first question therefore is: Did the deceased Baker by his will v.
leave -his widow one-third of his real and personal estate? SHAW

A perusal of the will shows that he did not. He left her only the Hudson J.
income until she remarried, (if she should remarry) and even then she
was directed to use that income for the maintenance of the children as
well as herself. If she remarried, she lost it all.

The learned trial judge was of opinion that if a man made ample
provision for the needs of his widow until she married another, whose
duty it would be to provide for her maintenance, that she did not stand
in need of "relief". With deference, I think he misinterpreted the
language of sec. 1la. The "relief" for which a widow may apply to the
Court is not the procuring of such a sum of money as will be sufficient
to provide her with the necessaries of life according to her station. It
is relief against the provisions of a will by which she has been left a
lesser share of the property of her late husband than she would have
received had he died intestate. If the will does not leave her the equiva-
lent of what she would have received upon intestacy, she need not be
bound by its terms but may apply to the Court for that equivalent.
This is what the widow has done here, and in my opinion she is entitled
to one-third of the estate.

I do not see that either she or the children would be placed in any
better position if the Court gave her that share in any of the ways
provided by the Act other than by way of a lump sum. I think, there-
fore, she should be given a. lump sum.

The decision in the Baker case (1) was followed in
subsequent cases: In re Bursaw Estate (2), and Williams
v. Moody (3), so that it was the accepted law in that
province until the Act of 1940 that a widow had an abso-
lute right to. a one-third share in her late husband's
estate, save where there was available to the executors
or administrators of the husband an answer or defence in
any suit for alimony.

The Dependants' Relief Act, passed in 1940, is an Act
to provide relief for dependents including not merely a
wife but also a husband and children. Section 8 (1)
includes any dependant and authorizes the Court to
make an order for such maintenance as the Court thinks
reasonable, "subject to the following provisions * *

The first following provision is subsection 2 which re-
lates only to a dependant who is a wife and, in her case,
provides that no allowance shall, in the opinion of the
Court, be less than she would have received if the hus-

(1) 13 Sask. L.R. 109. (2) (1924) 19 Sask. Law Rep. 137.
(3) [19371 2 W.W.R. 316.
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1944 band had died intestate, etc. This language is the lan-
crry OF guage of the provision in The Widows' Relief Act until

SsKATOON then in force, as is subsection 3 of section 8.V.
SHAW Mr. Yule in a very careful argument contended that

Hudeon J. from section 3 and section 8 (1) it was perfectly clear
that what the Legislature had in mind was to provide
reasonable maintenance for the dependant, whether such
dependant was a wife or otherwise, that subsection 2
could not be reconciled with a number of other sections
of the Act, and that if it were given the construction of
the Courts below it would create a most unreasonable
situation, particularly in the case of large estates, that
for these reasons the provision of subsection 2 of section
8 should be disregarded.

It does not seem to me that the Court should accede
to these arguments. The language of subsection 2 of
section 8 is clear. It does not create a new or unknown
right but recognizes, subject only to the provisions of
section 8 (1), a state of things that 'had existed under
the law of Saskatchewan as repeatedly stated by the Legis-
lature and the Courts over a period of thirty years. It
would not be right to attribute to the Legislature an
intention to reduce the pre-existing provision for 'the
benefit of the widow, unless expressed in clear and definite
language. Here the language is an affirmation and not a
denial of the right.

In respect of the conflict with other sections of the
Act, as pointed out by Chief Justice Martin, it may well
be that these provisions are not applicable to a case where
a widow is allotted one-third of the estate. But these
provisions are still applicable to cases where a periodic
allowance is directed, and the fact that the provisions of
the statute are not applicable to an order made under
section 8 (2) cannot affect the plain meaning of the words
used in that section and which constitute an exception in
favour of the widow.

It may be that the statute will sometimes produce un-
reasonable results, particularly in the case of large estates,
but in enactments of this character unreasonable or unfair
instances are bound to occur. The Legislature was, no
doubt, legislating with an eye to the average case, and it
does not appear that in such an average case in the Prov-
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ince of Saskatchewan the present statute would create 1944
any undue hardship, particularly in view of what the CIY OF

widow would have got in that province at any time dur- SASKATOON
V.

ing the preceding thirty years. SHAW

I agree with the Court of Appeal. Having come to this Hudson J.
conclusion, it is unnecessary to deal with the finding of
Mr. Justice Anderson, that in any event a one-third in-
terest would be reasonable considering the way in which
the estate had been accumulated. If it had been neces-
sary to decide this question, then I think the matter
should be referred back to the Court of Appeal because
we have not here the evidence upon which Mr. Justice
Anderson's finding is based.

I would dismiss the appeal, costs of all parties to be
paid out of the estate.

RAND J. (dissenting)-This appeal raises a question
of the interpretation of The Dependants' Relief Act, 1940,
of Saskatchewan. That Act is designed to assure pro-
vision for a minimum maintenance for dependants not-
withstanding contrary testamentary disposition. Depen-
dants include husband, wife, and children either under
twenty-one years of age or unable, by reason of either
physical or mental disability, to earn a livelihood.

The pertinent sections are as follows:
3. Where a person dies domiciled in Saskatchewan, leaving a will

and leaving a dependant or dependants, an application may be made to
the Court of King's Bench by or on behalf of any dependant for an
order making reasonable provision for his or her maintenance.

8. (1) If upon an application the court is of opinion that the testa-
tor has by will so disposed of real or personal property that reasonable
provision has not been made for the maintenance of the dependant to
whom the application relates, then, subject to the following provisions
and to such conditions and restrictions as the court deems fit, the court
may, in its discretion, make an order charging the whole or any portion
of the estate, in such proportion and in such manner as it deems proper,
with payment of an allowance sufficient to provide such maintenance as the
court thinks reasonable, just and equitable in the circumstances.

(2) No allowance ordered to be made to the wife of the testator
shall, in the opinion of the court, be less than she would have received
if the husband had died intestate leaving a widow and children.

13. (1) Where an order is made under this Act, then for all purposes,
including the purposes of enactments relating to succession duties, the
will shall have effect, and shall be deemed to have had effect as from
the testator's death, as if it had been executed, with such variations as
are specified in the order, for the purpose of giving effect to the provi-
sion for maintenance made by the order.

23471--4
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1944 (2) The court may give such consequential directions as it thinks
1-- fit for the purpose of giving effect to an order, but no larger part of the

CITY OF
SASKATOON estate shall be set aside or appropriated to answer by the income thereof

V. the provision for maintenance thereby made than such a part as, at the
SHAW date of the order, is sufficient to produce by the income thereof the
Rand J amount of the said provision.

- (3) A certified copy of every order made under this Act shall be filed
with the clerk of the surrogate court out of which the letters probate or
letters of administration with the will annexed issued, and a memorandum
of the order shall be indorsed on, or annexed to, the original letters probate
or letters of administration with the will annexed, as the case may be.

16. No dependant for whom provision is made pursuant to this Act
shall anticipate the same, and no mortgage, charge or assignment of any
kind whatsoever of or over such provision made before the order of the
court shall be of any force, validity or effect.

From the language of section 8 (1) it will be seen that
the condition of jurisdiction to make an order is that the
Court, by reason of the dispositions of the will, should
find that reasonable provision has not been made for the
maintenance of the dependant. With that finding made,
the scope of the Court's duty as well as discretion is
clearly indicated. Subsection 5 of the same section re-
quires the Court, in addition to the other considerations
laid down, to have regard to the pecuniary resources of
the dependant. The legislation, therefore, is intended to
operate on the estate by permitting the Courts to sup-
plement the means of the dependant, whether arising
from the will or existing dehors, so as to secure to him a
maintenance that in the opinion of the Court will be
reasonable, just and equitable in the circumstances.

The applicant here was the widow. The Court found
that the will did not make an allowance to her sufficient
to satisfy the requirements of section 8 (1). It then
proceeded to make an order under that subsection. At
this point subsection (2) entered and, in its construc-
tion of that provision, the Court held that it was bound,
as a minimum sufficient in the circumstances, to award
to the widow the undivided share she would have re-
ceived had the husband died intestate leaving children.
This, under the intestate statute, would be one-third of
the net estate. The question is whether or not the Court,
in so construing the provision, was right.

In its ascertainment of the preliminary question, the
Court came to the conclusion that an annual allowance
of $5,559.40 would have satisfied the subsection. The
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will made provision for annual payments to the widow I4
of $3,600. She enjoyed a private income of $1,200; and, CIY OF

disregarding certain other bequests to her, the difference SASKATOON

between these two amounts, $5,559.40 and $4,800, was SHAW

found to represent the sum by which her reasonable Rad J.
maintenance exceeded what, by the effect of the will, was -

available to her. The estate was of a gross value of
$332,712.30. In addition to the annuity, there was
bequeathed to the wife a legacy of $1,000, a life interest
in the home, furniture valued at $750 and a motor car
valued at $750. All succession duty was payable out of
the residue. The award to the widow of one-third of
the corpus did not, by the judgment below, displace the
life interest in the home, the furniture or the automobile.

Prior to the enactment of this legislation, -there
had been what was known as The Widows' Relief Act
under which the Court could and was bound to make such
an award to the widow as would make up a share of the
estate equal to what she would have received had the
husband died intestate leaving children. There was in
this statute nothing to indicate any other mode of divi-
sion than that of a fractional share of the corpus, nor
was there any power to make an award that would give
her anything beyond that share.

It should be remarked that relief legislation of the
nature of that in question, which in recent years has
appeared in various parts of the world, is not intended to
convert courts into will-making or will-destroying bodies.
The principle that the distribution of property at death
should lie not only in the right but also in the discretion
and judgment of the owner, is trenched upon only within
well-defined limits. What these statutes do is to enable
the Court to subtract from the estate appropriated to
others, sufficient to secure to certain dependants certain
benefits: subject to those overriding interests, the original
dispositions remain.

In the case of large estates, the construction given the
subsection leads admittedly to absurdities. In the present
instance, if instead of $3,600 the annuity to the widow
had been fixed at $4,500, a difference which, considering
her age at the husband's death, 79 years, would have had
an insignificant effect upon the total distribution, the

51S.C.R.]
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1944 statute would not have become operative. And the absur-
Crry or dity rises as the independent means of the widow are

SASKAT0N
^. greater. The difference of opinion between the testator

SHAW and the Court as to the sufficiency of those means might
Rand J. be, a paltry sum but it would automatically disrupt what

might otherwise be considered a wise distribution of
benefits. And other anomalies are disclosed in many
combinations of circumstances quite within the reaches of
probability.

Consistently with section 3, the controlling language
in subsection (1) of section 8 is unequivocal. It is rea-
sonable provision for maintenance of the dependant,
whether that dependant is the widow or a child, that is
the desideratum. Maintenance of a dependant does not,
however, reach to that enjoyment of property which con-
sists solely of the exercise of rights of ownership, even
though, as in the case of a widow, it might be property
in the accumulation of which she should consider herself
to have shared. The allowance contemplated looks essen-
tially to the living needs, in a broad sense, of the depen-
dant and not to the creation of a r6le of owner.

The construction of the preliminary question already
laid down by this Court in this same estate (1) excludes
the view that, in the case of a widow, the reasonable
provision must, as a minimum, be what is required by
subsection (2); but it is this fact that, in applying sub-
section (2), leads to the seeming logical hiatus in the
theory underlying the first subsection. What appears
as anomalous is that provision conditioned in mainte-
nance in subsection (1) should be followed by a discrete
absolute under subsection (2). But I have come to the
opinion that this apparent incommensurability lies not
so much in the intention of the legislation as in miscon-
ception in the interpretation of subsection (2).

What the Court below in effect holds is that, upon
the preliminary ground being established, The Intestate
Succession Act automatically applies as a minimum for
the benefit of the widow. Now, if that were so, why in
the subsection should we have the language, "No allow-
ance ordered to be made to the wife of the testator shall,

(1) [1942] S.C.R. 513.
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in the opinion of the court, be less than she would have 1944

received if the husband had died intestate leaving a CITY OF

widow and children"? Why, "in the opinion of the SASKATOON
court"? Certainly the opinion of the Court is not called SHAW

into action to declare academically the unquestioned effect RSnd J.
of the intestate law; and whatever subsection (2) may
mean, it cannot, in my opinion, intend only that auto-
matic recognition. We must give some meaning to these
words but I cannot find in the judgments below that
that has been done.

What, then, is the matter upon which the judging
faculty of the Court is to be exercised? This involves,
I think, an examination of the word, "received." It has
been taken that that word means simply and exclusively
"been entitled to by law"; but in a context calling for
the exercise of opinion or judgment by the Court, I must
attribute to it a less rigid signification..

What, under the subsection, the Court must do is to
contemplate the widow in relation to her maintenance
under an intestacy. The share which in those circum-
stances the law awards her may, and- generally will, be
the source of her maintenance; but it is by no means
necessary that the whole of it would, in fact, serve that
end. Its application to maintenance would have its limit
in the total exhaustion of her share during her lifetime.
The statute is dealing, however, with probabilities and
these are to be forecast by the Court to which the ques-
tion is submitted.

In the case of intestacy we may have the widow being
"maintained" in her actual needs and requirements and
even indulgences by the share the law awards her; these
may be free or restricted depending upon her total
resources; and, in advance, to estimate judicially the
actual pecuniary measure of that maintenance is of the
sort of task daily accepted in our Courts. Over and above
that maintenance, however, the intestacy may have
placed within her control, to do with by way of dispos-
ing or otherwise as she might please, property far in
excess of what she would actually use or need. But this
statute, intended to realize the substance of the widow's
just and legitimate rights to security, is not concerned
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1944 to furnish her with a substratum through which to gratify
CITY or a desire to exercise formal rights of ownership or to share

SAKAON in the distribution of her husband's property.V.
SHAW The "opinion of the court" may be said to be exercised
Rand J. if a substantial equivalent of the widow's share under

intestacy should be ascertained and granted as an allow-
ance under subsection (1): or even if specific assets
should be set aside as that equivalent. That is not, of
course, what the court below did. The former would
ordinarily involve the conversion of a share of bulk into
periodic payments. But could the mathematics of a life
annuity to be purchased by a bulk share, to be charged
upon the estate, and to be paid as maintenance, be the
matter of the "opinion"? I do not think so. And the
moment we go beyond the undivided intestate share as
such we are at large upon the proper construction of the
subsection.

An analysis of subsections (1) and (2) raises a doubt
as to the precise signification of the word, "allowance".
That may be either the total sum which the Court finds
the will should have given to complete the reasonable
provision for the dependant or the amount by which
the actual allowance of the will falls short of that figure.
In the former sense, the full allowance being provided by
order would, in cases where there is partial provision by
the will, necessarily involve a substitution for what is
given by the will. In the latter sense, the will is main-
tained in toto in its provision for the dependant and the
supplementary allowance would be charged upon the
distribution outside of that.

The condition of the application is that the Court
should be of opinion that the testator "has by will so dis-
posed of real or personal property that reasonable provi-
sion has not been made for the. maintenance of the
dependant". Now, there is nothing in the Act dealing
with substitution and, in view of section 13, the language
just quoted-where there is no question as between depen-
dants-means essentially disposal of property to persons
other than the dependant; there is no reason to touch
allowances to the dependant and the failure of reasonable
provision takes into account what may have been so
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given. But this makes significant to the order the differ- 1944

ence between inadequate provision in the will for the crry op
dependant and provision in the will for non-dependants. SASKAOON

Then, in passing to subsection (2), to ascribe to the SHAW

word, "allowance", the meaning of a supplementary pro- Rand J.
vision may at first sight appear to present a difficulty,
but I think a closer examination dispels it. Whether the
order operates with a supplementary effect or as a sub-
stitutional or original provision for the whole amount,
the total allowance is in fact "ordered"; it exists by reason
of the order; "ordered to be made" means made by reason
of the order; the total allowance is what it is because of the
order. The language is to be interpreted as if the subsec-
tion read:

No (total) allowance (for maintenance) ordered to be made to the
wife of the testator shall, in the opinion of the court, be less than
(the total allowance for maintenance) she would have received if the
husband had died intestate leaving a widow and children. .

From this consideration of the section, it is clear to me
that the underlying purpose and conception of subsection
(1) are carried through into (2) and that what is envis-
aged is a determination "in the opinion of the court" of
what the actual maintenance of the widow-the pecun-
iary dimensions of her actual living-in the circum-
stances of intestacy would have been and to take the
amount so found as the measure for determining the sup-
plementary or original allowance called for by the first
subsection. The Court is to exercise its judgment upon
the resources that would go into actual maintenance under
intestacy and to determine to what extent that would be
received from the intestate share. It would be received be-
cause it would proceed from that share to absorption in the
maintenance.

Such a construction not only reconciles subsections (1)
and (2) but gives meaning to all of the language of (2) and
brings it within the theory that underlies the statute as a
whole: it escapes the anomalies and absurdities of the alter-
native construction: and it carries out the intention and pur-
pose of the legislative language of guaranteeing to the
widow, in such a case, as a minimum as ample a mainten-
ance under a will as if the husband's property had been
distributed by law.
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194 I would, therefore, allow the appeal and send the matter
Crry OF back to the judge of first instance to have it ascertained by

SABKAON him what the reasonable maintenance of the widow, under
V.

SHAW the circumstances of intestacy, would have drawn from her
Rand J. share of the estate. That amount will be the minimum

- allowance for maintenance, and for the difference between
that and the provision made by the will, an order for a
supplementary allowance should be made, charged upon
property otherwise disposed of, as the judge may deter-
mine. The costs of both parties in all Courts should be
paid out of the estate.

THORSON J. (ad hoc)-The effect of The Widows'
Relief Act, R.S.S. 1930, chap. 91, and previous legisla-
tion to the same effect was that a man could not by his
will validly leave his widow in a worse position than she
would have been in if he had died intestate leaving a
widow and children, and that if he attempted to do so,
the Court, on her application for relief from the terms of
the will, would make an allowance to her equal to one-
third of his estate, since this would be the amount, accord-
ing to the intestacy law of the province, that would have
gone to her if he had died intestate leaving a widow and
children. The only fact which the widow had to prove
was that her deceased husband by his will had left her
less than one-third of his estate. This state of the law
gave the widow an absolute right to one-third of her
husband's estate notwithstanding the terms of his will.
This right existed whether the husband had made reason-
able provision for his wife's maintenance or not, and what-
ever the means of the widow might be. On the other
hand, the Court had no power to allow the widow more
than one-third of the estate even if. this was inadequate to
provide reasonable maintenance for her, no matter what
the size of the estate was. Moreover, the only dependant
of the testator to whom relief could be given was his
widow.

The defects in this social legislation were largely met by
The Dependants' Relief Act, 1940 (c. 36), R.S.S. 1940, chap.
111, which repealed The Widows' Relief Act, extended the

right to relief to other dependants of the testator than only
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his widow and established a new test of entitlement to relief. 1944

The nature of the test and the power of the Court to grant CIY oF

relief appear from section 8 (1), which reads as follows: SAKA.

8. (1) If upon an application the court is of opinion that the testator SHAW
has by will so disposed of real or personal property that reasonable pro- Thorson J.
vision has not been made for the maintenance of the dependant to whom (ad hoc)
the application relates, then, subject to the following provisions and to -

such conditions and restrictions as the court deems fit, the court may, in
its discretion, make an order charging the whole or any portion of the estate,
in such proportion and in such manner as it deems proper, with payment of
an allowance sufficient to provide such maintenance as the court thinks
reasonable, just and equitable in the circumstances.

Two fundamental changes in the law were made. It is no
longer possible for a widow to obtain relief from the terms of
her husband's will merely on proof that he has left her less
than one-third of his estate. She must now satisfy the Court
that the testator has by will so disposed of real or personal
property that reasonable provision has not been made for
her maintenance. Until the Court is of opinion that such
is the case, it has no power to interfere with the terms of
the will or order the payment of any allowance to her.
The test of her entitlement to relief is a new one, namely,
proof that reasonable provision has not been made for
her maintenance. This is one change in the law. There
was also another change, for when the Court, on the
evidence before it, is of opinion that reasonable provision
has not been made for the maintenance of the widow,
it is not restricted to allowing her one-third of the estate,
but may order the payment of an allowance sufficient
to provide reasonable maintenance for the widow "as
the court thinks reasonable, just and equitable in the
circumstances". Such allowance may greatly exceed one-
third of the estate and may conceivably in a given case
exhaust it. In this respect also there is a radical change
in the law.

It is admitted that the respondent satisfied the onus
cast upon her by section 8 (1) and that the Court below
had the right to order the payment of an allowance to
her. This appeal is limited to the construction of section
S (2) which provides as follows:

8. (2) No allowance ordered to be made to the wife of the testa-
tor shall, in the opinion of the court, be less than she would have
received if the husband had died intestate leaving a widow and children.

25679-1
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1944 The Court of Appeal ordered payment to the respondent
CrIY OF of one-third of the estate of her deceased husband as a

SA8KATN reasonable provision for her maintenance.' The estate was
V.

SHw a large one, amounting to over $332,000.
Thorson J. The amount provided by the will, apart from certain

- specific bequests, together with her own means gave the
respondent an annual income of $4,800. She gave evidence
in support of her application under the Act that the annual
amount required for reasonable provision for her main-
tenance was $5,559.40. The amount received was, there-
fore, approximately $63 per month less than the amount
required.

Counsel for the appellant contended that the Court,
having acquired jurisdiction to order the payment of an
allowance, the respondent having proved that reasonable
provision had not been made for her maintenance, had no
jurisdiction beyond making an order for payment of an
allowance sufficient to provide such maintenance as the
Court thought reasonable, just and equitable in the cir-
cumstances and had no authority to do more than order
the payment of an additional allowance of $63 per month,
since that would meet the needs of the respondent and
remove her cause of complaint; that section 8 (1),
together with section 3 (which gives a dependant the
right to apply to the Court for an order making reason-
able provision for his or her maintenance), is the govern-
ing section of the Act and that section 8 (2) must be
brought into line with it; and that the interpretation
placed upon section 8 (2) by the Court below makes the
section inconsistent with and repugnant to section 8 (1),
section 3 and several other sections of the Act.

The answer to this argument, as I read the Act, is
that section 8 (2) is an exceptional section. The broad
scheme of the Act is that a man's freedom to dispose of
his estate by will is made subject to his duty to make
reasonable provision for the maintenance of his depen-
dants, and that if he fails in such duty the Court will
intervene and give such relief from the provisions of his
will as the necessity of the case demands. Section 3
allows any dependant, as defined by the Act, to apply to
the Court for an order making reasonable provision for

58 [1945



SUPREME COURT OF CANADA

his or her maintenance, but each dependant applicant 1944

must comply with the test of entitlement established by Cm or
section 8 (1), for this is a condition of the jurisdiction samMON

of the Court to intervene. When the onus of proof SHAw
imposed upon the applicant has been discharged and the Thorn J.
Court has acquired jurisdiction to act, the applicant is (ad hoc)
entitled to the order contemplated by section 8 (1)-an
order for payment of an allowance sufficient to provide
such maintenance as the Court thinks reasonable, just
and equitable in the circumstances. Every successful
dependant is entitled to this order, whether it be the
widow or any other dependant. The power conferred
upon the Court by section 8 (1), once the condition for
its exercise has been complied with, is, however, made
"subject to the following provisions", one of which is sec-
tion 8 (2). That section puts the widow who has met
the statutory test of entitlement in an exceptional posi-
tion, not enjoyed by any other dependant of the testator,
and imposes an exceptional obligation upon the Court
which does not rest upon it when it is dealing with any
dependant applicant other than the widow. When the
widow has proved her entitlement to relief,. the Court iA
required by section 8 (1) to order the payment of an
allowance sufficient to provide such maintenance as the
Court thinks reasonable, just and equitable in the cir-
cumstances, but the Court is also required by section 8
(2) to see to it that the allowance ordered by it shall not,
in the opinion of the Court, "be less than she would have
received if the husband had died intestate leaving a
widow and children", that is to say, that it shall not be
less than one-third of the estate.

Effect must be given to both section 8 (1) and section
8 (2). To contend that section 8 (1) is the controlling
section and that section 8 (2) must be brought into line
with it involves the elimination of the words "subject to
the following provisions" from section 8 (1) and the rejec-
tion of section 8 (2) altogether in every case where, be-
cause of the size of the estate, one-third of it would exceed
the requirements of the widow for her maintenance. This
would make the construction of section 8 (2) depend
upon the size of the estate. There is no need to strain

2567--li
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1944 the words of section 8 (2) to force it into line with section
Crry oF 8 (1), and full effect can be given to both sections if

SASKATOON section 8 (2) is regarded as putting the widow in an
SHAW exceptional position as compared with that of other depen-

'r1SOn j. dants. That was, in my opinion, the intent of section 8
(ad hoc) (2), expressed in clear and explicit terms in which I see

no ambiguity. Once a widow has proved her entitlement
to relief, the Act gives her the benefits of both section 8
(1) and section 8 (2), whichever are the greater. She
is entitled to such allowance as the Court has power to
order under section 8 (1) to make reasonable provision
for her maintenance, and, if that is less than one-third of
the estate, she is entitled under section 8 (2) to an allow-
ance that is not less, in the opinion of the Court, than one-
third of the estate, even if such allowance, by reason of
the size of the estate, exceeds the amount required for
reasonable provision for their maintenance. The allow-
a.nce ordered by the Court may be greater than one-third
of the estate, but it must not be less.

Counsel for the appellant also argued that the respon-
dent was not entitled by section 8 (2) to one-third of the
estate and that the Court below had failed to consider the
effect of the words "in the opinion of the court" contained
in the section. His contention was that these words
meant that the Court must consider what the respondent
would have had to maintain herself if one-third of the
estate had gone to her on the death of her husband, and
that it must form an opinion as to how much she would
reasonably spend for her maintenance if one-third of the
estate had gone to her. This contention involves import-
ing into the section words that are not there and different
from those that are there. What would the respondent
have received if her husband had died intestate leaving a
widow and children? The answer is that she would have
received one-third of the estate, with no restriction upon
her rights in respect of it. Section 8 (2) is, therefore, a
direction to the Court that the allowance ordered by it
shall, in the opinion of the Court, not be less than one-
third of the estate. It is not a direction that it shall not
be less than something else, such as what the widow would
spend for her maintenance if she had one-third of the
estate. The Court is required to measure the respective
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amounts involved, the amount of the allowance proposed 1944
on the one hand, and the amount of one-third of the CIry or
estate on the other, and form an opinion as to their equiva- SASKATOON

V.
lency. The allowance need not necessarily take the form SHAW
of one-third of the estate so long as it is not less than one- Thn , J.
third would be. It may take various forms, as section 8 (3) (ad hoc)
indicates, but if an allowance other than one-third of the
estate, such as an allowance of periodic payments, is ordered,
the Court must be sure that such allowance is not less than
one-third of the estate. How could the Court more pre-
cisely determine the amount of the allowance ordered, to
ensure that it will not be less than one-third of the estate,
than by ordering that one-third of the estate should be
paid? And how could it be said that in so doing the Court
has disregarded the judicial function required to be per-
formed by the words "in the opinion of the court" con-
tained in the section, even if these words are not speci-
fically referred to in the reasons for judgment of the
Court below?

The Court was faced with a problem similar to that
which faced the Court under The Widows' Relief Act and
similar previous legislation. The language of section 8
(2) of the present Act is similar to that of section 8 of
The Widows' Relief Act, from which it appears to have
been substantially borrowed. Under that and similar
previous legislation the Court was directed, in effect, to
make such allowance as shall, in the opinion of the Court,
be equal to one-third of the estate, and the Court, in such
cases as In re Baker Estate (1), met the direction of the
section by allowing the successful widow one-third of her
husband's estate. I see no reason why the Court should
not follow a similar practice under section 8 (2) of the
Act under review.

I agree that the appeal should be dismissed. The costs
of the parties throughout should be payable out of the
estate.

Appeal dismissed. Costs of all
parties to be paid out of the estate.

Solicitor for the appellant: G. H. Yule.

Solicitors for the respondent: MacPherson, Milliken, Leslie
& Tyerman.

(1) (1919) 13 Sask. L.R. 109.
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1944 H. J. G. McLEAN (DEFENDANT) ...... . APPELLANT;

*Nov. 6
*Dec. 20 AND

DAME JANET ALICE PETTIGRRESPONDENT

(PLAINTIFF) .......................

ON APPEAL FROMV THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Negligence-Automobile-Person invited by driver who was also owner-
Accident-Injury to passenger-Damages-Invitation made and
accepted in Quebec-Accident occurring in Ontario-Negligence of
driver proven-Conflict of laws-Whether Quebec or Ontario law
applicable-Driver liable, if negligence actionable under Quebec law
and punishable under Ontario law-Agreement by benevolent driver
to carry passenger as a favour-Not a contract of transport nor
a "contrat de bienfaisance"-Arts. 1053 and 1054 C.C.-Criminal Code,
s. 285-Highway Traffic Act (Ont.) R.S.O., 1937, c. 888, as amended
in 1939 by 3 Geo. VI, c. 20, s. 6.

The respondent, having accepted in Montreal an invitation from the
wife of the appellant to accompany them on a trip to Ottawa, was
seriously injured as the result of an accident occurring in Ontario.
The automobile was owned and driven by the appellant. The
respondent's action for damages was maintained by the trial judge
for an amount of $5,536.18, which judgment was affirmed by the
appellate court.

Held that the appeal to this Court should be dismissed. Upon the
evidence, the negligence of the appellant has been established; and
the respondent was entitled to maintain her action, as such negli-
gence, actionable under the law of Quebec, was punishable under the
law of Ontario.

Per The Chief Justice and Hudson, Taschereau and Estey JJ.-The
respondent has fulfilled the two conditions required in order to
establish the liability of the appellant: first, the negligent act of the
appellant was a quasi-offence for which the respondent would have
recovered damages in Quebec, if the act had been committed in
that province, and, secondly, the respondent has established that
such act was "wrongful" i.e. "non justifiable", and therefore punish-
able under the law of Ontario, as it has been established that the
appellant has driven his car "without due care and attention," in
violation of a statuory law of that province (Highway Traffic Act,
s. 27).

Per The Chief Justice and Taschereau and Estey JJ.-An agreement
between the benevolent driver of an automobile and a passenger
whom he has invited to travel with him, as a favour, is neither
a contract of transport, which necessarily implies an onerous remun-
eration, nor a contract of prestation of gratuitous services, gener-
ally called "contrat de bienfaisance". Therefore, no "responsa-

PRESENT:-Rinfret CJ. and Hudson, Taschereau, Kellock and Estey JJ.
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bilit6 contractuelle" can be incurred by a benevolent driver; and any 1944
claim by an invited guest must derive from an offence or a quasi- ---

offence. McLAN
V.

Canadian National Steamships Co. Ltd. v. Watson ([1939] S.C.R. 11) PFTlGREW
ref.

TaschereauJ.
APPEAL from the judgment of the Court of King's

Bench, appeal side, province of Quebec, affirming the judg-
ment of the Superior Court, MacKinnon J. and maintaining
the respondent's action.

The respondent was a passenger in an automobile owned
and driven by the appellant, having accepted an invita-
tion from the wife of the appellant to accompany them on
a trip to Ottawa. About four miles from the town of
Rockland, in the province of Ontario, the car suddenly
left the road and went into the ditch. As a result of the
accident, the respondent was injured, sued the appellant for
damages and was awarded by the Superior Court a sum of
$5,536.18; and the appellate court affirmed the judgment.

Aimg Geoffrion K.C. and John Bumbray K.C. for the
appellant.

James P. Diplock and James E. Mullally for the respon-
dent.

The judgment of The Chief Justice and of Taschereau J.
was delivered by

TASCHEREAU J.:-Dans le cours du mois de juillet 1940,
I'intim6e, alors qu'elle 6tait passaghre dans I'automobile du
demandeur, fut victime d'un accident pour lequel elle
r4clame de l'appelant, propri6taire et conducteur b6nivole
de la voiture, la somme de $9,536.18. Elle avait accept6, h
Montr6al, l'invitation de se rendre h Ottawa en compagnie
de l'appelant et son 6pouse, et au cours du voyage, sur la
route prbs de Rockland, dans la province d'Ontario, 1'auto-
mobile d6rapa, et I'intine fut s6rieusement bless6e.

La Cour Sup6rieure lui a accord6 $5,536.18, et la cour
d'appel de la province de Qu6bec a unanimement confirm6
ce jugement.

La demanderesse invoque la responsabilit6 contractu-
elle de l'appelant, avec qui un contrat de transport gratuit,
appel6 contrat de bienfaisance, serait intervenu, et qui
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1944 l'obligerait aux "soins d'un bon phre de famille". Elle
McLEAN fait 6galement reposer son droit A des dommages sur la

V. responsabilit6 quasi-ddlictuelle de l'appelant, qui serait
- engagee par la faute la plus 16gire (levissima culpa).

TaschereauJ.
~ Malgrd que les parties soient toutes deux domicili6es

dans la province de Qu6bec, et que l'accident se soit produit
dans la province d'Ontario, 1'intim6e invoque la loi de la
province de Quebec comme 6tant celle qui doit d6terminer
ce litige. Elle soumet que, relativement A 1'obligation con-
tractuelle, c'est la loi du lieu oii le contrat est intervenu qui
doit trouver son application; et en ce qui concerne la res-
ponsabilit6 quasi-d6lictuelle, sa pritention est A l'effet
que la loi de la province de Qu6bec s'applique, car le quasi-
d6lit reprochi h l'appelant donnerait ouverture A une action
en dommages dans la province de Qu6bec; s'il 6tait commis
dans cette province, et est A la fois "wrongful" ou "non-
justifiable" dans la province d'Ontario. Et A 1'appui de
cette dernibre soumision, I'intimbe a cit6 quelques autoritis
qui la justifieraient et que j'examinerai tout A l'heure.

Voyons en premier lieu s'il y a contrat entre le conduc-
teur bin'vole de l'automobile et son passager. Il est cer-
tain que l'acte de courtoisie que pose une personne qui en
invite une autre A monter dans sa voiture, ne peut 6tre
consider6 comme un contrat de transport. Ce dernier est
en effet essentiellement un contrat A titre onbreux. Les
textes sont pr6cis A ce sujet, et les principes g6ndraux du
droit doivent nicessairement nous conduire A la mime con-
clusion. Comme le dit Josserand (Recueil Hebdomadaire,
Jurisprudence g6n6rale, Dalloz 1926, chronique, page
22):-

Le contrat de transport est une des op6rations qui donnent naissance,
de part et d'autre, au plus grand nombre d'obligations possibles, et dont
le plexus obligatoire est le plus riche; cette caractbristique rbpugne A la
notion du titre gratuit qui se retrouve au contraire dans les operations b
contexture simple (donation, d6pit).

La gratuith qui caract6rise le transport b6n6vole est clai-
rement incompatible avec le contrat de transport dont la
r6mundration est 'un des 616ments essentiels. Et aussi la
jurisprudence frangaise est-elle d6finitivement fix6e. et elle
a conclu depuis longtemps qu'il n'y a pas de contrat de
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transport entre le conducteur b6n6vole d'une voiture auto- 1944

mobile et son passager qu'il transporte par complaisance. McIZAN
(Toulouse, 22 juin 1914, D.P. 1917, 2. 83; Nimes, 19 mai *
1924, Rec. Somm. 1925, no 740; Montpellier, 8 octobre 1924, -

D.P. 1925, 2. 41; Poitiers, 17 fivrier 1925, D.P. 1925, 2. 41. TasehereauJ.
Lyon, 23 mai 1925, Mon. Judic., 28 aofit; 10 juin 1925,
Mon. Judic., 7 aofit).

Dans la province de Qu6bec, la r~gle n'est pas diff6rente,
et il ne se trouve pas d'arrat de la Cour Sup6rieure ou de la
cour d'appel, je crois, qui contredise la jurisprudence fran-
gaise. Mais on pr6tend qu'entre le chauffeur b6nivole et
celui qu'il transporte, il y a contrat de prestation de services
gratuits, qu'on appelle contrat de bienfaisance. Et l'inti-
m6e a cit6 quatre jugements qui justifieraient cette pr-
tention.

Dans Langevin v. Beauchamp, (1) la question ne fut pas
rdsolue, la cour d'appel s'6tant content~e de d6clarer qu'il
y avait responsabilit6 de la part du conducteur de l'auto-
mobile, sans d6terminer si cette responsabilit6 naissait
d'une obligation contractuelle ou d'une faute quasi-ddlic-
tuelle.

Quant h la d6cision dans la cause de Garfingle v.
Eliasoph, (2) elle semble plut6t h 1'effet que la responsabi-
lit6 du conducteur b6n6vole est purement quasi-d6lictuelle.
Ainsi, M. le juge Litourneau s'exprime ainsi:-

Sous les articles 1053 et 1054 de notre Code civil, ii ne peut 6tre
ainsi distingu6 entre la faute grossibre et la faute 16gbre, si celle-ci tout
aussi bien que celle-H a pu donner lieu h un accident; la faute 14gbre
sera dans ce cas, tout autant que la faute lourde, g6n6ratrice de respon-
sabilit6.

Et, pour sa part, M. le juge Bond dit:-

In my opinion, the question of responsibility of the appellant must
be determined by the provisions of article 1053 C. C. which provides that
every person capable of discerning right from wrong is responsible for
the damage caused by -his fault to another, whether by positive act, impru-
dence, neglect or want of skill.

Mais la cour d'appel s'est d6finitivement prononc6e en
1932 et a conclu h la double responsabilit6, contractuelle et
quasi-d6lictuelle, du conducteur b6nivole.

(1) [1928] Q.R. 44 K.B. 569
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1944 Parlant au nom d'une cour unanime, dans Parent et
MCLEAN British Colonial v. Garneau (1) M. le juge Dorion dit ce

- qui suit:
PUrrGREW

Cette responsabilit r~sulte, ou bien d'un quasi-d6lit (Art. 1053 C.C.),
TaschereauJ.et alors elle est encourue pour la faute la plus 16gbre (levissima culpa).

ou bien d'un contrat, et alors elle n'existe que si le contrevenant n'a pas
accompli ses obligations avec les soins d'un bon phre de famille (levis
culpa) Art. 1064 C.C. Cette question est trait6e au long dans 'ouvrage
de M. Rutsaert: Le fondement de la responsabilit& civile extra-contrac-
tuelle, (page 248).

II me parait hors de toute qu'il y a contrat entre le chauffeur b6nivole
et celui qu'il transporte, il y a duorum consensus in idem placitum. Quelle
diff6rence y a-t-il entre le contrat de lounge de services et le contrat de
prestation de services gratuits? La mime que celle qui existe entre la
vente et la donation. L'un est contrat A titre onreux et I'autre, un
contrat b, titre gratuit. Dans les deux cas les obligations du d6biteur sont
celles d'un bon phre de famille et ses responsabilitis, celles qui r6sultent
de la faute 14gire.

En 1941, dans une cause de Assad v. Latendresse, (2), M.
le juge E. M. W. McDougall a adopt6 6galement la th6orie
de la faute contractuelle, sans exclure la responsabilit6
quasi-ddlictuelle, et dit ce qui suit:-

Considering, moreover, that if the case be regarded from the point
of view of a breach of the agreement to carry the plaintiff safely, (faute
contractuelle), it is a matter of indifference that the accident may have
occurred outside the limits of the jurisdiction within which the agree-
ment was entered into (Quebec), and there is nothing in the law which
declares such remedy to be repugnant to the remedy in delict.

Dans les causes que je viens de citer, les faits ne se pr6-
sentaient pas comme se pr6sertent ceux qui font l'objet
du present litige. En effet, 1'intirit qu'il y avait de dis-
tinguer entre la responsabilit6 contractuelle ou quasi-d6lic-
tuelle ne reposait que sur la question de savoir si le conduc-
teur b6n6vole 6tait responsable de sa faute lourde, de sa
faute 16gire, ou de sa faute tr~s 16gire. La jurisprudence a
rdpondu que dans 1'un ou l'autre cas, la faute lourde
n'6tait pas n6cessaire pour engendrer la responsabilit6, et
que la preuve d'une faute tris l6gbre ou 16gire 6tait
suffisante, pour qu'il y ait responsabilit6, quasi-d6lictuelle
dans le premier cas, et contractuelle dans le second. La dif-
firence entre les fautes 16gbre et tr~s l6gbre semble bien dif-
ficile A 6tablir, et j'avoue qu'il m'est impossible, h moins de
rester dans les sphbres de la thdorie, de tracer une ligne de
d6marcation facilement applicable aux cas concrets qui se

(1) [1932] Q.R. 54 K.B. 335, at 341 (2) [19411 Q.R. 79 S.C. 286, at 287
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pr6sentent tous les jours. Aussi, est-il moins n~cessaire de 194
rechercher s'il y a responsabilit6 quasi-d6lictuelle ou con- MCLEAN
tractuelle du conducteur b6n6vole, quand les parties sont V
domicilides dans la province de Qubbec, oi l'accident se -

produit, et oa s'instruit le procks. Que la responsabilit6 TaschereauJ.

soit quasi-d6lictuelle ou contractuelle, peu importe! Elle
est engendr6e, dans les deux cas, par des fautes dont la
difference de degr6 est h peine d6terminable. Le deman-
deur n'a qu'h poser le dilemme, et il doit obtenir des dom-
mages.

Mais dans le present cas, il n'en est pas ainsi, car si la
responsabilit6 est contractuelle, c'est la loi de la province
de Qu6bec (lex fori) qui s'applique, et l'intimbe doit
r6ussir. Mais si, au contraire, c'est en vertu des principes
de la responsabilit6 quasi-dilictuelle que cette cause doit
6tre jug6e, alors la situation peut 6tre diff6rente.

En Cour Sup6rieure, l'honorable juge MacKinnon, se
basant sur les pr6c6dents cit6s plus haut, a accept6 la
th6orie de la double responsabilitO et a maintenu laction.
En cour d'appel, messieurs les juges Pr6vost, McDougall
et Marchand ont exprimb l'opinion qu'il y avait responsa-
bilit6 contractuelle et d6lictuelle, tandis que M. le juge en
chef L6tourneau refuse de consid6rer l'aspect contractuel, h
cause de la r6daction de la d6claration qui limiterait la
demanderesse h un recours quasi-d6lictuel. Enfin, M. le
juge St-Germain conclut que la responsabilit6 de l'appelant
est engag6e soit contractuellement, soit par le quasi-d6lit
qu'il a commis.

C'est la premiere fois que* ce tribunal est appel6 A
risoudre la question de savoir s'il existe des rapports con-
tractuels entre le conducteur b6nivole et son invit6 qui
prend place dans sa voiture automobile. Comme nous
l'avons vu pr6c6demment, il ne se forme pas entre les deux
parties de contrat de transport, car la notion de gratuit6
r6pugne h l'existence d'une semblable convention. Y a-t-il
cependant un contrat de bienfaisance qui oblige le con-
ducteur complaisant?

Le contrat de bienfaisance n'est pas d6fini dans notre
code. Le code Napol6on le d6finit ainsi:-

Le contrat de bienfaisance est celui dans lequel 1'une des parties
procure A l'autre un avantage purement gratuit.
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194 Malgr6 l'absence de definition, un semblable contrat
MCLEAN existe tout de m~me chez nous, car il y a de nombreux

V. contrats, reconnus dans notre droit comme en France d'ail-
Pa~rrIOREW

-V E leurs, ot l'un des contractants procure A l'autre un avan-
Ta uJ. tage sans aucune contre-partie. Ainsi, la donation est le

plus important que l'on puisse classifier dans cette cat~gorie
h laquelle viennent se joindre aussi le d6p6t, le mandat, ou
le pr~t A usage, dont cependant certains cessent d'6tre des
contrats de bienfaisance quand ils sont salari6s.

Mais tous ces contrats dits de bienfaisance, oii un avan-
tage purement gratuit est procur6, sont productifs d'obli-
gations. Ainsi, la donation suppose une lib6ralit6 de la
part du donateur et l'acceptation du donataire. Et lorsque
le concours des volontis est intervenu, le contrat est par-
fait et devient irr6vocable, sauf les cas pr6vus par la loi,
ou une condition r4solutoire valable (Art. 755 C.C.). Le
donateur aura donc l'obligation de d6livrer, et cette obli-
gation donne ouverture A une action personnelle contre
le donateur en difaut, en faveur du donataire.

Mais y a-t-il de semblables obligations qui naissent du
transport b6nivole?

Savatier (Trait6 de la responsabilit6 civile, tome ler,
1939, p. 163) rdpond dans l'affirmative A cette question,
et il s'appuie sur quelques arr~ts des tribunaux frangais.

Ainsi, le tribunal civil d'Avignon a d6cid6 en 1924
(Dalloz, Recueil Hebdomadaire, 1924, p. 711) qu'il s'6tablit
un contrat de bienfaisance entre le propritaire d'une auto-
mobile et celui qu'il consent A promener A titre gratuit,
et ce principe a 6t6 confirm6 par le tribunal civil de Nimes
(Recueil des Assurances, 1925, p. 443). Ce dernier tribu-
nal cependant a r6form6 1'arrat rendu par le tribunal civil
d'Avignon, parce que ce dernier en 6tait venu A la con-
clusion que le propri6taire de la voiture ne devait r6pondre
que de sa faute lourde, et le tribunal de Nimes au contraire
a conclu que la faute 16gire 6tait suffisante pour engager
la responsabilit6 du conducteur b6nivole.

La Cour d'Appel de Lyon a jug6 dans le mime sens
(Recueil des Assurances, 1926, p. 54) et trois arr~ts de la
Cour d'Appel de Dijon (Gazette du Palais, 1928, vol. 2, p.
885; Gazette du Palais, 1929, vol. 2, p. 60; et Gazette du
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Palais, 1929, vol. 2, p. 592) appuient la mgme thise et 1944
concluent h l'existence d'un contrat purement de bienfai- McLAN
sance productif d'obligations. P V.

Savatier qui, comme nous l'avons vu, .partage cette Tashe uJ.
opinion, regrette (cit6 supra page 164) que, d'une fagon
g6n6rale, la jurisprudence en France n'ait pas accept6 sa
manidre de penser et qu'elle ait refus6 de voir un contrat
dans le transport gratuit.

En effet, l'6tude de la jurisprudence r6vble que, si elle
a manifest6 quelques h6sitations, elle est maintenant ral-
lide au systhme oppos6, et elle a d6finitivement pr6cjs6 que
le transport b6nivole exclut toute id6e de contrat de trans-
port ou de bienfaisance. Ce n'est pas sur le terrain con-
tractuel que doit se placer le passager bless6 au cours d'un
transport gratuit, mais il doit faire reposer son action sur
un ddlit ou un quasi-d6lit du conducteur b6nivole. Ce
principe a 6t6 reconnu par la plupart des tribunaux en
France, et il est admis par la grande majorit6 des auteurs.

C'est ainsi qu'en 1914, le tribunal de Toulouse (Dalloz,
Jurisprudence gin6rale, 1917, Recueil piriodique, p. 83)
d6cide qu'aucun contrat de transport ne se forme entre le
propri6taire d'une automobile et une personne qu'il trans-
porte gratuitement et par pure complaisance dans sa voi-
ture.

La Cour d'Appel de Grenoble (Gazette du Palais, 1924,
vol. 2, p. 189) decide que le transport b6nivole d'un tiers
par un propri6taire d'automobile exclut 1'id6e de tout con-
trat; un tel transport n'engendre A la charge du propri6-
taire d'autre obligation que celle de r6pondre du pr6judice
provenant d'une faute, d'une n6gligence ou d'une impru-
dence.

Le Tribunal Civil de la Seine (Recueil des Sommaires,
1925, p. 42, n' 739) statue que:-

La personne transportie A titre gratuit dans une automobile ne peut,
en cas d'accident, invoquer un contrat de transport; elle doit, pour
r6ussir dans sa demande en indemnit6, prouver la faute du d~fendeur.

Et, A la m~me page du m~me Recueil se trouve une
d6cision du tribunal de Nimes, 19 mai 1924, oii un arrit
semblable a 6t6 rendu. (Vide dans le mamrie sens Dalloz.
Jurisprudence g~ndrale, 1925, Recueil p6riodique, p. 41 et
p. 44; Dalloz, Jurisprudence g6n6rale, 1926, Recueil prio-
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1944 dique, p. 121, oii sont cities des d6cisions des cours de
McLEAN Grenoble, de Caen, de Paris, de Lyon, de Douai et de

V. Nimes).

- En 1927, la Cour d'Appel d'Aix (Dalloz, Jurispru-
dence g~n6rale, 1927, Recueil Hebdomadaire) a jug6 6ga-
lement que le propri6taire d'une automobile ne peut 6tre
consid6r6 comme li6 A celui qu'il transporte b6nivolement
dans sa voiture par un contrat de transport.

En 1927, la Cour de Cassation, (Chambre des requites)
(Dalloz, Jurisprudence g6n6rale, 1927, Recueil p6riodique)
a formellement d6cid6 que le transporteur b6nivole est
responsable envers la personne transport6e des accidents
causes par sa faute, mais que cette responsabilit6 est ddlic-
tuelle et non contractuelle. Et la Cour de Cassation, l'an-
n~e suivante, insiste encore sur la n6cessit6 de la faute
d6lictuelle. En 1928, cette jurisprudence est r6affirm6e de
nouveau par la Cour de Cassation (Sirey, lois et arr~ts,
1928, p. 353); (Gazette du Palais, 1928, vol. 1, p. 616).

Le Juris-Classeur Civil, 2ibme appendice, articles 1382-
1386, fascicule 9, 1936, paragraphe 559) contient ce qui
suit:-

Si le transport a lieu h. titre purement bbnivole et gratuit, par
complaisance, comme c'est le cas lorsqu'un automobiliste invite, par
exemple, des amis b. faire une promenade, la jurisprudence est bien fix6e
aujourd'hui en ce sens qu'on ne peut appliquer, en cas d'accident, ni les
rfgles du contrat ni celles de Particle 1384.

La Cour de Cassation, en 1929, a rendu un autre arret
dans le m~me sens (Sirey, lois et arr~ts, 1929, p. 249) et
conclut que la base de la responsabilit6 dans le cas de pas-
sage b6n~vole se trouve dans les termes de Particle 1382 du
code civil.

Le 30 dicembre 1931, la Cour de Cassation (Sirey, arrats,
1932, p. 62) applique encore Particle 1382 du code civil, de
m~me que la Cour d'Appel d'Angers (Gazette du Palais,
1936, vol. 1, p. 323), oa toute id6e de responsabilit6 contrac-
tuelle est exclue.

Enfin, pour ne citer que ce dernier arrat, la Cour d'Appel
de Bordeaux en 1936 (Recueil Hebdomadaire, Dalloz Juris-
prudence g6ndrale, 1936) signale de nouveau la n&cessit6
de la faute ddlictuelle, pour que soit engag~e la responsa-
bilit4 du conducteur benivole.
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A cette longue s6rie d'arr~ts, ajoutons quelques opinions 1944
d'auteurs contemporains, et l'on verra que seule la faute MLA
quasi-d6lictuelle est g6n6ratrice de la responsabiliti du V.
conducteur. T hJ

Colin et Capitant (Droit Civil Frangais, vol. 2, p. 212) TasehereauJ.

s'expriment ainsi:-
Lorsque le transport est fait A titre gracieux, la situation est diff6-

rente car il n'y a pas alors contrat de transport.

Planiol et Ripert (Traiti pratique de droit civil frangais,
vol. 6. p. 848)

La question a t6 pos~e & propos des accidents survenus aux per-
sonnes transporties en automobile b, titre gracieux. Les demandeurs
en responsabilit6 ont d'abord invoqu6 la responsabilit6 contractuelle du
transporteur; mais les arrits ayant g6n6ralement refus6 d'admettre qu'il
y ait contrat dans cette hypothise, ils ont fait appel & 1article 1384.

Esmein: S. 1926, 1, 249, dit ce qui suit:-
Ce n'est pas qu'un service gratuit ne puisse faire I'objet d'un enga-

gement juridique: Le code civil 1'admet pour le mandat et le dip6t:
et il en peut 6tre ainsi pour 1'engagement d'op6rer un transport: En
parlant d'un prix dans la d6finition du transport, I'article 1710 a simple-
ment envisagd le cas usuel. Mais le plus souvent celui qui offre un
transport gratuit n'a pas lintention de s'obliger juridiquement et par
suite la responsabilit6 ne peut 6tre rattachie h une obligation contractuelle.

Josserand (Dalloz, Jurisprudence g6ndrale, 1926, Recueil
Hebdomadaire, Chronique, p. 22);-

On comprend dbs lors que nos jurisdictions, faisant table rase de toute
conception contractuelle, se refusent, en gin6ral, h faire d6river la res-
ponsabilit6 de Pautomobiliste envers son oblig4, aussi bien d'un contrat
-innomm6, h contenu plus ou moins d6fini, que d'un contrat de transport.

II faut done renoncer, et nos juridictions renouceit pour la plus
grande majorit6, it construire la responsabilit6 de l'automobiliste com-
plaisant sur le plan contractuel: C'est dans Ie domaine extra-contractuel
qu'il faut en situer Forigine et en rechercher les 61ments.

Rend Roger (Dalloz, Jurisprudence g6n6rale, 1935, Re-
cueil p6riodique, A la page 39) dit ceci:-

Peu importe le qualificatif, car il est certain que Pintention de se
lier par contrat n'existe pas: ni le voiturier, ni le voyageur n'ont d'action
Fun contre I'autre, le premier pour obliger le voyageur & monter, le
second pour forcer le voiturier A le prendre.

Et enfin, Mazeaud, (Trait6 de la responsabilit6 civile,
d6lictuelle et contractuelle, 3ibme 6d. p. 142, n" 113) dit ce
qui suit:-

Voici maintenant une personne qui demande h Fun de ses amis de
Famener dans sa voiture automobile ou qui accepte Ia place qui lui est
offerte. Un accident se produit. Y a-t-il responsabilit4 contractuelle du
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1944 transporteur? La question se pose journellement devant les tribunaux.
La jurisprudence, d'abord divis6e. est aujourd'hui fixie: elle affirme qu'on

McLEAN ne peut pas i'dmettre ici une responsabilit6 contractuelle, car il n'y a pas
PErrlGREW de contrat, mame innomm6. En principe, il faut approuver cette solu-

- tion. Il est certain que dans cette hypothbse, le transporteur qui rend
TeaschereauJ.un service d'amiti6 ou de complaisance n'entend assumer aucune obliga-

tion, pas plus que le transport6 songe A, lui demander un engagement
quelconque.

Cette th6orie accept6e par la jurisprudence et les auteurs
se justifie parfaitement. Pour que le transport gratuit fat
un contrat de bienfaisance, il faudrait de toute n~cessit6,
non pas seulement que le transporteur avantageat gratui-
tement la personne transport6e, mais il faudrait 6galement
qu'une fois le contrat conclu, il lit les parties, et ffit pro-
ductif d'obligations. Il est clair que ni le transporteur ni
le transport6 n'ont d'action pour faire executer l'engage-
ment auquel ils ont consenti. Car cet engagement est
r6vocable h volont6, contrairement au contrat de complai-
sance oih la r6vocation, sauf par exception, donnerait ou-
verture A une action en dommages. On a peine h concevoir
]a position d'un demandeur r6clamant des dommages parce
qu'un ami complaisant, qui l'avait pri6 de se promener dans
sa voiture, a d6cid6 subitement de canceller son invitation.
La frivolit6 d'une semblable r6clamation dispense de son-
ger A sa possibilit6, et d'en discuter la valeur.

Si donc, il n'existe pas d'action pour sanctionner la r6vo-
cation d'une invitation de cette nature, c'est qu'il n'y a pas
de contrat intervenu, et que toute r6clamation de l'invit6
doit proc6der d'un quasi-d6lit.

Certains auteurs ont pr6tendu ddcouvrir une obligation
A la charge du transporteur en disant que celui-ci ne saurait
d6poser son ami en cours de route, loin du point de d6part
et du lieu de destination, sans engager sa responsabilit6. 11
est clair qu'il n'engagerait pas sa responsabilit6 plus que
1'ami complaisant qui inviterait une autre personne h loger
chez-lui, et qui le mettrait h la porte avant 1'expiration du
temps fix6 pour son depart.

Mazeaud (tome ler, 3ibme 6d., p. 144) r6pond ainsi A
cette objection:-

Certes dans le cas envisag6, la responsabilit6 du conducteur serait
engagee; mais ce ne serait nullement comme on le pr~suppose sa ree-
ponsabilit contractuelle: I'ami abandonn6 sur la route baserait sa
demande sur la faute d6lictuelle du transporteur. La preuve en est que

72 [1945



SUPREME COURT OF CANADA

si, au cours du transport, la voiture ne peut poursuivre sa route h la suite 1944
d'une avarie, quand mtme cette avarie serait due h un mauvais entretien -
de la machine, on sent bien que le conducteur n'engagera aucune respon- MCLEAN

sabilit6: parce qu'il n'a pas assum6 1'obligation d'effectuer le transport. AMGRW
Ni le conducteur ni le passager n'entendent se lier con- TaschereauJ.

tractuellement. Aucun des deux ne songe h acquirir des -

droits ou A assumer des obligations. Le transport pure-
ment b6n6vole est done un simple acte de courtoisie, oii
n'entrent pas les 6l6ments du contrat avec les droits et
obligations qui y correspondent. II y a bien, comme dit
Josserand, de l'obligeance, mais il n'y a pas d'obligations.

Ce que je viens de dire couvre le cas oii un transporteur
n'a aucun intir~t au transport qu'il consent A faire, c'est-h-
dire le cas oi il agit h titre purement b6nivole. Mais 6vi-
demment, la situation pourrait 6tre diff6rente dans le cas
ohi le transport n'est que 1'accessoire d'une autre operation.
II se peut, en effet, que le transport soit li6 h une conven-
tion ou h des rapports extra-contractuels plus g6ndraux, et
alors dans ce cas, pour voir s'il y a eu contrat, il faudra,
comme le dit Mazeaud (vol. 1, p. 140):-
analyser l'op6ration d'ensemble envisag6e, et voir si cette op6ration
est ou non une convention... sans poser de r~gle absolue, tout d6pendant
des circonstances de fait; il semble que le plus souvent dans de pareilles
situations, celui qui rend service entend ne s'obliger 5 rien, et la preuve
c'est qu'on ne retiendrait pas sa responsabilit6 contractuelle s'il refusait
d'accomplir sa promesse; la responsabilit6 r6sultant d'un accident au
cours du transport sera donc g~ndralement d41ictuelle.

Mais dans le- cas qui nous occupe, rien de tel ne se pr6-
sente, car le transporteur n'avait aucun int6r~t au transport
qu'il a consenti h effectuer, et ce mime transport a t6
d6gag6 de toute autre op6ration. Il ne s'agit pas d'un
accessoire, mais du but m~me qu'on s'est propos6.

Il semble done que la th6orie en France doive s'appliquer
ici car le contrat de bienfaisance en France est exactement
ce qu'il est chez nous. Cependant, si sous les deux droits
il n'y a pas de responsabilit6 contractuelle, il y a tout de
mime une responsabilit6 qui s'attache au conducteur de
l'automobile.

En France, on s'est demand6 si cette responsabilit6 de-
coule de Particle 1382 du Code Napoleon, h savoir, s'il faut
qu'il y ait preuve de faute, ou si la responsabilit6 provient
de Particle 1384 C.N., (notre article 1054 C.C.) qui rendrait
le propri6taire de 1'automobile responsable par le fait m~me

25679-2
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1944 de la chose. Des opinions diffrentes ont 6t6 6mises A ce
MCLEAN sujet, et M. Josserand (Dalloz, Repertoire g6ndral, 1926,

R.ecueil Hebdomadaire, (Chronique) p. 24) dit ceci:-
P-rIGREW

La v6rit6 est que la responsabilit6 du fait des choses inanimbes, telle
TacheeauJ.qu'elle est inscrite dans le premier alinda de Particle 1384, se diduit,

comme d'ailleurs toutes les responsabilitis du mime ordre, qu'elles d6ri-
vent du fait des personnes on de celui des animaux ou encore de celui des
bitiments, de l'id~e de pouvoir et de maitrise: la oji est le pouvoir, 1A oii
se trouve la direction, 1A. doit 6galement r6sider la responsabilit6.

D'autres auteurs ne partagent pas cette id6e, et les tri-
bunaux en France se sont divis6s sur cette question. Mais,
chez nous, dans un cas comme celui qui nous occupe,
I'article 1054 C.C. ne trouve pas son application. Lors-
qu'un conducteur b6n6vole d'une voiture automobile con-
duit un passager qui est bless6, ce n'est pas la chose
elle-m~me qui cause le dommage, mais c'est la personne
conduisant la voiture qui est l'auteur du dommage, et il
s'ensuit qu'A cause de cette "intervention humaine", il
faut prouver faute en vertu de Particle 1053 C.C.

Ce principe a 6t6 affirm6 par cette Cour dans la cause de
Lacombe v. Power, (1), et M. le juge en chef Anglin s'ex-
prime ainsi A la page 411:-

Before the plaintiff can invoke a presumption of fault against the
defendants under article 1054 C.C., she is obliged to establish (a) that
the damage was in fact caused by the thing in question within the mean-
ing of that article, and (b) that that thing was at the time under the
care of the defendant. The automobile on which the deceased was work-
ing was safe and harmless while in the position in which he had placed
it on the third floor of the defendant's garage. It became dangerous
only because it either started of itself or was put in motion. If the
proper inference from the evidence was that the automobile started of
itself, without the intervention of human agency, and owing to some-
thing inherent in the machine, the ensuing damage might be ascribable
to it as a "thing" and be within the purview of article 1054 C.C. But if
its movement was due to an act of the deceased, conscious or unconscious,
the damage was caused, not by the thing itself, but by that act, whether
it should be regarded as purely unvoluntary and accidental or as amounVA
ing to negligence or fault. On the latter hypotheses, the provision of
article 1054 C.C. invoked by the appellant, does not apply.

Le mime principe a 6t6 r6-affirm6 la m~me ann6e dans
Pgrusse v. Stafford (2) -

In the second place, it is contended that fault is presumed against, the
defendant under article 1054 of the Civil Code, because the injury
was caused by a thing under her care. Our view is that that provision
has no application to a case where, as here, the real cause of the

(2) [1928] S.C.R. 416, at 418(1) [ 1928] 8.C.R. 409
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accident is the intervention of some human agency-the question whether 1944
such human agency-that of the driver in this case, is at fault being a _-_
question of fact. Damage is not caused by a thing which is in the con- McLiAN
trol of the defendant within the meaning -of article 1054 C.C., where it PM aw
is really due to some fault in the operation or handling of the thing
by the person in control of it. TaschereauJ.

Quel que soit le principe appliqu6 en France, il est cer-
tain qu'ici la responsabilit6 de l'automobiliste b6nivole
n'existe que si le passager peut prouver une faute, imputa-
ble au conducteur, et pour laquelle ce dernier peut 6tre
recherch6 dans la province de Qu6bec, oii l'action est
institu6e.

Je suis done d'opinion que cette faute doit 6tre d6lic-
tuelle ou quasi-dblictuelle, et que la plus 16gire entraine
la responsabilit6 du conducteur, tout en faisant cependant
les r6serves nicessaires, concernant certains risques qui
peuvent 6tre normalement envisag6s par le passager, et
dont parle M. le juge Rivard dans la cause de Langevin v.
Beauchamp (1). Mais ici cette question ne se prisente
pas.

Je n'ai pas de doute que, si l'accident pour lequel des
dommages sont r6clambs dans la prbsente cause s'6tait pro-
duit dans la province de Qu6bec, l'appelant serait quasi-
d4lictuellement responsable. On peut en effet lui reprocher
de s'6tre engag6 par un temps pluvieux dans une c~te A
une vitesse trop grande, eu 6gard a la condition dangereuse
de la route, condition qui 6tait indiquie sur un panneau
visible de tous, et d'avoir continu6 sa route A trente milles
A l'heure dans une courbe en appliquant maladroitement
ses freins. II a certainement commis une faute, et une plus.
grande prudence eut sans doute pr~venu ce malheureux
accident.

Mais les parties sont domicili6es h Montreal, oii 1'action
a 6t institute, et c'est dans la province d'Ontario que
1'accident est arriv6. Dans ces conditions, la responsabilit6
contractuelle 6tant 6liminde, pour r6ussir, la demanderesse
doit 6tablir en premier lieu, que le quasi-ddlit commis en
Ontario aurait donn6 ouverture A une action en dommages
dans Qu6bec, s'il eft 6t6 commis dans cette dernidre pro-
vince. En seicond lieu, il lui faut aussi d6montrer que

(1) [1928] Q.R. 44 K.B. 569
25679-21
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1944 l'acte reproch6 au conducteur, pour employer 1'expression
McLEAN des auteurs, est "wrongful, i. e. non-justifiable" selon la loi

RW du lieu oil a 6t6 commis le quasi-d6lit.

TaschereauJ. C'est la rbgle pos6e par Dicey (Conflict of Laws, 5th Ed.
p. 770) et adopt6e par les tribunaux. Dicey dit:-

An act done in a foreign country is a tort, and actionable as such
in England, if it is both

(1) wrongful i.e. non-justifiable, according to the law of the foreign
country where it was done; and

(2) wrongful i.e. actionable as a tort, according to English law, or,
in other words, is an act which, if done in England, would be a tort.

L'auteur ajoute que le mot "wrongful" a un sens diff6-
rent dans les deux clauses ci-dessus. Dans la premiere, il
signifie un acte qui n'est pas innocent ou excusable, ou en
d'autres mots,-

which is either actionable or punishable according to the law of the coun-
try wheor it was done.

Dans l'autre clause, il signifie un acte qui, s'il 6tait fait
en Angleterre, donnerait ouverture A une action suivant la
loi anglaise. (Vide Machado v. Fontes (1): Canadian
Pacific Railway Co. v. Parent (2); Walpole v. Canadian
Northern Railway Co. (3); O'Connor v. Wray (4); Cana-
dian National Steamships Co. v. Watson (5); Lieff v.
Palmer (6); Howells v. Wilson (7). Comme on peut le
voir, le droit de la demanderesse h des dommages d6pend
de 1'effet combine du lex loci delicti commissi et du lex fori.

De ces causes, celle qu'il importe surtout de retenir, est
la cause de Canadian National Steamships v. Watson (5),
oii Sir Lyman Duff, alors juge en chef du Canada, a d6fini
la veritable signification du mot "wrongful". Il dit ce qui
suit:-

It is now settled that, in an action brought in the province of Quebec
for damages in respect of personal injuries due to a tortious act com-
mitted outside that province, the plaintiff's right to recover rests upon the

(1) L.R. [18971 2 Q.B. 231
(2) [19171 A.C. 195, at 205
(3) [19231 A.C. 113, at 119

(7) [19361

(4) [19301 S.C.R. 231
(5) 119391 S.C.R. 11, at 13
(6) [19371 Q.R. 63 K.B. 278

Q.R. 69 K.B. 32
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fulfilment of two conditions. These conditions are stated in the following 1944
passage in the judgment of Lord MacNaughton in Carr v. Francis Times -
& Co. (1):- McLEA

V.

"In the first place, the wrong must be of such a character that it PETTIGREW
would have been actionable if committed in England; and. secondly, the TaschereauJ.
act must not have been justifiable by the law of the place where it was -

committed."

"Justifiable" here refers to legal justification; and an act or neglect
which is neither actionable nor punishable cannot be said to be otherwise
than "justifiable" within the meaning of the rule (Walpole v. Canadian
Northern Railway Co. (2).

That this rule prevails in Quebec results from O'Connor v. Wray (3).

Si l'acte que l'on reproche A McLean ne donne pas ou-
verture h une action civile en Ontario, et s'il n'est pas
"punishable" dans cette province, m~me s'il est "wrongful"
dans Qu6bec, alors l'intimbe ne peut pas rdussir.

J'ai dit d6ji que si le quasi-d6lit avait 6ti commis dans
la province de Qu6bec, 1'intim6e aurait pu r6clamer en
vertu de 1'article 1053 C.C. Mais il est certain qu'il n'a
pas 6t6 d6montr6 qu'il existe un recours civil dans Ontario
contre le conducteur b6n6vole, au profit du passager qui
subit des l6sions corporelles comme r6sultat d'un accident.
Au contraire, la loi ontarienne d6nie semblable action, et la
pr6cision du texte ne pr~te A aucune ambiguit6.

La section 47 du Highway Traffic Act se lit ainsi:-
The owner or driver of a motor vehicle, other than a vehicle operated

in the business of carrying passengers for compensation,, shall not be
liable for any loss or damage resulting from bodily injury to, or the
death of any person being carried in, or upon, or entering, or getting on
to, or alighting from such motor vehicle.

Il n'existe done pas de recours civil dans Ontario, mais
l'acte est-il "punishable", et peut-on dire que 1'appelant a
viol6 quelque disposition du Code Criminel ou de 1'Ontario
Highway Traffic Act?

La conduite de 1'appelant ne pr6sente certainement pas
les caract6ristiques d'une offense criminelle, et je ne puis
me convaincre que sa maladresse ou son inhabilit6 r6vilent
les 616ments n6cessaires qui me permettent de qualifier de
crime 1'acte qu'il a pos6. American Automobile Insurance

(1) [19021 A.C. 176, at 182. (2) [19231 A.C. 113.
(3) [19301 S.C.R. 231. -
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1944 Co. v. Dickson (1). Mais, il en est autrement je crois du
McLmN reproche qu'on lui fait qu'il a viol6 un statut provincial,

PT R ce qui fait que son acte 6tait punissable dans 1'Ontario, et
PEMCIREWI

-a par consequent non justifiable. L'article 27 du Highway
TaechereauJ. Traffic Act se lit ainsi:-

Every person who drives a motor vehicle on a highway without due
care and attention or without reasonable consideration for other persons
using the highway shall be guilty of an offence and shall be liable in
the case of the first offence to a penalty of not less than 85 and not
exceeding $50, and in the case of a second or subsequent offence, within
one year of the commission of the first offence, to a penalty of not less
than $10 and not exceeding $100, or to imprisonment for a term not
exceeding one month.

II est vrai que le magistrat de Rockland a acquitt6 l'ap-
pelant d'une accusation port6e en vertu de cet article, mais
cette decision n'a 6videmment pas 1'autorit6 de la "chose
jug6e" et ne peut lier les tribunaux civils. (La Foncicre
Compagnie d'Assurance de France v. Perras (2).) Pour ma
part, je suis d'opinion, comme le juge au procks et la cour
d'appel, que l'appelant n'a pas conduit sa voiture avec le
"due care and attention" que requiert la section 27. Car,
il me semble certain que s'il avait fait preuve du soin voulu
et de l'attention n6cessaire, cet accident aurait t 6vit6.

C'est 6videmment un manque de soin et d'attention que
de conduire comme 1'a fait l'appelant dans les conditions
que j'ai mentionn6es pric6demment, et je ne vois pas com-
ment je pourrais sur ce point diffirer d'opinion avec le
juge de premibre instance et la cour d'appel, dont les juge-
ments me paraissent bien fond6s.

II ne faudrait pas confondre l'article 27 du Highway
Traffic Act avec les dispositions du paragraphe 6 de 1'arti-
cle 285 du Code Criminel. Jusqu'en 1939, le Highway
Traffic Act contenait un article r6dig6 A peu prbs dans les
termes que l'on trouve maintenant au paragraphe 6 de
l'article 285 du Code Criminel, et par cons6quent, ce que
l'on est convenu d'appeler le "reckless driving" n'6tait pas
une offense cr66e par l'autorit6 f6d6rale, mais bien par
l'autorit6 provinciale.

En 1938, cependant, le Code Criminel a incorpor6 dans
'article 285 des dispositions relatives au "reckless driving"

de sorte que cette offense est devenue une offense crimi-
nelle. Elle consiste, comme on le sait, h conduire sur une

(1) [19431 S.C.R. 143, at 150
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route publique un v6hicule h moteur d'une "fagon insens6e 1944
ou d'une manidre dangereuse pour le public", eu 6gard a MCL0N
toutes les circonstances, y compris la nature, 1'6tat et l'uti- V.
lisation du chemin.

TaschereauJ.
En 1939, la l6gislature d'Ontario a en consequence rap- -

pel6 sa propre loi, devenue inop6rante par suite de la
lgislation f6d~rale, et lui a substitu6 l'offense privue a
'article 27 du Highway Traffic Act, que 1'on appelle com-

mun6ment le "careless driving".
II ne fait pas de doute que le degr6 de n6gligence dont il

faut faire preuve pour se rendre coupable en. vertu des
dispositions du Code Criminel, 285, paragraphe 6, est de
beaucoup sup6rieur au degr6 de n6gligence qu'il est n6ces-
saire de prouver, pour que l'acte soit punissable sous la loi
provinciale ohi seul, le manque de soin voulu et d'attention
constitue l'offense. Une disposition semblable h celle que
1'on trouve dans la loi d'Ontario existe en Angleterre (sec-
tion 12, Road Traffic Act, 1930) et a fait 1'objet de com-
mentaires de la part de Lord Atkin, dans la cause de
Andrews v. Director of Public Prosecutions (1). 11 dit
ce qui suit:-

Section 12 of the Road Traffic Act 1930, imposes a penalty for driv-
ing without due care and attention. This would apparently cover all
degrees of negligence.

Je suis d'opinion, qu'il a 6t6 d6montr6 que le demandeur
n'a pas fait preuve de ce soin et de cette attention que re-
quiert Particle 27 du Highway Traffic Act, et qu'en cons6-
quence l'acte qu'il a pos6 et qui a eu pour r6sultat de
causer h l'intimbe des l6sions corporelles graves, est punis-
sable en vertu de la loi d'Ontario, l'endroit oi le quasi-d6lit
est arriv6. Au sens des autorit6s cities plus haut, il est
"wrongful" i. e. "non-justifiable".

II s'ensuit que l'intim6e a 6tabli deux des conditions
n6cessaires pour engager la responsabilit6 de l'appelant.
L'acte qu'elle lui reproche est un quasi-ddlit pour lequel
elle obtiendrait des dommages dans la province de Qu6bec,
s'il 6tait commis dans cette province. Elle a aussi d~mon-
tr6 qu'il est "wrongful" dans Ontario, parce qu'il constitue
une violation d'un statut provincial. L'appelant ne peut
pas 6tre exonor6, et I'appel doit 6tre rejet6 avec d6pens.

(1) [1937] A.C. 576, at 584

79



SUPREME COURT OF CANADA

1944 HUDSON J.-I have had an opportunity of reading the
MCLEAN judgment prepared by my brother Taschereau and agree

V. with him that this appeal should be dismissed with costs
-R for the reasons stated by him, but express no opinion as to

Hudson J. the possibility of a contractual liability of the defendant.

KELLOCK J.-In my opinion, on the basis of the law as
stated by the then Chief Justice of Canada in Canadian
National Steamships Limited v. Watson (1), the respon-
dent was entitled to maintain her action. The negligence
of which she complains is actionable under the law of Quebec
and I think that it was also punishable under the law of
Ontario.

Respondent alleged that her damages were caused,
among other things, by the negligence of the defendant
in
conducting his automobile in a manner contrary to the provisions of
the laws governing the operation of motor vehicles and the dictates
of careful and prudent driving.

The respondent was a gratuitous passenger in the appel-
lant's automobile on a trip from Montreal to Ottawa in
the month of July, 1940 and was injured when the appel-
lant's automobile left the road in the province of Ontario
near Rockland. The accident occurred as the automobile
proceeded down a hill and around a curve. It was rain-
ing at the time. The road was smooth asphalt, and was
not very well banked. As the appellant approached the
hill, there was a large sign confronting him containing the
warning "Drive slowly on wet pavement". A member
of the Ontario provincial police who attended at the scene
of the accident testified that the appellant told him that
he had not seen this. sign. Some distance closer to the
brow of the hill, there was another sign indicating the
existence of the sharp curve. The finding of negligence in
the judgment of the Superior Court is in the following
terms:

The Court considers that when defendant started down a hill at 40
miles per hour on a slippery, greasy road with a sharp turn at the
foot of the hill which required the application of the brakes to slacken
its speed, that he was inviting trouble and that he was .driving his
automobile without due care and attention.

(1) [19391 S.C.R. 11, at 13.
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It was held in the Superior Court and by the Court of 1944
King's Bench on appeal that the appellant had brought M34E
himself within the provisions of section 27 of the High- V.
way Traffic Act, R.S.O. 1937, chapter 288 as amended in KeiWoi J.
1939 by 3 Geo. VI, chapter 20, section 6. This enact-
ment is taken from section 12, subsection (1) of the
Imperial Road Traffic Act 1930, chapter 43 which created
a new and less serious offence than the offence described
in section 11 of the Act, corresponding to subsection (6)
of section 285 of the Criminal Code. In referring to the
offence created by section 11, Lord Atkin in Andrews v.
Director of Public Prosecutions (1), said:

Section 12 of the Road Traffic Act, 1980, imposes a penalty for
driving without due care and attention. This would apparently cover
all degrees of negligence. Section 11 imposes a penalty for driving
recklessly or at a speed or in a manner which is dangerous to the public.
There can be no doubt that this section covers driving with such a
high degree of negligence as that, if death were caused, the offender
would have committed manslaught.er.

In McCrone v. Riding (2) Lord Hewart L.C.J. in dealing
with the offence created by section 12 said:

I think that it is not without significance that the statute uses both
the word "care" and the word "attention". In other words, the driver,
whoever he may be, experienced or inexperienced, must see what he is
about. He must pay attention to the thing he is doing and perceiving
that which he is doing or entering upon, he must do his best and he
must show proper care in the doing of that thing upon which he is
intent.

I see no reason to differ from the courts below in their
view that section 27 of the Act applied.

Evidence was given on behalf of the appellant at 'the
trial that he had been acquitted on a charge of careless
driving under the section, tried in Rockland 2nd of August,
1940. This acquittal, however, does not stand in the way
of a finding in this action that the appellant had com-
mitted an offence under the section: 'La Fonciare Com-
pagnie D'Assurance de France v. Perras (3).

(1) (19371 A.C. 576, at 584. (2) [1938] 1 All. E.R. 157, at 158.
(3) [1943] S.C.R. 165.
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1944 It is therefore not necessary for me to consider the
MCLEAN other ground upon which the respondent seeks to support

V. the judgment.
PE-rlGREW

Kellock J. I would dismiss the appeal with costs.

ESTEY J.-I am of opinion, for the reasons given by
Mr. Justice Taschereau, that this appeal should be dis-
missed with costs.

Appeal dismissed with costs.

Solicitors for the appelant: Bumbray & Carroll.

Solicitors for the respondent: Diplock & Mullally.

1944 ALBERT LAMARRE Es-QUAL. AND
APPELLANTS;"

*Oct. 31, OTHERS (PLAINTIFFS) .........
Nov. 1, 2,

*Dec. 20. AND

ALBERT BIGRAS (DEFENDANT) ..... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Insolvency-Action by trustee to annul deed of sale-Practice and pro-
cedure-Party interested not joined in the proceedings before the
Court-Dismissal of action-Husband and wife-Married woman
appearing as plaintiff-Want of marital authorization-Absolute
nullity-Party to the deed not made defendant or mis-en-cause but
acting as co-plaintiff with trustee-Whether suficient to allow the
Court to adjudicate-Arts. 176, 188, 1082 et seq. C.C.

The appellant Lamarre, acting as trustee to the bankruptcy of an estate
represented by a deceased trader's universal legatees, one of which
unmarried and the other a married woman separated, as to property,
brought an action to annul the sale of an immoveable property by
the legatees to the respondent. The two legatees were joined as co-
plaintiffs, although they took no part in the conclusions taken in
the statement of claim. The husband was a party to the deed of sale
for the purpose of authorizing his wife; but he did not authorize
her to act as plaintiff in the case. The judgment of the Superior
Court, maintaining the appellants' action, was reversed by the
appellate court which held that the want of authorization by the
husband to enable his wife to appear in court constituted a cause
of nullity of the action.

*PRFSENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau, and
Rand JJ.
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Held, affirming the judgment appealed from (Q.R. [1943] K.3. 691) but 1944
on another ground, that the Superior Court could not pronounce the '

nullity of the contract of sale, as one of the contracting parties, i.e. LAMARRE
the husband, had not been called before the Court. La Corporation BiRaM.
de la Paroisse de St. Gervais v. Goulet ([1931] S.C.R. 437). -

The appellants had based their action on three different grounds; but,
before the Court, they urged only one of them, i.e. their right of
action (action paulienne) under article 1032 et seq. C.C.

Held, also, that the appellant Lamarre, in his quality of trustee repre-
senting the creditors, was entitled to bring alone the present action,
as action paulienne; and, therefore, it was immaterial whether the
husband had authorized or not his wife to act as plaintiff, as her
presence as such was entirely unnecessary.

Held, further, that, although the trustee could thus act alone, the appel-
lant's action could not be maintained, as the legatees, as vendors,
have not been made parties to the action as defendants or mises-en-
cause; but, even if their presence as co-plaintiffs could be considered
sufficient to allow the Court to adjudicate on the merits of the case,
the wife would still be acting without the authorization of her hus-
band.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), reversing the
judgment of the Superior Court, D6cary J. and dismissing
the appellants' action.

The material facts of the case and the questions at
issue are stated in the above head-note and in the judg-
ment now reported.

J. P. Lanctot K.C for the appellant.

B. Panet Raymond K.C. and J. P. Lavallie for the
respondent.

The judgment of the Court was delivered by

TASCHEREAU J.-Le demandeur, en sa qualit6 de syndic
A la faillite de feu Dame Catherine Campion, reprisent6e
par Delle Albina Sin6cal et Dame Gertrude Meehan, ses
14gataires universelles, a institu6 des proc6dures devant la
Cour Supirieure de Montreal, pour faire annuler certains
actes intervenus les 18 juin et 8 octobre 1940, devant le
notaire J. H. Savaria.

Le 18 juin 1940, Albina S6n6cal et Dame Gertrude
Meehan, 6pouse s6parie de biens de G6rard Vincent, ont
reconnu que l'intim6 Albert Bigras avait avanc6 un certain

(1) Q.R. [19431 K.B. 691.
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1944 montant d'argent pour payer les dettes de la succession de
LAMARRE feu Dame Catherine Campion, et en consid6ration du fait
BRAs. que ledit Bigras avait administr6 les biens de la succession

TaschereauJ. et avait avanc6 de l'argent pour son bin6fice, elles ont
consenti h vendre au dit Bigras un immeuble situ6 dans la
ville de Montrial, et d6crit h l'acte. Cet immeuble 6tait
hypoth6qu6 en une somme de $7,500.00.

Aucun prix de vente n'est mentionn6 & 1'acte, et le 8
octobre 1940, voulant sans doute le completer, les mimes
parties ont sign6 un nouveau contrat, affectant le m~me
immeuble, dans lequel il est stipul6 que la vente est con-
sentie pour le prix de sept mille cinq cent une piastres
($7,501.00), dont les venderesses ont reconnu avoir regu
une piastre ($1.00) dont quittance. Quant ' la balance
de sept mille cinq cent piastres ($7,500.00), elle 4tait
payable h Delle Aline Thiroux.

M. le juge Dicary, de la Cour Sup6rieure de Montr6al,
a maintenu cette action dirig6e contre l'intim6, et est arriv6
h la conclusion que ces ventes avaient 6t6 faites en fraude
des droits des crdanciers, et qu'elles devaient 6tre annul6es
en vertu des articles 1032 et suivants du Code Civil.

Le demandeur 6s-qualit6, qui s'6tait adjoint Delle Albina
S6n6cal et Dame Gertrude Meehan comme demanderesses,
a invoqu6 trois raisons pour conclure A l'annulation des
actes des 18 juin et 8 octobre 1940. La premibre est que
les droits de succession provinciaux n'6taient pas pay6s au
moment oii la vente a 6t6 consentie; la seconde est que les
venderesses ont 6t6 trompbes par l'intimb vu qu'elles n'ont
pas compris la teneur et la port6e des actes intervenus; et
la troisibme est qu'elle a 6t6 faite en fraude des droits des
cr6anciers. Seul le troisibme motif a 6t6 accueilli par la
Cour Sup6rieure.

Le d6fendeur Bigras inscrivit cette cause devant la
cour d'appel de la province de Quebec qui maintint 1'appel
et rejeta l'action (1). La raison donn6e et soulev6e pour la
premibre fois par la Cour elle-m~me, est que le demandeur
&s-qualit6 poursuivait conjointement avec Albina 86nical
et Dame Gertrude Meehan, et qu'il n'apparait pas que
cette dernibre, qui est I'6pouse s~par6e de biens de G6rard

(1) Q.R. [1943] K.B. 691.
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Vincent, ait t6 autoris6e par son mari A instituer cette 1944
action. Il est admis que ledit G6rard Vincent n'a pas LAMARRE

autoris6 son 6pouse h ester en justice, et qu'il n'a pas 6t BIGRAS.
assign6 comme partie h 1'instance. TascheruJ.

La cour d'appel en est venu h la conclusion que ce d.6-
faut d'autorisation du mari comporte une nullit6 que rien
ne peut couvrir, et qu'en cons6quence, la Cour ne peut
annuler la vente de 1'immeuble faite au d6fendeur par les-
dites Dame Gertrude Meehan et Delle Albina S6n6cal.
Il est donc bon de noter que lorsque la vente de 1'immeuble
en question a t6 faite h l'intim6 Bigras, Vincent, comme il
le fallait, est intervenu h 1'acte de vente pour autoriser son
6pouse.

Devant cette Cour, les appelants, abandonnant les autres
motifs, ont limit6 leur action au recours qui leur serait
conf6r6 par les articles 1032 et suivants du Code Civil.
Cette action en est une qui n'appartient qu'aux cr6an-
ciers, qui seuls peuvent attaquer en leur propre nom les
actes faits par leurs d6biteurs en fraude de leurs droits. En
instituant une semblable action, le demandeur 6s-qualit6
syndic A la faillite agissait comme repr6sentant des cr6an-
ciers, et il avait indiscutablement le droit en cette qualit6
d'instituer les proc6dures telles que modifi6es, afin de faire
entrer dans le patrimoine de la faillite un actif qui en
aurait t6 soustrait frauduleusement. La pr6sence comme
demanderesses de Delle Albina S6n6cal et de Dame Ger-
trude Meehan me semble entibrement inutile, et je suis
d'opinion que le demandeur pouvait seul, en sa qualit6 de
syndic, instituer faction. Les l6gataires universelles de
Dame Campion sont parties h l'acte de vente que 1'on
pr6tend avoir t6 fait en fraude des droits des cr6anciers,
et elles ne sont pas en consequence des tierces personnes h
qui est donn6e, en vertu de Particle 1032, le recours de
"Faction paulienne". Si la pr6sence de ces deux demande-
resses n'est pas n6cessaire, il s'ensuit logiquement qu'il est
indiff6rent que Vincent ait ou non autoris6 son 6pouse h
instituer la pr6sente action.

Cependant, 1'action telle que libell6e- demande 1'annu-
lation des actes intervenus entre les deux l6gataires de
Dame Catherine Campion et I'intim6 Bigras, les 18 juin
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1944 et 8 octobre 1940. Elle vise A faire mettre de c8t6 in toto
~m ces deux actes en question, et elle doit en cons6quence 6tre

V. dirig6e contre toutes les parties A 1'acte, qui ont int6rt
- A tre assignees devant la Cour pour y d6fendre leurs droits.

TascheresuJ.II existe une jurisprudence constante A cet effet, et qu'il
est inutile de citer ici au long. Qu'il suffise de rappeler la
cause de La Corporation de la Paroisse de St-Gervais
v. Goulet (1).

Or, dans le pr6sent cas, Albina S6n6cal et Gertrude
Meehan ne sont .pas d~fenderesses ni mises-en-cause, et il
s'ensuit que la nullit6 de 1'acte ne peut pas 6tre prononcee.

On a argument6 qu'il n'est pas nicessaire que Delle
S6n6cal et Dame Meehan soient en cause, vu qu'elles appa-
raissent comme demanderesses A Faction, et que ceci est
suffisant pour permettre A la Cour de juger de la validit6
des actes intervenus.

Je ne puis accepter cette presentation, car mime si elle
6tait juste, Dame Gertrude Meehan est irr6gulibrement
demanderesse, vu que son mari ne 1'a pas autoris6e A ins-
tituer des proc6dures et n'est pas partie A l'action. C'est
en vain 6galement qu'on a soutenu que la vente peut tre
annul~e pour partie. Il s'agit dans le pr6sent cas d'un
immeuble entier, et le transport argu6 de nullit6 doit 6tre
rescind6 pour le tout ou subsister pour le tout, car, comme
le dit M. le juge Pr6vost, la Cour ne peut imposer A l'une
des parties un contrat qui ferait 1'intim6 propridtaire d'une
moiti6 indivise de 1'immeuble.

Il est presque inutile de rappeler que l'autorisation du
mari 6tait essentielle dans la pr~sente cause. Dans les cas ofi
elle est n6cessaire, cette absence d'autorisation comporte
une nullit6 absolue que rien ne peut couvrir. L'article 176
du Code Civil est A l'effet qu'une femme maribe ne peut
ester en jugement sans l'autorisation ou l'assistance de son
mari, quand meme elle serait non commune ou marchande
publique. Quant A la femme mari6e spar6e de biens, elle
ne peut non plus ester en justice sauf, dit le Code, dans le
cas privu par le dernier alinia de Particle 177 C.C. Le
dernier alin6a de cette article est A l'effet que si une femme
maribe est s6parie de biens, sa capacit6 d'agir civilement
est d6termin6e par les articles 210 et 1422 C.C. Or, si

(1) [1931] S.C.R. 437
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l'on r4fire A l'article 210 C.C., on voit que la s6paration de 1944

biens rend la femme capable de tous les actes de la vie L.MAII1
civile, et supprime la nicessit4 de l'autorisation maritale B a4s
et judiciaire. Enfin, l'article 1422 C.C. dit que la femme
maride ne peut sans autorisation, ali6ner ses immeubles. TaschereauJ.

Or, dans le cas qui nous occupe, il fallait h Dame Meehan
l'autorisation de son mari, qu'elle a d'ailleurs obtenue pour
vendre l'immeuble en question A l'intim6 Bigras. II me
semble impossible de soutenir qu'il ne lui faut pas 6gale-
ment cette m8me autorisation, dans un procks oil l'on
demande d'an6antir l'acte de vente qu'elle a consenti, avec
cette autorisation n6cessaire.

L'action ne peut donc pas r6ussir, et A cause de cette
conclusion odt j'arrive, il me semble inutile de discuter les
autres questions qui ont t4 soulev6es.

Je rejetterais l'appel avec d~pens.

Appeal dismissed with costs.

Solicitors for the appellants: Lanctot & Hamelin.

Solicitor for the respondent: J. P. Lavallie.
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Taxation-Companies-Company selling its assets to another company
-Payment by latter by allotment and issue of shares in it to trustee
for shareholders of the vendor company-Liability of vendor com-
pany to tax under The Security Transfer Tax Act, 1989, Ont. (1989,
c. 45)-Secs. 1 (b), S (a), 5 (1) (b), 19 (c) of the Act, and Regu-
lation 26 made under the Act.
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1944 The Security Transfer Tax Act, 1989, Ont. (1939, c. 45), imposes a tax,
payable by the vendor, transferer or assignor, "upon every change of

CHINA CLAY ownership consequent upon the sale, transfer or assignment" of a
I/r. "security" (defined by the Act to include any share of capital stock

V. issued by any company), and authorizes regulations "determining
HEPBURN what constitutes a sale, transfer or assignment within the meaning

of this Act." By regulation 26, "if any company * * * makes dis-
tribution of or assigns to its shareholders assets consisting of tax-
able securities such distribution or assignment shall be deemed to
constitute a sale, transfer or assignment of such securities within the
meaning of the Act". By s. 5 (1) (b) of the Act, the allotment by
a company "of its shares in order to effect an issue thereof" shall not
be subject to the tax.

Appellant, a company, by an agreement sold its assets to another com-
pany, part of the consideration being payment by the latter of a
sum to be satisfied by the allotment and issue by the purchasing
company of 144,950 shares of its capital stock to shareholders of
appellant pro rata. Appellant was to surrender its charter as soon as
possible. In accordance with the agreement, the directors of the
purchasing company allotted the shares to a trustee for the share-
holders of appellant to be distributed among such shareholders, de-
livery of certificates of shares in the purchasing company to be made
on surrender for cancellation of certificates of shares in appellant.

Held: Appellant was liable to the tax imposed by said Act. (Rand and
Kellock JJ. dissented).

Per Kerwin J.: The effect in law of the agreement and other proceedings
(keeping in mind the distinction between a share and the certificate
of the share) was that appellant became owner of the shares and
(within the meaning of the Act and regulation 26) transferred or
assigned them to its shareholders, and consequent upon that transfer
or assignment there was a change of ownership from appellant to its
shareholders. In contemplation of law there were two transactions,
one between the two companies and the other between appellant and
its shareholders.

Per Hudson J.: The shares went to appellant's shareholders because, as
such shareholders, they were entitled by law to the proceeds of the
sale of appellant's assets. Under all the circumstances, it should be
held that the purchasing company in making the distribution of
shares did so on behalf of appellant, and that this in fact amounted
to a distribution of taxable assets by appellant within the meaning
of regulation 26.

Per Taschereau J.: In determining whether appellant was liable for the
tax, the substance and not the form of the transaction must be con-
sidered. In substance what was done was, issue of the shares in ful-
filment of the purchasing company's obligation to appellant, and
distribution, out of those shares, of appellant's assets (in contempla-
tion of its voluntary liquidation) in fulfilment of appellant's obliga-
tion to its shareholders. That was what was covered by the procedure
followed, and the direction to the purchasing company to issue the
shares to appellant's shareholders did not change what was done in
substance; this mere delegation did not affect or alter the legal rela-
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tions existing between the parties. The absence of actual delivery 1944
and change of possession of certificates of shares by the purchasing _-_
company to appellant and by appellant to its shareholders-a purely CANADA

compay ~ .CHINA CLAY
physical formality, which is merely the evidence, and not a consti- LTD.
tuting factor of the rights of the shareholders-is irrelevant and has v.
no bearing on the ownership of the shares; there was a legal change HEPaURN
of ownership of the shares, which is what is taxable under the Act.

Per Rand and Kellock JJ. (dissenting): The shares were never "issued"
prior to their issue to the shareholders of appellant or to the trustee
for them, and, therefore, there was no transfer or assignment or
change of ownership thereafter to which the tax could attach. Appel-
lant was never a shareholder of the purchasing company in respect to
these shares; its only right under the agreement was to call for issue
to third persons, namely, its own shareholders. Once given that
the agreement constituted a real transaction, as to which no question
was raised, its contents determined the legal rights of the parties
thereto, and they were entitled to have the transaction take the
form which it did take (Partington v. Attorney-General, L.R. 4 H.L.
100, at 122; Maclay v. Dixon, [19441 1 All E.R. 22, at 23; Inland
Revenue Commissioners v. Duke of Westminster, [1936] A.C. 1, at
19, 24 et seq., 28, 31, cited. Swan Brewery Co. Ltd. v. The King,
[19141 A.C. 231, discussed and distinguished).

APPEAL by the defendant from the judgment of the
Court of Appeal for Ontario dismissing the defendant's
appeal from the judgment of Mackay J. against it for a
tax claimed by the plaintiff under The Security Trans-
fer Tax Act, 1989, Ontario (1939, c. 45).

By an agreement between the defendant and another
company, both incorporated under the Companies Act
of Canada, the defendant sold all its assets to the other
company (hereinafter sometimes called the purchasing
company). The purchasing company, besides assuming
two existing hypothecs, was to pay a net amount of
$1,220,479, to be satisfied by the allotment and issue by
the purchasing company of 144,950 shares of its capital
stock to the shareholders of the defendant pro rata. The
directors of the purchasing company passed a by-law
(subject to confirmation by its shareholders) authoriz-
ing the execution and carrying out of the agreement and
directing allotment and issue of the 144,950 shares to the
shareholders of the defendant or to the trustees for said
shareholders, and subsequently passed a resolution allot--
ting the shares to a certain trust company as trustee for
the shareholders of the defendant to be distributed by said
trustee among the shareholders of the defendant so that

25679-3
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1944 each shareholder of the defendant would receive one share
CANADA of the capital stock of the purchasing company for each

Cm' CA two shares of the capital stock of the defendant held by
V. such shareholder, and authorizing and directing the said

HEPBURN
-U trust company upon surrender up for cancellation by any

shareholder of the defendant of his share certificate or
certificates representing shares of the capital stock of the
defendant, to deliver to such shareholder a certificate or
certificates representing one share of the capital stock
of the purchasing company for each two shares repre-
sented by the certificate or certificates so surrendered.
Further details of the agreement, etc., appear in the
reasons for judgment now reported.

The plaintiff, as Treasurer of the Province of Ontario
and suing on behalf of His Majesty the King in right of
the Province of Ontario, sued the defendant, claiming a
declaration by the Court that the said issue and allot-
ment of shares to the shareholders of the defendant was
a change of ownership under The Security Transfer Tax
Act, 1939, Ontario (1939, c. 45), a declaration that the
said allotment and issue of shares was subject to tax
under said Act, and an order directing the defendant to
pay to the plaintiff the sum of $1,449.50 plus the penal-
ties provided by the Act. The defendant denied that
there was any tax imposed by the Act on the transac-
tion.

The matter came before the Court by way of special
case on the following question or questions: (1) Was the
said allotment of 144,950 shares of its capital stock by
the purchasing company an allotment in order to effect
an issue thereof within the meaning of s. 5 of said Act?
If the Court should be of opinion in the. affirmative, then
judgment should be for defendant, dismissing the action
with costs; but if the Court should be of opinion in the
negative, then there was the further question, (2) Was
the said allotment and issue of 144,950 shares of its capi-
tal stock by the purchasing company a transfer of shares
within the meaning of s. 2 of said Act and Regulation 26
of the Regulations passed pursuant to said Act and as such
subject to transfer tax? If the Court should be of opinion
in the affirmative, then there should be judgment for the

g0o [1945
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plaintiff for $1,499.50 with costs; if the Court should be 1944

of opinion in the negative, then there should be judgment CANADA
CHINA CLAYfor defendant, dismissing the action with costs. LmTD.

The relevant provisions of the Act and the said Regu- V.
lation 26 are sufficiently set out in the reasons for judg- HEPSuRN

ment now reported.

The case was heard by Mackay J. who, at conclusion
of the hearing, gave judgment for the plaintiff, holding
that there was "in substance, in effect a transfer within
the contemplation of" the Act. An appeal to the Court
of Appeal for Ontario was dismissed (no written reasons
being given). Special leave to appeal to this Court was
granted by the Court of Appeal for Ontario.

S. H. Robinson for the appellant.

C. R. Magone K.C. for the respondent.

KERWIN J.-The sole point for determination raised by
the parties to this litigation is whether the appellant,
Canada China Clay, Limited, is liable to the respondent,
the Treasurer of the Province of Ontario, for a tax and
penalties under the provisions of the Ontario Security
Transfer Tax Act, 1939, and No. 26 of the regulations
made by the Lieutenant-Governor in Council in pursu-
ance thereof. So far the appellant has met with no suc-
cess, as the action of the plaintiff, respondent, was
sustained by the trial judge and an appeal therefrom
was dismissed by the Court of Appeal for Ontario. In
my opinion, the Courts below were right in so deciding.

By section 2 of the Act:- -
There shall be imposed, levied, collected and paid to His Majesty

for the uses of Ontario, a tax,-

(a) upon every change of ownership consequent upon the sale,
transfer or assignment of a security made or carried into effect
in Ontario;

By section 1 (b):-
Security shall include,-

(i) any share of capital stock or debenture stock and any bond
or debenture issued by any association, company, corporation or gov-
ernment;

25679-31
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1944 Section 19 (c) enacts:-
CANADA The Lieutenant-Governor in Council may make regulations,-

CHINA CLAY (c) determining what constitutes a sale, transfer or assignment

V. within the meaning of this Act;
HEPBuRN

Kerwin J. Regulation 26 reads as follows:-
- If any company, corporation, association or syndicate for any

reason, makes distribution of or assigns to its shareholders assets consist-
ing of taxable securities such distribution or assignment shall be deemed
to constitute a sale, transfer or assignment of such securities within the
meaning of the Act.

By a written agreement, the appellant sold and Canada
China Clay and Silica, Limited, purchased all the busi-
ness, undertaking, goodwill and corporate franchise of the
vendor, and all of its movable and immovable property,
cash on hand and accounts receivable. In consideration
of the transfer, the purchaser agreed, in addition to assum-
ing two hypothecs, to pay the vendor certain specified
sums of money, less the vendor's liabilities, other than its
capital stock,
leaving a net amount of one million two hundred and twenty thousand
four hundred and seventy-nine dollars ($1,220,479.00), the whole to be
satisfied by the allotment and issue by the purchaser of one hundred and
forty-four thousand nine hundred and fifty (144,950) shares without nom-
inal or par value of the capital stock of the purchaser as fully paid and
non-assessable shares to the shareholders of the vendor pro rata. to the
number of shares of the vendor held by each of its shareholders.

This agreement was authorized by a by-law of the direc-
tors of Canada China Clay and Silica, Limited, which also
authorized and directed its directors to allot and issue the
144,950 shares to the shareholders of Canada China Clay,
Limited, or to the trustees for those shareholders. Pur-
suant to the by-law and agreement the -directors of Canada
China Clay and Silica, Limited, allotted the shares to
Chartered Trust and Executor Company as trustee for the
shareholders of the appellant, to be distributed by the
trustee among such shareholders so that each would receive
one share of the capital stock of Canada China Clay and
Silica, Limited, for each two shares of the capital stock of
the appellant held by such shareholder.

What was the effect in law of these proceedings? The
appellant sold its assets and the consideration therefor was
the 144,950 shares of the capital stock of Canada China
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Clay and Silica, Limited. Having been allotted and issued 1944

by the directors of the latter company, these shares are a CANADA

"security" as defined by section 1 (b) of the Act. Although C LDc

allotted and issued direct to a trustee for the shareholders V.
IHEPBURN

of the appellant, once the distinction between a share of -

capital stock of a company and the certificate of such share Kerwin J.
is borne in mind, I am unable to agree with the conten-
tion that the appellant did not become the owner of these
shares. Whatever question might have arisen as to whether
the distribution by the appellant to its shareholders of
assets consisting of taxable securities was a transfer or
assignment under section 2 (a) of the Act, appears to me
to be set at rest by regulation 26 which did not go beyond
the terms of section 19 (c) of the Act. This being so,
there was a change of ownership from the appellant to
its shareholders consequent upon the transfer or assign-
ment of the shares of the purchasing company. In one
sense while there was but one transaction, in contempla-
tion of law there were two transactions, one between the
two companies and the other between the appellant and
its shareholders.

It was argued that the appellant was not subject to the
tax in view of the provisions of section 5 (1) (b) of the
Act, which so far as is material reads as follows:-
The following transactions shall not be subject to the tax'imposed by
this Act,-

(b) the allotment by an association, company or corporation of its
shares in order to effect an issue thereof.

The short answer to that contention, in my view, is
that no claim is made to a tax upon the allotment by
Canada China Clay and Silica, Limited, of its shares.

The appeal should be dismissed with costs.

HUDSON J.-I agree that this appeal should be dis-
missed with costs and have very little to add to what
has been said by my brothers Kerwin and Taschereau.

The appellant company sold its undertaking and en-
tire assets to Canada China Clay and Silica Ltd. The
consideration for this sale was the assumption by the
purchaser of the outstanding obligations of the appel-
lant and a sum of $1,220,479 which was to be satisfied by
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1944 the allotment and issue by the purchaser of 144,950
CANADA shares of its capital stock to the shareholders of the

CHINA CLAY
LDc appellant pro rata. The appellant agreed to surrender

v. its charter as soon as possible and, in order to insure the
EPBURN fulfilment of the agreement notwithstanding the disso-

Hudson, J lution, the appellant appointed the purchaser "its true
and lawful attorney for it and in its name, place and
stead to execute and deliver all" deeds, transfers, etc., of
the undertaking, property and assets of the appellant in
favour of the purchaser, etc.

The assets were duly conveyed by the appellant to
the purchaser and thereupon the directors of the pur-
chasing company allotted the shares in question to the
Chartered Trust and Executor Company as trustee for
the shareholders of the appellant, to be distributed by
said trustee among the said shareholders, one share of
the capital stock of the purchaser for each two shares
held by such shareholder for the appellant company.
It further provided that the certificates should be issued
to such shareholders upon surrender for cancellation of
the shares which were held in the appellant company.

In the result, the entire proceeds of the sale by the
appellant came to its shareholders in the form of share
certificates in the purchasing company.

To fulfill its undertaking in the agreement for sale
the appellant was bound to surrender its charter as soon
as possible. *In order to effect a legal surrender it was
necessary for it to comply with the provisions of section
29 (1) (a) of the Dominion Companies Act, 1934, which
provides as follows:

29. (1) The charter of a company may be surrendered if the com-
pany proves to the satisfaction of the Secretary of State

(a) that it has no assets and that any assets owned by it imme-
diately prior to the application for leave to surrender its
charter have been divided rateably amongst its shareholders
or members; * * *

The delivery of share certificates in the purchasing
company was made conditional on surrender for cancel-
lation of the certificates in the appellant company.

All these proceedings appear from the record to have
been almost contemporaneous and to be merely steps
in a single transaction.
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The shares in question went to the shareholders of the 1944
appellant because they were shareholders of that com- CANADA

pany and as such entitled by law to the proceeds of the cim.cur
sale of that company's assets. -

HEPBURN
Under all of these circumstances, in my opinion it H-s J.

should be held that the purchasing company in making -

the distribution of shares did so on behalf of the appel-
lant, and that this in fact amounted to a distribution of
taxable assets by the appellant within the meaning of
Regulation 26.

TASCHEREAU J.-On the 17th of September, 1941, the
appellant,. Canada China Clay, Limited, sold all its assets
to Canada China Clay and Silica, Limited.

In consideration of this sale, the purchaser agreed to
pay to the vendor $504,426.89 for the -mine buildings,
plant and equipment; $195,868.88 in respect of the amount
spent by the vendor in the exploration and development
of its mine properties; $31,211.44 for current assets;
$1,000,000 for mine properties, less $511,028.21, amount
of liabilities, making a grand total of $1,220,479. This
sum was payable by the allotment and issue by the pur-
chaser of 144,950 shares without nominal or par value of
its capital stock, as fully paid and non-assessable, to the
shareholders of the vendor.

The agreement entered into was ratified by the directors
and shareholders of the respective companies, and, at a
later date, the directors of the Canada China Clay and
Silica, Limited, were authorized and directed to issue 144,-
950 shares of its capital stock to the shareholders of the
Canada China Clay, Limited, or to the trustees for said
shareholders.

No tax was paid by the vendor company under The
Security Transfer Tax Act, 1939, in respect of the allot-
ment and issue of these shares, and the Treasurer of the
Province of Ontario, therefore, brought action against the
appellant in which he claimed a declaration by the Court
that the said issue and allotment of shares direct to the
shareholders of Canada China Clay, Limited, is a change
of ownership under the Act, that said allotment and issue
of shares is subject to tax under the Security Transfer Tax
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1944 Act, and an order directing the defendant-appellant to pay
CANADA the sum of $1,449.50, plus the penalties provided by the

CHI CLAY Act.

v. The contention of the defendant is that the agreement
- entered into with the Canada China Clay and Silica, Limi-

TaschereauJ~ted, to allot and issue 144,950 shares of its capital stock,
did not in any way constitute a change of ownership within
the meaning of the Security Transfer Tax Act, and that
the transaction is not subject to any tax imposed by the
Act.

The action was maintained and the judgment of Mr.
Justice Mackay was unanimously confirmed by the Court
of Appeal.

The relevant sections of the Security Transfer Tax Act
are the following:-

1. In this Act,-
(b) "Security" shall include,-

(i) any share of capital stock or debenture stock and any
bond or debenture issued by any association, company,
corporation or government;

2. There shall be imposed, levied, collected and paid to His Majesty
for the uses of Ontario, a tax,-

(a) upon every change of ownership consequent upon the sale, trans-
fer or assignment of a security made or carried into effect in
Ontario;

4. The tax imposed by this Act shall be payable in security trans-
fer tax stamps or cash by the vendor, transferor, assignor or, in the
case of transfers and deliveries referred to in clauses c and d of section
2, by the person, company, corporation, bank or trust company mak-
ing delivery.

5. (1) The following transactions shall not be subject to the tax
imposed by this Act,-

(b) the allotment by an association, company or corporation of its
shares in order to effect an issue thereof.

19. The Lieutenant-Governor in Council may make regulations,-
(c) determining what constitutes a sale, transfer or assignment with-

in the meaning of this Act;
REGULATION 26.

If any company, corporation, association or syndicate for any rea-
son, makes distribution of or assigns to its shareholders assets con-
sisting of taxable secuirities such distribution or assignment shall be
deemed to constitute a sale, transfer or assignment of such securities
within the meaning of the Act.

In order to determine if the appellant is bound to pay
the amount of tax which is claimed, the substance and
not the form of the transaction must be considered. It
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is quite true that under the Act (section 5, paragraph 1944

(b) ), the allotment of shares by a company, in order to CANADA

effect an issue thereof, is exempt from taxation, and the CmD CLA
form with which the transaction has been clothed would v.
at first sight create the impression that there has been EPBURN

no transfer of shares. Taschereau J.

But I do not think that this is the situation. In sell-
ing its assets to the Canada China Clay and Silica, Limi-
ted, the appellant was entitled to receive 144,950 shares
without nominal or par value. That was the considera-
tion for the sale, as these shares represented the purchase
price paid for the property of the appellant company.
If the Canada China Clay and Silica, Limited, had not
fulfilled its obligation to allot, issue and deliver such
shares, the appellant would have been entitled to bring
action to compel it to do so.

Normally, the shares should have been issued to the
appellant, which was the party entitled to them, and
they would have become a part of its assets, available
for distribution to its shareholders, in the event of a vol-
untary liquidation, which was then contemplated. These
operations really involved two transactions, the first be-
tween the two companies, and the second, between the
appellant and its shareholders.

The direction given to the purchaser to issue these
shares to appellant's shareholders did not change the sub-
stance of these two independent transactions, and this
mere delegation of payment did not affect or alter the
legal relations existing between both parties. The pro-
cedure followed, in reality covered these two transactions,
and as a result of the single operation that has taken
place, two different obligations have been fulfilled. The
Canada China Clay and Silica, Limited, has paid its debt
to the appellant, and the latter, out of these shares, has
distributed its assets to its shareholders.

There was no actual delivery and change of possession
of a certificate of shares by the Canada China Clay and
Silica, Limited, to the appellant and by the latter to its
shareholders; but the absence of this purely physical
formality, which is merely the evidence, and not .a con-
stituting factor of the rights of the shareholders, is irre-
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1944 levant, and has no bearing whatever on the ownership of
CANADA these shares. In fact, there was no transfer of a certi-

CmIcA ficate of shares, but there was a legal change of owner-
VE ship, and this is precisely what is taxable under the Act

H U (section 2, paragraph a).
TaschereauJ. I believe that the appellant cannot escape the payment

of the tax, and that the appeal should be dismissed with
costs.

The judgment of Rand and Kellock JJ., dissenting, was
delivered by

KELLOCK J.-This is an appeal from an order of the
Court of Appeal for Ontario affirming the judgment at
trial in favour of the respondent in an action brought
by the latter for a declaration that a certain transaction
fell within the provisions of The Security Transfer Tax
Act, 1989 (chapter 45), and for the recovery of certain
taxes consequent thereon. The parties submitted a special
case for the opinion of the Court from which it appears
that by an agreement dated the 17th of September, 1941,
between the appellant as vendor and Canada China Clay
and Silica, Limited, as purchaser, it was provided that the
latter should purchase the assets of the former upon cer-
tain terms. The important clause in the agreement is 3
(a), which reads as follows:

3 (a) To pay to the Vendor the sum of Five Hundred and Four
Thousand Four Hundred and Twenty-Six Dollars and Eighty-nine Cents
($504,426.89) for the mine buildings, plant and equipment of the Vendor
and One Hundred and Ninety-five Thousand Eight Hundred and Sixty-
eight Dollars and Eighty-eight Cents (8195,868.88) in respect of the
amount spent by the Vendor in the exploration and development of its
mining properties and Thirty-one Thousand Two Hundred and Eleven
Dollars and Forty-four Cents (831,211.44) for current assets of the Vendor
and in addition the sum of One Million Dollars ($1,000,000.00) for the
mining properties and all other assets of the Vendor less Five Hundred
and Eleven Thousand and Twenty-eight Dollars and Twenty-one Cents
($511,028.21) being the amount of the liabilities of the Vendor other than
its Capital Stock, leaving a net amount of One Million Two Hundred
and Twenty Thousand Four Hundred and Seventy-nine Dollars (81,200,-
479.00), the whole to be satisfied by the allotment and issue by the Pur-
chaser of One Hundred and Forty-four Thousand Nine Hundred and
Fifty (144,950) shares without nominal or par value of the Capital Stock
of the Purchaser as fully paid and non-assessable shares to the Share-
holders of the Vendor pro rata to the number of shares of the Vendor
held by each of its Shareholders;
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The execution of this agreement by the purchasing com- 1944

pany was authorized by by-law of the directors of the com- CANADA

pany, paragraph 2 of which provided as follows: CHI.DL
2. That under and pursuant to the terms of such Agreement upon V.

the approval of this By-law by the Shareholders, the Directors be and
are hereby authorized and directed to allot and issue One Hundred and Kellock J.
Forty-four Thousand Nine Hundred and Fifty (144,950) shares without -

nominal or par value of the Capital Stock of this Company as fully paid
and non-assessable shares to the Shareholders of Canada China Clay,
Limited, or to the Trustees for said Shareholders.

Subsequent to the execution of the agreement, a resolution
was passed by the directors of the purchasing company
allotting the shares to a trust company as trustee for the
shareholders of the appellant company to be distributed
pro rata in accordance with their shareholdings in the
appellant.

The learned trial judge held that the transaction was
subject to tax as being a transfer within the Act. The
appeal to the Court of Appeal was dismissed, no written
reasons being given.

By section 1 (b) of the Act, it is provided that "'security'
shall include (i) any share of capital stock or debenture
stock and any bond or debenture issued by any * * * com-
pany". Section 2 (a) is the taxing section. It provides
for a tax upon "every change of ownership consequent
upon the sale, transfer or assignment of a security made
or carried into effect in Ontario". By section 4, it is pro-
vided that the tax is payable by the vendor, transferor or
assignor. By section 19, the Lieutenant-Governor in Coun-
cil is authorized to make regulations determining what
shall constitute a sale, transfer or assignment within the
meaning of the Act. Under the authority of this section,
regulations were passed including regulation 26 as follows:

If any company * * * for any reason, makes distribution of or
assigns to its shareholders assets consisting of taxable securities such dis-
tribution or assignment shall be deemed to constitute a sale, transfer or
assignment of such securities within the meaning of the Act.

For the appellant, it is contended that there was no
"change of ownership" of any "issued" shares at all and
that section 2, by reason of the definition of "security", ap-
plies only to a change of ownership of shares already issued.
Appellant argues that, upon well settled principles, unless
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1944 the transaction can be brought within the fair intendment
CANADA of the legislation, having regard to the language employed,

CHINA CLY the respondent must fail. Counsel for the respondentLTD.
V. admits, as perforce he must, that in the form in which the

HEPBURN
E transaction is found, it is not caught by the language of the

Kellock J. statute, but he argues that it is the substance of the
transaction which must be looked at and he contends
that the substance- of the transaction here in question
is a sale by the appellant of its assets for shares in the
purchasing company and a distribution by the appel-
lant of those shares to its shareholders. In his factum,
he says: "It is submitted that a company cannot by the
mere expedient of changing the form but not the sub-
stance of a transaction escape taxation".

It may be granted at once that had the transaction
now in question taken a form other than that which it did
take, namely the issue of the shares to the vendor, the
appellant company, and the distribution of such shares
to the shareholders of the appellant, it would clearly have
fallen within the provisions of regulation 26 and, even
without that regulation, within the language of section
2 (a) itself. The transaction, however, did not assume
that form.

Lord Cairns in his oft quoted judgment in Partington
v. Attorney General (1) said:

I am not at all sure that, in a case of this kind-a fiscal case-form
is not amply sufficient; because, as I understand the principle of all
fiscal legislation, it is this: If the person sought to be taxed comes
within the leter of the law he must be taxed, however great the hard-
ship may appear to the judicial mind to be. On the other hand, if the
Crown, seeking to recover the tax, cannot bring the subject within the
letter of the law, the subject is free, however apparently within the
spirit of the law the case might otherwise appear to be. In other
words, if there be admissible, in any statute, what is called an equitable
construction, certainly such a construction is not admissible in a taxing
statute, where you can simply adhere to the words of the statute.

In giving the judgment of the Court in Maclay v.
Dixon (2) Scott L.J. said at page 23:

In my opinion, they were both entitled so to arrange the matter,
as not to attract the control of the Acts, or, putting it positively, as to
prevent the Acts from applying. If the actual transaction was not
within the Acts, it made no legal difference that the parties had in-
tentionally kept it out of the Acts.

(1) (1869) L.R. 4 H.L. 100 at 122.
(2) [1944] 1 All E.R. 22.
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In the case at bar then, the Crown must show a trans- 1944

fer involving a change of ownership of a "security" with- CANADA
CHINA CLAin the meaning of the Security Transfer Tax Act. Having c TDL

regard to what the Act states is a security, the burden V.
upon the Crown is to show in the first place that the -

shares in question were issued, and in the second place Rellock J.

that subsequently there was a transfer of the shares to
a new owner.

The first question which arises, then, is as to when
the shares in question became "issued" shares within the
meaning of the Act. In order that a share may be
issued, it must be issued to somebody who is a share-
holder. In my opinion, the shares in question were never
"issued" at any time prior to their issue to the sharehold-
ers of the appellant company or to the trustee for them,
and, therefore, there was no transfer or assignment or
change of ownership thereafter to which the tax could
attach. The respondent does not seek to make any point
with respect to any question of transfer as between the
trustee for the shareholders and the shareholders them-
selves no doubt because there would be no change of
ownership as between such trustee and the shareholders
who would be the beneficial owners.

The appellant company was never at any time a share-
holder of the purchasing company in respect to these
shares. It never had any right under the agreement in
question except the right to call for the issue of these
shares to third persons, namely, its own shareholders.
Once given that the agreement constituted a real trans-
action, and there is no question raised with regard to this,
its contents determine the legal rights of the parties there-
to and the only legal right of the appellant, as above
pointed out, on the document was the right already men-
tioned.

In Inland Revenue Commissioners v. Duke of West-
minster (1), Lord Russell of Killowen said:

The Commissioners and Finlay J. took the opposite view on the
ground that (as they said) looking at the substance of the thing the
payments were payments of wages. This simply means that the
true legal position is disregarded, and a different legal right and lia-

(1) [19361 A.C. 1 at 24.
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1944 bility substituted in the place of the legal right and liability which the
parties have created. I confess that I view with disfavour the doctrine

CANADA
CHINA CLAY that in taxation cases the subject is to be taxed if, in accordance with a

IrD. Court's view of what it considers the substance of the transaction, the
v. Court thinks that the case falls within the contemplation or spirit of the

HEPBURN statute. The subject is not taxable by inference or by analogy, but only

Kellock J. by the plain words of a statute applicable to the facts and circum-
stances of his case.

Lord Russell then referred to what was said by Lord
Cairns in Partington v. Attorney General already cited
above, and proceeded:

If all that is meant by the doctrine is that, having once ascertained
the legal rights of the parties, you may disregard mere nomenclature and
decide the question of taxability or non-taxability in accordance with
the legal rights, well and good. That is what this House did in the
case of Secretary of State in Council of India v. Scoble (1); that and
no more. If, on the other hand, the doctrine means that you may
brush aside deeds, disregard the legal rights and liabilities arising under
a contract between parties, and decide the question of taxability or non..
taxability upon the footing of the rights and liabilties of the parties
being different from what in law they are, then I entirely dissent
from such a doctrine.

The substance of the transaction between Allman and the Duke is,
in my opinion, to be found, and to be found only, by ascertaining their
respective rights and liabilities under the deed, the legal effect of which
is what I have already stated.

Lord Tomlin dealt with the same point at page 19 as
follows:

Apart, however, from the question of contract with which I have
dealt, it is said that in revenue cases there is a doctrine that the Court
may ignore the legal position and regard what is called "the sub-
stance of the matter," and that here the substance of the matter
is that the annuitant was serving the Duke for something equal to his
former salary or wages, and that therefore, while he is so serving, the
annuity must be treated as salary or wages. This supposed doctrine
(upon which the Commissioners apparently acted) seems to rest for
its support upon a misunderstanding of language used in some earlier
cases. The sooner this misunderstanding is dispelled, and the supposed
doctrine given its quietus, the better it will be for all concerned, for the
doctrine seems to involve substituting "the incertain and crooked cord
of discretion" for "the golden and streight metwand of the law." Every
man is entitled if he can to order his affairs so as that the tax attach-
ing under the appropriate Acts is less than it otherwise would be. If
he succeeds in ordering them so as to secure this result, then, however
unappreciative the Commissioners of Inland Revenue or his fellow
taxpayers may be of his ingenuity, he cannot be compelled to pay an
increased tax. This so-called doctrine of "the substance" seems to
me to be nothing more than an attempt to make a man pay notwith-
standing that he has so ordered his affairs that the amount of tax
sought from him is not legally claimable.

(1) [1903] A.C. 299.
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I refer also to the judgment of Lord MacMillan at page 194
28, as well as to the judgment of Lord Wright at page 31 as CANADA

follows: CHIDAY
And once it is admitted that the deed is a genuine document, there V.

is in my opinion no room for the phrase "in substance." Or, more cor- HEBURN

rectly, the true nature of the legal obligation and nothing else is "the Kellock J.
substance." I need not develop this point, as I agree with what has -
been said by my noble and learned friends, Lord Tomlin and Lord
Russell of Killowen.

The shares in question herein were issued pursuant to
the resolution of the directors, Exhibit C, which allotted
the shares to the trustee for the shareholders of the appel-
lant company to be distributed among them in a certain
proportion. Whether a shareholder in the appellant com-
pany could be made a shareholder in the purchasing com-
pany against his will, or whether he does not become such
until he has taken effective steps to accept the shares to
which he is entitled, need not be decided on this appeal.
In my view, the appellant company at least, never be-
came a shareholder and never had any shares issued to
it. It was, therefore, never in a position to distribute or
transfer or assign the shares to its shareholders. The
agreement between the two companies might have been
drawn in such a way as to come within the provisions of
the Act and the regulations, but the parties provided
otherwise, as they were entitled, in my view on the basis
of the above authorities, to do.

I do not think that the authorities to which we were
referred by counsel for the respondent are in point. They
arose in other circumstances and under other statutory
provisions and I do not find any principle in them applic-
able to the case at bar. I desire to refer to one only,
namely, Swan Brewery Company, Limited v. The King
(1), and to the judgment of Lord Sumner, particularly
at page 235. What was in question in the case was whether
or not certain bonus shares were to be considered a divi-
dend within the meaning of a statute of Western Aus-
tralia defining dividend as including "every dividend, pro-
fit, advantage or .gain intended to be paid or credited to or
distributed among any members or directors of any com-
pany." In that case the company, having certain accumu-

(1) [1914] A.C. 231.
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1944 lated profits, passed resolutions providing for the transfer
CANADA of a portion thereof to share capital account and issued to

CH/ NAY the existing shareholders new shares as fully paid up for
v. the same amount. It was held that these shares fell with-

HEPBURN in this definition as being advantages to the shareholders.
Kellock J. Lord Sumner, however, went on to say that what was done

was, in a sense, all one transaction, but that there were
really two transactions, namely the creation and issue of
the new shares on the company's part and on the sharehold-
ers' part the satisfaction of the liability to pay for them
by acquiescing in the transfer from the reserve to share
capital. He held in effect that what had taken place was
the distribution among shareholders of the profits in ques-
tion and the repayment by the shareholders to the com-
pany of the same amount as the price of the new shares.
This judgment has been considered in Commissioners of

Inland Revenue v. Blot (1) and Commissioner of Income

Tax, Bengal v. Mercantile Bank of India, Limited (2).
Whatever may have been the facts of the transaction dealt
with in the Swan Brewery case (3), the question there in-
volved was quite different from that in the case at bar.
I do not read the opinion of Lord Sumner as expressed in
the latter part of his judgment as laying down a principle
of general application opposed to the principle affirmed

by the judgments in the Duke of Westminster case (4) al-
ready mentioned.

For these reasons, I would allow the appeal with costs

throughout.

Appeal dismissed with costs.

Solicitors for the appellant: Holden, Murdoch, Walton,
Finlay & Robinson.

Solicitor for the respondent: C. R. Magone.

(1) [19211 2 A.C. 171. (3) [19141 A.C. 231.
(2) [1936] A.C. 478. (4) [19361 A.C. 1.
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THE OTTAWA ELECTRIC RAIL- APPELLANT;
WAY COMPANY ................. **Nov. 22, 23

*Dec. 20

AND

THE CORPORATION OF THE CITY RESPONDENT.
OF OTTAWA ......................

ON APPEAL FROM THE BOARD OF TRANSPORT COMMISSIONERS

FOR CANADA

Street Railways-Municipal Corporations-Agreement between City of
Ottawa and Ottawa Electric Ry. Co., ratified and confirmed by c. 84,
statutes of Canada, 1924-Application by City to Board of Trans-
port Commissioners for decrease in fares chargeable by Company-
Question whether City had complied with proceedings required before
making application-Form of resolution by City Council-Interpre-
tation of agreement, statute-Words of provision, whether imperative,
or directory only.

An agreement between the City of Ottawa and the Ottawa Electric Ry.
Co. (a company incorporated by Act of Parliament of Canada), which
agreement was ratified and confirmed by c. 84, statutes of Canada,
1924, provided, inter alia, for application for increase or decrease of
fares on a certain part of the Company's railway. Clause 9 (c) of the
agreement provided that "should the revenue to be derived from the
operation of [said part of the railway] appear likely to be more than
sufficient, in the opinion of the City expressed by resolution, to pro-
vide during the five year period next succeeding the five year period
then current, for [items specified in clause 9 (a)], then the City may
notify the Company in writing, one year before the end of any five
year period, that it considers the fares excessive", and, if no satis-
factory adjustment was made within one month, the City might apply
to the Board (now the Board of Transport Commissioners for
Canada) for a decrease in fares.

The City Council at a meeting "received and adopted" a presented
report of the City's Board of Control recommending that the City
Clerk notify the Company that "in accordance with clause 9 of the"
said agreement, it was the City's "intention to apply for a reduction
in the current tariff of fares"; and the City Clerk notified the Com-
pany that "under authority of clause "c" of section 9 of the [said
agreement], the City Council, at a meeting held on * * * passed
a resolution and instructed me to notify your company that it con-
siders the present fares excessive and if no satisfactory adjustment
is made within one month from * * * it is the intention of the City
to apply to the Board of Transport for such a decrease in fares dur-
ing the next five year period as will allow a revenue not more than
sufficient to provide for the items specified in clause "a" of section
9 of the said agreement". Later the City applied to the Board for
an order decreasing the fares.

*PRESENT:-Rinfret CJ. and Kerwin, Taschereau, Rand and Kellock JJ.
2567P--4
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1944 The Company contended, by way of preliminary objection, that before
giving the notice the City had failed to express by resolution the

OWAWA opinion that the revenue to be derived appeared likely to be more
ELECTRIC
Ry. Co. than sufficient to provide during the next five year period in ques-

V. tion for said items, as required by the said agreement and statute of
CITY OF 1924, and that therefore the City was not entitled to give the notice
OTAWA. or maintain its application to the Board. That question came before

this Court, by leave of the Board of Transport Commissioners, on
appeal from holdings of the Board.

Held (affirming holdings of the Board, 56 C.R.T.C. 317), that the City
was entitled to give the notice and to maintain its application.

Per the Chief Justice and Taschereau J.: The fact that the City Coun-
cil's resolution, instead of reproducing the exact words of said clause
9 (c), adopted a report which proceeded by way of a reference to the
clause itself, did not justify the Company's objection. Whether the
terms of the clause be held as being imperative or directory, the con-
dition therein stated in respect of the resolution was sufficiently
complied with-indeed more than substantially-and the action taken
by the City Council completely satisfied the requirements of the
clause. The resolution necessarily imported the City's opinion that
the Company's revenues appeared likely to be more than sufficient
for the purposes in question, and in effect expressed that opinion.
Also, no prejudice could result to the Company on account of the
alleged omission in the resolution. Also, it was not to be assumed
(nor was there any evidence) that the resolution was adopted without
due deliberation and after careful consideration. (The words of said
Act of 1924, so far as material in this case, merely confirm and vali-
date the agreement and make it binding as a contract between the
parties; though the Act, because of its direction to the Board and
because the agreement affects the interest of the general public, may
not be considered merely as providing and imposing mutual obliga-
tions on the Company and the City. Also the Act, rather than con-
ferring a privilege of applying to the Board, really restricts the parties'
rights in that connection; the Company is under the Board's juris-
diction existing under 'the Railway Act, and said Act of 1924 limits
the right of each party to apply to the Board as to fares, to the
terms and conditions of the agreement. The agreement as ratified
by the Act, in so far as clause 9 (c) is concerned, only deals with
the procedure whereby the Board's jurisdiction is to be set in motion;
it indicates what form will be given to the application to the Board
-a certain resolution df the City Council and the notice in writing
to the Company).

Per Kerwin J.: The Act of 1924 did more than merely ratify and confirm
the agreement; and the agreement should be construed as a statu-
tory enactment. Even considered as such, the first part of clause 9
(c), down to the word "resolution", is merely directory, not impera-
tive, and the word "then" in the phrase "then the City may notify
the Company in writing" means no more than that the parties were
making provision for the City's application; it does not mean that
the City may give notice only if it should first specifically express
its opinion by resolution. The lack of a resolution expressed in the
precise words used in clause 9 (c) was not fatal to the City's appli-
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cation made after its notice to the Company. There was nothing 1944
to indicate that thorough consideration was not given to the matter
by the City Council, nor was there any prejudice to the Company. OTTAWA

ELECTRIC
Per Rand J.: The provisions of the agreement dealing with fares and Ry. Co.

V.
the Board's powers over them must be taken to have become, by the Ci OF
Act of 1924, -the subject of statutory enactment. But the mere OTTAWA.
expression of opinion by the City in a formal resolution is not an -
imperative step to the right to raise the question of fares. To the
language used by Parliament in restricting the power to deal with
the fares, which involves the taking away of the general privilege
under the Railway Act, there should not be attributed the inten-
tion of surrounding the public trust lying on the City Council with
conditional formalities of no substantive value. The formality in-
tended to be secured was approval of the Council before executive
action should take place, and whether that approval should lie in
a resolution fomally expressing the opinion of the Council, to be
followed automatically by executive action, or in one instructing the
giving of the notice, would be a matter of indifference. The essen-
tial protection to the Company was that there should be no un-
authorized action; that behind any step by the executive should
stand the knowledge, opinion and approval of the Council. That
protection was present here. The resolution directing the giving of
the notice, by the necessary implication of its terms, involved the
opinion of the Council essential to the propriety of its action. -

Per Kellock J.: The principle of the decision in Halford v. Cameron's
Coalbrook Steam Coal, etc., Co., 16 Q.B. 442, applies. The resolu-
tion of the City Council did "express" (giving to that word the mean-
ing adopted in the Halford case: "represent in words", "exhibit by
language" or "shew or make known") that the City was of the opinion
specified in said clause 9 (c), and was sufficient, though the word
"opinion" or a similar term was not used.

APPEAL by the Ottawa Electric Railway Company (a
company incorporated by an Act of the Parliament of
Canada) from the order of the Board of Transport Com-
missioners for Canada (1) deciding in favour of the City
of Ottawa a preliminary question of law raised in con-
nection with an application by the City to the Board
under clause 9 (c) of a certain agreement in writing
between the City and the Company dated January 25,
1924. That agreement is set out in the schedule to, and is
ratified and confirmed by, c. 84 of the Statutes of Canada,
1924 (and see c. 143 of the Statutes of Ontario, 1924, as
to confirmation, etc., by the Legislature of Ontario).

The City's application to the Board, which was dated
August 6, 1943, was for an order decreasing the fares
established and in effect on that part of the Company's

(1) 56 Canadian Railway and Transport Cases 317.
25679-41
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1944 transportation system as is situate within the limits of
OTTAWA the City of Ottawa and such other parts as are situate

ELECTRIC outside such limits but within the area specified in clauseRy. Co.
v. 4 (c) of said agreement (which parts are called "the said

CITY OF
OTTAWA. part" in clause 9 (c) of said agreement quoted in the rea-
- sons for judgment now reported), which existing rates of

fare had been established and approved by an order of
the Board of Railway Commissioners for Canada in 1933.

Said clause 9 (c) and other relevant provisions of the
agreement (and also the enacting provisions of the said
Act of 1924) are set out in the reasons for judgment now
reported. Said clause 9 (c) provides for certain proceed-
ings before such an application as that now in question
is made by the City. A certain resolution was passed by
the City Council, and, following it, a notice was given to
the Company. These are also set out in the said reasons
for judgment. The Company contended that the resolu-
tion of the City Council, in the form which it took, was
not a compliance with what was required, and that,
therefore, the City was not entitled to give the notice to
the Company nor to maintain its application to the
Board.

The Board held (MacPherson C. dissenting) that the
City was entitled to give the notice to the Company and
was entitled to maintain its application to the Board.
The Board granted to the Company leave to appeal to
the Supreme Court of Canada upon the following ques-
tions, which, in the opinion of the Board, were questions
of law and of jurisdiction:

Whether, as a matter of law, the Board was right-
1. In holding that the Applicant [the City] was entitled to give to the

Respondent [the Company] the notice dated June 27th, 1942.
2. In holding that the Applicant is entitled to maintain its applica-

tion to the Board dated the 6th day of August, 1943.

W. F. Schroeder K.C. and J. L. Kemp for the appellant.

G. C. Medcalf K.C. for the respondent.

The judgment of the Chief Justice and Taschereau J.
was delivered by

THE CHIEF JUSTICE--On the 6th of August, 1943, the
Corporation of the City of Ottawa applied to the Board
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of Transport Commissioners for Canada for an Order 1944

decreasing the fares in effect on that part of the Coin- OTTAWA

pany's transportation system situate within the limits ELECRIC
RY. Co.

of the City of Ottawa and such other parts as are situate V.
outside such limits but within the area specified in clause AWA.

(c) of section 4 of a certain agreement between the City -

and the Ottawa Electric Railway Company, dated Janu- Rinfret C.J.
ary 25th, 1924, which rates of fares were established and
approved by an Order of the Board of Railway Com-
missioners for Canada (as it then was), dated August
31st, 1933, to be effective for a period of five years from
and after the 13th day of August, 1933.

It was submitted in the application that the rates of
fares presently in effect were excessive and produced a
larger revenue from the operation of the said part of the
Company's system than was
sufficient to provide the said Company during the five-year period com-
mencing with the 13th day of August, 1943, with the cost of operating
the said part of the said Company's transportation system, and such
portion of the cost of operating works in connection therewith as is
properly chargeable to the said part, and in maintaining and keeping
up the same in an efficient condition and making proper provision for
their depreciation, renewal and replacement, and for a just and reason-
able rate to the Company on the capital investment in the said part
and on such portion of the capital investment in the said works as is
properly chargeable to the said part.

The answer of the Company to the application, as it
was originally fyled on August 13th, 1943, amounted to a
general denial, but it was subsequently amended on the
10th of September, 1943, and then alleged that, before
giving the notice under section 9 (c) of the agreement
between the Company and the City, the latter had failed
to express by resolution the opinion that the revenue to
be derived from the part of its transportation system
affected by the agreement appeared likely to be more
than sufficient to provide for the five year period next suc-
ceeding the five year period then current, which expres-
sion of opinion was required by the terms and provisions
of the agreement and the statute into which it was in-
corporated, being Chapter 84 of the Statutes of Canada,
14-15 George V; and that the City was not, therefore,
entitled to give the said notice and the proceedings were
not now maintainable.
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1944 In its reply, the City admitted that the-Council thereof
OTTAWA did not express by resolution, on or before the 13th day of
ELEc August, 1942, its opinion that the revenue to be derived

V. from the operation of that part of the street railway
OAWA. owned and operated by the Company appeared likely

to be more than sufficient to provide for the items speci-
- fied in clause (a) of section 9 of the agreement; but it

added that such opinion was expressed in the notice
served upon the Company of its intention to apply to the
Board for a decrease of fares. On behalf of the City, it was
submitted that, as a matter of law, the failure of the
Council to pass such a resolution in no way affected its
right to make its application to the Board.

In view of the respective contentions above referred
to, a special case was submitted to the Board of Trans-
port Commissioners on the preliminary question of law
raised by the pleadings.

On January 12th, 1944, the majority of the Board,
upon consideration of all that had been placed before
it, arrived at the conclusion that on a true construction
of the agreement and Statute the City had substantially
and sufficiently complied with the provisions of section
9 (c) of the agreement to entitle it to give the Com-
pany the notice and to make and maintain its application
to the Board for an Order decreasing the present rates
of fares.

The Board took the view that, as between the par-
ties, the agreement, even although validated by the
Statute, was to be regarded as having created only obliga-
tions arising out of a contract; that the agreement was to
be construed accordingly, and that the provision with
regard to the resolution to be passed by the Council was
directory, rather than absolute or imperative, and that
no disadvantage, or prejudice, to which the Company
may have been put could result to the Company from
the course that had been followed by the City.

One of the Commissioners, however, Mr. MacPherson,
was of a contrary opinion. He thought that the condi-
tion set out in section 9 (c) had to be fulfilled before the
City had a right to give the notice to the Company, or
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to make an application to the Board, that the City ad- 1944

mitted that it had not been fulfilled, and that the appli- 0f A

cation should, therefore, be dismissed. E.co.

There was then an application to the Board for leave to C or
appeal to this Court, which was granted and, by an Order, OTrAWA,

dated February 12th, 1944, the following questions, which, Rinfret C.J.
in the opinion of the Board are questions of law and -

jurisdiction, were submitted to us:-
Whether, as a matter of law, the Board was right-

1. In holding that the Applicant was entitled to give to the Respon-
dent the notice dated June 27th, 1942.

2. In holding that the Applicant is entitled to maintain its appli-
cation to the Board dated the 6th day of August, 1943.

It is not necessary to discuss in detail the history of
the preceding Companies which were known as the Ottawa
City Passenger Railway Company and the Ottawa Electric
Street Railway Company, Limited, and which, in the year
1893, were amalgamated and followed by incorporation of
the appellant under the name of the Ottawa Electric Rail-
way Co.

It is sufficient to say that the appellant Company was
created by a Statute of the Parliament of the Dominion of
Canada and carries on a transportation business by means
of electric street cars and busses throughout the City of
Ottawa and beyond the City limits into the City of Hull,
which is in the Province of Quebec.

The appellant and the respondent entered into an agree-
ment bearing date of the 25th of January, 1924, which was
duly confirmed by a by-law of the City, bearing the same
date, and which deals with the terms and conditions of the
operations of the appellant's business in the City of Ottawa.

The appellant, being a federal Company, came under the
provisions of the Railway Act. The agreement was con-
firmed and validated by Statute of the Parliament of Can-
ada, to which it was attached as a schedule.

The City is under the jurisdiction of the provincial legis-
lature and the agreement was also validated and confirmed
by the Ontario Legislature (Chapter 143 of the Statutes
of Ontario, 1924).
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1944 For the purpose of the present appeal, it does not seem

OTWA that we are concerned with the Ontario Statute and it will
ELECTRIc be sufficient to refer to the provisions of the DominionRy. Co.

V. Statute.
CITY OF
OTrAWA. In the preamble of that Statute it is recited, among other

Rinfret C.J. things, that the Company has prayed that the agreement be
ratified and confirmed, and that the parties be empow-
ered and authorized to carry out their respective obliga-
tions and to exercise their respective privileges there-
under. It is important to set out in full sections 1 and
2 of the Statute, reading as follows:-

1. The agreement set out in the Schedule to this Act, dated the
twenty-fifth day of January, 1924, between the Company and the Cor-
poration is ratified and confirmed, and the parties thereto are hereby
empowered and authorized to carry out their respective obligations
and to exercise their respective privileges thereunder.

2. Notwithstanding the provisions of The Railway Act, 1919, and
amendments thereto, the rates of fares on The Ottawa Electric Rail-
way Company's transportation system, as established by the said agree-
ment, shall not be altered before the thirteenth day of August, 1928,
either by the parties thereto or by the Board of Railway Commission-
ers for Canada, and thereafter any alteration in such fares shall be
governed by the terms and conditions of the said agreement.

The relevant portions of the agreement, which, as al-
ready stated, is attached as a schedule to the Dominion
Statute, are sections 4 (b), 9 (a) (b) (c) (d), and 13, as
follows:-

4. (b) Notwithstanding any provision of the Railway Act (Can-
ada) 1919, or of any subsequent Act amending the same, or of any
order in council made thereunder, the above fares shall not be altered
until the 13th day of August, 1928, and then only if such alteration
is permitted in accordance with clause 9 hereof and only while such
alteration remains in force.

9. (a) Should the Company consider that the revenue to be derived
from the operation of the part of its transportation system within the
City limits, as they may be from time to time, and from the other
lines mentioned in sub-clause (c) of clause 4 hereof (hereinafter in this
clause called "the said Part") will be insufficient to provide during
the five year period next succeeding the five year period then current,.
for the following items, viz., the cost of operating the said part and
such portion of the cost of operating works in connection with the
Company's transportation system as is properly chargeable to the-
said part, and of maintaining and keeping up the same in an efficient
condition, and of making proper provision for their depreciation, renewal
and replacement, and for a just and reasonable return to the Company-
on the capital investment in the said part and on such portion of the
capital investment in the said works as is properly chargeable to the said.
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part, as such capital investments may be from time to time, the Com- 1944
pany may notify the City in writing not later than one year before the
end of any five year period, that it cannot profitably conitinue, after OTTAWA

end ELECTRIC
such period, the tariff of fares then in effect on the said part, and shall RY. Co.
submit therewith a tariff of fares, and the tariff of fares to be effective V.
during the next five year period shall thereupon be open for discussion CIA W
between the parties hereto.

(b) Should no satisfactory adjustment be effected within one month Rinfret C.J.

after such notification, the Company may, at any time thereafter, apply
to the Board of Railway Commissioners for authority to charge such an
increased tariff of fares on the said part of the said system, during the
next five year period, as will produce a sum sufficient to provide in such
period for the said items.

(c) Should the revenue to be derived from the operation of the said
part appear likely to be more than sufficient in the opinion of the City
expressed by resolution, to provide during the five year period next
succeeding the five year period then current, for the said items, then the
City may notify the Company in writing, one year before the end of any
five year period, that it considers the fares excessive, and if no satisfac-
tory adjustment of the matter is made within one month after such
notification, the City may apply to the Board for such a decrease in fares
upon the said part during the next five year period, as will allow a rev-
enue not more than sufficient to provide for the said items.

(d) Whenever notice has been served by the Company or by the
Corporation under clause 9 of this Agreement, any accountant or engineer
instructed by the Corporation by a resolution shall have full right of
access to the books, records, documents, vouchers and balance sheets of
the Company, and shall have full right to examine the same, and to take
extracts therefrom.

13. The parties hereto agree to join in applying to the Parliament of
the Dominion of Canada and to the Legislature of the Province of Ontario
for legislation confirming and ratifying this Agreement, and declaring the
same to be valid, legal and binding upon the parties hereto (the expense
of such legislation to be borne by the Company).

The proceedings, whereby the application of the City
involved in the present appeal was initiated, are entered in
the minutes of the City Council, of June 25th, 1942, as
follows:-

MINUTES OF THE CITY COUNCIL
Transportation Building,

June 25th, 1942,
4.30 p.m.

PRESENT:-All the members with the exception of Aldermen Ash,
Band, Bradley and Hamilton.

Special meeting called by His Worship the Mayor.

Controller Geldert presented Report No. 16 of the Board of Control.
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1944 REPORT No. 16, BOARD OF CONTROL

OTTAWA To the Council of the Corporation
ELECTRIC of the City of Ottawa.
Ry. Co.

V. Gentlemen:
CITY Or 1. OTTAWA ELECTRIC RAILWAY CO.

OTrAWA.
The Street Railway Committee having adopted a motion to instruct

Rinfret CJ. the City Clerk to notify the Ottawa Electric Railway Co. that, in accord-
ance with Clause 9 of the agreement between the Corporation and the
Railway Company, dated January 25, 1924, it is the Corporation's inten-
tion to apply for a reduction in the current tariff of fares, the Board
recommends that the City Clerk give such notice to the Railway Com-
pany.

The five year extension period of the agreement with the Company
expires on August 13, 1943, and it is required that notice of one year be
given the Company of any change that may be contemplated by the
City in the agreement.-Carried.

2. OTTAWA ELECTRIc RAILWAY Co.
The Street Railway Committee having adopted a motion to instruct

the City Clerk to notify the Ottawa Electric Railway Co. of the Cor-
poration's intention to re-examine the terms of the agreement respecting
bus services with a view to securing a revision of these terms, the Board
recommends that the City Clerk give such notice to the Railway Com-
pany.-Oarried.

3. OTTAWA ELECTRIC RAILWAY CO.
The Street Railway Committee having adopted a motion to instruct

the City Clerk to notify the Ottawa Electric Railway Co. of the City's
%atention to seek reconsideration of the terms of the agreement relating
to the cost of snow removal from City streets, the Board recommends
that the City Clerk give such notice to the Railway Company.-Carried.

Respectfully submitted

June 25th, 1942. (Sgd.) J. E. S. LEWIs, Chairman,
E. A. BOURQUE,
G. M. GELDERT,
J. A. FORWARD,
C. E. PIcERINa.

1. Moved by Controller Geldert, seconded by Controller Bourque,
that Report No. 16 of the Board of Control, just presented, be received
and adopted.-Carried.

This was followed by a notice, bearing date of June 27th,
1942, signed by the City Clerk, addressed to the Manager
of the appellant Company, and reading thus:-

I beg to inform you that under authority of Clause "C" of Section
9 of the Agreement between your Company and the City of Ottawa,
dated January 25th, 1924, the City Council, at a meeting held on Thurs-
day the 25th day of June, instant, passed a resolution and instructed me
to notify your company that it considers the present fares excessive and
if no satisfactory adjustment is made within one month from the date
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of this notification it is the intention of the City to apply to the Board 1944
of Transport for such a decrease in fares during the next five year period
as will allow a revenue not more than sufficient to provide for the items OETIA

specified in clause "A" of Section 9 of the said Agreement. Ry. Co.
V.

The question involved in the appeal is whether, in the CITY OFOTTAWA.
circumstances set out above, the City was entitled to give RinfrC.J.
the Company the notice as provided in section 9 (c) of the
agreement and to make and maintain its application to the
Board of Transport Commissioners.

Counsel for the Company argued that the majority of
the Board, while correctly holding that the provisions and
conditions of the 1924 agreement relating to the alteration
of fares have been given the force of the Statute, erred in
holding that these provisions and conditions should be con-
strued in precisely the same way as if they had been matters
not of enactment but of private agreement; that the condi-
tions enumerated -in section 9 (c) of the agreement with
respect to the passage of a resolution by the City were
directory and not imperative and that strict compliance
therewith is not necessary; that the City has substantially
complied with the provisions of that section, and that the
appellant has suffered no disadvantage or prejudice by
reason of the failure of the City to comply with those pro-
visions.

The appellant submits that the provisions of section 9
(c), being a part of the Statute (chapter 84, 14-15 George
V), are imperative and absolute, first, because such provi-
sions relate to a privilege, right or power granted with a
direction that certain regulations, formalities or conditions
shall be fulfilled, secondly, because it is a provision of the
Statute which enables the parties affected by it to take
legal proceedings under certain specified circumstances,
thirdly, that it is part of the Statute which confers juris-
diction upon a tribunal of limited authority and statutory
origin and is one of the conditions and qualifications an-
nexed to the grant, fourthly, it is a provision relating to
Court procedure, fifthly, it is a condition precedent to the
right to give the notice without the giving of which the
proceedings before the Board of Transport Commissioners
for Canada cannot be launched.

115S.C.R.]
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1944 The real reply of the City was, in effect, that, even if
OTmAWA there had been no resolution preceding the notice sent to
E"" the Company on the 27th of June, 1942, such resolution
V. was not necessary.

Cr'ry OF
OTTAWA. There was some discussion at bar with regard to the true

Rinfret CJ. meaning of the admission made by the City in its reply
before the Board that its Council had not expressed by
resolution the opinion provided for by section 9 (c) of the
agreement. In my view, that admission does not mean
any more than that the resolution of the Council had not
used the precise words of section 9 (c).

It cannot be said that there was no resolution at all, and
the only interpretation that can be given to the admission
as made in the reply, consistent with the facts and circum-
stances as we know them, must be that the text of the reso-
lution is not couched exactly in the words of the agreement.

There can, however, be no question about the notice sent
by the City Clerk in carrying out the order of the Council.
It says distinctly that a resolution was passed instructing
him
to notify your company that it considers the present fares excessive and
if no satisfactory adjustment is made within one month from the date
of -this notification it is the intention of the City to apply to the Board
of Transport for such a decrease in fares during the next five year period
as will allow a revenue * * *.

The notice itself is clearly worded according to section 9 (c)
and was unobjectionable as to its form for all intents and
purposes.

This Court was invited by counsel for the Company to
construe section 9 (c) strictly and to decide that the condi-
tions therein mentioned had to be adhered to according to
the rules of interpretation of statutes; while counsel for
the City contended that, although validated by Statute
(Chapter 84), as between the parties, the agreement should
be construed according to the general rules accepted for the
interpretation of contracts.

A rather large number of cases were referred to by each
counsel in support of his respective contention; but, as was
observed by Lord Campbell in The Liverpool Borough Bank
v. Turner(1):-

(1) (1860) 30 LJ.Ch. 379, at 380.
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No universal rule can be laid down for the construction of statutes, ' 1944
as to whether mandatory enactments shall be considered directory only _
or obligatory, with an implied nullification for disobedience. It is the ELECTRIC
duty of Courts of justice to try to get at the real intention of the legis- Ry. Co.
lature, by carefully attending to the whole scope of the statute to be V.
construed. Crry oF

OTTAWA.

After having very carefully read the cases to which the RinfretC.J.

Court was referred by counsel, and also some others, I had -

to come to the same conclusion as Lord Penzance in Howard
v. Bodington (1), where he said:-

I have been very carefully through those cases, but upon reading
them all the conclusion at which I am constrained to arrive is, that you
cannot glean a great deal that is very decisive from a perusal of those
cases.

The statutes and agreements under discussion in the
decided cases are on all sorts of subjects and I think it must
be said that the Court must determine its opinion by an
interpretation of the particular statute, or agreement, which
it has to apply in the case submitted to it.

In the Statute of 1924 (Chapter 84) now under considera-
tion, the agreement, while being "raitified and confirmed"
by section 1, was not made part of (he Act. The object of
that section is to give the agreement validity and to state
that "the parties thereto are hereby empowered and author-
ized to carry out their respective obligations and to exercise
their respective privileges thereunder". Be it noticed that
the authorization is to carry out the obligations and the
privileges thereunder and, therefore, those of the agree-
ment. No power or authorization is added to the agree-
ment itself.

Section 2 of the Statute derogates from certain provi-
sions of The Railway Act, 1919, in respect of the rates of
fares, but merely to state that "as established by the said
agreement [they] shall not be altered before the thirteenth
day of August, 1928." That part of the section may now
be disregarded, as the date fixed has now long since ex-
pired. Then section 2 goes on:-
and thereafter any alteration in such fares shall be governed by the
terms and conditions of the said agreement.

Again, therefore, it does not derogate from the agreement
itself and merely confirms the "terms and conditions"
thereof in regard to any alteration in fares.

(1) (1877) 2 P.D. 203, at 211.
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1944 The words of the Statute, so far as material in the
omh~wA present case, merely confirm and validate the agreement
R, Co.and make it binding as a contract between the parties.

V- The intention of the legislature, gathered from the pro-
OTrAWA. visions of the only two sections of the Statute, would

RINFRET C.. appear, therefore, to limit the effect of the enactment to
-- the validating of the agreement between the Company

and the City.
It may not, however, be considered merely as providing

and imposing mutual obligations on the Company and the
City, because of the direction given in the Statute to the
Board of Railway Commissioners for Canada, and also
because it may not be denied that the agreement also
affects the interest of the general public in their right to
utilize the facilities of the Company.

As between the appellant and the respondent, it would
seem that their respective obligations and privileges, to
use the words of section 1 of the Statute, are reciprocal.
Clauses 9 (a) and 9 (c) of the agreement clearly lead to
that view; but I cannot agree with counsel for the Com-
pany that section 2 of Chapter 84 confers a privilege on
either party in respect of the right to apply to the Board
of. Railway Commissioners for Canada (now the Board of
Transport Commissioners). On the contrary, I would
think that it restricts the rights of the parties in that
connection. There can be no question that the Com-
pany is under the jurisdiction of the Board and that, in
particular, in respect of its rates and fares, the effect of
section 2 restricts the right of each party to the agreement
to apply to the Board and limits it to the terms and con-
ditions of the agreement. So far as that point is con-
cerned, I fail to see how it can be said that the Statute
confers a privilege on either party.

This leads me to say that the questions submitted to
the Court hardly raise a point as to the jurisdiction of
the Board. Neither the agreement, nor the Statute,
created that jurisdiction. It existed under the Railway
Act by reason of the incorporation of the Company as a
federal entity and, but for the agreement and Statute,
the jurisdiction of the Board would have been general
and unaltered. Perhaps it was suspended in regard to
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rates and fares until the 13th day of August, 1928, but 1944
since that date the question is no longer one of jurisdic- olAWA

tion. The latter is not derived either from the agreement E
or from the special Statute; the right of control which the V.
Board exercises over the rates of fares of the Company is O AWA.

given to it by the Railway Act, and the agreement as Rinfres CJ.
ratified by the Statute, in so far as 9 (c) is concerned,
only deals with the procedure whereby the jurisdiction of
the Board is to be set in motion. It indicates what form
will be given to the application to the Board:-a certain
resolution of the City Council and the notice in writing
to the Company.

I would not, therefore, follow the contention of the
City to the extent of saying that the failure of the City
Council to pass a resolution was wholly immaterial, but
the discussion on that point is really irrelevant in the
premises, because, as a matter of fact, there was a reso-
lution passed by the Council. Report No. 16 of the Board
of Control was adopted by a resolution of the Council.
The minutes of June 25th, 1942, show that a resolution
was then and there carried by the Council and the ques-
tion, as it presents itself, is not, therefore, whether a
resolution is necessary or not under clause 9 (c) of the
agreement, but rather whether the particular resolution
adopted by the Council was sufficient for the purpose
which the City intended thereby to achieve.

The point raised by counsel for the Company is that
the resolution was not effective because it was not strictly
adopted in the words of section 9 (c) and, to be more
precise, because it did not express the opinion of the City
that the revenue to be derived by the operation of that
part of its transportation system within the City appeared
likely to be more than sufficient to provide during the
five year period next succeeding the five year period then
current for the items enumerated in section 9 (a) of the
agreement, and that the City considered the fares exces-
sive.

It is true that the resolution is not in the express terms
of section 9 (c), but the word "expressed" in 9 (c) can-
not mean any more than "put forth" and does not exclude
the idea that the opinion can be implied. It is, to my
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1944 mind, the necessary implication of the report of the
OTTAWA Board of Control that they were acting under clause 9

ELECTRI
R CO. (c) of the agreement. It refers to clause 9 and it states

V. that "it is the Corporation's intention to apply for a
CrrY OF

OTTAWA. reduction in the current tariff of fares". Obviously the
Rinfret CJ. intention of the City was to make an application to the

Board for a reduction of the fares "in accordance with
Clause 9", in view of the fact that the conditions pro-
vided for in that clause had arisen; and that intention
was clearly conveyed to the Company by the notice sent
on behalf of the City on June 27th, 1942, in the very
terms of the section.

The only quarrel of the Company is really with the
form of the resolution and nothing else.

For my part, I cannot see that the objection can have
any merit, because, instead of reproducing in the resolu-
tion the exact words of section 9 (c), the report of the
Board of Control and the resolution of the Council pro-
ceeded by way of a reference to the clause itself. Whether
the terms of that clause be held as being imperative or
directory, I would hold that the condition therein stated,
in respect of the resolution to be adopted by the Council,
has been sufficiently complied with-indeed more than
substantially-and that the action taken by the City
Council completely satisfied the requirements of that par-
ticular clause. In effect it expressed the opinion referred
to in that clause and it necessarily imports the opinion
of the respondent that the revenues of the appellant were
more than sufficient for the purposes in question. Any
alleged omission (and I do not agree that there is any)
should certainly be considered as non-essential, and, in
the words of Fry, on Specific Performance, 6th edit., p.
440, as the omission of a term which is neither "impor-
tant" nor " considerable".

Nor can I see what prejudice can have resulted, or can
result, to the appellant on account of the alleged omis-
sion in the resolution of the City Council. The resolu-
tion, even if it carried out strictly the provision in clause
9 (c), is really of no value to the appellant as a source
of information, or as a guarantee of careful and informed
consideration by the Council before entering into the rate
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dispute. The Company was fully and completely in- 1944

formed of what the City intended to do by its resolution OTTAWA

and by its notice. There cannot be the slightest doubt E C

about the City's intention and there is nothing in clause V-
CITY OF

9 (c) to the effect that the opinion which the City OTTAWA.

expresses in its resolution should only be arrived at after Rinfret C.J.
due deliberation.

Moreover, it is not to be assumed that the resolution
was adopted by the Council without due deliberation and
after careful consideration of the matters involved. There
is certainly no evidence to the contrary in the material
before the Court.

I would, therefore, answer the questions submitted by
the Board in the affirmative. The appellant should pay
the costs of the respondent on the appeal to this Court.

KERWIN J.-I have had the advantage of reading the
proposed judgment of my Lord the Chief Justice and,
while I agree in the result, my reasons for so doing differ in
some respects from his and I therefore propose to state
them shortly.

The application to the Board by the City was made in
pursuance of the agreement of January 25th, 1924, and it is
therefore unnecessary, in my view, to consider or express
any opinion as to the effect of subsection 5 of section 325
of the Railway Act, R.S.C. 1927, chapter 170. I agree
that the reply of the City to the amended answer of the
Company is not an admission that the City had not ex-
pressed by resolution its opinion that the revenue to be
derived from the operation of the relevant part of the Com-
pany's transportation system would appear likely to be
more than sufficient to provide for the stated items during
the five year period next succeeding the five year period
then current. It means no more than that the resolution
passed by the City Council on June 25th, 1942, was not
phrased in the precise words-used in section 9 (c) of the
agreement. .

I concur with the Assistant Chief Commissioner of the
Board that the Dominion statute of 1924 does more than
merely ratify and confirm the agreement of January 25th,
1924, between the City and the Company. The various

25679--5
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1944 cases cited on this point are of very little assistance and
OTTAWA one must come to a conclusion upon a consideration of all

Ry. Co the terms of the agreement and statute. Ratification and
V. confirmation was accomplished by section 1 of the Act:-

CITY OF
OTTAWA. The agreement set out in the Schedule to this Act, dated the twenty-

fifth day of January, 1924, between the Company and the Corporation
*is ratified and confirmed, and the parties thereto are hereby empowered

and authorized to carry out their respective obligations -and to exercise
their respective privileges thereunder.

Section 2, however, enacts:-
Notwithstanding the provisions of The Railway Act, 1919, and amend-

ments thereto, the rates of fares on The Ottawa Electric Railway Com-
pany's transportation system, as established by the said agreement, shall
not be altered before the thirteenth day of August, 1928, either by the
parties thereto or by the Board of Railway Commissioners for Canada,
and thereafter any alteration in such fares shall be governed by the terms
and conditions of the said agreement.

It is true that the period ending August 13th, 1928, has
long since expired and we need not, therefore, concern our-
selves with what might have been the position if some one
other than the City had applied to the Board during that
period for a reduction of fares. But the provision that "the
rates of fares * * * shall not be altered * * * by the Board
of Railway Commissioners for Canada", coupled with the
last leg of section 2 "and thereafter any alteration in such
fares shall be governed by the terms and conditions of the
said agreement" lead me to the conclusion that something
more than mere approval of the agreement is accomplished
and that in fact the agreement should be construed as a
statutory enactment.

Even considered as such, the first part of clause 9 (c)
of the agreement down to the word "resolution" is merely
directory and not imperative. Again, expressions used in
other agreements and enactments and the decisions there-
on are of little assistance. Provision is made by clauses 9
(a) and 9 (b) for an application by the Company if it
thought the revenue would be insufficient. Clause 9 (c)
provides for an application to be made by the City and I
think no further meaning may be attached to the word
"then", in the phrase "then the City may notify the Com-
pany in writing", than that the parties were making pro-
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vision therein for the City's application. It does not mean 1944

that the City may give notice to the Company only if it OTTAWA

should first specifically express its opinion by resolution. E Co.
V.

In view of clause 15 of the agreement: CIY oF

The Company may at the request of the City, to be expressed by by-
law, substitute other streets or parts thereof for the purpose of reaching Kerwin J.
the objective points of the extensions referred to in Schedule "A".

wherein it will be noted that the request of the City to the
Company to substitute other streets is to be expressed by
by-law, it may be that the parties did not want any pos-
sible implication to arise that by the general law the City
should pass a by-law when proceeding under clause 9. It does
not follow, however, that the lack of a resolution expressed
in the precise words used in 9 (c) is fatal to the City's
application to the Board after it had notified the Company
of its intention so to apply. It was forcefully argued by
Mr. Schroeder that the passing of a resolution by the City
Council in the exact terms of clause 9 (c) would insure that
the matter would receive thorough consideration but there
is nothing to indicate that such consideration was not given
to the matter when it came before the City Council on
,June 25th, 1942, and the report of the Board of Control
was received and the recommendation therein contained
that the City Clerk give the required notice to the Com-
pany, was adopted. Neither on this nor any other ground
can I find that any prejudice was suffered by the Company.

The questions submitted by the Board of Transport
Commissioners for Canada should be answered in the
affirmative and the appellant should pay the costs of the
respondent of the appeal to this Court.

RAND J.-This is an appeal from an order of the Board
of Transport on two questions of law which relate to the
right of the respondent to proceed with an application to
the Board for a reduction of fares on the street railway
of the appellant. The controversy arises out of the in-
terpretation of a clause in an agreement entered into
between the parties in 1924. The agreement deals gen-
erally with the relations between the City and the Com-
pany, and the particular clause, with the procedure pre-
liminary to a modification of fares.

25679-54
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1944 The clause is as follows:
OrrAWA 9. (a) Should the Company consider that the revenue to be derived

EuFMcrIC from the operation of (the part of its transportation system within the
Ry. Co. City limits, as they may be from time to time, and from the otherV.
Crry or lines mentioned in sub-clause (c) of clause 4 hereof (hereinafter in this
OTrAWA. clause called "the said Part"), will be insufficient to provide during the five

Rand J year period next succeeding the five year period then ourrent, for the fol-
- lowing items, viz., the cost of operating the said part and such portion of

the coat of operating works in connection with the Company's transporta-
tion system as is properly chargeable to the said part, and of maintaining
and keeping up the same in an efficient condition, and of making proper
provision for their depreciation, renewal and replacement, and for a just
and reasonable return to the Company on the capital investment in the
said part and on such portion of the capital investment in the said works
as is properly chargeable to the said part, as such capital investments
may be from time to time, the Company may notify the City in writing
not later than one year before the end of any five year period, that it
cannot profitably continue, after such period, the tariff of fares then
in effect on the said part, and shall submit therewith a tariff of fares,
and the tariff of fares to be effective during the next five year period
shall thereupon be open for discussion between the parties hereto.

(b) Should no satisfactory adjustment be effected within one month
after such notification, the Company may, at any time thereafter, apply
to the Board of Railway Commissioners for authority to charge such an
increased tariff of fares on the said part of the said system, during the
next five year period, as will produce a sum sufficient to provide in such
period for the said items.

(c) Should the revenue to be derived from the operation of the said
part appear likely to be more than sufficient, in the opinion of the City
expressed by resolution, to provide during the five year period next suc-
ceeding the five year period then current, for the said items, then the
City may notify the Company in writing, one year before the end of any
five year period, that it considers the fares excessive, and if no satisfac-
tory adjustment of the iaatter is made within one month after such noti-
fication, the City may apply to the Board for such a decrease in fares
upon the said part during the next five year period, as will allow a revenue
not more than sufficient to provide for the said items.

On June 25th, 1942, the City, acting under the power of
paragraph (c), by its council passed a resolution instructing
the city clerk to notify the Ottawa Electric Railway Company that, in
accordance with clause 9 of the agreement between the Corporation and
the Railway Company, dated January 25th, 1924, it is the Corporation's
intention to apply for a reduction in the current tariff of fares.

The motion before the council was by way of adopting a
report from the Board of Control which in turn had ap-
proved a recommendation of a committee of the council.
The report recited that the current five year period of the
agreement would expire on August 13th, 1943, and that
notice of one year had to be given to the Company of any
change in fares that might be sought by the City.
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The notification was by letter as follows: 1944

June 27th, 1942. OTTAWA
ELECTRIC

D. N. GILL, Esq., Ry. Co.
Manager, Ottawa Electric Ry. Co., V.
56 Sparks Street, CIrY OF

Ottawa, Ontario.
Rand J.

Dear Sir: RnJ
I beg to inform you that under authority of Clause "C" of Section 9

of the Agreement between your Company and the City of Ottawa, dated
January 25th, 1924, the City Council, at a meeting held on Thursday the
25th day of June, instant, passed a resolution and instructed me to notify
your company that it considers the present fares excessive and if no satis-
factory adjustment is made within one month from the date of this noti-
fication it is the intention of the City to apply to the Board of Transport
for such a decrease in fares during the next five year period as will allow
a revenue not more than sufficient to provide for the items specified in
clause "A" of Section 9 of the said Agreement.

Yours truly,

NRO/RFH City Clerk.

In the material before this Court there is nothing to indi-
cate anything further between the parties before August
6th, 1943, when the City launched its application to the
Board. The answer by the Company was simply a denial
that the rates were excessive or would produce a larger
revenue during the ensuing five year period than would
meet the requirements enumerated in the agreement. Sub-
sequently, in an amended answer, the Company raised
the point that under clause 9 (c) it was a condition to
the right to make an application that the City should
have formally passed a resolution expressing its opinion
on the revenue of the Company to be derived in the next
succeeding five year period, substantially in the terms
of the clause, and that, as no such resolution had been
passed, the right to make an application had not arisen.
On this issue the Board held that such a formal step was
not a prerequisite to the application but at the request of
the appellant stated the following questions of law to
this Court:

Whether, as a matter of law, the Board was right-
1. In holding that the Applicant was entitled to give to the Respon-

dent the notice dated June 27th, 1942.
2. In holding that the Applicant is entitled to maintain its appli-

cation to the Board dated the 6th day of August, 1943.



SUPREME COURT OF CANADA

1944 The appellant was incorporated by a statute of parlia-
OTrAWA ment and its undertaking has been declared a work for

E "wm' the general advantage of Canada. The contract was con-Ry. Co.
V. firmed by chapter 84, Statutes of Canada, 1924, in the

OTrAWA. following terms:
Rand J. 1. The agreement set out in the Schedule to this Act, dated the

twenty-fifth day of January, 1924, between the Company and the Cor-
poration is ratified and confirmed, and the parties thereto are hereby
empowered and authorized to carry out their respective obligations and
to exercise their respective privileges thereunder.

2. Notwithstanding the provisions ;of The Railway Act, 1919, and
amendments thereto, the rates of fares on The Ottawa Electric Railway
Company's transportation system, as established by the said agreement,
shall not be altered before the thirteenth day of August, 1928, either
by the parties thereto or by the Board of Railway Commissioners for
Canada, and thereafter any alteration in such fares shall be governed by
the terms and conditions of the said agreement.

In the argument before the Board and this Court a
great deal of discussion took place as to the effect of this
language; whether by it the contract or any part of it
had been made statutory or whether the result was simply
to leave the agreement authorized, in its character as con-
tract. I have little doubt that the provisions dealing
with fares and the powers of the Board over them have
become the subject of statutory enactment. In the
absence of this special code, the fares would be subject
to the general jurisdiction of the Board under the Rail-
way Act. It would be extraordinary if we should find
that statutory jurisdiction modified materially by a purely
contractual stipulation.

There remains the narrow point whether a formal reso-
lution containing only the expression of opinion by the
City is an imperative step to the right to raise the question
of fares. The "opinion" and the notice to the Company
are obviously bound up with each other: certainly a state
of mind is ordinarily assumed to precede action, and to be
in harmony with it. There is no requirement that the
notification be authorized by resolution, nor that the reso-
lution now insisted on is in any way to be communicated to
the Company. These considerations, so far from indicating
any special significance in the resolution of opinion, appear
rather to treat that opinion and the notice as two parts
of a single act. It was contended by Mr. Schroeder that
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the object was to ensure a certain deliberation on the part 1944
of the council in the course of which, data available from OTTAWA

ELECRICannual reports of the Company or other public sources Ry. Co.
would be or might be brought under examination. But so V.

CITY OF
far as that contention confines such a purpose to the mere OTTAWA.

expression of opinion, I am unable to accede to it. Rand J.
The precise particulars by which parliament has restricted -

the power to deal with these fares involves the taking away
of the general privilege, under the Railway Act, of any
recognized public body to raise such a question before the
Board. The entire interests of the public of Ottawa have,
therefore, been entrusted to the City Council and I cannot
attribute to the language of parliament the intention of ren-
dering that trust precarious by surrounding it with condi-
tional formalities of no substantive value.

What clause 9 (c) contemplates is, first, preliminary nego-
tiation between the City and the Company to reach agree-
ment and, failing that, an application to the Board. The
executive arm of the City consists of a Board of Control and
the Mayor. The formality intended to be secured was
approval of council before executive action, should take
place, and whether that approval should lie in a resolution
formally expressing the opinion of the council, to be fol-
lowed automatically by executive action, or in one instruct-
ing the giving of the notice, would seem to me to be a matter
of indifference. The essential protection to the Company
was that there should be no unauthorized action; that
behind any step by the executive should stand the kniowl-
edge, opinion and approval of the council. That protec-
tion was present here. The resolution directing the notice
to be given by the clerk, by the necessary implication of
its terms, involved the opinion of the council essential to
the propriety of its action.

By clause 9 (a) the Company has the right, "if it should
consider" fares to be inadequate, to raise the question with
the City. Under this a state of mind, even adverse in
opinion to its action, is irrelevant and I can see no rea-
son why the opposite should, in pure formality, be taken
to be the import of the language used in relation to the
City when that is capable of another and perfectly rea-
sonable construction. This points also to the place of
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emphasis in the words, "in the opinion of the City ex;-
OTTAWA pressed by resolution"; it is not "opinion" but "resolu-
ERLE C tion"; opinion will be deemed to be in harmony with

V. action but it must be deducible from "resolution", as we
CrrY OF
OTTAWA. have it here.
Rand J. The appeal should be dismissed with costs.

KELLOCK J.-The point involved in this appeal is taken
in paragraph 2 of the amended answer of the appellant,
to the effect that the respondent had "failed to express
by resolution" the opinion referred to in paragraph 9 (c)
of the agreement of the 25th of January, 1924, and that,
having so failed, it was not entitled to give the notice
provided for by the said clause. Appellant contends that
the agreement is to be taken as part of the Statute, 14-15
Geo. V, chapter 84, that the words above quoted are to
be construed as mandatory and not merely directory, and
when so regarded the resolution of the respondent's
council of June 25th, 1942, is not a compliance with the
terms of the agreement. On behalf of the respondent,
it is contended, (1) that clause 9 (c) should be construed
as a contractual provision and not as part of the statute,
and when so construed, the resolution of June 25th, 1942,
if in any respect deficient, which is denied, complies with
all the essential terms of the agreement; (2) that if the
clause in the agreement is to be construed as a Statute,
that part of clause 9 (c) above referred to is merely
directory; and (3) even if the clause is to be construed
as mandatory, the resolution of the respondent council
completely satisfied its requirements.

It will be convenient to consider this last contention
first. The question is as to whether appellant is right in
its assumption that any resolution which meets the re-
quirements of clause 9 (c) must contain in explicit terms
the opinion of the council of the respondent on the matter
dealt with by that clause.

In Halford v. Cameron's Coalbrook Steam Coal, etc.,
Company (1), there was involved the construction of
7 & 8 Victoria, Chapter 110, section 45, which enacted as

(1) (1851) 16 Q.B. 442.
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to bills of exchange made or accepted on behalf of any 1944
company subject to the Act that OTrAWA

ELEcURIC
every such bill of exchange or promissory note shall be made or accepted Ry. Co.
(as the case may be) by and in the names of two of the directors of V.
the company on whose behalf or account the same may be so made CITY OF

or accepted, and shall be by such directors expressed -to be made or -

accepted by them on behalf of such company; Kellock J.

and that every such bill should be binding upon the com-
pany and the company should be liable thereon. In the
case before the court, acceptance, as far as the directors
were concerned, consisted of their signatures followed by a
description of them as directors of the company appointed
to accept the bill. It was objected on behalf of the com-
pany that the requirements of the statute had not been
met and that the action did not lie.

The court (Lord Campbell C.J., Patteson, Coleridge and
Erle JJ.) held that the objection was not a valid one. Lord
Campbell, in giving the judgment of the court, said at page
445:
But we think that there is no necessity for the very words and syllables
here mentioned to be written by the two directors on the face of the
bill. According to Dr. Johnson, the meaning of the verb "to express"
is "to represent in words; to exhibit by language; to shew or make
known in any manner". Now do not the two directors who have
accepted this bill represent in words, exhibit by language, shew and
make known, that the bill is accepted by them as directors on behalf
of the company?

In my opinion, the principle of this decision applies to
the case at bar. Turning to the resolution of the 25th of
June, 1942, it is as follows:
Moved by Controller Geldert, seconded by Controller Bourque, that
Report No. 16 of the Board of Control, just presented, be received and
adopted-Carried.

The Report referred to is as follows:
1. OTTAWA ELECTRIC RAILWAY CO.

The Street Railway Committee having adopted a motion to instruct
the City Clerk to notify the Ottawa Electric Railway Co. that, in
accordance with Clause 9 of the agreement between the Corporation
and the Railway Company, dated January 25, 1924, it is the Corpora-
tion's intention to apply for a reduction in the current tariff of fares,
the Board recommends that the City Clerk give such notice to the
Railway Company.
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1944 The five year extension period of the agreement witbh the Company
expires on August 13, 1943, and it is required that notice of one year

OTrAWA
ELEORIAc be given the Company of any change that may be contemplated by
Ry. Co. the City in the agreement.-Carried.

V.
CITY OF It is to be noted that what was to be notified to the

7TrA WA. appellant by the city clerk under the resolution "in accord-
Kellock J. ance with clause 9" of the agreement of the 25th of January,

1924, was that it was the respondent's intention to apply
for a reduction in fares. The resolution states that "the
five year extension period of the agreement expires on
August 13, 1943". This refers to the order of the Board
of Railway Commissioners for Canada of August 31st, 1933,
which had established different rates of fares from that
originally provided for under the agreement of January
25th, 1924, made pursuant to clause 9 (c). This would be
well understood by the appellant. The resolution goes on
to state that "it is required that notice of one year be
given the Company of any change that may be contem-
plated by the City in the agreement". There is no change
but one provided for in clause 9 (c) "in accordance with"
which the notice was to be given and this is with respect
to a reduction of fares during the five year period next
succeeding the period expiring August 13th, 1943. Such a
change must be based upon the opinion of the respondent
which the clause describes. Can it be said that this
resolution could be otherwise understood by the appel-
lant?

In my opinion, the resolution does "represent in words"
or "exhibit by language" or "shew or make known" that
the city was of the opinion specified in the clause,
although the word "opinion" or a similar term is not used.
I think the principle of the decision above referred to is
to be applied to the facts of the case at bar. I do not
think there is any substance in the argument put forward
on behalf of the appellant that if the word "opinion"
were to be found in the resolution, there would neces-
sarily have been any difference in the consideration given
to the matter when the resolution was before the council
of the respondent for consideration. I see no weight in
this argument as in any way touching the interpretation
to be given to the language of the agreement in question.
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I agree with my Lord the Chief Justice with regard to 1944

the effect of the admission contained in the respondent's OTTAWA

reply. ELECTRIC
repy.Rv. Co.

In view of the opinion to which I have come, it is not V. oF

necessary to deal with the other points argued. OrrAWA.

I would dismiss the appeal with costs. Kellock J.

Appeal dismissed with costs.

Solicitors for the appellant: MacCraken, Fleming,
Schroeder & Burnett.

Solicitor for the respondent: Gordon C. Medcalf.

THE CITY OF SYDNEY (DEFENDANT)..... APPELLANT; 1944

*Nov. 28,29AND *Dec. 20

GRACE I. WRIGHT (PLAINTIFF) ........ .RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA

IN BANCO

Appeal-Jurisdiction-Supreme Court Act (I.S.C. 1927, c. 35), s. 89-
"Amount or value" of the "matter in controversy" in the appeal--
Appeal from judgment restraining appellant from proceeding with tax
sale.

The City of Sydney appealed from the judgment of the Supreme Court
of Nova Scotia in banco (18 M.P.R. 20) dismissing its appeal from
the judgment of Graham J. (ibid) restraining it from proceeding with
the advertised sale for arrears of taxes, or ait any future time selling
or attempting to sell for taxes, certain land which adjoined land of
respondent, 'and declaring that the land in question was a public way
and not assessable. A motion was made to quash the appeal to this
Court for' want of jurisdiction. The taxes to which the proceeds of
the advertised sale could be applied did not exceed $1,500. The value
of the land in question was assumed to be $7,200.

Held: The appeal should be quashed for want of jurisdiction, as "the
amount or value of the matter in controversy" in the appeal did not
exceed $2,000, within s. 39 (a) of the Supreme Court Act (R.S.C.
1927, c. 35). The "matter in controversy" was the right of the City
to collect $1,500 of taxes through the sale of property. As to "the
amount or value", it is the interest of the appellant that must be
considered (Kinghorn v. Larue, 22 S.C.R. 347, at 349); and this was

*PRESENT:-Rinfret C.J. and Kerwin, Taschereau, Rand and Kellock, JJ.
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1944 clearly the taxes; and their amount was the measure of value which
determined the jurisdiction (Gendron v. McDougall, Casels' Digest,

SYDNEY 2nd Ed., p. 429, cited). (Special leave to appellant to appeal to this
v. Court was refused).

WRIGHT.

MOTION to quash an appeal brought by the defen-
dant, the City of Sydney, from the judgment of the
Supreme Court of Nova Scotia in banco (1) dismissing
its appeal from the judgment of Graham J. (2) restrain-
ing it from proceeding with the advertised sale for arrears
of taxes, or at any future time selling or attempting to
sell for taxes, a certain piece of land which adjoined land
of the plaintiff, and declaring that the land in question
was a public way and not assessable. At the opening of
the hearing of the appeal in this Court, counsel for the
respondent moved that the appeal be quashed for want
of jurisdiction, on the ground that the amount or value
of the matter in controversy in the appeal did not exceed
$2,000. Counsel for the appellant opposed the motion,
but asked, if necessary, for special leave to appeal (leave
was refused by the Supreme Court of Nova Scotia in
banco). This Court reserved judgment on the motions,
and heard the appeal. In the judgment now reported,
this Court, dealing only with the motions, quashed the
appeal, and refused special leave to appeal.

E. H. Charleson and B. B. Jordan for the appellant.

G. F. Henderson for the respondent.

The judgment of the Court was delivered by
RAND J.-When this appeal was called, a motion to

dismiss for want of jurisdiction was made by the respon-
dent. The appeal was heard on the merits and judgment
on the motion reserved.

The point of jurisdiction depends upon whether or not
within section 39 (a) of the Supreme Court Act "the
amount or value of the matter in controversy in the appeal
exceeds the sum of $2,000." The action was brought for an
injunction *to restrain the City of Sydney from proceeding
with a tax sale of a strip of land adjoining property owned

(1) 18 M.P.R. 20; [1944] 2 (2) 18 M.P.R. 20, at 20-26;
D.L.R. 133. [19441 2 D.L.R. 133, at

133-138.
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by the respondent. The taxes to which the proceeds of the 1944

sale could be applied were not more than $1,500. The land CyoF

was assessed for $7,200 and for the purposes of deciding the sYDNEY
question raised I will assume that sum to be its value. WRIGHT.

Further relief claimed was a declaration that the strip had, Rand J.
by dedication, become a public highway. The Courts be-
low upheld the plaintiff's contention.

What, then, is the matter in controversy in this Court?
It is the right of the City to collect $1,500 of taxes through
the sale of property. Then, as to "the amount or value",
it is to the interest of the party appealing that we must
look: Taschereau J., in Kinghorn -v. Larue (1). What is
that here? It is clearly the taxes, and their amount is the
measure of value which determines the jurisdiction.

For that conclusion we are not without authority.. The
point is governed by Gendron v. McDougall (2). There
the plaintiff had obtained a judgment for $231 and in execu-
tion seized an immovable worth $2,000. The defendant
filed an opposition 4 fin de distraire, claiming the land seized
to be his property. Gendron contested that opposition but
it was maintained. He then appealed to this Court which,
on a challenge to the jurisdiction, held that the value of his
interest in the appeal was $231 only. I see no difference
in principle between that case and the present.

The appellant had applied to the Court of Appeal for
special leave to bring the controversy to this Court but it
was refused, and by consent the application was renewed
before us. The case, however, is sui generis and is not, in
my opinion, one in which special leave should be granted.

The appeal should be quashed with costs to the respon-
dent of one motion.

Appeal quashed, with costs to the
respondent of a motion; the appli-
cation for leave to appeal dismissed
without costs.

Solicitor for the appellant: Finlay MacDonald.

Solicitor for the respondent: John MacNeil.

(1) (1893) 22 S.C.R. 347, at 349.
(2) (1885) Cassels' Digest, 2nd Ed., p. 429.
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1944 RODERICK McINTYRE ................ APPELLANT;
*Nov. 29,30
*Dec. 20 AND

HIS MAJESTY THE KING.............. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law-Charge of rape-Evidence-Corroboration-Charge to jury
-Misdirection-New trial.

The appeal was from the judgment of the Court of Appeal for Ontario
(81 C.C.C. 319) dismissing (Laidlaw J.A. dissenting) appellant's appeal
from his conviction on a charge of rape. The issue at the trial was
whether or not the complainant voluntarily consented to the inter-
course. A witness, R., who had arrived at the scene of the alleged
offence shortly after what took place, testified to there being a "matted
down" area of about 20 x 6 feet. The complainant in her evidence
had said nothing about such condition. Appellant testified that such
condition existed before what took place. In charging the jury the
trial Judge said that the evidence of R. and two other men corrob-
orated the complainant's story in regard to some of the material
aspects thereof and he followed by detailing certain matters of their
evidence, including the condition of the area as described by R.

Held (Taschereau and Kellock JJ. dissenting): The conviction should be
quashed and a new trial directed.

Per the Chief Justice and Kerwin J.: It was not necessary that the com-
plainant should have given some particular bit of evidence before
an independent witness upon that point could corroborate her gen-
eral story on the issue of consent. As part of the Crown's case, it
was quite proper to show the condition of the particular area when
R arrived, and the jury would not be bound to believe appellant's
evidence as to its condition before the occurrence. But it was mis-
direction to say that evidence of the matited down condition of the
area after the occurrence could constitute corroboration of a material
aspect of the complainant's story as to which she had not testified.
And it could not be said that the misdirection had caused no mis-
carriage of justice.

Per Rand J.: It was beyond controversy on the evidence that the state
of the surface of the area could not have furnished the slightest
corroboration to the complainant's story or to the case of the
Crown. The charge to the jury was, therefore, in that respect, a
misdirection in law and of such a nature that it could not be said
that it might not have influenced the jury in reaching their verdict.

Per Taschereau and Kellock JJ. (dissenting): The reference in question
in the charge to the condition of the area, having regard to its con-
text, related, not to any supposed statement of the complainant as
to the condition of the area which was corroborated by R., but to
a reference earlier in the charge to the complainant's evidence as
to the nature of the alleged assault, and would be so understood
by the jury; and R.'s evidence as to the condition of the area
was consistent with, and could properly be regarded as corrobora-

*PRESENT:-Rinfret C.J. and Kerwin, Taschereau, Rand and Kellock JJ.
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tive of, the complainant's evidence with respect to the struggle 1944
alleged by her to have taken place, unless it were clearly established -
as a matter of fact that the struggle described by her was of such McINTYE

a limited character that it could not have been the cause of an area THE KING
of the extent described by R., and on that question the jury, if -
accepting complainant's evidence that she did not consent and was
attacked, and giving due weight to the circumstances, might well
have considered that no difficulty arose, and that was a question
of fact, expressly left as such to, and entirely one for, the jury.
There was really no question of law involved in the dissent in the
Court of Appeal, but merely matters of fact, and therefore the
appeal should be quashed.

APPEAL from the judgment of the Court of Appeal for
Ontario (1) dismissing (Laidlaw J.A. dissenting) the
appellant's appeal from his conviction, at trial before
Greene J. and a jury, on a charge of rape.

H. Freshman for the appellant.

W. B. Common K.C. for the respondent.

The judgment of the Chief Justice and Kerwin J. was
delivered by

KERWIN J.-The conviction of the appellant McIntyre
on a charge of rape was upheld by the Court of Appeal for
Ontario with Mr. Justice Laidlaw dissenting. As I con-
sider there should be a new trial, I refrain from discussing
the evidence except as it may be necessary to explain my
reasons for so doing.

If the offence occurred, there is no doubt that the
appellant committed it. He admits that he had intercourse
with the complainant, Eva Pettigrew, at the time and
place mentioned by her but his defence is that she con-
sented voluntarily. The intercourse took place about
noon on a bright Sunday, May 23rd, 1943, not far from a
travelled highway in the Township of Ancaster. The
exact spot is part of the abandoned right-of-way of an
electric railway company and is described in the evidence
as being about twenty feet by six feet in area. The
ground surrounding it is filled with weeds and tall grass.

After the occurrence, Eva Pettigrew complained to one
or more of the occupants of a neighbouring farm house,
one of whom described the condition of the particular

(1) 81 Can. Crim. Cas. 319.
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1944 area immediately thereafter as "matted down". There
MCINTME would appear to be no denial of this fact but, in view of
THE iNO the defence, the important question in this connection was
Kerwin J as to the condition of that area before the complainant

- and accused had reached it. The only one who gave any
evidence on this question was the accused, who said it
was "well flattened" and "the only matted down spot in
the whole territory."

The vital point in the whole case was as to whether the
complainant consented or, if she had consented, whether
such consent had been extorted by threats or fear of bodily
harm (Criminal Code, s. 298). The trial judge told the
jury that they "should be reluctant to convict in a case of
this kind upon the uncorroborated evidence of the com-
plainant" but that "it is within your power to do so." He
then dealt with the question "whether the story of the
complainant had been corroborated in a material aspect."
He stated that the evidence of three people in the farm
house "amply corroborates the story as told by Eva Petti-
grew in regard to some of the material aspects of that
story." He then detailed some of these aspects and stated,
as one of them:- "They described the condition of the area
twenty feet by six where the grass was pressed down", and
concluded:- "So in several matters they corroborated the
evidence of Eva Pettigrew as she gave it in the witness box
here to-day." Later in his charge he said:- "She says that
she did not consent, and that she was overpowered by fear
when he threatened her with bodily harm. Indicating that
there was perhaps some struggle or evasion-it is for you
gentlemen to say-there was a beaten down area in the
grass and weeds there of some twenty feet by six."

It was pointed out in argument before us that the trial
judge was in error in stating that three occupants of the
farm house had described the condition of this lot where
the grass was pressed down. As a matter of fact only one
had referred to it but, as we may deal only with the dis-
sent in the Court below, I disregard this discrepancy. All
that was required was that the corroboration should be of
the evidence of the complainant that the accused had car-
nal knowledge of her without her consent or with consent
that had been extorted by threats or fear of bodily harm
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It was not necessary that the complainant should have 1944

testified to some particular bit of evidence before an in- MCINTYRE

dependent witness upon that point could corroborate her T.E KING

general story on the issue of consent. As part of the KewiJ.

Crown's case, it was quite proper to show the condition
of the particular area when the independent witnesses
arrived, and the jury would not be bound to believe the
evidence of the accused as to its condition before the
occurrence.

However, that is not what the trial judge told the jury.
He instructed them that the evidence could be taken by
them as corroborating her story in regard to some of the
material aspects thereof and then gave as one aspect the
condition of the area. As a matter of fact she had said
nothing about it. It was misdirection to say that evi-
dence of the matted down condition of the area after the
occurrence could constitute corroboration of a material
aspect of the complainant's story as to which she had not
testified. It is in this sense that I understand Mr. Justice
Laidlaw's statement:-"There could not, of course, be
corroboration, ample or otherwise, of evidence not given
by the complainant, Eva Pettigrew, and in my opinion
there was a misdirection to the jury in this matter." In
any event, later in his judgment he states:-"There was
again [referring to the same point] misdirection of such
a character and magnitude as to make the trial unfair
to the appellant."

In other parts of his charge, the trial judge had told
the jury that they were the sole judges as to what facts
had been proved by the evidence; that while it was his
duty to review some of the highlights of the evidence and
to comment on them, if he saw fit, he could not pretend
to review everything and, if he expressed an opinion of
the facts, they were not bound to follow it unless their
own opinion happened to be the same; and, towards the
conclusion of his charge, he stated that he did not pre-
tend to have covered all the evidence,-that there might
be parts of it that were important that they recalled which

-he had not gone over but that he was satisfied that among
their twelve joint memories they would have before them
everything that was of any real importance.

25680-1

1378.C.R.]



SUPREME COURT OF CANADA

1944 These general observations, however, cannot weigh in
McINTRE this case where the question of consent was of prime

THE k importance, nor does it matter that the judge was right
KerwinJ. in pointing out other evidence which, if the jury believed

it, would warrant them in treating it as corroboration.
There being misdirection, I am unable to say that there
has been no miscarriage of justice. The fact that counsel
for the accused did not object at the trial should not be
taken, in the circumstances, to indicate that the point was
negligible. There had already been one trial where the jury
disagreed, and, considering the evidence as a whole in the
record before us and the importance attached to the
matted down area by the trial judge, the Crown has
failed to convince me that but for the misdirection the
verdict would necessarily have been the same. Gouin v.
The King (1).

The appeal should be allowed, the conviction quashed
and a new trial directed.

The judgment of Taschereau and Kellock JJ., dissent-
ing, was delivered by

KELLOCK J.-This is an appeal from an order of the
Court of Appeal for Ontario dismissing an appeal from
the conviction of the appellant on a charge of rape.
Appellant relies upon the dissenting judgment of Laidlaw
J. A. as establishing jurisdiction in this Court pursuant
to the provisions of section 1023 of the Criminal Code.

The difference of opinion in the Court below was with
regard to certain portions of the charge of the learned
trial judge. Laidlaw J.A. was of opinion that there was
material misdirection and that the Crown had not met
the onus thereby cast upon it of showing that there had
been no miscarriage. The Chief Justice of Ontario and
Gillanders J.A. were of opinion that there was no mis-
direction, the Chief Justice being further of the view that
even if it could be said that misdirection existed, it was
quite improbable that it had had any effect upon the
result. The question in issue at the trial was as to whe-
ther or not there had been consent on the part of the
complainant, the defence being that there had been such
consent.

(1) [1926] S.C.R. 539, at 544.
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In his charge, the learned trial judge said: 1944
The evidence of the three gentlemen near by, the farmer Mr. McINvE

Robson, his father-in-law and his brother-in-law Scott, amply cor- V.
roborates the story as told by Eva Pettigrew in regard to some of the THE KG

material aspects of that story. In other words, they painted the scene Kellock J.
as she has told it to you. They found the man naked. They told you
how she arrived at the house with nothing but her skirt and jacket
on, and they described the condition of the area twenty feet by six
where the grass was pressed down. So in several matters they cor-
roborated the evidence of Eva Pettigrew as she gave it in the witness
box here to-day.

The complainant did not give any evidence with regard
to the condition of the area at any time. In the course of
his judgment, Laidlaw J.A., after pointing this out, refers
to the description given by complainant as to her struggle
with the appellant, and the evidence of the appellant
that the place in question was matted down at the time
he and the complainant came there. The ground of dis-
sent was that Robson's evidence could not amount to
corroboration of any evidence given by complainant either
as to the condition of the area or as to her struggle with
the appellant, for the reason that she had given no evi-
dence as to the condition of the area and the extent of the
beaten down area described by Robson could not have been
caused by the struggle described by the complainant.

In considering whether or not there was misdirection in
the charge, the language of the learned trial judge is to be
scrutinized to see what the jury might reasonably be con-
sidered to have understood from it. It is, of course, misdirec-
tion if a jury is directed to treat something as corroboration
which is not in law corroboration. In the present case, the
question is whether there is to be taken from what the
learned trial judge told the jury that the complainant had
made some statement in evidence with regard to the con-
dition of the area which was corroborated by Robson, or
whether his charge is to be taken as referring only to her
evidence as to her struggle, and if the latter, then was the
evidence of Robson in any way corroborative of it?

To my mind, the context in which the above portion of
the charge appears affords an answer to the first branch of
the question.

The learned trial judge had first warned the jury that
they should be reluctant to convict upon the uncorroborated

25680-1i
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1944 evidence of the complainant and pointed out that if they
McITm did so, it was a very serious responsibility to assume unless
THV kG her story had "been corroborated in some material aspect".

Kellok J. He then proceeded to say:
It is proper that we should take just a moment to consider as to

whether the story of the complainant has been corroborated in a
material aspect. I think I need only recall to you her story as to
what took place in that gully or depression in the land that has been
referred to, about her clothes being removed, and the nature of the
assault which she alleges this man made upon her.

Then followed the portion of the charge. which is objected
to as already set out above. In my opinion, the reference
to the condition of the area in the part objected to relates
to the reference in the earlier part to the complainant's
evidence as to the nature of the assault which she alleged
had been made upon her and, in my opinion, would be so
understood by the jury. The learned trial judge in a sub-
sequent passage of his charge, returns to the relation of the
cbmplainant's evidence as to the assault and the existence
of the beaten down area and the bearing of the one upon
the other when he said:
Indicating that there was perhaps some struggle or evasion-it is for you
gentlemen to say-there was a beaten down area in the grass and weeds
there of some twenty feet by six.

I am of opinion, therefore, that in the portion of the charge
objected to as first set out above, there is no implication
that the learned trial judge was telling the jury that the
complainant had made any statement with regard to the
condition of the beaten down area.

There remains to be considered the second branch of the
question, namely, as to whether or not the evidence of
Robson could be properly regarded as corroborative of the
evidence of the complainant with respect to the struggle
which she alleged had taken place between herself and the
appellant. To put the matter another way, while the
complainant had not said that the grass was pressed down
as the result of the struggle, she had given evidence of a
struggle and Robson's evidence as to the condition he found
would be consistent with a struggle having taken place at
that point and therefore corroborative of the evidence of
the complainant unless it were clearly established as a mat-
ter of fact that the struggle described in evidence by the
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complainant was of such a limited character that it could '19o
not have been the cause of an area of the extent described MoiraN
by Robson. In considering this matter, it is to be remem- THE, K,
bered that if the complainant's evidence that she did not Keli J.
consent and that she was attacked was accepted by the -

jury, the latter may well have considered that the com-
plainant was not to be held literally to her account of the
struggle as she was not, in her agitated condition in the
circumstances of the attack, likely to have noted it in
detail or to have' remembered it fully afterwards. Giv-
ing due weight to the circumstances, the jury may well
have considered that no difficulty arose in this matter. In
my view, this was a matter of fact entirely for the jury
and no ground is presented for interference by the court.
This question of fact was expressly left to the jury as such
in the second passage of the charge to which I have
referred, namely: "Indicating that there was perhaps some
struggle or evasion-it is for you gentlemen to say-there
was a beaten down area in the grass and weeds there of
some twenty feet by six". The learned dissenting judge
refers to this part of the charge but takes the view that
the complainant's description of the struggle and the
extent of the beaten down area were quite inconsistent
the one with the other. This is a finding of fact. With
respect, this was, in my opinion, a matter purely within
the province of the jury.

The fact that appellant had given evidence that the
area was beaten down when he and the complainant first
arrived at the place has no relevancy to the point under
discussion. The. learned trial judge in the passage of his
charge referred to, was not dealing with any evidence
given by the appellant, but was dealing with the evidence
of the complainant and some aspects in which her evi-
dence was corroborated by that of Robson. He had al-
ready charged the jury-
There are two things that I wish to stress in regard to the facts of
the case as apart from the law: in my review I cannot pretend to
review everything; I try to assist you with a review of some of the more
important parts of the evidence, but that does not relieve you from
your duty, with your twelve joint memories, of recollecting and con.
sidering anything that may be of importance in deciding the real issue
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1944 in this case; and if I express an opinion on the facts, or seem to
1-- express an opinion, you are not bound to follow my opinion unless your

Mahmaz own happens to be the same.
V.

TH KINO; Viewing the evidence as I do, there is no question of law
Kellock J. involved in the dissent below, but merely matters of fact.

I would, therefore, quash the appeal.

RAND J.-This is an appeal by the accused from a con-
viction for rape and comes here through the dissent in
the Court of Appeal for Ontario of Laidlaw, J.A., on a
point of law.

The only issue at the trial was consent or no.consent,
and the point on which the dissent arose was in relation
to a portion of the judge's charge which dealt with cor-
roboration.

The woman was twenty years of age and the young
man eighteen. Her story was of struggle until exhaustion,
although terrified by threats of bodily injury. The occur-
rence took place a short distance in the country from the
city of Hamilton in a low-lying area about twenty feet
by six, over which the grass had been beaten down until
it was almost flat. Pictures of the surrounding land indi-
cated the grass to be fairly high and somewhat coarse and
heavy.

A witness, who had reached the spot while the accused
was still there and naked, gave evidence of that state of
the grass. The complainant had not in her evidence re-
ferred to it. The accused gave a similar description of
it but added that it was in that condition when he and
the complainant had come to it. This latter feature was
not challenged either in cross-examination or in rebuttal.

In his charge to the jury, the trial judge used the fol-
lowing language:
They told you how she arrived at the house with nothing but her skirt
and jacket on, and they described the condition of the area twenty
feet by six where the grass was pressed down. So in several matters
they corroborated the evidence of Eva Pettigrew as she gave it in the
witness box here to-day.

And later in the charge:
Indicating that there was perhaps some struggle or evasion-it is for
you gentlemen to say-there was a beaten down area in the grass and
weeds there of some twenty feet by six.
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In the peculiar circumstances of the case presented, 1944

extraordinary even as told by the complainant, and in MCINTYRE
view of the sole issue before the jury, I doubt that any TH EKIo
single suggestion could have carried more weight to incline R

Rand J.the balance of their judgment than that the grass in this
spot might have shown the condition it did as a result of
her struggles. So far, however, from that being the fact,
it is beyond controversy, on the evidence, that the state
of the surface of the area could not have furnished the
slightest corroboration to the story of the complainant or
to the case of the Crown. It was, therefore, a misdirection
in law and of such a nature that we are quite unable to say
that it might not have influenced the jury in reaching their
verdict.

The conviction should, therefore, be quashed and a new
trial directed.

Appeal allowed, conviction quashed,
and new trial directed.

Solicitor for the appellant: Herbert Freshman
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GAUTHIER & COMPANY LIMITED *F.APPELLANT;6
(SUPPLIANT) ............ ..........

AND

HIS MAJESTY THE KING.......... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Negligence-Motor vehicles-Highways-Evidence---Crown-Collision be-
tween Crown's vehicle and another vehicle-Claim for damages
against Crown-Crown's vehicle skidding across highway into path
of other vehicle-Prima facie case of negligence-Onus of explanation
-Nature of onus-Whether onus discharged in the circumstances-
Res ipsa loquitur as against Crown.

A Bren gun carrier owned by the Crown and driven in the course of his
duties by a member of the armed forces of Canada, while proceed-
ing westerly on a highway in Ontario about 1.45 p.m. on January 11,

*PRESENT:-Kerwin, Taschereau, Rand, Kellock and Estey JJ.
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1945 1943, skidded so that its rear part was across the south side of the
road in the path of the suppliant's motor ambulance which was pro-

GAUTHIER ceeding easterly on its right side of the road; and a collision resulted.
& The suppliant's claim against the Crown for damages was dismissed

COMPANY
LTD. by Thorson J., [1944] Ex. C.R. 17, who held that the suppliant had

v. not established a case of negligence against the Crown. The sup-
THE KING pliant appealed.

Held (Kerwin and Rand JJ. dissenting): The appeal should be allowed
and the suppliant should have judgment for damages.

The driver of a vehicle meeting another vehicle on a highway has a duty
under s. 39 (7) of the Highway Traffic Act (R.S.O. 1937, c. 288), and
there is a similar duty at common law, to allow to the other vehicle
one half of the road free; and a breach of that duty, occasioning
damage, will establish a prima facie case of negligence against such
driver, casting upon him the onus of explanation (the nature of this
onus discussed). Such explanation should (in the words of Lord
Dunedin in Ballard v. North British Ry. Co., 60 Se. L.R. 441, at 449)
"show a way in which the accident may have occurred without negli-
gence". Such a way was not, in the circumstances of this case,
shown by the mere fact of the skidding (which, by itself, is a
"neutral fact", equally consistent with negligence or no negligence)
nor by the evidence (on proper inference from the facts established
by evidence accepted by the trial judge). (The phrase res ipsa
loquitur is applicable to a claim against the Crown under s. 19 (c)
(as enacted by 2 Geo. VI, c. 28) of the Exchequer Court Act. The
negligence spoken of in s. 19 (c) may be established by legitimate
inference from facts proved by the application of the phrase).

Per Kerwin and Rand JJ., dissenting: The evidence did not justify a
finding of negligence on the part of the driver of the carrier. Skid-
ding on a slippery road cannot be taken per se as negligence on a
driver's part. Even if the doctrine res ipsa loquitur applies to the
Crown (which it was unnecessary to determine), the explanation by
a witness (who considered that the skid had been caused by the left
tread striking a smooth or icy patch on the road, though he could
not find any), taken in the light of the circumstances, was sufficient
to displace any onus resting upon the Crown.

APPEAL by the suppliant from the judgment of
Thorson J., President of the Exchequer Court of Canada
(1) dismissing its claim, made by way of petition of right,
for damages caused by a collision between its motor ambu-
lance and a Bren gun carrier owned by the Crown and
driven in the course of his duties by a member of the
armed forces of Canada.

Walter F. Schroeder K.C. for the appellant.

Robert Forsyth K.C. for the respondent.

(1) [1944] Ex. C.R. 17; [1944] 2 D.L.R. 273.
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The judgment of Kerwin and Rand JJ., dissenting, was 1s

delivered by GAUmHIER

COMPANY
KERWIN J.-This is an appeal by the suppliant from LTD.

the dismissal by the Exchequer Court of his petition of THE ING

right. The suppliant is the owner of a motor ambulance -

which, on January 11th, 1943, was being driven from
Ottawa easterly towards Hawkesbury on Ontario Provin-
cial Highway No. 17. About 1.45 o'clock in the afternoon
a collision occurred between it and a Bren gun carrier,
owned by the respondent and driven by Private D. G.
Dunn. Originally it was claimed that Dunn had been
guilty of negligence in not having the carrier under proper
control and in driving at an excessive rate of speed. The
suppliant's driver testified that as the vehicles approached
each other, the carrier zigzagged in its course, and that it
was travelling at an excessive rate of speed. The Presi-
dent of the Exchequer Court did not believe this and other
evidence to the same effect and no attack was made before
us on these findings.

The highway had been well ploughed and it was between
twenty-four and twenty-six feet wide with a snow bank on
each side of the ploughed portion. The surface consisted
of hard packed snow without ruts. It was in good winter
condition and safe for driving. It had snowed a little that
day and there had been some sleet but, while the road was
slippery, it was not dangerously so.

Dunn had been sent out with the carrier on what is
-known as a track test, that is, a run to test the caterpillar
treads on the carrier. He had gone from the proving
grounds on highway 17 easterly as far as Cumberland.
The weather had been fine but it had started to snow a
little and sleet and Dunn, therefore, obeyed the standing
order in such circumstances that he should return to the
proving grounds. He accordingly started off from Cum-
berland and travelled westerly, with the right hand tread
of the carrier on the ploughed shoulder and slightly higher
than the left. Dunn had driven trucks for a number of
years and had driven Bren gun carriers for some months.
Both he and Staff-Sergeant Hall testified that having the
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1945 right tread on an encrustation of snow on the north side
GAUTHER of the highway permitted one to have the carrier under

ANY greater control.
Lm. Dunn saw the motor ambulance approaching some dis-

V.
THE KING tance away and knew the two vehicles would meet at a

Kerwin J. certain slight curve in the road. He kept on his regular
- course, considering that that was the proper thing to do,

but when he was about eight or ten feet east of the apex of
the curve, the carrier slid southwesterly from the north to
the south side of the road so that when it came to a stop it
was across the south half of the road facing north, with its
rear end in the snow bank on the south side of the road.
The motor ambulance was not able to avoid running into it
and hence the damage.

There was a gradual slope on what must be emphasized
has been found to be, and is, a slight curve in the road.
Much has been made of Dunn's cross-examination as to
why he kept on the same course and on this point I can do
no better than extract the following from the reasons for
judgment of the learned President:-

As Dunn was taking this bend the outside of the right track of the
carrier was on the right shoulder of the road with the left track slightly
down on the road because of the slope of the road to the south. On his
cross-examination Dunn stated that this would be likely to throw him
into a skid as he came around the curve but he continued to drive on the
same course he had been following. From this statement counsel for the
suppliant strongly contended that it was negligent on the part of the
driver to continue to drive in this manner. Indeed, this was the only
specific ground of negligence that was strongly urged against the driver.
The evidence on this must, however, be looked at as a whole. Dunn
stated that he did not expect to skid at all. He was staying on his
course and driving as he did because he knew that if he tried to pull out
of his course it would be likely to cause him to skid. If he had lowered
the right track of his carrier to the same level as his left the carrier
would have been in the middle of the road.

With this I entirely agree and, like the learned President,
can find no negligence on the part of Dunn.

Mr. Schroeder argued that the carrier, proceeding west-
erly, had no right on the south half of the road and that the
driver of the ambulance, as to whom there was no suggestion
of negligence, could rely upon the carrier not being found
where it was not to be expected. It may be that in certain
cases (some of which have actually come before the courts),
if nothing more was in the record, the evidence might
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be sufficient for the court to find on the balance of prob- 1945

abilities that the driver of a vehicle was negligent. But GAUTHIER

that is not this case. We know that it was the skid that Co 'ANY
caused the carrier to leave the north side of the road and LTD.

go to the south. Motoring in wintertime in our climate is THEvKIN(

subject to many vicissitudes, and skidding on a slippery Kerwin J.
road cannot be taken per se as negligence on the part of a -

driver. A skid "by itself is neutral. It may or may not
be due to negligence": per Lord Greene in Laurie v. Raglan
Building Co. Limited (1). We were referred to the deci-
sion of the Ontario Court of Appeal in McIntosh v. Bell
(2), aid to the decision of this Court in Claxton v. Grandy
(3), approving of the former. In my view, the surround-
ing circumstances in each of these cases were entirely dif-
ferent from that presented to the Court in the present
appeal.

Reliance was also placed on res ipsa loquitur, a doctrine
which has been much overworked: The Sisters of St.
Joseph of the Diocese of London v. Fleming (4). It is
true that Dunn could not explain the skid. He had kept
his course and, while he was not asked whether he had
passed other curves or bends, another witness, Constable
Harkness, testified that there were "a lot of curves" on
the highway, and I agree with the President that it is
proper to assume that Dunn negotiated them safely. He
had been travelling at fifteen miles per hour while mak-
ing his test from the proving grounds to Cumberland but
on the return journey, because of the change in the
weather, he put the carrier into third gear and reduced his
speed to ten to twelve miles per hour. The change of
gear gave him a little more power and he was thus able
to travel more slowly and keep the carrier under better
control. Hall considered that the skid had been caused
by the left tread striking a smooth or icy patch on the
road, although he could not find any. It is unnecessary
to determine whether the doctrine applies to the Crown
because, even if it did, Hall's explanation is sufficient to
displace any onus resting upon the respondent.

The appeal should be dismissed with costs.

(1) [19421 1 K.B. 152, at 154; (3) [1934] 4 D.L.R. 257.
[19411 3 All E.R. 332, at 336. (4) [19381 S.C.R. 172 at 177.

(2) [1932] OR. 179.
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1945 The judgment of the majority of the Court (Tasche-
GAUTHmE reau, Kellock and Estey JJ.) was delivered by
COMPANY

IrrD. KELLOCK J.-This is an appeal from a judgment of the

THE NO learned President of the Exchequer Court dismissing a
- claim by the appellant for damages to a motor vehicle

occasioned by the negligence, as it was alleged, of an
officer or servant of the Crown. The damages claimed
are the result of a collision between a motor ambulance
of the appellant and a Bren gun carrier, driven by one
Private Dunn, a member of the armed forces of Canada.
The collision occurred at about 1.45 p.m. on January 11th,
1943, on Ontario Provincial Highway No. 17. The appel-
lant's ambulance was proceeding easterly while the Bren
gun carrier was proceeding in the opposite direction. Each
of the vehicles, until immediately prior to the collision,
was on its proper side of the road. The ambulance was
proceeding at about *25 miles, and the carrier at from 10
to 12 miles, per hour. At or about the place of the colli-
sion, the road curves to the south, when one is facing
west, and as the carrier was on this curve, the rear end of
it slid off to the driver's left, placing it directly in the
path of the ambulance, giving the driver of the latter no
opportunity of avoiding a collision. The ambulance ran
into the left side of the carrier.

Among the particulars of negligence alleged by the
appellant against the driver of the carrier, were the fol-
lowing:

1. Failing to have control of the said tank or if he
had such control, failing to exercise it.

2. Operating the said tank without regard to the
safety of the petitioner's motor vehicle or the
operator thereof or the passengers therein or of
other persons using the said highway.

3. Failing to turn out to the right of the centre line
of highway so as to allow the motor vehicle of
the petitioner one-half of the said highway free,
and crossing from the north to -the south half
of the said highway when very close to the motor
vehicle of the petitioner, thus making an acci-
dent inevitable.
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4. Travelling at an excessive rate of speed having 1945

regard to the condition of the highway and to GArTIER

other circumstances then and there existing. COMPANY
LD.

The learned trial judge absolved the. appellant's driver THE V.

of all negligence. He held that it was for the appellant Ti K .

to establish negligence on the part of the driver of the -

carrier which, in his Lordship's opinion, the appellant

failed to do. He refused to apply res ipsa loquitur.

The evidence adduced on behalf of the appellant estab-

lished the facts of the accident already set forth, includ-
ing the fact that when the vehicles were approximately
50 feet from each other, the carrier "zig-zagged" and came

over or slid over to the south side. of the road directly
in the path of the ambulance, giving the latter no oppor-
tunity to avoid the collision. Evidence as to the damage
sustained by the ambulance was, of course, also given.

In my opinion, the appellant had, on this evidence,
established a prima facie case of negligence as against the
respondent. The duty cast upon drivers of vehicles
meeting each other upon a highway, is set out in section
39, subsection 7, of The Highway Traf]i Act, R.S.O. 1937,
chapter 288, which provides that

where a person travelling or being upon a highway in charge of a
vehicle meets another vehicle, he shall turn out to the right from the
centre of the road, allowing to the vehicle so met one-half of the road
free.

In Baldwin v. Bell (1) Lamont J., in delivering the judg-
ment of himself and Rinfret J. (as he then was), said:

The non-observance by an automobile driver of the precautions
prescribed or duties imposed by the legislature is usually prima facie
evidence of negligence.

This was said with relation to the predecessor of the sta-
tutory provision above referred to. I refer also to Phillips
v. Britannia Hygienic Laundry Co. Ltd. (2).

The driver of a vehicle meeting another vehicle on a
highway is entitled to rely on the performance by the
approaching vehicle of the duty cast upon it by the statute

(2) [1923] 1 K.B. 539 at 548.
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1945 referred to, and is in his turn bound by a similar duty. A
GAUTHIER breach of this duty occasioning damage will establish a
COM ANY prima facie case of negligence on the part of the driver

L/M- of the offending vehicle, casting upon the latter the onus
THE KING of explanation. I shall return later to the nature of this
Kellock J. onus. Apart from the existence of the duty imposed by

statute, there would appear to be a similar duty at common
law. Chaplin v. Hawes (1); Beven, 4th Edition, 138, 139
and 686; Gibb, "Collisions on Land", 4th Edition, 118. The
mere fact of an accident taking place on a highway may
not give rise to any inference of negligence on the part of
the operator of either vehicle concerned, but whether or
not in any particular case that will be so, is dependant upon
the circumstances. Halliwell v. Venables (2); McGowan
v. Stott (3); Ellor v. Selfridge (4). Apart from the statute
applicable in the case at 'bar, I am of opinion that the prin-
ciple of the cases just referred to applies in the present
instance, the carrier being, in the words of Lord Greene in
Laurie v. Raglan Building Co. Ltd. (5), "in a position
where it has [had] no right to be" at the time it met the
appellant's ambulance. This fact resulting in the damage
to the appellant's vehicle, amounts prima facie to negli-
gence on the part of the operator of the carrier. Counsel
for the respondent at the trial would appear to have acted
upon the view which I have above expressed, as evidence
was called in defence. In my opinion, he was right in so
doing.

Before considering this evidence, it will be convenient to
consider the nature of the onus resting upon the respon-
dent at the conclusion of the appellant's case. I refer first
to the judgment of Duff C.J., in United Motors v. Hutson
(6). After referring to the judgment of Erle C.J. in Scott

v. London & St. Katherine Docks Co. (7), his Lordship
proceeded:

Broadly speaking, in such cases, where the defendant produces an
explanation equally consistent with negligence and with no negligence,
the burden of establishing negligence still remains with the plaintiff.

(1) (1828) 3 C. & P. 554. (5) [1941] 3 All E.R. 332, [1942]
(2) (1930) 99 LJ., K.B. 353. 1 K.B. 152.
(3) (1923) 99 L.J., K.B. 357. (6) [1937] S.C.R. 294, at 296
(4) (1930) 46 T.L.R. 236. et seq.

(7) (1865) 3 H. & C. 596, at 601.
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He cited the judgment of Lord Halsbury in Wakelin's case 1945

(1). He then referred to a second class of cases to which GAUTHIER

the phrase res ipsa loquitur is applied, where by force of COMPANY

a specific rule of law, if certain facts are established, the LTD.
defendant is liable unless he prove that the occurrence THE ING

out of which the damage has arisen falls within the category Kellock J.
of inevitable accident. Such a case is illustrated by The -

Merchant Prince (2) and cases where there is a statutory
onus such as that in question in Winnipeg Electric Co. v.
Geel (3). I do not know of any authority which would
bring the facts of the case at bar within this second class.
In my opinion, the case falls within the first class. The
explanation called for on the part of the defendant in this
kind of case has been dealt with in a number of authorities,
notably in the oft cited judgment of Lord Dunedin in
Ballard v. North British Railway Co. (4):

I think this is a case where the circumstances warrant the view that
the fact of the accident is relevant to infer negligence, but what is the
next step? I think that if the defenders can show a way in which the
accident may have occurred without negligence, the cogency of the fact
of the accident by itself disappears and the pursuer is left as he began,
namely, that he has to show negligence. I need scarcely add that the
suggestion of how the accident may have occurred must be a reasonable
suggestion. For example, in Scott v.. The London and St. Katherine
Docks Co. (5), a case where a bag of flour fell on a man who was pass-
ing along a quay in front of a warehouse, it would not have been suffi-
cient to say that the flour bag might have fallen from a passing balloon.

After referring to the judgment of Erle, C.J., in that case,
Lord Dunedin proceeded:

I take notice of the word "explanation". It is not in absence of
"proof" by the defendant that there is reasonable evidence of want of care.

Reference may also be made to The Kite (6); Langham v.
Governors of Wellingborough School (7); The Mulbera
(8); Canadian Pacific Railway v. Pyne (9), per Duff J.,
as he then was, delivering the judgment of the Privy
Council; Hunter v. Wright (10); Kearney v. London,
Brighton etc., Ry. Co. (11).

(1) Wakelin v. London & South (6) [1933] P. 154.
Western Ry. Co., (1886) 12 (7) (1932) 101 U., K.B. 513.
App. Cas. 41, at 44, 45. (8) [1937] P. 82, at 91.

(2) [1892] P. 179. (9) (1919) 48 D.L.R. 243, at 246.
(3) [19321 A.C. 690. (10) [1938] 2 All ER. 621.
(4) (1923) 60 Sc. L.R. 441, at 449. (11) (1870) L.R. 5 QB. 411, at
(5) (1865) 3 H. & C. 596. 413; (1871) 6 Q.B. 759.
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1945 Turning to the evidence adduced in defence, it was
GAUTHmER established that the presence of the carrier on the south
COMPANY side of the road at the time of the collision was due to a

rD. skid, the rear end of the carrier going around to the driver's
V.

THE KING left, taking the whole vehicle across the road so that, at the
Kellock J. time it was run into by the ambulance on its left side, it

- was across the south half of the highway. Skidding of a
vehicle on a highway by itself is a "neutral fact", equally
consistent with negligence or no negligence. The case
Pacific Stages Ltd. v. Jones (1) is an illustration of skid-
ding which was not due to any negligence of the operator. I
do not think the decision in Claxton v. Grandy (2) is in-
consistent with this view. Accordingly, for the respon-
dent in the circumstances of this case to go no farther
than to show that the accident was occasioned by the
skidding of the carrier, was not to show "a way in which
the accident may have occurred without negligence", in
the language of Lord Dunedin in Ballard's case (3).

There were but three witnesses called for the respon-
dent. The relevant parts of the evidence of Staff Ser-
geant Hall are as follows:

Q. What would make it slide? You did not see it slide?
A. No, I did not see it slide.
Q. Your statement could only be an opinion? I am curious to

know?
A. The only thing I could attribute it to was that the left track must

have struck a frozen spot somewhere on the road which caused the
carrier to lose its grip.

Q. Would that be a likely thing to happen if the road were uneven
in its composition; that is, some parts more frozen than others or more
slippery than others?

A. Not unless he hit a bare spot, it would not, because with the
road packed ordinarily he could run that vehicle wide open on any
curve with no fear of skidding, but if they should strike a spot in the
road that was icy enough or frozen enough the vehicle would slide,
certainly.

Not only was there no evidence of any such spot on the
highway, but the same witness established affirmatively
that there was no such condition.

Q. You do not know, as a matter of fact, that there was such a
spot there?

A. Actually I do not know, no, sir.
Q. You did not make any investigation to ascertain if there was?
A. I looked over the road pretty well.

(1) [1928] S.C.R. 92.
(2) [19341 4 D.L.R. 257.

(3) (1923) 60 Sc. L.R. 441, at 449.
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Q. You did not see any such spot? 1945
A. No.

GAUTHIER

So far as the operator of the carrier is concerned, he gave COM ANY

the following evidence: LT.
Q. What explanation can you give of why your car should slide THE ING

to the left?
A. Well, as I said that day, I could not give any-the reason for Kellock J.

causing it.
Q. There must have been some cause?
A. I could see no reason for it to happen whatever. It happened

so quickly. I seen nothing ahead of me to cause it or I could not see
what caused it after.

These answers were made to questions put by the learned
trial judge as well as the further answer a little later on:

Q. You cannot give me any other explanation of how your car
suddenly slid off your side of the road-the back end of it slid off to
your left?

A. No, sir, I cannot.

I do not know what the trial judge had in mind in his
use of the word ."other" unless it were that the fact that
the carrier was on the curve at the time, which his Lord-
ship had just then been discussing with the witness, was
a contributing factor. The third witness made no con-
tribution with regard to this matter.

However, notwithstanding that part of the evidence
of the witnesses for the respondent referred to above, if,
on all the evidence, a reasonable explanation of the cause
of the skidding appears, consistent with absence of negli-
gence on the part of Dunn, the respondent is, of course,
entitled to the benefit of it.

In my view, an examination of all the evidence estab-
lishes that the skidding of the carrier was due to a com-
bination of factors: (1) the condition of the surface of
the road due to the sleet which was falling, (2) the eleva-
tion of the right side of the carrier by reason of the slope
in the road from north to south due to the banking of the
curve, (3) the turning of the carrier to the left off the
soft crust of the shoulder on to the hard-packed snow
of the more travelled part of the road, and (4) the car-
rier's speed in the circumstances.

On the day in question, the carrier was engaged in a
road test for the purpose of observing wear in the materials
of its moving tracks. The driver was under instructions

25680-2
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1945 from Sergeant Hall to return to his headquarters and
GAUTHIER take the carrier off the road in the event of certain weather
COMPANY conditions developing. According to Hall, "it was begin-

LaD. ning to sleet and snow, and I told the lads if the road be-V.
THE KINO came dangerous they were to report to the proving ground
Kellock J. and leave the vehicle. This condition came up."

A little later he said:
Q. Are these vehicles particularly dangerous on the highway when

there has been sleet falling?
A. Yes, there is a danger of skidding.
Q. But there is less danger, you have told me, than there is in the

case of a truck or motor car?
A. Well, where there is soft snow, there is.
Q. And where there is hard-packed snow there is still less danger

of skidding than in the case of a truck or motor car?
A. Yes, sir.
Q. Unless the wheel were suddenly turned or unless there was a

frozen bump on the road which this tank hit, you cannot account for the
sudden movement from the north to the south side?

A. I cannot, sir.
Q. But the suddenly turning of the wheel might account for it?
A. Not on a hard-packed road. On sleet it will be apt to, yes.
Q. And you say there was sleet at this time?
A. It was sleeting.
THH PRESIDENT: If there was sleet the skid might happen as the

result of either turning or hitting a frozen part?
WITNESS: That is right, sir.

According to Dunn, it had begun to sleet for some 15
or 20 minutes before the accident and he was a little "leary"
of the highway. At first, he denied having turned the wheel
of the carrier at all, although at the time of the skid, he
"was commencing to take the bend in the road", that is,
as he explained, he was within 8 or 10 feet of the sharp
point of the curve when the skid took place. Subse-
quently, he admitted what was obvious, that he had
already begun to turn his wheel before the carrier skidded.
For some distance east of the curve, he had been travel-
ling with the right track of the carrier in the snow crust
on the north shoulder of the road. The evidence shows
that this was a good surface on which to travel. Accord-
ing to Hall, however, the carrier left this shoulder and at
the time it started to slide, it "was about a foot from the
incrustation". It then skidded about 25 feet in a south-
westerly direction. The learned trial judge makes a
specific finding in accordance with this evidence, which
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was based upon Hall's observation of the tracks of the 1945
carrier. Dunn, however, denied that his course had varied GAUTHIER

from the shoulder at any time prior to the skid. The .ANY
fact that he did change course is an important factor, as I/rD.

the hard-packed snow on the road proper, with the sleet THE KING

on it, would not afford the grip which the soft crust of Kellock J.
the shoulder had done.

Dunn describes the slope of the road on the curve
from north to south, and its effect on the carrier, as
follows:

Q. Your right track was up on the shoulder?
A. Yes.
Q. And would that be likely to throw you into a skid as you came

around the curve?
A. It would.

By the President:
Q. Would it?
A. Yes.
Q. Why would it in the snow?
A. My left track was down-
Q. Your right was up on the shoulder?
A. Yes.

By Mr. Shroeder:
Q. Was your right track away up on the shoulder higher than your

left track?
A. Slightly.
Q. And coming around a curve in that manner would be likely to

cause you to skid, you have told me?
A. Yes.
Q. And you knew that as you saw this automobile approaching

this sharp curve-you do not admit it is a sharp curve-you knew
that?

A. Yes.

He is then questioned as to whether or not with this
knowledge he had tried to change his position on the road,
and he said that what he meant when he made the above
answers was that he would skid "if I tried to pull out of
it", that is, I presume, if he tried to change his position
on the road. As already pointed out, he had changed
his course. He also gave the following evidence:

Q. And continued toward this sharp curve in a manner which was
more likely to cause you to skid?

A. At that far back I could not see the road was higher at that point
tntil I came onto it.

Q. It had been all the way?
A. There was a shoulder.
25680-21

S.C.R.] 155



SUPREME COURT OF CANADA

1945 Q. But you had no reason to believe that that part was any different?
A. No.

GATHIER Q. You did not know whether it was or not.
COMPANY THE PRESIDENT: Coming to the curve, does the road slope?

Lro. WITNESS: There is a slight slope of the road to the south.
v.

THE KING By Mr. Shroeder:

Kellock J. Q. There was more of a slope and even a greater distance between
the right track and the left track at the curve than at the point before
the curve?

A. I do not know how to describe that.
Q. The road is banked to the south here, you notice on exhibit 4,

and if you continued with your right track on the shoulder and the left
track on the road the right track at the curve would be elevated even
higher than the left track before you came to the curve?

A. Yes.

He had thus turned the carrier to the left off the soft
shoulder where it had a footing, on to the hard-packed
snow with its covering of sleet. This, together with the
elevation of the right track by reason of the construction
of the road at the curve, would, as he knew, be likely
to cause this heavy vehicle of eight tons to skid to its left,
and that is what happened. Dunn said he had not
observed the banking of the road at the curve and did not
expect to skid, but in my view, he ought to have anti-
cipated the elevation of the curve which is a very com-
mon construction, and to have taken all proper measures
to proceed around the curve safely: The "City of Peking"
(1). It is evident on his own evidence that had he real-
ized the presence of the slope on the curve, he would have
gone even more slowly than he did. I would adopt the
language of Sir Wilfrid Greene, M.R., in Laurie v. Raglan
Building Co. Ltd. (2):

If roads are in such a condition that a motor car cannot safely
proceed at all, it is the duty of the driver to stop. If the roads are in
such a condition that it is not safe to go at more than a foot pace,
his duty is to proceed at a foot pace.

See also McIntosh v. Bell (3), cited in Claxton v. Grandy
supra. In the circumstances, I do not think the operator
of the carrier is to be acquitted of negligence. The respon-
dent has not shown "a way in which the accident may have
occurred without negligence". In reaching this .conclusion
on the evidence, I am differing from the learned trial judge

(1) (1888) 14 App. Cas. 40, at (2) (19411 3 All E.R. 332, at 336;
44. [1942] 1 K.B. 152, at 154-155.

(3) [1932] O.R. 179, at 186.
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only as to the proper inference to be drawn from the facts 1945
as established by the evidence accepted by him. Dominion GAUTIR

Trust Co. v. New York Life Insurance Co. (1), per Lord COMPANY

Dunedin at 258. La.

It was contended on behalf of the respondent that res THEKING

ipsa loquitur is not applicable to a claim against the Crown Kellock J.
under section 19 (c) of the Exchequer Court Act. I am un-
able to accept this contention. The meaning of the phrase
has been variously expressed, but it simply means that from
certain proved facts, an inference of negligence arises.
Such inference is justified as an inference "of fact legi-
timately arising out of the facts established by the evi-
dence." Per Duff J., as he then was, in Shawinigan Car-
bide Co. v. Doucet (2). I am unable to see in principle
why the negligence spoken of in paragraph (c) of section
19 of the Exchequer Court Act, as enacted by 2 George
VI, chapter 28, section 1, may not be established by legi-
timate inference from facts proved by the application
of the phrase res ipsa loquitur. If there must be evidence
of negligence under the section, this is the evidence.
There is no authoritative decision to the contrary and it
has been decided in Yukon Southern Air Transport Lim-
ited v. The King (3) that the phrase is applicable under the
section. A similar view was expressed by Maclean J.,
in Sincennes-McNaughton Lines Ltd. v. The King (4).

I would, therefore, allow the appeal and direct the
entry of judgment in favour of the appellant for the sum
of $509.94, with costs throughout.

Appeal allowed with costs.

Solicitors for the appellant: MacCraken, Fleming,
Schroeder & Burnett.

Solicitor for the respondent: R. Forsyth.

(1) [1919] A.C. 254. (3) [19421 Ex. C.R. 181.
(2) (1909) 42 Can. S.C.R. 281, at (4) [19261 Ex. C.R. 150, at 158.
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19" CONSUMERS CORDAGE COMPANY,
*Nov. 3 LIMITED (DEFENDANT) ........... APPELLANT;

1945
*Feb.6

AND

ST. GABRIEL LAND & HYDRAULIC RESPONDENT.
COMPANY, LIMITED (PLAINTIFF). E

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Contract-Agreement called "lease"-Enjoyment of water power rights
and immoveables appurtenant thereto-Action for unpaid "rental"
instalments-Renewal periods of 21 years-Same stipulated "for ever"
-Validity of agreement during current period-Whether agreement a
"lease" in perpetuity-Such lease not contrary to law of Quebec-
Resolutory condition in the agreement-Crown entitled to claim back
power rights-Whether agreement contrary to public order-Validity
of the agreement during current period-Agreement not illegal, and, if
illegal, merely voidable-Articles 990, 1698, et seq., 1601, 1608, 1609,
1657, 1660 C.C.

In an agreement, called a "lease", entered into in 1876, respecting certain
water power rights in the Lachine canal forming a part of the public
domain together with the immoveable appurtenant thereto, situated
in the city of Montreal, it was stipulated that "at the expiration of
said term of twenty-one years, from the first day of March, 1851, the
period for the termination of the present lease, and at such subse-
quent period of twenty-one years thereafter forever, the parties of
the first part shall grant, and the parties of the second part shall
take, a renewal of these presents * * * save and excepting only
the amount of the yearly rent herein stated" for such subsequent
period of 21 years, it being provided that, should the Crown at such
period, increase the amount of the rent, the rent to be paid would
be increased in the same ratio. It was also provided that the agree-
ment could be resiliated at any time by the Crown, in case the latter
would require the water power, or any part thereof, for public pur-
poses. Pursuant to deeds of transfer, the appellant now stands, in
respect of the deed, in the place and stead of the parties of the first
part and the respondent in the place and stead of the parties of the
second part. The current twenty-one year period or renewal, having
started on the first day of March, 1935, would thus expire in 1956.
The respondent brought an action against the appellant for S2,000,
representing five unpaid "rental" instalments of $400 each, which be-
came due and payable respectively on July 1st, 1939 to July 1st,
1941, both inclusive. The trial judge held that the agreement was a
lease in perpetuity of property, and, as such, contrary to the law of
Quebec, against public policy, and, therefore, void and of no effect
ab initio; but, as the appellant had been in peaceable possession of
the property and water rights for a period of time, he granted to
the respondent a sum of $1,066.66 as representing the reasonable

*PRESENT:-Rinfret CJ. and Kerwin, Taschereau, Rand and Estey JJ.
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value for that use and occupation. On appeal, the judgment of the 1945
trial judge was reversed. The defendant company appealed to this C

Court (1). CORDAGE
Co. LDD

Feld, affirming the judgment appealed from (Q.R. [1944] K.B. 305) that .
the agreement was a valid subsisting one for the current period of ST. GABRIEL

21 years at the time of the institution of the respondent's action and LAND &
that the action should be maintained for the full amount of $2,000 HYDRAuLIC

claimed by it.

Per The Chief Justice and Kerwin, Taschereau and Estey JJ.:-The agree-
ment is not contrary to public order nor prohibited by law. Assuming
it to be illegal on account of being made in perpetuity, it would then
be merely voidable, remaining in existence until annulled by a
judgment of a court of justice; and it would be difficult for the
appellant to succeed on that ground in view of the absence in its
plea* of any conclusions for annulment. But the agreement is not
illegal. A lease, or demise, of property in perpetuity is not contrary
to the law of Quebec; perpetuity of consideration is acknowledged
by the Civil Code and no text makes it contrary to public order or
illegal; in fact, several grants recognized by the code are perpetual.
The nullity of the agreement, therefore, does not arise in this case.
Moreover, were there a question of perpetuity, the existence in the
agreement of a resolutory condition, resulting from the intervention
of the Crown in claiming back the power rights for public purposes,
would be sufficient to eliminate any doubt as to the validity of the
agreement in that respect. Finally, as a result of their own free will,
the parties have renewed their agreement until 1956, and the agree-
ment continues to govern their relations, duties, obligations and rights,
at least until the expiration of that period.

Per Rand J.-Whether the agreement is considered as bail & rente, louage
or contrat innommi, it was at least within a de facto term of twenty-
one years when the rent for which the action was brought accrued.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (2), reversing the
judgment of the Superior Court, Greenshields C.J., which
had maintained the respondent's action in part for
$1,066.66, and maintaining that action for the full amount
of $2,000 as claimed.

A. H. Elder K.C. 'and Paul Casey K.C. for the appellant.

Aim6 Geoffrion K.C. and R. C. Holden K.C. for the
respondent.

The judgment of the Chief Justice and of Kerwin,
Taschereau and Estey JJ. was delivered by

(2) Q.R. [1944] K.B. 305.
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1045 THE CHIEF JUSTICE-The respondent claimed from the
CONSUMERS appellant the sum of two thousand dollars ($2,000.00),

RD representing five outstanding and unpaid rental instal-
v. ments of four hundred dollars ($400.00) each which be-

Sr. GABRIEL
LAND & came due and payable respectively on July 1st, 1939,
CYDRALIC January 1st and July 1st, 1940, January 1st and July 1st,

Rinfret CJ. 1941, pursuant to and in virtue of the terms of an agree-
ment entered into on the 29th day of February, 1876, in
the city and district of Montreal, between Charles H. Gould
et al. and John A. Converse.

Mr. Converse already had the enjoyment of the property
and rights, which formed the subject matter of that agree-
ment, since the year 1853, and he continued to hold such
enjoyment until 1892 when the Dominion Cordage Com-
pany Limited, which had acquired the property and rights
from him, sold them to the Consumers Cordage Com-
pany Limited, by deed, dated the 6th of January, 1892.
Then, in 1938, the Consumers Cordage Company Limited,
sold to the Consumers Cordage Company (1938) Limited,
whose name was subsequently changed to that of of the
appellant:-

All the Vendor's right, title and interest in and to the unexpired
term of lease (sic) of Water Power from the Lachine Canal with all the
privileges connected therewith as presently possessed by the Vendor in
virtue of, under and pursuant to that certain deed passed before J. H.
Isaacson, N.P., on the twenty-ninth day of February eighteen hundred
and seventy-six under the number 23821 between John A. Converse and
Charles H. Gould et al.

On the other hand, it is common ground that the respon-
dent, the St. Gabriel Land & Hydraulic Company, Ltd.,
now stands, in respect to that deed, in the place and stead
of C. H. Gould et al.

Under the agreement and in consideration of the rents,
covenants, conditions, provisoes, and agreements therein
contained, Gould
granted, bargained, demised and leased (to Converse) a portion of the
surplus water, heretofore belonging and held in part by the Honourable
Commissioners of Public Works, of the Province of Quebec, appointed
under and by virtue of an Act of the Provincial Parliament, 9 Victoria,
Chapter 37, and acting on behalf of Her Majesty the Queen, her Heirs
and Successors; and which were conveyed by said Commissioners, by the
said lease, bearing date the 14th day of February, 1851, to John Young
and Ira Gould, to wit, the surplus water or water power hereinafter men-
tioned to be used on a lot of land the property of the party of the second
part (John Young and Ira Gould) situated lying and being partly in the

[1945
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St. Anne's ward of the said City of Montreal on the south side of the 1945
Lachine Canal and known and distinguished on the official plan and in I-
the book of reference of the said ward by the number ten hundred and CONDMERS

sixty-three No. 1063-and partly in the parish of Montreal and known Co. LD.
and distinguished on the official plan and in the book of reference of the v.
said parish of Montreal by the number two thousand five hundred and ST. GABRIEL

ten, No. 2510. LAND &
HYDRAULIC
Co. LLD.

Gould et al. declared that the lease transferred and RinfreCJ.
assigned to Converse
all and every the rights of them and each of them * * * in and to
any portion of land lying above the cadastral lot of land No. 1062 of
St. Anne's ward and between that lot and the line of the limits of the
said City of Montreal along the present tow path on the south side of
the Lachine Canal, be the same more or less, the said portion or strip of
land being a portion of the land leased to the said late Ira Gould and
Jacob DeWitt under and by the said lease of the 14th day of February,
1851.

Then the following clause appears in the agreement:-
To have and to hold the said Lot, with the easements and privileges

and flow of Surplus Water, as aforesaid, unto the party of the second
part, from the First day of March, 1851, for and during the term of
twenty-one years therefrom, renewable as hereinafter provided; yielding
and paying therefor to the parties of the first part the yearly rent or
sum of eight hundred dollars Canada Currency payable in half-yearly
instalments, to become due and payable on the first days of July and
January in each year the first of which shall become due and payable
on the first day of July, in the year of Our Lord One Thousand Eight
Hundred and Sixty-Six-all previous rents up to the first day of January
last 1876 having been paid.

Then follow several provisoes, to which it is not neces-
sary to refer, and we come to the clause which has to be
construed and applied in order to decide the present case:-

It is expressly agreed by and between the parties of the first part
and the parties of the second part to these presents, that, at the expira-
tion of the said term of twenty-one years, from the first day of Marc*
151, the period for the termination of this present Lease, and at such
subsequent period of twenty-one years thereafter for ever, the parties of
the first part shall grant, and the parties of the second part shall take a
renewal of these presents, continuing and covering all the covenants, con-
ditions, provisoes, and agreements, herein contained, save and excepting
only the amount of the Yearly Rent herein stated, which said amount of
Yearly rent for such subsequent period of Twenty-One years shall be
determined in the following manner; that is to say, should said Commis-
sioners at such period increase the amount of annual rent of the Water
Power leased by them to the said JOHN YOUNG and IRA GOULD by
the aforesaid instruments of Lease, then the said annual rent herein
agreed to be paid shall thereafter be increased in the same ratio, but in
no case to be made lower than the present rates. But without any such
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1945 increase of rents for Water Power on the part of said Commissioners,
CO _ there shall be no change in the amount of Rent on the present Lease

CONSUMERs Ground and Water Power from period to period of twenty-one yearsCORDAGE
Co. LrD. for pver.

V.
ST. GABRIEL It was further provided between the parties that if, at

LAND &
HYDRAULIC any time thereafter, it was determined by the Commis-

CO. LTD. sioners of Public Works that the leased water power, or
Rinfret CJ. any part thereof, was required for the use of the canal, or

for any provincial public works whatsoever,
thereupon, on reasonable notice (of not less than three calendar months)
being given to the party of the second part (Converse) by said Commis-
sioners, or the party of the first part, to that effect, this Lease, or the
Lease for the term then current, and all matters herein or otherwise con-
tained, shall cease 'and be void, so far as respects the part of portion
so required for such public provincial purposes as aforesaid;

and Gould et al. assigned, transferred and set over to Con-
verse all their rights to ask and demand of the Commis-
sioners, in virtue of the lease of the 14th day of February,
1851, to be paid the then value with an addition of ten per
cent. thereon of all buildings and fixtures that shall be on
the said- lot of land herein before described, according to
a valuation thereof to be made by arbitrators appointed
as stated in the agreement.

The present action having been brought by the respon-
dent, as already stated, to recover five instalments of four
hundred dollars ($400.00) each under the agreement, the
case came before Greenshields C.J. of the Superior Court
in Montreal.

In his judgment, the learned judge referred to what
may be called the renewal or duration clause, reproduced
above, whereby the agreement was to be renewed for
periods of twenty-one years. He pointed -out that such
an agreement called a "lease", continued for all time and
forever; that the periods of twenty-one years were there
to provide for -a possible change in the rent on the part
of the Commissioners of Public Works, but they did not
affect the duration of the agreement and, therefore, it
was really 'a lease and demise of property in perpetuity.

The learned judge then referred to article 1601 of the
Civil Code, as follows:-

The lease or hire of things is a contract by which one of the parties,
called the lessor, grants to the other, called the lessee, the enjoyment of a
thing, during a certain time, for a rent or price which the latter obliges
himself to pay.
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and interpreting the words in that article "during a cer- 1945

tain time" (which in the French version of the code read CONSUMERS
"pendant un certain temps"), the trial judge came to the CRE

conclusion that this was a lease in perpetuity of property V.
. Sr. GABRIEL

in the province of Quebec and, as such, contrary to the LAND &

law of that province, against public policy and, therefore, HYDRAULIC
Co. urn.

void and of no effect ab initio. For that proposition, he -
cited several French authorities. Rinfrt CJ.

He found accordingly that the notice of three months,
which the appellant, under reserve of all its rights, had
given to the respondent on the 15th day of November,
1939, of the cancellation and termination of the 'alleged
lease, to take effect three months from the date of that
notice, was altogether inoperative. But taking into con-
sideration that the appellant and its auteurs had been in
peaceable possession of the leased property and water
rights up to the 30th of April, 1940, and that the appel-
lant should pay the reasonable value for that use and
occupation, the learned judge granted, as a quantum
meruit, to the respondent the sum of $1,066.66, with inter-
est from the date of the institution of the 'action and costs.

The case went to the court of appeal and there the
judgment of the learned trial judge was unanimously
reversed.

The court of appeal was of opinion that the agreement
in question was not a lease in perpetuity and probably
not a lease at all, but rather an agreement sui generis
for a first period of twenty-one years, which was "a certain
time"; that the renewal, or duration, clause was really
an independent covenant, severable from the main agree-
ment for the first twenty-one years and that, accordingly,
the main agreement was in conformity with the article of
the code; but that, further, the agreement was not made in
perpetuity, in view of the fact that it could be resiliated at
any time by the Crown if it required the property and
water rights for public purposes and, therefore, the char-
acter of perpetuity did not exist.

The court of appeal then pointed out that the appel-
lant had taken no conclusions in its plea praying for the
annulment of the deed, but merely claimed that the
agreement had been terminated as a result of the notice

S.C.R.] 163



SUPREME COURT OF CANADA

1945 of three months given in November 1939, but that the
CONSUMERS notice did not have that effect and was quite inoperative

CORDAGE in the circumstances; that the renewal clause had been
CO. LTD.

v. acted upon by both parties as each period of twenty-one
S.GABRIEL
LAND & years occurred, and, in particular, on the 1st of March,

HOYDRAIC 1935, which was the beginning of one of those periods.
CO. LT. As a consequence, on that date, the parties had simply

Rinfre CJ. renewed for another period of twenty-one years, expiring
on the last day of February 1956, and there was, accord-
ingly, a valid subsisting agreement between the parties
at least up to that time.

In 1956, when the current twenty-one year period would
expire, the time would come for the parties to urge their
pretended rights as a result of the expiration of the cur-
rent period, and only'then would it be open for them to
raise their respective contentions with regard to the expira-
tion of their mutual obligations.

For the present, the parties were in the midst of a twenty-
one years period, provided for by the agreement, and which
had been acted upon by each side, and the appellant, there-
fore, was under the duty of paying the instalments of rent
which were claimed by the action. The appeal was main-
tained and the appellant was condemned to pay the
sum of two thousand dollars ($2,000.00), representing
the five instalments already mentioned, with interest
from the date of the service of the action.

The appellant, who had not appealed from the judg-
ment of the trial judge, now brings the judgment of the
Court of King's Bench (-appeal side) to this Court.

Before us, counsel for the appellant stated that he did
not intend to argue that the agreement was contrary to
public policy, or public order. It may be stated, however,
that, if it had really been so, we apprehend that it would
have been the duty of the Court to raise the question
proprio motu. It is true that there are no conclusions in
the plea praying for the annulment of the agreement, but,
if the Court had been of the opinion that the agreement
was against public order, it would have had, nevertheless,
to declare the agreement void and null ab initio; and the
only decision remaining to be given would have been one
as to the costs between the parties.
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If, however, the agreement, although not being against 1945

public order, was simply illegal on account of being made in COSMES
perpetuity, then it might have been looked upon as merely CRDAE

voidable, remaining in existence until annulled by a V.
judgment of a court of justice, and the appellant would S G"'

have found itself in difficulty in view of the absence in its HTDRAUIC

plea of any conclusions for annulment and by the fact CO. LIM.
that, far from praying for the annulment of the agree- Rinfret CJ.

ment, it only contended in its plea that the agreement
was terminated by the notice it had given in November,
1939.

It is not our opinion, however, that the agreement is
illegal and, consequently, voidable. A lease, or demise,
of property in perpetuity is not contrary to the law of
Quebec. For the discussion of that proposition, it is idle
to refer to the modern French law, because the French
Civil Code does not contain articles 1593 and the follow-
ing of the Quebec Civil Code and the law is different. In
fact, counsel for the appellant stated at bar that this case
stood to be decided under the law having force in the
province of Quebec alone.

The nullity of the agreement, therefore, does not arise
in this case. Moreover, were there a question of per-
petuity, the existence in the agreement of a resolutory
condition, resulting from the intervention of the Crown
claiming back the property and the rights in the water
power for public purposes, would be sufficient to eliminate
any doubt as to the validity of the agreement in that
respect. Even in France, a concession in perpetuity, if
found absolute, would not apparently be declared null,
but would be reduced to ninety-nine years.

Perpetuity of consideration is recognized by the Quebec
Civil Code and no text makes it contrary to public order,
or illegal. In fact, several grants recognized by the code
are perpetual, such as, for example: "A contract of sale"
(Art. 1472 C.C.); "The alienation for rent" (Arts. 1593-
1594-1595 C.C.); "The right to cut timber perpetually"
(Art. 381 C.C.); "Constituted rents and all other per-
petual or life rents" (Art. 388 C.C.); "Ground rents or
other rents affecting real estate, although they are re-
deemable at the option of the debtor" (Arts. 389 and 391
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1945 C.C.); and "Constitution of rent" (Arts. 1787 and 1789
CONSUMERS C.C.), under which the capital remains permanently in

CORDAGE the hands of one party who pays yearly interest to the
ST. . other on the capital of the rent and which may be consti-
S.GAS,,
LAND &EL tuted either in perpetuity or for a term, although redeem-
HYDRAuuc able by the debtor, subject to the provisions contained
Co. LTD. in articles 390, 391 and 392 C.C.

Rinfret C.J. Of course, the agreement is styled a "lease", but it is
hardly necessary to state that the name given to it by the
parties does not change the nature of the agreement, and
that point seemed to be common ground both between
the parties and in the opinion of the judges of the Court
of King's Bench.

We would be inclined to think that the agreement now
under consideration is not strictly a lease, within article
1601 of the Civil Code. It was referred to in the court of
appeal as a contract sui generis, or a lease for a specific
term of twenty-one years, coupled with a personal
undertaking to renew at the end of each succeeding period
of twenty-one years. It does not follow however because
the agreement does not come under article 1601 of the
Civil Code, that it is not authorized under the law of
Quebec, whether you call it a special contract for the
use and enjoyment of water rights or a contrat innommi.
The fact remains that this agreement, with its several
covenants, cannot be said to be forbidden by the Code
and that it does not violate any of its provisions. The
policy of the code is the freedom of contract and it was
open to the parties to stipulate the conditions upon which
they agreed, provided they were not prohibited by law, or
contrary to good morals or public order. (Art. 990 C.C.).

In our opinion, the respondent rightly submitted that
under Quebec law the covenant for perpetual renewal is
not contrary to public policy, nor prohibited by law, and
that the covenant in the present agreement, as well as
the agreement itself, is valid. Moreover, and in any
event, as the agreement created rights and, for more than
half a century has been acted upon and recognized as
binding by the parties, no question of absolute nullity is
involved.
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The conduct of the parties leads to no other conclusion 1945

but that it was their expressed intention to renew their CONSUMERS

agreement for periods of twenty-one years, if the prop- Co. LD.
erty and water rights were not -taken by the Crown for G.so
purposes of public utility (Art. 1660 C.C.); and, the LAND &

. . HYDRAULI
agreement being held good, the intention of the parties Co. DrD.
must prevail and they are mutually bound. More par- Rinfret C.J.
ticularly, by force of the terms of the agreement, the -

lease was renewed on March 1st, 1935, for a period of
twenty-one years without any objection being forthcom-
ing on behalf of the appellant. That renewal period
will end only in February, 1956, and we see no reason
why the appellant should be relieved of its obligations
thereunder.

At present, as a result of their own free will, the par-
ties have renewed their agreement until the end of Feb-
ruary, 1956, and the agreement continues to govern their
relations, duties, obligations and rights, at least until the
expiration of that period.

This is not an agreement having any connection with
article 1608 of the Civil Code, applicable to persons hold-
ing real property by sufferance of the owner and with-
out lease, or remaining in possession more than eight
days after the expiration of their lease without any oppo-
sition or notice on the part of the lessor (Art. 1609 C.C.).
It is not a case of tacit renewal. The renewal is covered
by the agreement and the parties are governed, as between
themselves, by the terms of the renewal clause.

For all these reasons, the appeal fails and the judgment
of the Court of King's Bench (appeal side) should be
affirmed with costs.

RAND J.-This appeal is supported, first, on the ground
that, by reason of the provision for perpetual renewal
obligatory upon both parties, the contract was void, and
alternatively, that, being perpetual, it was a lease for an
uncertain time within article 1657 of the Civil Code and
was terminated by notice under that article: no other ques-
tions are raised.
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,194 On the first point, I find it unnecessary to decide whether
CONSUMERS what was created was a perpetual lease, subject to the con-

CGO Edition of termination by the requirement for public pur-
v. poses of the water power; or whether it can be defeated by

S.GABRIEL
LsAD & the refusal of either party to join in a renewal at the end

HYDRAULIC of a twenty-one year period. It is sufficient to say that in
CO. L neither case is it void. Such a result seems to me to be

Ran J. excluded by article 1593 C.C. but, at any rate, there is too
definite a recognition of a legal interest of this character to
support the contrary view taken by the trial judge; and
nothing in rule or principle against it was presented to us
from the French law underlying the Civil Code.

If perpetuity is not "a certain time" within the meaning
of article 1601 C.C., then such an interest is outside of the
definition of that article. What these words mean, I think,
is "limited time" and the articles of the seventh title gen-
erally bear that out. It receives support likewise from
article 1593 C.C. In that interpretation, article 1657 C.C.
is inapplicable.

Whether, then, as bail a rente, louage or contrat innomm6
it was at least within a de facto term of twenty-one years
when the rent for which the action was brought accrued.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant. Wainwright, Elder & Laidley.

Solicitors for the respondent: Heward, Holden, Hutchinson,
Cliff, Meredith & Collins.
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WARTIME HOUSING LIMITEE 1945
APPELLANT;, -(DEFENDANT) ................... }APPELA.. *Feb. 6

*Feb. 12

AND

JOSEPH MADDEN AND OTHERS RESPONDENTS.
(PLAINTIFFS) ..................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Appeal-Jurisdiction-Action against incorporated company before Su-
perior Court-Exception to the form-Defendant alleging company
an emanation of the Crown-Could only be sued by way of petition
of right in the Exchequer Court of Canada-Exception to the form
dismissed-Whether "final judgment"-Supreme Court Act, section
2 (b).

In an action brought by the respondents against the appellant, a com-
pany incorporated under the provisions of the Dominion Companies
Act, the latter fyled an exception to the form, alleging that it was
an emanation of the Crown and that it could only be sued by way
of petition of right in the Exchequer Court of Canada. The judg-
ment of the Superior Court, dismissing the exception to the form,
was affirmed by a majority of the appellate court. The appellant
company having appealed to this Court, the respondents moved to
quash the appeal for want of jurisdiction.

Held that the judgment, from which the appellant desires to appeal, is
not a "final judgment" within the meaning of section 2 (b) of the
Supreme Court Act and that this Court is without jurisdiction to
entertain the appeal. The action having been instituted in the
province of Quebec, the judgment appealed from, as it has been
already settled by several judgments both in that province and in this
Court, is only provisional and does not determine, in whole or in
part, any substantive right in controversy, as the decision is still
open to revision by the final judgment on the merits. Davis v. The
Royal Trust Company ([1932] S.C.R. 203) and Willson v. The Shaw-
inigan Carbide Company (37 Can. S.C.R. 535) followed.

The present case is not distinguishable from the above cases and several
similar decisions, on the ground that all these cases were only between
individuals, while here the Crown is alleged to be in reality the
party affected by the judgment appealed from. Such a distinction
cannot be made, at least in respect of the point raised by the respon-
dents and which has to do with the finality of that judgment. The
Corporation of the City of Ottawa v. The Corporation of the town of
Eastview et al. ([19411 S.C.R. 448) and Quebec Railway, Light &
Power Co. v. Montcalm Land Co. ([1927] S.C.R. 545) distinguished.

*PRESENT:-Rinfret C.J. and Kerwin, Hudson, Taschereau, Rand,
Kellock and Estey JJ.

25680-3
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1945 MOTION to quash the appeal for want of jurisdiction.
WARTIME
HousING Exception to the form by Wartime Housing Limited,

D. appellant, alleging that it was an emanation of the Crown
MADDEN and that respondents should have proceeded against it by

ET AL.
- A way of petition of right before the Exchequer Court of

Canada.
The exception to the form was dismissed by the Superior

Court, Gibsone J. and that judgment was affirmed by a
majority of the appellate court (1). The appellant
appealed to this Court.

Antoine Rivard K.C. for the motion.

Fernand Choquette K.C. contra.

The judgment of the Court was delivered by

THE CHIEF JUSTICE:-This is a motion to quash for want
of jurisdiction on the ground that the judgment appealed
from is not a final judgment within the meaning of the
Interpretation section of the Supreme Court Act (s. 2 (b)).

The appellant is a company incorporated under the pro-
visions of the Dominion Companies Act.

On or about the 24th of December, 1942, the respon-
dents sued the appellant company and one North, to have
it declared that a certain agreement, referred to in the
declaration, was binding upon the appellant and enforce-
able against it.

The action was brought in the Superior Court of the
province of Quebec. The appellant then fyled and served
an exception to the form, alleging that it was an emana-
tion of the Crown, and that it could not be sued in the
courts of Quebec, but only by way of petition of right in
the Exchequer Court of Canada.

The exception was dismissed by Mr. Justice Gibsone
and his judgment was affirmed by the majority of the Court
of King's Bench (Appeal Side), Marchand J.A. dissenting.

The Company has appealed to this Court and the re-
spondents now move to dismiss the appeal for want of
jurisdiction, on the ground that the judgment appealed
from is not a final judgment, as already mentioned above.

(1) Q.R. [1944] KB. 366.
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The case arises in the province of Quebec and it is already 945
settled by several judgments, both in that province and in wART ME

this Court, that the judgment appealed from is only pro- HousiN
LTD.

visional and does not determine, in whole or in part, any V.
substantive right in controversy, as the decision is still open E AL.

to revision by the final judgment on the merits. That Rinr CJ.
question was decided in this Court in Davis v. The Royal
Trust Co. (1), where the whole jurisprudence of the courts
in Quebec was passed in review and particular reference
was made to Willson v. Shawinigan Carbide Co. (2), which
was there considered as conclusive on this point.

The result of these judgments, either referred to in the
Davis case (1) or the Davis case (1) itself, as well as the
Shawinigan Carbide case (2), was to the effect that, under
Quebec law, an appeal on the merits opens all the inter-
locutories, especially if a reservation or an exception be
fyled immediately after the rendering of the interlocu-
tories; and Girouard J., delivering the judgment of this
Court in the Shawinigan case (2), added:-

Such has been the well settled practice and jurisprudence of the prov-
ince of Quebec.

It follows that the judgment a quo cannot be consid-
ered as a final judgment, because it does not determine in
whole or in part any substantive right of any of the par-
ties in controversy herein.

Counsel for the appellant endeavoured to distinguish
the present case from that of Willson v. Shawinigan Car-
bide Co. (2) or that of Davis v. Royal Trust Co. (1),
on the ground that these other cases were only between
individuals, while, in the premises, the Crown is alleged
to be in reality the party affected by the decisions. He
argued that, if the appellant was right in its contention
that it was an emanation of the Crown, the proceedings
against it could be brought only by way of petition of
right before the Exchequer Court of Canada after the issue
of a fiat; and that the Crown could not otherwise be sued
before any court.

We do not think that such a distinction can be made,
at least in respect of the point raised by the respondents
and which has to do with the finality of the judgment
appealed from.

(1) [1932] S.C.R. 203. (2) (1906) 37 Can. S.C.R. 535.
25680-31
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1945 The Supreme Court of Canada is a statutory court
wARTIME whose jurisdiction is founded exclusively on the provi-
HosING sions of the Supreme Court Act; and, unless the right to

V. appeal to this Court is expressed in the Act, it has no
MADDhEN

ET AL. jurisdiction to hear any case not therein provided for.
Rinfret c.J. Under section 36 of the Act an appeal lies to this Court

only from a final judgment, or from a judgment granting
a motion for a nonsuit or directing a new trial. No dis-
tinction is made in the Act, with regard to a final judg-
ment, whether the parties involved in the appeal are indi-
viduals or one of the parties happens to be the Crown.

It is true that, as a consequence of the two judgments
so far rendered, if, in the end, upon an appeal to this
Court on the merits, we should come to the conclusion
that the appellant should not have been brought before
the Superior Court in Quebec, but the proceedings should
have been initiated by way of petition of right after the
issue of a fiat, the appellant will have been put to the
inconvenience of having to appear and defend itself be-
fore a forum which is not competent; it is only a tem-
porary inconvenience which will disappear when this Court,
being properly seized of an appeal, renders a decision
according to the rights of the parties as the Court will
define in its judgment.

In that respect, the inconvenience is not greater, or
different, from that to which any other party might be
put to, and we apprehend that this happening would only
be the unavoidable result of contrary decisions in the
courts of law acting within their jurisdiction.

Counsel for .the appellant referred to the decision of
this Court in The Corporation of the City of Ottawa v.
The Corporations of the Town of Eastview and The
Village of Rockcliffe Park (1); and also to another deci-
sion of this Court in Quebec Railway, Light & Power Co.
v. Montcalm Land Co. (2).

Both of these cases are distinguishable. In the Mont-
calm case (2) a street railway company, operating within
the province of Quebec, whose undertaking was subse-
quently declared by a Dominion Act to be a work for the
general advantage of Canada, had been held by the

(1) [19411 S.C.R. 448.
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Quebec Public Service Commission to be subject to the 1945

jurisdiction of the Commission, notwithstanding a decli- WAMME

natory exception made by the street railway company. Ho No

Upon appeal from the Order of the Commission to the V.
MADDEN

Court of King's Bench (Appeal Side), it was held that, r AL.

in respect of the matter of complaint, the Commission Rinfret CJ.
had jurisdiction, notwithstanding the fact that the appel- -

lant company was incorporated by and derived its powers
from the Parliament of Canada, and it was found that
there was no error in the judgment rendered by the Com-
mission affirming its jurisdiction.

In this Court, the respondent, the Montcalm Land
Co., raised the preliminary point that this Court had not
jurisdiction to entertain the appeal. It was said that the
judgment of the Court of King's Bench was not pro-
nounced in a judicial proceeding and was not final. The
judgment of the majority of this Court, delivered by
Newcombe J., was to the effect that the decision of the
court of appeal had determined a substantive right of
the appellant which was in controversy in that proceed-
ing (p. 560). But it must be noted that this was not an
appeal from the Superior Court of the province of Que-
bec; it was an appeal from the Public Service Commis-
sion, or Board. In that case the judgment of the court
of appeal was final on the question of jurisdiction and it
would not have been open to the Commission, or Board,
to review that decision. The question of jurisdiction
was decided once and for all and could not be raised again
before the Commission, or Board (see chap. 17 of R.S.Q.
1925, sections 10 and 58, which were then in force).

Likewise, in the Ottawa and Eastview case (1) the
respondents had applied to the Ontario Municipal Board
to vary or fix the rates for water supplied by the city of
Ottawa. The city applied to the Board for an Order dis-
missing the applications on the ground that the Board
had no authority or jurisdiction to hear and determine
them, by reason of the provisions of the special Acts
relating to the appellant city and the powers vested in
its council under such Acts. The Board dismissed the
city's application and the dismissal was affirmed by the

173S.C.R.]
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1945 Court of Appeal for Ontario. The city, by special leave
WARTIME from the Court of Appeal, appealed to this Court. The
HousiNG

ID respondents moved to quash the appeal for want of
V' jurisdiction on the ground that the judgment appealed

MADDEN..
ET AL. from was not a final judgment within the meaning of

Rinfret CJ. subsection 2 (b) and section 36 of the Supreme Court
- Act. The appeal and the motion to quash were heard

together. It was held that the point in controversy in
the Court of Appeal, and upon which that Court had made
an adjudication, was in respect to the jurisdiction of
the Ontario Municipal Board and the right of the respon-
dents to bring the appellant before that Board for the
object mentioned (p. 466); and, in the view of this Court,
the judgment of the Court of Appeal had determined a
substantive right of the parties which was in controversy
in that proceeding, and accordingly a matter well within
the definition of "final judgment" in subsection 2 (b)
of the Supreme Court Act. And the Quebec Railway,
Light & Power Co. v. Montcalm Land Co, case (1) was
referred to.

There again, if the judgment of the Court of Appeal
affirming the jurisdiction of the Ontario Board had been
allowed to stand without challenge by an appeal to this
Court, the matter of jurisdiction would have been finally
decided, and it would not have been open to the city
of Ottawa again to raise the question before the Ontario
Board, when it would hear the applications of the town
of Eastview and the village of Rockliffe Park on their
merits.

On the contrary, in the present case it follows from our
judgments in Willson v. Shawinigan Carbide Co. (2) and
Davis v. The Royal Trust Co. (3) that the whole ques-
tion of the jurisdiction of the Superior Court is still open
and can yet be raised upon the argument on the merits
of the case, either before the Superior Court, or before
the court of appeal in Quebec, or before this Court, if
the case later comes before it. Indeed this Court
would no doubt be competent to raise the question proprio
motu when the appeal properly comes before it after a
judgment on the merits by the courts below.

(1) [1927] S.C.R. 545. (2) (1906) 37 Can. S.C.R. 535.
(3) [19321 S.C.R. 203.
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In the circumstances, we think the respondents are right 1945
in alleging that the judgment from which the appellant WARTIME

desires to appeal is not a final judgment within the mean- Ho wNa
ing of the Supreme Court Act and that this Court is with- V.
out jurisdiction to entertain the appeal. ET AL,

The motion to quash should, therefore, be maintained infret CJ.
and the appeal should be quashed, with costs against the -

appellant.

Motion allowed and appeal quashed with costs.

Solicitor for the appellant: Fernand Choquette.

Solicitors for the respondents: Rivard & Blais.

1944
CAMPBELL AUTO FINANCE COM-

PANY (OPPOSANT) ................... APPELLANT; *Dec. 20
1945

AND
*Feb. 6

J. A. BONIN (PLAINTIFF-CONTESTANT). RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC.

Appeal-Jurisdiction-Petition for leave to appeal-Seizure of automobile
-Opposition by third party-Agreement between the latter and pos-
sessor of car-Whether a sale or a pledge to guarantee loan--Ques-
tion of general importance-Proper construction of section 41 of the
Supreme Court Act-"Rights in future" (subs. (c))-Must be rights
of the parties in the appeal--Lack of jurisdiction if one of the
parties is not before the Court-Provincial appellate courts-Their
jurisdiction to grant leave to appeal to this Court, untrammelled,
unlimited and free from any restriction-Proviso of section 41, with
its sub-clauses (a) to (f) applicable only to this Court.

The respondent seized, in execution of a judgment against one Rivard,
an automobile found in his possession, and the appellant company
demanded by means of opposition the nullity of the seizure, claim-
ing to be the owner of the car. The appellant company alleged
that, according to a certain contract with Rivard, it had bought
the automobile; while the respondent contended that such contract
did not constitute a sale, but simply a contract of pledge to guarantee
the reimbursement of a loan. The Superior Court dismissed the
appellant's opposition on the ground that the contract was simulated
and was in reality an attempt to make the contract a pledge with-
out the possession of the article pledged being in the hands of the

*PRESENT:-Rinfret C.J. and Kerwin, Hudson, Taschereau, Rand and
Kellock JJ.



SUPREME COURT OF CANADA

1945 appellant. The appellate court affirmed the judgment, holding that
the appellant never intended to become the owner of the automobile,

CAMPBM that in effect the agreement constituted a fraud against the law andAUTO
FINANCE that, consequently, the appellant acquired no rights in the automo-
Co. I/M. bile. The appellant company moved for leave to appeal to this

V. Court, on the grounds that the judgment to be appealed from appears
Bowis to be in conflict with some decisions of this Court and that the

questions in issue involved matters of public interest and important
points of law by which rights in future of the parties may be
affected.

Held that this Court has no jurisdiction to grant leave to appeal. Sub-
section (c) of s. 41 of the Supreme Court Act, which provides that
"the matter in controversy on the appeal (must) involve * * *
rights in future of the parties", is not applicable to this case. The
future rights of Rivard and of the appellant company may be in-
volved in the appeal, but Rivard has not been made a party to the
proceedings before this Court. Under that subsection, it is the
"rights in future of the parties" in the appeal which must be affected;
and the only rights of the parties in this appeal are their rights,
present and immediate, arising from the allegations of the opposi-
tion and its contestation.

Held, also, that if this Court would have had jurisdiction or would have
been in the place of the provincial appellate court, it would have
decided without hesitation that this case was one of those where
leave to appeal should have been granted, owing to the great import-
ance of the questions therein raised, principally those concerning
commercial matters. Kellock J. expressing no opinion.

Held further, that the jurisdiction of the "highest court of final resort"
in a province to grant special leave to appeal to this Court, under
section 41 of the Supreme Court Act, is untrammelled, unlimited and
free from any restriction (1). The proviso in that. section, with its
sub-clauses (a) to (f) has no bearing as to the jurisdiction of the
provincial courts and applies exclusively to the jurisdiction of the
Supreme Court of Canada. Kellock J. expressing no opinion.

MOTION for leave to appeal to this Court from the
judgment of the Court of King's Bench, appeal side,
province of Quebec, affirming the judgment *of the
Superior Court, White J., and dismissing the appellant
company's opposition to the seizure of an automobile
by the respondent in execution of a judgment against
one Rivard who was in possession of the car.

The material facts of the case and the question at
issue are stated in the above head-note and in the
judgments now reported.

(1) Reporter's note:-Similar decisions have previously been rendered
by this Court in Canadian National Railway Company v. Croteau &
Cliche ([19251 S.C.R. 384), Hand v. Hampstead Land and Construction
Company ([1928] S.C.R. 428) and in Fortier v. Longchamp ([19411
S.C.R. 193).
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J. L. O'Brien K.C. for the motion. 1945

A. Denis contra. CAMPBELL
AuTo

FINANCE
The judgment of the Chief Justice and of Kerwin, Co. Lm'.

Hudson, Taschereau and Rand JJ. was delivered by BoNIN

THE CHIEF JUSTICE: - La compagnie appelante fait
une motion pour obtenir une permission sp6ciale d'appeler
dans une cause oit elle s'est port6e opposante afin d'annu-
ler une saisie ex6cution pratiquie par l'intim6 sur une
automobile trouv6e en la possession d'un monsieur Albert
Rivard, h la suite d'un jugement obtenu par l'intim6 contre
ce dernier, et oii I'appelante a all6gu6 qu'elle 6tait la pro-
pridtaire de cette automobile et que, par consequent, la
saisie 6tait ill6gale et nulle.

La Cour Sup6rieure, h Sherbrooke, a rejet6 l'opposi-
tion et la Cour du Banc du Roi en Appel a confirm6 le
jugement de la Cour Supirieure.

Puis l'appelante ayant demand6 h la Cour du Banc du
Roi en Appel de lui accorder une permission sp~ciale
d'appeler, on rejeta sa demande pour le motif

que tout, dans cette affaire, se borne h une interpr6tation et application
de certaines dispositions du code civil A 1'6gard de Ia preuve faite; et
qu'en cons6quence, la d6cision de la Cour du Banc du Roi en Appel,
dont on demande & appeler A la Cour Supr~me du Canada, ne met
nulement en question les principes de droit consacr~s par Ia jurispru-
dence de cette dernibre, mais se borne au contraire A en faire une
application aux circonstances particulibres & I'espbee.

Pour ces raisons, la Cour du Banc du Roi en Appel se
d6clara non justifi6e d'accueillir cette demande de per-
mission sp6ciale et en est venue au contraire ' la conclusion
qu'elle devait la refuser.

Dans sa requite h cette Cour, l'appelante a repr6sent6
qu'elle appuyait son opposition A la saisie pratiquie par
l'intim6 contre Rivard sur un contrat consenti par Rivard
& l'appelante, en vertu duquel cette dernihre faisait l'acqui-
sition, pour la cause y mentionn6e, d'une automobile de la
marque Chevrolet, annie 1937; que, sur contestation de
l'opposition, il fut all6gu6 que ce contrat ne constituait pas
une vente mais que c'6tait en r6alit6 un contrat de gage
en garantie du remboursement d'un pr~t d'argent; que la
Cour Sup6rieure du district de Saint-Frangois i Sher-
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1945 brooke maintint les conclusions de la contestation de 'op-
CAMPBERL position en d6clarant qu'en effet le contrat 6tait simul6 et

qu'il 6tait en r6alit6 une tentative de faire un contrat de
Co. LT. gage sans que la possession de Particle engag6 fut d6livr6
Bo IN l'appelante; que ce jugement fut confirm6 par la cout

RinfetCJ. d'appel; et que, dans les raisons donn6es par M. le juge
- St-Jacques (avec qui les autres membres de la Cour ont

concouru), il apparait que la Cour a consid6r6 l'intention
de l'appelante comme 6tant seulement de s'engager dans le
contrat en question dans le but de percevoir les charges
payables par Rivard, dans le cas ofi Rivard exercerait son
droit de rdmir6 de l'automobile qui faisait l'objet du con-
trat, et que l'appelante n'entendait pas devenir la propri6-
taire de cette automobile; qu'un pareil contrat constituait
une fraude h la loi; qu'il ressortait d'ailleurs des lettres
patentes de la province d'Ontario incorporant la compagnie
appelante, et dont le droit reconnait les " chattel mort-
gages ", que bien que I'appelante avait le pouvoir en vertu
de sa charte, d'acheter et de vendre des automobiles, cette
charte d6montre clairement que 1'objet principal de 1'appe-
lante 6tait le placement d'argent; que Rivard en passant
son contrat se proposait seulement d'emprunter de l'ar-
gent, qu'il avait l'intention de remettre, et que 1'appelante
ne voulait pas faire autre chose que de faire une avance
d'argent, qu'elle esp6rait se faire rembourser, et de perce-
voir les charges et les intir~ts stipul6s au contrat; qu'une
vente mime A r6m6r6 faite en la forme reconnue par la
loi, mais entre des parties qui, en fait, avaient en vue un
pr~t, est nulle comme 6tant une fraude h la loi, mame si
elle ne constitue pas une fraude envers les tiers.

L'appelante alligue que ce jugement de la Cour du
Banc du Roi en Appel parait 6tre en conflit avec les juge-
ments de la Cour Supreme du Canada, qui ont d6cid6 que
la nature et la forme des contrats doivent Atre envisag6s
par les tribunaux sans se prioccuper des motifs ou des buts
que les parties peuvent avoir eus en vue; et qu'en cons6-
quence, ce jugement semble contredire les jugements de la
Cour Supreme du Canada, qui sont ' 1'effet qu'un pr~t
ainsi fait sous la forme d'une vente A r6m6r6 doit toujours
6tre envisag6 comme une vente entre les parties, sauf.
bien entendu, le cas de fraude h l'6gard des tiers. II est
ajout6 dans la requite que la Cour Supreme du Canada
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s'est pronong6e d'une fagon d6finitive quant A la validit6 de 1945

ces venites avec droit de r6m6r6 lorsqu'elles ont pour fins de CAMPBELL

garantir un prit et m~me lorsque les droits des tiers sont one
en jeu. II en serait ainsi dans les causes de Salvas v. Co. LrD.

Vassal (1); The Queen v. Montminy (2); Rodrigue v. Bodi
Dostie (3); et "La Sauvegarde" v. Ayers (4), mais parti- RinfretcJ
culibrement dans la cause de J. R. Booth Ltd. v. McLean
(5). La requte pour permission d'appeler h cette Cour
prochde ensuite h remarquer le fait que, lors de la signature
du contrat par Rivard en faveur de la compagnie appe-
lante, ce dernier s'6tait engag6 A signer, h l'ordre de l'ap-
pelante, un billet promissoire 6tablissant le montant paya-
ble par Rivard s'il se decidait A exercer son droit de imr6,
bien qu'il fit pourvu que, si Rivard n'exergait pas le droit
de r6m6r6 qu'il avait en vertu du contrat, alors ses obliga-
tions relatives au billet promissoire seraient limit6 es h ses
obligations en vertu du contrat; mais que toutefois il
n'y avait aucune preuve au dossier que le billet promissoire
en question avait jamais 6t6 remis par Rivard A la com-
pagnie appelante. Malgr6 cela, il appert, dans les raisons
donnies par la Cour du Banc du Roi en Appel A 1'appui
de son jugement, que le fait par Rivard de s'engager h
signer un billet promissoire, malgr6 qu'il n'6tait pas oblig6
de le payer, confirme l'impression que le contrat n'6tait
v6ritablement qu'un contrat de prit et non un contrat de
vente. L'appelant soumet que, sur ce point-1a, la Cour du
Bane du Roi en Appel se trouve en conflit avec le jugement
de la Cour Supreme du Canada dans la. cause de Equitable
Life Insurance Society of the United States v. Larocque (6).

Il y a 6galement pendante, devant la Cour Supbrieure
du district de Saint-Frangois de la province de Quebec, une
cause h 1'instance de la demanderesse contre un nomm6
Albert Comtois et ohi une question semblable se pr6sente;
et cette cause a t6 prise en d6lib6r6 par le juge do premiere
instance en attendant la d6cision sur la cause actuelle.

Enfin., 'appelante allkgue dans sa requ~te que La ques-
tion en litige en est une qui se presente fr6quemment, tel
qu'il appert, d'ailleurs, aux raisons de jugement de l'honora.-
ble juge Bissonnette; que cette question est d'une grande

(1) (1896) 27 Can. S.C.R. 68 (4) [19381 S.C.R. 164
(2) (1899) 28 Can. S.C.R. 484. (5) [1927] S.C.R. 243.
(3) [1927] S.C.R. 563 (6) [19421 S.C.R. 205.
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1945 importance et comporte des matibres d'intirit public et la
CAMPBEL decision de questions de droit consid6rables; que le point

Auo A d6cider est d'application g6ndrale et qu'il implique l'op6-
FINANCE
Co. LTrD. ration de la loi concernant les ventes h r6m6r6, ainsi que
BONIN d'autres matibres de droit de grande importance, " par les-

R quelles les droits futurs des parties peuvent 6tre atteints ";
-f que le jugement de la Cour du Banc du Roi en Appel se

base en partie sur l'interpr6tation des lettres patentes
incorporant I'appelante ainsi que sur le droit de la pro-
vince d'Ontario relatif A l'administration des compagnies
qui font affaires sous l'empire de Small Loans Act 1989 et
6galement sous la loi des banques.

C'est pourquoi l'appelante conclut A ce que cette Cour
lui accorde la permission sp6ciale d'appeler que lui a refus~e
la Cour du Banc du Roi en Appel.

La question de savoir si la permission d'appeler devrait
6tre accord6e ne pr6sente vraiment pas de difficult6s si
l'on tient compte de la jurisprudence traditioanelle d('
notre Cour. Nous pouvons dire sans h6sitation qu'il s'agit
bien ici d'une cause oit, nous mettant A la place de la cour
d'appel dont la juridiction en l'espice est illimit6e, nous
aurions certainement accord6 la permission d'appeler, en
raison de 1'importance des questions soulev6es, surtout en
matibres commerciales.

Mais, ainsi que d'ailleurs l'avocat de 1'appelante l'a
admis lui-m~me lors de la plaidoirie devant nous, la v6ri-
table difficult6 qu'il rencontre sur son chemin est celle
d'6tablir que Particle 41 de la Loi de la Cour Supr6me nous
conf6re la juridiction voulue pour permettre cet appel.

La seule sous-section qu'a invoqu6e 1'avocat de 1'appe-
lante, et vraiment la seule qu'il pouvait invoquer, c'est
la sous-section (c), en pritendant qu'il s'agirait de
" matibres par lesquelles les droits futurs des parties peu-
vent 8tre atteints " et, a l'appui de cette pr6tention, il a
fait remarquer que si le jugement rendu par la Cour du
Banc du Roi en Appel sur l'opposition afin d'annuler de
l'appelante devait rester final, il pouvait constituer chose
jugde m~me entre elle et Rivard, et, en cons6quence, de
vendeur et acheteur qu'ils 6taient respectivement h la face
du contrat, ils devenaient pr~teur et emprunteur par suite
du jugement
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Ce changement dans la nature du contrat avait pour 1945

effet de faire disparaitre le titre de propri6taire de 1'auto- CAMPBELL

mobile que le contrat confirait h 1'appelante, au cas o A AuC
OUFINANCE

Rivard n'exercerait pas son droit de r6m6r6, et de forcer Co. IrD.
I'appelante h r6clamer de Rivard le rembourscment de BoNIN

l'argent qu'elle 6tait sens6e seulement lui avoir pr~t6. Rinfret CJ.
Par contre, si ce jugement ne constituait pas chose

jug6e A l'6gard de Rivard, il en r6sultait une situation
encore plus compliqu6e, A savoir que: le contrat devait 6tre
consid6r6 comme un contrat de gage vis-h-vis de l'intim6,
Bonin, tout en pouvant 6tre d6clar6 un contrat de vente
entre l'appelante et Rivard.

II s'en suivait donc, suivant 1'argument de 1'avocat de
1'appelante, que les droits futurs de l'appelante et de
Rivard 6taient n6cessairement atteints par le jugement qui
a t rendu en faveur de l'intim6, Bonin, a 1'encontre des
pr6tentions de 1'appelante.

Mais la difficult6 qui se pose h 1'6gard de cet argument
de l'appelante, c'est que la sous-section (c) de Particle 41
de la Loi de la Cour Supreme ne conf~re pas juridiction A
notre Cour pour accorder la permission d'appeler lorsque
l'objet de l'appel implique des matibres par lesquelles les
droits futurs de toute personne peuvent 6tre atteints. La
sous-section exige que l'affaire en litige, objet de l'appel,
implique les " droits futurs des parties ". Or, dans 1'action
principale intent6e par Bonin contre Rivard, il est clair
que ce dernier 6tait une des parties au litige. II l'6tait
6galement lorsque Bonin fit 6mettre contre Rivard un bref
d'ex6cution forc6e et fit saisir I'automobile en question.

En vertu de l'article 267 du code de proc6dure civile,
la saisie ex6cution de Bonin pouvait 6tre contest6e par voie
d'opposition soit par le saisi lui-m~me, c'est-A-dire par
Rivard, soit par les tiers, et par cons6quent, entre autres
par I'appelante. (Art. 646 C.P.C.).

Apris le rapport de l'opposition par 1'appelante, il
incombait h cette dernibre de faire signifier un avis A la
partie saisissante (Bonin) ainsi qu'aux autres parties en
cause, (Rivard), que L'opposition 6tait rapport6e et qu'elle
devait 6tre contest6e dans les 12 jours de la signification de
cet avis. (Art. 650 C.P.C.).
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1945 Si ni le saisissant, ni aucun autre ne produisait de
CAMPBELL contestation de I'opposition dans les 12 jours suivant la
FAUO signification de 'avis du rapport, l'opposante pouvait faire
Co. LTD. enregistrer d6faut; et, sur certificat de cet enregistrement

BONI et inscription, elle acquirait le droit A main-lev6e avec

Rinfretci. d6pens contre le saisi, a moms que le tribunal n'en ordonne
--- autrement. (Art. 652 C.P.C.).

Mais si les autres parties ou quelqu'une d'elles con-
testaient 'opposition - ce qui est arriv6 dans le present
cas - la contestation 6tait alors assujettie aux rigles et
dilais des causes sommaires. (Art. 653 C.P.).

L'intim6 Bonin ayant contest6 l'opposition, c'est un
nouveau litige ind6pendant de l'action principale qui s'est
alors engag6 entre Campbell Auto Finance Company
Limited et Bonin. Rivard, le d~biteur saisi, n'a pas con-
test6 et s'est trouv6 d~s lors en dehors de ce nouveau litige,
auquel il n'a pas 6t6 partie.

Ce nouveau litige s'est termind, comme nous l'avons
dit, par le succ6s du pr6sent intimb, tant en Cour Sup6-
rieur qu'en cour d'appel.

Sur les jugements qui ont t rendus jusqu'ici sur
l'opposition de l'appelante, et que cette dernibre veut
maintenant porter en appel devant cette Cour, Albert
Rivard ne peut plus 8tre entendu. Il n'a ti partie au
litige qui y a donni lieu ni devant la Cour Sup6rieure, ni
devant la Cour du Bane du Roi en Appel; et il n'est pas non
plus partie A l'appel devant cette Cour.

Ce n'est pas A lui que l'opposante devait faire signifier
la requ~te pour permission d'appeler qu'elle pr&sente main-
tenant, mais c'est h l'intim6 Bonin. Et si l'appelante obte-
nait la permission qu'elle demande, ce n'est pas h Rivard
mais c'est A Bonin qu'elle devrait signifier son avis d'appel,
et avec lui qu'elle engagerait la partie devant cette Cour.

Albert Rivard n'est done pas une des parties dans
1'appel que l'on nous demande de permettre. Par cons6-
quent, all6guer que, par suite des jugements rendus et de
l'affaire en litige, " objet de 'appel ", certaines matibres
sont impliquies par lesquelles les droits futurs de Rivard
et de l'appelante, l'un A l'encontre de l'autre, seraient
atteints, ce n'est pas rencontrer les exigences de la sous-
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section (c) de l'article 41 de la Loi de la Cour Supreme. 1945

Ce que cette sous-section exige, c'est que les droits des CAMPBELL
parties elles-mimes a I'appel, et, en l'espice, les droits Avro

FINANCE
futurs de l'appelante et de l'intim6 dans la pr6sente cause, Co. DIm.
puissent 6tre atteints par suite a la fois des jugements qui BONI
ont d6jh t6 rendus et de celui que la Cour Supreme du -

Canada pourrait rendre si l'appel venait devant elle. RinfretCJ.
Nous ne pouvons voir aucun droit futur qui soit en

jeu entre les parties imm6diates A l'appel qu'on nous
demande de permettre. Les seuls droits qui soient en litige
dans l'appel sont les droits pr6sents et immidiats r6sultant
des all6gations de l'opposition et la contestation que 1'inti-
mi en a faite.

Nous sommes donc forc6s d'en venir A la conclusion
que, quel que soit le d6sir que cette Cour puisse avoir de
permettre l'appel dans cette cause-ci, elle n'a pas juridic-
tion pour accorder cette permission; et il s'en suit que la
requ~te pour permission d'appeler doit 6tre rejet6e avec
d6pens.

KELLOCK J.-The appellant founds this motion for leave
upon the provisions of section 41 (c) of the Supreme Court
Act. By the judgment from which leave to appeal is
asked, it was held that as against the respondent, the
contract between the appellant and Rivard was not a
genuine transaction of purchase and sale and that the
former obtained no title to the automobile in question.
It is said that this judgment affects future rights of the
appellant as against Rivard. This can be so only if,
assuming for the moment that future rights are involved,
Rivard is a party to the proceeding now before the Court
and therefore, bound by the judgment. In my opinion,
the proceeding here in question is a proceeding to which
article 653 of the Code of Civil Procedure applies and
Rivard did not become a party to that proceeding. Ac-
cordingly, no rights, present or future, as between the
appellant and Rivard, are affected, I would dismiss the
motion with costs.

Leave to appeal refused.
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194 AGA HEAT (CANADA) LIMITEDI APPELLANT;
*Nov. 20,21 (DEFENDANT) ...................... f

1945 AND
*Feb. 6

BROCKVILLE HOTEL COMPANY RESPONDENT.

LIMITED (PLAINTIFF) ............. .f

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Contract-Alleged negligence in performance-Removal of equipment in
* kitchen of hotel-Oxy-acetylene torch used to cut ducts-Fire break-

ing out, damaging the hotel-Liability for the damage-Effect on
liability of change made, at wish of hotel manager, in proposed place
of cutting the ducts during the work.

Appellant agreed to deliver and erect certain cooking equipment in the
kitchen of respondent's hotel and for that purpose to remove a
range and canopy. To remove the canopy it was necessary to sever
two ducts leading therefrom to a main duct, and appellant's man
in charge of the work engaged a workman to do the cutting with an
oxy-acetylene torch. It was intended to cut the two ducts near the
canopy, but respondent's hotel manager expressed his wish that, for
the sake of appearance, they be cut near the main duct (which in-
volved no more labour) and appellant's man in charge agreed that
this be done. The hotel manager then left the kitchen. While the
workman was using the torch, oil and grease which had accumu-
lated in the main duct caught fire, resulting in a fire which damaged
the hotel.

Held, affirming judgment of the Court of Appeal for Ontario, [19441
O.R. 273, that appellant was liable to respondent in damages.

Per the Chief Justice and Kerwin and Rand JJ.: In the circumstances
in which the work was carried out, the cutting was done and in-
tended to be done as in performance of the contract; and whether
or not it was at a point originally not strictly within the contract,
there was sufficient doubt as to what was intended to render the
acquiescence in the hotel manager's suggestion a specification of the
precise point of severance. But even if the parties had looked upon
it as a modification of the bargain, appellant's representative treated
the act as performance under the contract, and must be taken to
have had the implied authority of appellant to modify such an
insignificant detail of performance, while keeping within the general
scope of the work, having regard to appellant's interest in a satisfied
customer.

Per Taschereau and Estey JJ.: The arrangement that the ducts be cut
at the place desired by respondent's hotel manager was not a varia-
tion, alteration, or something outside, of the contract. It was rather
an item within the terms of the contract which came up necessarily
and incidentally during the course of the work. It was an "arrange-
ment as to the mode of performing" the original contract. Those
acting for appellant in doing the work must be treated as experts;
and while the hotel manager may have been the only one present

*PRESENT:-Rinfret CJ. and Kerwin, Teschereau, Rand and Estey JJ.
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at the work who knew when the main or any duct had been cleaned, 1945
he was not asked about it, and there was no evidence that he had
knowledge of the risk, and proof of his having such knowledge was AGA HEAT(CANADA)
upon appellant. The duty was upon appellant to take reasonable LrD.
precautions against injury to the premises and respondent was en- v.
titled to rely upon appellant doing so. (The Nautilus Steamship BRocKVILa a
Co. Ltd. v. David and William Henderson & Co. Ltd., 1919 Sess. Hoam Co.
Cas. 605, and other cases, cited).

APPEAL by the defendant from the judgment of the
Court of Appeal for Ontario (1) which (reversing the judg-
ment of Plaxton J.) gave judgment for the plaintiff for the
sum of $6,149.80 for damage caused by a fire in the plain-
tiff's hotel, which fire started while certain work was being
done in the course of removing certain cooking equipment
in the kitchen of the hotel. The defendant had agreed
with the plaintiff to remove a range and canopy in the said
kitchen and install certain other cooking equipment. The
Court of Appeal held that the work being done when the
fire started was part of the work undertaken by the defen-
dant and was under its charge, that it did the work negli-
gently and was responsible for the damage. Against these
holdings (and also against the amount of damages given)
the defendant appealed to this Court.

T. N. Phelan K.C. for the appellant.

F. J. Hughes K.C. for the respondent.

The judgment of the Chief Justice and Kerwin and Rand
JJ. was delivered by

RAND J.-As Mr. Phelan fairly and frankly put it, the
issue in this appeal is whether the application of the
acetylene cutting torch to the pipe or small duct that led
from the body of the canopy over the stove to the main
duct was or was not the act of the appellant. The con-
tract to install the cooker included the work of re-
moving the canopy but the means were to be of the appel-
lant's choosing. Was the "canopy" merely the overhang-
ing frame designed to collect the fumes and smoke arising
from the stove and to lead them to an orifice through which
they might be taken away by other means or did it em-
brace also the small ducts that carried the smoke and
fumes to the discharges into the main duct? Mr. Hughes

(1) [19441 O.R. 273; [19441 2 D.L.R. 698.
25680--4
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1945 contended that the canopy was, in fact, an inverted funnel
AGA HEAT with the pipe as a stem, an apparatus not only to gather
(CA A) but to carry to a point of delivery. He suggested that if

v. the appellant had undertaken to move the canopy from
Hom Co. one part of the kitchen to the other, obviously the con-
Rand J necting leads would have been a necessary part of the re-

moval. But while this is far from being conclusive, it
does emphasize the fact that the question is by no means
free from doubt.

In that situation, the manager of the hotel was told
that it was the intention to sever the leads within a
few inches of the roof of the canopy. This would have
left the two disconnected ducts projecting four or five
feet each from the main duct. He thereupon intimated
to the representative of the appellant that he wanted
them severed near the main duct, pointing out, what
was obvious, that anything else would greatly mar the
appearance of the kitchen. No more labour in the one
case than in the other was involved: possibly it would
have been more convenient at the main duct than else-
where. Shortly afterwards, but in the absence of the
manager and at the direction of the appellant's repre-
sentative, the workman using the torch proceeded to cut
one of the leads at the point suggested, in the course of
which accumulated oil and grease in the main duct and
possibly in the smaller one was set on fire.

Admittedly the small ducts had to be severed. This
might have been at the one point or the other and to the
appellant it was clearly a matter of indifference. In the
circumstances in which the work was carried out, I have
no doubt that the act was done and intended to be done
as in performance of the contract; and whether or not
it was at a point originally not strictly within the con-
tract, there was sufficient doubt as to what was intended
to render the acquiescence in the manage's suggestion a
specification of the precise point of the severance. But
even if the parties had looked upon it as a modification
of the bargain, the appellant's representative treated the
act as performance under the contract, and that he had
the implied authority of his principal to modify such an
insignificant detail of performance, while keeping within
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the general scope of the work, having regard to the in- 1945

terest of the appellant in a satisfied customer, I have no AoA HEAT
doubt. (CANADA)

Mr. Phelan also contended that the damages proved V.
. BROOKVILLE

amounted to considerably less than the sum estimated Hom Co.
by the trial judge. While I agree with the latter that
the evidence as to damages was in some respects vague, -

I am not prepared to disagree with his estimate and
its confirmation by the Court of Appeal.

The appeal should be dismissed with costs.

The judgment of Taschereau and Estey JJ. was delivered
by

ESTEY J.-The appellant, Aga Heat (Canada) Limi-
ted, accepted an order dated May 12th, 1941, from the
respondent, Brockville Hotel Company Limited, which so
far as material to this action reads as follows:

Aga Cooker delivered and erected and including flue material to
connect to chimney duct and removal of range and canopy.

This action is brought by respondents to recover damages
caused by a fire which occurred while the appellant was in
the course of effecting the "removal of range and canopy."
Two ducts lead from the canopy over the kitchen range
to a main duct, and to remove the canopy it was neces-
sary to sever these two ducts.

On the evening in question, and about the time these
ducts were to be severed, Mr. Duby, the hotel manager,
came into the kitchen where the appellants were carry-
ing on their work of removing the range and canopy,
when he and Mr. Craig, who was in charge for the ap-
pellant, had a conversation as a consequence of which these
two ducts were to be severed close to the main duct. At
once a workman using an oxy-acetylene torch proceeded
to sever the first duct. "It was a boxlike affair, and he
cut along the bottom," and as he started making a ver-
tical cut up the side, Mr. Craig deposes, "We heard a
roaring in the duct which indicated trouble-fire."

It is contended that this fire was a result of the in-
structions given by Mr. Duby, manager of the hotel com-
pany, as otherwise the ducts would have been severed
where Mr. Craig had in mind nearer the canopy.

25680-4i
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1945 Upon this point Mr. Craig deposed:
AA HEAT - Q. Then what was the next step that you contemplated in the
(CANADA) operation of this work?

I/ro. A. To disconnect the duct from the canopy.
v. Q. And where in your judgment was the disconnection going to be

HOTEL Co. made?
A. Right at the canopy.

Estey J. * *o

Mr. Duby remarked he thought the appearance would not be very good
to have that duct hanging down there in that condition and he wished
the cut to be made at a point nearer-which he indicated of course with
his finger-at a point nearer the main duct.

Q. Yes, and what did you say to that?
A. I said, "That is entirely up to you, Mr. Duby, if you wish to

instruct Henry & Company to cut it there, go ahead, sir."
Q. Having told Mr. Duby to go ahead what occurred between him

and Henry's men?
A. Well, we were all standing together and it was, I guess, implied-
Mr. HUGHES: I am objecting, my Lord.
Mr. PHELAN: Q. Don't guess what was implied; just tell us what

Mr. Duby said when you told him to "go ahead, sir." What was said?
A. He indicated what he wished.
Mr. HUGHES: I object.
WITNESS: He indicated where he wished the cut to be made.
Mr. PHELAN: Q. And that you have already said was in the lead

duct adjacent to the main duct?
A. That is right, sir.

Mr. Duby deposed:
Q. Instead of cutting them off at the canopy and leaving these two

unsightly ducts projecting into the room you say they were cut off flush
with the main duct?

A. Yes. sir.
His LORDSHIP: Q. Under whose instructions?
A. Under my instructions, sir.

Mr. Duby went out of the kitchen at once and was actu-
ally in his room in another part of the hotel by the time
the fire started.

The learned trial judge has found:
On the evidence, I find that the cutting which caused the fire was

directed by the servant of the plaintiff, Mr. Duby, the manager of the
hotel, who, in giving such direction, was, in my view, acting within the
scope of his authority as manager.

In the present instance, on the evidence, Mr. Duby, the general man-
ager of the plaintiff company's hotel, undertook to interfere, with the
acquiescence of Mr. Craig, the defendant's employee, and did interfere,
in the work of severing the lead ducts by the use of oxy-acetylene torch.
He directed that the ducts should be severed flush with the main duct
and not at the point where Mr. Craig intended to sever them, viz.
immediately at the point where they were connected with the canopy.
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Duby admitted he knew the main duct had not been -cleaned out since 1945
its installation fourteen years before; and he, alone of those present, -_

knew, or ought to have known, that the point where he directed the cut AA

to be made was, in the circumstances of the case, a dangerous point at FD.
which to use an oxy-acetylene torch. His negligence, and his alone, was, v.
in my view, the cause of the casualty which occurred. BRoCxvILLE

HOTE Co.
With deference to the learned trial judge, I do not think Estey J.

Mr. Duby "undertook to interfere." The duct had to be -

severed, and the agreement did not specify at what point.
These lead ducts were of the same material and dimen-
sions throughout and there is no suggestion that the cut-
ting at one point involved more labour or inconvenience
than at any other point. Mr. Craig had in mind cutting
these ducts near the canopy, but Mr. Duby suggested
the cutting near the main duct. Mr. Craig immediately
acquiesced, and gave Mr. Duby permission to instruct
Mr. Henry, who was actually doing the cutting, and Mr.
Duby gave his instructions there in the presence of Mr.
Craig, and immediately went out.

This is neither a variation, alteration nor something
outside of the contract. It is rather an item within the
terms of the contract which came up necessarily and in-
cidentally during the course of the work. It had not been
specifically dealt with and when now mentioned the par-
ties, in the language of Brett J. (as he then was) in
Plevins v. Downing (1), made an "arrangement as to the
mode of performing" the original contract.

Under the terms of the contract the Aga Heat (Can-
ada) Limited had expressly agreed to complete the re-
moval of "range and canopy" and to install the equipment
they had sold. In all this they were pursuing their usual
course of business. Mr. Craig on behalf of the appel-
lants inspected the premises, examining particularly the
canopy as to the presence of grease because he appre-
ciated the possibility of fire. Mr. Craig employed Henry
& Company who in their business use oxy-acetylene
torches. Mr. Henry discussed the fire hazard, and as a
result fire extinguishers were obtained. Moreover the
company, in its letter of January 6th, 1939, described the
canopy as "a harbour for dirt and grease", and referred
to the ventilator fan. The evidence refers to the clean-
ing of the ducts from time to time. Here and there

(1) (1876) L.R. 1 C.P.D. 220.
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1945 throughout the ducts dirt and grease would be expected
AGA ]EA'f particularly by those familiar with the equipment. Not-
(CANADA) withstanding all this, when it was decided to cut theIrn.

V. lead ducts close to the main duct, no questions were

H.OCo. asked and no precautions were taken and they proceeded

st J. forthwith to use the oxy-acetylene torch.
- It was for the -experts in work of this kind to satisfy themselves that

the work could be carried on with reasonable safety, taking precautions
such as the course of the work admitted of.

Viscount Finlay in H. & C. Grayson Ltd. v. Ellerman Line
Ltd. (1). In the doing of this work the appellants must
be treated as experts, and while it is true that Mr. Duby
may have been the only one present at this work who
knew when the main or any duct had been cleaned, there is
no evidence that he had knowledge of the risk, and it
was for the appellants to prove that the respondents
"knew the dangers attending the use of their machines."
The Nautilus Steamship Co. Ltd. v. David and William
Henderson & Co. Ltd. (2).

The appellant, as was its right under the contract, had
selected this oxy-acetylene torch, which in operation gen-
erates a heat of over 6,000 degrees and sends out quan-
tities of sparks. The operation of this torch in such cir-
cumstances as we have in this case creates a possibility
of fire and requires on the part of those operating it that
reasonable precautions should -be taken to avoid fire. In
this case there were no precautions taken at or near the
point of severance and, in my opinion, the duty to do so
rested upon the appellants who had undertaken the work,
provided the equipment, and employed the men. The
respondents on their part had a right to regard the ap-
pellants as competent both to do their work and to take
reasonable precautions that the premises would not be
injured as a consequence of their failure to do so. The
Nautilus Steamship Co. Ltd. v. David and William
Henderson & Co. Ltd. (2); H. & C. Grayson Ltd. v.
Ellerman Line Ltd. (3); The Pass of Ballater (4); Honey-
will & Stein Ltd. v. Larkin Bros. Ltd. (5).

Counsel for the appellant pressed that the finding of dam-
ages should be reduced. The learned trial judge found the

(1) [19201 A.C. 466, at 476. (4) [1942] P. 112.
(2) 1919 Seas. Cas. 605. (5) [1934] 1 K.B. 191.
(3) [1920] A.C. 466.
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evidence with respect to damages "vague in some respects," 1945

and in view of all the circumstances I agree with the dis- AGA HEAT
position of the damages made by the Court of Appeal. (CA A)

In my opinion this appeal should be dismissed with costs. BROCKVLE
HoL Co.

Appeal dismissed with costs. Estey J.

Solicitors for the appellant: Phelan, Richardson, O'Brien
& Phelan.

Solicitors for the respondent: Hughes, Agar, Thompson &
Amys.

EAST CREST OIL COMPANY 18
LIMITED .. .... . .. .. .. . .. .. APPELLANT; *Oct. 18

1945
AND

*Feb. 6
HIS MAJESTY THE KING............ RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,

APPELLATE DIVISION

Criminal law-Negligence-Child drowned in oil well-(Tharge against
owner of failing to guard the well adequately-Criminal Code, as.
247, 284, 287 (b)-Child a trespasser-Duty and responsibility of
owner of well.

The appeal was from the conviction of appellant by the Appellate Divi-
sion, Alberta, [19441 2 W.W.R. 503 (which set aside the judgment
of acquittal at trial), under ss. 247, 284 and 287 (b) of the Criminal
Code, of failing to guard adequately the cellar of an oil well of
appellant, in consequence whereof a child of tender years was drowned
therein. The well was not, and for some time had not been, in use,
and there had been erected a structure around and over it as a
guard against danger. The child, in company with other children,
had climbed on the structure and in walking along was accidentally
pushed off by an older boy into the wateg below.

Held: The appeal should be allowed and the judgment of acquittal at
trial restored.

Per the Chief Justice and Rand J.: Secs. 247 and 284 embody the com-
mon law rule and, under them, apart from s. 287, appellant could not
in the circumstances be held criminally responsible for the accident.
The child was a trespasser. Children were not tolerated about the
well, there was no practice of playing there, and on the occasions

*PRESENT:-Rinfret CJ. and Kerwin, Taschereau, Rand and Estey JJ.
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1945 when a few played there, they were, if seen, warned off by the owner's

An Ca employees, chiefly because of danger from gas and fire and the pres-
OIL CO. sure in the pipes. There was no object of fascination alluring children

IrD. nor active conduct by the owner in disregard of children's known or
V. necessarily apprehended presence. In such circumstances the rule at

THE KING common law that (with certain exceptions not present here) an owner
of land is entitled to do with it what he pleases, and that trespassers
move at their own risk and peril, is as applicable to children as to
adults (Holland v. Lanarkshire, 1909 Sess. Cas. 1142, and other cases,
cited). As to s. 287 (b), assuming the excavation here to be within
its scope, what is there contemplated, as indicated by its language,
is the prevention of injury from hidden openings; the required fence
or guard must protect the unwary; but when the existence of the
opening is made evident (as in this case) the purpose of the fence
or guard is accomplished; the owner must protect the trespasser on
the land from a trap, but he is not called on to protect against a
subsequent danger from trespassing on the guard itself raised against
that trap; and the scope of the duty is as limited in relation to
children as to adults.

Per Kerwin and Estey JJ.: The evidence supports the trial Judge's find-
ing that the child was a trespasser; and, under the common law rule,
of which s. 247 of the Criminal Code is a restatement, appellant,
in the circumstances of this case, would not be liable to trespassers,
including children (Hardy v. Central London Ry. Co., [1920] 3 K.B.
459, at 473, and other cases, cited); the precautions taken and the
warning and chasing away of children exonerated appellant from any
suggestion of intention to injure or trap or of callous or wanton dis-
regard of consequences.

As to respondent's contention (in the Appellate Division and in this
Court) that the facts disclosed an offence under s. 287 (b) (under
which the charge was not laid and which was not brought to the trial
Judge's attention) and that by virtue of ss. 951, 1013 (5) and 1016 (2)
a conviction should now be directed-It is doubtful if the offence
under s. 287 could, within the meaning of those sections, be an offence
so included under s. 247, both because of the essentials required to
constitute the offence and because it is a summary conviction rather
than an indictable offence. Apart from these considerations, the
evidence did not disclose that an offence was committed under s.
287, as the excavation was so far guarded that instead of accidentally
falling therein within the meaning of s. 287 (b), the children climbed
over the barrier.

Per Taschereau J.: The Appellate Division erred in finding a breach of
the duty imposed by s. 287 (b). The duty imposed by s. 287 (b)
is to fence the excavation in such a manner that a person riding,
driving or walking shall not fall therein accidentally. It would un-
duly stretch the scope of s. 287 (b) and do violence to its text, to
hold that the fence must be so built that entrance is impossible. What
is contemplated is to protect a motorist or pedestrian from a danger
of which he is unaware and which may accidentally cause his death;
it does not apply to the present case, where a trespasser succeeded in
making his way to the excavation where the danger was obvious and
was accidentally pushed into the water by a companion.
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APPEAL from the judgment of the Supreme Court of 1945
Alberta, Appellate Division (1), which (setting aside the EAST GREST

judgment of acquittal by Ives C.J.T.D.) convicted the oLT.
present appellant V.

THE KING

For that it * * * being then the owner and operator and hav-
ing under its charge and control an oil or gas well * * * the main-
taining whereof in the absence of precaution or care, might endanger
human life, and being under a legal duty to take reasonable precau-
tions against. and use reasonable care to avoid, such danger, did omit,
without lawful excuse, to perform such duty in that it failed to place
adequate fencing around or covering over the cellar of the said well
and did permit the said cellar to become full of water and gas, with
the result that the said opening was dangerous to members of the
public and particularly to children who might come on the said well
site and in consequence whereof one John Douglas Stevenson, a child
of tender years, was drowned as a result of falling into the said cellar.

for which offence it was adjudged that the present appel-
lant forfeit and pay to His Majesty the King the sum of
$1,000.

J. J. Saucier for the appellant.

H. J. Wilson K.C. for the respondent.

The judgment of the Chief Justice and Rand J. was
delivered by

RAND J.-This is an appeal from a conviction for crim-
inal negligence under sections 247 and 284 of the Criminal
Code. The negligence was charged as permitting an oil
well not then in use to remain unfenced or otherwise
guarded, as a result of which a young child of about
four years of age was drowned.

The well was approximately 250 feet from a highway
and some greater distance from a small number of occu-
pied houses. It had been temporarily discontinued under
a conservation order issued by the provincial govern-
ment. Centered around it was a pit ten feet square and
eleven feet or so below the ground level, boxed in appar-
ently to a distance of about two- feet above the ground.
It was within a larger area set with concrete pillars
at the corners, four or five feet high. Between the
pillars, on the north and south sides, were concrete
walls about two feet in height. Supported on them were
two large stringers twenty-four inches square running
north and south about four feet apart and passing over

(1) [1944] 2 W.W.R. 503; [1944] 3 D.L.R. 535; 82 Can. Crim. Cas. 77.
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194.5 the pit approximately one foot from each side. Lying
EAsT CRET longitudinally on each was a timber fourteen inches

square. Across these was another lying transversely over

v. the pit about two feet from the northerly side and ex-
THE - tending well towards the sides of the larger square. From

Rand J. the east there was a sloping mound of earth which ap-
proached the northerly concrete pillar to within a few
inches of its side and about one and a half feet from its
top. Two loose planks lay across the easterly pillars, the
inner of which passed close to the end of the transverse
timber over the pit. In the pit was about nine feet of
water, the surface of which was then seven feet or so
from the top of the timbers. Access to this top could be
gained by going up the mound from the east, onto the
pillar and then by means of the planks to the timbers.
The size of the opening into the pit inside the timbers
was approximately six feet in length by four feet in
width.

The young child had made his way to the top in com-
pany with three other children, two boys aged seven and
eight years and a young girl of six, and in walking along
was accidentally pushed off by the oldest boy into the
water below. The other boy fell in also but he was able
to save himself.

The well had been brought in about twelve years before
and had been closed down for a year and a half. Chil-
dren had from time to time played about it and in several
instances had been seen by employees of the appellant.
One of these latter had brought what he considered the
danger of the well to the attention of the manager. He
was prompted to this by a recent loss of two grandchildren
by drowning; and with the permission of the manager
he had secured the well by means of boards and fencing
in a manner which he thought sufficient for all reason-
able purposes. This was in the autumn of 1941. He
considered the top of the structure-the timbers-to be
beyond the reach of children too small to look after them-
selves. No doubt the well with its pillars and beams car-
ried some degree of attraction to children from a point
where they had a right to be, but in the local surroundings
probably any visible structure would have done so. A
small quantity of gas bubbled out through the water,
but this could be seen only at the well.

[1945
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1945The trial judge dismissed the charge. On appeal the
court found the accused guilty under the sections men- EAT CO

tioned by reason of a breach of the duty prescribed by Im.
section 287 (b), and a fine of $1,000 was imposed. THE KIG

Sections 247 and 284 embody the Common Law rule J
and, under them, apart from section 287, the owners of -

the well could not in the circumstances have been held
criminally responsible for the tragic mishap. The trial
judge found the child to be a trespasser on the land and
I do not see how he could have done otherwise. Trespass
does not depend on intention. If I walk upon my neigh-
bour's land, I am a trespasser even though I believe it to
be my own, and this rule is as applicable to children as to
adults. There was no evidence of license: that goes to
the mind of the licensor either actual or as drawn from
his actions. But here there was not only no willing-
ness on the part of the owner that the children should
play on this property but unequivocal demonstration
to the contrary. Although children had, over the twelve
years, played occasionally about the well, their numbers
were few, they did not make a practice of it and, when-
ever seen by employees of the owners, they had been
warned off, in one case somewhat vigorously. What was
done made it perfectly clear that they were not being tol-
erated about the well. This was not wholly or even chiefly
because of any special danger from the exposed pit, but
rather the danger from gas and fire and the pressures in
the pipes.

With certain exceptions, not present here, an owner of
land is entitled, at common law, to do with it what he
pleases: Jordin v. Crump (1); trespassers move at their
own risk and peril; and in the absence of an object of
fascination drawing children to their injury or of active
conduct by the owner in disregard of their known, or neces-
sarily apprehended, presence, that rule is as applicable to
them as to adults. No such allurement was present here,
nor is the case within the second qualification of the rule.

The facts are almost identical with those present in
Holland v. Lanarkshire Middle Ward District Committee
(2). There the defendants were the owners of a piece of
ground which contained a disused and unfenced quarry,

(1) (1841) 8 M. & W. 782.
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1945 with high and precipitous banks and containing water, at
EAST CREST one point, eleven feet deep. A young child six years of

OI 0. age had gained access to the quarry through a defective
Tv. fence from a strip of waste ground on which children were

T nE " in the habit of playing. The child was drowned but the
Rand J. Court of Session held that no duty on the part of the

owner had been shown. In the language of the Lord
President (Lord Dunedin):

It is a new and unheard of proposition that, if you have something
on your ground as to which there is no duty of fencing, and someone
else makes use of his ground in some particular way, a duty is thereby
imposed upon you of doing what you were under no duty to do before,
a duty, namely, of fencing. I know of no authority for such a pro-
position. The quarry here was old and disused long before this strip
of ground had become open to the use of the children, and that, I think,
ends the question.

And in this respect the law of England is the same as
that of Scotland (Addie's case (1)). Cleasby, B., ruled to
the same effect in a prosecution for manslaughter of the
owner of an abandoned coal mine down the open shaft of
which a trespasser had accidentally fallen: Reg. v. Gratrex
(2).

But the conviction is placed on a violation of the duty im-
posed by section 287 (b) of the Code, which is as follows:

287. Every one is guilty of an offence and liable, on summary con-
viction, to a fine or imprisonment with or without hard labour, or both,
who

(b) being the owner, manager or superintendent of any abandoned
or unused mine or quarry or property upon or in which there is
any excavation of a sufficient area and depth to endanger human
life, leaves the same unguarded and uninclosed by a guard or
fence of sufficient height and strength to prevent any person
from accidentally riding, driving, walking or falling therein.

Harvey, C.J., delivering the judgment of the Court, con-
sidered this language to be so precise in its delineation of
the duty as to exclude any question of degree of fault or
lack of care, and in effect to require such a fence or guard
as must in any event prevent a person from falling into
the well or opening; and in the case of young children, this
would take into account their natural and likely behaviour
in such situations as a circumstance to be anticipated in the
measures of security taken.

(1) Robert Addie & Sons (Col- (2) (1872) 12 Cox C.C. 157.
lieries) Ltd. v. Dumbreck,
[1929] A.C. 358, at 371.
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But, assuming the excavation here to be within the scope l45

of the subsection, does that interpretation pay sufficient EAST CRE8T

regard to the purpose of the legislation as indicated by the oI.
language, "to prevent any person from accidentally riding, V.
driving, walking or falling therein"? What is contemplated -

is the prevention of injury from hidden openings; the fence Rand J.

or guard must protect the unwary; but when the existence
of the opening is made evident, the purpose of the fence
or guard is accomplished. The owner must protect the
trespasser on the land from a trap, but he is not called on to
protect against a subsequent danger from trespassing on
the guard itself raised against that trap. The duty is not
to prevent a person from falling into an opening but from
falling in "accidentally", that is, accidental as to the exist-
ence of the thing holding the threat. It is to safeguard
against a concealed danger; but if the thing becomes known,
it ceases to be the accidental circumstance; and the acci-
dental may, as here, become a consequential circumstance, as
the jostling of the older boy in the course of walking on
the guarding structure.

A young child may not, of course, appreciate the danger;
but we are dealing here with objective causation toward per-
sons without rights: and if, considering the object of the
legislation, the scope of the duty is clear, it is as limited in
relation to a child as to a grown person. A child, as he plays
or trudges over a field, may accidentally fall into an
open shaft; against this the owner must provide a safe-
guard. It is quite another matter that the owner, other-
wise blameless, should be called upon to afford physical
security against apparent dangers to children who ought
not to be on his land at all. Does such a rule protect the
child within the precincts of his own home? Is such a
responsibility placed upon those charged with his care?
It would come as a shock to a parent to find himself
guilty of manslaughter because he had failed to provide
barriers to keep his child from climbing into a well in the
farmyard.

The legislation is not specially intended for the pro-
tection of children, and we cannot allow sympathy to
stretch its scope. The conditions in which we live bristle
with hazards for the young but, from the standpoint of
safeguarding them, there is no more reason to treat the

S.C.R.] 197
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1945 patent danger of such an opening as malum prohibitum
EAT CREST than that of many other accessible structures or condi-

' * tions equally dangerous. The balance between the re-
TH sponsibilities of owners of property and guardians of

THE K- a children is too close in accepted considerations of policy
Rand J. to justify our going beyond what the legislation has

fairly indicated; and however poignant the death of a
child in such circumstances may be, it is still one of the
unhappy risks of living in this imperfect world, and not a
happening to call for the infliction of punishment on
others.

Having reached this conclusion on the scope of the
duty under section 287 (b) and that the death of the
child could not be charged to neglect of it, I do not find
it necessary to consider the view of the Appeal Court that
there could be no question of degrees of care in the per-
formance of it. This would be to make it absolute against
certain consequences and to rule out mens rea. It will be
sufficient, of course, to deal with a case within the section
when it arises but I desire to guard myself against being
taken to assent to that interpretation of the obligation
created.

I would allow the appeal and quash the conviction.

The judgment of Kerwin and Estey JJ. was delivered
by

Esurs J.-The accused company was tried before the
Chief Justice of the Trial Division in Alberta without a
jury, at Calgary, on a charge containing two counts, the
first charging an offence contrary to the provisions of secs.
247 and 284, and the second an offence contrary to sec.
222, of the Criminal Code. At the conclusion of the hear-
ing, the learned Chief Justice dismissed both charges and
delivered the following oral judgment:

There is not any doubt that the condition existing there with
that ten by ten cellar, containing from eight to ten feet of water, and
open at the top, irrespective of the dispute about its approach on the
four sides under the timbers, but open on the top so that the child
if he made a mis-step while walking on these timbers, would fall in
the water and probably drown, or possibly drown, and it is quite clear
from the evidence that there was nothing done to prevent children
reaching the top of those timbers or stringers. That is the situation.
It is quite clear that that could have been remedied by a fence around
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the open cellar or well, or by the top being planked over. Either of 1945
those acts would have made it safe as regards children. That is the '-

fact that I am bound to find. EAST Co.ST
OIL Co.

I do think that the law is decidedly against the Crown obtain- LT.

ing a verdict of guilty. No doubt the law is, in my opinion, this child, THE ING
however unreasonable you may think it or I may think it, was a
trespasser. He had no right there. It does not matter whether he Estey J.
could read the sign or not, according to the best statements of the -

law in my opinion, and no duty was owed to that child or to the other
children or to anyone else to fence that property or to plank that
cellar, on ground in proper and legal occupation of the accused. Both
charges will be dismissed.

Upon appeal to the Appellate Division of the Supreme
Court of Alberta, the dismissal of the charge under sec.
247 was set aside and a verdict of guilty directed.

Section 247 is a restatement of the common law. Union
Colliery Co. v. The Queen (1); The King v. Baker (2). The
learned trial judge found the child to be a trespasser, and
the evidence supports that finding.

The duty which at common law rested upon a land-
owner towards trespassers is stated by Scrutton, L.J., in
Hardy v. Central London Railway Company (3):

If the children were trespassers, the landowner was not entitled in-
tentionally to injure them, or to put dangerous.traps for them intending
to injure them, but was under no liability if, in trespassing, they injured
themselves on objects legitimately on his land in the course of his busi-
ness. Against those he was under no obligation to guard trespassers.

In that case, "whenever servants of the company saw the
children, they either drove them away or told them to go
away," and they apparently went away but repeatedly re-
turned. Upon this evidence the Court of Appeal refused
to find permission express or implied and therefore held
the children to be trespassers rather than licensees, as
the learned trial judge had held them to be.

The authorities are reviewed in Canadian Pacific Ry.
Co. v. Anderson (4), where Chief Justice Duff at p. 218
states:

The respondent is precluded from recovering by reason of the fact
that, being a trespasser, the only duty owing to him is that explained in
Barnett's case (5), not intentionally to injure him or "not to do a wilful
act in disregard of humanity towards him," "not to act with reckless dis-
regard of the presence of the trespasser."

(1) (1900) 31 Can. S.C.R. 81. (4) [19361 S.C.R. 200.
(2) [1929] S.C.R. 354. (5) Grand Trunk By. Co. r.
(3) [19201 3 K.B. 459, at 473. Barnett, [1911] A.C. 361.
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1945 It is sometimes suggested that a landowner is under an
EAST CREST obligation to take special precautions with respect to chil-

o 0. dren, but so long as the children remain trespassers the
THE v. law seems to be settled that in principle there is no

KINo difference between -a child and an adult.
Estey J. It is recognized that where, as in cases of licensees and

invited guests, a duty is placed upon a party in posses-
sion of land, from similar facts different inferences may
be drawn where children rather than adults are involved,
but the principle of legal responsibility is the same re-
gardless of age. Robert Addie & Sons (Collieries) Ltd.
v. Dumbreck (1), where at p. 376 Viscount Dunedin states
as follows:

The truth is that in cases of trespass there can be no difference in
the case of children and adults, because if there is no duty to take care
that cannot vary according to who is the trespasser. It is quite other-
wise in the case of licensees, because there you are brought into con-
tact with what is known as trap and allurement.

In this case there is no suggestion of any intention to
injure the children or to place a dangerous trap or any
trap for them. From time to time the children did play
about this well, but whenever observed were always
warned and chased away by both the employees of the
accused company and by nearby residents. Mr. F. C.
Tuckett was in charge of the property in question for the
accused company over a period of years. He deposed
that in 1941 two of his grandchildren were drowned in
the Elbow River at Calgary, as a result of which he dis-
cussed the possibility of such a fatality at this well, and
was then instructed by the company to fix it so as
to keep small children out. He obtained material and
did what he thought was sufficient, and the well remained
substantially as he left it up to the time of the fatality
that led to these proceedings. The taking of such pre-
cautions does not create any obligation towards tres-
passers but it does exonerate the accused from any sug-
gestion that it intended to injure or to trap, and indeed
any suggestion that it had acted with a callous or wanton
disregard of consequences.

A tragedy such as this, that takes away a very young
child, arouses our feelings of sympathy. However deep
and strong these feelings may be, they must not influ-

(1) [19291 A.C. 358.
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ence one either in ascertaining the law or in the appli- 1945
cation thereof to the facts and circumstances of a given EABCREST
case. If children in this case had been licensees or in- OIL Co.

vitees, the obligation and responsibility of the accused V.
company would have been very different. THE KNG

The respondent contended before the Court of Appeal E J.
of Alberta and this Court that the facts disclosed an offence
under sec. 287 (b), and by virtue of the provisions
of sees. 951, 1013 (5) and 1016 (2) a conviction should now
be directed. It is doubtful if the offence under see. 287
can within the meaning of these sections be an offence so
included under see. 247, both because of the essentials re-
quired to constitute the offence and because it is a sum-
mary conviction rather than an indictable offence. Apart
from these considerations the evidence does not disclose
that an offence was committed under sec. 287. Under that
section the accused can be convicted only when the excava-
tion is left "unguarded and uninclosed by a guard or fence
of sufficient height and strength to prevent any person from
accidentally riding, driving, walking or falling therein."
The evidence here discloses that the excavation in ques-
tion was so far guarded that instead of accidentally falling
therein, the children in question climbed over some obstruc-
tion which they described as a fence. Counsel contended
it was not actually a fence, but, however styled, it did con-
stitute a barrier. Two of the children were called as wit-
nesses. Bennett Keith deposed as follows:

Q. Was there a fence all around the well?
A. Yes.
Q. Did you and Doug. and Spike and Jane climb over the fence?
A. Yes.

Q. Just tell me this, how did Douglas get on to the plank? How did
he get over the fence you are talking about?

A. He just climbed over.
Q. Did he climb over it by himself?
A. Yes

The other boy, Gordon Earl Andrews, deposed:
Q. How did you get up on to this plank? How did you get there?
A. We climbed up.
Q. Climbed up. What did you climb?
A. A plank.

25680-5

S.C.R.] 201



SUPREME COURT OF CANADA

1945 Q. Now there is a fence around the well, is there not?
A. It is around the back part of it.

EAST CREST
OIL Co. Q. Did you climb over the fence this day?

/D. A. Yes.
V.

THE KiNO Q. And did Doug. and Jane and Benny?

Estey J. A. Yes.

Upon this evidence the children encountered the obstacles
erected by the company to prevent people from getting
into the well.

The charge was not laid under sec. 287 (b) and at the
trial this section was not brought to the attention of the
learned Chief Justice. His finding of fact must be read in
relation to the issues raised before him. It is obvious that,
had he been asked to find the accused guilty under sec. 287
(b), he would have dealt with the facts in the light of the
provisions of that section, as well as the requirements of
secs. 247 and 284.

The evidence is clear that the concrete posts on which
the stringers rest extend about five feet above the ground.
Photographs show that between the posts boards had been
placed to prevent persons getting into the well. The
stringers are on top of these posts. On the east side there
are one or two mounds of earth which one might walk up.
and reach the top of these posts. The distance from the
mounds to the top of the posts is a point upon which there
is some conflict in the evidence but it is clear there is some
distance; and some effort must be made to pass from the
mounds of earth to the top of the stringers. The evi-
dence also discloses a place or two where children and
others by crawling under the boards might reach the well.
In either case a party to get into the well must put forth
an effort towards that end. These facts negative the
commission of an offence under sec. 287, which requires
only such protection as will prevent persons from "acci-
dentally riding, driving, walking or falling therein."

In my opinion, the judgment of the Court of Appeal
should be reversed, the conviction there directed quashed,
and the judgment of the trial judge restored and the
charge dismissed as against the accused.
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TASCHEREAU J.-I believe that this appeal should be 1o4

allowed and the conviction quashed. ErAST CREST
OIL Co.

The appellant was acquitted by the trial Judge, but L'D.

the Court of Appeal found a breach of the duty imposed THE MNO
by section 287 (b) of the Criminal Code, and fined the Tas-hereau J
appellant $1,000.

This section is to the effect that whoever is the owner,
manager or superintendent of any abandoned mine or
quarry in which there is an excavation of a sufficient area
to endanger human life, must not leave the same un-
guarded and uninclosed by a guard or fence of sufficient
height and strength to prevent any person from accident-
ally riding, driving, walking or falling therein.

The duty imposed by this section is, therefore, to fence
the excavation in such a manner that a person riding,
driving or walking shall not fall therein accidentally.

We would, I believe, unduly stretch the scope of this
section and go further than the legislator did and, there-
fore, do violence to the text, if we held that the fence
must be built in such a way that entrance to the premises
is made impossible.

The law contemplates to protect a motorist or a pedes-
trian from a danger of which he is unaware, and which
may accidentally cause his death. It does not apply, as
in this case, to a trespasser who succeeds in making his
way to the excavation where the danger is obvious, in
the manner described by my brother Rand, and who is
accidentally pushed in the water by a companion.

The judgment of the Court of Appeal should be set
aside and the order of acquitment made by the trial
Judge should be restored.

Appeal allowed.

Solicitors for the appellant: Hannah, Nolan, Chambers,
Might & Saucier.

Solicitor for the respondent: H. J. Wilson.

25680-51
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ARTHUR HENRY OATWAY (PLAIN-
APPELLANT;J

*Feb. 13,14 TIFF) ..............................
*Feb. 27

AND

THE CANADIAN WHEAT BOARD RESPONDENT.
(DEFENDANT) .......................

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Appeal-Leave to appeal granted by appellate court-Motion to quash
maintained by this Court-Appeal "manifestly devoid of merit and
substance"-No issue left to be decided between the parties-Court
declining to hear appeal-Action by wheat producer against the Cana-
dian Wheat Board for an accounting of operations of the Board-
Orders in Council passed under War Measures Act, when matter
before appellate court, removing substratum of plaintiff's claim.

The appellant, a producer of wheat in Manitoba, who had delivered and
sold wheat to the Canadian Wheat Board, brought an action against
the Board, on behalf of himself and other producers, before the
Court of King's Bench, asking among other relief for an accounting
of the operations of the Board during the crop years of 1938 to 1942
both inclusive. The Board, besides submitting a statement of defence
on different points of law and facts, launched a motion for an order
dismissing appellant's action on the ground that, the Board being
a servant or agent of the Crown, the Court of King's Bench had no
jurisdiction, and, in the alternative, that the action was frivolous
and vexatious. The motion was dismissed and the appellant ap-
pealed to the Court of Appeal. While the matter was still before
that court, an Order in Council was passed under the War Measures
Act, reciting that there was no surplus in either of the first two years
and providing for the distribution of the surplus in each of the other
three years. The majority of the Court of Appeal, later, held that the
Board was an agent of the Crown and that the appellant's action
could not be brought in the provincial court (1). The appellant
appealed to this Court upon special leave granted by the Court of
Appeal. The respondent Board moved to quash the appeal on the
grounds that the appellant's claim and appeal were without substance
and merit and that the appeal was wholly academic and futile, because,
among other reasons, by the terms of the Canadian Wheat Board Act
and the Order in Council, the appellant had and has no right to sue.

Held that the motion of the respondent Board should be allowed and
the appeal dismissed.

The Supreme Court of Canada will entertain favourably a motion to
quash an appeal to this Court, if such appeal, though within the
jurisdiction of the Court, is manifestly entirely devoid of merit and
substance. National Life Assurance Co. of Canada v. McCoubrey
([1926] S.C.R. 277), and judgments therein referred to; De Bortoli
v. The King ([1927] S.C.R. 454, at foot of 457 and at 458); Bowman
v. Panyard Machine & Mfg. Co. ([1928] S.C.R. 63); Cameron v.

*PRMENT:-RJinfret CJ. and Kerwin, Hudson, Kellock and Estey JJ.

(1) [1944] 3 W.W.R. 337.
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Excelsior Life Ins. Co. ([1937] 3 D.L.R. 224); Laing v. The Toronto 1945
General Trusts Corporation ([19411 S.C.R. 32) and Temple v. Bulmer
([19431 S.C.R. 265). More particularly, the recent decision of this OATWAY

V.Court in Coca-Cola Co. of Canada v. Mathews ([19441 S.C.R. 385) CANADIAN
is conclusive, where this Court held that it should decline to hear WHEAT
an appeal when there was no issue before it to be decided between BoARD
the parties.

In this case, the Order in Council has removed the substratum of the
appellant's claim, even if the matter could be brought before the
ordinary courts at all and should not have been initiated in the
Exchequer Court of Canada.

No opinion was expressed by this Court upon the judgment of the
majority of the Court of Appeal.

APPEAL from a judgment of the Court of Appeal for
Manitoba (1), reversing the judgment of Donovan J. and
maintaining a motion by the respondent Board for an
order dismissing the appellant's action on the ground that
the Board was an agent of the Crown, was not suable in
a provincial court and the action should have been taken
before the Exchequer Court of Canada, after a fiat had been
granted.

J. B. Coyne K.C. for the motion.

C. E. Finkelstein contra.

The judgment of the Court was delivered by

THE CHIEF JUSTICE.-Ths is a motion on behalf of the
Canadian Wheat Board to quash and dismiss an appeal
from a judgment of the Court of Appeal of Manitoba.
Counsel for the Wheat Board was also authorized to
appear on behalf of the Attorney General of Canada so
that we are at liberty to deal with the appellant's con-
tention that certain Orders in Council hereafter referred
to are invalid.

The motion is
to quash and dismiss the appeal herein on the ground that, without
reference to the basis of decision in the Court of Appeal, the plain-
tiff's claim and appeal are plainly unfounded and without substance
or merit, and the appeal is wholly academic and futile, because,
among other reasons: since the action began, Orders in Council have
provided for the distribution of the surplus monies resulting from
operations of the Board including the sale of all wheat delivered to
the Board, in respect of the crop years in question herein, being the

(1) [19441 3 W.W.R. 337.
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1945 relief claimed in this action, and have disposed of any issue which
OAA may have existed between the parties; and, by the terms of The

OATWAY Canadian Wheat Board Act and the Order in Council, the plaintiff
CANADIAN had and has no right to sue.

WH&4AT Copies of the record in the courts below, including the
SC.pleadings and the reasons for judgment of the Court of

Appeal, were placed before the Court in what was desig-
nated "Appeal Book".

The Canadian Wheat Board was established in 1935
under The Canadian Wheat Board Act, chapter 53 of the
Dominion statutes of that year. Its purpose, among
others, was
to undertake the marketing of wheat in interprovincial and export
trade,

the Board buying from producers only and having
to sell and dispose of all wheat which the Board may acquire, for such
price as it may consider reasonable, with the object of promoting the sale
and use of Canadian wheat in world markets.

The plaintiff is a producer of wheat, residing in the
province of Manitoba, who delivered and sold wheat to
the Board. He bases his claim upon The Canadian
Wheat Board Act.

The Board is a body corporate. The action was
brought against the Board as if it were "an ordinary
trading corporation", in the language of Richards J.A.

The plaintiff issued a statement of claim against the
defendant
on behalf of himself and all other producers who are holders of pro-
ducers certificates issued by the defendant for the crop years of 1938,
1939, 1940, 1941 and 1942.

He asked, among other things, for an accounting of the
operations of the Board and of the wheat received by it
during the said crop years, of all receipts and expendi-
tures in connection therewith; for an order that the
Board pay and distribute to the producers what shall
be found due to them on the taking of accounts; and for
a reference and for other relief.

The Board submitted in its statement of defence that
the action was bad in law, in that it did not allege a
reasonable or any cause of action against the Board; and,
moreover, that if any cause of action against the Board was
stated in the statement of claim, which was denied, then
it was not a cause of action in which under the law and
practice an action could be commenced and continued
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without a fiat from the Crown, which had not been
granted, and that, even if a fiat had been granted, there oATWAY
was no cause of action stated against the Board. Under CANADIAN
the reserve of these and all other objections to the suffi- WHEAT

ciency in law of the statement of claim, the Board then Boit

pleaded on the merits. Rinfret CJ.

On the 27th of November, 1943, the Board launched
a motion for an order dismissing plaintiff's action, on
the ground that the'Court of King's Bench had no juris-
diction to hear a trial or determine the matters at issue
in the action. The Board alleged in support of its motion
that it is an instrument of the Government of Canada,
or, alternately, an emanation of the Crown, or, in the
further alternative, a servant or agent of the Crown,
and that it had acted solely in the capacity aforesaid
for His Majesty in the right of the Dominion. In the
alternative, the Board asked that the action be dismissed
as frivolous and vexatious. In support of this motion an
affidavit of William Aitken, accountant of the Canadian
Wheat Board, of the city of Winnipeg, Manitoba was
filed.

The motion was heard by Donovan J., of the Court of
King's Bench, who dismissed it with costs. The Board
thereupon appealed to the Court of Appeal and the appeal
was allowed and the statement of claim in the action was
struck out. The judgment is grounded upon a holding by
a majority of the Court that the Canadian Wheat Board
is an agent of the Crown in the matters in question and
that this precludes the plaintiff's suit in the provincial
court.

On the 21st of November, 1944, the Court of Appeal
granted to the appellant (plaintiff) special leave to appeal
to this Court from the last mentioned judgment.

As already stated, the Board now moves for an order
to quash and dismiss the appeal herein, on the ground
that the plaintiff's claim and appeal are plainly unfounded
and without substance and merit, and the appeal is
wholly academic and futile, because, since the action
began, Orders in Council have given to the appellant,
and all those whom he claims to represent, the relief
prayed for in this action, and have disposed of any
issue which may have existed between the parties.
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1945 The Board's motion is supported by affidavits by
osmAy Thomas William Grindley, secretary of the Canadian

V. Wheat Board, and Henry B. Monk, barrister, of the city
CANADIAN

WHEAT of Winnipeg.
&A The Canadian Wheat Board Act was amended in 1939,

RinfrtCJ. chapter 39; in 1940, chapter 25; and in 1942, chapter 4.
Part II of the Act, added in 1940, was repealed by Order
in Council P.C. 5844 of 1941, under the War Measures
Act. It is apparent that this Act is part of the effort to
solve economic and political problems, particularly of
Western agriculture, and financial problems which deeply
involved the Dominion government, all of which were
then acute by reason of the depression, low prices, drought,
a small international market, and other factors. These
efforts culminated at that time in the adoption of The
Canadian Wheat Board Act.

After 1941, due to the war, a large number of Orders
in Council have been enacted, under the War Measures
Act, directing operations of the Board and conferring
upon the Board additional powers, generally subject in
their exercise to approval by the Governor in Council.

The purposes of The Canadian Wheat Board Act were
many, but two of them were:-

(1) To create a corporation for the purpose of liquid-
ating an obligation of the Dominion of Canada amount-
ing to more than one hundred million dollars which
arose from a guarantee by the Government to the banks
of the huge indebtedness of the Wheat Pools to the banks
which had been a problem of the Government since 1931,
and, for that purpose, to dispose of approximately two
hundred million bushels of wheat which were held by
the banks as security for the indebtedness. Sections 7
(f) and 8 (c) of the original Act providing for this were
repealed in 1940 when this obligation had been liquidated.

(2) To put a floor under wheat prices.

In the original Act, and in the amendments thereto,
other wide powers were conferred, as for instance, the
regulation of delivery of grain of all kinds by producers,
whether the producers were delivering and selling wheat
to the Board or not, investigation of -operations of grain
exchanges, regulation of storage and transport generally
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of grain from barn to exportation, collection of a Proces- 1945

sing Levy on all wheat products and prohibition and oATWAY
regulation of imports. C .

The Board may accept delivery of wheat from pro- Bo'
ducers and may purchase, sell, store and transport such

wheatfret CJ.wheat.

During the five year period involved in this action
every producer had the option to deliver and sell to the
Board, or to sell on the open market. As was natural,
comparison of the prices paid by the Board on delivery
and the price on the open market determined his course.
In one year the Board handled practically no wheat, and
in another year practically the whole marketed crop. If
the producer delivered to the Board, he was, of course,
governed by the terms of the Act, and more particularly
the provisions above referred to.

When a producer delivers wheat to the Board, the
Board is authorized to make a cash payment to the pro-
ducer of a fixed amount, according to grade and quality,
less freight and other charges to shipping port terminal.
At the time of purchase and down payment, the Board,
under subsection (f), is to issue to producers "certificates",
indicating the number of bushels purchased, the grade and
quality, which certificates
entitle the producers named therein to share in the equitable distribution
of the surplus, if any, of the operations of the Board with regard to
wheat delivered in any crop year, it being the true intent and meaning
of this Act that each producer shall receive for the same grade and
quality of wheat the same price on the Fort William-Port Arthur or
Vancouver basis.

The Act gives the Board power generally to do all such
acts and things as may be necessary for the purpose of
giving effect to its intent and meaning.

Section 12 (1) of the Act provides that
the Board shall, with the approval of the Governor in Council, provide
for the form and contents of certificates * * *

Section 8, (subsections (d) to (g)), provide that the
Board shall set up a proper system of accounting, appoint
responsible outside auditors, make weekly audited reports
of its operations to the Minister and any other reports
he may require, all of which has been done, according to
the affidavit of William Aitken.
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1945 Section 13 (1) provides that
OATWAY as soon as the Board has received payment in full for all wheat deliv-

V. ered during any crop year, there shall be deducted from the receipts all
CANADIAN monies, disbursed by or on behalf of the Board;

WHEAT
BOAR-D and then, by subsection (2),

Rinfret CJ. the balance shall be distributed pro rata among the producers holding
certificates * * * in accordance with regulations of the Board approved
by the Governor in Council.

In short, a system of pooling wheat was set up by the
Act. A farmer delivering wheat to the Board received the
sum which the Board was authorized to pay and a certi-
ficate showing grade, quality and quantity, and the Board
marketed all the wheat received. If as a result of its
operations there was a surplus, the statute entitled the cer-
tificate holder to share in it pro rata with other producers
delivering grain of the same grade and quantity. If there
was a loss, as happened in 1938 and 1939, it was met by
the Government.
. At the time the appellant commenced his action (Octo-

ber 18th, 1943), no regulations had been made for distri-
bution under subsection (2) of section 13, or otherwise
(affidavit of W. T. Grindley).

The plaintiff's claim in this action is set out in para-
graph 23 of the statement of claim:-

(a) That an account may be taken of the operations of the defen-
dant and of the wheat received by it during the crop years of 1938,
1939, 1940, 1941 and 1942, and of all sums of money received by, or
come to the hands, of the defendant and of the application thereof and
of the expenses disbursed by the defendant and all dealings and trans-
actions of the defendant.

(b) That a determination be made by this Honourable Court of
what should be the proper expenses and disbursements chargeable against
the receipts, within the meaning of the said Act and the respective
crop years to which such expenses and disbursements are properly
chargeable.

(c) That a determination by and a declaration of this Honourable
Court be made of the amounts of the proper surpluses to which the
plaintiff and the other producers are entitled to for each of the crop
years 1938, 1939, 1940, 1941 and 1942 respectively.

(d) That the defendant may be ordered to pay and distribute to
the plaintiff, and to all other producers on whose behalf this action
is brought, what, on taking such accounts, shall be found due from the
defendant to the plaintiff and such other producers.

One of the grounds of the motion to dismiss the action
made by the Board was that it was an agent of the Crown
and was not suable in the provincial courts and that if



SUPREME COURT OF CANADA

any action could be taken it must be in the Exchequer 1945
Court of Canada. It was on this ground that the Court OATWAY

of Appeal struck out the statement of claim, and it is V.
CANADIAN

against that judgment that this appeal has been taken to WHEAT

this Court. BOARD

While the matter was before the Court of Appeal, Rinfret CJ.

that is, before argument was concluded, an Order in
Council was passed under the War Measures Act, P.C.
3541 of 1944. This Order recites that there was no sur-
plus in either of the first two years in question in this
action, but that there was a surplus in each of the other
three years and it provides for . the distribution of the
surplus in each case.

The War Measures Act provides in section 3 (2):-
All orders and regulations made under this section shall have the

force of law, and shall be enforced in such manner and by such courts,
officers and authorities as the Governor in Council may prescribe.

There is also section 8 (h) of The Canadian Wheat
Board Act, already mentioned, which provides that
it shall be the duty of the Board to give effect to any Order in Council
that may be passed with respect to its operations.

By paragraph two of the Order in Council,
The Canadian Wheat Board shall distribute the surpluses (after deduct-
ing expenses as provided by section 13 of The Canadian Wheat Board
Act, 1935), resulting from its operations during the three years com-
mencing in 1940 by paying to each certificate holder for each bushel of
wheat of the grade and quality stated in his certificate the specific
sum of money set out in the Order (subsection (a));

and it provides that
the Board and Governor in Council should similarly distribute the sur-
pluses of the succeeding two years by determining the appropriate sum
for each grade and quality of each year (subsection (b) and section 3).

By section 4,
the Canadian Wheat Board shall not make any distribution or pay-
ment under the Canadian Wheat Board Act or otherwise in respect of
certificates issued with regard to the wheat delivered to it in the five
crop years commencing in 1938 and ending in 1943, except the dis-
tribution and payments provided for in section 2 of this Order;

and it further provides that
there shall be no liability in respect of such certificates except as pro-
vided in this Order.

In September, 1944, Order in Council P.C. 6898 was
made in accordance with paragraphs 2 (b) and 3 of P.C.
3541 fixing the amount payable in respect of grades and
qualities in the remaining two years.
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1945 It was urged by the Board (respondent), on the author-
OATWAY ity of the Gray case (1), and the Reference re Chemicals

canVu. (2) that Orders in Council adopted under the War Mea-
WHEAT sures Act are equivalent to statutes; that the Orders inBM Council referred to completely cover the field of distri-

Rinfret cJ. bution of the surplus in respect of the years in question
in the action, and any right that the plaintiff has to
receive any sums of money from any surplus in the years
in question is such sum as he may be entitled to under
these Orders in Council.

It was, therefore, argued that any issue between the
parties in this case has disappeared and that accordingly
the appeal should be quashed and dismissed. For authori-
ties the respondent referred to Cameron v. Excelsior Life
Ins. Co. (S.C.C.) (3); Attorney General of Alberta v.
Attorney General of Canada, (4); Coca-Cola Company
of Canada v. Matthews (5).

In the Alberta case (4) a reference had been made to
this court in respect of an Alberta statute and that statute
was repealed after judgment was rendered by this Court.
The Privy Council declined to hear the appeal on the
ground, as stated in the W.W.R., at p. 341:-

It is contrary to the long established practice of this Board to en-
tertain appeals which have no relation to existing rights.

The Court was informed at bar that there are more than
two hundred thousand holders of certificates interested
in the distribution about which this action was brought,
and that over one million certificates have been issued
by the Board in connection with crop years mentioned in
the action. This shows the great importance of the
matter and the undoubted urgency for an early deci-
sion by this Court.

As the appellant argued that a matter of this kind
should not be summarily disposed of on a motion, the
Court offered to extend the motion so that it might be
heard, at the same time as the merits of the case, during
the present sittings; but, as the appellant insisted that
the matter should go over until the April sittings, which
would have meant a delay of at least three months, the

(1) In re George Edwin Gray (4) 11939] A.C. 117; [19381 3
(1918) 57 Can. S.C.R. 150. W.W.R. 337.

(2) [1943] S.C.R. 1. (5) [19441 S.C.R. 385.
(3) [1937] 3 DL.R. 224.
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Court decided to hear the respondent's motion imme- 19
diately, and counsel on both sides were given full oppor- OATWAY
tunity to be heard on all the points raised, and they CANv-

availed themselves of the opportunity. WHEAT

It is far from being the first time that this Court has AR

been called upon to decide in such a way appeals RinfretCJ.

which, on their face, appear either to be devoid of any
substance or merit, or to require a speedy decision. It is
not necessary to advert beyond the year 1926 when this
Court, in National Life Assurance Co. of Canada v. Mc-
Coubrey (1), held that if an appeal, though within the
jurisdiction of the Court, be manifestly entirely devoid
of merit or substance, the Court will entertain favourably
a motion to quash it.

In that case, the plaintiff sued to recover the amount
of a policy of insurance and interest thereon, and, having
begun action by a specially endorsed writ, moved before
a judge in chambers for speedy judgment under Order
XIV, r. 1 of the Rules of the Supreme Court of British
Columbia, and it was ordered that judgment be entered
for the plaintiff for the sum mentioned in the policy
and that the action should proceed as to the demand
for interest. The order was affirmed by the Court of
Appeal for British Columbia. It was held that the order
did not amount merely to an exercise of judicial discre-
tion within the purview of section 38 of the Supreme
Court Act; and that grounds urged against the defen-
dant's right of appeal to the Supreme Court of Canada
were not maintainable; but the Court, applying the
principles above stated, quashed the appeal on the ground
that it was manifestly devoid of merit. In the course of
delivering the judgment of the Court, Anglin C.J.C. said,
at p. 283:-

After full consideration we are satisfied that the appeal lacks merit
and that interference with the order for judgment, unanimously affirmed
by the provincial appellate court, would be clearly unjustifiable.

It was said that
every Court of justice has an inherent jurisdiction to prevent such abuse
of its own procedure;

and an appeal
having such manifest lack of substance as would bring it within the
character of vexatious proceedings designed merely to delay

(1) [1926] S.C.R. 277.
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1945 should not be entertained. The following judgments were
OATWAY referred to: Fontaine v. Payette, (1); Reichel v. Mc-

CAN.IAN Grath, (2); Schlomann v. Dowker, (3); Angers v. Duggan,
WnT 19 Feb., 1907, Cameron, 3rd Ed., p. 92; Moir v. Hunting-

BOA" don, (4); Assn. Pharmaceutique v. Fauteux, 20 Feb.,
Rinfret C.J. 1923.

The Chief Justice added:-
This court will entertain favourably a motion to squash * * *

as a convenient way of disposing of the appeal before further costs
have been incurred.

The same principle was again affirmed and applied in
this Court in De Bortoli v. The King (5); Bowman v-
Panyard Machine & Mfg. Co. (6); Cameron v. Excelsior
Life Ins. Co. (7), where Sir Lyman P. Duff C.J.C. said:-

We have come to the conclusion that this appeal ought not to be
permitted to proceed further. We have before us all the material neces-
sary to enable us to decide whether, if the appeal were allowed to con-
tinue in the usual course, there is any reasonable probability that the
appellant could succeed. After a full examination of all the pertinent
considerations, we are satisfied that to interfere with the judgment of the
Court of Appeal would be clearly unjustifiable; and that in this case
we ought to exercise the well-established jurisdiction to quash summarily
an appeal where, to quote the expression employed in the judgment of
this Court in National Life Ins. Co. v. McCoubrey (8), it is "manifestly
entirely devoid of merit or substance".

Again, in Laing v. The Toronto General Trusts Cor-
poration (9), Sir Lyman P. Duff C.J.C. said:-

We have come to the conclusion that this is one of those cases in
which it is plain that if the appeal came on for hearing in the ordinary
way it could not be entertained by the Court, conformably to the course
of the Court with regard to such matters * * *

It is the settled course of this Court that when on a motion to
quash it plainly appears to the Court that the appeal is one which, if
it came on in the regular and ordinary way, must be dismissed, the
Court will on that ground quash the appeal.

The same reasoning was followed in Temple v. Bulmer
(10). And, of course, the respondent was perfectly justified
in referring to the recent judgment of this Court in Coca-
Cola Co. of Canada Ltd. v. Matthews (11), where several
other judgments of this Court to the same effect are re-
ferred to, and more particularly the judgment of the House

(1) (1905) 36 Can. S.C.R. 613, (6) [19281 S.C.R. 63 at 64.
at 615. (7) [1937] 3 D.L.R. 224.

(2) (1889) 14 App. Cas. 665. (8) [1926] S.C.R. 277; [19261
(3) (1900) 30 Can. S.C.R. 323, at 2 D.L.R. 550, at 554.

325. (9) [19411 S.C.R. 32, at 33.
(4) (1891) 19 Can. S.C.R. 363. (10) [19431 S.C.R. 265.
(5) [1927] S.C.R. 454, at foot of (11) [19441 S.C.R. 385.
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of Lords in Sun Life Assurance Co. of Canada v. Jervis 1945
(1), and the judgment of the Privy Council in Attorney- OAwAY

General for Ontario v. The Hamilton Street Railway Co. A -
(2). WHEAT

BOARD
We express no opinion upon the judgment of the ma- R -ifreCl.

jority of the Court of Appeal which deals with the status -

of the appellant to invoke the jurisdiction of the courts,
if there were such jurisdiction. As was said by the former
Chief Justice of this Court in Temple v. Bulmer (3):-

That is a question which we shall be free to consider whenever it
may be necessary to pass upon it.

The ground upon which we think the motion of the re-
spondent ought to be allowed is the same as that in the
Coca-Cola case (4). We should decline to hear the appeal
because there is no issue left to be decided between the par-
ties. We are bound by our judgment in that case to the
effect that this Court will not decide abstract propositions
of law, even if to determine the liability as to costs; and
such a situation is not affected by the fact that the pro-
vincial court of appeal has granted leave to appeal to this
Court.

In the premises, the Orders in Council have removed the
substratum of the plaintiff's claim, even if the matter could
be brought before the ordinary courts at all and not before
the Exchequer Court of Canada or if it could be said
that this is a matter upon which any court is competent
to pronounce.

. We have stated, in the course of the present judgment,
the conclusions of the plaintiff's action and the relief
sought by him. The Orders in Council provide that the
Canadian Wheat Board shall not make any distribution
or payment under the Canadian Wheat Board Act or other-
wise in respect of certificates issued with regard to the
wheat delivered to it in the five crop years mentioned in
the action, except the distribution and payments provided
for in section (2) of the Order (that is to say, distribution
and payment in connection with the questions raised in
the action), and "there shall be no liability in respect of
such certificates except as provided in this Order" (P.C.
3541, section 4). It is true that the appellant is not granted

(1) (1944) 113 L.J. K.B. 174.
(2) [19031 A.C. 524.

(3) [19131 1 S.C.R. 265.
(4) [19441 S.C.R. 385.
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1945 an accounting by the Orders in Council but they unequi-
OATWAY vocally determine the only bases upon which payments to

CANVIAN holders of producers' certificates may be made.
WHmA Then the Canadian Wheat Board, having been em-

RinfretCJ. powered by Order in Council 3541, with the approval of
- the Governor General in Council, to determine and fix
the amounts to which producers were entitled per bushel
according to grade and quality, under Producers' Certi-
ficates issued in respect of wheat delivered to the said Board
commencing in 1941 and 1942, His Excellency the Gov-
ernor General in Council, on the recommendation of the
Acting Minister of Trade and Commerce and under and
by virtue of the powers conferred under the War Measures
Act, and otherwise, was, by the subsequent Order in
Council P.C. 6898, pleased to approve and did approve the
said amounts to be paid to producers as aforesaid as deter-
mined and fixed by the said Board and set forth in the
schedules attached to the two Orders in Council.

While it was competent for this Court to take judicial
notice of these Orders in Council, as a matter of fact, they
formed part of the material placed before the Court ac-
companying the motion to quash and dismiss the appeal.
It is abundantly evident that these Orders in Council dis-
posed of the whole case and
that no further lis exists between the parties and that they leave nothing
for them to fight over. (Coca-Cola case, (1)).

Of course, the appellant urged that the Orders in Council
were ultra vires, but, in order to dispose of that argument, it
should be sufficient to refer to the decisions of this Court
in the Gray case (2), and the unanimous judgment of this
Court In the matter of a Reference as to the validity of the
Regulations in relation to Chemicals enacted by the Gov-
ernor General of Canada on the 10th of July, 1941, P.C.
4996 (3).

Accordingly, the motion of the respondent should be
allowed and the appeal dismissed. In the special circum-
stances, there will be no order as to costs in this Court.

Motion allowed, appeal dismissed, no costs.

(1) [19441 S.C.R. 385, at 386.
(2) (1918) 57 Can. S.C.R. 100.

(3) [19431 S.C.R. 1.
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JOSEPH BREAULT (DEFENDANT) APPELLANT; 1944
*Nov.. 2,3

AND

ADRLARD TREMBLAY (PLAINTIFF). RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Contract-Lease with promise of sale-Farm land-Rent when fully paid
to be deemed sale price-Lessor then to execute deed of sale with
warranty of clear title-Loan guaranteed by hypothec-Payment of
loan spread over a period of 25 yearm-Ofer by lessee of balance due
under lease-Lessor requested to give title-Refusal by lessor owing
to existence of hypothec-Special clause in the agreement-Whether
lessor bound. to pay balance due on hypothec or lessee obliged to
wait until last payment due on hypothec before obtaining title-
Articles 1021, 1091, 1498, 1585 C.C.

The respondent, in July 1943, entered into an agreement, a lease with
promise of sale, whereby he took possession of a farm land belonging
to the appellant, including buildings, stock and equipment. The rent
was fixed at $13,000, $6,500 to be paid in cash at the signing of the
agreement and the balance payable by annual instalments of at least
$500, with privilege of pre-payment. The agreement also stipulated
that, when the rent had been fully paid, it was to be deemed the
sale price and then the appellant bound himself to execute in favour
of the respondent a deed of sale of the property (un bon contrat de
vente) with warranty of clear title (avec guarantie de titres clairs).
The farm was one of two parcels of land formerly owned by the
appellant, on both of which there had been placed by him in 1936
a hypothee for $4,000 in favour of the Agricultural Loan Commis-
sion, and the payment of that loan was spread over a period of
twenty-five years. The appellant had in 1938 sold the other parcel to
his son who had assumed the entire hypothecary debt and bound him-
self to his father to pay it. A special clause of the agreement, upon
whose interpretation rests the decision of this case, stipulated inter
alia that the respondent would not be obliged to pay the balance of
the purchase price to the appellant as long as the hypothee due to the
Commission would not have been paid by the appellant's son or
by the appellant, the latter binding himself to request (devant faire
demande) the Commission to consent to give a discharge- (main-
levie) of the hypothee and to retain its privilege only on the parcel
owned by the son; and, in case of refusal by the Commission, the
respondent then would be allowed (pourra) to retain in his hands an
amount of the annual iayments equal to the balance then due on the
hypothee. A further payment of $1,500 having been made, the
respondent on the 11th of March, 1944 offered to the appellant the
sum of $5,163.92 being the balance in capital and accrued interest
and called upon him to execute an appropriate deed of sale; but the
appellant refused. The respondent then brought an action against
the appellant asking that he be condemned to sign such deed and,
in default thereof, that the judgment to be rendered serve as title.

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau and
Rand JJ.
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1945 The appellant, in his plea, submitted that he was not able to give
Bu-T clear title to the respondent owing to the hypothee of the Commis-

BREA ULT sion which, he alleged, it was agreed the appellant would not be
THEMBLAY obliged to pay and contended that all the respondent could do, as

- long as that hypothec existed, was to retain into his hands an amount
of instalments equal to the amount of the unpaid portion of the
hypothec. The respondent replied that the appellant has always been
able to give discharge of the hypothee by paying the Commission a
sum of $464.52, which the Commission declared in writing it was ready
to accept. The respondent's action was dismissed by the Superior
Court; but that judgment was reversed by a majority of the appellate
court.

Held, affirming the judgment appealed from, Rand J. dissenting, that
the respondent's action should be maintained. The stipulations con-
tained in the special clause were exclusively for the benefit of the
respondent and for his own protection, so as to allow him to sus-
pend the annual instalments due by him until the property would
be cleared of the Commission's hypothec; the respondent was the
only party having the right to invoke that clause, but he was not
bound to take advantage of it. There was nothing in the agreement
to show that the respondent should wait until the last payment due
to the Commission would be made before being able to obtain a
title; while, on the other hand, there was nothing to lessen the obli-
gation of the appellant to execute a deed of sale with warranty of
clear title as soon as the respondent would have paid the full amount
due by him. Moreover, as a fact, the Agricultural Loan Commis-
sion had no objection to give a discharge of its hypothee and had
declared it was ready to do so on payment of a sum of $464.52. The
appellant had only to pay that amount in order to get a main-lev6e
and he was bound to do it.

Per Rand J. dissenting.-The appellant, during such time as the obliga-
tion to the Commission was being performed according to its terms,
was to be protected under the terms of the special clause against
being called on to pay any of the moneys owing under it. The
language of that clause necessarily imparts the following interpre-
tation: on the land there is a hypothec which must run according
to the terms of the obligation of a third party unless the hypothecary
creditor will voluntarily release it; in case he refuses, the comple-
tion of the agreement must await the performance of that obligation
language of that clause necessarily imports the following interpre-
on the balance of the rent-a significant provision-but since the
appellant cannot give title before the maturity of the obligation; he
can neither compel the payment of that balance nor be compelled to
accept it as performance by the respondent entitling him to demand
the contract of sale during that period of suspension.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec, reversing the
judgment of the Superior Court, White J. and maintain-
ing the respondent's action en passation de titre.
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The material facts of the case and the questions in issue 1945
are stated in the above head-note and in the judgments BamuLr

now reported. T=EBMY

C. Gervais K.C. and E. Veilleux for the appellant.

J. C. Samson for the respondent.

The judgment of the Chief Justice and of Kerwin, Hud-
san and Taschereau JJ. was delivered by

THE CHIEF JUSTICE: Par acte pass6 'a Coaticook le 31
juillet 1943, l'appelant s'est engag6 h vendre avec garantie
de titres clairs A l'intim6 pour la somme de $13,000.00,
dont $6,500.00 ont 6t6 payis comptant lors de la signature
de l'acte, une terre au canton de Barnston, d6crite h l'acte,
avec bitisses y 6rig6es, ainsi que les animaux, gr6ments de
ferme, etc., tel que le tout est plus au long 6numbri & l'acte.

Cet acte peut 6tre consid6rb comme 6tant un bail avec
promesse de vente par l'appelant h l'intim6. En vertu de
cet acte, il fut convenu que l'intim6 aurait la possession de
l'immeuble et des objets en question pour le prix et loyer
mentionn6, et que la balance encore due de $6,500 serait
pay6e h 1'appelant par versements annuels et cons6cutifs
d'au moins $500 chacun, avec privilige pour l'intim6 de
faire des paiements partiels d'au moins $100 en aucun
temps, avec int6r~t au taux de 5o par an sur toute balance
due. Une des obligations de l'appelant 6tait que, si l'in-
tim6 payait bien son loyer et remplissait bien toutes les
autres obligations auxquelles il 6tait tenu, le loyer ainsi
pay6 serait alors pris et consid6r6 comme le prix de vente
de la propri6t6 et 1'appelant serait
oblig6 d'en passer un bon contrat de vente , l'intim6 ou A ses reprd-
sentants 16gaux, mais non autrement ni auparavant.

Dis le d6but de 1'acte, I'appelant y d6clarait qu'il louait
avec promesse de vente A l'intim6 " avec garantie de titres.
clairs ".

Il suit de 1h que 1'intim6 avait droit de la part de
1'appelant h un titre clair h la propri6t6 vendue, d~s qu'il
avait effectu6 le paiement integral de la somme de $13,000
et qu'il avait en outre accompli toutes les autres obliga-
tions qui apparaissent h cet acte de bail-vente.

25680-61
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194 Le 8 mars 1944, I'intim6, par l'entremise de ses pro-
BszseLr cureurs, fit savoir A I'appelant qu'il entendait lui payer

.umBLA immdiatement la balance due en capital et intir~t, et
Rinfret C J qu'il d~sirait avoir un contrat clair de toute hypotheque.

- ' II ajoutait que l'appelant n'aurait qu'h se pr6senter chez le
notaire Normandin, a Coaticook, et que l'argent serait l'
pour le payer en complet riglement.

L'appelant se rendit chez le notaire, mais il refusa
de signer le contrat franc et quitte, en pr6tendant qu'il ne
pouvait ainsi consentir un acte clair et libre de toute
hypoth&que, vu que la Commission du Pr~t Agricole Cana-
dien lui avait, le 7-fivrier 1936, fait un pr~t de $4,000, en
garantie duquel il avait hypoth6qu6, entre autres, l'immeu-
ble qui faisait l'objet du contrat entre 1'appelant et l'intim6.
11 ajouta que depuis lors il avait vendu a son fils, Victorien
Breault, l'un des immeubles hypoth6quis en faveur de la
Commission du Pr~t Agricole Canadien, que son fils s'6tait
charg6 de payer les diff~rentes 6chiances de cet emprunt au
fur et A mesure qu'elles devenaient dues, et que tout ce que
l'intim6 pouvait exiger c'6tait de garder entre ses mains les
versements annuels en capital qu'il s'6tait engag6 ' payer en
vertu de l'acte de bail-vente.

Sur ce, l'intim6, par 1'entremise de son notaire, fit
regulibrement mettre l'appelant en demeure d'accepter la
balance du prix de vente de l'immeuble, et de lui consentir
un acte de vente avec titres clairs, dont le projet fut en
meme temps soumis A l'appelant, qui persista dans son
refus.

La clause de l'acte de bail-vente que l'appelant invo-
qua A 1'appui de la position qu'il prenait doit 6tre ici repro-
duite en entier, vu que de son interpretation d6pend la
decision qu'il nous faut rendre. Elle se lit comme suit: -

Le bailleur d~clare que sa propri6t6 est hypoth&qube en faveur de Ia
Commission du Prat Agricole Canadien, suivant acte d'obligation pass4
devant le notaire soussign6, le sept f6vrier mil neuf cent trente-six, enre-
gistr6 b Coaticook, dans le Reg. B, Vol. 46, No. 19341, Ia balance encore
due sur ce pr~t a t6 assum6e par Victorien Breault, en vertu de la vente
du 18 novembre 1938, sus-mentionne, laquelle balance de prit est due et
payable par ledit Victorien Breault, et le locataire aura droit d'exiger
A avoir communication des regus chaque ann6e, pour 6tablir que les verse-
mente annuels dus A Is Commission sont payds, et il ne sera pas oblig6
de payer la balance revenant audit bailleur en vertu des pr6sentes, tant
que 'hypothbque due A la Commission du Pr~t Agricole Canadien n'aura
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pas 46 payee par ledit Victorien Breault ou par le bailleur; le bailleur 1
devant faire demande A la Commission du Prt Agricole, afin qu'elle con- BnEAULT

sente main-lev6e d'hypothbque sur le terrain pr~sentement lou6 et qu'elle V.
garde son privilige et hypothbque seulement our la terre dudit Victorien TammAT
Breault. Au cas ot la Commission n'accorderait pas cette main-levee, le 0
locataire pourra garder entre ses mains, les versements annuels en capital
au cas oft sa balance de prix serait aussi 6lev6e que Je montant dG I la
Commission, le locataire payant seulement ses intkrits I chaque ann~e
dans tel cas.

C'est lA-dessus que le litige s'est engage.

L'intim6 poursuivit I'appelant en passation de titre. Il
consigna au greffe de la Cour la balance qui 6tait due en
vertu de l'acte de bail-vente, il produisit le projet d'acte
de vente qui avait 6t6 pr6pard et il conclut a ce que 'appe-
lant fut condamn6 A le signer, ou ' ce qu'A d6faut par lui de
ce faire, jugement A intervenir 6quivaille a titre et en sit
tous les effets 16gaux.

Par son plaidoyer 6crit, l'appelant r6p6ta de nouveau
qu'il n'6tait pas capable de donner des titres clairs, 'a cause
de l'hypotheque de la Commission du Pr~t Agricole,-et il
invoqua la clause ci-dessus reproduite, en pritendant qu'en
vertu de cette clause tout ce que le demandeur pouvait
exiger c'6tait de garder l'argent jusqu' ce que l'hypoth6-
que de la Commission du Pret Agricole fut disparue.

Par sa r6ponse A ce plaidoyer, l'intim6 soumit que la
stipulation contenue dans la clause 6tait exclusivement pour
sa protection a lui, afin de lui permettre de suspendre les
paiements annuels qu'il s'6tait oblig6 de faire jusqu'a ce que
1'immeuble efit 6t6 lib6r6 de 1'hypothique; que rien dans
1'acte de bail-vente ne diminuait l'obligation de 1'appelant
de lui consentir un acte de vente avec garantie de titres
clairs, des que l'intim6 lui payait toute balance due; et que
d'ailleurs, en fait, la Commission du Pr~t Agricole ne refu-
sait pas d'accorder main-lev6e de cette hypoth~que sur
l'immeuble en question, et qu'elle s'6tait declarde prete a
la consentir sur paiement par 1'appelant d'une somme de
$464.52.

En Cour Supbrieure, 1'appelant rdussit A faire rejeter
I'action de l'intim6, mais la majorit6 de la cour d'appel
infirma ce jugement et accueillit l'action de l'intim6 suivant
ses conclusions, avec depens; les honorables juges E. M.
McDougall et S. McDougall 6taient cependant dissidents.
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1945 Nous sommes d'avis que l'intim6, dans sa r6ponse au
BRmuT plaidoyer 6crit de l'appelant, a exactement d6fini la v6ri-

m table situation des parties dans les circonstances.

Rinfret c.J. A notre humble avis, et conform6ment A ce .qu'en dit
- l'honorable juge Bissonnette dans ses notes & l'appui du

jugement de la cour d'appel, la convention entre les parties,
et en particulier la clause qui fait l'objet de la discussion,
n'est " ni ambigu6 ni 6quivoque ".

L'appelant s'est engag6 h consentir h l'intim6 un acte
de vente franc et quitte de toutes charges et hypoth6ques
dis que l'intim6 aurait rempli toutes ses obligations et lui
aurait pay6 toute balance due sur le prix convenu. C'4tait
lh son obligation principale, et il 6tait tenu de 1'accomplir
des que 1'intim6 aurait rempli sa part d'obligations.

L'appelant s'6tait engag6 h obtenir la main-lev6e de la
Commission du Prit Agricole Canadien.

D'autre part,l'appelant, en d6clarant dans la clause
pr6cit6e que sa propridt6 6tait ainsi hypothdqu6e, ajoutait
que 1'intim6 ne serait pas oblig6 de payer la balance qui lui
revenait tant que cette hypothique n'aurait pas 4t6 paybe
soit, d'aprbs les termes de la clause, "par ledit Victorien
Breault ou par le bailleur " (c'est-h-dire par 1'appelant).

L'appelant s'engageait h faire la demande h la Com-
mission du Prit Agricole Canadien, afin qu'elle consente
main-lev6e d'hypothique et qu'elle garde son privilige et
hypothbque seulement sur la terre du fils Victorien Breault.

Et la clause ajoute:
Au cas ci la Commission n'accorderait pas cette main-levie, le

locataire (1'intim) pourra garder entre ses mains les versements annuels
en capital au cas oil sa balance de prix serait aussi leve que le montant
dG A la Commission, le locataire payant seulement ses int6rits h chaque
ann6e dans tel cas.

Il n'y a rien l1 qui dit que l'intim6 sera tenu d'attendre
pour avoir son titre. C'est une stipulation en faveur de ce
dernier, et qui est 6dict6e h son b6ndfice. Il est seul h avoir
le droit de 1'invoquer, mais il n'est pas tenu de s'en pr6-
valoir.

En vertu du contrat, 1'intim6 avait le droit d'anticiper
les versements du prix de vente; il avait le privilige de faire
des paiements partiels en aucun temps, et sur le paiement de
la balance du prix de vente il avait droit d'exiger son titre
clair.
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Cela n'6tait d'ailleurs que raisonnable, parce que s'il 1945

lui eut fallu attendre que l'appelant ou son fils Victorien BREAULT

Breault eussent fini de payer la Commission du Prit Agri- TREMBLAY

cole Canadien suivant les versements pr6vus A l'acte d'obli-
gation en faveur de cette dernibre, il fut rest6 sans titre -

pendant encore une p6riode de 17 ans au minimum, et
pendant encore plus longtemps si l'appelant ou son fils
avaient fait d6faut d'effectuer ces versements.

Suivant Particle 1091 du Code civil, le terme est tou-
jours stipul6 en faveur du d6biteur, h moins qu'il ne r6sulte
de la stipulation ou des circonstances qu'il a 6t6 aussi con-
venu en faveur du cr6ancier. Or, ici, bien loin de trouver
une stipulation contraire, on voit, en fait, que le contrat de
bail-vente accorde A l'intim6 le privilige de completer ses
paiements " en aucun temps ".

L'intim6 a done agi suivant son droit strict, et 1'appe-
lant pouvait vainement pritendre qu'il 6tait incapable
d'obtenir de la Commission du Prat Agricole Canadien la
main-levie de son hypothique; tout ce qu'il avait h faire
6tait de payer le prit agricole pour obtenir cette main-lev6e,
et c'6tait son devoir de le faire. La clause elle-mime qu'il
invoque, comme on 'a vu, s'exprime comme suit:
tant que l'hypothbque due A la Commission du Pr&t Agricole Canadien
n'aura pas 6t6 pay6e par ledit Victorien Breault ou par le bailleur.

II ne pouvait done se retrancher derriere la pr6tention
que son fils avait assum6 les paiements en faveur de la
Commission du Prat Agricole; il continuait d'avoir lui-
mme 1'obligation de faire ces paiements. Et d'ailleurs,
I'intim6 n'6tait nullement concern6 par les arrangements
que, sans sa participation, I'appelant avait faits avec son
fils. Vis-h-vis de 1'intimb, I'appelant continuait seul d'6tre
responsable des engagements qu'il avait pris.

Mais il y a plus; il 6tait inexact de pritendre que la
Commission du Prit Agricole Canadien refusait d'accorder
main-lev6e. Elle avait d~clar6, dans sa lettre du 10 mars
1944, qu'elle a d'ailleurs confirm6e lors de l'enquite en cette
cause, qu'elle serait prite A consentir cette main-lev6e sur
paiement de la somme de $464.52. Tout ce que 1'appelant
avait h faire pour obtenir la main-lev6e requise 6tait done
de payer cette somme. En la payant, il se trouvait par le
fait mime subrog6 dans tous les droits de la Commission
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1945 contre son fils. Nous n'avons pas A entrer dans la consid6-
BaAuLT ration qui a 6t6 sugg6rde, que peut-6tre il aurait des diffi-

V.mA cult6s A se faire rembourser cette somme par son fils

R1 frCJ A cause des liens de famille, etc. Cela n'a rien A voir dans
- ''examen des droits de l'intim6.

Mais je ne puis m'abstenir de remarquer, apris mon-
sieur le juge Bissonnette en cour d'appel, combien tout ce
litige est d6concertant et jusqu'A quel point il posshde la
saveur des traditions normandes les mieux caracteris6es.

Ds le d6but, il eut 6t6 des plus facile pour l'appelant
d'6viter ce prochs cofiteux en prenant, A m~me les offres
que l'intim6 lui a faites, la somme requise pour payer A la
Commission du Pret Agricole le montant qu'elle demandait
pour accorder la main-levie nicessaire. De cette fagon, il
eut r~gularis6 sa position et il eut pu consentir "avec
garantie de titres clairs " le " bon contrat de vente" qu'il
s'6tait engage A donner A l'intim6. Mais il s'est entit6
et, par 1a, il a t6 la cause de ce long litige inutile pour lui.

II a refus6 de remplir, vis-A-vis de son acheteur, la
premibre et la plus essentielle des obligations d'un vendeur,
qui est la d6livrance de la chose qu'il a vendue conformi-
ment a 1'article 1493 du code civil.

Il s'est arc-bout6 derribre ce qu'il a compris comme
etant ses droits stricts, et il a insist6, suivant un mot
c6libre, pour exiger " his pound of flesh ".

Il ne pouvait en aucune fagon refuser de se conformer
A ce que d6sirait 1'intim6, qui ne consiste apris tout que
dans la demande la plus simple que peut faire un acheteur,
soit d'obtenir son contrat de vente sur paiement du prix
stipule.

11 s'est retranch6 derribre la clause d6ja citie qui ne
comporte nullement pour lui le droit qu'il a invoqu6 dans
sa defense.

En effet, en d~clarant que son immeuble 6tait hypoth6-
qu6 en faveur de la Commission du Pret Agricole, il n'a
rien fait autre chose que de d6voiler A son acheteur ce
qu'il 6tait de son devoir absolu de lui d6clarer.

II a ajout6 que la balance encore due sur l'obligation
qu'il avait consentie A la Commission du Pr~t Agricole,
avait 6t6 assum6e par son fils, Victorien Breault.
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Ensuite, cette clause declare que l'intim6 aurait le droit 1945
d'exiger qu'on lui communique les regus chaque annie BAUr
pour 6tablir que les versements annuels dus A la Com- T
mission 6taient payds. Cette autorisation ainsi donn6e A R WC.

I'intim6 6tait tout naturellement pour lui permettre de -

verifier si les paiements dus A la Commission 6taient ren-
contr6s A 6ch6ance, parce que, s'ils ne 1'6taient pas, la Com-
mission aurait pu en poursuivre le recouvrement m~me
par voie d'action hypoth6caire dirig6e contre la propri6t6
vendue A l'intim6.

La clause prochde ensuite A dire que l'intim6 ne
serait pas oblig6 de payer la balance revenant a 1'appelant
tant que 1'hypothique due h la Comission du Prat Agricole
n'aura pas 6t6 pay6e. C'6tait la ins6rer dans 1'acte mame la
reconnaissance du droit auquel pourvoit Particle 1535 du
Code civil. II ne peut y avoir d'objection A ce que les parties
au contrat inserent dans celui-ci une condition 6tablie par
le code. D'autant plus que cet article 1535 reconnait ce
droit h 1'acheteur, " a moins d'une stipulation contraire ".

C'est la une fagon de proc6der habituelle dans les
transactions de la province de Qu6bec, en conformit6 avec
l'article 1021 du code civil en vertu duquel les parties jugent
A propos de transformer une obligation r6sultant de la loi en
une obligation conventionnelle, " pour 6carter le doute ".

Que 1'on remarque d'ailleurs que cette partie de la
clause mentionne que l'intim6

ne sera pas oblig6 de payer la balance revenant (A 1'appelant) en vertu
des pr~sentes tant que Phypothbque due A Ia Commission du PrAt Agricole
Canadien n'aura pas td pay6e par ledit Victorien Breault ou par le
bailleur.

C'6tait la reconnaitre dans la clause elle-mime que,
pour les versements annuels A faire a la Commission, l'inti-
me pouvait compter non seulement sur Victorien Breault,
mais 6galement sur le bailleur, id est sur I'appelant.

Puis la clause poursuit:
Le bailleur devant faire demande b la Commission du Prat Agri-

cole afin qu'elle consente main-levee d'hypothbque sur le terrain prd-
sentement lou6 et qu'elle -garde ses privilbge et hypothbque seulement
our Ja terre dudit Victorien Breault.
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1945 L'appelant devait donc adresser h la Commission cette
BAurnT demande de main-lev6e en vertu de l'acte d'obligation du 7

TREMMAY fivrier 1936. La Commission n'6tait pas oblig6e d'accor-

RinfretC.J. der cette main-lev6e. Il n'est dit nulle part dans la clause,
ni d'ailleurs dans 1'acte entier, que 1'appelant ne serait tenu
d'obtenir la main-lev6e de 1'hypoth6que que dans le cas oil
la Commission se d6clarerait pr~te ' la donner sans condi-
tions.

Il n'y a rien d'extraordinaire dans une clause de ce
genre entre vendeur et acheteur. Si, au lieu d'un bail
avec promesse de vente que nous avons ici, il s'6tait agi
d'une vente pure et simple, I'acheteur eut 6t tenu au
moment mime de cette vente d'obtenir de la Commission
la main-levee de 1'hypothbque qui affectait l'immeuble
vendu. Il eut 6t6 tenu de l'obtenir en vertu de la loi et
sans qu'il fut n6cessaire d'ins6rer cette obligation dans
l'acte. Il est 6vident que les parties ont convenu d'agir
comme elles 'ont fait ici parce que, tant que leurs relations
demeuraient celles de promettant-vendeur et de promet-
tant-acheteur, il importait peu que 1'hypothique subsistat
sur l'immeuble qui faisait 1'objet de ce contrat. Mais, dis
que le promettant-acheteur, comme il en avait le droit,
s'est d6clar6 pr~t h payer la balance du prix mentionn6
dans le contrat, le devoir absolu du promettant-vendeur
6tait de faire disparaitre l'hypothbque conform6ment 'a son
obligation, r6sultant tant de la loi que de la convention, de
vendre " avec garantie de titres clairs " et qui exigeait qu'il
transmit h son acheteur " le bon contrat de vente ".

Enfin, toujours, la mime clause ajoute que
au cas oi la Commission n'accorderait pas cette main-le'v6e, le locataire
pourrait garder entre ses mains les versements annuels en capital, au eas
oi sa balance de prix serait aussi Alev6e que le montant dO h la Com-
mission, le locataire payant seulement ses intir8ts & chaque ann6e, dans
un tel cas.

C'est lh une stipulation uniquement en faveur de l'in-
tim6. Comme on 'a d6jh, fait remarquer, il n'6tait pas
n6cessaire de 1'ins6rer dans l'acte parce que 1'intim6 aurait
eu ce droit quand mame, en vertu de Particle 1535 du code
civil. L'intim6 ayant alors -
juste sujet de craindre d'8tre troubl6 par une action bypoth6caire,

il aurait pu conformiment h cet article,
diff~rer le paiement du prix jusqu'h ce que le vendeur fasse cesser ce
trouble ou lui fournisse caution.
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D'autre part, il 6tait utile et prudent d'ins6rer cette 1945

condition dans 1'acte A cause des mots qui terminent BREAULT

l'article 1535 C.C. " h moins d'une stipulation contraire ". TRE.LAY

Les parties A l'acte auraient done pu stipuler que, Rinfret CJ.
nonobstant le fait que l'intim6 serait devenu expos6 a une
action hypoth6caire de la part de la Commission du Pr~t
Agricole, il serait quand mime tenu de continuer ses paie-
ments; mais il ne pouvait y avoir d'objection h ce que les
parties conviennent, ainsi que le code le permettait h
l'acheteur, de dire express6ment que si Victorien Breault et
1'appelant n4gligeaient de rencontrer leurs obligations vis-
A-vis de la Commission, l'intim6 pourrait
garder entre ses mains Jes versements annuels en capital au cas oil sa
balance de prix serait aussi 6levie que le montant dQ A la Commission.

La phrase ajoute que, dans cette dernibre hypothise,
le locataire paiera cependant ses int6rats A chaque annie.
Cela est tout naturel puisqu'il restait quand m~me en pos-
session de l'immeuble et qu'il devait compenser I'avantage
ou les avantages r6sultant de cette position par le verse-
ment des int6rits. Mais, nous le rip6tons, le droit pour
l'intim6 de garder entre ses mains les versements annuels
en capital 6tait une condition uniquement stipul~e en
faveur de l'intim6. Elle prsentait cependant pour lui un
d6savantage parce que " dans tel cas ", cela loignerait
l'6poque oii il pourrait obtenir son " bon contrat de vente ".

Mais d'autre part, cette condition A son 6gard n'4tait
que facultative. Il est dit: " le locataire pourra garder ".
I n'est pas oblig6 de le faire. Il peut lui aussi, ainsi que
l'appelant lui en a donn6 1'exemple, exiger l'exercice de ses
droits stricts. 11 peut d6cider de ne pas se pr6valoir de ce
droit et se d6clarer pr&t, comme il 1'a fait, h effectuer le
paiement de la balance du prix de vente en demandant " un
bon contrat de vente " avec " garantie de titres clairs ".

L'intim6 a d6cid6 de demander ce " bon contrat de
vente " et, puisque 1'appelant le lui a refus6, nous ne
voyons pas sur quoi les tribunaux se baseraient pour ne pas
liii accorder cette demande. Il n'y a absolument rien dans
le contrat entre 1'appelant et l'intim6 qui puisse autoriser le
refus d'accorder les conclusions de l'intimi.

La clause, sur laquelle l'appelant s'appuie, ne lui
reconnait aucun des'droits qu'il a invoqu6s pour refuser de
se conformer h la demande de l'intim.
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1945 Sur le tout, nous sommes done d'avis que l'appel doit
BaEAuLT tre rejet6 et que le jugement de la Cour du Banc du Roi
T A (en appel) doit 6tre confirm6, avec d6pens.

Rinfret CJ. Rand J. (dissenting)-This action was brought by the
respondent as purchaser under a lease dated July 31st,
1943, with promise of sale, (avec garantie de titres clairs)
of a farm, stock and equipment belonging to the appellant.
The rent was $13,000 payable half in cash and the balance
in annual instalments of not less than $500 with interest
at 5 per cent. payable annually. When the rent had
been fully paid, it was to be deemed the sale price, and
the lessor bound himself thereupon to execute "un bon
contrat de vente" of the property.

The farm was one of two parcels of land formerly
owned by the lessor, on both of which there had been
placed by him in 1936 a hypothee for $4,000 in favour
of the Agricultural Loan Commission. Payment of the
loan was spread over a period of twenty-five years. The
other parcel the lessor had in 1938 sold to his son who had
assumed the entire debt and bound himself to his father
to pay it. At the time of the lease, therefore, both por-
tions were bound by the hypothee but as to that now in
question, the appellant was in the position of a surety
and entitled to exoneration from the charge.

That situation was fully disclosed to the lessee and
was dealt with by a clause reading as follows:

Le bailleur dclare que sa proprit6 est hypothiqube en faveur de
la Commission du Pr~t Agricole Canadien, suivant acte d'obligation
passg devant le notaire soussign6, le sept fivrier mil neuf cent trente-six,
enregistr6 A Coaticook, dans le Reg. B, Vol. 46, No. 19341, Ia balance
encore due sur ce prat a t6 assum6e par Victorien Breault, en vertu
de Ja vente du 18 novembre 1938, sus-mentionn6e, laquelle balance de
prit est due et payable par ledit Victorien Breault, et le locataire
aura droit d'exiger A avoir communication des revus chaque annie,
pour 4tablir que lea versements annuels dus A la Commission sont pay6s,
et it ne sera pas oblig6 de payer la balance revenant audit bailleur en
vertu des prsentes, tant que d'hypothbque due A la Commission du Prkt
Agricole Canadien n'aura pas td paybe par ledit Victorien Breault
ou par le bailleur; le bailleur devant faire demande h. la Commis-
sion du Prat Agricole, afin qu'elle consente main-levie d'hypoth-
que sur le terrain pr6sentement lou6 et qu'elle garde son privilge et
bypothbque seulement sur la terre dudit Victorien Breault. Au cas
oit la Commission n'accorderait pas cette main-levee, le locataire pourra
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garder entre ses mains les versements annuels en capital au cas o-4 sa 1945
balance de prix serait aussi 6leve que 1e montant dfi & la Commission, .

BREAULTle locataire payant seulement ses intrSts 11 chaque annie dans tel cas.
In October of the same year, 1943, the respondent took TREMBLAY

up with the Commission the matter of raising a loan to pAnd j.
pay off the balance of the rent. The loan was intended
to be secured in part by a hypothec on the leased lands
which involved a.- release of them by the Commission
from the existing hypothec. The Commission agreed
to advance $5,000. Later on, in March, 1944, this offer
was increased to $6,000, and the Commission intimated
its willingness to discharge the hypothec from the leased
lands on the special payment of $464.52 in addition to
the regular instalments. The result of this would be to
reduce the obligation to $2,800, the maximum sum which
the Commission was willing to carry on the son's property
alone.

Armed with this arrangement, the respondent required
the lessor to make provision for the payment to the Com-
mission of $464.52 and to complete the promise of sale
by the execution of a contract with the title freed from
the hypothec. The lessor refused to do that for this rea-
son; he was being required to pay out money on an
obligation which was recognized by the lease as being
primarily his son's; and since the son was not in default,
and unless the payment were made, the hypothec would
not be discharged, he was not then in a position to execute
a contract of sale with an unencumbered title. A formal
tender of the balance of the rent was made and a contract
presented for execution, and on the refusal of the lessor
to sign that instrument, these proceedings were brought
to compel the specific performance of the agreement.

The point of controversy is very narrow and it is this:
was the lessor bound under the lease to do more for the
purpose of obtaining a release of the land from the
hypothec than simply to make a request to the Commis-
sion to that effect; was he bound, in addition, upon tender
of the balance of the rent, to do whatever might be neces-
sary, even to the extent of paying off the obligation in
full, to clear the hypothee from the leased land?

S.C.R.] 229



SUPREME COURT OF CANADA

1945 The lease was contained in a standard printed form
BammLT to which were added certain special typewritten clauses,

TREBLAY including that quoted. Towards the end of the docu-
RandJ. ment and in ordinary printing was the following clause:

Mais si le locataire paie bien son loyer et remplit bien toutes les
autres obligations sus-mentionn6es, il est convenu et entendu que ledit
loyer ainsi pay6 sera alors pris et consid~r6 comme Je prix de vente de
ladite propri6td et le bailleur sera oblig6 d'en passer un bon contrat de
vente audit locataire, ou h ses repr~sentants l6gaux, mais non autrement
ni auparavant.

Under the obligation with the Commission, the lessor
was entitled to pay off the balance of the loan at the
date of maturity of any instalment, February 7th in each
year, in accordance with the regulations of the Commis-
sion, subject, however, to a bonus of 5-f per cent. of that
balance by way of liquidated damages for the loss of
interest for the full term of twenty-five years. There is
nothing to show that the regulations placed a further
burden upon the exercise of that power.

The cohtention of the respondent is that, by virtue of
this title clause, the lessee had the right at any time, as
he did, to tender the balance of the rent and require
from the lessor a contract such as demanded. On that
view there was really no purpose served by the special
typewritten clause. Section 1535 of the Civil Code
would have afforded the lessee as full protection against
the hypothee as he now claims to be the sole effect of
that provision.

An examination of its language indicates clearly to
me that during such time as the obligation to the Com-
mission was being performed according to its terms, the
lessor was to be protected against being called on to pay
any of the moneys owing under it. The significant words
are these:
le bailleur devant faire demande A la Commission du Prat Agricole, afin

qu'elle consente main-levie d'hypothbque sur le terrain pr~sentement

lou6 et qu'elle garde son privilige et hypothbque seulement sur la terre

dudit Victorien Breault. Au cas oh la Commission n'accorderait pas cette

main-levie, le locataire pourra garder entre ses mains les versements

annuels en capital au cas oi sa balance de prix serait aussi 6levie que le

mentant dGl A la Commission, le locataire payant seulement ses intirits

A chaque ann6e dans tel cas.
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Several observations are to be made on this language. 1945

In the first place, it is beyond dispute that the hypothec BULT

and the accompanying obligation are contemplated to TREMBLAy
continue after the leased land has been discharged. By
the previous language of the same paragraph, the parties -

identify the hypothee with the obligation: "tant que
1'hypothbque due A la Commission"; and the words, "son
privilge et hypothique", make that fact perfectly clear.
Equally clear is the fact that the request may be made
at a time when the instalments of the rent are still in
the future and to be paid. And finally, the request is
not intended to be in the exercise of any power to compel
the Commission to give the discharge. The Commission
may refuse, and that means, rightly refuse.

Now, what, in the light 9f the language used, could
be intended to follow from the proper refusal of the
Commission to discharge if it were not that the parties
would, in the performance of the agreement, be bound
by that refusal and would adjust the performance ac-
cordingly? They are in fact treating the hypothee as
an encumbrance irremovable without the consent of the
Commission. The lessor must request the Commission
to release the land. Why such a provision if the lessee
can at any time demand a clear title? Why make the
request obligatory? What could be more absurd than
expressly to provide that the lessor must make such a
request when, by the same instrument, he must, on ten-
der of the balance of rent, furnish a good title. The
lessor makes that request. The Commission places a
condition on the release; the clause does not call upon the
lessor to meet any condition. Why should a duty to do
so be implied? The view urged by the respondent would
mean that within a month from the date of the lease,
say on August 31st, 1943, the lessee could have ten-
dered the balance of the rent and demanded a contract
of sale with clear title. This, as both parties knew, the
lessor did not possess the legal right or power to enable
him to give, and he could, therefore, on the refusal of
the Commission, have been put in a default which would
give rise to a right of resolution of the agreement on the
part of the lessee. In other words, the parties, with full
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1945 knowledge of the facts, enter into an agreement which
BvAur one of them, the lessee, can virtually repudiate the next

TREMBLAY day. The elaborate special clause designed to meet that

Rd J precise situation turns out to have had only the very
different result of securing to the lessee the protection
already afforded him by law. But it is the result that
follows from a refusal by the Commission of main-lev6e
that determines the proper interpretation of the special
clause; and it is this aspect of the agreement that Bisso-
nette J., in his analysis, does not appear to have con-
sidered.

The effect of the special clause may also be put thus:
when the lessee tenders the balance of the rent, the
lessor is bound to try to obtain a release of the hypothec
and he must do everything necessary to bring it about.
That cannot include the exercise of the reserved power
to pay off the obligation in full, because "request" in
such a case is quite inappropriate: his power does not
require a request. In any event, it could be exercised
only as of February 7th in any year. If the Commis-
mission refuses to give the discharge, the lessee must
await the time when the obligation either is performed
according to its terms or by virtue of the power reserved.
The duty to make the request would, therefore, be opera-
tive only at a time other than the maturity dates for the
instalments under the obligation. On those dates, the
lessor must exercise his right to pay the obligation off
in full, not merely request "main-levie"; but at all other
times of the year he is exposed to a refusal by the Com-
mission which, in turn, becomes obligatory on the lessee.

On that construction it will be said that, on the request,
the Commission did not refuse and that consequently the
lessor was bound to make the payment required. But
the release contemplated -by the clause is partial: the
hypothee was to continue and likewise the son's obliga-
tion. At least, therefore, the lessor was not intended at
such a time to be bound to pay off the whole of the
obligation: that would contradict the necessary impli-
cation of the language used. But if not bound to pay
all, then how much? If not $3,200, why $464? Where
is the limit to be placed? There can 'be none; his lia-
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bility must be to pay all or nothing and, since it is not 1945

the former, it must be the latter. This confirms the BMAULT

plain language dealing with the request, that the Com- TEI-

mission be asked to be satisfied with the son's property; Rad J.
if the Commission in unwilling, the consequences already
dealt with then follow.

Although the power under the obligation to pay off
the loan in full on any maturity date has been treated
as involved in the clauses in question, I am not to be
understood as assenting to the view that a tender by the
respondent would compel the appellant to exercise it.
On the contrary, I think the language of the special
clause is as clearly against that as against payment at
any other time.

I am therefore, unable to treat the special clause as
being wholly futile and abortive. What the language
necessarily imports is this: that on the land there is a
hypothec which must run according to the terms of the
obligation of a third party unless the hypothecary credi-
tor will voluntarily release it; in case he refuses, the
completion of the agreement must await the performance
of that obligation according to its terms; in that event,
the lessee will pay interest on the balance of the rent-
a significant provision-but. since the lessor cannot give
title before the maturity of the obligation, he can neither
compel the payment of that balance nor be compelled to
accept it as performance. by the lessee entitling him to
demand the contract of sale during that period of sus-
pension.

The document must be read. and construed as a whole.
The general clause providing for completion by the pass-
ing of a contract of sale must be reconciled with this
special stipulation dealing with a particular feature of the
arrangement. When the general clause creates the right
of the lessee to a contract of sale upon payment in full
of the rent, it means payment in accordance with the pre-
ceding clauses, payment at a time or in circumstances in
which the lessor must accept it as an act in performance
calling for a reciprocal performance on his part. But the
special clause provides that this final act of performance
by the lessor will not be compellable while the hypothec
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1945 remains; and it must be consistently with this that the
BanuiT payment for the purposes of the general clause can be

T B.AY made. If there should be doubt, however, which I do
n J not entertain, of what the language intends, it is pre-

eminently a case for the application of section 1013 of
the Civil Code.

I would allow the appeal and restore the judgment of
the Superior Court.

Appeal dismissed with costs.

Solicitors for the appellant: Gervais & Veilleux.

Solicitor for the respondent: J. C. Samson.

JAMES KUCHMA .................. APPELLANT;
*Oct. 25,26,

27,30 AND

1945YO '
*Feb. 6 THE RURAL MUNICIPALITY O RESPONDENT.

- TACHE ...........................

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Municipalities-Highways-By-law of Rural Municipality for closing of
road-Validity-Application to quash-Municipal Act, R.S.M. 1940,
c. 141-Period within which application to quash must be made
(s. 889 (1))-Approval of Minister (Municipal Commissioner) (s.
478)-Jurisdiction of courts-Allegations that by-law not in the
public interest nor passed in good faith--Onus of proof-"Excluded
from ingress or egress" (s. 468)-Compensation (s. 468) not dealt
with in by-law.

The appeal was from the judgment of the Court of Appeal for Manitoba
(51 Man. R. 314) which (reversing the judgment of Donovan J.,
ibid) dismissed the present appellant's application for the quashing
of a by-law of a Rural Municipality (the present respondent) for
the closing of part of a government road allowance within the muni-
cipality.

This Court now affirmed the dismissal by the Court of Appeal of the
. application to quash the by-law.

Per the Chief Justice and Hudson, Taschereau and Estey JJ.:
(1) The period of one year within which, under s. 389 (1) of The Muni-

cipal Act, R.S.M. 1940, c. 141, such an application must be made is
to be computed from the date of the passing of the by-law by the

*PRESENT:-Rinfret CJ. and Hudson, Taschereau, Rand and Estey JJ.
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municipality, not from the date of approval of the by-law by the 1945
Minister under s. 473 (before which date it does not come into -
force). KUCMA

V.
RURAL

(2) Though such a by-law has been approved by the Minister under s. MUNI-
473 (and notwithstanding that, under s. 473, it "when so approved PALITY OF
shall be valid, binding and conclusive, and its validity shall not there- TACHE

after be questioned in any court * * *"), the courts have juris-
diction to pass upon its validity. S. 473 does not authorize the
municipality to go beyond its statutory powers, nor permit it to exer-
cise its powers otherwise than in the public interest and in good
faith.

(3) A by-law passed by a municipality, if not passed in good faith and
in the public interest, is a nullity, and is not made otherwise by lapse
of time, approval, registration or promulgation.

(4) The onus of proving that a by-law was not in the public interest
or passed in good faith is upon the applicant moving to quash it.

(5) Courts have recognized that the municipal council, familiar with
local conditions, is in the best position of all parties to determine
what is or is not in the public interest and have refused to interfere
with its decision unless good and sufficient reason be established.

(6) The mere fact that the closing of a highway benefits some and
adversely affects others does not determine the question of public
interest. All the circumstances must be surveyed. In the present
case, regard should be had to the scheme of settlement that obtained
in the municipality, the limited use of the highway in question, the
fact that the municipality did not close all of the highway because
of its desire to leave a way of ingress and egress to and from the
applicant's land, and particularly the fact that the controversy had
continued over a period of years during which the municipal council
had had the question brought before it at the instance of both
groups (those for and those against the closing) upon many occasions.

(7) The evidence did not establish that the members of the municipal
council had acted, as alleged, "not in the public interest" or "in bad
faith and through fraud and partiality."

(8) As the closing was only of the easterly mile and a half of the road,
leaving open the half mile passing westward along the north of the
applicant's property, thereby preserving his way of ingress and egress
westward to a north-south highway, he could not successfully contend
that, within the meaning of s. 468 of said Act, he "will be excluded
from ingress or egress" so as to require provision .for "some other
convenient way of access".

(9) The compensation or provision therefor, mentioned in s. 468, need
not be dealt with in the by-law itself. The omission to do so does
not affect the rights of the applicant with respect to any claim that
he may have for compensation.

(10) On the evidence it must be held that the Minister approved the
by-law with full knowledge of the position taken by the municipality
with respect to a certain other road which it had been suggested
should be made passable as an alternative road to that closed.
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1945 (11) A finding by the trial Judge and facts in evidence disposed in the
Minister's favour of any question of bad faith or misconduct on his

KUCHMA part. There was no evidence to suggest any collusion whatever
V.

RuRAL between the municipal council and the Minister.
MUNICI-
PAUTY OF (12) Sec. 7 (1) of The Manitoba Expropriation Act (R.S.M. 1940, c. 68)

TACHE provides a method of closing highways (not required as such) of the
- Province's own initiative and without any consultation with the

municipalities. It has no application in the present case.

APPEAL from the judgment of the Court of Appeal
for Manitoba (1) reversing (Robson J.A. dissenting) the
judgment of Donovan J. (2) quashing on the ground of
illegality a certain by-law of the Rural Municipality of
Tache (the present respondent) for the closing of a part
of a certain government road allowance within the muni-
cipality. The Court of Appeal set aside the judgment of
Donovan J. and dismissed the application made by the
present appellant for the quashing of the by-law.

The material facts and questions in issue are stated in
the reasons for judgment now reported.

Leave to appeal to this Court was granted by the
Court of Appeal for Manitoba.

R. Quain K.C. for the appellant.

J. T. Beaubien K.C. for the respondent.

The judgment of the Chief Justice and Hudson,
Taschereau and Estey JJ. was delivered by

ESTEY J.-This appeal involves the validity of a by-
law closing one and a half miles of highway in the Rural
Municipality of Tache in the Province of Manitoba.

The by-law in question is No. 752 as passed by the
Rural Municipality 'of Tache on the 11th day of August,
1941. It closes a portion of a road allowance passing east
and west, south of sections 1 and 2, Township 9, Range
5, East of the 1st Meridian. James Kuchma, a resident
of the municipality, by a notice of motion dated Feb-
ruary 1st, 1943, and returnable on March 1st, 1943,
moved to quash the said by-law. The motion was heard
by Mr. Justice Donovan, who granted the application
and quashed the by-law.

(1) 51 Man. R. 314; [19441 1 W.W.R. 321; [1944] 2 D.L.R. 41.
(2) 51 Man. R. 314, at 317-321; [1943] 3 W.W.R. 357.
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The Appellate Court in Manitoba, Mr. Justice Robson 1945

dissenting, allowed an appeal for the reason, among KUCHMA
others, that the application to quash was not made within RURAL

the statutory period of one year, as required by sec. 389 MuNcI-
PALITY OF

of The Municipal Act, being ch. 141, R.S. of Manitoba, TAcF2

1940. This section reads in part as follows: Estey J.
389 (1) No such application shall be entertained unless it is made

within one year from the passing of the by-law.

The appellant contends that this statutory period should
be computed from the date the by-law was approved by
the Minister under sec. 473, on the 3rd day of September,
1942, instead of from the date of the passing of the by-law
by the Municipality of Tache on the 11th day of August,
1941. Sec. 473 reads in part as follows:

473. Every by-law
(a) for opening, establishing, widening, enlarging, altering, divert-

ing, or closing a highway;

(d) for selling, conveying, leasing, or vesting any highway closed
or altered by any municipal corporation,

shall, before it comes into force, be approved by the minister, and such a
by-law when so approved shall be valid, binding and conclusive, and its
validity shall not thereafter be questioned in any court or any proceed-
ings unless the minister, upon due cause being shown, orders that the
by-law be set aside or opened up for reconsideration.

("minister" at all times material to this case means the
Municipal Commissioner.)

Upon this point there has been a difference of judicial
opinion in the courts below. The learned judges who have
held that the application is in time have relied upon City
of Winnipeg v. Brock (1). There by-law No. 4264 pro-
vided for the closing of certain streets and was passed on
Sept. 30th, 1907. It contained the following provision:

6. This by-law shall come into force and effect on the execution of
the supplementary agreement dated the twenty-fourth day of August, A.D.
1907, by the Canadian Northern Railway Company and the City of Win-
nipeg and duly ratified by council.

Subsequently, on July 20th, 1908, the council passed by-
law No. 5050, which contained the following provision:

2. By-law No. 4264 is hereby ratified and confirmed, and declared to
be now in force.

(1) (1911) 45 Can. S.C.R. 271.
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1945 It was held that the statutory period should be computed
KUcHMA from the passing of the last by-law, that is, No. 5050. Mr.

V.
RURL Justice Anglin at p. 290 stated as follows:

MUNIcI- In my opinion the phrase "the passage of the by-law" in subsection c
PALITY 0F (1), of section 708, of the Winnipeg Charter (3 & 4 Edw. VII. ch. 64,TACHE sec. 15 (Man.)), means a final enactment of the by-law by the muni-
Estey J. cipal council such that no further action by it in the nature of con-

firmation or ratification is requisite in order to make the by-law opera-
tive or effective. Where a by-law provides that it shall come into force
only upon its being subsequently ratified or confirmed by the council
"the passage of the by-law" is consummated only when such ratification
or confirmation is had.

This decision, with deference to the learned judges who
have held otherwise, in my opinion determines that the
statutory period must be computed from the date of the
passing of the by-law by which the municipality finally at-
tains its objective, even if the by-law may not be brought
into force until a later date. This is in accord with the
decisions to the effect that statutory provisions requiring
further acts such as registration or promulgation before a
by-law becomes effective and binding do not extend the
time within which the application to quash may be made.
Harding v. Corporation of Cardiff (1); Re Chinara and
City of Oshawa (2); Wanderers Investment Co. v. City of
Winnipeg; McPherson v. City of Winnipeg (3).

A perusal of sec. 473 leads to the same conclusion. It
provides that before any by-law "comes into force" it shall
be "approved by the minister," and then provides,
when so approved, shall be valid, binding and conclusive, and its
validity shall not thereafter be questioned in any court or any pro-
ceedings unless the minister, upon due cause being shown, orders that
the by-law be set aside or opened up for reconsideration.

There can be no doubt that the intent of these provi-
sions of sec. 473 is to restrict rather than to extend the
period of one year as fixed by sec. 389. In fact, it might
well be that in some cases the Municipal Commissioner
might withhold his approval in order to give the parties
an opportunity to contest the by-law in the courts within
the one year period.

It is also contended that under the provisions of sec.
473, the Commissioner having granted his approval, the
courts have no jurisdiction to pass upon the validity of
this by-law. This and similar provisions are embodied

(1) (1882) 2 Ont. R. 329.
(2) (1928) 35 O.W.N. 30.

(3) (1917) 27 Man. R. 450
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in municipal Acts to restrict, if not to eliminate, the 1945

"supervisory and paternal jurisdiction" that has been KUCHMA
exercised by the courts over municipal corporations, even RUHAL

when the enactment before the courts *was admittedly MICi-
PALITY OF

within the competence of the municipal corporation, was TACHEi

enacted in good faith and in the public interest. Mere- Estey J.
dith and Wilkinson-Canadian Municipal Manual, 46.

These provisions of sec. 473 do not authorize the muni-
cipality to go beyond the powers granted by the legis-
lature, nor do they permit the municipality to exercise
its powers otherwise than in the public interest and in
good faith. Any other view would enable the municipal
corporation, with the approval of the Municipal Com-
missioner under sec. 473, to enlarge its powers beyond theJ
express intention of the legislature and in effect to nullify
many sections of the same statute. It has always bee I
the function of the courts to pass upon questions of jurisi
diction, good faith and public interest, and legislatured
pass this and similar legislation in the expectation that
the courts will continue to pass upon and determine such
questions.

This construction does not nullify the plain language
of sec. 473, but merely restricts the application. of its
curative provisions to those enactments of a municipal
corporation which are made within the limits of its juris-j
diction, in good faith and in the public interest.

These conclusions, however, do not dispose of the case.
A by-law which has not been passed by a municipal cor-
poration in good faith and in the public interest, when
passed is a nullity, and cannot be changed or made other-
wise by lapse of time, approval, registration or promul-
gation. Canada Atlantic Railway Co. v. Corporation of
the Township of Cambridge (1).

The appellant here contends that the "by-law is not in
the public interest" and further, that the council acted
"in bad faith and through fraud and partiality". The
authorities are clear that the onus of proving these alle-
gations rests upon the applicant. They are equally clear
that if the applicant succeeds in proving these allegations,
the by-law is invalid.

(1) (1888) 15 Can. S.C.R. 219.
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1945 It therefore becomes necessary to examine these pro-
KUCHMA ceedings upon the merits. The road in question was a

V.L highway in the Dominion Government's Survey of West-
MeNix- ern Lands. Since the transfer of the natural resources to
PALITY OF

TACHE the Province, these lands are vested in the Province

Estey . (ch. 148, R.S.M. 1940). The legislature of Manitoba
has by secs. 2 (1) (d) and 450 of The Municipal Act
(ch. 141, R.S.M. 1940) included this road as a highway
and by sec. 456 of the same Act, vested in the municipal
corporations jurisdiction over highways in the following
language:

456. Every municipal corporation shall, subject to the provisions
of "The Goods Roads Act, 1914" and "The Highway Traffic Act" and
the exceptions hereinafter contained, have jurisdiction over the high-
ways within the limits of the corporation.

*Section 459 gives the possession of every highway with-
in the limits of a municipal corporation to that corpora-
tion; and sec. 467 vests in municipal corporations the
authority to close highways, and does not expressly con-
tain any limits thereon material to these proceedings.
This section in part reads as follows:

467. Every municipal corporation may pass by-laws
(a) for opening, establishing, making, preserving, maintaining, im-

proving, repairing, widening, enlarging, altering, diverting or
closing highways within its jurisdiction, and for entering upon,
breaking up, taking or using any land in any way necessary
or convenient for the purposes, subject to the restrictions in this
Act contained, and for preventing and removing any obstruc-
tion upon any such highways.

Beyond the memory of any person now living in the
area people settled in and built their homes along the
Seine River. Their farms, in contrast with those under
the quadri-lateral plan of the prairies, are long and rela-
tively narrow strips extending back from the Seine River
varying distances, approximating one and a half miles.
They constructed a highway along the river which has
no relation to the federal government's surveyed roads.
It is along this river road the public move east and west.
The same scheme of settlement obtains west of the area
in question and also in that immediately north of the
river, but does not obtain eastward in the adjoining muni-
cipality.
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These long farms of the settlers cut across the highway 1945
in question, and, speaking generally, they have been KUCHMA
farming this surveyed highway since they went there; RL
some have even fenced the portion immediately adjoin- MUNICI-

PALITY OFing their farms. The one and a half miles in question TAcHE

have never been improved as a highway and were but Estey J
very slightly if ever used as such.

The applicant purchased land south of the highway
in question in 1924, has been residing there since 1926
and has been the leader, particularly since 1935, in an
effort to have the road opened by the removal of the
fences placed across the highway and discontinuance of
farming operations thereon by the settlers.

Since 1935, the matter has often been before the
council. In that year, a petition was presented to the
council asking that the road be opened. In 1936, the
council passed a resolution asking that the fences across
this road allowance be moved. In 1937, a petition was
presented to the council asking that the road be closed.
In March of 1941, another petition was presented to
Council, asking that the road be kept open. On June
9th, 1941, at the council meeting, both parties were repre-
sented (in fact had often attended and presented their
views on previous occasions), when the council passed a
resolution that the road should be closed on the con-
dition that the adjoining owners purchase the road at
$25 an acre before any action is taken. Finally, on
August 11th, 1941, after having again heard all parties,
and all the members of the council being in attendance,
the by-law, the su'bject of these proceedings, was passed
closing one and a half miles of the road.

This by-law closed the easterly mile and a half and
leaves open the half mile passing westward along the
north of the appellant's property, thereby preserving the
way of ingress and egress that he has always had west-
ward to the north-south highway. It is important to
notice that one cannot travel further westward from
this north-south road because from there on the road has
been closed, the same type of settlement having devel-
oped there as obtains in the area in question. That area
is similarly divided and the residents there use the river
road. These facts, and indeed the evidence throughout
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1945 the proceedings, would indicate that the general public,
KUCHMA apart from those whose lands abut upon this particular

V." two miles, have little if any interest in its use. Of those
MUNICI- whose lands abut upon this part of the highway, a major-
PALITY OF

TACHE ity favour closing the road as provided by the by-law.
Estey J. The learned trial judge felt that the facts of this case

brought it within the decision of In re Knudsen and the
Town of St. Boniface (1). In that case, the by-law was
quashed because it was notpassed in the ubli terest.
There, the by-law closed a street at the instance of a
Mr. Marion, who, along with others, had subdivided an
area into lots and blocks and registered the plan showing
streets and lanes in the subdivision. On the basis of this
plan, Marion sold certain lots. The learned trial judge
states:

I think the purpose of the council in closing and selling the street
was, as indicated by the above, to aid Mr. Marion in retaking the land
comprised in it or obtaining the proceeds of a sale of it.

It was also pointed out that while the municipal corpora-
tion gave as its reason for closing the street that it was
of no public interest and was a cause of useless expense,
it only three months later "passed another by-law to open
a lane where this street ran and to buy the land for the
purpose".

This is sufficient of itself to show that there was something behind
the action of the council in closing the street, and that the by-law now
attacked was not passed in the public interest.

With deference to the learned trial judge, it appears
to me that the facts in the present case are such as to
distinguish it from the Knudsen case (1).

The by-law passed by the Rural Municipality of Tache
in one sense continued what had existed in practice prior
to the present controversy without objection. This con-
troversy arose out of that scheme of settlement which
had obtained there since beyond the memory of any liv-
ing person. The parties affected had taken sides and at
times a show of force had been made. Any compromise
or adjustment suggested by the council had proved to be
of no avail, and therefore the council quite properly con-
cluded that in the public interest it should now deter-

(1) (1905) 15 Man. R. 317.
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mine the question. In doing so, it has effected a com- 1945

promise; it retained Mr. Kuchma's way of ingress and KucHMA
egress to the west and closed the one and a half mile to p a .

the east. MUNICI-
PALITY OP

Upon the question of public interest, courts have recog- TACHE

nized that the municipal council, familiar with local con- Estey J.
ditions, is in the best position of all parties to determine
what is or is not in the public interest and have refused
to interfere with its decision unless good and sufficient
reason be established.

Jones v. Township of Tuckersmith (1); In re Inglis
& City of Toronto (2); Re Mills & City of Hamilton
(3); Hurst v. Township of Mersea (4).

Immediately associated with this question, is the alle-
gation that the council acted "in bad faith and through
fraud and partiality."

It is not contended that the council acted hastily or
without giving all parties an opportunity to be heard.
In fact all parties were heard upon many occasions; even
upon the date of the passing of the by-law on August 11th,
1941, those opposing the closing of the road were heard.
On September 6th, the Secretary-Treasurer of the muni-
cipality advised the applicant that further protests must
be made to the Municipal Commissioner. Further, the
correspondence between the council and the Municipal
Commissioner indicates good faith when, as late as
March 14th, 1942, the Secretary-Treasurer of the muni-
cipality wrote to the Deputy Municipal Commissioner in
part as follows:

There are two sides to this question, one favours the closing of
the road, the other wants it to be left open. At nearly every council
meeting one side or the other comes up and wants this and wants
that.

There is an incident between an official of the muni-
cipal council and the son of the applicant which is
stressed by the appellant's counsel. The conduct of this
official upon that occasion cannot be commended, but
when the question came before the council, his conduct
was not approved. If any conclusion can be drawn from
this incident, it would be that the council was desirous
of pursuing a fair and reasonable course.

(1) (1915) 33 OL.R. 634. (3) (1907) 9 O.W.R. 731.
(2) (1905) 9 OL.R. 562. (4) [19311 O.R. 290.
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1945 Changes with respect to highways invariably assist some
KUCHMA more than others, and often some are adversely affected.

RUA The mere fact that it benefits some and adversely affects
MuNici- others does not determine the question of public interest.

TACHY All of the circumstances must be surveyed. In this case,
Estey J. regard should be had to the scheme of settlement that

obtains in the Municipality of Tache, the limited use of
the highway in question, the fact that the municipality
did not close all of the two miles because of its desire
to leave a way of ingress and egress to and from the
applicant's land, and particularly that this controversy
had continued over a period of years during which the
council has had the question brought before it at the
instance of both groups upon many occasions.

Similar issues were raised in United Buildings Corpora-
tion, Ltd. v. City of Vancouver (1). There, upon the peti-
tion of the Hudson's Bay Company, the Corporation of the
City of Vancouver closed a portion of a public lane. Some
of the people affected opposed it and others supported it.
It was contended that the closing of the lane was not in
the interest of the public but was solely in the interest
of the Hudson's Bay Company. Accusations of P&?l faith
were made against the council. The case eventually went
before the Privy Council where the action of the Vancou-
ver council was upheld. Lord Sumner, at p. 350, states:

It is easy, especially for those who conceive themselves to be
sufferers by it, to suspect and to suggest and even to argue with some
plausibility that such a transaction cannot have been carried through
without some improper or sinister motive on the part of those members
of the corporation who voted for it, and in this case all who were
voting; and, since opinions differed on this question in the Court below,
their Lordships freely recognize that it might bear one aspect or the
other, but judging it, as they must do, upon a judicial survey of the
whole proved materials, with the experience of men of the world and
the full persuasion that such a charge must be proved by those who
make it, their Lordships are unable to differ from the opinion of those
members of the Court below who held that the transaction was free from
impropriety or bad faith.

Again at p. 353:
But though the operation of a by-law benefits one or more per-

sons more than others, it does not follow that by enacting it a cor-
poration must be taken to "give any bonus" within the Municipal

Act, 1906, sec. 194, nor can a by-law be said to be outside the powers

(1) [1915] A.C. 345.
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conferred by sec. 125 of the Vancouver Act, 1900, merely because 1945
steps taken in the public interest are accompanied by benefit speci-
fically accruing to private persons. KUCHMA

RunAL
See also Re Howard and City of Toronto (1). MUNICI-

PALITY OF
In my opinion, the evidence does not establish that TACHE

the members of the Council of the Rural Municipality Estey J.
of Tache have acted either "not in the public interest"
or "in bad faith and through fraud and partiality."

On behalf of the applicant, it was pressed that the com-
mon law rule is "once a highway, always a highway".
However much that may be, we are dealing with statu-
tory provisions that, subject to the limitations imposed
by law, vest the power to close the highways in the
municipal corporations. These statutory provisions super-
sede the common law and cannot be repealed or amended
by the court.

It is further alleged that the by-law in question is in-
valid because sec. 468 is not complied with, in that the
by-law does not contain a provision for compensation nor
some other convenient way of access to the applicant's
land:

468. No municipal corporation shall close up any original road
allowance or highway, legally established, whereby any person will be
excluded from ingress or egress to and from his lands or place of resi-
dence over such highway, unless in addition to compensation it also
provides for the use of such person some other convenient way of
access to his lands or residence.

The learned trial judge states as follows:
It does not seem to me that the exclusion from ingress or egress

provided against by that section has to be absolute before it applies.

With deference to the learned trial judge, it appears to
me that the essential purpose of the section is to preserve
to the occupant a way of ingress and egress, and if the
closing of a highway by the municipality means that the
occupant "will be excluded from ingress or egress", then
and in that event only must "some other convenient way
of access" be provided. If, as in this case, the closing of
the road to the east left the road to the west open, and
this latter provided ingress and egress, then the occupant
cannot successfully contend that within the meaning of
the section he "will be excluded from ingress or egress."

(1) (1928) 61 OL.R. 563.
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1945 In White v. The Rural Municipality of Louise (1),
KUCHMA upon an application to quash a by-law, the corresponding

V. section of an earlier Manitoba statute was reviewed andRURAL
MuNci- Taylor C.J., at p. 237 states as follows:

PALITY OF Reading that section as it stands, it seems to me the reasonable
-H construction is, that it is only where a person would be, by the closing

Estey J. of the road, excluded from all ingress and egress to or from his land,
- that he can demand some other convenient road or way of access.

A similar view is expressed in Re The Credit Foncier
Franco-Canadien and The Village of Swansea (2), where
Robertson, C.J.O., states at p. 56:

It is only when the "effect of the by-law will be to deprive any per-
son of the means of ingress and egress" that the subsection applies.
It seems that it is plain when the statute speaks of the means of ingress
and egress what is contemplated is a property having only one means
of ingress and egress, and of that one means the land-owner will be
deprived by the by-law

Exception is taken that no compensation was paid nor
provision made therefor in the by-law. The question is
dealt with in the cases already cited, and it appears to
be well established that compensation need not be dealt
with in the by-law itself. The omission to do so does
not affect the rights of the applicant with respect to any
claim that he may have for compensation.

The applicant further alleges that the by-law was ap-
proved by the Municipal Commissioner in bad faith and
through collusion with the said council. The learned trial
judge upon this point states:

Although counsel for the applicant in speaking of the failure of the
Commissioner to give them that opportunity was critical of the later
attitude of the Commissioner, I think it was probably only by an
oversight that they were not given a chance to make further presenta-
tion to him of their case.

The learned judge then proceeds to hold:
In my opinion it is clear from the evidence, and especially from

Ex. 30, that the Commissioner gave final approval only on the under-
standing that the council had committed itself to making the alter-
native road passable in accord with the condition which he had attached
from the first.

This refers to a road south of section 35. This point is
covered by correspondence, the relevant portions of which
are as follows:

On June 9th, 1942, the Secretary-Treasurer of the
municipality wrote to the Municipal Commissioner in
part as follows:

(1) (1891) 7 Man. R. 231.
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At its meeting held yesterday, June 8th, the Council passed the 1945
following motion: K nMA

Winther-Legal: "That this Council refuse to open (that is cut the V.
brush and grade the road) the mile of road between Sections 26 and RURAL

35-8-5 because of the cost of such opening and of the building of a MUNIcI-
PALITY OF

bridge over the Desorcv Coulee." TACHE
Carried unanimously.

Estey J.
On July 18th, the Secretary to the Minister wrote to the -

Secretary-Treasurer of the municipality in part as follows:
I believe that at the time the Reeve visited at the office, the Min-

ister agreed to approve of the by-law providing the Municipality opened
an alternative road and had another vote of the Council on the by-
law. Failing this he did not see how he would be justified in closing
the present road.

On July 23rd, 1942, the Secretary of the municipality replied
to the Secretiry to the Municipal Commissioner in part as
follows:

My letter of June 9th, which you must have, gives you the reaction
of the Council.

On August 11th, the Secretary of the Municipality wrote
to the Municipal Commissioner in part as follows:

As for the road south of 35-8-5 it is clear that there may be a request
at any time to make it passable. Being a section road it is legally opened
and on request of some ratepayers the Council will have to make it pass-
able. This was pointed out to Councillor Reimer at yesterday's meeting.
Naturally if there is no request for this on the part of the ratepayers,
the Council will not proceed on its own.

A perusal of this correspondence, with deference, leads
me to the conclusion that the Commissioner approved of
this by-law on September 3rd, 1942, with full knowledge
of the position of the municipality with respect to the
road south of section 35.

The finding of the learned trial judge, the fact that
the Commissioner accorded to the parties an opportunity
to be heard, inspected the premises and obviously en-
deavoured to assist in the solution of this controversy,
disposes in his favour of any question of bad faith or
misconduct on his part. There is no evidence that sug-
gests any collusion whatever between the council and
the Municipal Commissioner.

It has been suggested that the approval of the Lieu-
tenant-Governor in Council under sec. 7 (1) of The Mani-
toba Expropriation Act, R.S.M. 1940, ch. 68, in addition
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1945 to the proceedings taken herein was necessary in order to
KUGHMA make the by-law valid. This section provides as follows:

V. 7. (1) Where any highway is not required as such, the Lieutenant-
RURAL

MUNICI- Governor-in-Council may, on the report and recommendation of the
PALITY OF minister, by order-in-council, close and stop up such highway or any por-

TAcHE tion thereof.

Estey J. (2) A certified copy of the order-in-council shall be registered in the
- registry office or land titles office for the registration district or land

titles district in which the highway is situated.

With great respect to the learned judge who holds that
view, a perusal of this section, in my opinion, indicates
that the province is there providing a method of closing
highways (not required as such) of its own initiative
and without any consultation with the municipalities.
One can quite understand the reason for this and there-
fore it has no application to proceedings such as are con-
sidered in this case.

In my opinion, this appeal should be dismissed with
costs.

RAND J.-I concur in the result.

Appeal dismissed with costs.

Solicitors for the appellant: Stubbs, Stubbs & Stubbs.

Solicitor for the respondent: J. T. Beaubien.
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CANADIAN NATIONAL (WEST] 1944
INDIES) STEAMSHIPS LIM- APPELLANT; .'' Nov. 7,8
ITED (DEFENDANT) ...........

1945
AND

) *Feb. 6
CANADA AND DOMINION SUGAR RESPONDENT..*Fb6

COMPANY LIMITED (PLAINTIFF)..

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA,

QUEBEC ADMIRALTY DISTRICT

Shipping-Claim for damaged cargo-Estoppel-Cane sugar bags stored
in old open wharf-In bad condition before loading-Bill of lading-
Goods shipped "in apparent good order and condition"-Margin nota-
tion "Signed under guarantee to produce ship's clear receipt"-Whether
shipowner prevented from proving bad conditions of goods-Proper
stowage of cargo on ship-Examination on discovery-Transcription
merely returned to trial court and deposited before judge-Should be
disregarded before this Court.

The respondent company, by a written contract dated January 25th, 1938,
purchased through brokers from B. & Co., who also acted as agents
for the appellant company, 1,150 long tons of raw cane sugar, which
were to be shipped to Montreal by the ship Colborne owned by the
appellant company. The bags of cane sugar came from various plan-
tations and were stowed in tiers on an old wooden public wharf in
Georgetown, British Guiana. The wharf was built on piles and with
large seams between the planks which in places were broken; the
height of the wharf over the water at high tide was two to three feet
at the cap of the wharf and within a few inches at the end of the
foreshore; there was a corrugated iron roof, but otherwise it was an
open wharf; the front end of the bags came to the edge of the roof,
but were not otherwise protected. The bags had been on the wharf
for from four to nine weeks when the Colborne proceeded to the
wharf to load. The season of 1938 had been unusually wet, as a
result of which and of the condition of the wharf about twenty-five
per cent. of the bags were in bad condition, some being stained and
some torn and re-sewn, when the loading begun on June 12th and was
concluded late on the 13th or early in the morning of the 14th.
The stained bags were stowed and scattered all over the four hatches.
The ship was seaworthy in every respect, as the trial judge found.:
As the bags were loaded, a tally was kept by representatives of B. &
Co., the shippers-sellers, and the results of the tally were noted on
a sheet which was dated at the top June 10th and addressed to the
Colborne. That document was endorsed, on June 13th, by the chief
tally clerk: "Correct. Many bags stained, torn and re-sewn", that
signature was followed by that of the chief officer of the ship and,
at the very bottom, was stamped the signature of B. & Co. as agents
for the appellant. A received for shipment bill of lading, dated June
13th, was issued by the appellant through its agents B. & Co., stating
that the appellant had received "in apparent good order and condi-
tion "from B. & Co. for shipment 10,350 bags of cane. sugar; and in
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250 SUPREME COURT OF CANADA [1945

1945 the margin appeared the stamped notation: "Signed under guarantee
to produce ship's clean receipt." The Colborne arrived at Mont-

NADIAN real on July 3rd, where, upon usual examination by the Deputy Port
(WEST Warden and after chemical analysis, it was ascertained that the cargo

INDIES) was damaged and that one-third of the bags were badly stained. The
STEAMSHIPS respondent company then sued the appellant company for damages

LTD. and based its claim on two grounds: first, that the appellant wasV.
CANADA AND estopped from relying upon the true facts by reason of its own state-
DoMINION ment in the bill of lading that the cargo was in apparent good order
SUoAR Co. and condition when received for shipment; and, secondly, that in any

event the cargo was improperly stowed in that wet bags were
mixed with dry bags, which consequently damaged what otherwise
would have been sound cargo. The appellant company contended
that there was no unqualified statement in the bill of lading that the
sugar was shipped in apparent good order and condition, upon which
the respondent company could, or did, rely; and also contested the
second ground of action raised by the respondent. The trial judge
held that a clean bill of lading had been issued by the appellant at a
time when the actual condition of the goods was known and that the
appellant was estopped from setting up that the goods were not in
good order and condition; he found the appellant company responsible
for the damaged condition of the bags and directed a reference to deter-
mine the quantum of damages. The appellant company appealed
to this Court.

Held that the shipowner, the appellant company, under the circum-
stances of this case, was not estopped as against the holder of the
bill of lading, the respondent company, from proving that the bags
were not in good condition when shipped. More specially, the
effect of the stamped notation on the bill was that the bill contained
a qualified statement as to the condition of the goods and the
first element in estoppel was therefore lacking. But, even if the
bill could be construed as containing an unqualified statement, the
respondent never relied on it. Silver v. Ocean Steamship Co. ([1930]
1 K.B. 416) disc.

Held, also, that the cargo was properly stowed and that, in any event,
even if the stowage was improper, the stained wet bags did not
damage what otherwise would have been sound cargo.

An officer of the respondent company was examined on discovery on
behalf of the appellant. A transcription of the examination was
returned to the trial court and deposited on the judge's desk with
other papers. The only use made of it was a reference to it by
counsel for the appellant in a written argument after the closing
of the evidence. Later, when settling the case for this Court,
the trial judge, upon an application by the appellant, allowed the
inclusion of the examination in the case.

Held that the examination on discovery should be disregarded by this
Court.

Per The Chief Justice and Kerwin, Taschereau and Estey JJ.:-The
mere fact of the transcription of such examination being returned
to the trial court and deposited before the judge did not make
it evidence. Under Rule 75 of the Rules in Admiralty, only such
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parts of an examination for discovery as are actually read at the 1945
trial become part of the record. Also, in an Admiralty case in the

CANADIAN
Exchequer Court of Canada, article 288 of the Quebec Code of NATIONAL
Civil Procedure does not apply although the action was commenced (WEST
and tried in that province. INDIES)

STEAMSaPS
Per Kellock J.:-The examination on discovery has not been put in I/D.

at the trial; and, under the provisions of section 68 of the Supreme V.
Court Act, there is nothing which authorizes a judge settling the CANADA AND

DOMINION
case to include items which do not form part of the proceedings SUGAR Co.
in the court below. LTD.

The appeal should be allowed and the respondent company's action
dismissed.

APPEAL from the judgment of the Exchequer Court of
Canada, Quebec Admiralty District, Cannon J., maintain-
ing the respondent company's action for damages to cargo
and ordering the usual reference, with the assistance of
merchants, to establish the quantum of the respondent
company's damages.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

Lucien Beauregard K.C. for the appellant.

C. Russell McKenzie K.C. for the respondent.

The judgment of the Chief Justice and of Kerwin, Tas-
chereau and Estey JJ. was delivered by

KERWIN J.:-This is an appeal by the defendant, Cana-
dian National (West Indies) Steamships Limited, from a
judgment of the District Judge in Admiralty for the
Quebec Admiralty District of the Exchequer Court of
Canada which declared that the ,respondent plaintiff,
Canada and Dominion Sugar Company Limited, was
entitled to damages, ordered an accounting with the as-
sistance of merchants, and condemned the appellant to
pay such damage with interests and costs. The respondent
sues as the owner of a cargo of sugar and as the holder of a
bill of lading issued by the appellant covering the cargo
shipped on board the appellant's steamship Colborne at
Georgetown, British Guiana, for carriage to Montreal.

By a written contract, dated January 25th, 1938, the
respondent purchased through brokers from Booker Bros.,
McConnell & Co. Ltd., 1,150 long tons of Demerrara raw
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14 cane sugar to be shipped to Montreal by the SS. Colborne,

CANADIAN or substitute boat, scheduled to sail on or about June 16th,
NA"ON 1938. Other terms requiring consideration will be referred

INDIES) to later. To fulfil its contract, Booker Bros., McConnellSTFIMSHU'S
D. & Co. Ltd. secured bags of Demerrara raw cane sugar from

V. various plantations. Some came by estate punts down the
DomimoN tidal Demerrara river, a distance of about eight miles, and
SUGAR Co.

IJfD. others by estate sailing punts along the Atlantic coast, a
Kerwin J. distance of from twelve to one hundred and sixty miles.

- The bags were stowed in tiers on an old wooden public
wharf in Georgetown known as Garnett's, built on piles and
with large seams between the planks which in places were
broken. The height of the wharf over the water at high
tide was two to three feet at the cap of the wharf and with-
in a few inches at the end of the foreshore. There was a
corrugated iron roof but otherwise the wharf was an open
one. The front ends of the bags came to the edge of the
roof. The bags had been on the wharf for from four to
nine weeks when, on the 12th June, 1938, the Colborne pro-
ceeded to the wharf to load.

The season of 1938 had been unusually wet in British
Guiana as a result of which and of the condition of the
wharf many of the bags (about twenty-five per cent. of the
total, according to Leslie, the ship's mate) were in bad con-
dition when the loading commenced. As the bags were
loaded into the ship, a tally was kept by Hinckson, the
Chief Tally Clerk of the shippers-sellers, and his assistants.
The sellers were also the agents for the appellant. The
results of the tally were noted on a sheet which is dated
at the top June 10th, 1938, and addressed to SS. Colborne:-

Please receive on board the following packages, ex. Garnett Wharf.

Then follows the plantation marks with the number of bags
from each plantation, and showing that 10,348 bags were
destined for the respondent in Montreal. There were also
1,716 bags for another consignee and after the total of
12,064 appears the following:-

Correct. Many bags stained, torn and re-sewn.
J. Hinckson

Tally Clerk 13/6/38
a/c Booker Bros., McConnell & Co. Ltd.

A little further down, the mate of the ship signed as
follows: "Leslie c/o".

252
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At the very bottom of the document is stamped:- 1945
Booker Bros., McConnell & Co. Ltd. CANADIAN

Agents, Canadian National Steamships. NATIONAL
(WEST

Attention is drawn to the fact that the original of this sheet INDIES)
STEAMSHIPS

shows that it is dated the 13th of June and not the 12th, ITD.
and this is confirmed by the evidence of Hinckson taken CANADA AND
on commission. The master of the ship, referring to the DOMINION

SUGAR CO.ship's log or scrap log, testified at the trial that this was s .
the last cargo loaded at Georgetown and that the ship Kerwin J.
left Garnett's Wharf at 4.26 a.m. on June 14th, 1938, to -

go to sea. From this I take it that the loading was con-
tinued until late on the 13th or early in the morning of
the 14th of June.

A received for shipment bill of lading was issued by
the appellant through its agents, Booker Bros., Mc-
Connell & Co. Ltd. The practice of shippers in George-
town was to have received for shipment bills of lading
ready to go by mail on the ship carrying the cargo, and
where the ship, as in this case, sailed in the early morn-
ing hours, the mail at the post office would close about 5
p.m. on the previous day. The bill of lading in ques-
tion bears date June 13th and while C. M. F. Bury, a
merchants' attorney in the employ of Booker Bros.,
McConnell & Co. Ltd., testified in his evidence, taken on
commission, that the sugar was on board before the bill
of lading was issued, it appears to me, considering all the
other admissible evidence in the record, that this cannot
be so and that the appellant was correct in alleging in
its statement of defence that the bill of lading was signed
before the sugar was received on board the Colborne.
In the view I take of the legal position of the parties, this
is perhaps immaterial but I mention it because the trial
judge stated that the present appellant staked its whole
case on a well-recognized practice of the shipping trade
in British Guiana under which a clean bill of lading is
issued in order to expedite matters prior to loading of the
goods and subject to the later issuance of a ship's receipt
on which is noted the actual condition of the goods. The
learned trial judge also states that the mate's receipt
was issued and signed on the 12th of June, but, as has
been shown above, the actual date was the 13th. He then
finds that a 'clean bill of lading was issued on the 13th of

S.C.R.] 253
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1945 June and after the actual conditions of the goods was
CANADIAN known. In his factum, counsel for the appellant states
NAION that he did not, and does not, rely only on the one ground(WEST
INDIES) mentioned by the trial judge. As a niatter of fact the

STEAMSHIPS
EA factum assumes that the bill of lading was signed after
V. the cargo had been received on board the Colborne. I

CANADA AND
DOMINION have already indicated my reasons for considering that
SUGAR CO.LaC. this did not occur but, however that may be, the appellant

r ~is entitled to succeed on other grounds.
J. The respondent bases its claim to succeed in its action

on two grounds: (1) That the appellant was estopped
to deny its own statement in the bill of lading that the
cargo was in apparent good order and condition when
received for shipment: (2) That the cargo was impro-
perly stowed in that wet cargo was stowed with dry cargo,
which consequently damaged what otherwise would have
been sound cargo. I deal with these contentions in order.

The bill of lading states that the appellant had re-
ceived in apparent good order and condition from Booker
Bros., McConnell & Co. Ltd., for shipment in the steam-
ship Colborne, 10,350 bags of Demerrara raw can sugar
but in the margin appears the stamped notation: "Signed
under guarantee to produce ship's clean receipt."

Clause 27 of the bill of lading reads as follows:-
In cases where the clean Bills of Lading are signed, subject to Mate-

receipt, the Consignee and/or Consignor to be bound by any nota-
tions and/or exceptions on such Mate's receipt, as though the notations
and exceptions had been placed on the Bill of Lading itself, it being
recognized that clean Bills of Lading have been surrendered before the
exceptions (if any) were known, in order to facilitate the business of
the shipper or other party directly interested in the goods.

The "Mate-receipt" is the same as the "ship's * * *

receipt" mentioned in the marginal note.
The appellant contends that there was no unqualified

. statement in the bill of lading, that the sugar was shipped
in apparent good order and condition, upon which the
respondent could, or did, rely. The evidence of W. F.
Rowell at the trial shows that when he took up the bill
of lading and other documents in Montreal, on behalf
of the respondent, he saw the notation stamped in the
margin of the bill of lading. The effect of that notation
is that there was no such statement contained in the
document, and the first element in estoppel is therefore
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lacking. In this aspect of the matter, clause 27 of the 1945

bill of lading may be disregarded whereas, in my view CANADIAN

of the time at which the bill was signed, it serves to (AENA

strengthen the same conclusion. INDIES)

In this connection the respondent relies upon Rules LT.

3 and 4 of Article 3 of the Rules scheduled to the Car- C A
CANADA AND

riage of Goods by Sea Ordinance of British Guiana, which DOMINIoN
SUGAR CO.is admitted to be the same as the Canadian Water Car- s Tc.

riage of Goods Act, 1936, and scheduled Rules. So far -

as material these read as follows:- Kerwin J.
3. After receiving the goods into his charge, the carrier, or the master

or agent of the carrier, shall, on demand of the shipper, issue to the ship-
per a bill of lading showing among other things,

(c) the apparent order and condition of the goods.
4. Such a bill of lading shall be prima facie evidence of the receipt

by the carrier of the goods as therein described in accordance with para-
graph 3 (a), (b), and (c).

There would appear to be no question but that the issu-
ance of a received for shipment bill of lading complies
with the Rules because by Rule 7 of Article 3, the car-
rier, master or agent of the carrier, shall, if the shipper so
demands, issue to him a "shipped" bill of lading. If the
bill of lading as actually issued did not comply with the
Rules,. the shipper was entitled to demand one that would.
That, I think, is the only relevant effect of non-compliance
with the Rules so far as a bill of lading is required to show
the apparent order and condition of the goods, where the
document is accepted by the shipper. I assume, without
deciding, that the bill of lading in this case did not comply
with the Rules in that respect. It is unnecessary to con-
strue Rule 3 of Article 3 or to express any opinion as to the
decision in Silver v. Ocean Steamship Co. (1), except that
I agree that prima facie, Rule 4 of Article 3,
has not the effect of allowing the ship-owner to prove that goods which
he has stated to be in apparent good order and condition on shipment
were not really in apparent good order and condition as against people
who accepted the bill of lading on the faith of the statement contained
in it.

There was no statement that the goods were received in
apparent good order and condition but, even if the bill of
lading could be construed as containing such a statement,
the respondent never relied on it. It is true that Mr.

(1) [19301 1 K.B. 416.
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1945 Rowell states he relied on it but it appears that the con-
CANADIAN tract for the sale and purchase of the cargo is in a standard
NATIONA, form generally used by the respondent, and, later ini his(WESTgeeal by rsodna,

INDIES) evidence, Mr. Rowell testified that the respondent always
STAuMHPS.

ID. chose to pay for cargo shipped in accordance with such
VA a contract as sound, relying upon the policies of insur-

CANADA AND
DonmIoN ance taken out by the sellers and sent with the bill of
Sa Co. lading and other documents. The contract here, as was
Kerwin J. usual, after providing for the price per pound, stated

- that it was on a basis of 96 per cent. average outturn
polarization. Polarization was explained in the evidence
as a test which is made in order to determine the amount
of sugar present in raw sugar. The name apparently
comes from the polariscope, the practical working of
which is based upon the property of sucrose to rotate a
ray of polarized light to the right, and the greater to the
right the greater the concentration.

The agreement further provided that samples were to
be drawn, at the time and place of discharge from ocean
carrier, by the buyers and sellers, and that three tests
were to be made of each sample, one by the sellers'
chemist, one by the buyers' chemist, and one by the New
York Sugar Trade Laboratory, the average of the two
nearest tests to be taken as a final test. Settlement was
to be made on the accepted average polarizations with
an allowance of *025c. per pound per degree above the
selling basis up to 99, or -05c. per pound per degree below
the selling basis down to 94, and -075c. per pound per
degree below 94 per cent. down to 93 per cent.; fractions
in proportion, but no sugar was to be delivered below
93 unless on discount terms mutually satisfactory to buy-
ers and sellers. Polarization in excess of 99 was to be
regarded as 99. Payment was to be made in Montreal in
Canadian currency for 95 per cent. of provisional invoice
amount on account on presentation of shipping docu-
ments in Montreal, and any balance to be paid after
final settlement of weights and tests. Complete Cana-
dian documents, in triplicate, were to accompany bills
of lading. There was a marine insurance clause reading
as follows:-

Marine Insurance from shore to shore, including risk of lighters
at ports of loading and discharge, to be effected by Sellers on usual
W.PA. terms including Lloyd's Institute clauses, for invoice amount
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plus 5 per cent.; any sum insured in excess to be for Seller's account 1945
and benefit. In the event of any low test being attributable to *--

damage during the transit insured and directly caused by one of the NATIN

perils insured against in the policy, Sellers to have full rights under (WEST
the Marine Insurance policy to collect total depreciation in value for INDIES)

their own account, unless Buyers take such damaged sugar at full STEAMSHIPS

value of sound sugar. Any claim for loss in weight and/or return of LTD.V.
premium is to be for Sellers' account. CANADA AND

DOMINION
It will be noticed that by this clause insurance was to SUGAR Co.

be provided for both parties and that in the event of
any low test being attributable to. damage during the Kerwin J.

transit insured and directly caused by one of the perils
insured against, the sellers were to have full rights under
the policy to collect total depreciation in value for their
own account unless buyers take such damaged sugar at
full value of sound sugar. As I have already stated, the
respondent, as buyer, always accepted cargoes as sound
sugar. It is quite true that the bill of lading and other
documents were produced before the ship arrived at
Montreal and, and in accordance with the contract, 95
per cent. of the pro forma invoice was paid before the con-
dition of the goods upon discharge could be known but
it is perfectly clear that the respondent so acted because
of its usual practice and because of its knowledge that
there were always stained and wet bags in shipments of
Demerrara raw cane sugar.

The trial judge made no finding as to the second claim
advanced by the respondent, which is based upon Rule
2 of Article 3:-

2. Subject to the provisions of Article IV, the carrier shall properly
and carefully load, handle, stow, carry, keep, care for and discharge the
goods carried.

In the early stages of the trial some confusion arose as
to what was meant by the terms "wet", "stained", "drip-
ping wet", but that was cleared up satisfactorily with the
result that it appears that no dripping wet bags were
allowed on the boat, and the ship's officers followed the
usual practice in stowing wet and stained bags of cargo
next to dry bags. If it were a bad practice, the mere fact
that it had been long followed would not, of course,
validate it but even Mr. Hayes, called in rebuttal by the
respondent, admitted that there were stained bags of
sugar in every cargo and that the usual practice was a

S.C.R.] 257



SUPREME OOURT OF CANADA

1945 proper one and that he did not know, in this case, the
CANADIAN proportion of stained bags which were wet. It may be

AENAL added that at the trial an attempt was made to show that
INDIES) the goods were damaged in transit by salt water but this

STEAMSHIPS
LD. attempt failed. It was shown that Demerrara raw cane

CANA AND sugar always contains a proportion of salt, and the pre-
DOMINION ponderance of the expert evidence is that the proportions
SUGAR CO.

ImD. at the commencement and end of the voyage were the
erwin J. same. All precautions were taken and from the time the

ship received the cargo, the latter was not touched by
water. Mr. Jacobs, an expert called by the respondent,
places the proportion of damaged sugar upon unloading
at Montreal at about the same as Leslie when the bags
were being put on board the ship. The proper finding is
that the cargo was properly stowed and that, in any event,
even if the stowage were improper, the stained wet bags
did not damage what otherwise would have been sound
cargo.

I desire to make it clear that I have disregarded the
examination for discovery of Mr. Rowell. The mere fact
that a transcription of this examination was returned
to the Court and was deposited on the trial judge's desk
with the other papers, did not make it evidence. Rule
75 of the General Rules and Orders. Regulating the Prac-
tice and Procedure in Admiralty Cases in the Exchequer
Court of Canada is as follows:-

75. Any party may, at the trial of an action or issue, use in evi-
dence any part of the examination on discovery of the opposite party;
but the Judge may look at the whole of the examination, and if he is
of opinion that any other part is so connected with the part to be so
used that the last mentioned part ought not to be used without such
other part, he may direct such other part to be put in evidence.

This means that only such parts of an examination for
discovery as are actually read at the trial become part
of the record. It is only then that counsel for the oppo-
site party knows what is being offered as evidence and
has an opportunity of suggesting that explanatory ques-
tions and answers be added. There is no basis for the
suggestion that in an Admiralty case in the Exchequer
Court of Canada, commenced and tried in Quebec, Article
288 of the Quebec Code of Civil Procedure applies so as
to make an examination for discovery part of the record
and evidence without any other formality.
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The appeal should be allowed and the action dismissed, 1945

with costs throughout. CANADIAN
NATIONAL

KELLOCK J.:-This is an appeal by the defendant from (WE8T
INDIES)

a judgment of Cannon J., District Judge in Admiralty STEAMSHIPS

for the Quebec Admiralty District of the Exchequer Court .
of Canada, pronounced the 9th day of June, 1944 in CANADA AND

DoMINION
favour of the plaintiff, in an action for damages in respect SUGAR CO.
of certain sugar carried in one of the appellant's steam- LTD.

ships from British Guiana to Montreal. The facts as Kellock J.

found by the learned trial judge are, in part, as follows:
On the 25th of January, 1938, the respondent entered into a contract

with Messrs. H. E. Hodgson and Company Limited, brokers, whereby
these brokers sold to the respondent for the account of Messrs. Booker
Bros., McConnell & Company Limited, of Demerara, British Guiana,
eleven hundred and fifty tons of sugar to be shipped by the R.M.S.
Colborne, propery of the defendant, for delivery in Montreal. The ship
arrived at Demerara on the 11th of June, 1938, and on the following day
proceeded to load the raw sugar in question from a wharf known as Garnett's
wharf. Booker Bros., McConnell & Company Limited, the sellers of the sugar,
were also acting as steamship's agents for R.M.S. Colborne. The bags of
sugar cane came from various plantations; some had come by estate
punts down the Demerara River; others had come by estate sailing punts
along the Atlantic Coast, a distance of from 12 to 160 miles. Garnett's
wharf is a wooden wharf built on piles; the wooden flooring is old, there
are large seams between the planks which are broken in places. The
height of the wharf over the water at high tide is perhaps from 2 to 3
feet at the cap of the wharf and within a few inches at the foreshore end.
There is a corrugated iron roof, but otherwise it is an open wharf. The
bags were stowed in tiers which would come to the edge of the roof. The
front ends of the bags were not otherwise protected. These bags had
been lying on the wharf for a period extending from four to nine weeks.
All these facts were established by the witnesses who were heard upon
rogatory commission. The season of 1938 had been unusually wet, and
many of the bags were in bad condition when the loading began on the
afternoon of June 12th and was concluded on June 13th. There were five
tally clerks present at the loading, besides the ship's Officers. All these
clerks and officers testified that a great number of the bags which were
loaded were stained, some were torn and re-sewn. All the stained bags
were stowed and scattered all over the four hatches as they came on
board the ship. After the cargo was loaded, the hatch covers were put
on, and three good tarpaulins were placed over the hatch covers, properly
secured and made water tight. The ship was seaworthy in every respect.
Before the cargo had been taken in the hold, it was examined and found
dry and in good condition, and fit to receive cargo. The trip was un-
eventful, and good weather was enjoyed all through the voyage. The
Colborne finally arrived in Montreal on the 3rd of July. The Deputy
Port Warden made the usual examination of the hatches, noticed that
there were signs of slight sweating. He found that there were stained
bags throughout the stowage. Upon examination, and after chemical
analysis, it was conclusively found that the cargo of sugar was damaged
and one-third of the bags were badly stained.
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1945 A document bearing date at the top June 10th, 1938 and
CANADIAN known as a ship's receipt or mate's receipt was made out
NATONAL by Messrs. Booker Bros. as agents of the appellant. This
INDIES) document is in the form of a request directed to the ship

S I/M to receive on board the sugar which is therein described,

CANA AND namely, 10,348 bags destined for the respondent and a num-
DOMINION ber of other bags destined elsewhere. This document is
SUG CO. endorsed

Correct-Many bags stained, torn and re-sewn. Signed J. Hinckson
Kellock J. 13.6.38 Tally Clerk.

Hinckson was the chief tally clerk in the employ of Booker
Bros. His signature is followed by that of one Leslie, the
Chief Officer of the ship. My brother Kerwin has pointed
out that the printed appeal case erroneously shows "12.6.38"
instead of "13.6.38". Hinckson, in his evidence, estab-
lishes that the 13th is the correct date, as an inspection
of the original document itself shows. The appellant in
its factum adopts this error as does the learned trial
judge in his judgment.

On the 13th of June, Messrs. Booker Bros., McConnell
and Company Limited issued a bill of lading, in which
they acknowledged receipt for shipment of 10,350 bags of
Demerara Royal Cane Sugar "in apparent good order and
condition." This bill of lading they signed as agents for
the appellant. The bill contains in its margin the fol-
lowing endorsement-"Signed under guarantee to pro-
duce ship's clean receipt". Among the printed conditions
is the following:

27. In cases where the clean bills of lading are signed, subject to
Mate-Receipt, the consignee and/or consignor to be bound by any nota-
tions and/or exceptions on such Mate-Receipt as though the notations
and exceptions had been placed on the bill of lading itself, it being
recognized that clean bills of lading have been surrendered before the
exceptions (if any) were known, in order to facilitate the business of
the shipper or other party directly interested in the goods.

The learned trial judge, on his view of the. facts that the
ship's receipt was dated prior to the bill of lading, held
that the latter part of condition 27 rendered the condi-
tion inapplicable in the circumstances and came to the
conclusion that the bill of lading was a "clean" bill, and
the appellant was estopped from setting up that the goods
were not in good order and condition when shipped. He
accordingly held the appellant responsible for the dam-
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aged character of the sugar on its arrival in Montreal. 1945
A reference was directed to determine the quantum of CANADIAN

damage. NATIONAL
(WEST

The respondent resists the appellant's attack upon the INDIES)

judgment on the grounds upon which it was decided, and sTEDHIPS
also upon the further ground that, in any event, wet bags v.

CANADA ANDwere stowed with dry bags by reason of which the latter cADINION
were damaged. SUGAR CO.

I read the reasons of the learned trial judge as a finding
that the damage of which the respondent complains was Kellock J.

not due to anything which occurred during the voyage,
but that it existed at the time the sugar was placed on
board the'ship. The question of stowage was not dealt
with in the judgment below, and there is no finding as to
how far, if at all, the method of loading caused further
damage. In my opinion, the finding of the learned trial
judge is amply supported by the evidence, which satisfies
me that, insofar as the shipment of sugar had moisture in
it at the time of its arrival at Montreal, that moisture had
existed in the bags of sugar prior to shipment. All the evi-
dence points to the accuracy of the evidence of Captain
Murray, the Deputy Port Warden of the city of Montreal
that, apart from evidence of slight sweat on the opening
of the hatches, which did not "amount to any damage", no
water had entered any of the holds at any time.

The respondent's contention then is that the appellant is
estopped from relying upon the true facts, by reason of the
statement with which the bill of lading begins, that the
goods were received in apparent good order and condition.
To quote from the judgment of Lord Russell of Killowen
in Nippon Menkwa Kabushiki Kaisha v. Dawson's Bank
Limited (1).

Estoppel is not a cause of action. It may (if established) assist the
plaintiff in enforcing a cause of action * *. * by preventing a defen-
dant from asserting the existence of some fact, the existence of which
would destroy the cause of action. It is a rule of evidence which comes
into operation if (a) a statement of the existence of a fact has been made
by the defendant or an authorized agent of his to the plaintiff or some-
one on his behalf (b) with the intention that the plaintiff should act
upon the faith of the statement and (c) the plaintiff does act upon the
faith of the statement.

The bill of lading contained not only the opening words
already mentioned but also condition 27 and the endorse-
ment set out above. When the respondent inspected it at

(1) (1935) 51 LL. L.. 147, at 150.
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1945 Montreal before taking it up, it had no information as to
CANADIAN whether or not the bill of lading had been issued before
NATIONAL the ship or its agents were aware of the facts contained in(WEST

INDIES) the notation on the mate's receipt. I think anyone in the
sTEMS position of the respondent, inspecting the bill of lading

v. without the information to which I have referred, would
CANADA AND
DOMINION take from it by reason of the endorsement "Signed under
SUaG CO. guarantee to produce ship's clean receipt", that the bill of

LD lading had been in fact issued before the ship's receipt.
Kellock J. One of the most usual things ("notation" or "exception"

in the language of the bill of lading) which one expects to
find noted on a mate's receipt is the apparent condition of
the goods if, in fact, anything out of the way should be
noticeable in their condition. The respondent must take
the whole of the bill of lading with the result that, while
at the beginning it acknowledges the receipt for shipment
of the sugar in apparent good order and condition, the en-
dorsement indicates that the bill which is a "received for
shipment" and not a "shipped" bill, was issued before the
mate's receipt, and condition 27 makes the bill subject to
whatever notations or exceptions may be upon the ship's
receipt when produced. The respondent, therefore, when
it inspected the bill on June 29th, was not in the position
of having had made to it an unqualified statement as to the
apparent order and condition of the goods.

Mr. McKenzie contended that the bill of lading in ques-
tion was a "clean" bill of lading and that, therefore, the
case was governed by the decision in Silver v. Ocean Steam-
ship Co. Ltd. (1). In Scrutton, 14th ed. p. 181, the authors
state with reference to the usual statement in a bill of lad-
ing, that the goods covered thereby are received in appa-
rent good order and condition, that
a mate's receipt or bill of lading which qualifies this admission is not
a "clean receipt" or "clean bill of lading",

and they refer to Armstrong v. Allan (2) and Restitution
S.S. Co. v. Pirie (3). In Arrospe v. Barr (4), the Lord
President was of opinion that the words "clean bill of lad-
ing" had no settled meaning applicable to every conceiv-
able case. He said
it appears to me that a clean bill of lading must be construed with
reference to the circumstances of each particular case. If there is a mat-
ter in dispute between parties as to the conditions on which the voyage

(1) [1930] 1 K.B. 416. (3) (1889) 61 L.T.R. 330, at 333.
(2) (1892) 8 T.L.R. 613. (4) (1881) 8 R. 602.
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is to take place and the goods are to be carried and delivered, then a 1945
"clean" bill of lading will have reference to the subject of that dispute 1
and the meaning of it will be that the master will not cumber his bill CNANDIAN
of lading with any allusion to it. (WEST

INDIES)

Lord Mure said STEAMSHIPS

I am rather inclined to think, if we are forced to decide the general LTD.
V.

question, that a clean bill of lading must mean a bill in the ordinary CANADA AND
uniform style recognized in all ports in this country, and without any DomINIoN
special stipulations different from that ordinary style. SUGAR CO.

LTD.

Lord Shand said, Kellock J.
if you have conditions referred to which can only be ascertained by
reference to another document * * * then it appears to me that in the
ordinary sense that would not be a clean bill of lading.

This is particularly applicable to the case at bar. It is
quite true that condition 27 contemplates that a bill of lad-
ing endorsed as here is a "clean" bill. It is so, in the sense
that it contains no express "exception". However, once
the endorsement is, made upon it, it does not contain any
unqualified statement as to matters which may later be
exceptions, and from that standpoint, the bill is not a
clean bill.

In my opinion, it would not help the respondent if the
fact be that the bill of lading was issued after the ship's
receipt came into existence and after the apparent order
and condition of the goods were known. If the respondent
is to make out a case of estoppel, it must make it out on
the basis of what was told to it by the bill of lading at the
time it was inspected on the 29th of June, 1938 and taken
up.

Mr. McKenzie further contended that the Water Car-
riage of Goods Act of Canada (1936) (which was agreed
to be in terms the same as that of British Guiana) by Rule
3 (c) of Article III requires that the bill of lading which
the carrier is thereby required to issue on demand of the
shipper, shall show the apparent order and condition of the
goods, and that therefore, the respondent was entitled to
disregard the endorsement.

It may be noted at once that the bill of lading dealt
with by rule 3 is one to be issued by the carrier on demand
of the shipper: Vita Food Products v. Unus Shipping Com-
pany (1). The vendors of the sugar were Booker Bros.,
McConnell & Co. and they it was who signed the bill as

(1) (1839) 55 T.L.R. 402, at 484.
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1945 agents of the carrier. All of this was apparent to the
CANADIAN respondent from the contract of purchase of the sugar and
NATIONAL the bill of lading. Booker Bros., as shippers, apparently(WEST

INDIES) did not see fit to demand from themselves as ship's agents
s memes the document to which as shippers they may have been

v. entitled under the Act, i.e. one of which did show unquali-
CANADA AND
DoMIMON fiedly the apparent order and condition of the goods. They
SUGAR Co. were content with the document here in question.

LTD. Ordinarily, a shipper insisting, would no doubt be entitled
Kellock J. to obtain a bill of lading complying with the statute or be

entitled to the return of his goods: Peek v. Larsen (1);
Jones v. Hough (2). However that may be, I see nothing
in the Act or the Rules which entitles the respondent to
found a case of estoppel upon ignoring what was actually
upon the face of the bill of lading when presented, even
though it did not meet the statutory requirements.
. Mr. McKenzie also argued that the endorsement could

be ignored by the respondent as being restricted to an
obligation between the shipper and the appellant merely,
a breach of which would give rise to a right of action for
damages as against the shipper but to no other right. I do
not think that effect should be given this contention. Al-
though the endorsement is not in the exact language of
condition 27 in that the words "subject to" are not used,
I think that, in the business community in which these
documents are current, the endorsement would be under-
stood as operating within the condition and I so hold.

For these reasons, I am of opinion that the respondent
failed to establish the first requirement for an estoppel.
The case Silver v. Ocean Steamship Company Limited (3)
is quite distinguishable, as that case and other cases cited
by the respondent are based upon the existence of an un-
qualified statement in the bill of lading.

There remains the second contention raised on behalf
of the respondent, that the damage occurred during the
voyage as the result of bad or faulty stowage, in respect of
which the respondent alleges it is entitled to recover. The
respondent relies upon the admission of the ship's master,
Captain Hubley, to the effect that if wet bags were stowed
next to dry bags, it was possible that these wet bags
would damage the dry, and the further admission that

(1) (1871) L.R. 12 Eq. 378.
(2) (1879) L.R. 5 Ex. D. 115.

(3) [19301 1 K.B. 416.

264 [1945



SUPREME COURT OF CANADA

there were some wet bags in the cargo. Captain Hubley 1945

did not specify how many wet bags there were at the time CANDAN
of loading. The chief tally clerk, Hinckson, also admitted NATIONAL

(WEST
that stained bags in a wet condition would damage un- INDIES)

stained bags, but he said that as far as he could remember, STEAMPS
there were no bags shipped which were so wet as likely to V
stain other bags. It is significant that it was Hinckson DOMINION
who placed the notation on the mate's receipt as to the SUGAR Co.

stained bags. This notation says nothing about wet bags. -

Leslie, the chief officer of the ship, whose duty it was to Kellock J.

watch the loading of the cargo, said that if a wet bag were
seen, it would be rejected, but there were no rejections in
the case of this particular cargo. He admitted that he did
not see all the bags. Captain Murray, the Deputy Port
Warden, who examined the sugar on arrival, said there were
bags which were badly stained, but these were not running
or dripping and that their stowage with the other bags
would, in his observation, not affect the dry bags, beyond
sticking to the burlap of the dry bags or causing a slight
stain. Henry, the third officer of the ship, testified that
the condition of the bags when unloaded in Montreal was
the same as when they were loaded. Evidence on behalf
of the respondent was given by the witness Irons that there
were wet bags on delivery, but the witness did not par-
ticularize. Jacobs, another witness for the respondent,
gave evidence that he had examined certain samples of the
shipment including bagging which he had received from
Irons, and that the sugar was very wet and the bagging was
soaking. According to him, this was due to sea water.
According to the findings of fact of the learned trial judge,
this, if accurate, could not have occurred during the voy-
age and the learned trial judge does not seem to have ac-
cepted the evidence of this witness to the full extent, as
the finding of fact is that
upon examination and after a chemical analysis, it was conclusively
found that the cargo of sugar was damaged and one-third of the bags
were badly stained.

All the witnesses, including the witness Hayes called on
behalf of the respondent, agreed that in every cargo of
sugar, there are stained bags and that it is the practice to
stow stained bags with sound bags, as it would make the
loading of vessels too costly if the stained bags had to be
segregated. Hayes did not approve of the stowing of wet

30491-3
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1945 sugar with dry sugar, but he said it was a matter of degree.
CANADIAN The preponderance of evidence establishes that the stow-

AWTI age was proper. Any bags there may have been, suffi-
INDIES) ciently wet to cause damage, would seem to have been so

STEAMSHIPS
I/. few in number as to be regarded de minimis.

C A In considering this case, I have not made use of the ex-CANADA AND,
DoMINION amination of W. R. Rowell, an officer of the respondent
SUR CO. company, for discovery, as that examination was not put
Kellock J in at the trial. It appears that an application was made

- to the learned trial judge under section 68 of the Supreme
Court Act and that an order was made overruling the re-
spondent's objection, to the inclusion of this examination
in the case. It is not necessary to consider the question as
to whether Rule 75 of the Rules in Admiralty authorizes
the use as evidence of the examination of an officer of a
corporation for discovery where the corporation is a party
to the proceedings, nor whether, if it does not, by reason
of Rule 215, the latter portion of Rule 138 of the Gen-
eral Rules and Orders of the Exchequer Court of Canada
becomes applicable to a proceeding in Admiralty, as the
examination for discovery here in question was not put in.
This fact is clearly disclosed by the record of the proceed-
ings at the trial and counsel agree that while a transcript of
the examination was physically in Court and with the
papers in the possession of the registrar, no use was made
of it until counsel for the appellant made reference to it
in his written argument after the taking of evidence
had been concluded. Under the provisions of section 68
of the Supreme Court Act, there is nothing which author-
izes a judge settling the case to include items which do
not form part of the proceedings in the court below. As
the record shows that the examination was not used, I
do not think there was any jurisdiction to make the order
referred to and it should be disregarded. I would allow
the appeal and dismiss the action with costs here and
below.

Appeal allowed and action dismissed with costs.

Solicitors for the appellant: Beauregard, Laurence &
Brisset.

Solicitors for the respondent: Montgomery, McMichael,
Common & Howard.
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IN THE MATTER OF THE ESTATE OF ARTHUR GILL WITHY- 1944

COMBE, DECEASED *Oct. 23,24

THE ATTORNEY GENERAL OF 1945
THE PROVINCE OF ALBERTA... ' *

AND

THE ROYAL TRUST COMPANY,
THE ADMINISTRATOR WITH WILL RESPONDENT.
ANNEXED OF THE ESTATE OF ARTHUR

GILL WITHYCOMBE, DECEASED.........

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Succession duty-Valuation of property for-Land with theatre building
thereon-Leased for term of years-Factors and considerations in
determining value-Capitalization of revenue method in valuing land
-Whether wrong principle applied in the circumstances-Amount
determined by Commissioner, reduced by Court of Appeal, restored
by this Court.

The dispute was as to the value of certain land in Edmonton, Alberta,
for purpose of succession duty. The owner died in 1942. He had
granted a lease of the land in 1918 for 35 years, at fixed rentals,
which increased by $937.50 every five years, starting at $5,625 per
annum and ending at $11,250 per annum. The lessees were to erect
and furnish, at approximate costs respectively of $48,000 and $20,000,
a theatre building on the land, to insure it, keep it in repair, and
pay taxes, and had the right at end of the term to remove all fixtures
(repairing any damage thus caused). On assignment to an assignee
who assumed liability under the lease, the lessees were to be dis-
charged from liability. The building had been erected and the rent
paid. Alterations had been made in the building in 1928 and 1939
at costs, respectively, of about $128,000 and from $80,000 to $90,000.

A Commissioner appointed under s. 28 of The Succession Duty Act,
R.S.A. 1942, c. 57, determined the value at $108,300. On appeal on
behalf of the owner's estate, the Supreme Court of Alberta, Appel-
late Division, by a majority, fixed the value at $65,000 ([1944] 1
W.W.R. 385). On appeal by the Attorney General of Alberta, this
Court now restored the amount determined by the Commissioner.

Principles to be applied and factors to be considered in determining the
value of such property under the circumstances, discussed, and
authorities cited.

Per the Chief Justice and Rand J.: It may be that the true basis of
valuation is the "exchange value" (what could be got in the open
market), but this can only be so when such "exchange value" can be
ascertained, and in this case it could not be obtained; there was no
real evidence of any such value. The Commissioner had to value the

*PRESENT:-Rinfret CJ. and Hudson, Taschereau, Rand and Estey JJ.
30491-31
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1945 land and the building qua theatre as it was at the time of the owner's
death, and he had to take the conditions as he found them as of that

In e date. It was proper for him to take into consideration the revenue-WrrHYCOaiaE
ESTATE. producing qualities of the property, and the value of the lease in

- effect at the date of the owner's death. The capitalization of revenue
ArORNEY method (using 8 per cent. as an interest factor, and allowing a dis-

OF ALBERTA count for contingencies) used by him in determining the land value
v. should not be held to be a wrong principle, in the circumstances

RoYAL TRUST with which he was faced as a result of the evidence before him. As
COMPANY it could not be said that he had acted on any wrong principle of law,

and as his valuation was supported by evidence, his finding should
not have been disturbed.

Per Hudson and Taschereau JJ.: In the circumstances of this case, the
capital value must in large measure be determined by reference to
revenue-producing capacity of the property. Factors tending to
reduce the value attributable to the lease were taken into account by
the Commissioner and a generous allowance made in respect thereof.
Agreement was expressed with his finding.

Per Estey J.: The Commissioner did not adopt a wrong principle in
arriving at his valuation. He would seem to have appreciated that
he had to determine the market or exchange value. He had to deter-
mine the market value, and when, as in this case, no market existed,
it was his task (a difficult one) so far as possible to construct a
normal market and determine the value by taking into account all
the factors which would exist in an actual normal market (one not
disturbed by factors similar to either boom or depression and where
vendors, ready but not too anxious to sell, meet with purchasers ready
and able to purchase). A perusal of his report indicated that he had
exhaustively studied the evidence and carefully examined the factors
and had reached a reasonable conclusion, which should be sustained.
(Opinion expressed that the Commissioner was in error in consider-
ing "fixtures", which the lessees had right to remove at end of the
term, to mean furnishings; which error would lead to placing a
slightly higher valuation on the building; but, as there was no evi-
dence as to what the fixtures were, or were worth, and as so much
of the valuations were and must be approximations, the error did
not justify any revision).

APPEAL by the Attorney General of Alberta from the
judgment of the Supreme Court of Alberta, Appellate
Division (1), rendered upon an appeal to it from the
report of a Commissioner appointed under s. 28 of The
Succession Duty Act, R.S.A. 1942, c. 57, to determine the
value of certain property in Edmonton, Alberta, for suc-
cession duty purposes. Under said s. 28 (subss. 8 and 9,
and amendment in 1944, c. 29), the Commissioner's
report, on being filed in the Supreme Court of Alberta,
became a judgment of that Court, and subject to appeal.
The Commissioner determined the value of the property
at $108,300. On appeal, taken by the present respon-

(1) [1944] 1 W.W.R. 385; [19441 2 D.L.R. 189.
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dent, the administrator with will annexed of the estate 1945
in question in Alberta, the Appellate Division fixed the In re
value at $65,000 (Harvey C.J.A. and Lunney J.A., dis- WI HYCOMB3E

senting, would have dismissed the appeal). From that -
judgment the Attorney General of Alberta appealed to GENENAL

this Court (having obtained leave to do so from the oF ALBERTA

Appellate Division, Alta., "in so far as special leave to RoYAL TRUST
appeal is necessary and this Court has jurisdiction to COMPANY

grant the order"). (A motion to quash the appeal to
this Court for want of jurisdiction was dismissed by a
previous judgment in this Court (1)).

H. J. Wilson K.C. for the appellant.

C. Robinson for the respondent.

(S. Quigg K.C. held watching brief for the Taxation
Division of the Department of National Revenue).

The judgment of the Chief Justice and Rand J. was
delivered by

THE CHIEF JUSTICE-Arthur Gill Withycombe, of
Bournemouth, England, died on or about the 23rd of
January, 1942. Probate of his will was granted to Lloyds
Bank, Limited, of Salisbury, on the 18th of May, 1942.

At the time of his death the deceased owned property
in Edmonton, Alberta, and on the 28th of January, 1943,
letters of administration with the will annexed were
granted by the District Court of Northern Alberta, to
the Royal Trust Company, attorney for Lloyds Bank,
Limited.

Inventory "A" to the succession duty affidavit filed by
the Royal Trust Company with its application for letters
of administration with the will, disclosed some real prop-
erty situate in Edmonton and a value of $61,300 was
placed thereon by the Royal Trust Company.

A question having arisen as to the value of such real
property, the Attorney General of Alberta appointed Mr.
G. M. Blackstock, K.C., as a Commissioner to determine
the value of this property. The appointment was made
pursuant to the provisions of section 28 of The Succes-
sion Duty Act (R.S.A. 1942, c. 57).

(1) [19441 S.C.R. 243.
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1945 Mr. Blackstock, after hearing the evidence, made a
In re report to the Attorney General, in which he determined

EsTATE, the value of the real estate to be $108,300. His report
- was filed with the Supreme Court of Alberta and, under

ATT0BNEY
GENERAL The Succession Duty Act, section 28, subsections 8 and

OF ALBERTA 9, on being so filed the report of the Commissioner be-V.
ROYAL TRusT came a judgment of the said Supreme Court, subject to

C A appeal as of any judgment.
Rinfret C. An appeal was taken to the Court of Appeal of Alberta,

which reversed, by a majority, the decision of the Com-
missioner and fixed the value of the real estate at $65,000,
the Chief Justice and Mr. Justice Lunney dissenting.

Following this judgment, the Attorney General of
Alberta applied to the Court of Appeal for an order for
special leave to appeal to the Supreme Court of Canada,
and also applied to dispense with security for costs on
the ground that this is an appeal by or on behalf of the
Crown.

On the 16th day of March, 1944, the Court of Appeal
of Alberta ordered that, in so far as special leave was
necessary and that Court had jurisdiction to grant the order,
the special leave prayed for should be granted and the
Attorney General should be allowed to lodge his appeal
without security, pursuant to section 70, subsection 2,
of the Supreme Court Act (ch. 35, R.S.C. 1927).

The respondent moved to quash, but his motion was
dismissed (1), and this Court then heard the appeal on the
merits.

As would be expected, the case turns on a question of
fact: whether the special Commissioner correctly appre-
ciated the value of the property disclosed in the inven-
tory, within the meaning of subs. 7 of sec. 28 of the Act.

The Commissioner, in the present case, made an elabo-
rate report, going minutely into the details and cir-
cumstances and weighing very conscientiously the evidence
adduced before him.

It appears that by lease dated the 8th of June, 1918,
the deceased granted this property to Allen Brothers for
a term of thirty-five years from the 2nd day of November,
1918, the principal material terms of the lease being:-

(1) [19441 S.C.R. 243.
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The rents reserved were: 1945

per anuum In re
(1) from 2nd Nov. 1918 to 1st Nov. 1923.... $ 5,625.00 WITHYCOMBE

(2) from 2nd Nov. 1923 to 1st Nov. 1928 .... 6,562.50 A -
(3) from 2nd Nov. 1928 to 1st Nov. 1933 .... 7,500.00 GENE'RAL

(4) from 2nd Nov. 1933 to 1st Nov. 1938 .... 8,437.50 oALETA

(5) from 2nd Nov. 1938 to 1st Nov. 1943 .... 9,375.00 ROYAL TRUST
COMPANY

(6) from 2nd Nov. 1943 to 1st Nov. 1948 .... 10,312.50 -
(7) from 2nd Nov. 1948 to 1st Nov. 1953. .... 11,250.00 C

It will be noted that the total rent payable under the
lease for the whole term of thirty-five years is $295,312.50,
representing an average annual rental of $8,438 per annum.

The lessees agreed to erect a theatre building on the
property at an approximate cost of $48,000 arid there-
after to furnish the same at an approximate cost of
$20,000. They had to insure the property against loss
by fire and to pay the premiums therefor; and, at the
expiration of the term, the lessees had the right to re-
move their fixtures, repairing any damage caused by such
removal. They were to keep the building in repair.

A special clause is to the effect that, if any assignee
agrees to assume liability under the lease, the lessees
shall be discharged of all liability in respect of the lease,
"save and except such liability as is assumed by them in
connection therewith under an indenture bearing even
date herewith, and made between the Lessor of the one
part and the Lessees of the other part." The indenture
was not produced in the record and we have no knowl-
edge of its provisions.

The lease was assigned to Famous Players Canadian Cor-
poration, Limited, and this company is now the holder of
a leasehold title.

A theatre building was erected in accordance with the
terms of the lease and in 1928 alterations were made at
a cost of approximately $128,000, and again in 1939 altera-
tions were made at a cost from $80,000 to $90,000.

It is common ground that the rent had been paid regu-
larly up until the death of Mr. Withycombe.

The property is assessed by the City at $85,750 for the
land and $100,000 (full value) for the building, making
a total assessed value of $185,750.

S.C.R.] 271



SUPREME COURT OF CANADA

1945 The Commissioner stated that, in order to determine
I e the fair value of the property as at the date of death of

EITHYCOMBB Mr. Withycombe, he had to deal with the land and the
ESTATE.

- buildings separately, as different considerations applied
GENERAL to each of them.

OF ALBERTA He also stated that the usual rate for physical depre-
V.

ROYAL TRuSTe ciation was not the proper rate to apply to a building of
COMPANY this type for the purposes of his enquiry and under the

Rinfret CJ. conditions there present, since alterations had been made
twice in the past fifteen years at a total cost of approxi-
mately $200,000, indicating a high degree of dbsoles-
cence in theatre buildings.

He considered that, in view of the original cost of
$48,000 and the amount expended in the intervening
years, the 1939 City assessment of $100,000 for the build-
ing appeared to him to be fair and reasonable and could
be adopted as a starting point.

He referred to the evidence of one of the witnesses,
Mr. Teasdale, who used the cube method with a 30c.
factor, and who came to the conclusion that the replace-
ment value was $100,674. The Commissioner said that,
although he did not consider that the cube method could
be scientifically accurate, it confirmed his opinion that
$100,000 was fair and reasonable. His view was that the
combined depreciation and obsolescence factor should not
be less than four per cent. per annum and should be
applied from the year 1939, when the last assessment was
made.

Using that factor, he thought the value of the building
in 1953, when the lease expires, would be $40,000, and,
on the basis of eight per cent., he placed the present worth
of the building to the estate at $15,884.

In determining the land value, he used the capitaliza-
tion of revenue method, which, as appears from the evi-
dence, was also used by all the witnesses. However, he
disregarded the different factors used by them in arriving
at their final figures, stating that, when revenue is defi-
nitely known or can be predicted with reasonable ac-
curacy, capitalization is considered to be a preferred
method.

He remarked that of the witnesses heard, Mr. Teasdale
used six per cent. as his interest factor; Mr. Lloyd used
eight per cent., and Mr. Watson used twelve per cent.
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Both Mr. Lloyd and Mr. Teasdale were heard for the 1945
Attorney General and Mr. Watson for the Withycombe In re
estate. He then stated that, in dealing with a property WIETCOMBE
of this class, he considered that six per cent was too con- -
servative, but that -twelve per cent. was too generous, GENEAL
and that the proper factor in the circumstances was oir ALBERTA

eight per cent. RoYAL TuST

He then goes on to say that the term of years unex- COMPANY

pired at the date of death was eleven years and nine RinfretCJ.

months; but that the lease was assignable without leave
and the lessee can be discharged of liability thereunder,
which imports some element of hazard, a hazard which
might very well be increased if a new theatre should be
built on the adjoining site-of which contingency some
evidence was adduced before the Commissioner. He pro-
vided for this and all other contingencies by allowing a
discount of thirty per cent., which, in his opinion, was
ample.

The total rent payable from the date of death to the
expiry of the lease is $124,218.75, yielding an average
annual rent of $10,560. This amount, capitalized at eight
per cent., gives a valuation of $132,000 and, after applying
the discount aforesaid, leaves a net value of $92,400.

No evidence was given before the Commissioner as to
any available present market; but, the property being a
productive one, there were some known proven factors
which the Commissioner could take as a guide and, hav-
ing arrived at a basic value of $40,000 for the building,
after applying what he thought a generous depreciation
and obsolescence factor by taking the present worth of
that sum,-and by allowing a liberal discount of thirty per
cent. on the capitalized value of the future rents, he felt
that he had applied the prudent investor rule in arriving
at his determination of the value of the property, which he
determined at the sum of $108,300.

To reach that conclusion he relied on certain principles,
accepted and applied and in particular in Pearce v. City
of Calgary (1), which case concerned the assessment for
taxation of subdivided land on the outskirts of the City
of Calgary; in Bishop of Victoria v. City of Victoria (2),
and in Forman and Fowkes v. Minister of Finance (3).

(1) (1915) 9 W.W.R. 668.
(2) [19331 3 W.W.R. 332.

(3) [11937] 2 W.W.R. 428.
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1945 The Supreme Court of Alberta (Appellate Division),
In re Mr. Justices Ford, Ewing and Howson forming the ma-

WTHYCO jority, allowed the appeal and fixed the value of the
- property at $65,000, with costs of the appeal against the

" Attorney General. Ford J.A. was of the opinion that the
OF ALBERTA learned Commissioner had, throughout (what he called)
ROYAL RUST "his carefully reasoned judgment", used the wrong "method

COMPANY of approach" to the problem before him; that he had ap-
Rinfret CJ. plied inaccurately the principle by which, in England, com-

pensation to the owner of land is determined when it is
compulsorily taken from him under the authority of an
expropriation Act, rather than the standard which must be
applied in fixing the value of land for purposes of succession
duty. In the former, he said, the value of the land is the
value of the land to the owner, while, in the latter, the value
"must necessarily be the price which it will command in
the open market"; the price it will bring "when opposed
to the test of competition"; the "exchange value". He
referred to Pearce v. City of Calgary, supra; Grierson v.
City of Edmonton (1); Montreal Island Power Co. v.
The Town of Laval des Rapides (2); Pastoral Finance
Ass'n. Ltd. v. The Minister (3).

In his opinion, the Commissioner had paid too much
attention to the revenue anticipated to be derived from
the lease; and these prospective profits could only be
considered in so far as they furnish material for estimat-
ing what was the real value of the land to the estate,
which, in his view, was a very different thing from saying
that the capitalized value of this prospective revenue was
the true value, even to the estate.

He expressed the view that the evidence for the estate
showed there was a market for the Jasper Avenue prop-
erty (where the present one is situated) and it was this
value that it was the Commissioner's duty to find.

Further, Ford J.A. agreed with Ewing J.A. that the
judgment of the Commissioner was not to be treated as
the award of an arbitrator and that the municipal assess-
ment was not a true starting point as to the land.

Ewing J.A. observed that there was no evidence that
the Commissioner inspected the property in question here,
nor did he base his findings in any way on any inspec-

(1) (1917) 58 Can. S.C.R. 13. (3) [19141 A.C. 1083.
(2) [a9351 S.C.R. 304.
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tion made by him. He referred to what was said by Sir 1945

Lyman Duff, then Chief Justice of Canada, in Canadian Ir
Northern Railway Co. v. Billings (1), and in Montreal WITHYOMBE

ESTATE.
Island Power Co. v. The Town of Laval des Rapides, -
supra, where the Chief Justice quoted with approval a GENERAL
passage from the judgment of Lord MacLaren in Lord oil ALBERTA

Advocate v. Earl of Home (2). ROYALTRUST
COMPANY

He remarked that the Commissioner did not place any -
reliance on the sales of property in the neighbourhood, Rinfret CJ.

as disclosed in the evidence of Mr. Bagley (the other wit-
ness heard on behalf of the estate), because, in the Com-
missioner's opinion, it was difficult to find any basis upon
which a proper comparison could be made with the
Capitol Theatre (the property with which we are now
concerned).

Ewing J.A. thought the capitalization of revenue
method used by the learned Commissioner was wrong,
and that the proper method was to estimate, in the words
of Lord MacLaren, quoted by Chief Justice Duff, in Lord
Advocate v. Earl of Home supra:-"only the price which
the property will bring when exposed to competition."

He then criticized the use made by the Commissioner
of the municipal assessment as a very unsatisfactory basis
of value; and, although there was no evidence to that
effect, he thought it was notorious that the municipal
assessment often bears little relation to the value of the
property.

Then he went on to say that the operation of a theatre
is a highly specialized business and that, in his view, the
Commissioner had proceeded on a wrong principle in the
meaning which he attributed to the term "fixtures".

As a result of his consideration of the case, he thought
the value of the property could not be determined by a
mere mathematical calculation based upon existing ren-
tals; and, again referring to the evidence of Mr. Bagley,
who spoke of a well-built three-storey brick building
across the street from the property in question and which
was sold in 1939 for $40,000, Ewing J.A. referred to the
opinion expressed by Mr. Bagley that the property thus
sold was more valuable than the property now in question.

(1) (1916) 19 C.R.C. 193. (2) (1891) 28 Sc. L.R. 289, at
293.
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1945 Then he pointed to what he called the "infirmities of
In re the lease" and said that, in his view, whenever it would

WITHYcOMBE be in the interests of Famous Players Corporation to aban-EsTATE.
- don the lease, the lease would be abandoned. If that should

GENERA happen, or when the lease expired, the property would
OF ALBERTA revert in value to something approximating the neigh-

ROYAL TRUST bouring property which, with buildings, was stated to
COMPANY have been recently sold for $17,000 (so, making the neces-

RinfretCJ. sary adjustment for additional frontage, this would be
about $25,500).

In conclusion, he expressed the view that the very large
rentals payable under the lease, to which the taxes paid
by the lessee ought to be added, led him to think that Mr.
Bagley had not made sufficient allowance for the value
of the lease. The amount to be allowed was highly specu-
lative, according to him, just as the deduction of thirty
per cent. made by the Commissioner in respect of haz-
ards and contingencies was highly speculative, and he
would place the total value of the property at the date of
the decease at $65,000.

Howson J.A. agreed, as already mentioned, with Ford
J.A. and Ewing J.A.

As for the dissenting judgments. The Chief Justice
thought the most cogent evidence that could be pro-
duced was the revenue producing quality of the property
as evidenced by the terms of the lease.

He pointed to the fact that the Administrator had a
valuation made on which he based the amount of $61,300
as the valuation for the purpose of administration and
succession duty, but that in doing so the valuator who
gave this valuation, and who testified before the Com-
missioner, had considered only the past revenue and dis-
regarded the prospective revenue and considered the
building of no value.

Then the only other witness for the Administrator, who
put the value of $50,000, disregarded the lease and the
revenue from it entirely.

On the other hand, the witnesses called by the Attorney
General arrived at their conclusion of $125,000 and $162,-
411 by, what the learned Chief Justice considered, a
somewhat involved capitalization of the rentals for the
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whole term and the present worth of the building which 1945

would become the property of the estate at the expira- Inr e
tion of the term. WITHYCOMBE

It was not, said the Chief Justice, the Court's duty to AArrORNEY
ascertain the real value but merely to decide whether GENERAL

it could be said that the Commissioner was clearly wrong oF ALBERTA
V.

in the conclusion he reached. It seemed to him quite RoYAL TRUST

impossible to hold that he was clearly wrong, as he had COMPANY

ample evidence to support a conclusion of even a higher Rinfret C.J.

amount, since the risks that were taken into account by
the Commissioner, and for which he made certain allow-
ances, appeared to have been much magnified. It was
not on remote possibilities but on reasonable probabili-
ties that one should make one's calculations for the future.
The fact that the lease could be assigned and the lessees
could free themselves from further liability might, in some
cases, depreciate the value of the lease, but, in the
premises, Famous Players, who took over the lease from
the original lessees, has spent nearly $300,000 in building
and equipment and has paid the rent regularly. The
other fact, that another moving picture concern was con-
templating building a theatre next door and this event
would depreciate the value of the Withycombe property,
seemed to him impossible to understand. If the other
concern proposed to build alongside the present theatre,
it must be because it thought it a desirable site, even
next door to an established theatre, and he failed to see
why it should make the present one less desirable. In
the opinion of the Chief Justice, there was no ground for
interfering with the judgment of the Commissioner.

As for Mr. Justice Lunney, he was of opinion that the
valuation arrived at by the Commissioner was a fair
and reasonable one, and he agreed with his findings.

I have arrived at the conclusion that even if the rea-
sons given by the Commissioner were not altogether to
be commended, yet the amount at which he estimated
the value of the property for succession duty purposes
ought to be confirmed. Perhaps what was called the
"exchange value" may be the true basis of the valuation
which must be arrived at in a case like the present one,
but this can only be so when such "exchange value" can
be ascertained, and in this case it could not be obtained.
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1945 The Commissioner had to value this land and the build-
In re ing qua theatre as it was at the time -of the death of Mr.

WITHYCOMBE Withycombe. He had to take the conditions as he foundEsTATE.
- them as of that date. The lease had several years to run

" and there was no justification in assuming that the present
Or ALBERTA lessees were going to assign it to a straw lessee. Indeed,

V.
ROYAL TRusT that might well be held as a fraud upon the lessor.

COMPANY The method adopted by the Commissioner was equally
Rinfret C.J. adopted by the witnesses heard in this case and, among

them, Mr. Watson, the witness for the respondent; and,
while the majority of the Appellate Division maintained
the appeal on the ground that capitalization was a wrong
method, yet it was the method put forward by the re-
spondent himself in the evidence adduced before the
Commissioner.

Even taking into consideration the rental at an average
of $7,036 per annum, as Watson did, and comparing it
with the true average of $10,000 between the date of
death and the expiration of the lease, this would give a
total of $88,000, to which $15,000 should be added for
the value of the reversion, bringing it to a total of
$103,000.

The rentals were net, since the lessees paid the taxes
and insurance premiums over and above them. They
undoubtedly would represent much more than a capital
of $65,000.

Large amounts were expended on alterations and im-
provements since the present lessees have been in pos-
session, and, even if you conceded that some of these
amounts may have been invested in an unsound way,
they certainly cannot be altogether disregarded and a
large portion of them ought to be taken into consideration.

The "exchange value" referred to what the vendor would
get in the open market, but there was no real evidence of
any such value. Whatever there was of it offered in testi-
mony was that of Bagley, who himself stated, in the course
of his evidence, that, although he took into consideration
for the purposes of his valuation his knowledge of sale
values of property on Jasper Avenue, the only value he
placed upon the lease was a "gambler's value", and that
he had not attempted to work out any actual monetary
value of the lease-that he "did not go into it that far".
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There was no evidence before the Commissioner that 1945
the locality was being abandoned, or that there was any In re
likelihood that the lease would be given up; and the wit- WrTHYCOMB

ESTATE.
nesses heard on behalf of the estate seemed to have assumed -

ATTORNEYeither such abandonment, or the obligation for the lessor, GENEA

after reversion of the property, to create out of their OF ALBERTA
V.building a new utility. ROYAL TRUST

COMPANYThere was no evidence that the Administrator ever -

offered the property for sale. As to this point, in Montreal Rinfret C.J.
Island Power Co. v. The Town of Laval des Rapides (1)
supra, at p. 306, Chief Justice Duff stated:-

Of course, it may be that there is no competitive market at the
date as of which the value is to be ascertained. In such circum-
stances, other indicia may be resorted to. There may be reasonable
prospects of the return of a market, in which case it might not be
unreasonable for the assessor to evaluate the present worth of such
prospects and the probability of an investor being found who would
invest his money on the strength of such prospects; and there may be
other relevant circumstances which it might be proper to take into
account as evidence of its actual capital value.

The Montreal Island Power case, of course, was a case of
the assessment of 'a property for taxation purposes; and
the majority of the Appellate Division in the present
case alluded to what they said was "notorious", that muni-
cipal valuation was rarely to be relied upon as represent-
ing the fair or true value of a property.

In the case at bar there was no evidence that the
property in question had ever been offered for sale and
the Commissioner had to rely on the other indicia, re-
ferred to by Chief Justice Duff in the passage of his judg-
ment above quoted. He very properly took into consid-
eration what seems to me the most important indicia,
to wit: the revenue producing qualities of the prop-
erty. An examination of the evidence of Mr. Bagley
shows that he entirely disregarded that factor (but his
method of valuation appears to have been accepted by
all the members of the Appellate Division who delivered
the majority judgment), thus failing to adequately take
into account the revenue producing quality of the prop-
erty and to give consideration to the value of the lease
in effect at the date of the death of Mr. Withycombe.

(1) [19351 S.C.R. 304.
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1945 With due respect, it seems to me that the majority of
In re the Appellate Division were in error in holding that the

WITHYCOMBI lease was of very little value because it could be assigned,ESTATE.
- or because, according to them, the revenue resulted from a

ATONEY "highly specialized business and is subject to a dangerous
OF ALBERTA flaw."

RoYAL TRUST We would agree with the learned Chief Justice of the
Appellate Division where he says that the risks spoken

RinfretCJ. of appeared to have been much magnified and that the
Court should not enter into the realm of speculation as
to what future action may be taken by the lessee.

In Wooley, "Death Duties", 4th Edit., the author, in
giving illustrations of the method of valuation used by
the Commissioners in England, states at page 79:-

In the case of reversions to houses, let at a ground rent on the
usual terms, with a long period of the term unexpired, the valuation
is simply a matter of arithmetic.

See also Ashby's Cobham Brewery Company (1), at
pp. 761 et seq., where the valuation of licensed premises
is based on the capitalization of the annual revenue.

Cozens-Hardy, M.R., in Inland Revenue Commission-
ers v. Earl Fitzwilliam (2), a judgment of the Court
of Appeal of England, took rental value as a method
of reaching the true value of a property and as a test
under the Finance Act. The judgment in that case was
that in estimating the total value of land for the pur-
pose of assessing the reversion duty payable under sec.
13 of the Finance Act, on the determination of a lease,
the fact that premises on the land are licensed for the
sale of intoxicating liquor, and that the value of the land
is thereby enhanced, is an element to be taken into con-
sideration. See also Webb, "Valuation of Real Prop-
erty", p. 13, and Dymond on "Death Duties", 9th Edit.,
p. 207.

It may be further stated that this basis of valuation of
land, subject to a ground lease, appears to have been gen-
erally accepted by a number of American courts.

As already pointed out, Mr. Watson himself, produced as
a witness on behalf of the estate, capitalized the average
rent payable under the lease, but he did so only from the
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commencement of the lease up to the date of death, and 1945
for no discernible reason failed to take into account the In re

future revenue to be received under the lease. wETHYa M

Now, if a finding of a Commissioner as to valuation can AT'ORNEY

be supported by evidence and it cannot be shown that he GENERAL
. . orALBERTA

acted on a wrong principle of law, as to my mind is the OF v.
case here, his findings ought not to have been disturbed RYALTRusE
by the Appellate Division. Canadian Northern Railway -

Co. v. Billings (1), supra; In re Canadian National Rail- Rinfret CJ.

ways Co. and Terwindt (2); Montreal Island Power Co. v.
Town of Laval des Rapides (3), supra; Pearce v. The City
of Calgary (4) supra, where the Chief Justice of this Court
stated:-

In these circumstances, I am satisfied that Judge Carpenter, sitting
in appeal from the Court of Revision, with his wide local knowledge and
experience in ascertaining the prices of real estate, was in much better
position to judge of the value of the property than I can assume to be,
and I adopt his conclusion.

For my part, I fail to see why the capitalization method
used by the Commissioner in this case should be held a
wrong principle, in the circumstances with which the learned
Commissioner was faced as a result of the evidence given
before him; and I am unable to agree with the majority
of the Appellate Division that there was any legal ground
on which the assessment and judgment of the Commis-
sioner could be interfered with. There being no prin-
ciple of law upon which the Commissioner may be stated
to have acted wrongly, the Court of Appeal should not
have interfered in the amount at which he placed the
value of the property. To my mind, the Commissioner
acted upon proper principles, he did not misdirect him-
self on any matter of law, and, the amount arrived at
being supported by the evidence, the Appellate Division
should not have disturbed his finding. (The King v. Elgin
Realty Co. Ltd (5)).

For these reasons, I would allow the appeal and restore
the judgment resulting from the filing of the report of
Commissioner Blackstock (The Succession Duty Act, cap.
57, R.S. Alberta, 1942, subs. 8 of sec. 28), with costs
throughout.

(1) (1916) 19 C.R.C. 193. (4) (1915) 9 W.W.R. 668.
(2) [19301 3 W.W.R. 345. (5) [d943] S.C.R. 49.
(3) [19351 S.C.R. 304.
30491-4
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1945 The judgment of Hudson and Taschereau JJ. was
In re delivered by

WITHYcOMBI
ESTATE. HUDSON J.-The Court here is called on to decide the

ArrORY value which should be placed for succession duty purposes
GENEAL on certain real property in the City of Edmonton.

OF ALBERTA
V. The property was valued by the respondents in their

ROML'AN application for letters of administration at $61,300. This
-A valuation was not acceptable to the Minister in charge

Hudson J. of the administration of The Succession Duty Act (R.S.
Alberta, 1942, cap. 57) and under section 28 of that Act
he appointed Mr. G. M. Blackstock, K.C., as a Comnis-
sioner to determine the value.

The Commissioner, as required by the Act, heard the
parties and their witnesses and then gave a carefully
considered judgment, finding the value to be $108,300.
From this decision the respondent company appealed to
the Court of Appeal and that Court, by a majority of
three to two, reduced the amount to $65,000.

The property in question is situate on the south side of
Jasper Avenue, a short distance easterly from the inter-
section of the two principal business streets in the city.
It has a frontage of seventy-five feet, and a depth of one
hundred and fifty feet. It is wholly covered by a theatre
building and two stores situate one on each side of the
main entrance.

The property is assessed by the City at $85,750 for the
land, and $100,000 (full value) for the building, making
a total assessed value of $185,750.

No evidence was given of the original price paid for
the land -by the late Mr. Withycombe, nor was there evi-
dence of any offer to purchase or sell the land. The first
dealing of which we are informed is a -lease made by Mr.
Withycombe to Allen Brothers, Theatre Proprietors, in
1918. From the terms oT this lease it would appear that
the property possessed special advantages as a site for
a theatre or similar place of entertainment because the
lease provided for the demolition or removal of the
buildings then on the property and the erection of a
new building at the expense of the lessees, to cost $48,000.
It was for a term of thirty-five years and the initial
rental was $5,625 per annum payable monthly, to be in-
creased every five years by an additional annual sum of
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$937.50, making the rental for the final five years of the 1945

term $11,250 per annum. The rental was to be paid free In re
from all taxes, Dominion, Provincial and municipal, and WITHYcOMBE

ESTATE.

at the end of the term the property was to be surrendered -
ATTORNEY

to the lessor in good repair. GENERAL
or ALBERTA

That the faith and judgment of the parties was well v.
founded appears from the fact that the original building RoYAL TRuT

at the contemplated cost of $48,000 was duly erected, CuMPAN.

that in 1928 alterations and improvements were made by Iudson J.

the lessees at a cost of $128,000, and that again in 1939
further alterations were made at an additional cost of
from $80,000 to $90,000.

The lease was assigned by the original lessee to Famous
Players Corporation Limited who now hold the leasehold
title. Meanwhile, throughout the years the terms of the
lease were carried out by the lessees or their assignees
and the rental paid according to the covenant.

Apart from revenue under the terms of the lease the
relevant factual evidence of value is meagre. Evidence
was given as to the sale of certain properties in the gen-
eral neighbourhood, but the Commissioner was of the
opinion that these did not provide any fair basis of com-
parison. Opinion evidence was given by witnesses, both
for the Attorney General and for the respondent. The
learned Commissioner who heard these witnesses cast
no reflection upon the integrity of any one of them but
at the same time does not accept the conclusions of any.

The principles upon which value should be established
in assessment cases cannot be better stated, I think, than
was done by Sir Lyman Duff, then Chief Justice, in the
case of Montreal Island Power Company v. The Town
of Laval des Rapides (1). At page 305 he quotes from a
judgment of Lord MacLaren in Lord Advocate v. Earl
of Home (2):

Now, the word "value" may have different meanings, like many
Gther words in common use, according as it is used in pure literature, or
in a business comunication or in conversation. But I think that "value"
when it occurs in a contract has a perfectly definite and known meaning
unless there be something in the contract itself to suggest a meaning
different from the ordinary meaning. It means exchangeable value-the
price which the subject will bring when exposed to the test of competi-
tion.

(1) [19351 S.C.R. 304. (2) (1891) 28 Sc. L.R. 289, at293.

30491-41
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1945 Continuing, Duff C.J. says:
When used for the purpose of defining the valuation of property forIn re

WITHYCOMBE taxation purposes, the courts have, in this country, and, generally speak-
ESTATE. ing, on this continent, accepted this view of the term "value".

ATTORNEY Ile then proceeds at page 306:
GENERAL

op ALBERTA Of course, it may be that there is no competitive market at the date
v. as of which the value is to be ascertained. In such circumstances, other

RoYAL TRUST indicia may be resorted to. There may be reasonable prospects of the
COMPANY return of a market, in which case it might not be unreasonable for the

Hudson J. assessor to evaluate the present worth of such prospects and the pro-
bability of an investor being found who would invest his money oui the
strength of such prospects; and there may be other relevant circum-
stances which it might be proper to take into account as evidence of its
actual capital value.

It appears to me, then, that the capital value must
in large measure be determined by reference to revenue-
producing capacity of the property. Since the lease was
made the property has brought the owners a net annual
rental steadily increasing from $5,625 per annum for the
first five years to $9,375 per year current at the time of
the late Mr. Withycombe's death, and to be increased
thereafter to a sum of $11,250 during the final five years.
During the term the lessees invested in buildings on the
property about $250,000. These buildings have been
kept insured and will become the property of the own-
ers at the termination of the lease. There is no sugges-
tion that the land itself has depreciated in value, nor that
it has become less attractive as a site for a theatre or
other place of entertainment. To minimize the value
attributable to the lease, it was pointed out on behalf of
the respondent that the term expired in about eleven
years from Mr. Withycombe's death and that there was
a possibility of the lessees assigning to a straw man be-
fore that date and thus evading personal responsibility
for the rent; that depreciation and obsolescence were
exteptionally high in buildings of this character and that
there was a threat of serious competition by another strong
motion picture company.

All these factors were taken into account by the Com-
missioner and what I think to be a generous allowance
made in respect of same. The majority of the Court of
Appeal, in my opinion and with respect, seemed to have
placed far too much weight on the danger of competition.
The fact that a new and what was said to be a very strong
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company should choose to take a ninety-nine year lease 1945
on the adjoining property is confirmatory evidence of the In ,e
value of the site for theatre purposes, and the tendency WIHYCOMI*

of places of entertainment to draw together as cities -
grow larger is common knowledge. The proximity of GENERAL
another good theatre might well provide a stabilizing fac- OF ALBERTA

tor for the respondent's property as the years go by. ROYAL TRuST

I agree with the finding of the learned Commissioner COPANY

and would allow the appeal with costs. Hudson J.

ESTEY J.-The valuation for succession duty purposes
of a theatre property in the City of Edmonton described
as Lot 4 and the west half of Lot 5 in River Lot 6, Plan
"F", in the City of Edmonton, constitutes the problem
of these proceedings. Mr. G. M. Blackstock, K.C., ap-
pointed Commissioner under the provisions of sec. 28
of The Succession Duty Act of the Province of Alberta,
determined the value of this property after hearing a
number of witnesses, at $108,300. An appeal to the
Appellate Court of Alberta resulted in the majority of
the learned judges of that Court reducing this valuation
to $65,000, while the minority supported the finding of
the Commissioner.

By an agreement in writing dated June 8th, 1918, the
late Mr. A. G. Withycombe as owner leased this property
to Allen Brothers for a period of thirty-five years frpm
the 2nd day of November, 1918. This lease provided for
an increase in rent at the conclusion of each five-year
period. The first five years the rent was fixed at the rate
of $5,625 per annum, and in the last five years at the
rate of $11,250 per annum; a total rent provided for
thirty-five years of $295,312.50, and a balance- to be paid
from the date of Mr. Withycombe's death of approxi-
mately $123,400.

Under the terms of the lease the lessees agreed to erect
a theatre building on the property at a cost of about
$48,000 and to furnish same at an approximate cost of
$20,000. The lessees undertook to keep the building in
repair, and at the conclusion of the term to remove their
fixtures and repair any damage caused by such removal.
It was a term of the lease that the lessees might assign
the lease at any time and upon doing so they were re-
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1945 lieved from further liability thereunder. The lessees
In re made substantial alterations in the building in 1928 at a

WHYCOMn cost approximating $128,000, and again in 1939 at a cost
ESTATE.

- approximating $80,000, or a total expenditure upon the
ATroRxEy
GENERAL building in excess of $275,000.

OF ALBERTA At the time of Mr. Withycombe's death, January 23rd,
RoyATrusT 1942, the lessees' interest was held by the Famous Play-

COMPANY ers Canadian Corporation Limited, and all the coven-
Estey J. ants and conditions of the lease had been performed as

required as of that date. The premises had been equipped
and were being used as a moving picture theatre and the
lessees had given no intimation of any contemplated
change with respect to.this use.

The Commissioner, after reviewing the evidence, in
which there was a great divergence of views, and apply-
ing certain recognized tests, fixed the value of the build-
ing at $100,000. He then took into account the nature
and purpose of the building, the substantial alterations
that had been made from time to time, and after allowing
a combined depreciation and obsolescence of four per
cent. per annum, fixed the value of the building to the
estate at the date of death at $15,884.

The value of the land the Commissioner computed at
the sum of $132,000 by capitalizing the revenue from
the lease, using an eight per cent factor. He then states
as follows:

The term of years unexpired at the date of death was eleven years
and nine months; the lease is assignable -without leave and the lessee
can be discharged of liability thereunder, which imports some element
of hazard, a hazard which might very well be increased if a new
theatre should be built upon the adjoining site. To provide for these
and all other contingencies, a discount should be allowed, and in my
opinion, thirty per cent is ample.
Allowing for this discount, he determined the value of
the land to the estate at $92,400, or a total value of land
and building of $108,284.

It is suggested that in arriving at this valuation the
Commissioner has acted upon a wrong principle, that he
has not determined the market or exchange value but
rather a value, as that term is used in expropriation pro-
ceedings. In such proceedings

The person whose -property is taken is entitled to be compensated
for the loss he has suffered by being deprived of his land compulsorily;
the value of the land for the purpose of ascertaining such compensa-
tion, is the value of the land to him.
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Duff, C.J., in Montreal Island Power Co. v. The Town of 1945
Laval des Rapides (1). It seems to me from a perusal 1e
of his report and particularly the quotations which he WrsHYcoxB
adopts from the cases he cites, as well as his method of -
computation, that the Commissioner appreciated that he GERN
had to determine the market or exchange value. In his Or ALBEaTA

V.
own words, the Commissioner states: "I feel that I have Ror TausT
applied the prudent investor rule in arriving at my deter- COMAN

mination of the value of this property." I am therefore Estey J.
of the opinion, with deference to those of the learned
judges who hold to the contrary, that the Commissioner
has not adopted a wrong principle in arriving at his valua-
tion.

The authorities are clear that under such statutory pro-
vision as we are here concerned with, value means market
value as that term is properly understood.

The value with which we are concerned here is the value at Unter-
myer's death, that is to say, the then value of every advantage which
his property possessed, for these advantages, as they stood, would
naturally have an effect on the market price. * * * The sum of all
these advantages controls the market price, which, if it be not spas-
modic or ephemeral, is the best test of the fair market value of prop-
erty of this description.

Mignault J., in Untermyer Estate v. Attorney General
for British Columbia (2). The Commissioner had a
difficult task, but an examination of the evidence and his
report will indicate how well he has succeeded in the per-
formance of that task.

The evidence with respect to value was most contra-
dictory. Four witnesses were called. Their values were
as follows: $50,000; $61,300; $131,396.40; and $162,411.
The two factors that appeared to present the greatest
difficulties were the provisions that the lessees might as-
sign the lease at any time and thereby relieve themselves
of liability, and that the building would become the prop-
erty of the estate at the expiration of the lease in 1953.

This thirty-five year lease had over eleven years of the
term left and if it continued as to the date of death it
would return a revenue of about $123,400. The witness
who fixed the lowest value stated that this lease had "just
a gambler's value." It is true that before actually fizing
this valuation he does allow $10,000 for the lease, an

(1) [1935] S.C.R. 304, at 307.
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1945 amount less than it would return in any one of the last
In re ten years of its existence. The witness who valued the

ESTTMBE property at $61,300 stated that a purchaser "is not going
- to consider that lease for one moment."

ATTORNEY
GENERAL Then, with respect to the building constructed and

OF ALBERTA
V. twice altered by the lessees at a total cost in excess of

RO R $275,000, and which will become the property of the estate
E-y in 1953, these two witnesses, because in their opinion the

e J building cannot be utilized for any other purpose than a
theatre, ignore the possibility of it being again so leased,
and treat the building as of no value if, in fact, not a lia-
bility to the estate at the expiration of the lease. These
witnesses entirely ignore any possibility favourable to the
estate, notwithstanding their own evidence that this is a
good theatre section in the City of Edmonton, and that
the possibilities of a competing theatre, even granting this
can be as disastrous to the theatre in question as they sug-
gest, would not be realized until the competing theatre
was constructed, and this would not be permitted until
the war regulations are relaxed or repealed. It seems to
me that they have construed the contingencies too severely
against the estate and completely ignored any possibili-
ties such as this building being again leased or sold for
theatre purposes.

It is probably true that the two witnesses who have
valued the property at $131,396.40 and $162,411 were
too optimistic in their values, and these were not adopted.
It is not suggested that the Commissioner has overlooked
any factor that ought properly to have been taken into
account in determining the value of the property. He
had to determine the market value and when, as in this
case, no market exists, it is the task of the Commissioner,
so far as he can, to construct a normal market and to
determine the value by taking into account all the fac-
tors which would exist in an actual normal market-a
market which is not disturbed by factors similar to either
boom or depression, and where vendors, ready but not
too anxious to sell, meet with purchasers ready and able
to purchase. Such a task is often very difficult, and this
case is no exception. A perusal of this report indicates
that the Commissioner has exhaustively studied the evi-
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dence and carefully examined the factors and has reached 1945

a, reasonable conclusion, which, in my opinion, should be In re
sustained. wrrarcomBI

ESTATE.
The lease provided that at the expiration of the term -

the lessees have the right to remove their fixtures. In GENERAL

my opinion, the Commissioner was in error in consider- OF ALBERTA

ing the word "fixtures" to mean furnishings, and this ROYAL TRUSi

error would lead him to place a slightly higher valuation COMPANY

upon the building than might otherwise be; but there is Estey J.

no evidence as to what the fixtures are nor what they
are worth, and, having regard to the fact that so much
of the.valuations were and must be approximations, I do
not think this error justifies a revision of the valuations
as fixed by the Commissioner.

In my opinion, this appeal should be allowed with
costs, and the judgment (see sec. 28, subs. 8, ch. 57,
R.S.A. 1942) of the Commissioner restored.

Appeal allowed with costs.

Solicitor for the appellant: H. J. Wilson.

Solicitors for the respondent: Newell, Lindsay, Emery
& Ford.

THE NEW YORK LIFE INSURANCE APPELLANT; 4

COMPANY (DEFENDANT) .......... *Oct 19

AND 1945
*Feb. 27

HENRY PETER SCHLITT, IN His *

CAPACITY AS ADMINISTRATOR OF THE R

ESTATE OF GEORGE E. Ross, DECEASED RESPONDENT.
(PLAINTIFF). ....................... J

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Life insurance-Provision in policy for "double indemnity" if insured's
death resulted from "external, violent and accidental" cause, but not
applicable in case of suicide-Insured burned to death in fire in his
barn-Whether death "accidental"-Onus of proof-Presumption
against suicide-Inferences from facts in evidence.

Plaintiff, administrator of the estate of R., deceased, sued to recover under -

a "double indemnity" clause in a policy issued by defendant insuring
R.'s life (the amount payable simply on death had been paid). The

*PRESENT:-Rinfret C.J. and Kerwin, Taschereau, Rand and Estey JJ.
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1945 "double indemnity" was payable "upon receipt of due proof" that
R.'s death "resulted directly and independently of all other causes

NEW YORK. from bodily injury effected solely through external, violent and acci-
Co. dental cause". It was not payable if R.'s death resulted from (inter
V. alia) self destruction or any violation of law by him. He was a

SCHMr successful farmer. He had an asthmatic condition but otherwise was
well. On the day before the day on which he died, his wife, during
a quarrel, threatened to leave him (as she had threatened in quarrels
on previous occasions), and the next morning, on his asking if she
still "figured on leaving him", she replied "yes" (though she had
made no preparations to leave), and, according to her evidence, he
said it would spoil his life, he "couldn't face it". Shortly afterwards
his barn was found to be on fire; it was completely destroyed, and
his remains were found in its ruins.

The trial Judge dismissed the action ([19441 1 W.W.R. 129), finding, in
view of R.'s said statements, that he had committed suicide. That
judgment was reversed by the Appellate Division, Alta, ([1944] 2
W.W.R. 68): Defendant appealed.

Held (affirming the judgment of the Appellate Division), that plaintiff
should recover under the double indemnity clause. Rand J. dissented.

Per the Chief Justice and Kerwin J.: It is evident from the trial Judge's
reasons that, but for R.'s said words on the morning of the fire, he
would have concluded that R.'s death was due to an accident within
the meaning of the policy. An appellate court is in as good a posi-
tion as the trial Judge, in such a case, to draw the proper inference;
and, under all the circumstances, the evidence did not lead to a
finding of suicide. There is a presumption against the imputation of
crime. That presumption is not overcome merely by proof of
motive (also, there was no reasonable motive suggested in this case).

The burden upon plaintiff to show that R.'s death came within the terms
of the double indemnity clause did not require plaintiff to show that
the fire itself was started accidentally. Plaintiff was required only
to produce such evidence as would warrant a court in finding that
R.'s death, which undoubtedly occurred by reason of the fire, resulted
from a bodily injury that was effected solely through an accidental
cause (no question arises as to the cause being external and violent).
The fire may have been started innocently by R. or innocently or
intentionally by some one else; so long as R. did not start the fire
with intention of committing suicide or place himself in the barn
with that intention after a fire had been otherwise started, plaintiff
must succeed.

Per Taschereau J.: Plaintiff had satisfied the burden upon him to show
that R.'s death resulted from an "external, violent and accidental
cause" within the meaning of the double indemnity clause. All the
circumstances as revealed by the evidence (and bearing in mind that
courts act upon the "balance of probabilities") lead to that conclu-
sion. The case is one where an appellate court may draw its own
inferences from the proven facts. Suicide is a crime and there is a
legal presumption against the imputation of crime. Motives are very
unreliable and cannot be classified as an accurate determining cause
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of human deeds, which they often influence in different ways; taken 1945
alone, they have very little probative value; and those alleged in NEW YORK
this case do not rebut the presumption against suicide. LiFE INs.

Co.
Per Estey J.: The case is one in which an appellate court is in the same v.

position as the trial Judge as to drawing inferences of fact. R.'s SCHLM
words to his wife on the morning of the fire, when read in relation
to all the other facts, do not justify an inference of suicide. On the
issue of "accidental" death, plaintiff was entitled to invoke the infer-
ence against suicide, which inference was not "destroyed or attenu-
ated" by R.'s said words. On the evidence it must be found that the
cause of death was the fire and that that was an "external, violent
and accidental cause" within the meaning of the double indemnity
clause.

Per Rand J., dissenting: To recover under the double indemnity clause,
plaintiff must show death by accident. That onus remained on him;
and if, with the presumption against suicide and its underlying pro-
bative force properly applied, the evidence compels the Court to
say that on the whole case the probabilities of accident or suicide
are in equal balance, plaintiff must fail. The presumption against
suicide arises from mankind's experience that a human being nor-
mally and instinctively shrinks from it. That general reaction the
Court, in considering all facts before it, will keep in mind; but it,
treated as a fact, is to be looked upon as any other circumstance in
the particular situation. In the present case there was in the whole
of the circumstances, including the weight of the factors in experi-
ence, sufficient to leave the Court in doubt whether R.'s death was
brought about by his intentional act or by accident; and in that
state of things plaintiff's burden had not been discharged. The
Appellate Division had acted upon inferences. which the undisputed
facts did not warrant and at the same time had applied them to a
burden of proof on defendant which the issue between the parties
did not raise. The action should be dismissed.

APPEAL by the defendant from the judgment of the
Supreme Court of Alberta, Appellate Division (1), reversing
the judgment of O'Connor J. (2) dismissing the action,
which was brought to recover, under a double indemnity
provision in an insurance policy issued by the defendant,
a further sum than that which the defendant had paid
under the policy.

The plaintiff sued in his capacity as administrator of
the estate of George E. Ross, deceased, who died on April
27, 1942, in a fire which burned his barn. The defendant
had issued a policy dated December 28, 1925; which in-
sured the life of the said Ross.

(1) [a1944] 2 W.W.R. 68;
[1944] 2 DL.R. 660.

(2) [a9441 1 W.W.R. 129.
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1945 By the policy the defendant had agreed to pay $6,850
NEW YORK (the face of the policy) upon receipt of due proof of the
LWENB. death of said Ross, or $13,700 (double the face of the

V- policy) upon receipt of due proof that his death resulted
SCHLrTT directly and independently of all other causes from bodily

injury effected solely through external, violent and acci-
dental cause, and that such death occurred within 90 days
after sustaining such injury, subject to all the terms and
conditions contained in see. 2 of the policy. Said sec. 2
provided that the said provision for double indemnity
benefit would not apply if the insured's death resulted from
(inter alia) self-destruction, whether sane or insane, or
any violation of law by the insured.

The defendant paid the sum of $6,850. The plaintiff
brought action to recover the further sum of $6,850 under
the said double indemnity provision, alleging that the
death resulted directly and independently of all other
causes from bodily injury effected solely through external,
violent and accidental cause, and occurred within 90 days
from the injury and that due proof of such death, etc.,
had been supplied to or acquired by the defendant. The
defendant denied the allegations of fact upon which the
plaintiff based his claim (except the covenant in the
policy) and further pleaded in the alternative the pro-
vision in the policy that the double indemnity benefit
would not apply if the death of Ross resulted from self
destruction, whether sane or insane, and alleged that his
death resulted from self-destruction.

The trial Judge dismissed the action, finding that Ross
had committed suicide. That judgment was reversed by
the Appellate Division, which directed that judgment
be entered for the plaintiff for the said sum of $6,850.
The defendant appealed to this Court.

The facts and circumstances of the case are sufficiently
stated in the reasons for judgment in this Court now
reported. The appeal to this Court was dismissed with
costs, Rand J. dissenting.

N. D. Maclean K.C. and H. G. Johnson for the appel-
lant.

J. N. McDonald K.C. for the respondent.
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The judgment of the Chief Justice and Kerwin J. was 1945

delivered by NEw YORK
LIFE INS.

KERWIN J.-The appellant Company is the defendant Co.
in an action brought by the administrator of the estate SCrrr
of George E. Ross upon a policy of insurance issued by Kerwin J.
the Company to Ross as the insured. The Company -

agreed to pay $6,850 upon receipt of due proof of Ross'
death
or thirteen thousand seven hundred Dollars upon receipt of due proof
that the death of the Insured before the maturity date resulted directly
and independently of all other causes from bodily injury effected
solely through external, violent and accidental cause.

Ross died on April 27th, 1942. The Company paid $6,850
but declined to pay the additional sum that was claimed
by virtue of the clause referred to.

Mr. Justice O'Connor, the trial judge, dismissed the
action, as he came to the conclusion that Ross had com-
mitted suicide. The Appellate Division of the Supreme
Court of Alberta reversed this judgment, as the five mem-
bers of that Court came to the conclusion that the in-
sured had not committed suicide. Both Courts treated
that as being the only substantial one in question, but
counsel for the appellant argued that they had not
dealt with another issue raised by the Company. This
matter will be adverted to later, but the evidence relat-
ing to Ross' death and to the relevant circumstances
prior thereto must first be stated.

Ross was born on February 11th, 1893, and at the time
of the issue of the policy, December 9th, 1925, was a bache-
lor. The beneficiary mentioned in the policy was his
mother but this was changed on November 12th, 1937, to
the executors, administrators or assigns of the insured.
In 1938, as a result of correspondence through what is
called a friendship column in a newspaper, Ross became
acquainted with Susie Klassen. She became his house-
keeper on his farm and in about three months they were
married. Some time after the marriage quarrels arose
over her claim that her husband and the hired man,
Robert Thomas, tracked mud into the house and while on
several occasions she threatened to leave, at no time did
she make any preparations to carry out these threats.
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1945 On Sunday, April 26th, 1942, another quarrel occurred
NEW YORK over the same matter and she told her husband that she

IMMINS. was going to leave. In cross-examination she stated that
V. she meant it at the time and that he must have known

SCT that she meant it but "she did not know." Thomas,
Kerwin J. who had worked for Ross for some years and for Ross'

father before that, was present during this quarrel and,
according to his evidence, he told Ross that it was time
he was quitting. The two of them went out of the house
together; Thomas intimated to Ross that either he or
Ross' wife would have to leave; Ross asked Thomas not
to quit but to wait a few days, to which Thomas agreed.
(At some stage but whether in Thomas' presence or not
is not quite clear, Mrs. Ross complained that she was
working too hard while her husband intimated that she
had not been working as hard as his mother.) Thomas
went to visit a neighbour, not because of the quarrel but
because he very often went there or to the houses of
other neighbours, and did not return until Monday
morning.

On that Monday morning, Ross rose about six o'clock
and went to do the chores. His wife prepared his break-
fast and then went back to bed. Ross returned to the
house, ate his breakfast and then went to the bedroom
to inquire if Mrs. Ross were ill. She replied that she
was not, but that she was trying to get some sleep since
she had not slept during the night. He again left the
house. After an interval she arose and had started wash-
ing the dishes when he returned and on asking if she still
"figured on leaving him", she replied "Yes". According
to her evidence, he said that "It would spoil his life if
I left him; he couldn't face it; and things like that he
was telling me; and talking about other things, too" and
be then went out of the house. She had not commenced
to pack any of her effects nor had she asked him to drive
her to town. About ten minutes after Ross left, his wife
went to the porch of the house and saw smoke coming
out of all parts of the barn. She went out into the yard,
towards the barn, and shouted for him but, not getting
any answer, returned to the house and telephoned for
assistance. So far as she could see, all the doors in the
barn were closed. She opened one door, the one on the

294 [1945



SUPREME COURT OF CANADA

south side, and left it open. The barn and the contents 194

burned, Ross' body was found in the debris and there is NW YORK
no doubt that he died as a result of the fire. Lim INS.

The barn was a frame building about eighty feet wide, V.n
running east and west, by about forty feet. There was ] .

a double door in the west part of the barn with a strip K
of cement about fifteen feet wide leading from this double
door northerly across the barn, on either side of which
strip of cement were the stalls, which had been planked.
Otherwise the earth formed the ground floor of the barn.
There was one stairway in the building, leading to the
loft which extended over the whole area, and in the loft
there were about eight tons of hay. The barn was wired
for electricity, the power for which was generated out-
side. There were three or four gasoline cans on the pre-
mises, one of which was kept in a shed where the gaso-
line pump was. After the fire, one can was found by
Thomas on the floor of the barn about fifteen feet from
Ross' body. There was no gasoline in the can and the
top was screwed on tightly. Thomas drove a tractor over
this, flattened it and threw it on a junk pile, and it was
only later that it was discovered by a policeman who then
ascertained from Thomas what the latter had done. The
fuse in the shed was intact.

Ross did not smoke and, therefore, did not always have
matches with him but, on some occasions, Thomas had
secured matches from him. It appears to be common
ground that Ross had been in the loft and had fallen
where he had been overcome. While the evidence is not
clear, it seems to have been taken for granted, at the
trial, that because of what was found in the stalls, Ross
had harnessed a team of horses and had probably used
them to bring some feed, which, however, was not brought
in the barn but was left outside. There is also evidence
that gasoline was used occasionally to shine the harness.

There was no contradictory evidence and while the
trial judge described the widow as giving her evidence
with a fatuous grin, he believed her testimony. Part of
that testimony, however, was an opinion expressed by
her that her husband had committed suicide and a state-
ment that she did not want the double indemnity and
would refuse to accept it. As to the first part, the evi-
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1945 dence was inadmissible as that was the very point the
NEW YORK Court was asked to determine. As to the second part,
LiEs INS. counsel for the administrator stated before the Appellate

v. Division that the widow had concurred in the instruc-
tions by the administrator to prosecute the appeal.

Kerwin J. There might also be mentioned the evidence of Thomas
that he acted as he did in connection with the gasoline
can because he feared that it might be considered Ross
had committed suicide. His opinion on that point was
also inadmissible.

It is evident from the reasons of the trial judge that if
it had not been for the evidence of the widow that her
husband had said he could not face it, etc., Mr. Justice
O'Connor would have come to the conclusion that Ross'
death was due to an accident within the meaning of the
policy. An Appellate Court is in as good a position as
the trial judge, in such a case, to draw the proper infer-
ence: Dominion Trust Co. v. New York Life Insurance
Co. (1). I agree with the Appellate Division that under
all the circumstances and bearing in mind that no ques-
tion as to financial difficulties could arise as Ross' estate
was valued at about $40,000 with current debts of $400,
the evidence does not lead to a finding that Ross com-
mitted -suicide. There is a presumption against the im-
putation of crime: London Life Insurance Company v.
Trustee of the Property of Lang Shirt Co. (2); and
motive can never be of itself sufficient: Dominion Trust
Co. v. New York Life Insurance Co., supra. The only
motive suggested in this case-that Ross, being timid
as far as public opinion was concerned and not liking to
be teased or made to feel ridiculous, would commit suicide
rather than have it said that his wife had left him-can-
not be taken seriously.

The other point mentioned earlier and on which counsel
for the appellant relied was that the plaintiff had to
bring himself within the terms of the policy. No doubt
that is so and there must be evidence that Ross' death
resulted directly and independently of all other causes
from bodily injury effected solely through external, vio-
lent and accidental cause. It was suggested that this
required the plaintiff to show that the fire itself was
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started accidentally. This is a fallacy. The plaintiff was 1945

required only to produce such evidence that would war- NEW YORK
rant a court in finding that Ross' death, which undoubt- LWE.
edly occurred by reason of the fire, resulted from a bodily V.
injury that was effected solely through an accidental - -
cause; no question arises as to the cause being external Kerwin J.
and violent. The fire may have been started innocently
by Ross; or innocently or intentionally by some one else.
So long as Ross did not start the fire with the intention
of committing suicide or place himself in the barn with
that intention after a fire had been otherwise started, the
plaintiff must succeed.

The appeal should be dismissed with costs.

TASCHEREAU J.-The plaintiff, Henry Peter Schlitt, is
the administrator of the estate of George E. Ross who
died in tragic circumstances, and, in such capacity, he
brought action against The New York Life Insurance
Company, and based his claim on the following relevant
paragraphs of the insurance policy, issued by the appel-
lant on the life of the deceased:-

NEW YORK LIFE INSURANCE COMPANY
A MUTUAL COMPANY

AGREES TO PAY

to Lottie Ross, mother of the insured (with the right on the part of the
Insured to change the Beneficiary in the manner provided in Section 7)
Beneficiary Sixty-Eight Hundred Fifty Dollars (the face of this Policy)
upon receipt of due proof of the death of George E. Ross the Insured
before December 9th, 1957 (hereinafter called the maturity date); or
Thirteen Thousand Seven Hundred Dollars (Double the face of this
Policy) upon receipt of due proof that the death of the Insured before
the maturity date resulted directly and independently of all other causes
from bodily injury effected solely through external, violent and acci-
dental cause, and that such death occurred within ninety days after sus-
taining such injury, subject to all the terms and conditions contained
in Section 2 hereof.

* **

SECTION 2-DOUBLE INDEMNITY

The provision for Double Indemnity Benefit on the first page hereof
will not apply if the Insured's death resulted from self-destruction, whether
sane or insane; from any violation of law by the Insured; from military
or naval service in time of war; from engaging in riot or insurrection;
from war or any act incident thereto; from engaging, as a passenger or
otherwise, in submarine or aeronautic operations; or directly or indi-
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1945 rectly from physical or mental infirmity, illness or disease of any kind.
The Company shall have the right and opportunity to examine the body,

LNx ,oa. and to make an autopsy unless prohibited by law.

Co * *
V.

SECTION 7
Taschereau J.

Self-Destruction.-In the event of self-destruction during the first
two insurance years, whether the Insured be sane or insane, the insur-
ance under this Policy shall be a sum equal to the premiums thereon
which have been paid to and received by the Company and no more.

The appellant paid the sum of $6,850, but refused to
pay the double indemnity on the ground that George E.
Ross had committed suicide, and that under the terms of
the policy, his death had not "resulted directly from
bodily injury effected solely through external, violent and
accidental cause." The trial Judge found that Ross had
committed suicide and dismissed the action, but the
Court of Appeal reversed this judgment and the Insur-
ance Company now appeals to this Court.

Ross was a farmer domiciled in Wainwright, Alberta,
where for many years he carried successfully his farming
operations with the help of one man named Robert
Thomas. The evidence reveals that he was a good worker,
leading a retired life, that he was active and robust, ex-
cept for an asthmatic condition of the lungs that occasion-
ally required the care of Dr. Wallace, who was the family
physician.

Ross's farm was highly mechanized, and he was the owner
of a fine herd of cattle and of one team of horses, and
he was very particular about his property which he kept
in very good condition. The barn was equipped with an
electric system.

In 1938, when he reached the age of approximately
forty-five, as the result of an advertisement called "Friend-
ship Group", which he had seen in the local newspaper,
he met one Susie Klassen, who for three months acted as
his housekeeper, and then became his wife. Until the
date of his death, he had on several occasions quarrelled
with her and although the differences seemed to be of
a minor character, she threatened to leave him; but Ross's
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matrimonial troubles, if serious at all, did not appear to 1945

affect hirm, for his friends testify that he looked quite NEW YORK

happy and pleased about his marriage. LiFE N8.
The day previous to his death, an insignificant happen- V.

ing arose about the hired man who came into the house -

with muddy boots, to which Mrs. Ross objected strenu- Tachereau J.

ously, so that Thomas left the house momentarily, and
was not present when the next morning the tragedy
happened.

That morning Ross got up at about six o'clock, and went
out doing the chores, after which he came home and had
his breakfast. He then went in his wife's room and,
seeing that she was in bed, asked if she was sick. He
went back to the barn and returned later, asking his wife
if she still had the intention of leaving him, and, receiv-
ing an affirmative reply, he said it would spoil his life
and that he could not face it. His wife testifies that he
talked also of different other things, that he did not look
cross at all, but she could see that he felt bad. Ten
minutes after he had left, the wife, who was washing
her dishes, walked into the porch and saw smoke coming
out of the barn, which she says was all on fire. She went
to the barn, which was located at a distance of approxi-
mately seventy-five yards from the house, and shouted
for her husband, but did not get any answer. She
opened one of the doors, but she could not go in because
the smoke was too thick. She then telephoned for help,
and the first to arrive was Mr. Mudles, with some other
neighbours. Corporal Miller of the Royal Canadian
Mounted Police was also called, as well as Corporal
Francis.

When they arrived all the upper part of the barn was
burned, and, towards the south end near the centre, they
found the dead body of Ross. It was lying on prairie
wool and underneath it were pieces of what appeared to
be parts of the ceiling, leaving the impression that the
body had fallen from the loft. Although it was in a
charred condition, it was identified as being the body
of Ross. The two horses and the other animals were
also burned, but calcinated strips of leather were on the-
remains of the horses, evidence that they had recently
been harnessed. A .gasoline can was found in the barn

30491-5
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1945 after the fire. It was empty, but the top was screwed
NEw YouR on, and when Addison Thomas, the help, discovered it,
LIFE NS. he thought he would destroy it, so he ran the tractorCO.

v. over it and threw it in the junk pile.
&HL With this evidence, the trial Judge found that the

Tachereau J. plaintiff as administrator of the estate was not entitled
to the double indemnity, because he thought that Ross
had committed suicide, but the Court of Appeal reached
a different conclusion.

It was undoubtedly upon the resplondent to show that
Ross's death was the result of "an external, violent and
accidental cause". This, I think, he has established,
although the trial Judge found otherwise. This is a case
where a Court of Appeal is at liberty to draw its own
inferences from the proven facts, and is not bound to
accept the findings of the Judge in the original Court.
(Dominion Trust Co. v. New York Life Ins. Co.). (1).

All the circumstances of the case, as revealed by the
evidence, lead me to the conclusion that the respondent
has brought himself within the provisions of the double
indemnity clause of the policy. In Jerome v. Prudential
Insurance Company of America (2), Rose C.J. said:
"Nothing, practically, can be proved to a demonstration,
and courts act daily, and must act, upon a balancing of
probabilities".

And some time before, in Richard Evans & Co. Ltd.
v. Astley (3), Lord Loreburn had also said: "Courts like
individuals, habitually act upon a balance of probabili-
ties".

Here in this case, the balance of probabilities is in
favour, I think, of George E. Ross having met a violent,
external and accidental death, by burning in the fire
which destroyed his barn.

The appellant company has alleged in its plea that
Ross perished as a result of self-destruction. Suicide,
although not punishable, is nevertheless a crime, and the
law of evidence is that there is a legal presumption
against the imputation of crime. In London Life Insur-
ance Co. v. Trustee of the Property of Lang Shirt Co.
Ltd. (4), Mr. Justice Migneault said:

(1) [1919] A.C. 254.
(2) (1939) 6 Ins. L.R. 59.

(3) [1911] A.C. 674, at 678.
(4) 61929] S.C.R. 117, at 125-126.
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That there is, in the law of evidence, a legal presumption against 1945
the imputation of crime, requiring, before crime can be held to be estab-
lished, proof of a more cogent character than in ordinary cases where no in Yo.
such imputation is made, does not appear to admit of doubt. Co.

In the same case, Lang Shirt Co.'s Trustee v. London Life SCHUTr

Ins. Co. (1), Latchford C.J., in his judgment at page 95TaschereauJ.
stated and quoted the law as follows:-

It is, I think, settled law that, when the death is explicable in two
ways and the circumstances are equally consistent with accident or
suicide, as, for instance when the assured is found drowned, without any
explanation of how he happened to get into the water, the presumption
against crime applies, and the insurers are therefore liable as for death
by accident: Welford, Accident Insurance (1923), p. 211.

The same principle has also been applied in Harvey v.
Ocean Accident and Guarantee Corporation (2), where it
was held:-

If a man is found drowned, and certainly drowned either by acci-
dent or by suicide, and there is no preponderance of evidence as to
which of the two caused his death, is there any presumption against
suicide which will justify a jury or an arbitrator in finding that the
death was accidental and innocent, and not suicidal and criminal? In
my opinion there clearly is such a presumption. (3).

The appellant submitted that it has established a motive
which would show that death was self-inflicted by the de-
liberate intention of the deceased. It is said that Ross,
being of a timid and retired nature, would be unable to
bear the loss of his wife and the ridicule that would fall
upon him, if she left him. The threats which never
materalized, made by Mrs. Ross that she would leave her
husband, must not be given too much weight. Motives
are indeed-very unreliable, and they cannot be classified
as an accurate determining cause of human deeds, which
they too often influence in different ways. Taken alone,
and not coupled with other extraneous evidence, they
have very little probative value, and surely those that are
alleged in the case at bar do not rebut the presumption
against suicide. As Lord Dunedin said in Re Arnold
Estate (4):-

Motive, however, can never be of itself sufficient. The utmost
that it can do is to destroy or attenuate the inference drawn from the
experience of mankind that self-destruction being contrary to human
instincts is unlikely to have occurred. The proof of suicide must be
sought in the circumstances of the death.

(1) 62 Ont. L.R. 83.
(2) [1905] 2 Ir. R.

(3) The quotation is from p. 29.
(4) (1918) 44 D.L.R. 12, at 16.
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1945 Ross was a prosperous farmer who left an estate of
NEW YoRK over $40,000, and who had no financial troubles. His
Li n affection for his wife had, since a certain time; cooled

v. down to a stage of indifference, and the grief due to the
possible loss of her companionship and the alleged ridi-

TaschereauJlcule that her departure would cast upon him, appear to
be mere conjectures that cannot allow me to say that
he sought an end to his sorrows and fears in self-destruc-
tion.

I would dismiss this appeal with costs.

RAND J. (dissenting)-This action was brought for
$6,850 on a policy of life insurance providing what is
known as a double indemnity on death arising from acci-
dent. Liability for death alone was admitted and pay-
ment made but as for accidental death it was denied and
these proceedings resulted. The trial judge found the
deceased had brought about his own death and dismissed
the claim. On appeal this was reversed and judgment
given for the amount claimed.

The facts are somewhat meagre. At the time of his
death on April 27th, 1942, the deceased was forty-nine
years of age. He was a farmer in the Wainwright dis-
trict of Alberta and left property consisting of more than
six quarter sections of land, buildings, farm implements,
cattle, etc., of the net value of approximately $42,000.
The farm had been his father's and apparently he had
always lived on it. He had remained unmarried until
1938. In that year he replied to an advertisement for a
place as housekeeper by the woman he later married;
and, after the exchange of two or three letters, she came
to his home in March or the early part of April of that
year. The letters on the part of the deceased had been
written by Robert Thomas, a hired man, who had evi-
dently worked on the farm continuously from some years
before the death of the father. On July 31st, 1938, the
deceased married * the housekeeper and from then until
his death they lived together, with Thomas a member of
the household.

Those best acquainted with the deceased, his doctor,
Thomas and others, agree in describing him generally as
a capable farmer but somewhat reserved and retiring:
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a quiet man, who did not do much talking. He had enjoyed 1945

good health until three or four years before his death NEW YORK
when "he seemed to get kind of asthma effects of some LuFE NS.

kind: got short of wind." The doctor described him as v.
a "timid soul". He was peculiarly sensitive to ridicule
and to neighbourhood talk, and in relation to women was Rand J.
shy and hesitant. He could not stand "guying" and was
"touchy". We have not much to indicate the attitude
or feeling between. him and his wife but, from her ac-
count, their life together had been disappointing. She
thought his affections had cooled towards her and at
times he looked "despondent and down-hearted and fed
up with life."

On several occasions she had threatened to leave but
nothing of that sort actually took place. It is probably
a fair inference that the wife on the one side and the
deceased and the hired man on the other had gradually
grown on each other's nerves. Their untidiness was evi-
dently a source of irritation to her, which she did not
hesitate to express to the hired man. On the Sunday pre-
ceding the death there was a flare-up between them on
his coming into the house, as she complained, with too
much dirt on his boots. He denied that and resented it.
The wife declared she would leave and the hired man
likewise. After a long talk with the deceased, however,
he finally agreed to stay on -for a few days at least. On
that morning, with his work finished, he went over to
friends about six miles distant, intending to return at
night, but on account of rain he put off returning until
the next morning. That .was not unusual, however, and
carried no significance.

Evidently the deceased and his wife did not speak
again that day or night, although they occupied the same
bed. About six o'clock the next morning, as was his prac-
tice, he got up and went outdoors, doubtless to do the
chores. His wife, who had not slept during the night,
prepared his breakfast and then went back to bed. The
deceased returned to the house and, after eating break-
fact, came to the door of the bedroom and enquired if
his wife was ill. She replied no, that she was trying to
get some sleep, upon which he again went out of the
house.
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1945 About nine o'clock his wife rose, dressed and started
NEw Yoax to wash up the breakfast dishes. While at this, the
LE Ii18. deceased came in and they had a serious discussion. HeCO.

v. asked her if she intended to leave and she answered that
-U she did. He spoke of the work about the house and con-

Rand J. trasted what she did with what his mother used to do.
He did not appear angry "but I could see he felt
bad." Finally, "he said he couldn't-it would spoil his
life and he couldn't face it" (her leaving). From these
few details we must surmise his state of mind as he left
her. The talk lasted but a few minutes and as he closed
the door of the house again, it was the last seen of him
alive.

About ten minutes later his wife, happening to go out
to the back porch, saw smoke coming from all parts of
the barn. She ran out, calling her husband, and went
as far as the barn door which she opened but, in the thick
smoke that met her, left it, turned back to the house and
telephoned for help.

In the barn, which was 60' by 30', were a team of
horses, two calves and three pups. The horses were in
a double stall next to the double doors which opened
towards the house. The loft had a good flooring through-
out and was reached by a stairway running to the back,
the northerly side, along the westerly wall. In it were
seven or eight tons of hay, some of which was known as
prairie wool. There were doors between the sections
below through which the stairway could be reached from
any part.

The fire consumed the barn and contents. The body of
the deceased was found near the easterly side of the
double doors and underneath it were some unburned
prairie grass and a small portion of the floor of the loft.
The -head as well as the arms and legs had been entirely
burned off and identity was in part established by a
watch found near the remains.

The hired man had heard of the fire and reached the
home between ten and eleven o'clock at a time when the
barn was still burning. -In looking through the ruins he
came across a can which he recognized as one which had
been used for gasoline and kept in a small building
between the barn and the house and a bit to the east,
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which housed a gasoline engine and water pump. This 1945

can lay twelve feet or so in a cross direction from the NEW YORK
body of the deceased. Thomas had never seen it in the LiE Ns.

barn before. He picked it up and two or three days later V.
ran a tractor over it and threw it on the junk pile. There SCmrr-

is no doubt of his reason for so doing. When he had Rand J.
picked it up, however, he was not alone and some time
later, in August, upon being questioned about it by the
Mounted Police he produced it to them.

There was no doubt, either, in the mind of the widow
as to the cause of the fire and up to and including the
trial she disclaimed the insurance monies. The first
coroner called was a friend of the deceased and certified
the death as from accident. The matter was not allowed
to rest there, however, and an enquiry later held by
another coroner found death by suicide.

From the moment when the deceased left his house
for the last time with the words "it would spoil his life
and he couldn't face it" on his lips, until his charred
remains were found in the ruins, we are left to conjecture.
What actually took place was hidden behind the closed
doors of the barn.

The trial judge took the issue to be whether or not the
deceased committed suicide, with the onus of establishing
it on the appellant. He found a motive in the fact that
"he had met his wife in a rather unorthodox way which
no doubt caused considerable gossip in the neighbour-
hood and many dire predictions of unhappy married life,
now likely to be fulfilled," and he was strongly influenced
by the last conversation in part quoted: that it would
spoil his life if his wife left him and that he could not
face it. "I take his last words to mean that he could
not face the disgrace of his wife's desertion and would
end his life. I find he did." In the Court of Appeal
the reasons of Ford, J.A., were concurred in by Harvey,
C.J.A., Howson J.A. and Shepherd J. In them the con-
trolling view of the facts is, I think, indicated by the
references to the incident of the gasoline can and the
cause of the fire. Speaking of the former, Ford J.A., says:

There are, I think, many other inferences to be drawn from what
the hired man did with the gasoline can he says he found in the ruins
than the one that he was endeavouring to protect the reputation of his
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1945 employer from the odium attached to suicide. He says that he found
an empty gasoline can, which had been usually kept elsewhere, in the

N=w Ys. ruins of the barn, and that he ran the tractor over it. This action on his
(jo. part as well as the expressed opinion of the widow on whose farm he
V. and she are still living, may have been done and expressed to protect

ScHLITr some one other than Ross as the incendiary and killer.

Rand J. And of the fire:
The fact that it was not more than ten minutes after Ross is said

to have left the house that the barn was on fire, with smoke coming
out of every crack, the fact that it is clear that he had gone to the loft
and, that if he is the one who set the fire, must have made other
preparations for his alleged act, unless he had previously prepared the
setting for his death, should lead to the conclusion that it was someone
else who set the fire or that the fire was itself accidental. The possi-
bility, if not probability, of the fire itself being accidental is stated in
the reasons for judgment of the learned trial Judge.

There is also this observation on the possibility of
suicide:

Here the "method of death," which it is said is what should be
found to have been adopted by Ross, is so fantastic that it is almost
unbelievable that such a man as Ross is said to have been would have
planned and adopted it as the means of escape from his troubles.

Lunney J.A. reached the same conclusion. It was assumed,
as a result of the presumption against it, that the onus
lay upon the appellant to prove suicide in order to de-
feat accident.

In dealing with these speculations I should first re-
mark that we are not at liberty to question the testi-
mony of the widow. The trial judge, in a case in which
he would properly subject her and her testimony to a
keen scrutiny, believed her and, although he mentions
an' unattractive mannerism, he had no doubt of her vera-
city. As to the hired man, Thomas, not the slightest
justification appears for any question of his honesty or
truthfulness. We cannot, therefore, disregard their testi-
mony or assume facts contradictory of it.

The vital question of fact meets us at the threshold of
the enquiry: what or who caused the fire? If the barn
was on fire when the deceased reached it, a distance of
about seventy-five yards from the house, would he,
without a word or call of alarm, have entered it, closed
the door behind him and gone to the loft? Not, surely,
unless he was bent on his own destruction. With no such
intent, would he not have made some attempt to save
the horses? Opening the westerly half of the main doors
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he was immediately at their side in the double stall; but 1945

we know that the doors were closed and that the horses NE WORK

died there with their harness on. Then, let us assume LCIN8.
the fire to have started after he entered the barn. It was v.
lighted by electricity and, if there had been a short circuit m
in the wiring, the fuse would have burned out, but the RandJ.

fuse was found intact; he did not smoke; there is not a
word to support the possibility of spontaneous combus-
tion in seven or eight tons of hay at that time of year;
and that at that particular moment he, a careful farmer,
would be moving, or looking or searching around hay in
a loft with two windows and an electric light, with a
burning match in his hand, and so set the fire and become
his own victim, must, I think, be rejected out of hand.
What could have been the purpose of the can in the barn?
It was suggested that the gasoline might be used to clean
harness; but the only use shown was by Thomas, to put
a shine on the horses; the deceased was "not much for
slicking up his horses." No other possible cause has been
mentioned.

On the other hand, a fire in hay generally does and
can easily be made to give off dense smoke and, when
first seen by the wife, smoke was pouring from all open-
ings in the barn; the deceased was asthmatic and pecu-
liarly susceptible to suffocation; given a will to suicide,
here was a means at hand, swift, and with an effect per-
haps not unfamiliar to his imaginings. But that same
susceptibility would have tended, from the first contact,
to cause him to seek his own safety and that of the ani-
mals in the barn, had he been so disposed.

The double indemnity is an insurance against death
by accident. There are other qualifying characteristics
but they are not material. to this controversy. The onus .
of proof of accidental death is on the plaintiff: the ques-
tion of suicide does not, as a plea, arise. If the action
had been brought as a claim upon death only, the defen-
dant must have raised that question as a defence and
would, conversely, have carried the burden of that issue.

A presumption requires the court or jury to assume
a fact material to an issue before it until evidence has
been presented which, to a degree fixed in each case by
law, destroys or sufficiently qualifies it. The presump-
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1945 tion may depend upon the proof of a special fact or it
NEW YORK may acconpany certain evidentiary matters whenever
LE INS. they appear. A primary question in each case is whether

V. the presumption raises an onus of proof or, as it is some-
times called, persuasion, on the party against whom it

Rand J. operates, or requires merely the neutralizing of the fact
presumed in the framework of the existing onus. That
the same presumption in its application to different cir-
cumstances may give rise to either of these, is illustrated
in the consideration of the question in United Motors
Service Inc. v. Hutson (1).

Does, then, the presumption against suicide as it arises
in this case throw upon the appellant the burden of estsb-
lishing it by the preponderance of probability, or does
the onus remain that of establishing death by accident?
I have no doubt it is the latter; and if, with the pre-
sumption and its underlying probative force properly
applied, the proof in rebuttal brings the court to the
point where on the whole case it must say that the pro-
babilities are in equal balance, the respondent must fail.

In the conception of a function of requiring a quantum
of proof, the presumption plays no part in the draw-
ing of conclusions from the facts presented in rebuttal,
and this circumstance has made a generous contribution
to the confusion and difficulty which surround the prac-
tical application of this very necessary device.

Presumptions may be raised primarily from considera-
tions of convenience bearing little or no relation to the
logic of proof, but they may also be the legal crystalliza-
tions of inferences from experience. There can be little
doubt that the rule with which we are dealing is of the
latter class. It is the experience of mankind that a human
being normally and instinctively shrinks from the act of
his own destruction. But we know that suicide does
take place, and unpredictably: and when in a given
controversy circumstances appear pointing to such a con-
clusion, what, in fact, is the r8le of the presumption?

The clue to that lies in the distinction between the
presumption in its legal requirement and the matter in
experience out of which it has arisen. In the considera-
tion of all facts before it, a court or jury will inevitably

(1) [1937] S.C.R. 294.
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keep before itself that basic datum, in this case the gen- 1945

eral repugnance to self-slaughter. That instinctive re- NEW YoaK
action, treated as a fact, is to be looked upon as any other LiWE INs.

circumstance in the particular situation. The distinction V.
is indicated by Lord Dunedin in Dominion Trust Com- scm-rrr

pany v. New York Life Insurance Company (1): Rand J.

Motive, however, can never be of itself sufficient. The utmost that
it can do is to destroy or attenuate the inference drawn from the experi-
ence of mankind that self-destruction, being contrary to human instincts,
is unlikely to have occurred. The proof of suicide must be sought in the
circumstances of the death.

And these circumstances, in turn, run the gauntlet of the
factors underlying that inference in the process of inter-
preting them.

When a point has been reached at which suicide be-
comes a reasonable conclusion or counter-balances acci-
dent, the legal effect of the presumption is exhausted.
The cardinal question in any case is whether the evi-
dence offered in rebuttal warrants a finding of that
degree of probability. The crux lies in defining prac-
tical formulas for determining that question. Middle-
ton J.A., dealing with the presumption as against crime,
where the onus of proof must be met, lays down this
test:

While the rule is not so strict in civil cases as in criminal, I think
that when a right or defence rests upon the suggestion that conduct is
criminal or quasi-criminal, the Court should be satisfied not only that
the circumstances proved are consistent with the commission of the
suggested act but that the facts are such as to be inconsistent with any
other rational conclusion than that the evil act was in fact committed.

(Lang Shirt Co.'s Trustee v. London Life Ins. Co. (2)).
But that passage is dealing with a "right" or a "defence".

The only right here is asserted by the respondent; the sug-
gestion of suicide arises in the proof of "accident", the basis
of the right, and not by way of "defence" in the sense there
intended.

In this case, therefore, the facts and the inferences which
may fairly be drawn, including not merely the motive
but the intention implied in fact from the language ac-
companying the first step towards the final act, brought
into juxtaposition with the elements in experience giving
rise to the presumption, must, to defeat the claim, bring
about in the mind of the court or jury an impasse of

(2) (1928) 62 Ont. L.R. 83, at 93.
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1945 balanced probabilities. Obviously, if they are inconsis-
NEW YoRK tent with accident, the claim fails; but having regard to
LIFE INS. the factors to be taken into account, I see no reason why,CO.

v. under such an onus, inconsistency must be shown. AnELM equal consistency reached after giving full effect to the
Rand J. presumption as fact is the same as a balance of proba-

bility; and unless there is some rule of policy that will
otherwise control it, the party carrying the onus must
necessarily fail. I know of no such rule.

It is no doubt settled that where death is explicable
in two ways and the circumstances are equally consis-
tent with suicide or accident, as in the case where a per-
son is found drowned and there is no explanation of how
he got into the water, the presumption prevails. This
assumes a simplicity of facts and an evaluation of them
uninfluenced by the instinctive bias against suicide, which
are not present or possible here: we have not an "equal
consistency": and the presumption in some form must
descend into the facts. The same probative require-
ment is observed in either form of the statement but, in
my opinion, it comports more nearly with the actual pro-
cesses of judging such an issue that the underlying factors
and the surrounding circumstances be conceived in recip-
rocal effect upon each other; and not that the presump-
tion as a neutral arbiter should be called in to tip the
scales of balanced fact.

The ruling of this Court in The London Life Insur-
ance Company v. Trustee of the Property of Lang Shirt
Company Limited (1) was pressed upon us and is taken
as governing in the Courts below. In the main action
of that appeal, suicide was raised as an affirmative plea;
in the other two actions, in which claims were for death
by accident, it was apparently conceded-as it was in
the Court below-on the argument, and certainly as-
sumed, that as to the alternative of suicide, the onus
likewise was on the defence. But, as I have already indi-
cated, the issue before the trial judge in the present case
was not suicide: it was accident, with the onus on the
respondent: and that onus has not been displaced by any
effect of the presumption. I find nothing in the rule of
law laid down by Mignault J. in conflict with what I
have said here.

(1) [1929] S.C.R. 117
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I think it clear that there is in the whole of the cir- 1945
cumstances before us, including the weight of the factors NEW YoRK

in experience, sufficient to leave the court in doubt whe- LiF jNs.

ther the death was brought about by the act of the v.

deceased or by accident. That, against years of external ScHLiT

routine, this climax of depression, emotional disturb- Rand J.
ance, motive, intention, fire and death, crowded into the
space of ten minutes, should be accepted as pure coinci-
dence, is too great a strain on credulity. In that state of
things the burden on the respondent has not been dis-
charged. I .

With the greatest respect, I am forced to the opinion
that the Court of Appeal has acted upon inferences which
the undisputed facts do not warrant and at the same
time has applied them to a burden of proof on the defen-
dant which the issue between the parties did not raise.

I would allow the appeal and dismiss the action with
costs throughout.

EsnY J.-The respondent (plaintiff), Henry Peter
Schlitt, in his capacity as Administrator of the Estate of
George E. Ross, claims under a policy of insurance with
the appellant (defendant), The New York Life Insurance
Company. The policy contains the usual coverage upon
the life of the late Mr. Ross, in the sum of $6,850, and
this amount the company has paid. In addition thereto
this policy has a double indemnity clause, under which
the company refused to make payment, and this action
is for ' the recovery thereof. The parts of the policy
material to this action are as follows:

* * * Thirteen Thousand Seven Hundred Dollars upon receipt
of due proof that the death of the Insured before the maturity date
resulted directly and independently of all other causes from bodily
injury effected solely through external, violent and accidental cause

Section 2-Double Indemnity
The provision for Double Indemnity Benefit on the first page hereof

will not apply if the Insured's death resulted from self-destruction * * *

It is incumbent upon the plaintiff to establish that the
death of George E. Ross "resulted * * * from bodily
injury effected solely through external, violent and acci-
dental cause." Ocean Accident and Guarantee Corpora-
tion v. Fowlie (1). Wadsworth v. Canadian Railway
Accident Insurance Co. (2).

(2) (1914) 49 Can. S.C.R. 115.
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(1) (1902) 33 Can. S.C.R. 253.
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1945 There is no question of credibility nor controversy with
NEW YORK respect to the facts and this is therefore a case in which
Lco "NS- the appellate is in the same position as the original Court

v. with respect to drawing inferences of fact. Per Lord
"CLI Halsbury in Montgomerie & Co. Ltd. v. Wallace-James

Estey J. (1).

It is established that on Monday, April 27, 1942, the
death of George E. Ross resulted from bodily injuries
caused by a fire which was an "external and violent cause"
within the meaning of the policy. In order for the plain-
tiff to recover, it must also be found that this fire was
an accidental cause. The cause of this fire constitutes
the important issue in this appeal.

Mr. Ross lived on a farm near Wainwright, and after
doing his chores came into the house about nine o'clock
Monday morning, where he had a conversation with his
wife, and went-out again. Ten minutes later Mrs. Ross,
from the porch of the house, saw smoke coming out of
the barn "from every crack I could see". She ran out-
doors, called to Mr. Ross, who did not answer. She
opened the barn door, and finding the barn full of smoke,
she hastened to telephone neighbours. The barn was
completely destroyed and Mr. Ross' remains were found
in the ruins of the barn.

The learned trial judge states: "If it were not for the
wife's evidence as to Ross' last words to her, I would
agree with Dr. Wallace"; and further stated: "I take
his last words to mean that he could not face the dis-
grace of his wife's desertion and would end his life. I
find he did". Dr. Wallace had deposed, as coroner: "I
closed the case as accidental death due to burning."

On Sunday morning Mrs. Ross objected to Mr. Ross
and the hired man, Thomas, walking into the house with
muddy boots. Words followed, and Mrs. Ross threat-
ened to leave, as did the hired man. The quarrel appar-
ently ended with Mr. Ross and the hired man going out
of the house. Outside they had a conversation of some
length, and the hired man reiterated his statement that
he thought he should leave. Mr. Ross counselled him to
remain a few days and he promised to do so. Imme-
diately after this conversation, the hired man left, not

(1) (19041 A.C. 73, at 75.
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because of the quarrel, but to visit a friend about three 1945

miles away. Because of rain, he did not, as he had in- NEW YORK

tended, return that evening and was not on the farm Co.
again until he came in response to a telephone call about V.
the fire. SLITT

After the quarrel on Sunday, Mr. and Mrs. Ross did Estey J.

not speak to each other; they did, however, have their
meals together and slept together that night. He got
up Monday morning early as usual and completed his
chores. lie harnessed his team of horses, and whether
he had already used them to haul feed, or intended to
use them, we do not know, but he left them in the barn
with the harness on.

Mrs. Ross had not slept well, and after Mr. Ross had
gone out the first time, she got up, prepared his break-
fast and went back to bed. Mr. Ross came in, ate his
breakfast, went to the bedroom and inquired if she was
ill, to which Mrs. Ross replied she was not but was
merely catching up on her sleep. Mr. Ross went out of
the house again. When he came back about nine o'clock,
he found Mrs. Ross washing the dishes. As to what then
took place, Mrs. Ross deposes as follows:

After a little, I got up and started doing my dishes, and then after
a little while he came in again, and he asked me if I still figured on leav-
ing him. I said: "Yes". He said it would spoil his life if I left him;
he couldn't face it; and things like that he was telling me; and talking
about other things, too. A little while after that, he went out and I
never seen him again.

She also deposes, with regard to Mr. Ross at that time:
He didn't look to be cross at all, but I could see he felt bad, you

know.

Again, she says:
He came in and we were talking together.

This was Mr. Ross' last conversation which so influenced
the learned trial judge. He went out and ten minutes later
the barn was seen to be on fire.

The evidence would indicate that ever since their
honeymoon in 1938 Mr. and Mrs. Ross from time to time
would have differences and Mrs. Ross would threaten to
leave, but she had never left. No particulars of these
previous difficulties are given, but Mr. Schlitt, the ad-
ministrator, who was "fairly intimately" acquainted with
Mr. Ross, deposes:

32196-1
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1945 In fact right up until a few weeks before his death he quite often
mentioned his marriage to me, and he always seemed to be-you know

Li INS. -rather happy about it.

Co. A gasoline can was found near the northwest corner of
ScHL" the ruins. It was empty and the top screwed on tight.
Estey J. Thomas, the hired man, when he found this gasoline can

was so wrought up that he later ran a tractor over it and
threw it on the junk pile. He could not positively
identify it, and there were two others upon the premises.
It is suggested that it came from the pump-house where
it was used as a gasoline container, but it should be noted
that they "used gasoline to clean up the horses."

Mr. Ross' body was found in the south half "towards
the centre" and on the east side of a cement walk running
north and south through the barn, resting upon some
"prairie wool" and "pieces of what appeared to be ceil-
ing or loft flooring, which gave the appearance that the
body fell from the loft." Mr. Ross was working around
the barn that morning and Thomas, the hired man, when
asked if Mr. Ross was in the habit of going into that
hayloft replied: "Oh, yes; oh, yes, he went in there quite
often."

This barn was about 30' x 60', well built, with cement
floor and equipped with electric lights. The evidence
is to the effect that the electric wiring was not respon-
sible for the fire and the current was generated by a
wind-charger apart from the barn. At the time of the
fire his horses, with the harness on, and some calves were
in the barn and all were burned to death.

Mr. Ross was 49 years of age, had resided there for
many years, and at the time of his death was farming
more than six quarter-sections of land, to all of which he
had clear title. He died intestate and his estate was
valued at $42,000.

He was a quiet, level-headed and successful man; not
given to worry and throughout there is no suggestion
of any unusual or abnormal conduct on his part. On
Sunday he apparently remained the coolest of the three,
as evidenced by his conversation with Thomas when the
latter suggested that he should leave and Mr. Ross coun-
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selled him to wait a few days, to which Thomas agreed. 1945
On Monday morning, during the conversation in ques- NEW YORK

LiFE INS.
tion, it is evident that there was no heated discussion. Co.

This expression "he could not face it" is similar to ScHLirr

many used by persons upon occasions of disappointment, Estey J.
sorrow or distress. As a rule they do not lead to any
immediate course of conduct. In this case the words
refer not to the moment of conversation, but to the time
Mrs. Ross may leave. Mr. Ross knew that Mrs. Ross
had made no preparation to go and to outward appear-
ances she was proceeding with her housework. He had
left her just catching up on her sleep and now she was
doing the dishes. Under these circumstances he asked the
question and she repeated her intention to leave; in effect
the same statement she had made the day before when
he apparently treated it as upon previous occasions.

Now twenty-four hours after the trouble, during which
time Mrs. Ross had made no preparation to leave and
was apparently resuming her normal routine about the
house, we are asked to conclude, because in reply to the
oft repeated threat to leave Mr. Ross said, in part: "If
I left him, he couldn't face it", that he thereby indicated
an intention to voluntarily end his life; that he forth-
with carried out that intention by going to the barn and
setting fire thereto. Up to that moment he followed the
regular routine of the morning chores. There was noth-
ing new about the threat, but we are asked to conclude
that now this successful, quiet type of man at once acts
in a manner entirely different to his conduct on any pre-
vious occasion. In my opinion, and with greatest respect
to the learned trial judge, when those words are read in
relation to all the other facts, they do not justify such an
inference.

The issue of accident raises at once, apart from any
affirmative defence, the question of intention in the sense
that if an act is intended, it cannot be accidental. The
only intent here suggested is that Mr. Ross intended
voluntarily to end his life. In the determination of this
issue the plaintiff is entitled to invoke the inference
against voluntary death. This inference may be "de-
stroyed or attenuated" by evidence of motive, as sug-

32196--li
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1945 gested by Lord Dunedin in Dominion Trust Company v.
NEW YORK New York Life Insurance Co. (1), where he states as

LiFE INs. follows:

V. Motive, however, can never be of itself sufficient. The utmost that
Scaurr it can do is to destroy or attenuate the inference drawn from the experi-
Estey j. ence of mankind that self-destruction, being contrary to human instincts,

- is unlikely to have occurred. The proof of suicide must be sought in the
circumstances of the death.

In my opinion, the words attributed to Mr. Ross, read
in relation to the other facts, do not "destroy or attenu-
ate" that inference.

If I have properly construed the last words attributed
to Mr. Ross, then it seems to me the case may be re-
garded as similar to Boyd v. Refuge Assurance Co. Ltd.
(2); Harvey v. Ocean Accident & Guarantee Corp. (3);
and Wright v. The Sun Mutual Life Insurance Co. (4).
If these last words have some evidential value the case
is similar to London Life Insurance Co. v. Trustee of the
Property of Lang Shirt Co. Ltd. (5); Fowlie v. The Ocean
Accident & Guarantee Corp. (6), and New York Life In-
surance Co. v. Gamer (7). In either case, on the facts as
I view them, the authorities indicate that judgment
should be in favour of the respondent.

The appellant then contends: "He (Mr. Ross) might
have attempted to put out the fire and in so doing was
overcome by the smoke or flames. If this were the
'natural and direct consequences' of his actions, having
regard to his asthmatic condition, it would not be acci-
dental."

In support of this contention the appellant cites: Scarr
v. General Accident Assurance Corp. (8); Harmon v.
Travelers Insurance Co. (9); Sloboda v. Continental
Casualty Co. (10).

The policy makes no reference to asthmatic or any
kindred bodily condition. It does provide that the double
indemnity shall not be recovered if the death results

(1) [1919] A.C. 254, at 259. (7) (1938) 303 U.S. 161.
(2) (1890) 17 Sess. Cas. 955. (8) 119051 1 K.B. 387; 74 LJ.
(3) [1905] 2 Ir. R. 1. K.B. 237.
(4) (1878) 29 U.C.C.P. 221. (9) [a9371 1 W.W.R. 424.
(5) [19291 S.C.R. 117. (10) [19381 2 W.W.R. 237.
(6) (1902) 4 O.L.R. 146, affirmed

3 S.C.R. 253.
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"directly or indirectly from physical or mental infirmity." 1945

In my opinion, the cause of death was the fire; if it had NEW YORK

not been for the fire he would have continued his normal L N.

duties. Periodically during the last three or four years ScrHLITr
he had consulted Dr. Wallace, his physician. Dr. Wallace Estey J.
stated that Mr. Ross had an asthmatic condition and was
short of breath. As a consequence he was "troubled a
great deal with dust during haying and threshing" opera-
tions, but he does not suggest that he ever advised Mr.
Ross not to engage in these operations. Further, Dr.
Wallace stated: "Smoke-fumes would have much the same
effect on him as dust or any irritating substance, he would
breathe in." Mr. Ross was otherwise healthy. This
asthmatic condition may have caused him to succumb
or become unconscious more quickly than some other
person, but cannot, under the circumstances, be de-
scribed as the cause of his death. Moreover, the policy
does not indicate that either of the contracting parties
intended that the protection purchased by the assured
should turn upon any such inquiry or refinement of the
assured's health.

Moreover, a man who finds himself in a position such
as Mr. Ross, where, finding his barn afire, he must act
instantly, is not required to stop, deliberate and consider
whether such a condition as asthma would require him
to adopt one or another course. It is enough if he follows
one, which under the circumstances is a reasonable course.

All of the foregoing cases cited by. the appellant.
upon this issue have this in common: the assured delib-
erately, and with ample time to arrive at a decision,
selected a course that eventually led to the injury which
caused death. In Harmon v. Travelers Insurance Co. (1),
the plaintiff had been warned of his heart condition a few
months before the injury. Notwithstanding the advice he
then received, he did engage in a curling bonspiel and be-
cause of the sweeping suffered a heart attack. The cause
was held not to be accidental. In Sloboda v. Continental
Casualty Co. (2), the "light dressy pair" of shoes used for

(2) [1938] 2 W.W.R. 237.
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1945 walking in March over rough country roads for three and
NEW YORK one-half miles to the post office and back developed a

L INs. blister:
V. In the present case not merely was the wearing of the shoes deliberate

SCHULr and intended but the consequence was natural and direct and moreover
Estey j. at some time at least before the walk was concluded must have appeared

- to the insured as the probable consequence.

In Scarr v. General Accident Assurance Corp. (1), the
insured there sought to remove a drunken man who offered
only passive resistance. His own effort brought on the con-
dition which caused his -death and it was held not to be
accidental.

The appellant also pleaded the affirmative defence of
suicide. The only evidence supporting this plea was also
tendered to defeat the plaintiff's plea of accident. It failed
to do so and a fortiori does not establish suicide.

In my opinion, Mr. Ross' death resulted from the fire,
which, within the meaning of the policy, was an "external,
violent and accidental cause." The appeal should be dis-
missed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Duncan, Cross & Johnson.

Solicitor for the respondent: G. W. Archibald.

(1) [1905] 1 K.B. 387; 74 LJ. K.B. 237.
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VICTOR WRIGHT................... . APPELLANT; 1945

AND *Feb. 19
AND *Mar. 12

HIS MAJESTY THE KING .......... RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA

EN BANC

Criminal law-Trial on charge of rape-Question whether trial judge
should have charged jury as to possible alternative findings of lesser
offence-Question whether failure of accused to testify was made
subject of comment, contrary to Canada Evidence Act, R.S.C. 1927,
c. 59, s. 4 (5).

The appeal was from the judgment of the Supreme Court of Nova
Scotia en banc dismissing appeal from appellant's conviction on a
charge of rape. The appeal to this Court was on two questions of
law on which there was dissent in said Court en banc, in connection
with the trial Judge's charge to the jury, it being contended: (1)
He erred in failing to instruct them as to possible alternative find-
ings of a lesser offence, there being evidence to warrant such a find-
ing. (The trial Judge withdrew from the jury a count of indecent
assault contained in the indictment and stated, according to an
affidavit offered to the Court en banc, that they "must find a ver-
dict of rape or nothing"; and he directed his charge only to the
count of rape). (2) The failure of the accused to testify was made
the subject of comment, contrary to s. 4 (5) of the Canada Evidence
Act, R.S.C. 1927, c. 59. (The trial Judge stated: "* * * You heard
the story of this woman * * * and her evidence is not denied * * *
I can see nothing in the conduct of this woman that day, according
to her evidence-and that is the only evidence we have as to her con-
duct excepting the other witnesses that came in here to tell the story
of what she told them * * * It was his doing, according to the evi-
dence and the only evidence we have * * *").

Held: The appeal should be dismissed (Taschereau J. dissented).

Per the Chief Justice, Kerwin and Hudson, JJ.: As to the first con-
tention: On the evidence (discussed), the only evidence of the actual
commission of the crime, on which the jury could reasonably have
returned a verdict of guilty, pointed only to rape, if the jury be-
lieved the viltim's story, or not guilty, if they did not believe her;
and the trial Judge's charge in this respect was justified. As to the
second contention: The trial Judge's remarks complained of could
not be taken to have had any effect on the jury as being a comment
obnoxious to s. 4 (5) of the Canada Evidence Act. (It was remarked
that said words "her evidence is not denied" were no doubt referring
to statements made by the victim, after the occurrence, to other per-
sons, who gave evidence) (Rex v. Gallagher, 37 Can. Cr. C. 83, and
Bigaouette v. The King, [19271 S.C.R. 112, discussed and distin-
guished. Opinion expressed that the latter case went as far on the
subject in question as this Court would care to go).

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau and
Rand JJ.
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1945 Per Taschereau J., dissenting: As to the first contention (the second one
is not dealt with): It was open to the jury upon the evidence to

WRIGHT find, if they saw fit, that the accused was guilty only of an attempt
V.

TH KING to commit rape (a lesser offence included in the major charge of
- rape), and the failure of the trial Judge to instruct them that such

a verdict was open to them and that it was within their power to
find the accused guilty of a reduced offence was fatal to the legality
of the verdict, and therefore the conviction should be quashed and a
new trial directed. (The facts were not sufficiently clear to allow
an appellate court to substitute, for the verdict found by the jury,
a verdict of guilty of a lesser offence, as may be done in certain cases
under s. 1016 of the Criminal Code).

APPEAL from the judgment of the Supreme Court of
Nova Scotia en banc dismissing appeal from the conviction
of appellant, at trial before Carroll J. and a jury, on a
charge of rape. There was dissent in the Supreme Court of
Nova Scotia en banc on certain questions of law in connec-
tion with the trial Judge's charge to the jury, which ques-
tions are set out and discussed in the reasons for judgment
in this Court now reported. The appeal to this Court was
dismissed, Taschereau J. dissenting.

R. A. Ritchie for the appellant.

R. M. Fielding K.C. for the respondent.

The judgment of the Chief Justice and Kerwin and Hud-
son JJ. was delivered by

THE CHIEF JUSTICE.-The appellant was, by a jury,
found guilty of rape and, on appeal, the Supreme Court
of Nova Scotia, sitting en banc, affirmed his conviction.

In the order dismissing the appeal, Smiley J. is stated
to have dissented on questions of law, to wit:-

(1) That the learned trial Judge erred in failing to
instruct the jury as to possible alternative verdicts.

(2) That the failure of the person charged to testify
was made the subject of comment by the learned trial
Judge contrary to Section 4, sub-section 5, of the Canada
Evidence Act.

On the first point. Although Doull J., who sat in the
Court of Appeal, is not stated in the formal judgment to
have actually dissented, if we look at the learned Judge's
reasons we find that, as he expressed it:-

Giving the accused the benefit of every argument, I proceed to give
effect to the doubtful opinion which I have that the verdict of an attempt
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was open to the jury. No reasonable jury could in my opinion have 1945
found a verdict of anything less than attempted rape and it seems to me -
that a new trial is a most undesirable outcome of this prosecution. WIrr

On the actual findings, it appears that the jury must have been satis- THE KING
fied of facts which proved the accused at least guilty of an attempt. The -

court should therefore substitute a verdict of guilty of attempted rape Rinfret C.J.
and pass a sentence of four years' imprisonment in Dorchester Peni-
tentiary.

We take that to be a dissenting opinion by Doull J.,
more particularly since the sentence against the appellant
on the charge as brought was for five years. The point
would be in respect of the failure of the learned trial Judge
to charge the jury as to lesser offences. In the opinion
of Smiley J., "there was evidence in this case from which
the jury might reasonably have inferred that the accused
was guilty of a lesser offence, not necessarily that contained
in the second count". The learned Judge referred to Sec-
tions 949 and 951 of the Criminal Code, which read as
follows:-

949. When the complete commission of an offence charged is not
proved but the evidence establishes an attempt to commit the offence,
the accused may be convicted of such attempt and punished accord-
ingly.

951. Every count shall be deemed divisible; and if the commission
of the offence charged, as described in the enactment creating the offence
or as charged in the count, includes the commission of any other offence,
the person accused may be convicted of any offence so included which
is proved, although the whole offence charged is not proved; or he may
be convicted of an attempt to commit any offence so included.

We omit paragraphs (2) and (3) of section 951, as they
deal with counts charging murder, or manslaughter, and
have no application here.

The indictment in the present case contained two counts,
the first being that of rape, and the second that of indecent
assault. The learned trial Judge withdrew from the con-
sideration of the jury the second count in the indictment
and directed his charge to the first count only, on which
the jury returned a verdict of guilty.

It is said that the trial Judge, when he announced that
he was withdrawing the count of indecent assault from
the jury, added that he "was going to instruct them that
they must find a verdict of rape or nothing", and that
counsel should confine himself to the question of rape.
This is based on an affidavit offered to the Court of Appeal
by Mr. Norman D. Murray, Barrister at Law, who acted
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1945 as counsel for the appellant upon his trial. Nothing to that
WRIGHT effect is to be found in the charge itself; but, as two of the

THE VICING learned Judges of Appeal based their dissenting opinions on
- that point, we think we ought to consider it in the present

Rinfret CJ. judgment.
The contention is that, by force of Sections 949 and 951,

reproduced above, a jury properly instructed might have
found the accused guilty only of an attempt to commit the
offence, or of the lesser offence of indecent assault, notwith-
standing that the latter charge was already contained in
the second count of the indictment and the learned trial
Judge had withdrawn that count from the jury.

The only evidence at the trial pointing to the guilt of
the accused was as to his being guilty of the crime of rape.
That was the story of the victim, Mrs. Myrna D. Bosma.

No doubt in a crime such as the one under consideration,
the initial step might be stated to be an indecent assault,
followed by the subsequent step which might be described
as an attempt to rape; but, when once the rape is stated
to have taken place, there no longer remains any question
of indecent assault, or attempted rape, if the story of the
victim is believed.

In her testimony, Mrs. Bosma definitely states that she
was raped by the appellant. In the words of Sir Joseph
Chisholm, C.J.:-

She said the appellant had tried to rape her-a quite correct state-
ment-and she followed that answer with the direct statement that he
did commit the offence of rape. I do not think that any jury could reason-
ably, from the fragment on which the contention is based, conclude that
the offence was merely an attempt, nor do I think that the first answer
should be weighed in isolation from the second. It was as if she exclaimed
in her excitement: "He tried to rape me and he succeeded".

It is true that when she was on her way back to Halifax
she told Mr. Murdock Bell, who testified to that effect:-
"She said she had been attacked". But, of course, it was
not to be expected that she would, in her conversation with
Mr. Bell, go into the details of what had taken place and
the word "attacked" is quite apt to include the fact of the
rape itself.

Then when the victim spoke to her housekeeper, Mrs.
Marion Marriott, she first mentioned that the appellant
had "mistreated her". Mrs. Marriott was then asked
whether the victim described the mistreatment in any way,
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and she said that she did and that the description which 1945
she gave of the mistreatment was "that he had tried to WRIGHT

rape her". The next question was:-"Did she say that he THR KING
did?", and the answer is "Yes, after she was upstairs, she Rifre C.

said that he did." Again the question is put to Mrs. R
Marriott:-"And she said that he had raped her?", and the
answer is "Yes".

Even if the testimony of Mr. Bell and of Mrs. Marriott
was to be taken as evidence of the commission of the offence
itself, it will be seen that in both instances the statements
made by Mrs. Bosma to them could not convey the idea
that the accused had stopped at mere indecent assault, or
at attempted rape, but, on the contrary, they would tend
to show that actual rape was consummated. But it is not to
be forgotten that Mrs. Bosma's statements, either to Mr.
Bell or to her landlady, were not admissible for the purpose
of proving the crime; they were merely evidence of the com-
plaints subsequently made by Mrs. Bosma in order to show
that her acts and statements after the commission of the
offence were consistent with her evidence as to the actual
facts that had taken place at the appellant's house on the
occasion where rape is alleged to have been committed by
the appellant upon Mrs. Bosma.

So that the only evidence there is in the record of the
actual commission of the crime, on which the jury could
reasonably have returned a verdict of guilty, pointed only
to rape, if they believed the story of Mrs. Bosma, or not
guilty, if they did not believe her.

We, therefore, think that the learned trial Judge, even
if he did not actually say so in his charge, was justified
in withdrawing from the jury the count relating to in-
decent assault, and also in telling the jury that, in the cir-
cumstances shown in the evidence properly admissible, the
only verdict could be either guilty of rape or not guilty.
This was the view of the majority of the Supreme Court
of Nova Scotia en banc, and we cannot agree with the
learned dissenting Judges that, in doing what he did, the
learned trial Judge erred in such a way as to justify the
contention that the jury might have found the accused
guilty of a lesser offence and that, on account of this fail-
ure, a new trial should be ordered.
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1945 Dealing now with the second point. The portions of the
WRGHT charge, to which objection is made, are as follows:-

T . Now, he is charged with rape and I tried to define what rape is to you.Tus Kin-qo
You heard the story of this woman, who came on the witness stand

Rinfret C.J. here, and her evidence is not denied.

And later the trial Judge said:-
Now Gentlemen, I am not going into the sordid things that took

place there, but I can see nothing in the conduct of this woman that
day, according to her evidence-and that is the only evidence we have
as to her conduct excepting the other witnesses that came in here to tell
the story of what she told them-I see nothing in her conduct that day
that should make the jury detract from the truth of anything that she
said.

And then again:-
It was his doing, according to the evidence and the only evidence we

have * * *

On that point, as already stated,, the majority of the
Court of Appeal was of the opinion that the remarks com-
plained of do not in effect amount to such comment that
they may be regarded as obnoxious to the statutory direc-
tion.

Doull J., in that regard, in the course of his reasons,
said:-

I certainly dissent from any pronouncement that a statement of a
judge that certain evidence is "not denied" or is "uncontradicted" with-
out more is a sufficient ground for setting aside a verdict. The words
"subject of comment" mean something more than a reference to evi-
dence as "uncontradicted". There must be something which pointedly
draws the attention of the jury to the fact that there is evidence which
the accused could give and which he has failed to give.

For his dissenting opinion on that point, Smiley J.
relied on the judgment of the Appellate Division of the
Supreme Court of Alberta in Rex v. Gallagher (1), and
on the judgment of this Court in Bigaouette v. The King
(2). He also said that in the Bigaouette case a certain
part of the statement of Stuart J.A. in the Gallagher case
was quoted with approval in this Court.

In the Gallagher case (1), the trial Judge in his charge
to the jury suggested that evidence ought to have been
given which only the accused could have given. The actual
words by him were (p. 85):-

Now then, though we have the evidence which we have that the
defendant was the last person seen in the company of the murdered man,
the circumstantial evidence that he was killed at a certain time after-

(1) (1922) 37 Can. Cr. C. 83. (2) [U9271 S.C.R. 112.
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wards and the circumstantial evidence as to the possession of these bullets 1945
and the possession of the firearm or firearms and that is not denied by -_

the defendant, it would still seem to leave room for a reasonable doubt WRIGHT

as to whether or not he was the person who committed this crime.... THE KING
There is no suggestion of anything else, he either went down that -

path towards his own home or he went on with the car and there is no Rinfret CJ.
suggestion from the defence or any other person that he could have gone
any other way.

It will be seen that there the trial Judge in his charge to
the jury offended, unwittingly no doubt, against the pro-
vision contained in subsection (5) of Section 4 of the
Canada Evidence Act that:-

The failure of the person charged * * * to testify, shall not be made
the subject of comment by the judge * * *

There the defendant, in the first part of the portion of
the charge objected to, was specifically mentioned, and in
the second part of it was referred to in such a way that it
could not apply to anybody else but the defendant.

In the Bigaouette case (1), the learned trial Judge said:-
Le docteur Marois a fait l'autopsie A trois heures et quart, et si vous

croyez son timoignage (c'est un homme dont le timoignage a du poids),
il a d~clar6 que la mort avait dfi arriver A sept heures, ou A six heures
et mime avant, du matin.

Voilh les circonstances qui enveloppent la mort de la difunte.

Si la mort, mes amis, remonte A six heures ou A sept heures du
matin, oh 6tait I'accus6 A ce moment-lk, vers sept heures ou six heures
du matin, mime plus A bonne heure? A la maison. A la maison, car,
d'apris sa propre d6claration, il n'est sorti qu'A huit heures du matin.

II 6tait done seul avec sa mere A Ia maison quand la mort est arriv6e
et si I'accus6 6tait seul avec sa mare quand elle a td tu6e et 6gorg6e, la
d6fense aurait dfl 6tre capable d'expliquer par qui ce meurtre a t6 com-
mis. Car une pareille boucherie n'a pas dO se faire, sans que l'accus6 en
eut connaissance.

As was said by Duff J., as he then was, delivering the
judgment of the Court:-

It seems to be reasonably clear that, according to the interpretation
which would appear to the jury as the more natural and probable one,
the comment implied in this passage upon the failure of la dgfense to ex-
plain who committed the murder would, having regard to the circum-
stances emphasized by the learned trial judge, be this, namely, that it
related to the failure of the accused to testify upon that subject at the
trial. It is conceivable, of course, that such language might be under-
stood as relating to a failure to give an explanation to police officers
or others; but the language of the charge is so easily and naturally cap-
able of being understood in the other way, that it seems plainly ob-
noxious to the enactment referred to, subs. 5 of s. 4, R.S.C., c. 145.

(1) [1927] S.C.R. 112.
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1945 Smiley J., as already adverted to, said that the latter
WUGHT part of the statement of Stuart J.A., in Rex v. Gallagher

THE NG (1) had been approved by this Court in the Bigaouette
- case (2), but the words which were approved as correctly
R Cstating the law are quoted in the judgment of this Court

and they only expressed a general view of the law without
in any way applying them to the particular facts of the
Gallagher case (1). They are merely to the effect that,
even if the language used is just as capable of one mean-
ing as the other, the position would be that the jury would
be just as likely to take the words in the sense in which
it was forbidden to use them, as in the innocuous sense,
and in such circumstance the error was thought fatal.

We have nothing of the kind here. The accused appel-
lant was no where mentioned in those portions of the
charge which are objected to. In the last two paragraphs
above mentioned the only statement in the charge is that
the evidence of the victim is "the only .evidence we have";
and, as to the first statement: "her evidence is not denied",
the learned Judge no doubt was referring there to the fact
that, in the course of Mrs. Bosma's evidence, she said that
on her way back to Halifax she had told Mr. Bell that she
had been attacked and Mr. Bell confirmed that; also that
when she reached her house she had told Mrs. Marriott
that she had been mistreated and had described such mis-
treatment by saying that the appellant "had tried to rape
her" and "she said that he did". Not only was that not
denied, but it was confirmed by Mrs. Marriott.

We think the Bigaouette case (2) certainly goes as far
on that subject as this Court would care to go and, like
the majority of the Court of Appeal, we are unable to find
that the remarks here complained of could have any effect
on the jury as being a comment "obnoxious to the statu-
tory direction".

We think, therefore, that the appeal should be dismissed.

TASCHEREAU J. (dissenting)-The appellant was indicted
for rape and indecent assault. In the course of the address
of defendant's counsel, the presiding Judge withdrew the
count of indecent assault, and left the jury with the only

(1) (1922) 37 Can. Cr. C. 83.
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alternative of finding the accused "guilty" or "not guilty" 1945

of rape. A verdict of "guilty" was returned, and the WRIGHT

appellant was sentenced to five years in the penitentiary. THE ING

His appeal to the Supreme Court of Nova Scotia was TaschereauJ.

dismissed, Justices Doull and Smiley dissenting. The T
former thought that a verdict of attempted rape was open
to the jury, and was of opinion that such a verdict should
be substituted to the one given by the jury. The latter
reached the conclusion that there was evidence from which
the jury might reasonably have inferred that the accused
was guilty of a lesser offence, nor necessarily that contained
in the second count, and he was also of opinion that cer-
tain comments made by the trial Judge might have been
considered by the jury as relating to the failure of the
accused to testify. He would have granted a new trial.

Before this Court, it is submitted on behalf of the appel-
lant that the learned trial Judge erred in failing to instruct
the jury as to possible alternative verdicts, and that the
failure of the appellant to testify was made the subject of
comment in the charge to the jury.

It is undisputed and undisputable that the offence of
rape for which the appellant was charged, is one of those
offences which may be reduced, and that the accused, if
the evidence does not warrant a conviction for the major
offence, may be found guilty of a lesser one. Under the
Criminal Code, (949-951), every count is deemed divisible,
and when the offence charged includes all the elements of
a lesser offence, the person accused may be convicted of the
offence as charged, or may be convicted of an attempt to
commit the offence charged, or he may be convicted of the
lesser offence or of an attempt to commit it. In the case of
rape, the possible verdicts which in law may be found, are,
therefore, attempted rape, indecent assault, common
assault, or attempt to commit one of these lesser offences.
In the case at bar, the charge of indecent assault in a
separate count was quite unnecessary, as it was included
in the major charge of rape.

Of course, it cannot be contended that all these inter-
mediate verdicts are open to the jury in all cases. They
will receive the sanction of the courts only if there exists
a foundation of facts which would justify a reasonable
jury, properly instructed, to reach such a conclusion. In
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1945 other instances a trial Judge will, therefore, be well advised
WRIGHT to instruct the jury that the only possible verdict is

THE KING tguilty" or "not guilty" of the major offence which is
- charged, and that there is no room for any other finding.
T J.The facts of each particular case must be considered,

but whenever there is evidence, the jury must be free to
weigh it, to consider it in the light of all the circumstances
of the case, and all the possible verdicts must be left open
to them, even if it is unlikely that they will reach some
of them.

And if any authority is needed to substantiate these
propositions, I may refer to the cases of The King v.
Hughes (1); The King v. Hopper (2); Rex v. Roberts (3).

It follows that it is the imperative duty of the trial Judge
to instruct the jury as to all the verdicts which they have
the right to find, and that he may not impose his personal
views upon them, by withdrawing from their considera-
tion certain verdicts which they could reach if they
accepted a certain view of the facts as revealed by the evi-
dence that would reasonably justify them to find the
accused guilty of a lesser offence.

In the present case, I do not find it necessary to deal
with the question of there being any evidence on which
the jury might find indecent or common assault. A graver
offence may have been committed, but I strongly disagree
with the view that it was necessarily rape, and that the
jury, if left free, had not before them the necessary founda-
tion of facts to reach the conclusion, if they found fit, that
the appellant was guilty of attempted rape. I do not say
that such would have been their verdict, but I am of opinion
that it was for them to decide.

It fell within their province after weighing the surround-
ing circumstances of the evidence, to say if all the necessary
steps towards the full execution of the criminal purpose
had been completed, or if they were interrupted before the
act, which the appellant had in mind, had been totally
accomplished within the meaning of the Criminal Code.
If this last hypothesis had been accepted by the jury, a
verdict of attempt to commit rape could not have been
qualified as perverse and would have undoubtedly been left
undisturbed by the courts, if challenged by the Crown.

(1) [19421 S.C.R. 517, at 525.
(2) [19151 2 KB. 431.

(3) [19421 1 All E.R. 187.
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But the jury were not instructed that such a verdict was 1945

open to them, and that it was within their power to find WRIGHT

the appellant guilty of a reduced offence. The failure to THE ING

give such a direction was, I think, fatal to the legality of -

the verdict, and it should therefore be quashed. In view of Taschereau J.

this conclusion, it is useless to discuss the second point
raised by the appellant.

Section 1016, Cr. Code, is drafted in terms broad enough
to allow a court of appeal in certain cases, to substitute for
the verdict found a verdict of guilty of a lesser offence.
But I do not think that in the present case such a course
should be followed. I am not satisfied that the facts are
sufficiently clear to allow me to make such a substitution,
without assuming the r6le which belongs exclusively to the
jury. This course may be adopted when it appears to a
court of appeal that the jury must have been satisfied of
facts which proved the accused guilty of the lesser offence,
but such a situation does not arise in the present case.

I woild allow the appeal, quash the conviction and
direct a new trial.

RAND J.-I concur in dismissing the appeal.

Appeal dismissed.

Solicitor for the appellant: N. D. Murray.

Solicitor for the respondent: R. M. Fielding.

ROBERT HALBERT AND ANOTHER 1945

(DEFENDANTS) ....................... fAPPELLANTS, *Feb. 14, 15

AND 
*Mar. 23

NETHERLANDS INVESTMENTI
COMPANY OF CANADA LIMITED RESPONDENT.

(PLAINTIFF) .......................

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,

APPELLATE DIVISION

Debtor and creditor-Mortgages-Foreclosure action-Authorized by per-
mit of Debt Adjustment Board-Permit cancelled after action brought
-Whether any effect from cancellation-Period of redemption short-
ened by order nisi-Whether order interlocutory or final-Jurisdiction

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Kellock and Estey JJ.
32196-2
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1945 of judge making it-Judicature Act, section 84 (f)-Interpretation of
sub-paragraphs (ii) and (iii)-Judicature Act, Amendment Act, R.S.A.,

HALBFRT 1942, c. 129.-Roy v. Plourde ([19431 S.C.R. 262) referred.
Wr AL.

V.
NarHER- The respondent was granted a permit by the Debt Adjustment Board

LANDS to commence and continue a foreclosure action against the
INVESTMENT appellants. Aside from filing and serving the statement of claim,

Co.A O no further steps were taken until after the cancellation of the
permit by the Board. Immediately thereafter the appellants filed
their statement of defence alleging the cancellation of the permit
and that no permit authorizing the commencement or continua-
tion of the action was outstanding as required by the Debt Adjust-
ment Act of 1987. The respondent then moved for an order striking
out the statement of defence and fixing the amount owing under the
mortgage and a period within which the appellants might redeem.
Upon the return of the motion, Sheperd J. found a sum of 89,246.69
to be due, fixed a redemption period of four months and directed that
in default of payment the property might be offered for sale. No
appeal was taken from that order and, upon default of payment,
O'Connor J. directed a final order vesting the property in the respon-
dent, which order was affirmed by the appellate court. The appel-
lants contended before this Court that they have been improperly
denied the benefits of the Judicature Act Amendment Act, 1942,
whose provisions stipulating a redemption period of one year were
alleged to be mandatory. The judgments of the Courts below were
rendered at a time when that Act had been declared ultra vires by
the Appellate Division and, subsequently, the Act was held by this
Court to be intra vires. The appellants also contended that the
cancellation of the permit placed them in a position as if no permit
had ever been issued; that, the order nisi having been made without
giving effect to the Act, such error vitiated the right to make the
final order of foreclosure and vesting, and that the respondent had
not made the required specific application to shorten the period of
redemption fixed under s. 34 (f) of the Act.

Held that the appeal should be dismissed with costs.

Held, also, that the order nisi cannot be regarded as an interlocutory
order within the meaning of Alberta Rule No. 609, as it finally dis-
posed of the rights of the parties. The order being valid and
subject to appeal and no appeal having been taken, the final and vest-
ing order was therefore validly made.

Per the Chief Justice and Estey J.-Section 34 (f) of the Judicature Act
Amendment Act, 1942, does not apply to the respondent's action. Sub-
paragraph (iii) (b) of paragraph (f) expressed in clear terms that such
paragraph does not apply to "any action authorized by a permit
granted by the Debt Adjustment Board."

Per the Chief Justice and Estey J.:-The use of the words "any action
authorized" in sub-paragraph (iii) (b) refers to the commencement
as distinguished from a step in, or a continuation of the action.
The respondent's action, when commenced, was authorized by a
permit, and the cancellation of the permit did not place the ap-
pellants in a position as if no permit had ever been issued.
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Per the Chief Justice and Estey J.-Section 34 of the Amendment 1945
Act merely gives direction with respect to the terms to be granted
in certain orders nisi, but it does not purport to confer jurisdic- HALE

tion on the judge. Any failure to follow or misconstrue its pro- V.
visions is a mistake in law which would provide a proper basis for NETHER-

an appeal, but does not involve any question of jurisdiction. IANDS
INVESTMENT

Per the Chief Justice and Kerwin and Estey JJ.-The judge at the time Co. oF

he made the order nisi for sale, was bound by the judgment of the -

Appellate Division declaring the Amendment Act ultra vires, and
accordingly paid no attention to it.

Per Kerwin J.-However, he had power on an "application" to decrease
the period of redemption, having regard to certain circumstances
set out in the enactment; he did in fact decrease the period and
whether he did so on "application" is immaterial as his order was
not appealed from.

Per Kerwin and Hudson JJ.-Even if this Court had power on this
appeal to alter the terms of the order nisi, this case in view of its
circumstances is not one where that should be done.

Per Kellock J.-The order cannot be treated as no order, but should
be treated as an order made under the jurisdiction which in fact
existed.-The fact that the proviso in paragraph (f) of section 34
applies to clauses (i) and (ii) renders clear the meaning of the
words "on application" in the proviso. Where the case is one
within clause (i), a special application must be made because the
order nisi has already been made; while, if the case is within
clause (ii), there is no good reason why the jurisdiction given by
the proviso cannot be exercised on the application for the order
nisi. The notice of motion given by the respondent entitled the
judge hearing the application to abridge or enlarge the period of
one year under the jurisdiction given to him by the proviso.

Judgment of the Appellate Division ([1943] 3 W.W.R. 669; [1944] 1
D.L.R. 300) affirmed.

APPEAL from the judgment' of the Appellate Divi-
sion of the Supreme Court of Alberta (1), affirming the
judgment of O'Connor J. who had made a vesting order
in an action brought by the respondent for foreclosure
under a mortgage.

The material facts of the case and the questions at
issue are stated in the above head-note and in the judg-
ments now reported.

J. P. McCaffery and M. C. Shumiatcher for the appel-
lants.

J. E. A. Macleod K.C. for the respondent.

(1) [19431 3 W.W.R. 669; [1944] 1 D.L.R. 300.
32196--21
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1945 The judgment of the Chief Justice and of Estey J. was
HALBERT delivered by

M AL.
ESTEY J.-This is an appeal from the judgment of the

NETHER- Appellate Division of the Supreme Court of Alberta
INVESTMENT dismissing the appellant's appeal to that Court from a

CAo TD. vesting order made by Mr. Justice O'Connor.

Estey J. The respondent, under date of May 27, 1940, was
- granted a permit by the Debt Adjustment Board of Al-

berta permitting it
to commence and continue an action against Robert Halbert to fore-
close a mortgage dated the 13th day of March, 1920, covering the North-
east quarter of 33 and the Northwest of 34 in 32-24-4,

on the condition that the final order for foreclosure should
not be taken out until the 15th of November, 1940.

The action was commenced on May 29, 1940, but aside
from filing and serving the statement of claim no further
steps were taken until after the cancellation of the permit
by the Debt Adjustment Board on January 27, 1941.
Immediately thereafter the appellants filed their state-
ment of defence alleging the cancellation of the permit
and that no permit authorizing the commencement or con-
tinuation of the action was outstanding as required by the
Debt Adjustment Act of 1937. Then on February 17, 1941,
the respondent filed an amended statement of claim under
Rule 259 (now 191) of the Alberta Rules of Court.

Under date of September 21, 1942, the respondent moved
for an order striking out the appellants' statement of
defence, fixing the amount owing under the mortgage and
a period within which the appellants might redeem.

Upon the return of that motion, counsel for the respon-
dent appeared and read material disclosing, among other
facts, that the appellants had made application under the
Farmers' Creditors Arrangement Act of 1934 and thereby
in 1935 their then indebtedness was reduced to $6,500 upon
terms of repayment with interest thereafter at the rate of 6
per cent. per annum from the 1st of August, 1935. Interest
only was payable during the years 1935, 1936 and 1937,
and thereafter the sum of $250 on the principal sum and
interest on the 1st of December in each year 1938 to 1947
inclusive. That during the period August 1, 1935, to
December 1, 1941, the appellants made but one payment
of $130 on December 1, 1935.
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It does not appear that the appellants filed any material 1945

upon this motion. The learned judge found the sum of ALBFERT

$9,246.69 to be due and owing, computed as follows:- AL

Principal, as fixed by Board of Review.... $6,500.00 NETHER-

Interest ................................ 2,725.45 I NDv NT

Advance of ............................. 21.24 Co.oF
_ _ CANADA LTD.

$9,246.69 Estey J.

He fixed a period of four months within which the appel-
lants might redeem, and directed that in default of pay-
ment the property might be offered for sale by tender,
subject to certain specified conditions.

No appeal was taken from this order and upon default
of payment, an attempted sale proving abortive, Mr.
Justice O'Connor, under date of February 22, 1943,
directed a final order vesting the property in the respon-
dent.

The appellants appealed from this vesting order to the
Appellate Division of the Supreme Court of Alberta.
That Court unanimously affirmed the vesting order made
by Mr. Justice O'Connor, and this further appeal is
taken therefrom.

The appellants complain that throughout this action
they have been improperly denied the benefits of the
provisions of the Judicature Act Amendment Act, 1942,
(1942 Alta. Statute, ch. 37, sec. 2, now 1942 R.S.A. 129,
sec. 34). They point out that both the order nisi and the
vesting order were made after that amendment was de-
clared ultra vires by the Appellate Division in Plourde
v. Roy (1), and before that decision was reversed in this
Court (2), and therefore the learned judges, in directing
these orders, did not give effect to the provisions of that
amendment. In this regard the appellants are under
a misapprehension as this amendment never did apply to
a case authorized by a permit granted by the Debt Ad-
justment Board. The legislature, in defining the limits
within which this amendment should apply, provided
by sec. 34 (f) (iii):

Nothing in this paragraph shall apply to,-

(b) Any action authorized by a permit granted by the Debt
Adjustment Board.

(1) [1942] 2 W.W.R. 607; [1942 (2) [19431 S.C.R. 262.
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1945 In this amendment the legislature has clearly expressed
HALBERT its intention, and it is the duty of the Court to give effect
ET AL. to that intention. As was stated by the Lord Chan-

V.
NETHER- cellor in Brophy v. Attorney General of Manitoba (1):

LANDS
INVESTMENT The function of a tribunal is limited to construing the words em-

Co. OF ployed; it is not justified in forcing into them a meaning which they
CANADA LTD. cannot reasonably bear. Its duty is to interpret, not to enact * * *

Estey J. those, who either framed or assented to the wording of that enact-
ment, were under the impression that its scope was wider, and that it
afforded protection greater than their Lordships held to be the case.
But such considerations cannot properly influence the judgment of
those who have judically to interpret a statute. The question is, not
what may be supposed to have been intended, but what has been said.

I am, therefore, in agreement with the Appellate Divi-
sion of Alberta disposing of the case upon this ground. I
have not overlooked the suggestion relative to this clause
(iii) based upon certain passages in Plourde v. Roy (2) in
this Court. These passages were not essential to the deci-
sion of the issues before the Court, and in the result the
entire Act was declared intra vires.

The appellants also contend that the cancellation of
the permit by the Debt Adjustment Board on January
27, 1941, placed them in a position as if no permit had
ever been issued; or in other words, placed them in a
position where this was not an "action authorized by a
permit granted by the Debt Adjustment Board." In my
opinion this contention is not well-founded. The use
of the words "any action authorized" refers to the com-
mencement as distinguished from a step in, or a continua-
tion of, the action. The word "action" appears several
times throughout the amendment and always refers to
the whole action as distinguished from a step in the
action. Then too, the word "action" is defined in the
Judicature Act, sec. 2 (a) as:

"Action" means a civil proceeding commenced in such manner as may
be prescribed by Rules of Court, and shall include a suit.

In my opinion the action was commenced but once, May
29, 1940, when it was authorized by the permit.

Even if the provisions of the Judicature Act Amend-
ment Act of 1942 were applicable, the defendants en-
counter certain insurmountable difficulties. They con-
tend that because Mr. Justice Sheperd did not

(1) [1895] A.C. 202, at 215.
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give effect to the provisions of the Judicature Act Amendment Act of 1945
1942 * * * by the order nisi * * * by reason thereof the same error
vitiated the right to make the final order of foreclosure and vesting HALBEaT

herein. ET AL.

NETHER-It should be observed that both the order nisi and the LANDS

vesting order were made prior to the decision of this Court INVESTMENT
Co. Or

in Plourde v. Roy (1), April 2, 1943, and after the decision CANADA LTD.

of the Appellate Division in the same case (2), and there- Estey J.
fore upon dates when both the learned judges were bound -

by the decision of the Appellate Division that the Judica-
ture Act Amendment Act of 1942 was ultra vires. This is so
even if it be taken into account that the vesting order was
neither directed nor entered until March 8, 1943, but dated
February 22, 1943.

This amendment does not purport to confer jurisdiction
on the judge. His jurisdiction is determined apart from
the provisions of this amendment, which merely gives
direction with respect to the terms to be granted -in cer-
tain orders nisi. It places some limitation upon the
discretion the judge previously exercised in fixing the
period for redemption, but does not affect his general juris-
diction to hear and determine the application. Any fail-
ure to follow or misconstrue the provisions of this amend-
ment is a mistake in law which would provide a proper
basis for an appeal, but does not involve any question of
jurisdiction. Therefore, the appellants' contention that
the order nisi was invalid, and therefore the final order of
foreclosure and vesting order was, by reason thereof, in-
valid, cannot be maintained.

This appeal may be disposed of on a further ground.
While the appeal is from the final and vesting order,

the appellants' real effort is to make this an appeal from
the order nisi and have directed their attack upon that
order. They reason that:

(1) The learned trial judge erred in failing to give effect to the pro-
visions of The Judicature Act Amendment Act, 1942, Alberta, Cap. 37,
and in particular section 2 (ddd) (ii) thereof, now herein quoted as
R.S.A 1942, cap. 129, section 34 (f) (ii), by arbitrarily shortening the
statutory time fixed for redemption by the order nisi in complete disregard
of the mandatory statutory requirements, and that by reason thereof
the same error vitiated the right to make the final order of foreclosure
and vesting herein.

(1) [1943] S.C.R. 262. (2) [19421 2 W.W.R. 607;
[(942] 3 D.L.R. 646.

S.C.R.] 335



SUPREME COURT OF CANADA

1945 The provisions of this amendment of 1942 are restricted
HALBERT to the order nisi, and if the appellants are to obtain the

ET AL. benefits of that amendment, they realize that somehow
V.

NETHER- they must get back to a consideration of that order. They
LANDS

INVESTMENT recognize that no appeal was taken from the order nisi,
Co 0F that the time for appeal therefrom has long since passed,

CANADA LTD.
- and therefore appreciate the difficulties which they must

Estey J overcome in order to succeed.

They therefore appeal from the final and vesting order
and rely upon Rule 609 of Alberta Rules of Court to raise
upon this appeal issues which must be dealt with upon the
application for order nisi. Rule 609 reads as follows:

No interlocutory order from which there has been no appeal shall
operate so as to bar or prejudice the Court from giving such decision
upon the appeal as may be just.

Is, therefore, this order nisi an interlocutory order within
the meaning of Rule 609? The word "interlocutory" is
variously used, and in determining its meaning regard
must be had to the context. It is recognized that in one
sense no order or judgment is final until the time for ap-
peal therefrom is exhausted. In Re The Child Welfare
Act; In Re Shand Infants (1).

Again it is usual to provide a different time or procedure
for appeals from final and interlocutory judgments, and
therefore it often becomes necessary to determine whether
an order is final or interlocutory. In this regard Lord
Alverstone C.J., in determining whether an order is final
or interlocutory, applied this test:

It seems to me that the real test for determining this question ought
to be this: Does the judgment or order, as made, finally dispose of the
rights of the parties? If it does, then I think it ought to be treated as a
final order; but if it does not, it is then, in my opinion, an interlocutory
order.

Bozson v. Altrincham Urban District Council (2).
The test above quoted has been adopted by the Appel-

late Division in Alberta when determining whether an order
is final or interlocutory under section 47 of the District
Courts Act, R.S.A. 1942, chap. 121. There it is provided
that an appeal may be taken:

* * * from every decision or order made in any cause or matter
disposing of any right or claim, if such decision or order is in its
nature final and not merely interlocutory.

(1) [1943] 1 W.W.R. 269.
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Bennefield v. Knox (1), Roeske v. Senerius (2), Wagar 1945
v. Little (3), Pomfret v. Morie (4). HALBERT

A similar provision is found in the Ontario Judicature ET AL.

Act, (1937) R.S.O., chap. 100, sec. 24. In that province NETHER-
LANDS

the same test is applied. Hendrickson v. Kallio (5). INVESTMENT

Upon the application for order nisi in this action, the CANADA LTD.

rights of the parties were substantially determined; the Es J.
defence filed by the appellants was struck out; the amount -

due under the mortgage was determined; the time was
fixed within which the appellants might redeem. This
order disposed of the issues raised by the parties in this
litigation, and this is the general practice whether the order
nisi is directed after a trial or in chambers.

It is true that the foregoing decisions are not under the
Alberta Rule No. 609, but it does seem that as both provi-
sions deal with questions of appeal the same interpretation
ought to be adopted.

In my opinion the order nisi was, for the reasons indi-
cated, not an interlocutory order.

It may be added that this Rule 609 is almost identical
with the English Rule No. 878. Under the latter it has
been stated that it never was the intention that the time
for an appeal from an interlocutory order should be ex-
tended by this provision, nor did it provide a collateral ap-
peal from the interlocutory order. White v. Witt (6). See
also Beynon & Co. v. Codden & Son (7).

In dealing with a somewhat similar question, Anglin J.
(later Chief Justice) stated:

To permit the review of interlocutory judgments on appeals from
the final judgments in actions brought in provinces in which legal pro-
cedure is based on the English system would tend to unduly prolong
litigation and to enormously increase its expense. Hasseltine v. Nelles
(8).

In my opinion this appeal should be dismissed with costs.

KERWIN J.-While in form this is an appeal from the
judgment of the Appellate Division of the Supreme Court
of Alberta affirming a vesting order made by a judge of the
Trial Division on March 8, 1943, in an action for fore-

(1) (1914) 17 D.L.R. 398. (6) (1877) 5 Ch. D. 589.
(2) [1922] 2 W.W.R. 977. (7) (1878) 4 Ex. D. 246.
(3) (1923) 20 Alta. L.R. 47. (8) (1912) 47 Can. S.C.R. 230,
(4) [19311 3 D.L.R. 557. at 242.
(5) [1932] O.R. 675.
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1945 closure of a mortgage, in reality what the appellants object
HALBERT to are the terms of an order nisi for sale, dated September

ET AL. 28, 1942, by which a period of four months was given the
NETHER- appellants to redeem. At that time, there was on the

INDTNT statute books of Alberta an amendment to the Judicature
Co. OF Act which came into force on March 19, 1942. On August

CANADA .TD.
- 7, 1942, in Plourde v. Roy (1), the Appellate Division held

Kerwin J. this amendment to be ultra vires, and while that judgment
was reversed by this Court on April 2, 1943 (2), the judge
of the Trial Division was, of course, bound, in the meantime,
by the judgment of the Appellate Division. Accordingly he
paid no attention to the amendment to the Judicature Act.

However, he had power on an "application" to decrease
the period of redemption, having regard to certain circum-
stances set out in the enactment. le did in fact decrease
the period and whether he did so on "application" is im-
material as his order was not appealed from.

Even if we had power on this appeal to alter its terms,
this is not a case where that should be done. The mortgage
in question was given in 1920. Under The Farmers'
Creditors Arrangement Act, 1934, the sum due under the
mortgage amounting, as at March 3, 1935, to $8,477.70, was
reduced to and fixed at $6,500, as at August 1, 1935, pay-
able with interest at six per cent. per annum as follows:-
Interest only on December 1, 1935, 1936 and 1937; there-
after $250 on account of principal, with accrued interest,
on December 1, 1938 to 1947, inclusive, and the balance
on December 1, 1948. The first four months interest, which
accrued on December 1, 1935, was paid but nothing further,
either on principal or interest. The mortgaged lands not
having been redeemed within the four months allowed by
the order nisi for sale of September 28, 1942, and the sale
thereby ordered having proved abortive, the respondent
applied for the usual final foreclosure order by which the
mortgaged property would be vested in it. This applica-
tion was adjourned one week and after the respondent, at
the request of the presiding judge, had agreed to lease the
lands to the appellant Robert Halbert for one year at a
one-third crop rental, the order was made. The mortgaged
lands are now in the name of the respondent as registered
owner and in accordance with its agreement, the respondent

(1) [W942] 2 W.W.R. 607; (2) [19431 S.C.R. 262.
[1942] 3 D.L.R. 646.
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executed a lease, which was accepted by the appellant 1945

Robert Halbert without prejudice to his right to appeal HALBERT

from the vesting order. Whether anything has been paid ET AL.

under the lease, we do not know but certainly nothing NETHER-

further has been paid on account of the amount of the INVESTENT

mortgage. Co. OFD
CANADA L'mD.

The appeal should be dismissed with costs. Kerin J.

HuDsoN J.-The facts in this case are fully set forth in
the judgments of my brothers Kellock and Estey which I
have had an opportunity of reading. I agree with them
that the appeal should be dismissed with costs. This con-
clusion might be supported on a number of grounds. I
shall refer only to one. Mr. Justice Shepherd had jurisdic-
tion to consider the application made by the respondents
for the order nisi and to make an order thereon. When
such'order was made it was a final order within the mean-
ing of Rule 609 of the Alberta Rules of Court and, there-
fore, subject to appeal, but no appeal was taken. Once
it is accepted that the order nisi was valid, there is no ob-
jection to the final vesting order from which the appeal
was taken to the Appellate Division. I think the Appel-
late Division was right in dismissing such appeal, and
none the less because the conduct of the appellants
throughout does not warrant any indulgence beyond that
given by a strict adherence to the rules of law.

KELLOCK J.-This is an appeal by the defendants from
the order of the Appellate Division of the Supreme Court
of Alberta dated December 15, 1943, dismissing an ap-
peal by the appellants from a vesting order made in the
action, which was brought by the respondent for fore-
closure under a mortgage dated the 13th of March, 1920.
The order, which was made on the 22nd of February,
1943, followed an order nisi dated the 28th of September,
1942, by which the time for redemption was fixed at four
months from the date of service of the order. The action
itself was commenced on the 29th of May, 1940.

On the 19th of March, 1942, an amendment to the
Judicature Act came into force. This amendment, enacted
by chapter 37 of the 1942 statutes, section 34, provided
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1945 that, as therein set forth, in actions for foreclosure of a
HALBERT mortgage commenced either before or after the passing of

ET AL. the Act, the time to be fixed for redemption by the order
NETHER- nisi should be one year, provided that upon certain evi-LANDS

INVESTMENT dence, this time might be abridged or extended. On the
Co. OF 7th of August, 1942, before the order nisi here in questionCANADA LTDo.

was made, the Appellate Division had held in Plourde v.
Kellock Roy (1) that the Judicature Act Amendment Act 1942 was

ultra vires. On the 2nd of April, 1943, after the vesting
order, this judgment was reversed by this Court (2), the
legislation being held intra vires.

The appellants contend that the provisions of the Judica-
ture Act Amendment Act 1942 were ignored by the learned
judge who made the order nisi, owing to the mistaken view
of the law which prevailed at that time, and which con-
tinued to prevail at the time of the final order. The appel-
lants submit that the order nisi should have prescribed a
period of one year for redemption, and that its failure to
do so should have been adjusted, on the making on the final
order, and that this would have been done had the judge
making that order correctly applied the law.

Section 34 reads in part as follows:
(i) Notwithstanding the terms of any order nisi heretofore granted

in an action for foreclosure of a mortgage or of any order for specific
performance heretofore granted in an action in respect of any agreement
for sale of land in any case where no final vesting order or cancellation
order has been granted the time for redemption under any such order
shall be extended for a period of one year from the date of the coming
into force of this Act;

(ii) In any action for foreclosure of a mortgage * * * commenced
before or after the passing of this Act, the time to be fixed for redemption
by the order nisi in the case of a mortgagee * * * shall be one year from
the date of the granting of the order. Provided, however, that in any
action coming under the provisions of clauses (i) or (ii) of this paragraph,
the judge may, upon application, decrease or extend the said period of
redemption having regard to the following circumstances:

(a) In case the action is in respect of a security on farm lands, the
ability of the debtor to pay the value of the land including the improve-
ments made thereon, the nature, extent and value of the security held by
the creditor, and whether the failure to pay was due to hail, frost, drought,
agricultural pests or other conditions beyond the control of the debtor.

The notice of motion for the order nisi was dated the
21st of September, 1942, and in addition to other relief,
asked for an order

(1) [a9421 2 W.W.R. 607; (2) 119431 S.C.R. 262.
[19421 3 D.L.R. 646.

340 [1945



SUPREME COURT OF CANADA

fixing a time within which the defendants may redeem, and in default 1945
of redemption within the time so fixed, ordering sale of the mortgaged I

HALBERTpremises. EALE

This notice of motion was supported by an affidavit of the NEWER-
LANDSgeneral manager of the respondent company, which pro- INVESTMENT

duced the mortgage and established the default. There was Co. OF

also an affidavit of value of the mortgaged premises, in CANADA LTD.

which it was stated that the mortgaged premises had a Kellock J.

value at a forced sale of $6,500 on terms and of $5,500 for
cash. Apart from the mortgaged premises themselves,
the only assets of the appellants were some stock and im-
plements. While the mortgage had been originally given
to secure the sum of $4,000 payable on the 1st day of
November, 1924, the principal had been allowed to remain
outstanding and there were substantial arrears. On the
5th of August, 1935, under the provisions of the Farmers'
Creditors' Arrangement Act, the amount then outstand-
ing was reduced to $6,500, the interest rate being cut from
8 per cent. to 6 per cent. per annum, interest only to be
paid in the years 1935, 1936 and 1937 and $250 of prin-
cipal on the 1st of December in each of the years 1938 to
1947, the balance of the principal to be paid on the 1st of
December, 1948. Apart from taxes, the only payment
made was interest of $130 which fell due on the 1st of
December, 1935. At the time of the application for the
order nisi, the amount outstanding on the mortgage was
in excess of $9,000.

The Appellate Division held that the learned judge who
made the order nisi had in fact abridged the time provided
by the proviso to clause (ii) of the amending section, and
that if the proper procedure was not followed by way of a
special application for an order abridging the time, this was
an irregularity which could be waived, and the appel-
lants had not appealed from the order.

While the appeal is from the final order, the appellants
found their appeal upon an attack upon the order nisi.
Appellants' argument is that (1) the order nisi is void be-
cause it is contrary to the amendment to the Judicature
Act and (2) that by reason of the provisions of rule 609
of the rules of the Supreme Court of Alberta, the judge
hearing the application for the final vesting order was not
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1946 bound by the order nisi and should have refused to grant
HALBERT a final order. They submit, therefore, that the Appellate

XT AL. Division ought to have set aside the final order.
V.

NETER- With respect to the first ground, the appellants submit
INVESTMENT that the provisions of clause (ii) of the amending paragraph

CO. OF
CANADA n.. providing for a period of one year for redemption are man-

Kellock J datory and any order made ignoring its provisions is a
- nullity. They submit that the proviso to clause (ii) is to

be left out of account, as no application was actually made
under it. It is said that the words "on application" in
the proviso require a special notice of motion apart from
any notice which is appropriate under the earlier part of
the clause, or else if one notice of motion is sufficient, it
must specially ask for an order to abridge the period of one
year.

When it is seen that the proviso applies to clauses (i)
and (ii), the meaning of the words "on application" be-
comes clear. Where the case is one within clause (i), a
special application must be made because the order nisi
has already been made. When the case is within clause
(ii), however, there is no good reason why the juris-
diction given by the proviso cannot be exercised on the
application for the order nisi, and in my opinion the
notice of motion given in the case at bar entitled the
judge hearing the application to abridge or enlarge the
period of one year under the jurisdiction given to him
by the proviso. I do not think, therefore, the order nisi
can be treated as no order, but that it should be treated
as an order made under the jurisdiction which in fact
existed: Ex Parte May (1). Any objection on eviden-
tiary grounds does not go to the question of jurisdiction:
Rex v. Nat. Bell Liquors Ltd. (2); The Colonial Bank of
Australasia v. Willan (3).

As to the second ground of objection, I think the pro-
visions of rule 609 do not apply. The order not only fixed
the amount of the debt, the period of redemption and
provided for a sale, but struck out the statement of defence,
which had set up the Debt Adjustment Act 1937 and the

(1) (1884) 12 Q.B.D. 497. (3) (1874) L.R. 5 P.C. 417, at
(2) [a922] 2 A.C. 128, at 151 443.

and 152.
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lack of a permit thereunder. The order finally disposed of
the rights of the parties and cannot be regarded as an inter-
locutory order within the meaning of the rule. The authori-
ties are referred to in the judgment of my brother Estey.

I would dismiss the appeal.

Appeal dismissed with costs.

Solicitor for the appellants: J. P. McCaffery.

Solicitors for the respondent: Macleod, Riley, McDermid
& Dixon.

STANLEY ALEXANDER THOMP-
SON, PERSONALLY AND AS EXECUTOR OF

HARRY ALCROFI THOMPSON, DECEASED,

AND JOHN A. NORRIS..............

AND

EDYTHE G. LAMPORT

AND

CHARTERED TRUST AND EXECU-
TOR COMPANY AND STANLEY
ALEXANDER THOMPSON, sunviv-
ING EXECUTORS OF THE LAST WILL AND

TESTAMENT OF ALEXANDER MONTGOMERY

THOMPSON, DECEASED ..................

} 1944

*Nov. 16,17
APPELLANTS; 1

*Feb. 12

RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Costs-Trustees-Executors-Direction in will that fund be set apart for
benefit of testator's daughter-Executors and trustees of the will also
trustees of the fund-Unsuccessful action by daughter against the
executors and trustees with regard to the fund as set up-Question
out of what fund (said fund or the residuary estate, or both) the
solicitor and client costs incurred by the executors and trustees in
said action (to the extent that they exceeded the party and party
costs) should be paid.

By his will, T., who died in 1929, appointed his two sons and a trust
company to be executors and trustees and gave to them all his estate
upon trusts, one trust being to set apart for the benefit of his
daughter, L., the sum of $100,000, revenue from which was to be paid

*PRESENT:-Rinfret C.J. and Kerwin, Hudson, Rand and Estey JJ.

1945

HALBERT
ET AL.

V.
NETHER-

LANDS
INVESTMENT

Co. OF
CANADA LTD.

Kellock J.
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1945 to her during her life (should she become a widow she waa to receive
the corpus). The residue of the estate was to go to T.'s two sons.

THOMPSON In 1937, L. brought action against said executors and trustees, as such
ET AL.

V. and also personally, complaining of the inclusion, in a partial setting
LAMPORT up of said trust fund in 1929, of a certain mortgage. She asked

ET AL. (inter alia) for relief with regard to the inclusion of that mortgage;
that an agreement made in 1931, which was in the nature of a family
settlement in regard to matters in dispute, and which contained an
approval by her of said partial setting up of the fund, be set aside;
damages against the executors and trustees personally; and their re-
moval as trustees of said trust fund and the appointment of new
trustees. She was unsuccessful in that action. The question now in
issue was, out of what fund the solicitor and client costs incurred by
the executors and trustees in that action (to the extent that the
same exceeded their. party and party costs) should be paid. Barlow
J. held ([1944] O.R. 31) that they should be paid out of the capital
of the said trust fund. The Court of Appeal for Ontario held ([19441
O.R. 290) that they should be paid out of the capital of the residuary
estate. The question was brought to this Court.

Held (the Chief Justice and Kerwin J. dissenting): The solicitor and
client costs in question should be spread over the capital of the
estate, including said trust fund; and should be paid out of the trust
fund and the residuary estate proportionately according to their
respective values.

Per Hudson J.: It was essential to the success of L.'s action that said
agreement of 1931 should be set aside. The Court is now entitled
to assume that that agreement served the best interests of all parties,
and was not disadvantageous to the trust fund set up especially for
L.'s benefit. Under all the circumstances, the executors and trustees
were justified in defending the action on behalf of both funds (said
trust fund and the residuary estate) as well as on their own behalf.

Per Rand and Estey JJ.: The general principle is undoubted that a
trustee is entitled to indemnity for all costs and expenses properly
incurred by him in the due administration of the trust. These in-
clude solicitor and client costs in all proceedings in which some
question or matter in the course of the administration is raised as
to which the trustee has acted prudently and properly. If the
acts of the executors and trustees challenged in said action were
properly done within their duty, they were entitled to indemnity for
the costs in question within that general principle, without the need
of a finding that, in addition to propriety, there was a benefit to the
fund as against what was alleged ought to have been done. The indem-
nity should extend to their whole costs incurred, as their defence
personally was merely incidental to that in their representative
capacity.

Per the Chief Justice and Kerwin J., dissenting: The solicitor and
client costs in question should be paid out of the capital of the
residue of the estate. In said action, though the executors and
trustees were made defendants both as executors and trustees of
the will and as trustees of the fund, any claim set up against them
as trustees of the fund should be considered as negligible. If the
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action had succeeded, the residue of the estate would have been 1945
adversely affected; and the defence was really taken to protect that '-'

residue. The principle which determines when liability lies for
costs incurred by trustees applies to determine where such liability A.

lies; and an estate which derives the benefit from a defence by LAMPORT

trustees ought to bear the expense incurred by it; it would be ET AL.

inequitable to impose the expense of litigation, conducted for the
benefit of one estate or fund, upon another.

APPEAL from the judgment of the Court of Appeal
for Ontario (1) which allowed an appeal from the judg-
ment of Barlow J. (2) upon an application made in the
Supreme Court of Ontario by the surviving executors of
the will of Alexander Montgomery Thompson, deceased,
for the opinion, advice and direction of the Court upon
certain questions.

The said deceased died on or about October 18, 1929.
By his will he appointed his two sons: Harry Alcroft
Thompson and Stanley Alexander Thompson, and The
Chartered Trust and Executor Company, to be the
executors and trustees of his will, and gave to them
all his estate upon trusts. One of the trusts was to
set apart for the benefit of the testator's daughter, Edythe
G. Lamport, the sum of $100,000 and to keep the same
invested in good legal securities and pay to her $2,500
per year out of the net revenue thereof for ten years, and
after the expiration of said ten years she was to receive
the full revenue from the $100,000 so set apart for her
together with any increase that there might be to the
same owing to her receiving only a portion of the net
revenue therefrom for the said ten years. The last men-
tioned full net revenue was to be paid to her for the
balance of her natural life only. Should she become a
widow she was to receive the corpus of her share in the
estate. After her death prior to becoming a widow, the
above bequest so set apart for her benefit should revert
and become part of the residue of the testator's estate
and should be divided equally between the testa tor's said
two sons. The will directed that, after setting apart for
the benefit of the testator's said daughter the above be-
quest of $100,000, all the rest and residue of his estate
should be divided between his said two sons in equal
shares.

(1) [1944] O.R. 290; [1944] 3 (2) [Rl9441 O.R. 31; [1944] 1
DL.R. 74. DL.R. 354.

32196-3
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1945 In December, 1929, assets representing the sum of $60,000
TuoMPsoN were set apart as part of the said Edythe G. Lamport trust

ET AL. fund. (The whole of the trust fund was completed in
V.

LAmoRT 1936).
ET AL.

- There was 'an agreement dated August 7, 1931, which
was in the nature of a family settlement in regard to
matters in dispute, and which contained an approval by
Edythe G. Lamport of said partial setting up of the fund.

The said Edythe G. Lamport, on March 19, 1937,
brought action in the Supreme Court of Ontario against
"Harry Alcroft Thompson, Stanley Alexander Thompson
and Chartered Trust and Executor Company, executors
and trustees of the last will and testament of Alexander
M. Thompson, deceased, and trustees of the Edythe
G. Lamport Trust, and the said Harry Alcroft Thomp-
son, Stanley Alexander Thompson and Chartered Trust
and Executor Company", complaining of the inclusion in
the said partial setting up of the trust fund in Decem-
ber, 1929, of a certain mortgage for $30,000, which she
alleged was not a proper security to have been included
therdin. She asked (inter alia) for relief with regard to
the inclusion of that mortgage; that the said agreement
of August 7, 1931, be set aside, for the reason that, as
alleged, she did not have independent advice and was
not aware, when she executed the agreement, of the state
or condition of the property covered by the said mort-
gage; damages against the defendants personally; and
their removal as trustees of the said trust fund and the
appointment of new trustees. In that action she was
unsuccessful, at trial and on appeal to the Court of
Appeal for Ontario and on appeal to this Court (1).
During the course of that litigation the said Harry Alcroft
Thompson died, on May 16, 1939, and the said Stanley
Alexander Thompson was appointed administrator ad litem
of his estate.

The party and party costs of the defendants against the
plaintiff, Edythe G. Lamport, in that action wei'e taxed (and
were being paid by the said plaintiff who was personally
liable for them). The solicitor and client costs of the solici-
tors for the defendants were also taxed (in the presence

(1) [1914] S.C.R. 503, where also the citation is given of the
report of the judgments below in that action.
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of counsel for the said Edythe G. Lamport, who, how- 1945
ever, took the position that there was no right to charge THOMPSON

any part of such costs against the trust fund), and ex- I"
ceeded the said party and party costs by $6,596.23. The LAMPORT

question arose out of what fund or funds this should be 1

paid.

The present proceedings were begun in the Supreme
Court of Ontario by notice of motion on behalf of the
surviving executors of the said will, for the opinion, ad-
vice and direction of the Court upon questions which in
effect were as follows:

(1) Are the executors entitled to recoup themselves in
respect to the solicitor and client costs of their soli-
citors in connection with the aforesaid action, as
taxed, out of the income or out of the corpus or out
of both the income and the corpus, of the Edythe
G. Lamport trust?

(2) If the answer to question (1) is that the executors
are entitled to recoup themselves out of both the
income and the corpus of the said trust, then on
what basis or in what proportions are said costs to
be apportioned as between income and corpus?

(3) Are the executors entitled to recoup themselves in
respect to said solicitor and client costs, as taxed, out
of the income or out of the corpus, or out of both the
income and corpus of the residuary estate of the said
testator?

(4) If the answers to both question (1) and question (3)
are in the affirmative, then on what basis or in what
proportion are the said costs to be apportioned as
between the said trust and the residuary estate of
the said testator?

Barlow J. held that the solicitor and client costs of the
executors (over and above the party and party costs,
which were being paid as aforesaid) should be paid out
of the capital of the Edythe G. Lamport trust. But, on
appeal by the said Edythe G. Lamport, the Court of
Appeal for Ontario held that they should be paid out of
the capital of the residue of the estate of the said testator.
The said Stanley Alexander Thompson, personally and

32196--3j
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* 1945 as executor of the said Harry Alcroft Thompson, de-
THOMsN ceased, (and John A. Norris, an assignee of certain inter-

U ests under the will) appealed to this Court.
LAmPonT

AL. F. J. Hughes K.C. for the appellants.

J. R. Cartwright K.C. for Edythe G Lamport, respon-
dent.

R. F. Wilson for the executors, respondents.

The judgment of the Chief Justice and Kerwin J., dis-
senting, was delivered by

KERWIN J.-This is an appeal from a judgment of the
Court of Appeal for Ontario reversing the order of Barlow
J. on an originating notice launched by Stanley Alexander
Thompson and Chartered Trust and Executor Company,
the surviving executors of the estate of Alexander Mont-
gomery Thompson, asking the opinion, advice and direc-
tion of the Court upon four questions arising in the
administration of the estate.

By his last will and testament, Alexander Montgomery
Thompson appointed his two sons, Harry Alcroft Thomp-
son and Stanley Alexander Thompson, and the Char-
tered Trust and Executor Company to be executors and
trustees. He gave to them all his real and personal estate
upon trust, inter alia, to set apart for the benefit of his
daughter, Edythe G. Lamport, the sum of $100,000, and
to keep the same invested in good legal securities, and to
pay to her the sum of $2,500 per year out of the net
revenue thereof, for the first ten years after the testator's
death, and thereafter to pay her the full revenue from the
$100,000 together with any increase that there might be,
owing to her receiving only a portion of the net revenue
for the first ten years. It was provided that should his
daughter become a widow, then she should receive the
corpus of her share in the estate, and that after her death,
prior to her becoming a widow, "the above bequest so set
apart for her benefit shall revert and become part of the
residue of my estate, and shall be divided equally be-
tween" the two sons. After the setting apart of the
$100,000, the rest and residue of the estate was to be
divided between the two sons in equal shares.
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Mrs. Lamport brought an action in the Supreme Court 1945
of Ontario against Harry Alcroft Thompson, Stanley THOMPSN
Alexander Thompson and Chartered Trust and Executor E -
Company as executors and trustees of the last will and LAMPORT

testament of Alexander Montgomery Thompson -and as AL.

trustees of the Edythe G. Lamport Trust, and the said Kerwin, J.
Harry Alcroft Thompson, Stanley Alexander Thompson
and Chartered Trust and Executor Company personally.
The defendants severed in their defences, Harry Aicroft
Thompson and Stanley Alexander Thompson being repre-
sented by one firm of solicitors, and the Trust Company
by another. Harry Alcroft Thompson died but proceed-
ings were continued against the remaining defendants
and also Stanley Alexander Thompson as administrator
ad litem of his brother's estate. The Thompsons by their
defence denied that they ever were trustees of the fund
while the Trust Company pleaded that the trust fund
had been duly and properly completed pursuant to the
terms of the will and of a certain family settlement. It
must now be taken that the trust fund was duly set apart
and that the Thompsons and the Trust Company were
trustees thereof as well as executors and trustees of the
will.

Mrs. Lamport failed in her action, at the trial, in the
Court of Appeal for Ontario and in this Court, with the
result that she found herself obligated to pay the party
and party costs of the defendants. On the taxation of
these costs, it was determined ultimately by the Court
of Appeal that the severance by the defendants in their
defences was justifiable. The total amount of the party
and party costs either have been paid or will be paid by
Edythe G. Lamport or from her income from the trust
fund. Each set of defendants, however, had a solicitor
and clients' bill of costs, and the total of these, after
crediting the party and party costs, amounts to $6,596.23.

The questions asked on the originating notice were
whether this sum should be paid out of the Edythe G.
Lamport Fund or the residue of the estate of Alexander
Montgomery Thompson and in either case whether it
should be paid out of capital or income. Barlow J. and
the Court of Appeal determined that this sum really be-
longed to the cotegory of costs, charges and expenses

S.C.R.] 349
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1945 which the trustees were entitled to charge against the
THOMPSON capital of the residuary estate or of the trust fund, as

r l.. they were entitled to defend Mrs. Lamport's atipn. No
V.

LAMPoR doubt has been raised before us as to the correctness of
L these findings. However, Barlow J. further held that,

Kerwin, J. while the trustees' defence to the action was for the ben-
fit of the estate, it would be inequitable that the residue
should bear the costs since the litigation was with respect
to the fund. He directed that the questions be answered
accordingly and that the costs of all parties of the motion
be paid out of the capital of the fund, those of the executors
to be taxed and allowed as between solicitor and client.

The Court of Appeal allowed an appeal by Mrs. Lam-
port and directed that the sum of $6,596.23 be paid out of
the capital of the residue of the estate and that the costs
of all parties of the motion and appeal be paid out of that
capital, those of the executors to be taxed and allowed as
between solicitor and client. They decided that the principle
which determines when liability lies for costs incurred by
trustees applies to determine where such liability lies; that
an estate which derives the. benefit from the proceedings
defended by trustees ought to bear the expense of them,
and that it would be inequitable to impose the expense of
such litigation, conducted for the benefit of one estate or
fund, upon another. With that determination I agree,
and also with the statement that the very essence of Mrs.
Lamport's action was to impeach the family settlement
made between Mrs. Lamport, her brothers, and the
executors of the will (whereby the partial setting up of
the fund had been approved), and that, if that action
had succeeded, the residue of the estate would be ad-
versely affected.

The trustees for the fund were the same as the executors
and trustees of the estate. Counsel for the appellants sug-
gested that if there had been a separate trustee for the
fund, it could not be argued that at least the costs, charges
and expenses of that trustee could be charged otherwise
than to the fund itself. However, if there had been a
separate trustee, he might not have been made a party or,
if so, only pro forma. As it was, the main claims were in
connection with the setting up of the trust fund and the
approval of part of it by the family settlement and, al-
though the same individuals who were executors and
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trustees of the will were made parties as trustees of the 1945

fund, any claim set up against the latter should be con- THOMPSON
sidered as negligible. The steps taken by the executors ET A

and trustees of the will were really taken to protect the LAmoPrR

residue of the estate. E '

The case of In re Chennell (1) was relied on. There, Kerwin, J.
however, to refer to the headnote, a mortgagee of a share
of the proceeds of a real estate devised in trust to sell and
to invest the proceeds in government or real securities com-
menced an action against the mortgagor and the trustee
of the will alleging that the money had been invested upon
improper securities. Shortly after an order had been made
directing accounts and inquiries, and reserving further con-
sideration, the trustee paid into court the amount of the
mortgaged share and paid to the other beneficiaries their
shares. The plaintiff mortgagee was a solicitor and the
way in which the action was looked. upon may be gauged
by the remarks of Lord Justice James in the Court of
Appeal, at page 509, where he says, referring to the plain-
tiff:-

He would, I am satisfied, have had his full share of the money
without the slightest difficulty and without any expense; and I believe
that this action would not have been brought if he had not read some
books on trusts, and thought that he, being a solicitor, would make
a little profit out of it.

When the matter was before Vice-Chancellor Hall, he
stated, at page 499:-

But, having regard to the form of the order taken by the plaintiff,
I do not conceive that he took an administration which applied to the
whole of the trust estate, or that he put the estate in a position of
having the whole of the accounts gone into.

In the Court of Appeal, the Master of the Rolls re-
marked at page 508:-

Now, the Vice-Chancellor came to the conclusion that the action
was hastily and improperly instituted, and also was not properly con-
ducted. Having arrived at that conclusion he gave the defendant his
costs as against the plaintiff by allowing them to be deducted out of
the share to which the plaintiff was entitled.

The decision is not an authority for anything 'to the
contrary of what has been stated.

In the Court of Appeal for Ontario, the decision of
the Judicial Committee in Patton v. Toronto General
Trusts Corporation (2) was referred to as indicating that

(1) (1878) 8 Ch. D. 492.
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1945 the Edythe G. Lamport Fund could not be made liable
THompson for the costs in question because there would be thereby

. indirectly imposed on Mrs. Lamport an obligation which
LAMPORT could not properly have been imposed in the action. The

EL. reference is apparently to the following statement at page
Kerwin, J* 639:-

As for an order directing the appellant to pay any costs of the
executors as between solicitor and client, their Lordships know of no
principle upon which such an order could have been supported. As
against an opposite party executors are no more entitled to solicitor
and client costs than is an individual litigant.

This was said in connection with proceedings which had
commenced with an originating notice for construction
of a will and in which no order had been made that the
appellant should pay the costs of the executors as be-
tween solicitor and client. In the present appeal we have
not to consider the bearing of this dictum because all the
judgments in Mrs. Lamport's action directed only party
and party costs. In view of several decisions as to the
power of a court of equity in certain circumstances to
direct payment by a party to litigation of solicitor and
client costs, I reserve my opinion until the occasion should
arise, as to the extent to which the statement referred to
may be applicable.

The appeal should be dismissed, with the costs of all
parties to be paid out of the residue of the Alexander
Montgomery Thompson estate, those of the executors to
be taxed as between solicitor and client.

HUDSON J.-I have had an opportunity of reading the
judgment prepared by my brother Rand and concur in his
proposal for the disposition of this appeal.

It was essential to the success of Mrs. Lamport's action
that she should first set aside the agreement between her
and her brothers and the trust company.

This agreement was in the nature of a family settle-
ment of matters which had been long in dispute. It was
arrived at after prolonged negotiations and with inde-
pendent advice. There is no finding that it was unfair
or unreasonable and I think we have a right to assume
that it served the best interests of all parties. The fact
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that Mrs. Lamport, some years later, sought to set it 1945

aside, is not convincing evidence that it was not advan- THOMPSON
tageous to the trust fund set up especially for her benefit. Er AL.

Under all the circumstances, it seems to me that the LAPOAL

trustees were justified in defending the action on behalf -

of both funds as well as on their own behalf. Iudson J.

The remarks of Lord Lindley in In re Beddoe (1) seem
to me to be pertinent. He said at page 558:

Such an indemnity [meaning costs paid out by the executor for the
defence of an action against the fund] is the price paid by cestuis que
trust for the gratuitous and onerous services of trustees; and in all
cases of doubt, costs incurred by a trustee ought to be borne by the
trust estate and not by him personally. Ihe words "properly incurred"
in the ordinary form of order are equivalent to "not improperly in-
curred".

I do not see that there is anything in this view that is
in conflict with the decision of the Court in the case of
Walters v. Woodbridge (2).

The judgment of Rand and Estey JJ. was delivered
by

RAND J.-This appeal concerns the recoupment of the
excess of solicitor and client costs over party and party
costs in an action against executors and trustees by the
cestui que trust of a special trust fund of $100,000 which
under the will was to be set up from assets of the estate.
The action was brought by the respondent Lamport against
the appellants, her brothers, and the Trust Company, the
executors and trustees. The relief claimed was, (a) the
setting aside of an agreement made in 1931, two years
after the death of the testator, which both modified the
terms of the will and confirmed certain action of the
executors, with relation to the special trust and the re-
spondent as beneficiary thereunder, and specifically made
the remaining assets of the estate, placed in the hands
of the Trust Company, a security for the completion of
the fund; (b) a direction to the executors and trustees
"to set apart and appropriate out of the assets of the
estate" the full amount directed for the trust; (c) a
further direction to them to fulfil the covenant of the
testator in a mortgage which formed the largest item
of the assets appropriated to the trust; (d) damages
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1945 against them personally for any ultimate deficiency; (e)
THOMPSON and finally, an order for their removal and the appoint-

T A ment of new trustees of the special trust. All of this
LAMPORT relief except the last item depended upon getting rid of

Er A. the agreement: part of the relief, therefore, items (a)
Rand J. and (e), the vital part, was in respect of the trustees and

the special trust and could have been made the subject
matter of an independent action; item (c) called for action
by the trustees against the residue; item (b) for the fur-
ther appropriation of assets from the residue to the trust;
and (d) concerned the executors and trustees personally.
The action was dismissed with costs. The main ground
of the judgment, affirmed both in the Court of Appeal
and in this Court, was section 46 of The Limitations Act
which required, as a condition of relief under it, that the
interest of the beneficiary should have been in posses-
sion. It was held that that possession was present in
the life interest of the respondent in the special trust
funds. The estate as a whole, including the special trust,
was, therefore, in -the litigation and it was with reference
to that entirety that the court was asked to act.

By the terms of the special trust, the respondent was
to be paid the sum of $2,500 a year for ten years and
thereafter the entire income from the fund during her
lifetime. If she survived her husband, the corpus was to
go to her but, if she predeceased him, the capital was to
revert to the residue, of which the- appellant brothers were
the sole legatees.

The costs were taxed as between party and party
against the respondent and they are in fact being paid
out of the income accruing to the respondent from the
special trust. The solicitor and client costs were also
taxed and it was proposed that the difference between
the two amounts should be recouped out of the trust
funds. On the objection of the respondent, these proceed-
ings were launched by originating summons. It came on
before Barlow J., who held the executors and trustees
entitled to recover the excess out of the capital of the
special fund; on appeal, this was reversed and reimburse-
ment directed out of the residue, and from that order the
question is brought to this Court.
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The judgment of the Court of Appeal is based upon 1945

these assumptions: there were two distinct funds, the TaOMPSON

residue and the special trust; that is was the duty of the ET AL.

appellants and the Trust Company to defend the residue LAMPORT

and themselves; in contesting the litigation successfully, ET AL.

the appellants had benefited the residue which should, Rand J.

therefore, bear the expense; and to permit solicitor and
client costs to be recovered against the sister by resorting
to the trust funds of which she was the beneficiary, would
be to condemn her to solicitor and client costs in viola-
tion of the rule laid down in Patton v. Toronto General
Trusts Corporation (1).

The position of the residue at that time should perhaps
be stated. The action was brought more than seven years
after the death of the testator. So far as appears from
the record, the duties of the executors had at that time
been fully discharged. The accounts were then before
the Surrogate Court and the order made on March 30,
1937, about eleven days after the issue of the writ, declared
the fulfilment of the direction to set up the trust and pro-
vided for allowances to the executors. It seems to be clear,
too, that the appropriation to the trust was completed in
1936. From 1931 until that year the duty of the Trust
Company towards the assets of the estate had been largely,
if not wholly, that appropriation for which, under the
agreement, it held the assets in its own name as a special
security for the trust. What then remained was simply
property owned jointly by the appellants. But, on the
other hand, the legal title and possession continued in the
executors, including the Trust Company, and the prop-
erty was, therefore, exposed to any residuum of duty
which, in such an action as was brought, might be held
by the court to be outstanding towards the trust.

It is desirable also, I think, to keep in mind the precise
relation of the executors towards the estate assets vis-A-vis
the special trust. By the terms of the will they were
bound to set up the trust from those assets. Their para-
mount duty was towards the respondent, the sole bene-
ficiary, subject to the contingent interest of the appel-
lants. That duty dominated their dealings with, the
assets: the question was whether they had discharged it:

(1) [1930] A.C. 629.
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1945 they must exercise it against the residue: they could not,
THOMPSON of course, go beyond it: but their defence was an asser-

ET AL. tion of the fulfilment of their duty to the trust rather
V.

LAMPORT than a performance of any duty to protect the residue.
ET AL.

- Nor can I quite appreciate the reference to a duty to
Rnd J."defend themselves". Certainly it was their interest to

do so, but the word in such a context can scarcely carry
a fiduciary signification.

The rule laid down in the Court of Appeal was that a
trustee must show that his action is for the "benefit" of a
trust before his expenses can be recouped from it and
that here the only benefit from his resistance to the claims
made accrued to the residue. The general principle is
undoubted that a trustee is entitled to indemnity for all
costs and expenses properly incurred by him in the due
administration of the trust: it is on that footing that the
trust is accepted. These include solicitor and client costs
in all proceedings in which some question or matter in
the course of the administration is raised as to which
the trustee has acted prudently and properly. The ori-
ginal jurisdiction in equity in unsuccessful suits against
a trustee went so far as to enable the court to give a per-
sonal judgment against not only the cestui but third per-
sons for solicitor and client costs. This is put beyond
doubt by Andrews v. Barnes (1); and from the authori-
ties there cited, in proceedings by the cestui charging mis-
conduct against the trustee, in the absence of special
circumstances, such an order followed where there was
no fund. By reason of special statutory provisions as
to costs, the jurisdiction of the Supreme Court of Ontario
does not apparently extend to such a power (as to which
I express no opinion), but a trustee's rights to allowances
out of trust funds are in no respect abridged.

The rule applied is based upon Walters v. Woodbridge
(2), the facts of which were somewhat similar to those
here. The trustees had obtained from the court approval
for the sale of a partnership interest, owned by the testa-
tor, to the surviving party, the proceeds of which were
then to be held subject to the trusts of the will. A bill
was subsequently filed by certain of the beneficiaries to
have the decree set aside, alleging that the approval of the

(2) (1878) 7 Ch. D. 504.
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court had been obtained by misrepresentation. This bil 1945
was dismissed with costs. They were taxed and execution THOMPSON
issued, to which nulla bona was returned. An application ET AL.

was then made to have costs in the suit, as between solic- LAMPORT

itor and client, taxed and paid out of the estate. Lord ET AL.

Romilly considered he had no jurisdiction to make such Rand J.

an order for the reason that the suit was defended by
the trustee to clear his own character. On appeal that
holding was reversed and, in his reasons, James, L.J., used
this language:

It is agreeable to me personally that we are not obliged to put a
trustee in a position which would be disgraceful to the administration
of justice. The Court is very strict iii dealing with trustees, and it is
the duty of the Court, as far as it can, to see that they are indemnified
against all expenses which they have honestly incurred in the due ad-
ministration of the trust. Lord Romilly says that the trustee here
defended himself against a false charge, and was in the same position
as any other person who so defended himself; but it was a charge
against the trustee in respect of acts done by him in the due admin-
istration of the trusts; and his defence was beneficial to the trust
estate, for it has been decided that the compromise was an advan-
tageous one. In such a case it is impossible to split the defence, and
say that because the trustee at the same time defended his own character
he is only to have a part of the costs.

It will be seen that it was the challenged act that car-
ried the advantage and not the mere result of the trustee's
successful defence of an adverse proceeding: and that
the relief sought was the direct setting aside of the
trustee's act.

Now, what are the characteristics of this benefit? There
the proposed sale required the prior approval of the court,
and the effect of the judgment dismissing the bill was to
confirm that approval. But what of the case where the
trustee carries through a transaction which does not re-
quire such an approval? What is to be the measure or
test of benefit? Can it be anything more than that the
act was properly done within the duty of the trustee?
Must the court examine the details of the transaction
challenged and find not only propriety but a "benefit"
as against what is alleged ought to have been done?

Where the trustee is resisting the assertion of a right
by a third person against the trust estate, obviously his
action is for its benefit. But a new element is intro-
duced when the complaint is by the beneficiary for a
breach of duty, such as fraud or negligence. In that case
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1945 the trustee is in fact defending both his administrative
THOMPSON act and his own interest. In the latter aspect, he has

ET AL. no special privilege in costs over an ordinary litigant:
V.

LAMPORT he is in the same position as any other person improperly
ET AL. accused of a wrong, and any outlay over the costs allowed

Rand j. by law must be borne by himself as the price of his own
- vindication. The question in such cases is whether the

personal defence is incidental to that in his representa-
tive capacity: if it is, the costs will not be split.

From this the Court of Appeal has drawn the conclusion
that in suits by beneficiaries it must appear that the
defence is for the benefit of the trust in virtually the
same sense as in cases brought by third persons: that
the trustee is warding off an attack upon his funds: and
the court in fact looked upon the litigation as essentially,
if not exclusively, a claim against the residue. But, with
the utmost respect, that is not, in my opinion, the prin-
ciple of Walters v. Woodbridge (1) where, as here, the
court is called upon to determine whether an act or trans-
action carried through by the trustee can be said to have
been done within his authority and duty: and where the
undoing of the act is the direct object of the litigation.
Stirling J., in In re Llewellin, Llewellin v. Williams (2),
uses this language:

A trustee is entitled in an ordinary case to recover out of the trust
estate, as charges and expenses properly incurred, all his costs of an
action which he has properly defended; of which the case of Walters
v. Woodbridge (1) is a very strong illustration.

And the same rule was applied in In re Chennell, Jones v.
Chennell (3), and Bartlett v. Wood (4).

There remains the question of the effect of the Patton
judgment (5) mentioned in the reasons of Laidlaw J.A.
In that case it had been suggested in the courts below
that an order could properly have been made giving soli-
citor and client costs to the executors against one who
claimed to be a legatee. In the Privy Council this legatee
succeeded in his contentions but it was there intimated
that there would have 'been no more authority to award
to executors such costs than to an ordinary litigant. There
was no question, however, of strictly equitable costs out

(1) (1878) 7 Ch. D. 504. (4) (1860) 30 LJ. Cb. 614.
(2) (1887) 37 Ch. D. 317, at 327. (5) [1930] A.C. 629.
(3) (1878) 8 Ch. D. 492.
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of funds. As Walters v. Woodbridge (1) shows, party 1945

and party costs can be supplemented out of the trust THOMPSON
estate, and as Mellish L.J., in Mordue v. Palmer (2) ET AL.

observes, LAMPORT

The Common Law Courts have no power to give costs between soli- T AL.

citor and client * * * But it is otherwise with Courts of Equity. Rand J.
A fortiori those costs can be charged as expenses upon
trust assets.

The property concerned was that in existence on March
19, 1937, when the proceedings were commenced. Any-
thing beyond that was personal liability of the executors
and trustees. The capital of the estate, including the
special trust, has remained intact to the present time, and
the indemnity must be spread over it. Taking all cir-
cumstances into account, the two funds are roughly in
the relation of four to one and in these proportions
should the costs be borne.

The appeal should, therefore, be allowed and judg-
ment go declaring the difference between party and
party and solicitor and client costs of. the trustees and
executors in the previous action as well as all costs of all
parties to these proceedings (as between solicitor and
client in the case of the executors and trustees) be pay-
able four-fifths out of the capital of the trust fund and
one-fifth out of the residue.

Appeal allowed. Judgment declaring the difference
between party and party and solicitor and client
costs of the trustees and executors to be pay-
able out of the capital of the two funds, as well
as the costs in all Courts of all parties to these
proceedings (the executors' and trustees' costs
to be as between solicitor and client) in the
proportion of four-fifths out of the trust fund
and one-fifth out of the residue.

Solicitors for the appellants: Hughes, Agar, Thompson
& Amys.

Solicitors for the respondent Lamport: Lamport, Fergu-
son & Co.

Solicitors for the respondent Executors: Day, Ferguson,
Wilson & Kelly.

(1) (1878) 7 Ch. D. 504. (2) (1870) L.R. 6 Ch. App. 22,
at 32.
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1945 J. J. HOEFLE (PLAINTIFF) ........... . APPELLANT;

*Feb. 20, 21 AND
*Mar. 23

BONGARD & COMPANY (DEFENDANT) RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Contract-Construction-Alleged breach-Whether contract ambiguous-
Extrinsic evidence-Conduct of parties-Party not replying to letters
from other party which assumed rights consistent with latter's con-
tention as to effect of the contract.

The action was for damages for alleged breach of agreement.

Plaintiff had long been a customer of defendants, a firm of brokers. At
the time of the agreement in question defendants had been carrying
an account in plaintiff's name on which there was a debit balance
of $180.11, but in respect of which they held 500 shares of a mining
stock owned by plaintiff. They had also been carrying an account
in the name of W., who, though she might herself. instruct defen-
dants, had authorized them to accept instructions from plaintiff on
her behalf. In W.'s account there was an unsecured debit balance
of $687.40, for payment of which defendants were pressing. Defen-
dants held from each of them a "customer's card" authorizing defen-
dants to sell securities without notice whenever they deemed that
necessary for their own protection.

On May 18, 1940, plaintiff addressed to defendants a document as
follows: "This will serve as your authority to transfer my account
in its entirety as it stands to-day into the account of [W.]. This
courtesy is extended only upon the provision that you make no
further alterations or dealings in the account of [W.1 without my
instructions and consent, and that no further obligation be pre-
sumed against me in any way whatever". Defendants transferred
plaintiff's account (including the debit balance against plaintiff and
said shares) into the account of W. At that time the market value
of the shares was approximately equal to the said debit balances now
consolidated.

The market price of said shares declined. On May 30, 1940, defendants
wrote to plaintiff that at the then market price of the shares W.'s
account showed a certain deficit and "no doubt you will wish to
adjust this, as well as supply some margin for" the shares. On
June 18, 1940, defendants wrote to plaintiff: "We have for some
time now been carrying a deficit in the account of (W.] which
was occasioned by your request to not sell the [Said shares] which
you gave to the [W.] account. Had we sold it at the time you
deposited this stock as collateral to the account there would have
been no deficit, and therefore we feel the fault of an existing
deficit is entirely your own and the only fair thing is that we must
ask you to make this up immediately if there is to be no further
action taken in this regard". On July 19, 1940, defendants wrote
notifying W. that as she had not responded to their margin calls,
they would handle the liquidation of said shares at their absolute

*PRESENT:-Kerwin, Taschereau, Rand, Kellock and Estey JJ.
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discretion, looking to her for any remaining deficit. Plaintiff 1945
- received said letters to him, and a copy of said letter to W.; but -

made no reply. On July 27, 1940, defendants sold the shares. Plain- HOEFUC
V.

tiff was notified of this, and wrote to defendants protesting against BONGARD
the sale as being contrary to the agreement expressed in said docu- &
ment of May 18, and asked defendants to replace the shares into COMPANY

the W. account. In May, 1941, he sued defendants for damages.
His action was dismissed at trial and the dismissal was affirmed
(by a majority) by the Court of Appeal for Ontario, and he ap-
pealed to this Court.

Held (affirming the judgments below): The action should 'be dis-
missed. Rand J. dissented.

Per Kerwin and Taschereau JJ.: The provision against further "altera-
tions or dealings", in said document of May 18, meant that plaintiff
desired to protect himself against the possibility of W. indulging in
future trading. On the only reasonable construction of the docu-
ment, defendants were entitled at any time to sell the shares under
their general powers under said "customer's card" signed by W.

Per Kellock J.: When said document of May 18 is brought into rela-
tion with the circumstances existing at its date, an ambiguity is
produced as to whether the sale by defendants was or was not a
violation of its terms. In such case extrinsic evidence was admis-
sible for solving such ambiguity; and did so in defendants' favour:
the reasonable inference from plaintiff's failure to reply to defen-
dants' said letters between May 18 and July 27 is that plaintiff put
the same construction upon the document of May 18 as he knew
they were putting upon it.

Per Estey J.: The effect of the agreement made by said document of
May 18 and its acceptance, in the light of the facts and circum-
stances in evidence, was that thereafter all dealings on the account
would be by plaintiff only, acting under his authority from W.; that
the shares were held as security for the total of both debit balances,
and were subject to the terms of the "customer's card" signed by
W.,. and could be sold as they were sold by defendants. If the docu-
ment of May 18 be regarded as ambiguous, as it might well be, the
subsequent conduct of the parties might be examined to assist in
construing it; and in the light of defendants' said letters, which indi-
cated their belief in their right to sell, and the ignoring of them by
plaintiff, the effect of said document of May 18 and its acceptance
must be taken to be as above stated.

Per Rand J., dissenting: On the proper construction of said document of
May 18, the account of W., after plaintiff's account, including the
security, was transferred to it, was in its entirety to remain as it
was; the prohibition against "further alterations or dealings" extended
not only to action by W. but to action by defendants in relation to
the security. As to defendants' said letters to plaintiff: that of May
30 contains no reference to sale without consent; that of June 18,
written from defendants' head office in Toronto whereas plaintiff's
dealings had been with their branch office at Windsor, was evidently,
from circumstances appearing in the evidence, written merely on the
assumption of a case of ordinary collateral and the usual power of
sale, and was not intended to indicate an interpretation of the docu-

32196-4



SUPREME COURT OF CANADA

1945 ment of May 18; also, to consider such communications as raising an
obligation to reply on pain of an adverse inference is, in the par-

Hownx ticular situation, a perversion of the rule by which conduct may be
V.

BONUABD shown; the rule that conduct in performance of a contract partici-
& pated in by both parties may be used to resolve ambiguity, can have

COMPANY no application to the facts here. There was an "alteration" and
"dealing" by defendants in violation of the agreement, and plaintiff
was entitled to damages. (Rules and considerations in determining
damages in such a case, and with regard to the position and conduct of
the parties, discussed. Plaintiff should have judgment for the value
of the shares at the time of trial plus the amount of a dividend paid
on the shares, less the total indebtedness of the W. account with
interest thereon).

APPEAL by the plaintiff from the judgment of the
Court of Appeal for Ontario dismissing (per Riddell and
Fisher JJ.A.; Laidlaw J.A. dissenting) his appeal from
the judgment of Plaxton J. at trial dismissing his action
for damages for alleged breach of a certain agreement.
The agreement, together with other facts and circum-
stances of the case, are set out in the reasons for judg-
ment in this Court now reported. Leave to appeal to this
Court was granted by the Court of Appeal for Ontario.
The appeal to this Court was dismissed with costs, Rand
J. dissenting.

S. L. Springsteen K.C. for the appellant.

G. D. Watson for the respondent.

The judgment of Kerwin and Taschereau JJ. was
delivered by

KERWIN J.-This appeal is concerned with the proper
interpretation of a document signed by the appellant on
May 18th, 1940, and addressed to the respondent in the
following terms:-

This will serve as your authority to transfer my account in its en-
tirety as it stands to-day into the account of Hazel G. Weeks. This
courtesy is extended only upon the provision that you make no further
alterations or dealings in the account of Hazel G. Weeks without my
instructions and consent, and that no further obligation be presumed
against me in .any way whatever.

If the meaning of this document is clear, we need not
then concern ourselves as to the admissibility and effect
of certain evidence introduced by both parties, but it is
of importance to understand the circumstances under
which the document was given by the appellant and
accepted by the respondent.
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Bongard and Company is a firm name under which a 1945

brokerage business is carried on, with offices in Toronto HomL
and Windsor, in the Province of Ontario. The appel- BA
lant resides in Detroit and for a number of years has car- &
ried on an extensive business with the respondent at its MPANY

Windsor office. Before that, he had been himself con- Kerwin J.

nected with a brokerage firm in the United States, and
there is no doubt that he is thoroughly familiar with stock
exchange transactions. Mrs. Hazel G. Weeks, also resid-
ing in Detroit, was a friend of the appellant, whom he
introduced to the respondent some years ago, and there-
after Mrs. Weeks traded extensively on the stock exchange
through Bongard and Company's Windsor office. By May
12th, 1940, Mrs. Weeks' account with the respondent
shbwed a debit balance of $19,196.27 against which the
latter held shares of stock. These shares were sold by the
respondent under its general powers and the net result,
after these sales and a further debit of $974, was that at
the close of business on May 17th, 1940, Mrs. Weeks owed
the respondent the sum of $561.77 and interest of $125.63,
making a total of $687.40. As of the same date the appel-
lant owed the respondent $180.11, as security for which
the respondent held 500 shares. of a stock known as San
Antonio.

The appellant was the only person who gave evidence
at the trial, and, according to his testimony, the respon-
dent made a demand upon Mrs. Weeks for the payment
of the amount owing by her and "she at that time was
financially quite embarrassed and hardly in a position to
take care of it." There was no market in the United States
for the San Antonio shares and under Canadian regulations
the appellant could not sell them unless he purchased other
shares in Canada. Under these circumstances, the appel-
lant told the Windsor Manager for Bongard and Company
"that I would make a gesture myself that might satisfy
everybody by simply transferring my 500 shares of San
Antonio into the account of Mrs. Weeks", and the docu-
ment of May 18th, 1940, was then written out by the
appellant and signed by him.

There is no doubt that this document authorized the
respondent to transfer to Mrs. Weeks' account the debit
balance against the appellant and also the San Antonio

32196-41
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1945 shares. This the respondent did, and whether the result
HOEFLE was that Bongard and Company had thereby given up its

BoV.w right to claim payment from the appellant of the sum of
& $180.11, certainly the shares were then held by the respon-

COMPANY dent as security for the total debit balance of Mrs. Weeks'
Kerwin J. account, which as a result of the transfer was increased

to $867.51.
On May 30th, 1940, the respondent wrote the appellant

as follows:-
With San Antonio quoted at $1.35, Mrs. Hazel G. Weeks' account

shows a deficit of around $75 and no doubt you will wish to adjust this,
as well as supply some margin for the 500 San Antonio.

You will have noticed that since we were obliged to take action on
this account and sell out the securities Ventures has been selling at times
under $2. Therefore, if Mrs.,Weeks is in a position to raise funds there
has been plenty of opportunity to repurchase this stock at lower levels
than prices which we obtained when selling out this security.

Trusting you may be in a position to supply trading funds again for
this account, and with kindest personal regards, believe us

Yours faithfully,

On June 18th, 1940, the following letter was sent by respon-
dent to appellant:-

We have for some time now been carrying a deficit in the account of
Mrs. Hazel Weeks which was occasioned by your request to not sell the
San Antonio which you gave to the Weeks account. Had we sold it at
the time you deposited this stock as collateral to the account there would
have been no deficit, and therefore we feel the fault of an existing deficit
is entirely your own and the only fair thing is that we must ask you to
make this up immediately if there is to be no further action taken in this
regard.

Will you please give this matter your usual courteous and early
attention, and oblige.

On July 19th, 1940, the respondent wrote Mrs. Weeks the
following letter:-

As you have not responded to our margin calls, we beg to notify you
that we will handle the liquidation of San Antonio at our absolute dis-
cretion.

Certainly if this stock approaches a price that will liquidate the
deficit in your account we shall take full advantage of it, but this will
not prevent us from liquidating the stock, as above stated, at our abso-
lute discretion, and looking to you for any remaining deficit.

Please be governed accordingly.

The appellant admitted that he received the first two letters
and that he was aware that Mrs. Weeks had received the
one addressed to her. He made no reply and it was only
after the respondent had sold the shares on July 27th, that
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he complained that the respondent had no authority to sell 1945

them. Some time later, this action was brought for specific Houu
performance of the agreement of May 18th, 1940, or for OA

damages. The claim for specific performance was defi- &
nitely abandoned before us but the claim for damages was COMPANY

pressed. Kerwin J.
It was argued that as the word "account" in the appel-

lant's authorization to the respondent to transfer "my
account in its entirety as it stands to-day" included the
San Antonio shares, the word "account" when used in the
second sentence whereby the provision or condition upon
which the transfer was authorized "that you make no
further alterations or dealings in the account of Hazel G.
Weeks without my instructions and consent" must have
the same meaning. I cannot agree. No doubt both the
appellant and Mrs. Weeks were hopeful that prices on the
stock exchange would shortly become more favourable.
The fact that Mrs. Weeks' account showed a debit of
$867.51 is no argument against properly construing the
words "alterations or dealings" as meaning that the appel-
lant desired to protect himself against the possibility of
Mrs. Weeks indulging in future trading as a result of her
supplying funds to Bongard and Company or of the appre-
ciation in value of the San Antonio shares. While some
time before Mrs. Weeks had authorized the appellant to
give instructions to the respondent to buy and sell on her
account, she still had the right, which she had exercised
from time to time, of giving instructions herself to the
respondent.

It was also argued that the only effect of the letter of
May 18th, 1940, was to authorize the respondent to add
the appellant's debit of $180.11 to Mrs. Weeks' debit of
$687.40 and to retain as security for the payment of this
sum the San Antonio shares. The respondent could never,
it was said, use those shares for any purpose without the
appellant's consent, which consent might never be given.

It is impossible, in my view, so to construe the document.
While undoubtedly the respondent hoped to retain the
appellant (if not Mrs. Weeks) as a customer and both par-
ties expected that the respondent would in the future treat
the appellant fairly, if not generously, as it had in the past,
the only reasonable construction of the document, in my
opinion, is that the respondent was entitled at any time to
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1945 sell the San Antonio shares under the general powers that
HOEFLE it had by virtue of the usual Customer's Card, signed by

V. Mrs. Weeks. If it did not have that power, the document
BONGARD

& was a futile gesture on the part of the appellant.
COMPANY In this view it is unnecessary to say anything on the
Kerwin J. questions of evidence referred to at the commencement of

this judgment except that even if the document of May
18th were ambiguous the respondent's inter-office corre-
spondence does not bear the construction put upon it by the
appellant. The appeal should be dismissed with costs.

RAND J. (dissenting)-The circumstances of the trans-
action giving rise to this litigation were these. The
plaintiff, appellant, was on May 18th, 1940, indebted on
a general balance to the defendants, stock brokers, at their
branch office in Windsor, Ontario, for $180.11. This was
secured by five hundred shares of San Antonio mining
stock, then selling on the market at $1.80 a share. At the
same time an account was being carried for a Mrs. Weeks
which, during a week or so before, in a period of price
slump, had been closed out by a sale of collateral which
had had an original market value of about $34,000. There
remained a debit balance of approximately $675, for which
the defendants had only the personal liability of Mrs.
Weeks, and it is not suggested that, at the moment at least,
any value was placed on that. The plaintiff had had a
general power of attorney in relation to the Weeks account,
and was evidently desirous both to save Mrs. Weeks the
embarrassment of being pressed by her creditors and to give
to the latter some tangible assurance that their debt would
ultimately be paid. He agreed, therefore, after discussion,
that his account and security should be transferred to the
Weeks account and a document was signed by him reading
as follows:-
Bongard & Company, May 18, 1940.
Windsor, Ontario.
Gentlemen:

This will serve as your authority to transfer my account in its entirety
as it stands to-day into the account of Hazel G. Weeks. This courtesy is
extended only upon the provision that you make no further alterations
or dealings in the account of Hazel G. Weeks without my instructions
and consent, and that no further obligation be presumed against me in
any way whatever.

Yours truly,
John J. Hoefle.

[1945
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No restriction was placed on action by the defendants 1945

against Mrs. Weeks. E
On July 27th, 1940, the defendants sold the shares with- Bo

out the plaintiff's consent for a sum which realized less than &
one dollar more than what was then due in the consoli- C A
dated account. The plaintiff protested this action by a Rand J.

letter written on August 8th in which he requested the
stock to be restored to the account. On November 14th
a further demand was made that the stock be replaced
and that a dividend declared in the meantime be credited
to that account. In May, 1941, the writ was issued; the
statement of claim was delivered in November, 1941, and
the trial took place in September, 1943.

Both the plaintiff and Mrs. Weeks had signed the general
security form of the defendants, relating to their individual
accounts. The question is whether the transfer of the
security to Mrs. Weeks' account brought it immediately
under that general power to sell or whether the defen-
dants were restricted to a sale with the consent of the
plaintiff either by the terms of the memorandum or other-
wise.

The first question is whether the transfer of the secur-
ity is within the language of the memorandum. If it is
not, then the terms on which it was made were oral and
on the evidence of the plaintiff, which is all we have, his
contention is established.

But the respondents agree that it is covered by the memo-
randum and that the word "account" as used in relation
to the plaintiff must be taken to include "security." Obvi-
ously the words "in its entirety" go to that scope; and
just as clearly "the account of Hazel G. Weeks" carries the
same signification. That was the holding of Laidlaw J.A.
in the court below and I agree with him that it determines
the issue; but, in view of differences of opinion, a some-
what close analysis of the language of the memorandum,
though distasteful, seems to be desirable.

The word "account" may refer either to the written
record of transactions between the parties, ledger or other
form, with its incidents such as security, power of sale,
etc.; or to the written record alone. The former needs no
elaboration but I should observe that only in this sense
could the power of sale given by Mrs. Weeks be connected
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1945 with the plaintiff's security. The scope of the latter is
Homg shown by the account actually kept by the respondents.

V. It was as follows:-
BoNGARD

&
COMPANT BONGARD & COMPANY

80 King Street West
n To: Toronto 2, Canada

Mrs. Hazel G. Weeks

Date Bot Sold Stock Price Debit Credit Balance
May * * *

20 500 San Antonio-
Transf'd from
J. J. Hoefle a/c 180.11
Tax re above
transfer 2.50
Int. 51% to
May 15th 125.63 125.63

687.40
870.11

June
15 Int. 51% 10.59 880.70

July
15 Int. 51% 3.98 884.68
27 500 San Antonio 1.80 887.50
30 Int. 5J% 2.00 Cr. .92

POSITIONS:
May 13th, 1940,

Long: 8900 Ventures
Short: 500 San Antonio

July 30th, 1940,
- Flat.

From this it will be seen that, when transferred, the
shares of San Antonio were entered in the "bot" column,
and that, upon the sale, an entry was made both in the
"sold" and in the "credit" columns. The shares themselves
and the dealings in them were thus made part and parcel
of the account in both aspects and the language used by
the appellant was in strict accordance with brokerage
nomenclature.

There are, then, the remaining words of the memo-
randum, "no further alterations or dealings." The word
"alterations" in either sense of "account" presents no
difficulty. "Dealings" in the "account (including secur-
ity)" is likewise free from doubt; and, in the aspect of
record only, a moment's examination will show it to be
equally so. In that sense, "alterations" and "dealings"
are correlatives; the former refers to the written entries,
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the latter to the transactions giving rise to them. But 1945

as the "account" contains the record of transactions in HOEFLE
the security as well as in share trading, the scope of BV.
"dealings" is likewise fixed. &

What the memorandum provides is, therefore, this:
there are to be no further alterations or dealings in the Rand J.

"account (including security)"; or, in the second aspect,
no alterations in the record, or dealings in the transac-
tions recorded. Apart from the general power of sale,
these alternatives equally distribute the entire field.

Now, can it be seriously suggested that "dealings," in
its plain and ordinary sense, cannot apply appropriately
to transactions in the security? And, if not, what more
is there to be said as to the effect of the memorandum?
There is said to be ambiguity. I venture to suggest that,
if the letters, to which I shall refer later, were not before
the court, we would not have heard of ambiguity. But
it has been raised and I deal with it.

So far as I understand it, the equivocal word is "deal-
ings", and the equivocation between either trading trans-
actions or security transactions, the answer to which is
that it applies to both; or between both and trading
transactions exclusively, to which I should say that, if
the term can fairly apply to both, which I consider indis-
putable, the alternative is purely gratuitous.

The opposite view appears to be this: "dealings" is the
dominant word; it means "trading transactions": it con-
trols "alterations"; and the latter must, therefore, be
limited to accounting changes in relation to trading trans-
actions. But why not the converse? Can we not "deal"
with the security? What is there in the words or the
context to attribute dominance to the one or the other?
If there was the slightest doubt whether "dealings" ex!-
tends to all transactions-a possibility which I reject-
I should have thought, on the contrary, that the ordinary
meaning of "alterations," being perfectly clear, and ap-
plying to all items, would have determined the sense
in which "dealings" was used; that the scope of the
former being unquestionable, the latter as a complement-
ary term and conceivably doubtful, would be resolved as
equally extensive. But the converse process is used; the
doubtful term gives limitation to the certain.
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1945 But the assumption that "dealings" is dominant arises
HOEFLE in fact only after we have gone outside of the memo-

A randum and decided that what the parties really intended
& to do was only to restrict "trading transactions" on the

NY part of Mrs. Weeks. Having so determined that inten-
Rand J. tion, we impose it on the essential words and distort the

plain meaning of both of them in the course of doing so.
But we must ascertain the intention of parties from the
language they have used, not fix the meaning of that lan-
guage by a predetermination of what they really had in
mind.

The inference against the plaintiff is drawn from his fail-
ure to reply to two letters sent him by the respondents.
The first, dated May 30th, contains not the slightest refer-
ence to sale without consent. It is a request for further
security and an invitation to further trading. The second,
of June 18th, is as follows:-

We have for some time now been carrying a deficit in the account
of Mrs. Hazel Weeks which was occasioned by your request to not
sell the San Antonio which you gave to the Weeks account. Had we
sold it at the time you deposited this stock as collateral to the account
there would have been no deficit, and therefore we feel the fault of
an existing defloit is entirely your own and the only fair thing is that
we must ask you to make this up immediately if there is to be no
further action taken in this regard.

These letters, I do not doubt, are in the true tradition of
brokers. Both of them were written from the head office
at Toronto. It is evident that that office had either over-
looked the memorandum of May 18th or had not received
it. On August 9th the Windsor branch had wired Toronto:
"Frey has Hoefle's letter re Weeks in his personal corre-
spondence". On the 10th this message followed: "Frey
has no letter from Hoefle re Weeks account in his per-
sonal file. He says must have been sent to you if re-
ceived here." It seems clear, therefore, that the second
letter was not intended to indicate an interpretation of
the memorandum: it assumed ordinary collateral and
the usual power of sale. Hoefle's dealings had been with
Frey, to whom the memorandum had been given and who
knew what the arrangement was. Head Office was over-
reaching itself and could be ignored.

The letters as such are inadmissible. It is only in rela-
tion to conduct of the plaintiff evoked by them that they
can be offered to the court. But that communications
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of this sort can raise an obligation to reply on pain of an 1945
adverse inference is, in the particular situation, a per- IOFFLE
version of the rule by which conduct may be shown: V.

BONGARD
Richards v. Gellatly (1): Wiles J.: &

It seems to have been at one time thought that a duty was cast CMPANY
upon the recipient of a letter to answer it, and that his omission to do Rand J.
so amounted to evidence of an admission of the truth of the statements -
contained in it. But that notion has been long since exploded and the
absurdity of acting upon it demonstrated.

And in Wiedemann v. Walpole (2), Bowen L.J., puts the
ground of admission in these words:

Silence is not evidence of an admission, unless there are circumstances
which render it more reasonably probable that a man would answer the
charge made against him than that he would not.

There is no duty on debtors to instruct creditors as to
their rights and, while conduct in performance of a con-
tract participated in by both parties may be used to
resolve ambiguity, that rule can have no application to
the facts here. And it would be exceedingly dangerous
to permit an entirely proper disregard of characteristic
importunities and impositions to be used as an admission for
the interpretation of engagements of the party making
them.

That the plaintiff was clear in his understanding of the
arrangement is shown by his immediate answer of August
8th to the notice of sale:

I am just in receipt of copy of your letter of July 29 to Mrs. Hazel G.
Weeks, in which you advise the sale of 500 shares of San Antonio, and I
presume this is the same 500 shares that I allowed you to place into her
account by my letter of May 18, 1940.

If I am correct in this, it seems you have made a mistake in dispos-
ing of this stock, as my authorization specifically stated that nothing was
to be done with the San Antonio without my instructions and consent,
and you accepted it on those terms.

Therefore, I am requesting that you replace this stock into the
Weeks account without delay, and that no expense accrue to Mrs. Weeks
through your oversight.

The argument on this view is, I think, concluded by
the fact that there never was a moment's apprehension of
the sufficiency of the security for the $180 balance and
that the case for the respondents involves the conclusion,
as the letter of June 18th implies, that the moment after
the security had been given they could have sold it for the
primary purpose of clearing off the Weeks indebtedness.

(1) (1872) L.R. 7 C.P. 127.
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1945 The plaintiff's intention in that case was, in effect, in view
HOEF, of the market, to surrender his property for immediate

BO A realization by the brokers to pay another's debt; but heBoNGARD
& could have brought that about himself without the empty

COMPANY formality of the memorandum: and such an intention
Rand J. would have been a flat contradiction, not only of the re-

ceipt taken by him from Mrs. Weeks on May 22nd by
which the stock was "to be returned to John J. Hoefle
immediately upon its release from my Bongard account,"
but of every interest and consideration which lay behind
his action.

The account in its entirety was, therefore, to remain as
it was; the prohibition extended not only to action by Mrs.
Weeks but to action by the brokers in relation to the
security. There was admittedly a vital alteration in trans-
ferring the 500 shares from the "bot" to the "sold" column
and in entering the price realized. There was just as
clearly a prohibited dealing in the security.

The question remains, then, of damages. The conver-
sion by the bailee here is a breach of a contract and it is the
damages resulting from that breach which we are to find.

A preliminary question is whether the sale rescinded the
bailment so as to deprive the defendants of their security
and this in turn depends upon the nature of the interest
which they had in the shares. The transaction contem-
plated a possible sale with consent and a payment of the
Weeks indebtedness out of the proceeds. That, I think,
created an interest greater than mere possession and it
must be taken to have been equivalent to that of a pledge
with a restriction upon the power to sell. In such case,
the authorities seem to hold that the conversion does not
destroy the interest and that in the damages the debt
secured must be taken into account. The principle of this
rule is not wholly clear: but the statement of Blackburn,
J., in Donald v. Suckling (1): "that the sale, though
wrongful, was not so inconsistent with the object of the con-
tract of pledge as to amount to a repudiation of it," places
it where it seems properly to belong, within the general
rules governing breaches of contract. There is created an
interest coupled with a power under a limitation, but to
say that this is a jus in re does not carry us much nearer the
true basis of determining the contractual result of the

(1) (1866) L.R. 1 Q.B. 585, at 617.
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conversion. In that conception the rule must apply 1945

whether the debt is that of the owner or a third person. HoE
What is recoverable is, then, the value of the interest V.

remaining in the owner, the appellant. BONGARD
CoMrANY

One consideration may be cleared away. It is not a -

case for any rule of mitigation. The broker is in as good Rand J.

a position as the owner to redeem the situation or to
mitigate the consequences: Grose, J. in Shepherd v.
Johnson (1)

The object of damages is to restore the owner as nearly
as possible to the same position as if the terms of the bail-
ment had been respected. What he would have done in the
intervening time, if the security had remained, is the specu-
lative basis from which the inferences must be drawn. We
cannot say that he would have sold at the highest or at the
lowest price or that he would have sold at all. But so far as
the circumstances permit, they are to be the ground of con-
clusions of probability: Williams v. Peel River Land and
Mineral Company Ltd. (2) The case is analogous to that
of a breach of covenant to re-deliver shares and prima facie
the defendants are held to have prevented the shares from
remaining the property of the plaintiff up to the trial:
Best C.J, in Harrison v. Harrison (3):

I think the fair rule is, to take the damages at the price of yesterday
or to-day. When you had the money, you promised to restore the
stock. Justice is not done, if you do not place the plaintiff in the same
situation in which he would have been if the stock had been replaced at
the stipulated time. We cannot act on the possibility of the plaintiff's
not keeping it there. All we can say is,-you have effectually prevented
him from doing so.

Owen v. Routh (4) treats the rule as absolute.

What, then, was the conduct of the plaintiff in relation
to the shares? On August 8th and November 14th, when
their price ranged around the point at which they had been
sold, he called upon the defendants to restore the security
to the account. By that act he affirmed the contract; and,
in the statement of claim, among the items of relief sought
is an order for specific performance, i.e., restoration. In
view of these demands, the plaintiff could not thereafter

(1) (1802) 2 East 211; 102 E.R. (3) (1824) 1 Car. [and] P. 412;
349. 171 E.R. 1253.

(2) (1886) 55 L.T. 689, at 693. (4) (1854) 14 CB. 327, at 339-
340; 139 E.R. 134, at 140.
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1945 have complained of action taken by the defendants in ac-
HOEFLE cordance with them: he had committed himself to reten-

v. tion. At no time did he make any offer to discharge the
& Weeks indebtedness. These considerations entitle us to say

COMPANY that the furnishing of the stock at the time of trial, even
Rand J. had the market value dropped, would, subject to costs,

have been an answer to the damages recoverable. The
risk of the value at the time of trial was taken by the
plaintiff.

It is agreed that that value was $4 a share, with a total
price of $2,000. There was collected in 1940 a dividend of
$250. The total indebtedness of the Weeks account at the
time of the sale was $886.68. Interest on this at 51 per
cent. until September 30th, 1943, would be $156, making
a total credit of $1,042.68. The balance, $1,207.32, repre-
sents the plaintiff's interest in the property, and his loss
through the breach of contract.

I would allow the appeal and direct judgment for the
plaintiff for that amount with costs throughout.

KELLOCK J.-This is an appeal from the order of the
Court of Appeal for Ontario dated February 4th, 1944, dis-
missing an appeal from the judgment at trial, by which
the appellant's action was dismissed. The action was for
damages in respect of the sale of certain shares in breach,
as it was alleged, of an agreement between the parties.
The respondent, a firm of brokers, had for some time prior
to the 18th of May, 1940, been carrying two accounts, one
in the name of the appellant in which on that date there
was a debit balance of $180.11 but in respect of which the
respondent held 500 shares of a mining stock known as San
Antonio. The other account was in the name of Hazel G.
Weeks, in which on the said date there was a debit balance
of $687.40, as against which the respondent held no col-
lateral. This last mentioned account, with respect to which
the appellant had authority from Hazel G. Weeks to give
instructions to the respondent, had immediately prior to
the above date been active, but had been closed out by the
respondent by forced sales resulting in the debit balance
already mentioned. As to both these accounts, the respon-
dent was authorized by the customers in writing, to sell
any securities without notice.
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On the 18th of May, after some previous discussion 1945

between the appellant and one Frey, the respondent's local HOEFLE
manager at Windsor, the appellant wrote and mailed a BO ARD

letter to the respondent. This letter, which is the subject &
of the controversy between the parties, is as follows: COMPANY

K~ellock J.
Bongard & Company, May 18, 1940.
Windsor, Ontario.
Gentlemen:

This will serve as your authority to transfer my account in its
entirety as it stands to-day into the account of Hazel G. Weeks. This
co.urtesy is extended only upon the provision that you make no further
alterations or dealings in the account of Hazel G. Weeks without my
instructions and consent, and that no further obligation be presumed
against me in any way whatever.

Yours truly,
John J. Hoefle.

The respondent sold the San Antonio shares on the 27th of
July following. The appellant's position is that this sale
was wrongful. He contends that the words "no further
alterations or dealings in the account of Hazel G. Weeks"
prohibited the respondent from selling these shares. The
respondent's position is as set out in paragraph 7 of the
statement of defence,
that the said shares were held by the defendant as collateral security for
the debit balance of the account carried in the name of Hazel G. Weeks
and subject to the right of the defendant to deal with such collateral as
circumstances might require from time to time.

The respondent contends that the words "no further alter-
ations or dealings in the account of Hazel G. Weeks" have
no application to the shares, but prohibit the respondent
from acting on any instructions from Hazel G. Weeks, if
they desired to continue to have any claim upon the shares.

If the language of the letter in question is unambigu-
ous, effect must be given to it and parol evidence would not
be admissible with respect to its interpretation. Neither
party seeks rectification and each contends that the lan-
guage is not ambiguous, but is clear in accordance with
their respective contentions. Each contended, however,
and still contends that if there be ambiguity, the ambi-
guity should be resolved in his favour, and each introduced
parol evidence to that end.

It may be pointed out at once that the appellant was,
as he expressed it, "intimately familiar" with the prac-
tices prevailing between brokers and their clients. He had
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1945 devoted his entire time for some years to trading in securi-
HOEFLE ties and to advising other persons with respect to the same

V. kind of transactions. There were other accounts carried
BONGARD

& by the respondent with respect to which the appellant was
COMPANY advising the clients, and he had been engaged as an em-
Kellock J. ployee of other brokers at an earlier period, in charge of

considerable transactions.
The evidence establishes that, after her collateral was sold

out, Hazel G. Weeks had no assets in Canada, but she did
have certain stocks in Detroit. If she had attempted to
realize upon them, to pay what she owed the respondent,
however, it would have been embarrassing to her, and the
appellant requested the respondent to give her time. It
was in these circumstances that the letter of the 18th of
May, 1940, was written by the appellant.

It is also to be observed that when the consolidation
of the accounts was made, the San Antonio shares at the
then market were approximately equal in value to the
total of the debit balances in the two accounts before
consolidation. It is also a fact that by reason of the regu-
lations of the Foreign Exchange Control Board, while the
appellant, prior to the arrangement of the 18th of May,
might, upon paying his debit balance to the respondent,
have taken delivery of the shares, he could not market
them in the United States, as they were not listed on any
exchange there, but that if instead of doing that, they
had been sold by the respondent, he was not free to take
the surplus out of Canada.

When the letter of the 18th of May is brought into
relation with the circumstances existing at its date, in my
opinion an ambiguity is produced as to whether the sale
made by the respondent was or was not a violation of
its terms. There are considerations which point both
ways. If I had to choose between the conflicting sub-
missions of counsel, apart from extrinsic evidence, I would
be disposed to the view that the language used points
rather to the prohibition of transactions on the initiative
of the named client Hazel G. Weeks, rather than to
transactions on the initiative of the broker. Perhaps the
difference of opinion in the courts below on the question
may be said to support the view that ambiguity exists.
This ambiguity is produced by the application of the
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language to the circumstances. In the language of Lord 1945

Wrenbury in Great Western Railway and Midland Rail- H0EFLE

way v. Bristol Corporation (1): V.BONGARD
Extrinsic evidence has created the ambiguity, and extrinsic evidence &

is admissible to resolve it. COMPANY

Again, at 430: Kellock J.

The question is not what the parties meant as distinguished from
what they have said, but what is the meaning of that which they have
said. If the language used be ambiguous, the reader is entitled to be
assisted in his task by the guidance afforded by a knowledge of the object
which appears, from the circumstances, to be that which the parties had
in view. But if it is not ambiguous he has to ascertain the intention from
the words and from nothing but the words.

In Doe dem. Pearson v. Ries (2), Tindal C.J., at 181,
said:

Upon the general and leading principle in such cases, we are to
look to the words of the instrument and to the acts of the parties to
ascertain what their intention was: if the words of the instrument be
ambiguous, we may -call in aid the acts done under it as a clue to the
intention of the parties.

Again the same learned judge in Chapman v. Bluck (3),
said:

There is no better way of seeing what they [the parties] intended
than seeing what they did, under the instrument in dispute.

An illustration of the application of the principle is to be
found in Manning v. Carrique (4). Reference may also
be made to Bank of New Zealand v. Simpson (5) and
Charrington & Co. Ltd. v. Wooder (6).

In my opinion, extrinsic evidence was properly admitted
in the case at bar, and, when reference is had to it, the
ambiguity is resolved in favour of the respondent. On
the 30th of May, the respondent addressed a letter to the
appellant pointing out that the market price of San Antonio
had fallen substantially, leaving a deficit in the account,
and saying: "no doubt you will wish to adjust this, as well
as supply some margin for the 500 San Antonio". A stock
held by a broker in connection with a client's account, with
respect to which the broker has no right to sell without the
client's consent, does not require margining. The appel-
lant made no reply to this letter.

(1) (1918) 87 L.J. Ch. 414, at 429. (4) (1915) 34 Ont. L.R. 453.
(2) (1832) 8 Bingham 178. (5) [19001 A.C. 182.
(3) (1838) 4 Bingham N.C. 187, (6) [1914] A.C. 71.

at 193.
32196-5
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1945 Mr. Springsteen argues that when the accounts were con-
HOEFLB solidated on the 18th of May, as the debits were approxi-

Box mately equal to the market value -of the shares, if the
& respondent had the right to sell the shares, it would have

COMPANY done so immediately. The fact that it did not, he argues,
Kellock J. indicates that it did not have that right. I think the

respondent's conduct in not selling is satisfactorily ex-
plained by its letter to the appellant of the 18th of June,
1940, to which again he did not reply. This letter reads in
part:

We have for some time now been carrying a deficit in the account
of Mrs. Hazel Weeks which was occasioned by your request to not
sell the San Antonio which you gave to the Weeks account. Had we
sold it at the time you deposited this stock as collateral to the account
there would have been no deficit, and therefore we feel the fault of an
existing deficit is entirely your own and the only fair thing is that we
must ask you to make this up immediately if there is to be no further
action taken in this regard.

Not only did the appellant not -reply to this letter, but in
the witness box he did not suggest that the letter contained
any inaccuracy. This letter and the appellant's failure to
reply satisfy me that the conduct of the respondent in
carrying the account through the falling market subse-
quent to the 18th of May was due to the appellant's re-
quest, to which it was willing to accede owing to its long
relationship with him as a customer which extended back
to the year 1929. The phrase "as collateral to the account"
is also significant, taken with the concluding language of
the letter.

Again, on the 19th of July, the respondent wrote Mrs.
Weeks and sent a copy of the letter to the appellant, advis-
ing that as no response had been made to their margin calls,
they would "handle the liquidation of San Antonio at our
absolute discretion" and the letter went on to make it clear
that they proposed to sell. The appellant admits the
receipt of this letter, but again did not reply. I think the
reasonable inference from the appellant's failure to reply
to the respondent's correspondence subsequent to the 18th
of May and prior to the actual sale on the 27th of July,
is that he put the same construction upon the letter which
he had written them as he knew they were putting upon it.

I do not think that there is anything in what passed
between Frey and his employers in the same period which is
inconsistent with the view that the respondent considered
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it had the right to sell. On the other hand, it would appear 1945
from the inter-office communication of the 28th of June, HOEFIE
which was put in by the appellant, that he, when ap- V.BONGCARD
proached by Frey, had told the latter that "he was out of &
money and had no stock" and that the same applied to COMPANY

Hazel G. Weeks. Kellock J.

I would dismiss the appeal with costs.

ESTEY J.-The appellant (plaintiff) alleges that the
respondent (defendant) sold 500 shares of common stock
in San Antonio Gold Mines Limited in breach of the
agreement that existed between them. The relationship
of customer and broker had existed between these parties
for a period of fifteen years, subject to the terms of the
"customer's card", signed by the appellant, and which reads
in part as follows:

Whenever you shall deem it necessary for your protection to sell any
or all of the securities or other property which may be in your posses-
sion, or which you may be carrying for me/us (either individually or
jointly with others), or to buy in any securities, commodities or con-
tracts for commodities, of which my/our account or accounts may be
short, in order to close out my/our account or accounts in part or in
whole, such sale or purchase may be made according to your judgment
and may be made at your discretion on the exchange or other market
where such business is then usually transacted, or at public auction or
private sale, without advertising the same and without notice to me/us
and without prior tender, demand or call of any kind upon me/us, it
being understood that a prior tender, demand or call, or prior notice of
the time and place of such sale or purchase shall not be considered a
waiver of your right to buy or sell any securities and/or other property
held by you at any time, as hereinbefore provided.

The appellant resides in Detroit and his business with
the respondent had been carried on through the latter's
branch office at Windsor, Ontario. On May 18th, 1940,
the appellant's account showed a debit balance of
$180.11, as security for which the respondent held 500
shares of San Antonio Gold Mines Limited.

He was familiar with the customs prevailing between
brokers and customers, and acted in an advisory capacity
to more than one of the respondent's customers, including
Mrs. Weeks, for whom he had a power of attorney and
under which he negotiated transactions on her account
with the respondent. Mrs. Weeks also negotiated trans-
actions, independent of the appellant, on her account with
the respondent.

3219-1
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1945 On the same date (May 18th, 1940), Mrs. Weeks, whose
IIOEE account was subject to a "customer's card", had an un-

V. secured debit balance of $687.40. Under the authority of
& her "customer's card", the respondent had already, in the

COMPANY month of May, sold all of her securities held in this ac-
Estey J. count and thereby reduced her debit balance by an amount

in excess of $26,000. The appellant's account was in good
shape, but that of Mrs. Weeks showed an unsecured debit
balance and the brokers were pressing for payment.

The appellant deposed that Mrs. Weeks:
* * * had some stocks over there [Detroit] that had likewise

been mutilated by that drastic market drop; if she had liquidated them
to pay this it would only have added to her financial distress, * * *

He spoke to Mr. Frey, branch manager for the respon-
dent at Windsor, and in part said:

"Now," I said, "here is what you can do: you can sue this woman
if you want to, and that is going to cost you a lot of money to go over
there to Detroit to do it and it will be embarrassing financially to every-
body."

It was as a consequence of this conversation that the
appellant typed, signed, and delivered to the respondent
the letter dated May 18th, 1940. This letter reads as
follows:

This will serve as your authority to transfer my account in its entirety
as it stands to-day into the account of Hazel G. Weeks. This courtesy
is extended only upon the provision that you make no further altera-
tions or dealings in the account of Hazel G. Weeks without my instruc-
tions and consent, and that no further obligation be presumed against
me in any way whatever.

Upon accepting this letter the respondent transferred
the appellant's "account in its entirety" to that of Mrs.
Weeks.

The market continued to drop, and after repeated re-
quests to the appellant for additional margin had been
ignored, the respondent, on July 27th, 1940, sold the 500
shares, realizing sufficient to pay the balance owing and
leaving a credit of less than $1 in Mrs. Weeks' account.

Under date of July 29th, 1940, the respondent advised
the appellant of the sale, and as of August 8th, 1940,
the appellant complained that these shares were im-
properly disposed of inasmuch as it was done "without my
instructions and consent."

[1945



SUPREME COURT OF CANADA

The rights of the parties in this litigation are ascertained 1945
by the determination of what, if any, change was effected HO1x"E
in their relationship, as established under the "customer's V.

BONGARD

card", by the letter of May 18th, 1940. In particular, was &
the position of these 500 shares, which up to the accep- COMPANY

tance of the letter were admittedly subject to the provisions Estey J.
of his "customer's card", and could be sold under the terms
thereof by the respondent to liquidate his personal indebt-
edness, changed or altered by this letter?

The letter makes no reference to the "customer's card"
nor the 500 shares, nor does it use the word security, col-
lateral, or any similar term. The mere closing of the ac-
count of the appellant, the transferring of his balance and
security therefor to Mrs. Weeks' account would not cancel
his indebtedness, nor effect a change with respect to the
500 shares.

It was common ground at the trial that the position of
the 500 shares was changed by the acceptance of that letter.
As to what that change was, there was an entire disagree-
ment. Both parties contended the letter was perfectly
plain in its meaning, but here again as to its meaning there
was an entire disagreement.

The appellant contends that the letter dated May 18th,
1940, cancelled the right of the respondent to sell the 500
shares under the "customer's card"; that thereafter these
shares were held as security for both balances, but on a
new and more restricted basis. He contends that when the
respondent accepted this letter these shares could not be
sold to realize either balance, nor could they be sold for the
sum total of these balances; they were held as security for
both balances until such time as he gave them permission
to sell the shares, or until the balance of the two accounts
in the sum of $867.51 was paid; that after the acceptance
of that letter, all the respondent could do by way of en-
forcing collection was to enter suit against the appellant
and Mrs. Weeks for their respective balances. No time
limit is fixed, and presumably suit could have been entered
the next day.

The appellant contends that the phrase "no further
alterations or dealings in the account of Hazel G. Weeks
without my instructions and consent" should be construed
to give effect to the foregoing, and therefore prohibit the
sale of the 500 shares.
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1945 The respondent's contention is that the two accounts were
HOEFLE merged into one, and the 500 shares were then held as

v. security for the total balance of $867.51; that the words
BoNGARD

& "no further alterations or dealings in the account of Hazel
COM.AN. G. Weeks without my instructions and consent" prohib-
Estey J. ited the respondent taking any further instructions from

Mrs. Hazel G. Weeks; that thereafter all dealings on this
account would be by the appellant, acting under his power
of attorney from Mrs. Weeks; that the 500 shares of San
Antonio were held as security for the total of both bal-
ances under. the "customer's card" signed by Mrs. Weeks.

The letter of May 18th, 1940, is written by the appel-
lant, who is familiar with the brokerage business, and,
while it is in general terms, there is no surplus of words.
He first authorizes the transfer of "my account in its en-
tirety", and both parties admit that this included the
ledger account as well as the security therefor. In fact,
the account was transferred on this basis. It is then sig-
nificant to note that, in referring to Mrs. Weeks' account
into which his account is to be transferred, and where
there is no security, he merely speaks of it as "the account
of Hazel G. Weeks". Then, after the merger of these two
accounts, and in connection with the prohibition, he says,
"that you make no further alterations or dealings in the
account of Hazel G. Weeks without my instructions". It
therefore appears that, while he prohibited alterations or
dealings in the account, he did not prohibit the selling of
the securities under the "customer's card", which, after
the merger, must be Mrs. Weeks' card; that in fact the
prohibition was against the brokers taking further orders
with respect to the account from Mrs. Weeks. The omis-
sion of any reference to the "customer's card" leads me to
conclude that the. shares were still held subject thereto.

Then, the words "further obligation" must mean an
obligation different from, or other than that which existed
theretofore. Again that appears to be admitted, but dis-
agreement obtains with respect to the nature of that
further obligation. The appellant contends that this further
obligation placed the 500 shares where they were held as
security for both balances, but could not be sold
and therefore not subject to the "customer's card". The
respondent contends that the 500 shares were held subject

382 [1945



SUPREME COURT OF CANADA

to the "customer's card". They agree that the shares were 1945
now held as security for both balances, and again it seems HOEFLE
to me that the omission of any reference in the letter to V.

BONGARD
the "customer's card" leads to the conclusion that these &
shares were still held subject to the terms of that card. OMPANY

In Bank of New Zealand v. iSimpson (1), a case where Estey J.

the contract was arrived at in a somewhat similar man-
ner, the Privy Council held "extrinsic evidence is always
admissible, not to contradict or vary the contract, but to
apply it to the facts which the parties had in their minds
and were negotiating about."

At the trial appellant deposed that he told Mr. Frey,
before this letter was given, "'I don't want you selling my
securities to pay her debts.'" That statement, he says,
was made during the conversation pursuant to which this
letter was given. It would seem to me, if that statement
was correct, the thought embodied therein would have
been uppermost in his mind as he wrote the letter of May
18th, and it would have been stated therein specifically
and clearly. Moreover, when the learned trial judge con-
fronted him with this fact, he replied: " * * * I thought I
had made it plain enough. I can see that now that I
didn't, * * * "

Further, if the appellant, an experienced broker, in-
tended that letter to take these 500 shares out from under
the operation of the "customer's card", he would have said
so in language plain, if not emphatic.

If the letter be regarded as ambiguous, as it may well
be, the subsequent conduct of the parties may be examined
to assist in construing the same.

Re Labrador Boundary (2). Matthews v. Good (3).
Between the giving of this letter and the sale of the

shares on July 27th, there were letters mailed to the appel-
lant asking for more margin and dealing specifically with
this account. The first request in writing for margin was
under date of May 30th, 1940. There was another letter,
dated June 18th, 1940, which reads as follows:

We have for some time now been carrying a deficit in the account
of Mrs. Hazel Weeks which was occasioned by your request to not sell
the San Antonio which you gave to the Weeks account. -Had we soid
it at the time you deposited this stock as collateral to the account there

(1) [l9001 A.C. 182. (3) (1924) 56 N.S.R. 543.
(2) [1927] 2 D.LR. 401, at 422.
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1945 would have been no deficit, and therefore we feel the fault of an exist-
I' ing deficit is entirely your own and the only fair thing is that we must

HOEFLE ask you to make this up immediately if there is to be no further action
V.

3ONGARD taken in this regard.
& Will you please give this matter your usual courteous and early

COMPANY attention, and oblige.

Etey J. Under date of July 19th, the respondent wrote to Mrs.
Weeks and forwarded a copy of that letter to the appel-
lant. This letter reads as follows:

As you have not responded to our margin calls, we beg to notify
you that we will handle the liquidation of San Antonio at our absolute
discretion.

Certainly if this stock approaches a price that will liquidate the deficit
in your account we shall take full advantage of it, but this will not pre-
vent us from liqudating the stock, as above stated, at our absolute dis-
cretion, and looking to you for any remaining deficit.

Please be governed accordingly.

He admits he received all these letters, but that he
ignored them, and probably threw them in the scrap
basket.

While it is true that subsequent conduct of the parties
cannot add to, or alter the terms of a contract, North East-
ern Ry. Co. v. Lord Hastings (1), nevertheless, "where a
document is ambiguous, evidence of a course of conduct
which is sufficiently early and continuous may be taken
into account as bearing upon the construction of the docu-
ment." Re Labrador Boundary (2).

All three of the letters indicate that the respondent be-
lieved the usual relationship of broker and customer con-
tinued, and particularly the last two definitely indicate no
such restrictions upon the selling of the 500 shares as the
appellant now contends for. In spite of this, he ignores
these letters and does not protest against what he says
is an entirely improper interpretation of the letter dated
May 18th, 1940. In fact, he did nothing about it until
after the respondent advised him that the shares had been
sold.

The conduct of the respondent, including the writing and
sending of the above quoted letters, is consistent with his
contention, and in view of the language of the letter, and
the fact that the appellant took no exception to the plain
language of the two above quoted letters, leads, in my
opinion, to the conclusion that the respondent's contention
must be accepted.

[1945
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The appellant's counsel, in the course of an able argu- 1945
ment, pressed that certain statements made by Mr. Frey, HOEm
in the course of inter-office communications, supported his V.

BoNoARD
contentions. These, however, are all consistent with the &
desire of Mr. Frey to treat the appellant, who had been a COMPANY

valued customer over a period of many years, with every Estey J.
consideration.

An examination of the letter of May 18th, 1940; the
dealings between the parties; the conversations leading up
to the delivery and acceptance of the letter, and the subse-
quent letters in which the respondent made it very clear
that if the appellant did not provide further margin the
shares would be sold, together with the fact of no protest
or suggested correction from the appellant, lead me to
conclude as above stated, that the respondent's contention
must be accepted. It sems to me that the respondent had
the right to sell the shares as they were sold, and therefore
the appeal must be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: McTague, Springsteen &
McKeon.

Solicitors for the respondent: Smith, Rae, Greer & Cart-
wright.
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1945 izing legislation necessary-Admission of fact contained in order in
council-"Public Harbour" in B.N.A. Act-Whether Coal Harbour

ERNEY a public harbour"-Transfer of Crown land by Province to Dom-
OF CANADA inion-Residuum of royal prerogative-Crown grant of land "with

v. appurtenances"-Land or foreshore not included in-Prescription-
HIGBIE ET AL. Nullum Tempu8 Act-Riparian rights-Erection of building and

AO NEY making of fill on foreshore-Whether mesne profits due the Crown.
GENERAL The Attorney General of Canada, on behalf of the Dominion Crown,

sFOR sued to recover possession (and mesne profits) of the foreshore
COLUMBIA of a lot fronting on an indentation of Burrard Inlet, known as

- Coal Harbour, in British Columbia. The action was maintained
by the trial judge; but that judgment was reversed by a majority
of the Court of Appeal.

Held that the judgment appealed from ([1944] 1 W.W.R. 615) should
be set aside and that the judgment at the trial, declaring the
ownership and right of possession of the foreshore to be in the
appellant and that the respondents were liable for mesne profits to
the Crown, should be restored.

Controversy over harbours in British Columbia and disputes as to the
ownership of the foreshores, as between the Dominion and the
Province, were resolved in 1924 by a provincial order in council (a
reciprocal Dominion order in council being also passed in prac-
tically identical terms) made without legislative authority or rati-
fication, whereby it was agreed that six harbours therein men-
tioned, including Burrard Inlet, were declared to be public harbours
within the meaning of schedule 3 of the B.N.A. Act, that they
became the property of Canada thereunder and that the Province
transferred to the Dominion any interest which it might have in
the foreshores of these six harbours. The appellant contended that
the executive authority of the Province had power to pass the
order in council, while the respondents argued that it was lacking
in legislative authority or statutory ratification.

Held, per the Chief Justice and Kerwin, Hudson and Taschereau JJ.,
that the Provincial order in council must be held as valid to
the extent that it contains an unequivocal admission of fact that
every piece of foreshore in every part of Burrard Inlet was at the
relevant time used for public harbour purposes and thus became
the property of the Dominion. There is nothing to prevent the
Executive of the Province to make such admission. Tweedie v.
The King (52 Can. S.C.R. 197) ref.

Per the Chief Justice and Taschereau J.:-The Provincial order in
council, moreover, contained a valid recognition from the Province
to the Dominion of the latter's jurisdiction over Burrard Inlet
including Coal Harbour and its foreshore.

Per Rand J.:-The Provincial executive cannot transfer "property" of
the Province, without legislative sanction, to another executive and
legislative administration. The provincial function is exercised
under provincial legislative control and that authority, in the
absence of legislation, cannot extend to an act merely of transfer-
ring its own proper subject-matter to another executive: it would
rather be a surrender than an exercise of function. But, where
the situation of fact is, in the opinion of the government concerned,
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one of doubt and uncertainty, it lies within the authority of the 1945
provincial executive to give formal binding recognition to a claim
asserted by the Dominion. The effect of the order in council is GENEA
therefore limited to an agreement or acknowledgment of boundary OF CANADA
at high water, and, as between the two jurisdictions, such an v.
acknowledgment concludes the question. But as to private rights lIGBIE ET AL.

different considerations arise; and in some cases, a third person ATTORNEY
remains entitled to contest the fact of Crown right ownership. The GENERAL
respondents may be entitled to advance their claim on the footing FOR

of the fact as found in the action, but they are entitled to no more; BRITisH

and where, in such case, they fail to establish a prescriptive right COLUMBIA

against either the Province or the Dominion, as here, they fail like-
wise in an answer to the claim of the appellant.

Per the Chief Justice and Taschereau J.:-The orders in councill, either
from the Dominion or the Province, may not be lacking in legisla-
tive authority or ratification in view of certain statutory enact-
ments referred to by the appellant; but, even if they were, these
orders in council were Acts of the highest authority and they were
acted upon by both parties to them for more than seventeen
years when this action was instituted. They constitute, as already
stated, an unequivocal admission that these harbours became the
property of the Dominion, not only at the date of the orders in
council, but also in 1871 at the time when British Columbia entered
Confederation.

Per the Chief Justice and Taschereau J.:-The orders in council may
also be upheld as valid, because both Governments, in acting as
they did, were exercising powers which are part of the residual
prerogative of the Crown, or because the transfer from one Gov-
ernment to another is not appropriately egected by ordinary con-
veyance: His Majesty the King does not convey to himself.-If,
however, it had to be assumed that the orders in council were invalid
without legislative approval, it should be pointed out that "The Land
Act" of British Columbia imposed no restrictions on a transfer from
the Province to the Dominion-When the Crown in right of the
Province transfers land to the Crown in right of the Dominion, there
is no real conveyance of property, since His Majesty The King
remains the owner in either case and, therefore, it is only the
administration of the property which passes from the control of
the Executive of the Province to the Executive of the Dominion.

Per the Chief Justice and Taschereau J.:-Coal Harbour was part of
a "public harbour" in 1871 and, as such, it came under the juris-
diction of the Federal Government. The particular spot of the
foreshore, in this case, is within the ambit of the harbour and forms
a part of it. The trial judge so found, and that finding, coupled
with that made by Duff J. in 1904 (Atty. Gen. for B.C. v. C.P.R.
Co. 11 B.C.R. 289, at 291) should be given preference over the deci-
sion of the Court of Appeal.

Per Kerwin and Hudson JJ.-Upon the evidence alone, it cannot be
found that the foreshore in question formed part of that public har-
bour, were it not for the two orders in council. In the Canadian
Pacific Railway case (supra), it is apparent that the question of
fact was confined to the particular piece of foreshore there in question.

387S.C.R.]
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1945 The respondents also contended that, even if the order in council was
effective without legislative approval, it was nevertheless subject to

ATTORNEY
GENERAL a prior grant from the Crown provincial to the respondents' pre-

OF CANADA decessors in title, that the grant was of an upland lot "with appur-
V. tenances" and that, these words being ambiguous, the intention ofHIOSIE BT AL.
& the Crown must have been to pass title to the foreshore.

ArrORNEY
GENERAL Held that the foreshore did not pass to the respondents under the grant.

FOR The language of the description in the grant is clear and the intent
BRITISH

COLUMBIA unambiguous. There was no express grant of the foreshore and it is
- not to be implied. Standing alone, the word "appurtenances" does

not include land: land cannot be appurtenant to land.

Held also that the respondents have not discharged the onus of estab-
lishing acquisitions of the foreshore by prescription. The evidence
is not sufficient under the Nullum Tempus Act (9 Geo. III, c. 16)
to establish that the respondents and their predecessors in title have
had such possession of the foreshore as is sufficient to oust the title of
the Crown.

Held that this Court does not concur in the holding of the trial judge,
that the respondents "have never had any riparian rights over the
said land arising out of their title to (their) lot or otherwise".

Held, per the Chief Justice and Kerwin, Hudson and Taschereau JJ.:-
The erection by the respondents of a substantial structure and the
making of a fill on part of the foreshore adjoining their lot cannot
be justified as the exercise of riparian rights arising out of their
title. The respondents are therefore liable for mesne profits to the
Crown appellant.

Ter Kerwin, Hudson and Rand JJ.:-It cannot be inferred from what
was shown that by their acts the respondents intended to surrender
rights attaching to their upland property.

Per Rand J.:-In the circumstances, the appellant is entitled to mesne
profits if any can be shown; but they must be profits arising be-
yond that use of the foreshore. which may be found to be within
the exercise of riparian privileges.

APPEAL from the judgment of the Court of Appeal for
British Columbia (1), reversing the judgment of the trial
judge, Manson J. (2) and dismissing the appellant's
action.

F. P. Varcoe K.C., A. M. Russell and D. W. Mundell
for the appellant.

C. H. Locke K.C. and T. G. McLelan for the respondents.

Eric Pepler K.C. for the intervener.

(1) [19441 1 W.W.R. 615;
[4944] 2 D.L.R. 425.

(2) 119421 1 W.W.R. 253;
[619421 3 D.L.R. 66.



SUPREME COURT OF CANADA

The judgment of the Chief Justice and of Taschereau J. 1945

was delivered by ATTORNEY
GENERAL

THE CHIEF JUSTICE-The Attorney General of Canada OF CANADA

sues on behalf of His Majesty the King in right of HisHIGBIE ET AI.

Dominion of Canada to get possession of the land covered &
ATrORNzY

by water in the bed of Coal Harbour, in Burrard Inlet, in GNERAL

the harbour of Vancouver, in front of that certain parcel BR

or tract of land situate, lying and being in the city of COLUMBIA

Vancouver, in the province of British Columbia, known RinfretC.J.
and described as Lot Six (6), Block Sixty-four (64), Dis- -

trict Lot One Hundred and Eighty-five (185), Group One
(1), New Westminster District, Plan Ninety-two (92).

The contention is that His Majesty the King, before the
month of July, 1928, was in possession of the said land
covered by water and that, on or before that time, one
George F. Johnson, who was then the owner, unlawfully
took possession of the said land; and that in or about the
month of June, 1936, Johnson sold to the respondent
Higbie, who wrongfully took and still wrongfully keeps
possession of the said land in contempt of His Majesty and
to His great loss and damage.

The conclusions of the statement of claim are for pos-
session of the said land, for mesne profits from the month
of June, 1936, at the rate of $300.36 per annum, and the
costs of the action.

The action was at first directed against Higbie alone, but,
as it was found later that he had sold to the other respon-
dent, Albion Investments Ltd., the latter was subse-
quently added as a party defendant.

Higbie is a hotel keeper, proprietor of Lynwood Inn, in
North Vancouver.

His Majesty's claim is for the legal and beneficial interest
of the land in question, having an area of 30,036 square
feet, and it is alleged that His Majesty took possession in
1792 and kept it continuously until 1928 when Johnson
unlawfully took possession, although His Majesty had
never made any conveyance of it.

It would appear that originally, in 1938, the claim was
only for possession, but in 1941 ownership of the Crown
was asserted.
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1945 The points in issue are as follows:-
ArrORNEY (1) Whether His Majesty in right of the Dominion of
GENERAL

OF CANADA Canada has title to, or is entitled to possession of, the
HIGBI ET AL. fopeshore as against the respondents. The respondents

& deny His Majesty's right in connection therewith.
ATTORNEY
GENERAL (2) Whether the respondents by the grant of land with

FOR
BrisI appurtenances to their predecessors in title made in 1867

COLUMBIA and by subsequent deeds thereof acquired title to the fore-
Rinfret CJ. shore, being the land lying between mean high water

mark and the low water mark. The respondents' con-
tention is that Higbie had such title during the whole
period in which he was the owner of Lot 6, and that Albion
Investments Ltd. now has title to the said foreshore.

(3) Alternatively, whether the respondents acquired title
to the said foreshore by prescription.

(4) Whether an artificial fill has been made in front of
Lot 6, and that the mean high water mark is below the old
mean high water mark said to constitute the northerly
boundary of said Lot 6. The respondents contend, while
denying that there is any artificial fill lying to the north of
the mean high water mark as of the date of the grant to
Brighouse et al., that if there is any such fill it is upon the
foreshore of which the respondent company has title by con-
veyance as aforesaid. Moreover, the respondents say that,
if the present mean high water mark lies to 'the north of
such former mean 'high water mark, such change and any
accretions have been caused by the natural action of the
sea, or arise from a fair use of the Upland, and that the
respondent company, as the owner of the Upland, is entitled
to any such acoretions.

(5) Whether the respondents have or ever had any
riparian rights over the said foreshore arising out of their
title to Lot 6 or otherwise. The respondents contend, in
the alternative to their claim that they respectively ac-
quired title 'to the foreshore, that the respondent Higbie
had, and Albion Investments Ltd. now has, all the riparian
rights incidental to the ownership of an Upland Lot front-
ing on tidal waters, and that they have not exceeded such
rights in their use of the foreshore.
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In the Supreme Court of British Columbia, Manson J. 1945

gave judgment in favour of the appellant, but in the ArORNEY

Court of Appeal his judgment was reversed by the ma- E CRALA

jority of that Court, McDonald C.J.B.C., with whom v.
HIGBIE ET AL.

Robertson J.A. concurred, while Sloan J.A. would have &
affirmed the judgment of the trial judge. GVroRNEY

The points in respect of which error is alleged in the FR
BRITISH

judgment of the Court of Appeal are as follows:- COLUMBIA

(1) In holding that the Provincial order in council RinfretCJ.

was of no effect and that the lands in question could be
disposed of by the legislature of British Columbia and in
no other manner.

(2) In interpreting the judgment of Mr. Justice New-
combe in The Saskatchewan Natural Resources Reference
(1) to mean that an order in council or despatch to effec-
tuate the purpose intended in this case must always have
legislative authority upon which His Majesty's Ministers
may act.

(3) In holding that the lands in question could not be
granted by the Crown in exercise of its prerogative.

(4) In holding that the Imperial statute (1874) 37-38
Vict., cap. 92, being An Act to provide for the transfer to
the Admiralty and the Secretary of State for the War
Department of Alderney Harbour and certain lands near
it supported the argument as to the necessity of legislation.

(5) In holding that the transfer in question implies a
diminution in provincial territorial limits contrary to the
British North America Act, 1871, being 34 Vict., cap. 28,
sec. 3.

In this Court it was further submitted that the appeal
should be allowed for the following reasons:-

(1) Prior to 1871 title to public lands of the Colony of
British Columbia was vested in the Crown and it so re-
mained without any change after the Province entered
Confederation in 1871, and accordingly the prerogative of
the Crown to deal with the same remained unaltered sub-
ject to any statutory provisions binding the Crown.

(2) The order in council in question was made and the
transfer effected by virtue of the prerogative power of the
Crown.

(1) [19311 S.C.R. 263.

391S.C.R.]



SUPREME COURT OF CANADA

1945 (3) The transfer in question was properly made by order
ATTORNEY n council.

GENERAL
OF CANADA (4) The appeal should be allowed for the reasons given

V by Mr. Justice Sloan.HIGBIE ET AI..
& The respondents specifically deny that Coal Harbour

ArrORNEY
GENERAL is in Burrard Inlet, or in the Vancouver Haibour area,

FOR and, accordingly, that it ever formed part of a publicBRITISH
COLUMBIA harbour previous to the 20th of July, 1871, when British
Rinfret C.J. Columbia came into the Confederation. They also claim

- title, through a Crown grant, to District Lot 185 unto
Sam Brighouse, William Hailstone and John Morton,
dated the 20th of May, 1867, or alternatively through
prescription; and they also contend that anything done
by them on the foreshore in question was done exclu-
sively in the exercise of their riparian rights.

According to them, the chain of titles was as follows:-
John Morton, having acquired the interests of Brighouse

and Hailstone, to whom the Crown grant had been jointly
made with himself, conveyed to Sir Donald A. Smith
and Richard B. Angus on December 2nd, 1887. Sir
Donald Smith, having become Lord Strathcona, and R. B.
Angus conveyed to George Frederick Johnson on the
3rd of August, 1899. Johnson conveyed to Higbie and
the latter to Albion Investments Ltd. Higbie owned Lot
6 from June, 1936 to November, 1939, when he con-
veyed to the other respondent.

The Crown grant was of
all that parcel or lot of land situate in the District of New Westminster
said to contain Five hundred and fifty (550) acres and numbered Lot
One Hundred and eighty-five (185), Group One (1), on the official
plan or survey of the said District in the Colony of British Columbia:
to have and to hold the said parcel or lot of land, and all and singular
the premises hereby granted with their appurtenances.

The conveyance in 1885 from Brighouse and Hailstone
to Morton was only of certain portions of the said Crown
granted property, with appurtenances thereto.

Then, in 1887, the conveyance from John Morton to
Sir Donald Smith and R. B. Angus conveyed a subdivi-
sion thereof, being Lot 6, Block 64, District Lot 185,
Group 1, New Westminster District, Plan 92, with appur-
tenances thereto; and the conveyance to George Fred-
erick Johnson was in similar terms.
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The facts are that on the foreshore in question Higbie 194
put, and the other respondent still has, a small wooden ATrORNEY

float, consisting of logs with planking on top of them, GENERAL
OF CANADA

three to four feet in width and extending in length some V.
three or four hundred feet. It is built in sections and &
supported by piles to keep it in place. It is tied to the ATORNEY

GENERAL
piles, and floats up and down with the tide. It is the Mo
common kind of floating wharf which one sees up and cB,umA
down the coast. There is an open shed, a kind of dry- - .
dock, and there is a slip which runs out from that for Rinfret CJ.

probably two hundred or three hundred feet, the slip
having little rails along it. The witnesses called them
"marine ways".

Moreover, as found by the learned trial judge, on a
certain point there is a fill four or five feet high, consist-
ing of several loads of material. It was described by the
witness McElhanney, who was asked by the Court to
make a special visit for that purpose, as amounting to
ten waggon loads, 40 or-50 yards of earth, and sufficient
to stop the water coming in.

It consists of bricks, scrap iron shavings, old rags, a certain per-
centage of dirt-common soil-and the usual collection of waterfront
rubbish that you find under sheds * * * The slipways forms a slop-
ing roadway in the centre, and the shed is perhaps 10 or 12 feet clear
on each side in which the rails or gangway don't operate,

according to the witness Kerr. All this was done by the
respondents without any formal protest, or objection,
being forthcoming on behalf of the Crown.

In the particulars to their statement of defence, the
respondents stated that their acts of possession consisted
of:-

(b) (1) Maintaining a log boom and grounding logs.
(2) Anchoring and grounding small craft.
(3) Preventing the intrusion of the public or the embarking

or disembarking of the public over the foreshore.
(4) Removal of sand and rocks and deposit of filling materials.
(5) Building and maintaining floats and slipways.
(6) Consenting to the deposit of suitable materials on the fore-

shore and by objecting to and preventing the deposit of un-
suitable material.

(7) Depositing suitable material and dredging a slipways.
(8) Erection of groins and jetties and the driving or piling.
(9) The building and repair of small boats.

(c) All acts of and incidental to the ownership of said land.
(d) A slipway and piling.

32196-6
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1945 (e) Boom piling by the original Crown Grantees in 1867 and a slip-
-I- way and piling by George F. Johnson in 1900.

ArORNEY
GENERAL (f) This Defendant, his predecessors and successor in title have been

O CANADA in continuous possession of the whole of the said land.

V.
HICBIE ET AL. It was claimed, however, in this Court, that the question

ArrORNEY of the artificial fill was neither pleaded nor raised, although
GENERAL found by the trial judge, who, according to the respon-
BRIrsti dents, should not have dealt with it. It was said further

COLUMBIA there was no evidence to support the finding of the learned
Rinfret CJ. trial judge on that point, and indeed, on the evidence,

that it was doubtful whether there was any such fill.

At all events, counsel for the respondents argued that
there was no intention on their part to convert into hin-
terland that particular part of the foreshore, or to abandon
their riparian rights.

On the other hand, the appellant's contention is that
there was ample evidence to justify the finding of the trial
judge on that point.

Certain admissions were made by the parties to the effect
that the land in question in this action was the property of
the Crown Imperial in or about the year 1792, and that,
in the event of a decision in favour of His Majesty the
King, whereby it would be held that he is entitled to pos-
session of the land claimed and has sustained loss because
of the wrongful deprivation of the beneficial use of said
land, then said loss would be the mesne profits computed
on a fair rental value; that in all the conveyances forming
the chain of title either the words "with their appurte-
nances" occur in the description of the property conveyed,
or, by virtue of the Land Registry Act and the Short Form
of Deeds Act and its predecessors, the effect of such con-
veyances is the same as if such words were included therein;
and finally that Higbie was the owner in possession of
Lot 6, Block 64, District Lot 185, Group 1, New West-
minster District, Plan No. 92, with appurtenances there-
to, from June, 1936 until the month of November, 1939.

The other defendants, Marine Sales and Service Ltd.
and Vancouver Shipyards Ltd., were added subsequent to
the service of the action, but without prejudice to the plea
of prescription. Judgment went by default against them
and no appeal was taken by them from that judgment.
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It may be mentioned also that the judgment of Man- 1945

son J. ordered that there should be no costs to any of ArORNEY
the parties in this action. The appellant, brought in the GENEAL

OF CANADA
Court of Appeal by the present respondents, entered a v.
cross-appeal praying that Higbie and Albion Invest- HI& AI

ments Ltd. do pay the present appellant the costs of the ATORNEY

action. The Court of Appeal adjudged that the cross- FOR

appeal be dismissed with costs. In this Court no refer- COLUMBIA
ence was made to the cross-appeal in the course of the Rifre C.

argument.
We may now deal with the several points in issue in

the case, and the first question is whether His Majesty
in right of the Dominion of Canada has title to, or is
entitled to possession of, the foreshore as against the
respondents.

There is no doubt that prior to the time when British
Columbia entered Confederation in 1871 the foreshore
was Crown property of the Colony, now the province of
British Columbia and, therefore, in order to succeed, the
appellant had the onus of proving that it had since passed
to His Majesty in right of the Dominion of Canada.

The appellant endeavoured to establish his title upon
two grounds:-

(1) He said that in 1871, on the date when British
Columbia became part of the Dominion of Canada, Coal
Harbour, on which Lot No. 6 abuts, was part of Burrard
Inlet and of the harbour of Vancouver, which was then
a public harbour, and that it passed to the Dominion of
Canada under section 108 of the British North America
Act, whereby the public works and property of each prov-
ince enumerated in the third schedule to the Act became
the property of Canada. (Public harbours in that
schedule are included as No. 2).

(2) As the result of certain orders in council adopted
simultaneously by the Government of the province of
British Columbia on May 6, 1924 and by the Government
of the Dominion of Canada on June 7, 1924.

It is now well settled by decisions of the Privy Council
(The Fisheries case, Attorney General for Canada v.
Attorney General for Ontario (1); Attorney General for
British Columbia v. Canadian Pacific Railway Co. (2);

(1) [18981 A.C. 700, at 712. (2) [1906] A.C. 204, at 209.
32196--6
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1945 Attorney General for Canada v. Ritchie Contracting and
ArroannY Supply Co. (1)) that the questions whether a certain area
GENERAL

O CANA was a public harbour, within the meaning of the Schedule,
V. at the time of Confederation, and also whether a certain

Hza&z r particular point of that area formed part of the harbour,
ArmaNsY stand to be decided as questions of fact.

GENERAL
FOR The learned trial judge found, upon all the evidence,

BarIan
COLUMBIA that, notwithstanding it was contended by the defendants

RinfretcJ. that Coal Harbour was not part of Burrard Inlet,
all the evidence is to the contrary. It is simply an indentation along
the westerly reaches of Burrard Inlet to the north of the peninsular
* * * and to the east of Stanley Park.

This finding is in accord with that of Duff J., as he then
was, in Attorney General for British Columbia v. Cana-
dian Pacific Railway (2), where he observed:-

* * * at the time of the admission of British Columbia into
Canada that part of Burrard Inlet between the First and Second Nar-
rows was a public harbour * * *

That finding of fact was not disturbed on appeal to the
Full Court of British Columbia (3).

Manson J. concluded that part of his judgment by
saying:-

Coal Harbour was part of a public harbour on 20th July, 1871, and
as such became by virtue of S. 108 of the B.N.A. Act, 1867, the property
of Canada.

However, on behalf of the respondents, it was urged
that there is no sufficient evidence to support that find-
ing; and for that view it must be said that the respondents
may rely on the judgment of the Court of Appeal where
even Sloan J., the dissenting judge, agreed that the area
in question was not proven to have been, prior to 1871,
a harbour and in use as such by vessels engaged in com-
merce.

There is no doubt that it was not easy for the appel-
lant to find witnesses who could testify as to the state
of things more than seventy years before the trial. Those
who were heard on that point had to rely upon plans,
photographs and charts, as well as descriptions contained
in, for instance, an extract from "A Voyage of Discovery
to the North Pacific Ocean and Round the World", by

(1) [1919] A.C. 999, at 1003, (2) (1904) 11 B.C.R. 289, at 291.
1004. (3) (1904) 11 B.C.R. 289, at 291.
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Captain George Vancouver, or "British Columbia Pilot, 1945

volume 1", containing sailing directions for the coasts of ATroRNEY

Vancouver Island and part of British Columbia. GENERAL
OF CANADA

The chart most relied on was that which was published HOanET AL.

under the orders of the Honourable the Minister of Mines &
and Resources for Canada, as a result of surveys made GENERAL

by Mr. H. D. Parizeau, Mr. W. K. Willis and assistants, FOR

1920-29. It shows an anchorage in the vicinity of Coal COLUMBIA

Harbour. Rinfret CJ.

There was also another chart prepared by Captain
Richards in 1858, and several other plans, or sketches,
were put in as evidence.

Although such evidence was admissible as being no
doubt the best evidence available (The King v. The Ship
"Emma K" et al. (1), and further as there was no objec-
tion to their production at trial, it must be admitted that
these plans, charts, and the testimony of the witnesses
referring to them, leaves the matter in a somewhat un-
satisfactory state; but the finding, already referred to,
of Mr. Justice Duff, as he then was, in Attorney General
for British Columbia v. Canadian Pacific Railway Co.
(2) may not be disregarded. Even if it was made in a
case between parties different from those in the present
case, it is, nevertheless, a finding upon facts and circum-
stances identical with those in this case; and I cannot
see why the question whether Vancouver Harbour and
Birrard Inlet constituted a public harbour in 1871 should
have to be reopened every time the question comes up
before the courts. The decision of Mr. Justice Duff was
upheld by the Privy Council (3), and the question
whether there was, .or there was not, a public harbour in
1871 within that particular area, should, in my opinion,
be considered as established once and for all.

Of course, there remains the further question whether
the particular spot with which we are concerned in the
premises is within the ambit of the harbour and forms
a part of it (Attorney General for Canada v. Ritchie
Contracting and Supply Co. (4); His Majesty the King
v. The Attorney General of Ontario and Forrest (5)).

(1) [19361 S.C.R. 256. (3) [1906] A.C. 204, at 209.
(2) (1904) 11 B.C.R. 289. (4) [19191 A.C. 999.

(5) [1934] S.C.R. 133, at 145.
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1945 As to that point, the present case went to trial more
ATTORNEY than seventy years after the pertinent date of July 20,
GEEA 1871, and it was inevitable that the evidence should beOF CANADA

v. lacking, at least in some particulars. We have, however,
HIGBIE ET AL the finding of the learned trial judge, while the Court of

ATTORNEY Appeal was of opinion that the area in question was notGENERAL
FOR proven to have been, prior to 1871, a public harbour and

aR""'SH in use as such by vessels engaged in commerce. But we
R would be inclined to hold that the finding of the learned

Rinfret CJ. trial judge, coupled with that made by Mr. Justice Duff
in 1904, should be given preference, having regard to the
fact that it can only be expected so long after the material
date, and more and more as we get further from 1871, that
the evidence will be harder to obtain (if indeed not al-
together impossible to get) from witnesses who are still
living and who have had occasion of acquainting them-
selves with the situation as it then was.

In the case Mr. Justice Duff so expressed himself, the
action was for a declaration -that the public had a right of
access to the waters of Vancouver Harbour through cer-
tain streets, that the streets at the time of the construction
of the Canadian Pacific Railway were public highways ex-
tending to low water mark and that the public right of
passage over said highways existed at the time of the ad-
mission of British Columbia into Canada, but that these
public rights had been extinguished or suspended by rea-
son of the construction of the railway. The decision was
that the foreshore of Vancouver Harbour is under the juris-
diction of the Parliament of Canada, either as having
formed part of the harbour at the time of the union of
British Columbia with the Dominion, or by reason of the
jurisdiction of the Dominion attaching at the Union. It
was also decided that the Act respecting the Canadian
Pacific Railway, 44 Vict., cap. 1, should not be construed
in the same way as an ordinary Act of incorporation of an
ordinary railway, but that it should be interpreted in a
broad spirit, and bearing in mind the objects sought to be
accomplished.

Mr. Justice Duff's decision was affirmed by the Full
Court of British Columbia sitting in appeal.
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These decisions, both from Mr. Justice Duff and from 1945

the Full Court of British Columbia, were upheld by the ATTORNEY

Privy Council. (Attorney General for British Columbia v. GENERAL
OF CANADA

Canadian Pacific Railway (1)). * They were rendered in a v.
case where the province of British Columbia had full op- &
portunity to submit all the facts and arguments on the ATTORNEY

particular question with which we are now dealing; they FOR

declared that the foreshore of Vancouver Harbour passed CBRITBS
under the jurisdiction of the Parliament of Canada at the R-ifret CJ.
time of Union, and it should not be open to individuals, i
such as the respondents in the present case, to ask the
courts to again review that question. It should be regarded,
it seems to me, as having been decided as against the whole
of the public, including the parties in the present case, and
as having been definitely settled.

For those reasons, I would think that the learned trial
judge was right in holding that Coal Harbour was part
of a public harbour in 1871 and, as such, that it came under
the jurisdiction of the Federal Parliament, at least for the
purposes with which we are concerned here.

But there is, to my mind, a further reason why we should
so hold, and it is to be found in the two orders in council
respectively from the Government of British Columbia
and the Government of Canada in 1924. They are worded
in practically identical terms. They begin by referring to
section 108, schedule 3 of the British North America Act,
and to the Order of Her late Majesty in Council, dated the
16th May, 1871, and stating that public harbours in Brit-
ish Columbia became the property* of Canada as of the
20th day of July, 1871. They proceed to say that some
doubt has existed as to what is comprised in the expres-
sion "public harbours" in schedule 3 of the British North
America Act, and that it has been held by the Judicial
Committee of the Privy Council that the question whether
any harbour or any particular part thereof is included is
a question of fact dependent upon the circumstances of each
case, but that a natural harbour not actually used for
harbour purposes at the date of the Union is not included.

Then they state that it is desirable in the public interest
that the property which belongs to Canada under the desig-
nation "public harbours" should be definitely ascertained,

(1) [19061 A.C. 204.
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1945 and negotiations have accordingly been carried on between
ATIORNEY the Dominion and Provincial Governments with a view to
GENERAL reaching a settlement of all outstanding questions between

OF CANADA
V. the two governments in this connection and agreeing upon
& certain defined areas as being the property of Canada under

ATrRNEY said designation.
GENERAL

FOR That as the result of conferences between the representa-
BIUMIA tives of the two Governments it has been mutually agreed

R-fre C* that the harbours of Victoria, Esquimalt, Nanaimo, Al-
- berni, Burrard Inlet and New Westminster, as described

in the schedule attached to the order in council and marked
"A", and as shown by the respective maps annexed thereto,
were and are public harbours within the meaning of schedule
3 of the British North America Act and became and are
the property of Canada thereunder.

That it has been further agreed between the two Gov-
ernments that the ownership of all other ungranted fore-
shore of tidal and non-tidal waters and lands covered with
water in British Columbia, except any foreshore and lands
covered with water within the Railway Belt, belong to
and are vested in the Province.

That is has been further agreed that any grants or trans-
fers by one government to the other shall not be affected
by this Order, and all such grants and transfers which
may have been made prior to the date hereof shall be rati-
fied and confirmed by this Order, and moreover that
nothing herein contained shall affect the title of the
Dominion to any lands or property acquired under any
other provisions of the British North America Act, or
otherwise than by virtue of the designation "public har-
bours" in the said Act.

That it has been further agreed that where the Dom-
inion Government has, prior to the date of this Order,
treated as a public harbour other than Victoria, Esqui-
malt, Nanaimo, Alberni, Burrard Inlet and New West-
minster, the Government of the province of British Col-
umbia will consider the transfer of such part or parts
of such harbour as may reasonably be required by the
Dominion Government for public purposes * * * and
that the Province will furnish to the Dominion full par-
ticulars of all grants, quit claims and leases or other
concessions which may have been granted by the Prov-
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ince in respect of foreshore or lands covered with water 1945
in British Columbia and being within the limits of the ATToRNEY

said six public harbours hereinbefore defined, for the GENERAL
OF CANADA

purpose of enabling the Dominion to consider and deter- v.

mine the terms and conditions upon which any such grant, &
quit claim or concession should be confirmed prior to con- ArrORNEY

GENERAL
firmation of the said grant, quit claim or concession by FO

the Dominion. B""""

The orders in council conclude by stating that the Rwfc.
agreement above recited is hereby ratified and confirmed, -
and that all the right, title and interest, if any, of the
Dominion in any ungranted foreshore of tidal or non-
tidal waters and lands covered with water in British
Columbia outside the boundaries of the six harbours
above mentioned, as defined by the said description and
plans, and outside the Railway Belt, shall be and the
same is hereby transferred to the province of British
Columbia, and that a certified copy of the Order shall
be transmitted to the Provincial Government and a copy
shall be filed in the office of the Registrar of Titles in
Vancouver, New Westminster, Victoria, Prince Rupert,
Kamloops and Nelson.

In the schedule referred to in the orders in council,
Burrard Inlet is described as comprising
all the foreshore and bed of Burrard Inlet and the area adjacent to
the entrance thereto lying east of a line drawn south astronomically
from the southwest corner of the Capilano Indian Reserve Number
Five (5) to high water mark of Stanley Park.

It is common ground that the above description in-
cludes Coal Harbour and, accordingly, the foreshore at
present in question between the parties in this case.

A map of Lot 185 in Liverpool (Vancouver) and Plan
No. 92, to which reference has several times been made
in the course of the present reasons for judgment, are
there referred to.

On behalf of the respondents, it is argued that these
orders in council are invalid, because they lack statutory
sanction and because Coal Harbour is said to be simply
an indentation of Burrard Inlet.

It cannot be said that the orders in council, either from
the Province or from the Dominion, are lacking in legis-
lative authority, or ratification. Counsel, both for the
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1945 appellant and for the province of British Columbia (inter-
AWrORNEY vener), were able to point to some statutes giving more or
G ENERA less legislative authority, or ratification, to what was beingOF CANADA

v. done through those orders in council by both the Province
HIGBIE ET AL.'& and the Dominion. But, even if the argument on that

A RNEY point might be said not to be altogether convincing, there
GENERAL

FOR remains that these orders in council were acts of the highest
BRITISH

COLUMBIA authority and they were acted upon by both parties to them
Rinfret C for more than seventeen years when the present action was

instituted. They constitute an unequivocal admission
that these harbours, including the spot now under dis-
cussion, became the property of the Dominion, not only
at the time when the orders in council were adopted re-
spectively by the interested parties, but also in 1871 at
the time when British Columbia entered Confederation.

Of course, it was urged by counsel for the respondents
that the Government of British Columbia had no power
to make admissions as are contained in the order in
council which it passed; but I must confess my inability
to accept the argument made on behalf of the respon-
dent on that point.

The orders in council may be upheld as valid, because
both Governments, in acting as they did, were exercising
powers which are part of the residual prerogative of the
Crown, or because the transfer from one Government to
another is not appropriately effected by ordinary con-
veyance. His 'Majesty the King does not convey to him-
self. As to that proposition, reference may be made to
Attorney General for British Columbia v. Attorney Gen-
eral for Canada (1); Esquimalt and Nanaimo Railway
Co. v. Treat (2); Saskatchewan Natural Resources Ref-
erence (3). In the latter case, Mr. Justice Newcombe,
delivering the judgment of this Court, stated, among
other things, as follows (p. 275):-

It is objected that, although the Territories were made part of the
Dominion and became subject to its legislative control, there was no
grant or conveyance of the lands by the Imperial Crown to the Dom-
inion; but that was not requisite, nor was it the proper method of
effecting the transaction. It is not by grant inter partes that Crown
lands are passed from one branch to another of the King's govern-
ment; the transfer takes effect, in the absence of special provision,
sometimes by order in council, sometimes by despatch. There is only

(1) (1887) 14 Can. S.C.R. 345, at (2) [19191 3 W.W.R. 356.
357; (1889) 14 A.C. 295. (3) [19311 S.C.R. 263, at 275.
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one Crown, and the lands belonging to the Crown are and remain vested 1945
in it, notwithstanding that the administration of them and the exercise
of their beneficial use may, from time to time, as competently author- AGNEA
ized, be regulated upon the advice of different Ministers charged with OF CANADA
the appropriate service. I will quote the words of Lord Davey in V.
Ontario Mining Company v. Seybold (1) where his Lordship, referring FhOBIE ET AL.

to Lord Watson's judgment in the St. Catherines Milling case (2), ATORNEY
said:- GENERAL

"In delivering the judgment of the Board, Lord Watson observed FOR
BRITISH

that in construing the enactments of the British North America Act, COLUMBIA
1867, 'it must always be kept in view that wherever public land with -
its incidents is described as 'the property of' or as 'belonging to' the Rinfret C.J.
Dominion or a province, these expressions merely import that the right
to its beneficial use or its proceeds has been appropriated to the Dom-
inion or the province, as the case may be, and is subject to the control
of its legislature, the land itself being vested in the Crown.' Their
Lordships think that it should be added that the right of disposing of
the land can only be exercised by the Crown under the advice of the
Ministers of the Dominion or province, as the case may be, to which
the beneficial use of the land or its proceeds has been appropriated,
and by an instrument under the seal, of the Dominion or the province."

It is needless to mention here that, although this was
not a judgment in the true sense of the word, but merely
what is sometimes referred to as an opinion made in a
Reference to this Court by the Governor General in
Council as provided for by section 55 of the Supreme
Court Act and the special jurisdiction therein given to
this Court, we should regard an opinion of that kind as
binding upon this Court and, moreover, one which, in
the particular circumstances and in view of the wide
experience in these matters which must be recognized to
Mr. Justice Newcombe, cannot be held but as having the
greatest weight and authority.

In the circumstances, we should hold that the orders
in council are valid as a conveyance from the Province
to the Dominion and, reciprocally, from the Dominion
to the Province, of the several lands which are the sub-
ject matter thereof and, as a consequence, as a valid con-
veyance, from the province of British Columbia to the
Dominion, of Burrard Inlet, including Coal Harbour and
its foreshore; and, moreover, that they constitute an ad-
mission by the Province; and we fail to see why such
an admission should not be accepted by the courts as a
valid recognition of the rights and the jurisdiction of the
Dominion in the premises.

(1) [19031 A.C. 73, at 79. (2) (1888) 14 A.C. 46.
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1945 Let us suppose that, instead of having been made by
ATIERNEY the means adopted by the interested parties, the admis-

O ENERAD sion was made by counsel in a case where the question
V. would be in issue. In such a case I cannot see for what
& reason such an admission would not be accepted by the

ATIORNEY courts and why it should not be taken as definitely de-
GENERA

FOR fining the respective rights of the Province and of the
BRuTisH Dominion in that regard. It would follow that it isCOLUMBIA

admitted by the province of British Columbia that the
SJDominion held the foreshore of Coal Harbour as owner

since 1871.
Nor can we accept the suggestion made by counsel for

the respondents that Mr. Justice Newcombe, in what he
said, was dealing only with the form of the conveyance
and not with the authority to convey, always provided
there was legislative authority upon which His Majesty's
Ministers may act.

The passage in question is not qualified by any restric-
tion and I would hold that the orders in council, there-
fore, were effective to transfer both the property and the
jurisdiction to the Dominion of Canada.

If, however, it had to be assumed that the orders in
council were invalid without legislative approval, it
should be pointed out that The Land Act of British Col-
umbia, (1936) R.S.B.C., cap. 144, imposed no restriction
on a transfer from the Province to the Dominion. After
all, there is no real conveyance of property, since His
Majesty the King remains the owner in either case and,
therefore, it is only the administration of the property
which passes from the control of the Executive of the
Province to the Executive of the Dominion. When the
Crown, in right of the Province, transfers land to the
Crown, in right of the Dominion, it parts with no right.
What takes place is merely a change of administrative
control. Theodore v. Duncan (1); Burrard Power Co.
Ltd. v. The King (2). In Theodore v. Duncan (1) Vis-
count Haldane delivering the judgment, stated at p. 706:-

The Crown is one and indivisible throughout the Empire, and it
acts in self-governing States on the initiative and advice of its own Min-
isters in these States. The question is one not of property or of pre-
rogative in the sense of the word in which it signifies the power of the
Crown apart from statutory authority, but is one of Ministerial admin-

(1) [1919] A.C. 696, at 706.
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istration, and this is confided to the discretion in the present instance 1945
of the same set of Ministers under both Acts. With the exercise of that A1-
discretion no Court of law can interfere so long as no provision enacted GENEAL
by the Legislature is infringed. The Ministers are responsible for the OF CANADA
exercise of their functions to the Crown and to Parliament only, and V.
cannot be controlled by any outside authority, so long as they do noth- HIGBiE ET AL.

ing that is illegal. ArrRNEY
GENERAL

In Burrard Power Co. Ltd. v. The King (1), Lord Mersey, Fon

delivering the judgment, observed (p. 95):- BLU"i""

Before the transfer they were public lands, the proprietary rights in -

which were held by the Crown in right of the Province. After the trans- Rinfret C.J.

fer they were still public lands, but the proprietary rights were held by
the Crown in right of the Dominion * * *

And in Esquimalt and Nanaimo Railway Co. v. Treat
(2), Viscount Haldane, dealing with a conveyance, from
the province of British Columbia to the Dominion, of
the railway belt, observes at p. 360:-

In an instrument which in reality did no more than operate as a
transfer by the Crown of administration in right of the Province to
administration in right of the Dominion * * *

In St. Catherine's Milling & Lumber Co. v. The Queen
(3), Lord Watson, in delivering the judgment, said at
p. 56:-

In construing these enactments, it must always be kept in view
that, wherever public land with its incidents is described as "the prop-
erty of" or as "belonging to" the Dominion or a Province, these ex-
pressions merely import thit the right to its beneficial use, or to its
proceeds, has been appropriated to the Dominion or the Province, as
the case may be, and is subject to the control of its legislature, the
land itself being vested in the Crown.

The legislature of the province of British Columbia has
not as yet by any statutory enactment exercised control
with respect to the transfer of land from the Province
to the Dominion. If it has, the only enactment of the
Province empowers the Province to transfer land to the
Dominion by order in council.

Moreover, the words "subject to the control of its legis-
lature" do not appear in section 109, and they are simply
a statement of the law that the provincial legislature may
legislate with respect to such lands.

That the admissions of fact made in the orders in council
must be noticed by the courts, and relied on for the pur-
pose of their decisions, would follow from Tweedie v.

(1) [19111 A.C. 87. (3) (1889) 14 A.C. 46.
(2) [1919] 3 W.W.R. 356.
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1945 The King (1). See what is said in that regard by Mr.
ATTORNEY Justice Duff at pp. 210 and 211. At the foot of page

G"NERA 211 he says:-
OF CANADA

V. This instrument constitutes an admission touching the title to the
HIGBIE ET . lands in question made by the only executive authority competent at

ATTORNEY the time to make admissions on that subject on behalf of the Crown;
GENERAL and, therefore, as an admission on behalf of the Crown it is admissible

FOR in my opinion in evidence against the plaintiff in this proceeding.
BRITISH

COLUMBL In the Deadman's Island case (2), the transfer to the
Rinfret CJ. Dominion was by special grant or by despatch, referred

to by Mr. Justice. Newcombe in the passage quoted in
the Saskatchewan Natural Resources Reference (3); and
the rights of the Dominion Government derived there-
from were recognized by this Court in Attorney General
of Canada v. Cummings et al. (4) and also in the Gon-
zalves case, which is merely referred to in the same vol-
ume (3), p. 51. The transfer was made by despatch and
was upheld as valid and effective by this Court. This
cannot be ascertained from the report itself, which is
a mere note of the judgment rendered in the case, but a
reference to the book in that case shows that the judg-
ment was rendered in reference to an order in council
which included Burrard Inlet.

Referring again to the Provincial Land Act, cap. 144,
R.S,B.C. 1936, it may be verified that section 70 relates
to lands granted by the Crown and that the statute may
be regarded as authority to the Government to act by
order in council.

It happens that the province of British Columbia was
given the right to intervene in this Court and the Attorney
General of that province gave his full and complete sup-
port to the argument of the Attorney General for Canada,
and more particularly to the contention that the orders in
council were valid, adding that it should be considered no
title passed by them to the Dominion Government and
that it was merely a matter of a change of administrative
control.

(1) (1915) 52 Can. S.C.R. 197. (3) [19311 S.C.R. 263, at 275.
(2) Atty. Gen. of B.C. v. Atty. (4) [1926] 1 D.L.R. 52.

Gen. of Canada [19061 A.C.
552, at 558.
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Both the trial judge, Manson J., and Mr. Justice Sloan 1945

(now Chief Justice of British Columbia) in the Court of ATTORNEY

Appeal came to the conclusion which I have just men- oG CERAL

tioned, and I fully agree with their conclusion. V.
HIGBIE ET AL.

Mr. Justice Sloan added that land vested in the Crown, &
ATTORNEY

that is to say in His Majesty the King, may, in the GENERAL

absence of restrictive statutory provisions binding the FR '
Crown, be alienated by His Majesty in virtue of the Royal COLUMBIA

prerogative and, according to conventional constitutional Rinfret C.J.
custom, through his delegate, and upon the advice of his
Ministers. He referred to what was said by Lord Watson
in Liquidators of the Maritime Bank of Canada v. Re-
ceiver General of New Brunswick (1):-

* * * in Attorney General of Ontario v. Mercer (2), St. Catherines
Milling & Lumber Co. v. The Queen (3) and Attorney General for Brit-
ish Columbia v. Attorney General for Canada (4) their Lordships ex-
pressly held that all the subjects described in section 109, and all revenue
derived from these subjects continued to be vested in Her Majesty as
Sovereign head of each Province.

And in the same case, in a different passage of his judg-
ment, Lord Watson said (1) (at p. 441):-

Their Lordships do not think it necessary to examine in minute
detail the provisions of the Act of 1867, which nowhere profess to curtail
in any respect the rights and privileges of the Crown, or to disturb the
relations then subsisting between the Sovereign and the provinces.

Reference should also be made to what was said by
Strong J., as he then was, in The Queen v. Bank of Nova
Scotia (5):-

The most careful scrutiny of that statute will not, however, lead to
the discovery of a single word expressly interfering with those rights,
and it is a well settled axiom of statutory interpretation, that the
rights of the Crown cannot be altered to its prejudice by implica-
tion, a point which will have to be considered a little more fully here-
after, but which, it may be said at present, affords a conclusive answer
to any argument founded on the British North America Act. Putting
aside this rule altogether, I deny, however, that there is anything in
the Imperial Legislation of 1867 warranting the least inference or
argument that any rights which the Crown possessed at the date of
Confederation, in any province becoming a member of the Dominion,
were intended to be in the slightest degree affected by the statute;
it is true, that the prerogative rights of the Crown were by the
statute apportioned between the provinces and the Dominion, but this
apportionment in no sense implies the extinguishment of any of them,

(1) [18921 A.C. 437, at 444. (4) (1888) 14 App. Cas. 295.
(2) (1883) 8 App. Cas. 767. (5) (1885) 11 Can. S.C.R. 1, at
(3) (1889) 14 App. Cas. 46. 18, 19.
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1945 and they therefore continue to subsist in their integrity, however
their locality might be altered by the division of powers contained

A RNE in the new constitutional law.GENERAL
C^NA. In Attorney General for Canada v. Attorney General of

HIaBi ET AL. Ontario (1), Strong C.J. said:-
ArlORNEY That the Crown, although it may delegate to its representatives the
GENERAL exercise of certain prerogatives, cannot voluntarily divest itself of them

FOR seems to be a well recognized constitution canon.
BRITISH

COLUMBIA The Royal authority of the Crown in the right of the
Rinfret CJ. Province is delegated to and vested in the Lieutenant Gov-

ernor in Council, so far as the Province is concerned, and,
as was said by Lord Watson in Liquidators of the Mari-
time Bank of Canada v. Receiver General of New Bruns-
wick (2).

A Lieutenant Governor when appointed is as much the repre,
sentative of Her Majesty for all purposes of provincial government
as the Governor General himself is for all purposes of Dominion
Government.

In the province of British Columbia the rule, as ex-
pressed by section 35 of The Interpretation Act, is that
no provision or enactment in any Act shall affect in any manner or
way whatsoever the rights of His Majesty, his heirs or successors, unless
it is expressly stated therein that His Majesty shall be bound thereby;

and, therefore, the prerogative of the Crown cannot be
affected, except by clear legislative enactment.

The authority of the Government of the province of
British Columbia to act as they did flows from the resi-
duum of the Royal prerogative, which is unaffected by
statute. That is undoubtedly the effect of the judgment
of this Court in the Saskatchewan Natural Resources Refer-
ence (3), and which was affirmed by the Judicial Com-
mittee of the Privy Council when that Reference came
before it (4). Lord Atkin, delivering the judgment, said
(at p. 40) -

Their Lordships entirely agree with the reasoning of the judgment
of Newcombe J. in the Supreme Court.

The whole of the judgment is that the effect of the order
in c ouncil in question therein, whereby Rupert's Land and
the North-Western Territory were admitted into and be-
came part of the Dominion of Canada, and of s. 5 of the
Rupert's Land Act, 1868, was that the lands therein which

(1) (1894) 23 Can. S.C.R. 458, (3) [19311 S.C.R. 263.
at 469. (4) [19321 A.C. 28.

(2) [1892] A.C. 437, at 443.
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were then vested in the Crown, and now are within the 1945

boundaries of the province of Saskatchewan, became so ATrlRNEY

vested in the right of the Dominion, and the Dominion GENERAL
OF CANADA

was given full control to administer them for the pur- V.
poses of Canada as a whole, not merely for the inhabitants &
of the area. ATrORNEY

GENERAL

Reference might also be made to the Deadman's Island FR
BRrTISH

case (1), already referred to, where the transfer by des- COLUMBIA

patch was held to be valid without assent or confirmation Rinfrt CJ.
by Parliament and declared to be effective notwithstand- -

ing the absence of legislative approval. (See also Leamy
v. The King (2); Attorney General for Canada v. At-
torneys General for Ontario, Quebec and Nova Scotia (3);
Holdsworth's "History of English Law", vol. 10, pp. 282,
339, 363, 366, 469; American and English Encyclopedia of
Law, second edition, p. 213; Dicey's "The Law of the Con-
stitution", 8th edition, p. 421; (1) Blackstone's Commen-
taries on the Law of England (Lewis Ed.) pp. 261, 262 and
264; British North America Act 1867, sections 12 and 65).

Finally, the argument of the Attorney General of Can-
ada on this point receives support from An Act to provide
for the Government of British Columbia (1858) (Imp.)
cap. 99, and the instructions to James Douglas, Esq., who
was appointed Governor and Commander-in-Chief in and
for the Colony of British Columbia and its dependencies
(which may be found in the appendix to the Revised Sta-
tutes of British Columbia, 1871); from a proclamation
by Governor Douglas on December 2, 1858 and a further
proclamation on February 14, 1859, as well as from the
ordinance of April 30, 1866, which, although repealed by
the ordinance of the 1st of June, 1870, did not, however,
affect the prerogative.

Up to the time when British Columbia entered Con-
federation the title to public lands was in the Crown, and
the latter's prerogative in respect thereof was in full effect.
The Crown lands remained vested in His Majesty in right
of the Province and His Royal prerogative to deal there-
with remained unaltered, subject to any provincial sta-
tutory provisions binding the Crown, of which there were
none.

(1) [19061 A.C. 552.
(2) (1916) 54 Can.S.C.R. 143, at 158.
32196-7

(3) [1898] L. J. P.C. at 91.
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1945 I find it unnecessary on that point to again refer to
ATTORNEY Lord Watson in Liquidators of the Maritime Bank of
GENERAL Canada v. Receiver General of New Brunswick (1) and toOF CANADA

v. Lord Dunedin in Attorney General for British Columbia
H 1 AL. v. Attorney General for Canada (2).

ArrORNEY After all the true words for "prerogative" in modern
GENERAL

FOR expression are "executive power". (Bacon's "Abridg-
COLUMBIA ment", pp. 383, 384 and 385; Holdsworth's "History of

Rinfret C. English Law", pp. 341 and 362; Williams v. Howarth (3);
In re Silver Bros. Ltd. (4)).

The Land Act of 1911, R.S.B.C. cap. 129, s. 58, contains
no restrictive section. Its history goes back, in its present
form, to the statute of 1884, cap. 16, s. 88, and the Crown,
although not mentioned in it, could, no doubt, take advan-
tage of it. Peter Zakrzewski v. The King (5); The Queen
v. Cruise (6). The Crown may take advantage of the act,
although not mentioned.

We do not agree with the contention of counsel for the
respondents that the Royal prerogative is vested in the
legislature and we think it is vested in the Executive.
Crown lands are vested in His Majesty the King; and there
is no difference in quality between the Crown acting under
its prerogative, or under a modern statute. It must be so
a fortiori when the exercise of the prerogative is not in re-
spect of an alienation of lands, but merely in respect of a
transfer of the administration to. the best available use.

It was stated in the judgment of the majority of the
Court of Appeal (7) that under the British North America
Act, 34 Victoria, cap. 28, s. 3, the Parliament of Canada
could from time to time, with the consent of the legisla-
ture of any Province of the said Dominion, increase, di-
minish, or otherwise alter the limits of such province; and
it was deduced from that that the legislature alone could
transfer the lands covered by water, now in question. But,
of course, we do not agree that the orders in council con-
stituted a transfer. In our view, they constituted only a
change of administrative control. Besides that, they con-
tained admissions that the transfer had really been made

(1) [18921 A.C. 437. (5) [1944] Ex. C.R. 163, at 168,
(2) (1888) 14 App. Cas. 295. . 169.
(3) (1905] A.C. 551, at 554. (6) (1852) 2 Ir. Ch. Rep. 65,
(4) [19321 A.C. 514, at 523, 524. at 67.

(7) [1944] 1 W.W.R. 615.
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automatically by force of the British North America Act of 1945
1871, as forming part of a public harbour at the time when ATrORNEY

British Columbia came into the Confederation. More- G
over, a transfer such as this does not affect provincial V.
limits; and it is sufficient to think of a case where certain &
land is used by the Dominion Government to build a ArroRNvY

GENERAL
courthouse, or a post office, or such other things, to indi- FOR

cate that the transfer in question does not alter the limits COLUMBL

of the province within the meaning of section 3 of chap. -fC

28 of the statute 34-35 Victoria, being the British North -

America Act of 1871. The lands remained within the
provincial territorial limits.

Having come to the conclusion that the Dominion of
Canada became the owner of the land covered by water,
with which we are dealing here, and that the latter passed
under federal jurisdiction in 1871, or at least in 1924
through the orders in council, there remains to be con-
sidered the defence made by the respondents on the grounds
that they acquired the foreshore, now in discussion, either
by Crown grant or by prescription.

The Crown grant invoked by the respondents was a
conveyance from the Crown of Lot 185, Group 1, on the
official plan or survey of the district of New Westminster
in the Colony of British Columbia, on the 20th day of
May in the year 1867. It did not in terms include the
foreshore in front of the said lot. There was no express
grant of the foreshore and it is not to be implied. More-
over, the grant itself does not purport to convey the
land down to the low water mark; and it must be re-
membered that the soil here is prima facie in the Crown.
(The Queen v. Musson (1), per Lord Campbell, C.J.;
Lord Fitzhardinge v. Purcell (2), per Parker J.; Attorney
General for Nigeria v. Holt & Co. (3) per Lord Shaw).

The description in the grant has already been adverted
to. It reads:-

All that parcel or lot of land situate in the District of New West-
minister said to contain Five Hundred and Fifty (550) acres and num-
bered Lot One Hundred and Eighty-five (185), Group One (1), on
the official plan or survey of the said District in the Colony of
British Columbia: to have and to hold the said parcel or lot of land
and all and singular the premises hereby granted with their appur-
tenances.

(1) (1858) 120 English Rep. 336, (2) [1908] 2 Ch. 139, at 146.
at 338. (3) (1915) 84 LJ. P.C. 98, at 102.

32196-71
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1945 The language is clear and the intent is unambiguous. For
ATTORNEY the purpose of construing it, I see no reason to refer to
GENERAL

O CANADA cases which, in any event, have no application to the pres-
V. ent one, since it is evident that the language of a particu-

EMcem Fr AL..
& lar document cannot be interpreted by reference to differ-

ATORNEY ent language; and the decisions can be of some use only
GENERIAL

FR if the wording is absolutely identical.
COLUMBIA In this case the sketch attached to the grant is the best
Rinfret CJ. available evidence of the boundary. As shown by the copy

-- of the sketch, Lot 185 was bounded on the north by the
waters of Coal Harbour and on the south by English Bay.
The location of Lot 6, fronting on Coal Harbour, is shown
on Plan 92. It will be noticed that the description does
not limit the area by reference to high water mark or low
water mark, or otherwise. In support of their contention,
the respondents did not rely on the description itself, which,
in effect, was confined to an argument that title to the
foreshore passed to them under the grant on account of the
use therein of the words "with their appurtenances".
Their claim was that these words included the foreshore.

We do not think that that contention is sound. Stand-
ing alone the word "appurtenances" does not include land.
Lister v. Pickford (1); Cuthbert v. Robinson (2); See
Chitty's "Prerogatives of the Crown", p. 392.

Land cannot be appurtenant to land. Leamy v. The
King (3); Coulson and Forbes on "Waters", 5th ed. at p.
27; Moore's "History of the Foreshore", 3rd ed. at pp. 781,
782 and 783; Neaverson v. Peterborough Rural District
Council (4); Wood v. Esson (5), the judgment of Henry,
J., p. 253; In re Provincial Fisheries (6).

We find an elaborate reference to the meaning of the
word "appurtenance" by Idington J. in Vaughan v. East-
ern Townships Bank (7). He begins by saying that the
statute in that particular case did not in terms, or by any
reasonable implication, make the grant of a water record
appurtenant to some specific land. Then the learned judge
tests that interpretation by asking what would be the

(1) (1865) 34 LJ. Ch. 582, at (4) [1902] 1 Ch. 557.
584. (5) (1884) 9 Can. S.C.R. 239.

(2) (1882) 51 LJ. Eq. 238, at (6) (1897) 26 Can. S.C.R. 444,
240, 241. at 547.

(3) (1916) 54 Can. S.C.R. 143, (7) (1908) 41 Can. S.C.R. 286,
at 176. at 299.
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result of such a conveyance of land. He refers to the defi- 1945

nition of the word in Bouvier's Dictionary (vol. 1, p. ATTORNEY
GENERAL158):- OF CANADA

Things belonging to another thing as principal, and which pass as V.
incident to the principal thing. HIGBIE ET AL.

ATTORNEY
He refers also to Burton on Real Property (8th edit.), GENERAL

p. 353, par. 1145, repeating Coke on Littleton:- BRITISH

In general everything which is appendant or appurtenant to land COLUMBIA

will pass by any conveyance of the land itself, without being spec- Rinfret CJ.
fled, and even without the use of the ordinary form "with the appur-
tenances" at the end of the description.

Then, says the learned judge, you find the interpreta-
tion given by authorities cited in Gould on Waters (3rd
edit.), p. 465, dealing with similar legislation, stated as
follows:-

The ditch when completed is not a mere easement or appur-
tenance.

He goes on to say that the cases of Strickler v. City of
Colorado Springs (1), and Bloom v. West (2), are well-
worth looking at, and he mentions that in those cases it
was held as just quoted by him from these several authors.
He concludes by these words:-

The greater part of the land might be granted, one part to one,
another to another, or for some other purpose to which this never
could be 'supposed to be appurtenant.

Or as intensive farming progressed, a few acres of a whole sec-
tion might require all the water so granted. Yet, if anything in the
theory that it was appurtenant, a man may have, after spending large
sums of money on such improvements, his whole property tied up
in an undesirable way.

It will be seen, therefore, that the words, "with their
appurtenances", are quite inadequate to include the fore-
shore in the grant, and the plea of the respondents on
that score cannot be maintained.

Nor do the respondents fare better on their claim of
prescription. As expressed in the statement of defence,
the respondent contended that they had been in pos-
session, or through their predecessors, from 1867; but,
upon the evidence, it is quite impossible to say that,
during the years mentioned, there was continued and
uninterrupted ownership of the foreshore by the grantees

(2) (1893) 3 Col. App. Rep. 212.

413S.C.R.]
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1945 and their successors, or that there was usage of a kind
ATToRNEY to justify the claim that ownership was acquired by pre-

oGFNERAL scription.

HIGBI ET AL. The learned trial judge found that prescription was
& not established and that the evidence did not substantiate

AyroRNEY
GENERAL the claim that there was uninterrupted use or occupa-

R tion of the foreshore in front of Lot 6, as far back as
COLUMBIA 1881, the year from which it was incumbent upon the

Rinfret cj. respondents to show such use or occupation as would form
-- the basis of a claim of prescription of sixty years, that

period of time being the length required for prescription
against the Crown. In fact, the finding of the learned
trial judge on this point was that the evidence indicated
that there was no use or occupation for some years after
1881. This finding ought to be read in connection with
what Sir Arthur Wilson said in the Judicial Committee
of the Privy Council when delivering the judgment in
Attorney General for British Columbia v. Canadian
Pacific Railway (1):-

Prior to the time when British Columbia entered the Confederation in
1871, the foreshore in question was Crown property of the Colony, now
the Province of British Columbia.

On this point, like Sloan J. in the Court of Appeal,
we would not disturb the finding of the trial judge. In-
deed that finding was not disturbed even by the majority
of the Court of Appeal; and it should not be forgotten
that the onus of establishing acquisition by prescription
was on the respondents. This statement does not re-
quire the citing of authorities, which are abundant; and
we may say, moreover, that the proposition is self-evident.

Counsel for the respondents practically admitted that
the evidence which he was able to adduce at the trial fell
far short of establishing the necessary use or occupation
by the respondents. He suggested that the use having
been proven for forty years, as he contended, the Court
should infer previous use for the required number of
years,. but we do not see our way clear to found our judg-
ment on this point upon any such contention.

By the provisions of theNullum Tempus Act, 9 George
III, c. 16:-

(1) [19061 A.C. 204, at 208.

414 [1945



SUPREME COURT OF CANADA

The Crown shall not sue any person for or in any wise concerning 1945
any lands or hereditaments (other than liberties or franchises), or the
rents and profits thereof, by reason of any right or title which has not AmRNHTGENERALL
first accrued within sixty years next before the commencement of the OF CANADA
suit, unless the Crown or its predecessors in title have been answered V.
by force of any such right or title the rents or profits thereof (or the HIGBIE ET AL.

rents or profits of any honour, manor, or other hereditament whereof ArIoRNET
the premises in question are part) within the said space of sixty years GENERAL

(or that the same have been duly in charge to the Crown or have stood FOR
insuper of record within such space). BarITirrs

COLUMBIA

See Lightwood on the Time Limit of Actions, pp. 143 Rinfret CJ.
and 148 and Attorney General of Canada v. Cummins et al.
in this Court (1).

We would refer to what was said by Mr. Justice Anglin,
as he then was, in Tweedie v. The King (2):-

From a continuous user of upwards of forty years (such as has
been actually proved in this case) an earlier like user may readily be
inferred. Chad v. Tilsed (3). This, coupled with the lease of 1818 and
subsequent documents indicative of the character of the right asserted
(Re Alston's Estate (4)), in my opinion suffice to support the defendant's
claim to a possessory title under the New Brunswick statute, 6 Wm. IV.,
ch. 74 (now C.S.N.B., ch. 139, sec. 1).

But it must be noticed that Mr. Justice Anglin refers to
a continuous user of upwards of forty years "such as has
been actually proved in this case"; and, accordingly, the
evidence in that case cannot establish a precedent for the
present case. Moreover, the learned judge added
coupled with the lease of 1818 and subsequent documents indicative of
the character of the right asserted.

It is impossible, in the circumstances, to compare what
Mr. Justice Anglin said in the Tweedie case (2) with what
has been proven in the present case, not to say anything
of the fact that, outside of what verbal evidence there is
here, there are no "documents indicative of the character
of the right asserted". Moreover, what was said by Mr.
Justice Anglin, as above reproduced, expressed only his own
opinion and was not concurred in by the other members
of the Court so that, although, of course, having all the
weight of an opinion of such a learned judge, the statement
he made does not constitute the decision of the Court in

(1) [1926] 1 D.L.R. 52, at 53, 54. (3) (1821) 2 Brod. & B. 403, at
(2) (1915) 52 Can. S.C.R. 197, at 408.

219. (4) (1856) 28 L.T. (OS.) 337.
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1945 the Tweedie case (1) and cannot be accepted in favour
ATTORNET of the respondents' argument as a precedent and an
GENERAL authority which would bind this Court.OF CANADA

AL. At all events, with due respect, I cannot come to the
& conclusion that, in a case like this, evidence of a user of

GNERL forty years, such as is claimed here, will justify the infer-
FOR ence that the property has also been used in a similar

BaRIanS
COLUMBIA way for the twenty year period next preceding in a

Rinfret CJ. manner to satisfy the Court that prescription has been
- acquired by the full possession of sixty years required

by the statute.
The conduct of the respondents and of their predeces-

sors may not be interpreted to vary the terms of the grant.
Mere unilateral acts on the part of the grantees would not
be sufficient. There is no evidence relating to the period
prior to 1881. In fact, the evidence is that in the earliest
period there was' no such user; and evidence of a user in
1900 is quite inadmissible to justify any inference for
the period anterior to that year.

Perhaps it might be mentioned in passing that in 1924,
the year when the orders in council were adopted by
the Province and by the Dominion, the sixty years had not
yet been reached. The date of the amended claim is Feb-
ruary 27, 1941.

Then if the respondents had adduced sufficient evidence,
they would still have had to meet the consideration that
the Dominion kept records since 1928, in which the property
in question appeared as being in the ownership of the Dom-
inion and under the jurisdiction and control of the federal
authorities; and we would have to consider the question
whether that alone would not be sufficient to interrupt
any pretended prescription. In order so to interrupt pre-
scription, the record may only show that the Crown
claimed to be the owner.

It is necessary to make a mere reference to a further
contention of the Crown in respect to the question of
prescription. On March 1, 1939, Johnson, the predecessor
of the present respondents, paid to the National Har-
bours Board the sum of five hundred dollars ($500) "in
settlement in full of all claim the Board may have against
me personally" in connection with the occupancy of the

(1) (1915) 52 Can. S.C.R. 197.
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water lot in front of the property prior to the time that he 1945

sold the Upland property to Higbie. The Crown ad- ATTORNEY

vanced the argument that that payment had the effect oG NERA

of interrupting any prescription that may have been HIGBIET AL-

current at the time. But it is shown by the letter written A

by Mr. Johnson, accompanying the payment of the five AGNEA

hundred dollars ($500) that he did so without preju- FOR

dice "in order to avoid any court action and rather than COLUMBIA

fight the case". Apparently the National Harbours Rintret C.J.
Board intended to commence action against Higbie. It -

appeared that the Attorney General for Canada hardly
insisted on the effect that such a payment might have.
It was made without prejudice and it was so accepted
by the Board in its reply to Johnson's letter.

In addition to that, when Johnson made the payment
he was no longer in possession of the land. (See Phipson
on Evidence, 8th edit., p. 225; Dysart Peerage, (1881),
6 A.C. 489, at 499 and 500.) Such an admission, there-
fore, could' hardly be held against Higbie and the Albion
Investments Ltd.

We have, no doubt, said enough to indicate that in our
view the plea of prescription entirely fails. (Attorney
General for Canada v. Cummings et al. (1); The King
v. Attorney General of Ontario and Forrest (2).

Finally, the respondents raised the question of their
riparian rights. They said that, as riparian owners of
the Upland lot, they were entitled to the beneficial use
of the land covered by water in front of it and that, in
the exercise of those rights, they had rightly built and
maintained thereon shipways and floats to facilitate access
to the navigable water, adding that what they had done
did not interfere with the public right of navigation.

Now, the action on behalf of His Majesty the King in
the right of Canada originally prayed for the possession
of the said land covered by water and later, in an amended
statement of claim, a declaration that the appellant was
the legal and beneficial owner of the said land. A dec-
laration that the respondents have certain riparian rights
on the water covered land in front of Lot No. 6 would not

(1) [1926] 1 D.L.R. 52.
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1945 be a bar to the determination of the right of possession,
ATTRNEY or of ownership of the Dominion, as prayed for in the

GENERAL
OF CANADA a0ti0n.

V.
HIGBIE ET A. The judgment may decide that the use being made by

ATTORNEY the respondents of the foreshore and land below high
GENERAL water mark is a trespass on Crown lands and is not justi-

FOR
BRITISH fled by their riparian rights. The trial judge held that

COLUMBIA
C B they were trespassers and liable for mesne profits to the

Rinfret C.J. Crown. He ordered a reference to the District Registrar
of the Court to take an account of the mesne profits due
from the respondents to the appellant; and upon the
evidence we think that holding and that order of refer-
ence were rightly made. (See Cedar Rapids Mfg. and
Power Co. v. Lacoste (1)), where Lord Dunedin, deliver-
ing the judgment of the Judicial Committee said:-

The River being a navigable river, the bed belongs, according to the
law of Canada, to the Crown and no riparian owner can construct
works in the bed without the consent of the Crown.

(See also Arsenault v. The King (2)).

The uses made by the respondents of the foreshore
would be in excess of their legal riparian rights, even
if we assume that they have any, as to which, considera-
tion would have to be given to the facts referred to in
the evidence that an artificial fill was made by the re-
spondents or their predecessors which had the effect of
cnverting into hinterland what the Court thought
might have been looked upon as riparian land. (See
Lord Fitzhardinge v. Purcell (3)).

It -may well be that Lot No. 6 is no longer a riparian
lot, and the learned trial judge so held on the evidence
adduced before him at the trial, as well as upon consid-
eration of the particulars delivered by both respondents.
(Davie v. Bentinck (4); O'Kelly v. Downey (5); Roblin
Rural Credits Society v. Newton (6); Krawczuk v. Osta-
povitch (7); Gautret v. Egerton (8).

(1) [1914] A.C. 569, at 575. (5) (1913) 5 W.W.R. 859, at 865,
(2) (1917) 32 D.L.R. 622, at 623. 866.
(3) [19081 2 Ch. 139 at 165, 166. (6) [19271 1 D.L.R. 105, at 114.
(4) [18931 L.R. 1 Q.B.D. 185, at (7) [19211 2 W.W.R. 534, at 537.

187, 188. (8) (1867) L.R. 2 C.P. 371.
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We repeat that the learned trial judge found that 1945
Lot No. 6 was no longer a riparian lot. The point was ATOBNEY

not discussed in the Court of Appeal, as the case was ovNERAL
OF CANADA

decided on other grounds. V.
HIGBIE ETr AL.

Suffice it to say, in conclusion, that in our view the &
buildings and other constructions made by the respon- GENERAL
dents, or their predecessors, cannot be looked upon as a FOR

BRTISH
mere assertion of their alleged riparian rights. They go COLUMBIA

much further. It is impossible to assert that the exclu- RinfretC.J.
sive possession which these buildings and constructions -

constitute ought to be regarded as the mere exercise of
so-called riparian rights.

It is not sufficient to say that these constructions are
no impediments to navigation, or that it is not alleged
or contended that they constitute a nuisance.

We cannot accede to the contention of the respon-
dents that buildings and constructions of the nature as
proven in this case can be maintained on the mere as-
sertion of what the respondents called their riparian
rights; and we think that the learned trial judge was
perfectly right in dealing with this particular matter as
he did in his judgment.

For all these reasons we think the appeal should be
allowed and the judgment at the trial restored, with the
following restriction:-

The clause of the judgment to the effect that
none of the defendants have or ever had any riparian rights over the
said land arising out of their title to the said lot (6) or otherwise,

should be deleted. The appellant is entitled to his costs
on the main appeal both here and in the Court of Appeal.
No costs should be allowed to the intervenant, nor to the
appellant on his cross-appeal in the Court of Appeal.

The judgment of Kerwin and Hudson JJ. was delivered
by

KERWIN J.:-In this action, commenced in the Supreme
Courf of British Columbia, the Attorney General of
Canada (on behalf of His Majesty the King in the Right

.Of Canada) sued to recover possession (and mesne pro-
fits) of the foreshore in front of Lot 6, Block 64, District
Lot 185, Group 1, New Westminster District, Plan 92.

S.C.R.] 419



SUPREME COURT OF CANADA

1945 This foreshore is in what is known as Coal Harbour and
ATrORNEY according to the maps and testimony, Coal Harbour is
GNERAL part of, and is stiuate in, an inlet of the sea known asOF CANADA pr

v. Burrard Inlet in the province of British Columbia. As
HiGBIE ET AL.& stated in the Precious Metals case, Attorney General of

ATrORNEY British Columbia v. Attorney General of Canada (1):-
GENERAL

FOR The title to the public lands of British Columbia has all along
BRITISH been, and still is, vested in the Crown; but the right to administer and

COLUMBIA
- to dispose of these lands to settlers, together with all royal and terri-

Kerwin J. torial revenues arising therefrom, had been transferred to the province
before its admission into the Federal Union.

Included in these public lands is the foreshore in Coal
Harbour.

The first question is whether the particular piece of
foreshore with which we are concerned became the prop-
erty of Canada under section 108 of the British North
America Act, 1867, and Item 2 "Public Harbours" in the
third schedule to that Act. This section and item, by
article 10 of the Terms of Union scheduled to the Order
of Her Majesty in Council of May .16, 1871, admitting
British Columbia to the Union, became applicable to the
Province as of July 20, 1871. The latest pronouncement
upon such a question is contained in the judgment of the
Judicial Committee in The King v. Jalbert (2).

It was there pointed out by Lord Wright that it had
been repeatedly held by the Board, and by this Court,
that it is not desirable to attempt a precise or exhaustive
definition of the words "public harbour" but that some
guiding limitations and rules had been established which
are useful in considering such a question as the one under
consideration. Merely because the foreshore on the margin
of a harbour is Crown property does not mean that it
necessarily forms part of the harbour. It may, or may not,
do so according to circumstances: Attorney General of
Canada v. Attorney General of Ontario et al. (3) (the first
Fisheries case). It is a question of fact whether the fore-
shore at the place in question forms part of the harbour:
Attorney General of British Columbia v. Canadian Pacific
Railway Company (4) (the Street Ends case having to do

(1) (1889) 14 App. Cas. 295, at (3) [1898] A.C. 700.
310. (4) [19061 A.C. 204, at 209.

(2) [19381 1 D.L.R. 721.
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with part of Burrard Inlet). "Public Harbour" means 194

not merely a place suited by its physical characteristics for ATTORNHY

use as a harbour but a place to which on the relevant date OE A

the public had access as a harbour and which they had V.
HIGBIE ET AL.

actually used for that purpose. In this connection the &
actual user of the site, both in its character and extent, is GENERAL

material: Attorney General of Canada v. Ritchie Con- FOR

tracting and Supply Co. (1), where it was held that Eng- COLUMBIA

lish Bay, the bay forming the outer approach to Burrard Rerwin j.
Inlet, was not a public harbour. A small island in God-
erich Harbour in Ontario was held by this Court not to
form part of what was a public harbour under the Act:
The King v. Attorney General of Ontario and Forrest (2).

At page 726 of the report in the Jalbert case (3), Lord
Wright continues:-

It is clear from these decisions that if what is in question is a par-
ticular piece of the foreshore, the issue is not decided by determining
whether the harbour is a public harbour but is decided by considering
whether even if there is a public harbour within the ambit of which
the piece of foreshore is, the piece of foreshore has been actually used
as a place of public access for the loading, or unloading of ships or
similar harbour purposes at the material time. This is a question of
fact, not to be concluded by general consideration, such as whether or
not there are public works upon it.

Subject to the effect of the Dominion and Provincial
orders in council of 1924, referred to later, there is no evi-
dence in this case that the foreshore with which we are
dealing had been actually used as a place of public access
for the loading and unloading of ships, or similar harbour
purposes, on or before June 20, 1871. It was contended
that the issue of fact was determined by Mr. Justice Duff
(the trial judge in the Street Ends case (4)) when he
stated at page 291:-

I am, however, of the opinion that the lands in question here
passed to the Dominion under section 108 of the B.N.A. Act. I find, as
a fact, that at the time of the admission of British Columbia into
Canada, that part of Burrard Inlet between the First and Second
Narrows was a public harbour, and that the parts of the foreshore
subject to the public rights of passage referred to were in use as, and
were in fact part of the harbour; as was the whole of the foreshore
adjoining the townsite of Granville.

(1) [19191 A.C. 999. (3) [19381 1 D.L.R. 721.
(2) [1934] S.C.R. 133. (4) (1904) 11 B.C.R. 289.
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1945 In the judgment in the Privy Council in that case (1)
ArrORNEY Sir Arthur Wilson, after referring to the ruling in the
GENERAL first Fisheries case (2) proceeds:-OF CANADA

V. In accordance with that ruling the question whether the foreshore
HIGBIE ET AL. at the place in question formed part of the harbour was in the present

AIORNEY case tried as a question of fact, and evidence was given bearing upon it
GENERAL directed to shew that before 1871, when British Columbia joined the

FOR Dominion, the foreshore at the point to which the action relates was
BaRISH used for harbour purposes, such as the landing of goods and the like.

That evidence was somewhat scanty, but it was perhaps as good as could
Kerwin J. reasonably be expected with respect to a time so far back, and a time

- when the harbour was in so early a stage of its commercial development.
The evidence satisfied the learned trial judge, and the Full Court agreed
with him. Their Lordships see no reason to dissent from the conclu-
sions thus arrived at.

The trial judge in that case, when Chief Justice of
Canada, states in the Forrest case (3), at page 139:-

Attorney General for British Columbia v. Canadian Pacific Railway
Company (1) was concerned with the title to a very limited part of the
foreshore of Burrard Inlet. In that case, evidence was adduced to show
that the part of the Inlet adjacent to the part of the foreshore in con-
troversy was in use for harbour purposes in the strictest sense, and the
foreshore also, at and prior to the date of the admission of British Col-
umbia into the Union. The finding of fact in that case was based upon
that evidence.

It is apparent that the question of fact was confined to
the particular piece of foreshore there in question.

While, therefore, I am satisfied that in 1871 Burrard
Inlet was a public harbour and that Coal Harbour was a
part of it, I would be unable to find that the foreshore
in question formed part of that public harbour were it not
for the two orders in council mentioned above and which
now require consideration. Before dealing with them,
there should be mentioned the decision of the British Col-
umbia Court of Appeal in Hadden v. Corporation of the
city of North Vancouver (4). It was there held that as
it was not shown that the north shore of the first narrows
of Burrard Inlet was part of a public harbour in 1871,
a grant from the Dominion Government to the Vancou-
ver Harbour Commissioners and a lease from the latter
to the plaintiff conveyed no title.

It thus is evident that as time passed it was becoming
increasingly difficult, if not impossible, to show that any
particular bit of foreshore was part of a public harbour at

(3) [19341 S.C.R. 133.
(4) (1922) 30 B.C.R. 497.
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the relevant date. This fact was realized, and on March 1945

6, 1924, a provincial order in council was passed based ATTORNEY

upon the report of the Minister of Lands. After refer- GERAL

ring to the difficulties inherent in the problem, the Min- V.
HIGBIE ET AL.ister reported by paragraph 4:- &

4. That as the result of conferences between the representatives of ATTORNEY

the two Governments (Dominion and Provincial) it has been mutu- onA
ally agreed that the harbours of Victoria, Esquimalt, Nanimo, Alberni, BRITISH

Burrard Inlet and New Westminster, as described in the schedule COLUMBIA

attached hereto marked "A" and as shown by the respective maps Kerwin J.
annexed thereto, were and are public harbours within the meaning of _

schedule 3 of the B.N.A. Act and became and are the property of
Canada thereunder.

It also appeared that it was further agreed between the
two governments that the ownership of all other un-
granted foreshore of tidal and non-tidal waters and land
covered with water, in the province, except any fore-
shore and lands covered with water within the Railway
Belt, belonged to and were vested in the province. Para-
graph 13 reads as follows:-

13. That all the right, title and interest, if any, of the Province
of, in and to the foreshore and lands covered with water within the
boundaries of the six harbours above mentioned, as defined by the
said descriptions and plans, be and the same is hereby transferred to
the Dominion.

Among the plans attached to the order in council is one
showing Coal Harbour as part of Burrard Inlet, and the
description of the latter in the schedule is sufficient to
include the former.

The Dominion order in council, dated June 7, 1924, was
based upon a report from the Minister of Fisheries.
Paragraphs 4 and 5 are the same as paragraphs 3 and
13 of the provincial order in council and annexed are
plans and descriptions similar to the ones attached to
the Provincial order in council.

The question immediately arises as to the power of
the executive authority of British Columbia to pass the
Provincial order in council. For the appellant and in-
tervenant, it was argued that such authority may be
found in the British Columbia Land Act, which at the
date of the order in council was chapter 129 of the
Revised Statutes of British Columbia, 1911. Section 7
provides that the right of certain persons to preempt

S.C.R.] 423
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1945 any tract of surveyed, unoccupied and unreserved Crown
ATORNEY lands should not extend to the foreshore and the tidal

GENERAL lands, and section 50 enacts:-OF CANADA
v. 50. There shall not be granted under the provisions of this Part

HIGBIE ET AL. of this Act any foreshore lands, tidal lands, the bed of the sea, or lands
ATTORNEY covered by any navigable water, quarries, or lands suitable for fishing-

GENERAL stations or cannery-sites, except by a special order of the Lieutenant-
FOR Governor in Council, and upon such terms and conditions as may be

BRITISH therein specified.
COLUIMBIA

Kerwin J. Part III of the Act, in which section 50 is found, deals
with the sale and free grants of Crown lands. The
word "granted" in section 50 is not apt to authorize the
Lieutenant-Governor in Council to proceed as in this
case and a reading of the Act makes it clear that such a
transfer is not contemplated by, or provided for, in the
statute.

Mr. Locke referred to the constitutional development
in England since the reign of Queen Anne, upon whose
accession to the throne the Act which settled the rev-
enue for her reign restrained the Crown, for that and all
future reigns, from alienating the Crown lands (Anson's
Law and Custom of the Constitution, 4th ed., vol. 2, pt.
II, p. 169). He also referred to facts as summarized in
the 7th edition of Keith's Constitutional Law at page
381:-

Since the accession of George III, in 1760, it has been customary
for succeeding Sovereigns to surrender the hereditary revenues to the
nation, to be paid into the Consolidated Fund, in return for a fixed
income known as the Civil List, the statutes by which this is effected,
termed Civil List Acts, containing a clause preserving the rights of
the Crown to the hereditary revenues, and being made to take effect
for the life of the reigning Sovereign and six months after.

To the same effect is article 970 of 6 Halsbury, page 722,
where it is also pointed out that in return for this sur-
render, in addition to allowances made to certain mem-
bers of the Royal family, His Majesty receives a fixed
annual income, still known as the Civil List, although
now clear of all charges for the Civil Service and other
public expenses which are thrown directly on the Con-
solidated Fund.

How far these matters may require to be considered in
Canada is a question that should be left until the occa-
sion arises. In dealing with the words "the property of"
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or "belonging to" the Dominion or a province, as used in 1945
the British North America Act, 1867, Lord Watson in St. ATTORNEY

Catherine's Milling and Lumber Company v. The Queen OF ERD
(1), states at p. 56:- V.

HIGBIE ET a,.
these expressions merely import that the right to its (public lands) &
beneficial use, or to its proceeds, has been appropriated to the Dom- ATTORNEY
inion or the Province, as the case may be, and is subject to the con- GENERAL

trol of its legislature, the land itself being vested in the Crown. BaR

If the words "and is subject to the control of the legis- CLUMBIA

lature" are more than obiter dicta they might be taken Kerwin J.

as referring merely to that control which a provincial
legislature may undoubtedly exercise and not that it is
the sole branch of a Provincial Government to act under
all circumstances. Indeed in Ontario Mining Co. v. Sey-
bold (2), Lord Davey, after setting out, at page 79, an
extract from Lord Watson's judgment including that
copied above, continues:-

Their Lordships think that it should be added that the right of dis-
posing of the land can only be exercised by the Crown under the
advice of the Ministers of the Dominion or province, as the case may
be, to which the beneficial use of the land or its proceeds has been
appropriated, and by an instrument under the seal of the Dominion or
the province.

These words in themselves might be taken as expressing
the opposite view but Lord Davey may have intended
only to emphasize that the Sovereign's representative
could not act except upon the advice of his constitutional
advisers.

Counsel for the appellant and for the intervenant
treated the matter as an example of the royal prerogative
which persists, they contended, in the absence of any
statutory restriction upon its exercise. For that they
relied generally upon the judgment of Sloan J.A., now
Chief Justice of British Columbia. As an exemplification
of their argument they point to the following passage
in the judgment of Mr. Justice Newcombe, speaking on
behalf of the Court, in Re Saskatchewan Natural Re-
sources Act (3):-

It is objected that, although the Territories were made part of the
Dominion and became subject to its legislative control, there was no
grant or conveyance of the lands by the Imperial Crown to the Dom-
inion; but that was not requisite, nor was it the proper method of
effecting the transaction. It is not by grant inter partes that Crown

(1) (1889) 14 App. Cas. 46. (3) [19311 S.C.R. 263, at 275.
(2) [1903] A.C. 73.
32196-8

S.C.R.] 425



SUPREME COURT OF CANADA

1945 lands are passed fr6m one branch to another of the King's govern-
I ment; the transfer takes effect, in the absence of special provisions,

GENERAL sometimes by Order in Council, sometimes by despatch. There is only
OF CANADA one Crown, and the lands belonging to the Crown are and remain

v. vested in it, notwithstanding that the administration of them and the
HiGI ET AL exercise of their beneficial use may, from time to time, as compe-

ATTORNEY tently authorized, be regulated upon the advice of different Ministers
GBNEML charged with the appropriate service.

MOR
B sH This judgment was expressly approved in the Privy

COLumBIA Council (1). As to this, however, I agree with the late
Kerwin J. Chief Justice of British Columbia that Rupert's Land

Act, c. 105 of the Imperial Statutes of 1868 authorized
the order in council by which the Northwest Territory
was admitted into and became part of the Dominion,
and that Mr. Justice Newcombe was dealing with the
operative transfer which was, of course, the order in
council, but which had been authorized by statute.

These considerations indicate that in a case of this
character, the Court should not go beyond what is neces-
sary for the determination of the points at issue. Nothing
therefore is said upon the broad question raised by these
arguments and their applicability to Canada. It is suffi-
cient to refer to paragraph 4 of the provincial order in
council. That is an admission by the executive authority
of British Columbia that the harbours mentioned were
"Public Harbours" within the meaning of Item 2 of
Schedule 3 of The British North America Act, 1867, and
that by virtue of section 108 of the Act they became, as
of July 20, 1871, the "property" of Canada. As explained
in the St. Catherine's Milling Company case (2), this
expression merely means that the right to the beneficial
use of public land or its proceeds has been appropriated
to the Dominion. In view of the judicial decisions as
to what is necessary to transfer the administrative con-
trol in any particular part of the foreshore of a public
harbour from the Province to the Dominion, the admis-
sion contained in paragraph 4 must be taken as an admis-
sion of fact that every piece of foreshore in every part
of Burrard Inlet was at the relevant time used for public
harbour purposes. This is reinforced by the fact that the
Attorney General of British Columbia was permitted
to intervene in the proceedings in this Court and counsel
representing him set up, and relied upon, this admis-

(2) (1889) 14 App. Cas. 46.
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sion to defeat the claim of the respondents. There is 1945

nothing to prevent the Executive of the Province, under ATIORNEY

the circumstances of this case, to make such an admis- GENERAL
OF CANADA

sion. See Duff J. in Tweedy v. The King (1). In this v.

view, paragraph 13 may be treated as either comple- &
mentary to paragraph 4 or superfluous. AroRNEY

GENERAL

The appellant is therefore entitled to succeed in its BMRH
claim for possession unless the respondents are able to COLUMBIA

defeat that claim by some other defence. One is based Kerwin J.
upon a grant under the Great Seal of the Colony of Brit- -

ish Columbia, dated May 20, 1867, whereby there was
granted unto Sam Brighouse, William Hailstone and
John Morton, their heirs and assigns,
all that parcel or Lot of Land situate in the District of New Westminster
said to contain Five hundred and fifty acres and numbered Lot One
Hundred and eighty-five Group One on the official Plan or Survey of
the said District in the Colony of British Columbia to Have and to
Hold the said parcel or lot of land, and all and singular the premises
hereby granted with their appurtenances unto the said Sam Brighouse,
William Hailstone and John Morton, their heirs and assigns for ever.

"The official Plan or Survey" is apparently not now avail-
able but, as shown by the sketch attached to the grant,
Lot 185 was bounded on the north by the waters of
Burrard Inlet and on the south by English Bay. Lot 185
was subsequently subdivided and included therein is what
is now known as Lot 6, Block 64, District Lot 185, Group
1, New Westminster, Plan 92. It is admitted that the
title to Lot 6 passed by a valid chain of title from Brig-
house et al. to the defendant, Albion Investments Limi-
ted, and that in all of the conveyances forming such chain
either the words "with their appurtenances" occur in the
description of the property conveyed by such convey-
ances, or, by virtue of the Land Registry Act and of The
Short Form of Deeds Act and its predecessors, the effect
of such conveyances is the same as if such words were
included therein.

The entire argument on this branch of the case is
based on the words in the original grant "with their
appurtenances". It is said they are ambiguous and that,
therefore, considering the nature and location of Lot 185
in 1867 the intention of the Crown must have been to
pass title to the foreshore; and that the user of the fore-

(1) (1915) 52 Can. S.C.R. 197, at 210, 211,
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1945 shore made by the owners of the upland from time to
ATIORNEY time was admissible to show that the grant was so con-

OGEANA strued by them. The argument fails in limine as the
V. words are not ambiguous so far as it is sought to make

HIGBIE ET AL.
& land appurtenant to land. As put by Sir John Romilly

ATTORNEY
GENERAL in Lister v. Pickford (1):-
BRTS It is settled by the earliest authority, repeated without contradiction

COLUMBIA to the latest, that land cannot be appurtenant to land.

Kerwin J. The next defence is that a title by prescription had
been acquired. The evidence on this branch of the case is
not sufficient under The Nullum Tempus Act (9 Geo.
III, c. 16) that the defendants and their predecessors in
title have had such possession of the foreshore as is suffi-
cient to oust the title of the Crown. This conclusion
is arrived at without reference to the inadmissible evi-
dence that in 1939, after he had sold Lot 6 to the re-
spondent Higbie, Johnson paid $500 to the National Har-
bours Board in settlement of a claim for rent made against
him, and without reference to the effect of entries made
in the records of the Vancouver Harbour Commissioners
and the National Harbours Board.

The contention of the respondents that the erection of
a substantial structure and the making of a fill on part
of the foreshore adjoining Lot 6 could be justified as the
exercise of riparian rights arising out of their title to Lot
6 is clearly untenable. Furthermore, the effect of the
fill was not to form an accretion to Lot 6 so that the find-
ing of the trial judge is correct,-
that an artificial fill has been made in front of said Lot 6 on the said
land and that the present mean high water mark is below the old mean
high water mark which constitutes the northerly boundary of said Lot 6.

On the other hand, the trial judge gave effect to the
appellant's contention that as a result of the fill, Lot 6
ceased to be a riparian lot. As to this, it might be suffi-
cient to say that the point was not raised by the appel-
lant's pleadings but, in any event, the making of the
fill does not warrant a finding that the respondents there-
by intended it to operate as an abandonment of riparian
rights over the land reclaimed. Attorney General of
Southern Nigeria v. Holt (2).

(2) [19151 A.C. 599, at 621.

[1945428
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The appellant is, therefore, entitled to mesne profits 1945

which, in accordance with the admissions agreed upon ATORNEY

between the parties, is to be equivalent to the rental of GIERA
OF CANADA

the land occupied by the respondents. If this cannot be V.
.. HIGBIE Or AL.

agreed upon, there must be a reference to the District &
Registrar of the Supreme Court of British Columbia at AroRNEY

Vancouver, as directed by the judgment at the trial. In FOR

determining the rental the Registrar will, of course, take COLUMBIA

into consideration the proper use the respondents were Kerwin J.
entitled to make of the foreshore as riparian owners of
Lot 6.

In the result the order of the Court of Appeal should
be set aside and the judgment at the trial restored with
the exception of the following clause:-

And this court doth further adjudge and declare that none of the
Defendants have or ever had any riparian rights over the said land aris-
ing out of their title to the said Lot 6 or otherwise;

The respondents should pay the present appellant the
costs of the appeal to the Court of Appeal and of the
appeal to this Court. No order should be made as to the
costs of the intervenant, or as to the costs of the cross-
appeal on the question of costs to the Court of Appeal.

RAND J.-This action was brought by the Attorney
General of Canada against the respondents for possession
of certain foreshore of Vancouver Harbour and for
mesne profits. The adjoining upland was originally
granted in 1858 by the Provincial Crown as part of a lot
of an official survey, the plan of which showed it to be
bounded on that part of the waters of Burrard Inlet
which later became known as Coal Harbour. In subse-
quent conveyances to predecessors of the respondents the
boundary was specifically described as the high water
mark. The grant as well as the later instruments carried
all appurtenances.

The respondents set up a number of defences. They
deny the title of the Dominion; they claim title in them-
selves under the grants and by prescription, and that in
any event the use to which they are putting the land is
within the scope of their rights as riparian owners.

The title of'the Dominion is placed first on the ground
that the foreshore is part of a public harbour which,

429S.C.R.]



SUPREME COURT OF CANADA

1945 upon the admission of British Columbia to the Confed-
ATTORNEY eration, became vested in the Dominion under section 108
GENERAL and schedule 3 of the British North America Act; andOF CANADA

v. alternatively that the interest of the Province, if any
HIGBIE ET AL.

& existed, was transferred to the Dominion by an order in
ATTORNEY COUDcil of the Provincial Government in 1924. As, in
GENERAL

FOR the conclusion which I have reached, the real issue re-
BRLTIBI volves about the latter transaction, I will deal first with

Rand J. two of the subsidiary questions.
- I agree with the trial judge that the original grant did

not carry to low water mark either by its referential
description or by its inclusion of "all appurtenances."
Although foreshore may be a royalty, it retains the char-
acter of land, and I think it beyond dispute that land,
as distinguished from incorporeal rights in land, cannot
be appurtenant to land: Buszard v. Capel (1). I agree
likewise that a title by prescription has not been estab-
lished. The remaining point of riparian rights can better
be considered after the main questions have been dis-
posed of.

Coming, then, to those issues, I am in agreement with
the Court of Appeal that the Crown has not proved the
foreshore to have been part of a public harbour at the
time, in 1871, when the Province entered the Dominion.
The necessity for this proof follows from the authoritative
interpretation placed on section 108 of the Act. It must
be shown as fact that the land about which the question
arises was at the time of union in actual use in the public
commerce of a harbour: The Fisheries case (2); Attorney
General of Canada v. Ritchie (3). The notion that a
natural harbour, once shown to have been used for com-
mercial purposes along some part of its shore, is a Dom-
inion public harbour as to all of its shore is erroneous.

Disregarding any question of the nature or extent of
ownership below low water mark, logically it would be
necessary to traverse the whole shore bordering on such
a body of water as Burrard Inlet and to establish in fact
for each segment the required use. Precise limits or
boundaries from such a use are out of the question. Un-
less characterized in its practical application by broad

(1) (1928) 8 B. & C. 141. (3) (1919) 88 LJ. P.C. 189.
(2) [1898] A.C. 700.
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considerations of convenience, as undoubtedly the deci- 1945
sions mentioned contemplate, this rule might work out ATrORNEY

a patchwork of ownership both inconvenient and embar- OGENAD
rassing. V.

.HIGB3IE ETr AL
Without some action by the Dominion, fully equipped &

ATrORNEYcommercial ports or harbours do not appear to be within GEAEL

the powers of the province to set up. In view of the FOR
Dominion control over shipping, navigation, navigation CoLumBIA

aids, trade and commerce, customs and defence, the prov- Rand J.
ince in its ownership of foreshore would not seem to be
in much better position than a private individual. And
with the property in a public harbour below low water
mark generally in the Dominion, the Provincial and
Dominion ownership of sections of foreshore, isolated
from upland, with occasional private ownership annexed
to upland, presents a mosaic which I will not further
complicate by suggesting a possible parcelling of own-
ership of the harbour bed itself.

Now, that was the situation confronting the Dominion
and the Province when in 1924 they took steps to settle
the controversy over harbours in British Columbia. They
agreed that six of these, including Burrard Inlet. and its
arm, Coal Harbour, "were and are" public harbours with-
in schedule 3 and that the ownership of all other un-
granted foreshore was in the Province: and the Prov-
ince transferred to the Dominion, as in the nature of quit
claim, any interest which it might have in the foreshore
of the six harbours named. The question before us, then,
is whether that arrangement in any aspect, in the
absence of provincial legislation authorizing it, is suffi-
cient for the purposes of the Dominion in this proceeding.

The Confederation Act was enacted with the back-
ground of the constitutional development in the older
provinces; and in this the control of public land and their
revenues played a major part. There are two aspects
of that control, however, and they must be distinguished.
The public lands in the Province are vested in the Sov-
ereign in his body politic, in right of the Crown; but
the right and power to deal with them by grant, lease
or other mode and to dispose of their revenue is, by
the prerogative, as full as if they were held in his per-
sonal capacity. In England these revenues are the sub-
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1945 ject of a statutory surrender at the beginning of each
ATTORNEY reign in exchange for the so-called civil list. On the
GENERAL other hand, the alienation of public lands has been theOF CANADA

v. subject of a series of restrictive statutes, the most impor-
HiOBIE ET AL.

& portant of which is 1 Anne St. 1 c. 7. The distinction
AmTORNEY adverted to is illustrated in legislation in relation to the
GENERAL

FOR Province of Canada. By 3 and 4 Vic., chapter 35, sec-
BRITI" tion 54, the casual and territorial revenues were sur-COLUMBIA

Rand J. rendered to the legislature; but, by section 42, every
- provincial bill affecting the prerogative touching the grant-

ing of waste lands of the Crown must have been laid before
both houses of parliament before receiving the royal assent.

By section 126 of the Act of 1867, the revenues from
public lands form part of the Consolidated Revenue Fund
of the Province which, of course, is committed to the appro-
priation of the legislature.

Then by section 109, all public lands and royalties are
declared to be the property of the Province. This is part
of the general distribution of property between the Prov-
ince and the Dominion. Associated with it is the distri-
bution of legislative jurisdiction and sections 91 (1) and
92 (5) provide that the Dominion and the Province may
makq laws in relation to the "public property" in the case
of the Dominion and -to the "management and sale of pub-
lic lands" in that of the Province. I take the latter to
include foreshore generally.

By "property" of the Province or the Dominion is meant
only that the right to its beneficial use or its revenues has
been appropriated to the Province or the Dominion as the
case may be; the land in all cases remains vested in the
Crown. With a specific allocation of public lands to the
Province and a like investment of legislative jurisdiction
to make laws in relation to them, can it be said that there
remains any residual prerogative right in the Provincial
Crown to transfer any part of that property to the Dom-
inion?' In the absence of legislation, such a residue may
remain in relation to dealings -with them in a provincial
aspect. But a transfer effects a change not only in bene-
ficial interest but also in legislative jurisdiction. By this
means the Provincial Crown would bring about a redistribu-
tion of assets and legislative authority over them contrary
to the allocation made by the statute. Certainly it is not
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contemplated that particular property may not pass be- 194
tween the two jurisdictions but the distribution made by ATORNEY

the Act can be altered only in accordance with the powers, E

express or implied, which the Act itself provides; and here v.

I find no means provided except legislative. &
ATTORNEYBut when we speak of the prerogative, it is well to keep GENERAL

in mind the different aspects in which it is to be viewed. FOR
BRrrisH

The restrictions on alienation had to do with the divesting COLUMBIA

of the Crown's ownership and the investment of the sub- Rand J.
ject. But the prerogative, as it existed in England, was -

single and entire. There could be no question as to a trans-
fer between executive advisers because there was only one
council known. It was not until the creation in 1867 of
a federal organization in government that the point with
which we are concerned could have arisen. Strictly, there-
fore, we cannot accurately speak of the prerogative in rela-
tion to the transfer purported to be made in 1924.

But it is put as within the general power to alienate
and it is argued that, if the Crown can transfer title to a
subject, a fortiori can it effect a transfer to the adminis-
trative control of another group of constitutional advisers.
But the argument, in my opinion, is unsound. The power
of the provincial executive must obviously be looked upon
as being fundamentally in relation to provincial adminis-
tration and correspondingly that of the Dominion. This is
necessarily involved in a federal distribution of plenary
powers. The provincial function is exercised under provin-
cial legislative control and I am unable to see how that
authority, in the absence of legislation, can extend to an
act merely of transferring its own proper subject-matter to
another executive and legislative administration. That is
rather a surrender than an exercise of function and I can-
not agree that it is within the scope of the powers to which
the statute gives rise, or the division of which it effects.

It is urged that the imperial executive could transfer, and
has in fact transferred, subject-matter in Canada to the
Dominion, as in the case of the military reserve of Dead-
man's Island: Attorney General of British Columbia v.
Attorney General of Canada (1). But the imperial pre-
rogative is under no such statutory distributive restriction
as in Canada. Moreover, it was an exercise of power in a

(1) [1906] A.C. 552.
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1945 situation to which different considerations apply. The
ATTORNEY prerogatives, in relation to colonial administration, exer-
GENERAL cised originally under advice of the imperial government,

OF CANADA
V. became the subject of a progressive devolution by execu-
& Er tive action and by statute, to the present constitutional

ATIORNEY relation of Dominion to Crown. The transfer, therefore,
GENERAL

FOR was merely an irrevocable delegation of residual adminis-
aBRI trative control of the sort contemplated in the evolutionCOLUMBIA

of colonial self-government, to an executive deriving its
existence and powers from an imperial statute.

Then, reliance is placed on some observations of the late
Newcombe J., of this court, used by him in the reference
Re Saskatchewan Natural Resources (1). But what his
language deals with is not the power or authority of trans-
fer: it is simply the mechanics by which the transfer is
made. He was distinguishing action by order in council
between co-ordinate advisers and action by grant under
letters patent between Crown and subject.

There is finally an observation by Lord Davey in
Ontario Mining Co. v. Seybold (2). In the St. Cather-
ine's Milling case (3), Lord Watson had used this
language:

It must always be kept in view that wherever public lands with its
incidents is described as "the property of" or as "belonging to" the
Dominion or a province, these expressions merely import that the right
to its beneficial use or its proceeds has been appropriated to the Dom-
inion or the province, as the case may be, and is subject to the control
of its legislature, the land itself being vested in the Crown.

After quoting this, Lord Davey adds:
Their Lordships think that it should be added that the right of dis-

posing of the land can only be exercised by the Crown under the advice
of the Ministers of the Dominion or province, as the case may be, to
which the beneficial use of the land or its proceeds has been appro-
priated, and by an instrument under the seal of the Dominion or the
province.

But it is clear that Lord Davey was there dealing only
with the question of the particular executive by whose
action an alienation to a subject could be made; there
is no reference, nor in that case could occasion for it have
arisen, to the actual authority of the executive in any

(1) [19311 S.C.R. 263, at 275. (3) (1889) 14 App. Cas. 46.
(2) [1903] A.C. 73.
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case to make a grant and much less the question of 1945
authority of the executive to make a jurisdictional trans- ArORNEY
fer GENEDAL

fer. oF CANADA

But the order in council of the Province does more -
H IIGBI1E ET AL.

than purport to transfer an interest to the Dominion. &
The pertinent recitals are these: GENRAL

3. That it is desirable in the public interest that the property which FOR

belongs to Canada under the designation "public harbours" Should be RI
definitely ascertained, and negotiations have accordingly been carried on
between the Dominion and Provincial Governments with a view to Rand J.
reaching a settlement of all outstanding questions between the two Gov-
ernments in this connection and agreeing upon certain defined areas as
being the property of Canada under said designation.

4. That as the result of conferences between the representatives of
the two Governments it has been mutually agreed that the harbours of
Victoria, Esquimalt, Nanaimo, Alberni, Burrard Inlet and New West-
minster, as described in the schedule attached hereto marked "A" and
as shown by the respective maps annexed thereto, were and are public
barbours within the meaning of schedule 3 of the B.N.A. Act and be-
came and are the property of Canada thereunder.

5. That it has been further agreed between the two Governments
that the ownership of all other ungranted foreshore of tidal and non-
tidal waters and lands covered with water in British Columbia, except
any foreshore and lands covered with water within the Railway Belt,
belong to and are vested in the Province.

Here the distribution of public property by the confeder-
ating Act to the Province or Dominion depends -upon a
question of fact to be proved as any other fact: was this
foreshore used for public harbour purposes in 1871? Now,
undoubtedly the executive of the Province must deal with
such a question. If proceedings were brought, would
legislative authority be necessary to consent to a declara-
tion of ownership in the Dominion? In them the Prov-
ince would be represented .by its constitutional officer,
the Attorney General, and his act, certainly with the
approval of the executive council, must bind the Prov-
ince. But that such a question could be settled only by
or in the course of judicial proceedings is, I think, a
misconception.

Where, therefore, the situation of fact is, in the opinion
of the government concerned, one of doubt and uncer-
tainty, it lies within the authority of the provincial execu-
tive to give formal binding recognition to a claim asserted
by the Dominion. It is analogous to agreement on a
conventional boundary between lands of their respective

32252-li
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1945 jurisdictions. The effect of the order in council is, in this

ATOBNEY view, limited to an agreement or acknowledgment of
GNERAL boundary at high water mark arising from the fact of

oF CANADA
v. C actual user of foreshore within the legal requirements for
&GME ET AL. public harbours under schedule 3.

ATmORNEY
GENmAL As between the two jurisdictions, such an acknowl-

FOn' edgment concludes the question but as to private rights
COLUMBIA different considerations arise. Ordinarily third persons

RadJ. would not be concerned with either Crown right in owner-
- ship or legislative jurisdiction. But the Province could not

bind its own prior grantee as to his own title by such an
acknowledgment: and where accrued rights are claimed
not derived from the Province, as by prescription, the third
person likewise cannot be prejudiced by provincial action
of that nature. In each case, he remains entitled to con-
test the fact of Crown right ownership. Whether if, fot
instance, the law of prescription as against the Province
was more favourable to the subject than that in relation
to the Dominion, the order in council could affect the
result of a possession continuing after the acknowledg-
ment, it is not necessary to decide. At most, the right
would 'be placed on provincial law. The respondents
may be entitled to advance their claim on the footing
of the fact as found in the action; but they are entitled
to no more; and where in such case they fail to establish
a prescriptive right against either the Province or the
Dominion, as here, they fail likewise in an answer to
the claim of the appellant.

There remains the question of riparian rights. The
issue is as to the legal possession of the land. Riparian
rights, as the name indicates, do not carry exclusive pos-
session; they exist as incorporeal rights arising from own-
ership, in the nature of servitudes, among other things,
over foreshore. They are not, therefore, a defence to a
claim for possession. The trial judge held the land of
the respondents, by reason of an artificial fill made on the
foreshore, to be no longer riparian but I cannot draw the
inference from what was shown that by any act of this
nature the respondents intended to surrender rights
attaching to their upland property. What was done was
rather to facilitate the exercise of those rights.

[1945436
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There is no counter claim by which the respondents 1945

seek a declaration of the existence or scope of those rights. ARNEY

But as seems to be implied in the case of Attorney Gen- OFE

eral of Southern Nigeria v. Holt (1) 84 L.J. P.C. 98, they v.
. . * HIGBIE ET AL.

are involved in the question of mesne profits. In the cir- &
cumstances the appellant is entitled to such profits if any ATTORNEY

GENERAL
can be shown: but they must be profits arising beyond FOR

that use of the foreshore which may be found to be within BRIIS

the exercise of riparian privileges. Rand J.
I would, therefore, allow the appeal and confirm the -

trial judgment declaring the ownership and right of pos-
session of the foreshore to be in the appellant. As the
parties have agreed that the gross mesne profits are repre-
sented by the rental value of the land occupied by the
respondents, there should be a reference to determine the
extent, if any, to which that value is affected by riparian
rights. The appellant will have its costs in this Court and
in the Court of Appeal except as to the cross appeal.
There will be no costs to the intervenant.

Appeal allowed with costs.

Solicitor for the appellant: A. M. Russell.

Solicitor for the respondents: T. G. McLelan.

Solicitor for the intervener: R. V. Prenter.

(1) (1915) 84 L.J. P.C. 98.
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1945 WILLIAM SCHMIDT................ APPELLANT;

*Feb.9,12,13 AND
*Feb.20

- HIS MAJESTY THE KING .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law-Trial-Evidence-Appeal from affirmance by court of
appeal of conviction for murder-Appellant and others jointly
indicted and tried together-Written confessions by other accused
admitted in evidence-Sufficiency and timeliness of warning by trial
Judge to jury that confession put in is evidence only against person
making it-Defining "murder" to the jury-Criminal Code, s. 259
(a) (b)-Criminal Code, s. 69 (2) (several persons forming common
intention to prosecute unlawful purpose, etc.)-Inapt illustration to
jury-Application of the law to the evidence-No substantial wrong
or miscarriage of justice (Criminal Code, s. 1014 (2)).

APPEAL from the judgment of the Court of Appeal for
Ontario (1) affirming (Laidlaw J.A. dissenting) the con-
viction of appellant on a charge of murder. The appeal to
this Court was dismissed.

C. L. Yoerger for the appellant.

C. L. Snyder K.C. and N. L. Croome for the Attorney
General of Ontario.

The judgment of the Court was delivered by
KERWIN J.-William Schmidt appeals against the

affirmance of his conviction for murder by the Court of
Appeal for Ontario based on the dissenting opinion of
Mr. Justice Laidlaw. By section 1023 of the Criminal
Code our jurisdiction is limited to any question of law
expressed in such dissent.

Schmidt was jointly indicted and tried, together with
three other persons. Two of the latter (as well as the
accused) had made written confessions which, after the
usual inquiry by the trial judge, were admitted in evi-
dence. Mr. Justice Laidlaw's first matter of dissent is
that the trial judge "ought to have warned the jury
immediately each statement was admitted, to not pay
any attention or give any weight whatsoever to that
evidence except as against the person who made the

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau, Rand,
Kellock and Estey JJ.

(1) [1945] 1 D.L.R. 136; 82 Can. Cr. C. 296.
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statement." This is an advisable practice but there is no 1945
such absolute rule. A trial judge, during the course of scanna
the trial of two or more persons jointly indicted and T

tried, must make it clear to the jury that a statement by -

one of the accused is evidence only against him. This, Kerwin J.

as will appear, the trial judge did in the present case.
It is doubtful if Mr. Justice Laidlaw was of the opinion

that, although no application for a separate trial was
made, one should have been directed by the trial judge
proprio motu at some late stage of the trial, but certainly
he was of opinion that there was "a prejudice and sub-
stantial injustice" to Schmidt. The trial judge, of course,
exercised no discretion because he was not asked to do
so. Assuming that when that occurs a Court of Appeal
may set aside a conviction and direct a separate trial if
it is of the opinion that an appellant has not had a fair
trial, and assuming that a dissent on a matter of that kind
is a question of law, this is not a case where such an order
is warranted. The record discloses that, after the trial
judge had passed upon the admissibility of the confes-
sions and they were about to be placed in evidence before
the jury, the following occurred:-

Mr. FITCH [fwho was counsel for Schmidt]: My Lord, I would suggest
that it should be made perfectly plain that these statements made by
Tillonen and Tony [imeaning Anthony Skrypnyk] are evidence as against
them and not against Schmidt.

His LORDSHIP: The jury will so be instructed, Mr. Fitch.
Mr. FITCH: I mean, it is going in as if it was evidence against all

the defendants, when it is not.
His LORDSHIP: Quite right.

On three occasions in his charge, the trial judge referred
to this matter as follows:-

I should tell you further, as has been mentioned by some of the
defence counsel in addressing the jury, that the statement made by each
of the accused is only evidence against that accused. Whatever he may
have said in that statement against the other accused, it is not evidence
against such other. In dealing with those statements I trust that you will
keep that in mind.

Now, Anthony Skrypnyk made a statement. As I said before, these
statements are only evidence against the person making them.

Tillonen also made a statement, only evidence against himself.
We are unable to agree in Mr. Justice Laidlaw's descrip-
tion of these references as "meagre" or that the appel-
lant did not have a fair trial.
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1945 The next matter of dissent is that "the learned trial
SCHMIDT judge did not properly define 'murder' as applicable to

VHE No the case against the appellant Schmidt." While the trial
K J judge did not read section 259 of the Code to the jury, it

K Jis plain that he did refer to the necessary elements of the
crime of murder in the only applicable paragraphs there-
of, (a) and (b). The other relevant sections were read
to the jury but it is said the illustrations of the appli-
cation of subsection 2 of section 69, given by the trial
judge, were misleading. We agree that they were not
apt as regards the case made against Schmidt under that
subsection. It is true that later in his charge the trial
judge stated the law correctly but he did not apply the
law to the evidence as fully as he might have done. How-
ever, on the whole of the record, we agree with the
majority of the Court of Appeal that within the mean-
ing of subsection 2 of section 1014 no substantial wrong
or miscarriage of justice has occurred.

The meaning of these words has been considered in this
Court in several cases, one of which is Gouin v. The- King
(1), from all of which it is clear that the onus rests on
the Crown to satisfy the Court that the verdict would
necessarily have been the same if the charge had been
correct or if no evidence had been improperly admitted.
The principles therein set forth do not differ from the
rules set forth in a recent decision of the House of Lords
in Stirland v. Director of Public Prosecutions (2), i.e.,
that the proviso that the Court of Appeal may dismiss the
appeal
if they consider that no substantial miscarriage of justice has actually
occurred in convicting the accused assumes a situation where a reason-
able jury, after being properly directed, would, on the evidence properly
admissible, without doubt convict.

In this case a reasonable jury on a proper direction
would have undoubtedly convicted Schmidt and the
appeal is therefore dismissed.

Appeal dismissed.

Solicitor for the appellant: C. R. Fitch.

Solicitor for the respondent: C. P. Hope.

(1) (19261 S.C.R. 539.
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L. V. WOLFE AND SONS AND ANOTHER 1945

(DEFENDANTS) ...................... A *Feb. 15,16

AND *Apr. 24

DAVID J. GIESBRECHT AND OTHERS

(PLAINTIFFS) ....................... R

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Negligence-Jury trial-Automobile collision-Highway covered with
smoke-Driver turning to left to avoid government truck-Head-
on collision with approaching car-Finding of jury as to negligent
act of appellants' driver-Whether it comes within allegations
of negligence in statement of claim-Charge to jury as to respec-
tive duty of drivers-Trial judge reading from reported judgments
-Mis-direction-Issues between parties not adequately presented
nor sufficiently tried-New trial.

The respondent's car, in which the other respondents were passengers,
was being driven southwards when the driver noticed a cloud of
smoke being carried across the highway about a mile ahead of him,
the smoke covering about 150 feet of the length of the highway.
As he approached the smoke, he noticed just ahead of it a govern-
ment truck which was collecting weeds in the ditch to have them
bi.rned; and, when near the truck, the respondent's driver had
observed another car in front of him drive around it and enter the
smoke, and he proceeded to do likewise. He successfully passed
the truck, but beyond it his automobile came into collision with the
appellants' oil truck and trailer proceeding from the south. Neither
driver saw the other by reason of the smoke until the vehicles
were a very short distance apart. As a result of the collision, the
respondent and the occupants of his car were injured and an action
was brought for the resulting damages. In answer to a submitted
question, the jury found that the appellants' driver was negligent
because "he should have stopped before entering smoke and de-
termined the cause of smoke, especially in view of the nature of
his load"; and they found also that there was no contributory negli-
gence on the part of the respondent's driver. The Court of Appeal
held that the trial judge had mis-directed the jury and ordered a
new trial. The appellants limited their appeal to this Court to that
part of the judgment whereby their application for dismissal of
the action was refused. They contended that the answer of the
jury was not responsive to any of the allegations of negligence
pleaded by the respondents and that the finding of the jury (if the
jury found that the appellant's failure to stop before entering the
smoke caused the accident) in that respect was perverse; and they
urged that the respondents' action should have been dismissed as no
other finding of negligence had been made. The respondents cross-
appealed, asking that the judgment of the trial judge in their
favour be restored.

Held that the appeal and the cross-appeal should be dismissed and
that the judgment appealed from ([1944] 1 W.W.R. 634) be affirmed.

*PREENT:-Hudson, Taschereau, Rand, Kellock and Estey JJ.

S.C.R.] 441



442 SUPREME COURT OF CANADA [1945

1945 On the appeal:
W-- Per Hudson, Taschereau and Estey JJ.-It is unnecessary to decide

v. the issue raised by the appellants' submission. If it be decided that
GIESBRECHT the answer of the jury is responsive and not perverse, a new trial

- must still be had because there has been no appeal from that part
of the judgment of the Court of Appeal which has so decided. If
it be decided that the answer is not responsive and perverse, it is
an answer of a jury deliberating under the influence of a mis-
direction. A plaintiff's action should be dismissed upon such a
basis, only if the charge of the trial judge has adequately placed
the issues involved before the jury or if the Court finds that there
is no evidence to support a verdict even if the charge had been
without objection; and the present case cannot be so regarded.

Per Rand and Kellock JJ.-The answer of the jury with respect to the
negligence of the appellant driver cannot be regarded as a finding
which does not come within the allegations of negligence in the
statement of claim. There may be some surplusage in the answer,
but, regarded reasonably, these allegations were sufficiently wide
to include what the jury has found.

On the cross-appeal:
Held that the judgment of the Court of Appeal ordering a new trial

should be affirmed.

Per Hudson, Taschereau and Estey JJ.-The pleadings of both appel-
lants and respondents specifically raised issues as to the manner
and position upon the highway in which the respective cars were
driven; and each claimed that the negligence of the other caused
the accident and adduced evidence in support of their respective
contentions. These facts and these issues have not been adequately
presented to the jury by the trial judge.

Per Rand and Kellock JJ.-The trial judge, from the reading of his
charge, seems to have directed the attention of the jury to the con-
duct of the appellants' driver in proceeding into and continuing
in the smoke as being conduct which the jury might well consider
to be negligent, while he treated the conduct of the respondents'
driver, if the jury considered it in any respect negligent, as though
it did not matter, being something which the appellants' driver
ought to have anticipated and guarded against. Both what the trial
judge said himself and what he read from the reported judgments
had the effect of taking away from the jury the issue of negligence,
on the part of the respondent driver, as being essentially irrele-
vant. The result has been that the issues 'between the parties have
not been tried.

Judgment of the Court of Appeal ([4944] 1 W.W.R. 634) affirmed.

APPEAL and CROSS-APPEAL from the judgment of
the Court of Appeal for Saskatchewan (1), reversing
the judgment of the trial judge, Anderson J. with a jury,
which had maintained the respondents' action for dam-

(1) [1944] 1 W.W.R. 634; [4944] 2 D.L.R. 564.
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ages arising out of a collision between the appellants' 1945
and respondent's automobiles. The Court of Appeal had WOmE
ordered a new trial. GIESBRECHT

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

E. M. Hall K.C. for the appellants.

G. H. Yule K.C. for the respondents.

The judgment of Hudson, Taschereau and Estey JJ.
was delivered by

ESTEY J.-This action arises out of a collision between
appellants' (defendants) truck and respondents' (plaintiffs)
automobile, before noon on the 2nd day of June, 1942, on
a highway running north from the city of Saskatoon and
described throughout the proceedings as Avenue "A".

Men operating government equipment were burning
grass and weeds in the western ditch of Avenue "A" that
morning, and because of the prevailing wind, the smoke,
in varying and changing degrees of density, was blowing
across the road in a south-easterly direction. The colli-
sion was either well within the smoke field, or at its north-
ern edge or fringe.

The learned trial judge submitted certain questions and
answers to the jury, and upon these answers gave judg-
ment for the respondents (plaintiffs). The appellants
(defendants) appealed to the Court of Appeal for Sas-
katchewan, and that Court held the learned trial judge had
misdirected the jury and ordered a new trial,
limited to the question of the liability of the parties for the damages
already found.

The appellants now appeal to this Court, but limit their
appeal
to that part of the judgment of the Court of Appeal for Saskatchewan
whereby the defendants' application for dismissal of the action was
refused.

The appellants' submission is that
the finding made by the jury was not a finding of negligence which was
an effective cause of the accident and no other finding of negligence hav-
ing been made by the jury judgment should have been entered for the
defendants dismissing the action. The said answer was not responsive
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1945 to any of the allegations of negligence pleaded by the plaintiffs and the
-- finding of the jury (if the jury found that Wolfe's failure to stop before

WoiE entering the smoke caused the accident) in that respect was perverse.
V.

GIESBRECHT In my view it is unnecessary to decide the issue raised by
Estey J. this submission. If it be decided that the answer is respon-

- sive and not perverse, a new trial must still be had because
the Court of Appeal has so decided and the applicants
have not appealed from that part of the judgment. The
cross-appeal of the respondents questions that judgment,
but for the reasons hereinafter discussed, I am of the
opinion that the judgment of the Court of Appeal should
be affirmed.

If it be decided that the answer is not responsive and
perverse, it is an answer by a jury deliberating under the
influence of a misdirection which the Court of Appeal has
held amounts to a substantial wrong or miscarriage of jus-
tice (Rule 40 of the Rules of the Court of Appeal in Sas-
katchewan). It appears to me that a plaintiff's action
should be dismissed upon such a basis, only if the charge
of the learned trial judge has adequately placed the issues
involved before the jury, or if the Court finds that there is
no evidence to support a verdict even if the charge had
been without objection. This cannot be regarded as such
a case.

In Andreas v. Canadian Pacific Railway Co. (1), the
jury were properly instructed and this Court dismissed
the action on the basis that there was no evidence to sup-
port the verdict; whereas in Jamieson v. Harris (2), which
is perhaps more in point, at p. 634 Nesbitt J. states as
follows:

We are, therefore, unable to say that the jury have found any negli-
gence causing the death for which, in our opinion, the defendant, on the
evidence, can be said to be liable.

And again at p. 635:
We cannot find the evidence went this length but point to it as

shewing that the attention of the jury was not closely drawn to what we
conceive to be the vital point in issue.

Notwithstanding the jury's findings did not constitute negli-
gence causing the death, because there had been misdirec-
tion by the learned trial judge a new trial was ordered. See
also McLaughlin v. Long (3); Antaya v. Wabash R.R. Co.
(4).

(1) (1905) 37 Can. S.C.R. 1.
(2) (1905) 35 Can. S.C.R. 625.

(3) [1927] S.C.R. 303.
(4) (1911) 24 0.L.R. 88.
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That there was evidence upon which the jury should 1945
properly deliberate both with respect to negligence and WO
contributory negligence is not questioned. BR

This is the only issue raised by the appellants, and for E
the foregoing reason, in my opinion, the appeal must be dis- -

missed with costs.
The respondents cross-appeal and ask that this Court

reverse the decision of the Court of Appeal for Saskatche-
wan and reinstate the judgment of the learned trial judge
in favour of the plaintiffs.

The charge to the jury must be read and considered
as a whole. Jones v. Canadian Pacific Railway Co. (1).
When this charge is read as a whole, the conclusion arrived
at by the Court of Appeal that the learned trial judge
presented this as a case of ultimate negligence appears
to be well founded. It is true that he makes reference
to the possibility of concurrent and continuing negli-
gence on the part of these parties, but he so minimizes the
importance of these considerations that in effect he with-
draws them from the jury. His repetition and the
emphasis he placed upon the conduct of Wolfe before
he entered the smoke field, and that of Giesbrecht as
he went around the government truck in effect excluded all
other issues from the minds of the jurymen as they
retired to deliberate. As far as Wolfe's conduct is con-
cerned, at the very conclusion of his charge, in response
to a request from counsel that he specifically deal with
the point of impact, the learned trial judge in part uses
the following language:

Well, gentlemen, in regard to where the accident happened * * *
I have my own view -on it, but I don't know that it is particularly
important. * * * And, as I say, even if that is so, that does not seem
to me to go to the crux of the case at all * * * because, even sup-
posing Wolfe was on his own side of the road, that would not be suffi-
cient-or that might not be sufficient. Was it his duty, as a reasonable
man, to stop before he ever went into that smoke? If he had, it would
never have occurred.

A jury listening to the charge as a whole would con-
clude, as this jury apparently did, that there were but
two issues. First, was the defendant Ernest Rudolph
Wolfe negligent before he entered the smoke field in not
stopping, getting out of his car and going to see? Second,

(1) (1913) 83 L.J. P.C. 13.
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1945 did Giesbrecht proceed in a reasonably careful manner as
won he went around or passed the government truck? Even

GIEsBEC with respect to one of these questions the learned trial
- judge goes so far as to say:

Estey J. Was Wolfe negligent in not stopping his car before he got into that
smoke? Because once he got into the smoke he incapacitated himself
from avoiding the consequences of any negligence that the plaintiff
might have been guilty of in getting where he was. And I will leave
that with you. That is for you to decide.

The comment of Mr. Justice Mackenzie, on behalf of the
Court of Appeal, seems particularly apt:

This seems to pose the difficult question as to what there was left
for the jury to decide after the learned judge had told them that Wolfe
had incapacitated himself from avoiding the consequences of any negli-
gence on the part of the plaintiff.

The pleadings of both parties raised other issues as to
where upon the highway and in what manner they were
proceeding immediately before and at the moment of
impact. The trial continued for five days, and evidence
was adduced to support these issues. Many witnesses
gave evidence, and the physical facts as evidenced by the
marks on the highway and the damaged vehicles were
canvassed with care. There was disagreement and con-
tention upon vital points which in the opinion of the
parties had a bearing upon this case, some of them so
important that counsel immediately asked that the jury
be specifically instructed with regard to them.

The smoke covered "at least a quarter of a mile" of the
highway. As one proceeded his field of vision varied.
At times he could see some distance, and at times no
distance. The smoke passed over the road in gusts. Even
if the appellant did get out and look, he still was under
a duty to proceed with due care, and likewise the respon-
dent, even after he got by the government truck, he was
under the same duty to use due care.

In my opinion to the moment of impact the position
of the vehicles upon the highway, both in relation to the
centre line and the distance south of the government
truck; the speed of the respective vehicles, particularly
in relation to the range or field of vision of their drivers;
and the ability of the drivers to stop in the event of an
emergency, are all important factors for the consideration
of the jury under instructions from the learned trial
judge that clarify the issues and explain the relevant law
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in relation to the facts as adduced in evidence by the 1945
parties. Tart v. G. W. Chitty and Co. Ltd. (1), and wIfE
Baker v. E. Longhurst and Sons Ltd. (2); Tidy v. Batt- G V.RCRT
man (3).

The pleadings of both plaintiffs and defendants specifi- Estey J.
cally raised issues as to the manner and position upon
the highway in which the respective cars were driven.
Each claimed that the negligence of the other caused the
accident and adduced evidence in support of their respec-
tive contentions. In my opinion, and with deference to
the learned trial judge, these facts and the issues were
not adequately presented to the jury.

The language of Nesbitt J., in Jamieson v. Harris (4),
as above quoted, is particularly appropriate:
* * * that the attention of the jury was not closely drawn to what
we conceive to be the vital point in issue.

And then again, that of Lord Watson in Bray v. Ford
(5):

Every party to a trial by jury has a legal and constitutional right
to have the case which he has made, either in pursuit or in defence,
fairly submitted to the consideration of that tribunal.

In view of the foregoing, it is unnecessary to specifi-
cally discuss the other points dealt with by the Court of
Appeal and counsel upon this appeal, and because there
must be a new trial, I refrain from discussing the evi-
dence adduced by the parties.

Counsel for the respondents contended that even if the
charge was subject to objection, there' has been no wrong
or miscarriage of justice and therefore that under Rule
40 of the Rules of the Court of Appeal for Saskatchewan
a new trial should not be ordered. This rule is similar
to English Rule 556, and in my opinion is answered by
the observations of Lord Halsbury, L.C.:

It is enough for me that an important and serious topic has been
practically withdrawn from the jury, and this is, I think, a substantial
wrong to the defendant. Bray v. Ford (6).

Hutcheon v. Storey (7).
The appeal and the cross-appeal should be dismissed

with costs, and the judgment of the Appellate Court for
Saskatchewan affirmed.

(1) [19331 2 KB. 453. (5) [18961 A.C. 44, at 49.
(2) [19331 2 K.B. 461. (6) [18961 A.C. 44, at 48.
(3) i19341 1 K.B. 319. (7) [19351 S.C.R. 677.
(4) (1905) 35 Can. S.C.R. 625.
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The judgment of Rand and Kellock JJ. was delivered
by:

1945

WOLFE
V.

GIESBRECHT

Kellock J.

KELLOCK J.-This is an appeal by the defendants from
the judgment of the Court of Appeal for Saskatchewan
dated the 10th day of March, 1944 allowing an appeal
by the defendants from the judgment at trial in favour
of the plaintiffs and directing a new trial. The appeal
is upon the ground that the action should have been
dismissed on the answers made by the jury. The respon-
dents cross-appeal, asking that the judgment at trial be
restored. The facts may be sufficiently stated as follows:
On the morning of the 2nd of June, 1942, the respondent
Giesbrecht was driving his motor car, in which the other
respondents were passengers, southerly on the highway
known as Avenue "A" running into the city of Saskatoon
from the north. This highway is paved and the pave-
ment is about 21 feet wide. As the respondents ap-
proached the airport north of the city, smoke was seen
to the south, blowing across the highway in a south-
easterly direction. This smoke was occasioned by the
operation of a Provincial Government truck which was
proceeding northerly on the westerly side of the highway,
dragging behind it, but in the westerly ditch, a set of
harrows by which weeds in the ditch were being collected
and as collected were being burned.

As Giesbrecht approached this truck, he had observed
another car in front of him drive around it and enter the
smoke and he proceeded to do likewise. He successfully
passed the truck, but beyond it at some point, and this
is the subject of dispute, his automobile came into col-
lision with the appellants' oil truck and trailer proceed-
ing from the south. Neither driver saw the other by
reason of the smoke until the vehicles were a very short
distance apart. As a result of this collision, Giegbrecht
and the occupants of his car were injured and the action
was brought for the resulting damages, including damage
to Giesbrecht's car. It may be noted that the respon-
dent Mary Adrian recovered damages to an amount
which does not permit of an appeal.

The respondents allege that the accident was due to the
negligence of the driver of the appellants' truck in a num-
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ber of particulars, namely excessive speed, failure to keep 1945
the truck under proper control, failure to keep a proper look- WowE
out, failing to turn seasonably to the right of the centre of v.
the highway when meeting the respondent Giesbrecht and -

to drive nearer to the shoulder than the centre of the high- .
way when about to pass the Giesbrecht car (section 117 (1)
of the Vehicles Act, R.S.S. c. 275). By amendment at
the trial, a further allegation of driving the truck into
the smoke covered area of the highway with heedless
inattention as to the consequence of injuries to the plain-
tiff and others on the highway, was set up. These allega-
tions of negligence were denied by the appellants who,
on their part, alleged that the respondent Giesbrecht
could, by the exercise of reasonable care, have avoided
the collision and that the collision was caused solely by
negligence on the part of Giesbrecht in that, knowing
that his vision was obscured by smoke, he drove his auto-
mobile on the east side of the highway when he ought
to have anticipated northbound traffic without taking
any precautions to ascertain that there was no traffic ap-
proaching from the south, and without satisfying him-
self that it was safe to drive upon the east side, failing to
return to the west side after he had passed the Govern-
ment truck, excessive speed, failure to keep a proper or any
lookout and failing - to turn seasonably to the right of
the centre of the highway when meeting the appellants'
truck, and. to drive nearer to the west shoulder than the
centre of the highway when about to pass the truck. By
way of reply, the respondents alleged that if there were
any negligence on the part of Giesbrecht, then the driver
of the appellants' truck could, by the exercise of rea-
sonable care, have avoided the collision.

As indicated by counsel for the respondents in open-
ing, the respondents contended that Giesbrecht had
passed the Government truck and had got back to his
own side of the road without having entered the smoke
area, when the appellants' truck appeared out of the
smoke and the two vehicles came together. The position
taken by the appellants on the contrary was that the appel-
lants' truck was always east of the centre line of the high-
way and that the collision had taken place much farther

32252-2
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1945 south than the respondents alleged and well within the
Wows smoke covered area. Evidence was led in support of these

GIESBEH' contentions.

Kellock J. Counsel at the trial agreed that on the evidence, the
- case was not one of ultimate negligence, and in my

opinion, that is clearly so. As to whether the collision
took place north or near to the north edge of the smoke
area or much farther south, or east or west of the centre
of the highway, were matters for the determination of
which the jury, properly directed, was the proper tri-
bunal. The learned trial judge submitted questions to
which the following answers were made:

1. Was there negligence on the part of Ernest Rudolf Wolfe which
caused the accident?

Answer: Yes.

2. If your answer is in the affirmative, state in what that negli-
gence consists?

Answer: He should have stopped before entering smoke, and
determined the cause of smoke, especially in view of the nature of his
load.

3. Was there contributory negligence on the part of D. J.
Giesbrecht?

Answer: No.

4. If your answer is in the affirmative, state in what the contri-
butory negligence consists?

Answer:

As the new trial ordered was with respect to liability only,
it is not necessary to refer to the questions dealing with
damages.

A new trial was directed by the Court of Appeal be-
cause, in its view, the charge of the learned trial judge
was defective in the following respects, briefly put:

1. That the learned trial judge had read to the jury
certain extracts from judgments in reported cases which
included not only statements of principle but references to
the parties and the facts in those cases, so that the jury may
well have applied what they heard, both of fact and law,
too literally.

2. That the learned trial judge failed to instruct the
jury as to the duty of the respondent Giesbrecht when
undertaking to pass the Government truck.
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3. That the jury were instructed that Giesbrecht, when 1945
confronted by the Government truck, had no alternative Wown
but to turn to the left side of the road or otherwise the G v.a
truck would have run into him. -

Kellock J.
4. That taken as a whole, the charge on the question -

of liability was erroneously predicated upon the assump-
tion that this was a case of ultimate negligence in which
responsibility for avoiding the accident was entirely on
the appellant driver.

It may be pointed out that at. the time when this
action was tried, contributory negligence was a defence
in the province of Saskatchewan. The respondents other
than the respondent driver, however, were not identified
with his negligence, if the jury came to the conclusion
that there was any negligence on his part: Canadian
Pacific Railway v. Smith (1). The principles of law,
applicable to the discharge of the jury's duty in such a
case as the present, are not in doubt, and the duty of the
learned trial judge is equally clear. His duty was to direct
the jury as to the law applicable and as to how that law
was to be applied to the facts before them according as
they might find them. The degree in which it is important
to point out these matters expressly must always depend
upon the circumstances of the case: Spencer v. Alaska
Packers Association (2). To adopt the language of Lord
Watson in Bray v. Ford (3), cited by Nesbitt J. in the
Spencer case (2) at page 367:

Every party to a trial by jury has a legal and constitutional right
to have the case which he has made, either in pursuit or in defence,
fairly submitted to the consideration of that tribunal.

The learned trial judge in the early part of his charge
told the jury more than once that the real problem, taking
all of the evidence into consideration, was who really was
the cause of the accident, and he quoted extracts from
a number of judgments to that effect. He then pro-
ceeded, however, to read expressions from some judgments
applicable, in the opinion of the judges who there presided,
to the facts under consideration in those cases. These
judgments dealt with cases where the negligence, if any,
on the part of the plaintiffs in those cases was, in the

(1) (1921) 62 Can. S.C.R. 134. (3) [1896] A.C. 44, at 49.
(2) (1904) 36 Can. S.C.R. 362.

32252-21
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1945 opinion of the judges there presiding, mere narrative, the
wonm negligence on the part of the defendants being the effec-

GBRECBT tive cause of the accident. As I read the charge of the
- learned trial judge, he directed the attention of the jury

' to the conduct of the appellants' driver in proceeding
into and continuing in the smoke without being able to
see or knowing whether or not there was traffic on the
road in front of him, as being conduct which the jury
might well consider to be negligent, while he treated the
conduct of Giesbrecht, if the jury considered it in any
respect negligent, as though it did not matter, being some-
thing which the appellants' driver ought to have antici-
pated and guarded against. In my opinion, both what
the learned judge said himself and what he read from the
decided cases had the effect of taking away from the jury
the issue of negligence on the part of the respondent
Giesbrecht. I quote one extract:

Here is another excerpt from one of the judgments: It is a prin-
ciple of law which you can apply to this case-"if one 'of the parties
in a common law action is not in fact aware of the other party's negli-
gence"-that is, supposing a man is going along, as in this case, the
plaintiff being in the smoke, and the defendant doesn't know that the
plaintiff is in the smoke-"if he could by reasonable care have become
aware of it and could by exercising reasonable care have avoided caus-
ing damage to the other negligent party, he is solely responsible if he
fails to exercise such care".

The law is this: if one party is not in fact aware of the other
party's negligence, but if he could by reasonable care have become
aware of it, and by the exercise of reasonable care have avoided caus-
ing damage to the other, he will be responsible. Let me put it this
way, gentlemen: the plaintiff can be negligent, but if the defendant by
exercising reasonable care could have avoided doing damage to the
plaintiff, then the negligence of the defendant is the real cause of the
accident.

After reference to the fact that Wolfe may have been on
the right side of the road, but that that might not be all
the care that he should have taken, the learned judge
proceeded:

That is, there is a duty to take reasonable care to avoid acts and
cmissions which could be reasonably foreseen to bring injury to the
other party, that is to say, let us suppose that the plaintiff was negli-
gent, and that Wolfe, by being careful, by reasonable carefulness, could
have avoided the results of what Giesbrecht did, then Wolfe is the
cause, the real cause of the accident.
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That is to say, if both drivers proceeded into the smoke 1945
and came together, the one, although on his proper side Won
of the road, is solely responsible because he should have G VEBICI.
anticipated the possibility of the other driver being negli- KZ5Kellock J.gently, or otherwise, in front of him, while the latter
need not do so and can recover. I do not think it neces-
sary to refer at further length to the charge. There are
other illustrations to the same effect which could be
given. I think that the result has been that the issues
between the parties have not been tried.

In his factum, counsel for the respondents has referred
to section 131 of the Vehicles Act, R.S.S. c. 275, which
provides that-

Every person in charge of equipment used in connection with the
maintenance of provincial highways may at such times as he deems
it expedient to do so, affix thereto a red flag and, while such flag is so
affixed, he shall have the right of way over every person operating or
driving a vehicle on the public highway.

Basing himself on this provision, counsel for the respon-
dents contends that-

Under this section, Giesbrecht was bound to give way to the
Government outfit, and, as he says, "I thought I had to give him the
road".

Giesbrecht said that, as he approached the Government
truck the wheels were slowly turning and that he had to
give it the road, so he turned to the left and passed the
truck, in low gear at about 5 miles an hour. He said the
Government truck was moving at a speed slower than a
man would walk, that he saw no flags on it and that he
was about 20 or 25 yards north of the truck when he saw
that it was moving.

It is not necessary to consider what bearing section 131
might have as between Giesbrecht and the Government
truck, had there been a collision between these vehicles.
That is not the question here. If, in the opinion of the
jury, Giesbrecht had safely passed the Government truck
and the accident took place at a point south of the truck
where Giesbrecht's course ceased to be affected by the
presence of the Government truck on the highway, it is
difficult to see that section 131 could have any operation
whatever. On the other hand, if the jury accepted the
view that the accident took place at a point where
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1946 Giesbrecht's course was still affected by the presence of
wo the Government truck on the road, questions would still

on n arise as to whether or not, in the first place, the jury

Kellok J. believed Giesbrecht when he said he thought he had to
- give the Government truck the road, and in the second

place, whether there were not other alternative courses
open to him than the course he actually followed in con-
tinuing past the truck and putting himself into the path
of traffic approaching from the south which he could not
see and which could not see him.

I do not think that effect should be given to the con-
tention of the appellants that the action should be dis-
missed. The argument is that the charge was defective
in that it was unfavourable to the appellants, but that
that is immaterial, if, as the appellants contend is the
case, the answer of the jury with respect to the negligence
of the appellant driver does not come within any of the
allegations of negligence pleaded, all other allegations of
negligence being impliedly negatived. I do not think,
however, that it can be said that the answer to the second
question is a finding of negligence, which does not come
within the allegations of negligence in the statement of
claim. There may be some surplusage in the answer, but
regarded reasonably, I think the allegations of negligence
in the statement of claim are sufficiently wide to include
what the jury has found.

The appeal and cross-appeal must accordingly be dis-
missed with costs.

Appeal and cross-appeal dismissed with costs.

Solicitors for the appellants: Hall & Maguire.

Solicitor for the respondents: G. H. Yule.
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JOHNSON v. JOHNSON 1945

ON APPEAL FROM *THE SUPREME COURT OF NOVA SCOTIA *May 2

IN BANCO

Dispute between husband and wife as to ownership of land-Findings of
fact below-Evidence-Accounting.

APPEAL by the plaintiff from the judgment of the
Supreme Court of Nova Scotia in banco (1) dismissing
his appeal from the judgment of Archibald J. dismissing
his action and allowing the defendant's counterclaim. The
plaintiff claimed that his wife, the defendant, held certain
land as trustee for him. The defendant, besides disputing
the plaintiff's claim, counterclaimed for an accounting in
respect of moneys alleged to have been collected by the
plaintiff as manager or agent of the defendant.

R. A. Ritchie for the appellant.

G. R. Ramey and F. W. Bissett for the respondent.

At the conclusion of the argument, the judgment of the
Court was delivered orally by Kerwin J., dismissing the
appeal with costs, subject to a variation (consented to by
counsel for the parties) by striking out from -the order of
Archibald J. a certain part of it (being that part which
ordered an accounting and a reference for taking accounts).
On the question of the ownership of the land, this Court
was of opinion that it could not interfere with the findings
of fact below; and that, as to certain questions not per-
mitted to be 'asked at the trial ('and which, it was now
admitted, should have been permitted), they would, if they
had been answered, have had no effect upon the result.

Appeal dismissed with costs, subject to the
variation aforesaid.

Solicitor for the appellant: R. A. Ritchie.

Solicitor for the respondent: F. W. Bissett.

*PRESENT:-Kerwin, Hudson, Rand, Kellock and Estey JJ.

(1) [1945] 1 D.L.R. 404.
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1945 CANADIAN P A C I F I C EXPRESS
*May 2,3 COMPANY AND NOVA SCOTIA
*May 3 LIGHT AND POWER COMPANY APPELLANTS;

LIMITED (DEFENDANTS) ...........

AND

JAMES A. LEVY AND LILLIAN LEVY
(PLAINTIFFS) .f... ... RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA

IN BANCO

Damages-Personal injury-Amount awarded by jury held to be so
large that a jury appreciating the evidence could not reasonably
have awarded it-New assessment ordered.

APPEALS by the defendants from the judgment of the
Supreme Court of Nova Scotia in banco (1) dismissing
(Graham J. dissenting) their appeals from the judg-
ment of Smiley J., given at trial on the findings of a
jury in answer to questions put to them. The action
was for damages by reason of personal injury to the
plaintiff Lillian Levy caused by a collision between a
tram car of the defendant Nova Scotia Light and Power
Co. Ltd., in which she was a passenger, and a truck of
the -defendant Canadian Pacific Express Company. By
the accident a leg of the said plaintiff was practically
severed near the foot. The jury found that there was
negligence on -the part of each defendant which caused
or contributed to the accident, and awarded damages, to
the plaintiff James A. Levy (husband of the said plaintiff
Lillian Levy) special damages $3,270.35 and general dam-
ages $2,500, and to the said Lillian Levy general damages
$37,500; on which verdict the trial Judge made an order
for judgment against both defendants for $5,770.36 in
favour of the plaintiff James A. Levy and for $37,500
in favour of the plaintiff Lillian Levy. In the Supreme
Court of Nova Scotia in banco, which court dismissed the
defendants' appeals, Graham J. dissented, holding that
in the circumstances the damages awarded were so exces-
sive that the jury's findings as to the amounts should be

*PRESENT:-Kerwin, Hudson, Taschereau, Rand and Estey JJ.

(1) [19451 1 D.L.R. 322.
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set aside "because the jury must have taken into account 1945
matters which they ought not to have considered and CANADIAN

" PACIFICmeasures of damages which they applied erroneously",
and that the case should be sent back to be heard again. Co.r AL.

The defendants' 'appeals to this Court were confined to LEvy

the question of the quantum of damages.

H. P. MacKeen K.C. for the appellant Canadian Pacific
Express Company.

J. E. Rutledge K.C. for the appellant Nova Scotia Light
and Power Co. Ltd.

. Russell McInnes K.C. and N. Green for the respon-
dents.

The judgment of 'the Court was delivered by
KERWIN J.-We are all of opinion that there must be a

new assessment of the general damages of the plaintiff
Lillian Levy. The amount awarded under this head,
$37,500, is so large that a jury appreciating the evidence
could not reasonably have awarded that sum. Whatever
the evidence, if any, in the new assessment may be as
to another operation, any expenses in connection there-
with have been included in the award of $2,500 to the
plaintiff James A. Levy, so that, in any event, the plain-
tiff Lillian Levy would be entitled in that connection only
to an allowance for pain and suffering.

The appellants are entitled to their costs in this Court.
The respondents are entitled to their costs up to and
including the trial, and two-thirds of the costs of the
appeal to the Supreme Court of Nova Scotia in banco.
The costs of the new assessment may be dealt with by
the judge presiding thereat.

Appeals allowed with costs, and new assess-
ment of the general damages of the plaintiff
Lillian Levy ordered.

Solicitor for the appellant Canadian Pacific Express Com-
pany: C. B. Smith.

Solicitor for the appellant Nova Scotia Light and Power
Co. Ltd.: J. E. Rutledge.

Solicitor for the respondents: Russell McInnes.
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1945
HIS MAJESTY THE KING

*Feb. 26, 27, 28 ( N APPELLANT;
*Mar.1 (RESPONDENT) .

*May 15
AND

NORTHUMBERLAND FERRIES
LIMITED (CLAIMANT) ........ RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Compensation-Appropriation of ships by the Crown for naval services-
Reference to Exchequer Court under s. 7 of War Measures Act, R.S.C.
1927, c. 206, to determine compensation-Principles applicable in deter-
mining compensation-"Value of the vessel" in 8. 5 (1) of The Com-
pensation (Defence) Act, 1940 (c. 28).

Appeal-Jurisdiction-Award on reference to Exchequer Court under s. 7
of War Measures Act-Whether appeal lies to Supreme Court of
Canada-Exchequer Court Act, R.S.C. 1927, c. 84, ss. 18, 19, 87, 82-
Supreme Court Act, R.S.C. 1927, c. 85, ss. 85, 44-Contention that
Exchequer Court was curia designata-Effect of provision for choice
of court, etc., in making reference under s. 7 of War Measures Act.

Under s. 7 of the War Measures Act, R.S.C. 1927, c. 206, the Minister
of Justice referred to the Exchequer Court respondent's claim for
compensation in respect of two ships, the Seaborn and the
Bankaty, appropriated and acquired for naval services by the
Crown. In the Exchequer Court ([19441 Ex. C.R. 123) Angers J.
awarded $100,000 for the Seaborn and $205,000 for the Sankaty.
Against the amounts of such awards the Crown appealed to this
Court. Respondent moved to quash the appeal for want of juris-
diction, mainly on the ground that the Exchequer Court was curia
designata and, no appeal being provided by the War Measures Act,
there was no right of appeal. Argument was heard both on the
motion to quash and, on the merits of the appeal.

Under said s. 7, if the compensation is not agreed upon, the claim shall
be referred by the Minister of Justice "to the Exchequer Court, or
to a superior or county court of the province within which the claim
arises, or to a judge of any such court".

Under s. 5 (1) of The Compensation (Defence) Act, 1940 (c. 28), the
compensation shall be "a sum equal to the value of the vessel ***

no account being taken of any appreciation due to the war".

Held: (1) This Court had jurisdiction to hear the appeal. (Cases dis-
cussed.)

Per the Chief Justice: It is to be noted that, along with the authority
or jurisdiction to each of the courts enumerated in s. 7 of the War
Measures Act or to a judge thereof, there is not given special and
independent powers. When once the reference is made, the court or

*PRESENT: Rinfret C.J. and Kerwin, Hudson, Taschereau, Rand,
Kellock and Estey JJ.
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the judge is to deal with the matter in the ordinary way and according 1945
to the powers vested in the court by the general Act and the inherent
powers already possessed. Parliament's intention was clearly that the THE KI G
Exchequer Court, in a reference to it as in the present case, should NoRvHUM-
act as a court in accordance with the provisions of the Exchequer BERIAND

Court Act and that all the provisions of that Act should apply to FERIs
the reference. The jurisdiction of the Exchequer Court, through the ITD.

reference, was one "in any manner vested in the Court" within s. 82
of the Exchequer Court Act, and under said s. 82, read in connection
with s. 44 of the Supreme Court Act, there was a right of appeal to the
Supreme Court of Canada.

Per Kerwin J.: S. 82 (1) of the Exchequer Court Act, taken in conjunction
with ss. 35 and 44 of the Supreme Court Act, conclusively gives a
right of appeal in this case. The words "in virtue of any juris-
diction now or hereafter, in any manner, vested in the Court" in
said s. 82(1) are broad enough to include -the present reference. S. 7
of the War Measures Act provides for the very vesting required by
said s. 82(1). The option given to the Minister in making the
reference under said s. 7 is not a ground for holding against a right
of appeal in the present case. If a reference were made to a provincial
superior or county court or a judge thereof, then whether any appeal
would lie from the ensuing judgment would depend upon the ordinary
jurisdiction of such court and the provisions made as to appeals from
judgments thereof.

Per Hudson, Taschereau and Kellock JJ.: The option given under s. 7
of the War Measures Act as to the court or judge to whom the
reference shall be made, is not a ground- for holding against a
right of appeal in the present case (James Bay Ry. Co. v. Armstrong,
[19091 A.C. 624, at 630).

Per Hudson J.: S. 44 of the Supreme Court Act, read with s. 82 of the
Exchequer Court Act, is ample to vest jurisdiction in this Court in
this appeal. The matters referred to the Exchequer Court fell well
within those comprised in its ordinary jurisdiction; and the procedure
followed in that Court was in accordance with the normal practice
of a suit carried on therein.

Per Tasehereau J.: The trial Judge did not exercise any special juris-
diction with an appropriate machinery for that particular purpose,
but dealt with the matter as a judge of the Court in the discharge of
his ordinary judicial functions.

Per Rand J.: A reference to the Exchequer Court under s. 7 of the
War Measures Act is not to be taken in any other sense than a
reference by a departmental head (as under s. 37 of the Exchequer
Court Act) and the effect of the reference is to place the claim within
the ordinary procedure of the Court. (Whether a similar reference
allowed to a provincial county or superior court carries with it the
ordinary rights of appeal under provincial law, it is not necessary
to decide. The language "or to a judge of any such court" in said
s. 7 contemplates a judge exercising the original jurisdiction of his
court). The present proceeding was in the Exchequer Court as such,
and therefore an appeal lies under s. 82 of the Exchequer Court Act.

Per Kellock J.: S. 7 of the War Measures Act vests jurisdiction in the
Exchequer Court within the meaning of s. 82 of the Exchequer Court
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1945 Act, conditional only upon the exercise by the Minister of the power
of reference given him by the War Measures Act; and the combined

THE KINo effect of s. 82 of the Exchequer Court Act and s. 44 of the Supreme

NOBTnUM- Court Act is to authorize an appeal to this Court.
BERLAND (2) On the merits of the appeal: As to the Seaborn, the compensation

ILrD. should be reduced to $92,764.93 (the amount tendered by the Crown)
(The Chief Justice and Kerwin and Taschereau JJ., dissenting, would
have affirmed the judgment -at the trial, except as to the rate of
interest allowed). As to the Sankaty, the case should be sent back to
the Exchequer Court for re-assessment.

The meaning of "value of the vessel" within s. 5(1) of The Compensation
(Defence) Act, 1940, and the principles to be applied and factors to
be considered in determining that value, discussed, and cases re-
ferred to.

As to the Seaborn:

Per Hudson J.: The award below failed to give due weight to the cost
of the vessel to respondent, which, though not necessarily evidence
of value, was, under the circumstances, practically the only evidence
of value before the Court within the prescription of s. 5 of The
Compensation (Defence) Act, 1940. Also there were errors in amounts
in items considered in reaching the award. It is a case where this
Court is justified in modifying the award and it should be reduced
as aforesaid.

Per Rand J.: The purchase by respondent of the Sankaty, admittedly
much more suitable than the Seaborn for respondent's service, excludes
any special valie of the Seaborn to respondent as of the time of
acquisition. In all the circumstances, the general market value must
govern the determination of the value of the Seaborn. But the trial
Judge, in reaching his award, included items irrelevant to market
value; and also indicated a regard to considerations of realized special
adaptability, and no such element was admissible. There was not in
the evidence sufficient to bring the market value to more than
the sum tendered by the Crown, which, though relatively not much
less than that awarded below, was so generous as to prevent this
Court from exceeding it.

Per Kellock J.: There was no evidence which enabled the trial judge,
consistently with the proper principles to be applied, to assess the
value of the Seaborn at any amount beyond that tendered by the
Crown.

Estey J. agreed in the conclusion of Rand and Kellock JJ.

Per the Chief Justice (dissenting): There was evidence upon which the
trial judge could make the award he made; and, even though this
Court might, in its own view, think there was possibly a small error
of valuation, this Court should not, under the circumstances, interfere.

Per Kerwin J. (dissenting): It does not appear that the trial judge failed
to observe the applicable principles and it cannot be said that the sum
awarded was excessive so as to justify alteration of it.

Per Taschereau J. (dissenting): The trial judge did not misdirect himself
on the principles to be applied and took into account the proper ele-
ments in reaching his award, which was not clearly excessive; and
therefore this Court should. not interfere with his finding.
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As to the Sankaty: Per Curiam: The triba judge erred in applying the 1945
principle of "replacement value" or "reinstatement" in reaching his I .
award, as that was a method not in accordance with the direction in THE KINo

V
said s. 5 (1) of The Compensation (Defence) Act, 1940, on which the NoRTHUM-
award must be based; and, as the evidence was not sufficient to enable BERLAND

this Court to ascertain the value on the proper basis, the case must FERRIES
be returned to the Exchequer Court for that purpose. ID.

APPEAL by the Crown from the judgment of Angers
3. in the Exchequer Court of Canada (1) on a reference
to that Court by the Minister of Justice under the pro-
visions of s. 7 of the War Measures Act, R.S.C. 1927, c.
206, to determine the compensation payable by the Crown
to the respondent in respect of the acquisition by the
Crown of the title to two ships owned by the respondent
and known respectively as the Seaborn and the Sankaty.
The said ships were appropriated by the Crown for naval
services. Angers J. determined the compensation pay-
able to be $100,000 for the Seaborn and $205,000 for the
Sankaty. The Crown appealed to this Court against
the amounts of such awards.

There was a motion by the respondent to quash the
appeal for want of jurisdiction, on the ground that the
Exchequer Court was curia designata, and, no appeal
being provided by the War Measures Act, that Court's
determination was final and not appealable. Another
ground taken was that it was the intention of the par-
ties, as shown by a certain letter from the Minister of
National Defence for Naval Services to the respondent's
solicitor, that the determination of the amount of the
respondent's claim was to be by the Exchequer Court as
arbitrator and was to be final and not appealable.

Argument was heard both on the motion to quash
and on the merits of the appeal.

By the judgment of this Court now reported, the motion
to quash was dismissed with costs; on the merits, the
appeal was allowed, with costs in this Court to the appel-
lant; in respect of the Seaborn, the judgment of the
Exchequer Court was modified and the compensation
reduced to $92,764.93, the amount tendered and paid by
the appellant (the Chief Justice and Kerwin and Tas-
chereau JJ., dissenting, would have affirmed the judg-
ment at the trial, except that interest should have been

(1) [19441 Ex. C.R. 123; [19441 4 D,L.R. 449.
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1945 allowed at three instead of four per centum per annum);
THE MNG in respect of the Sankaty, the case was to be sent back

V to the Exchequer Court for the purpose of re-assessment;
NoRTHUM-

BERLAND lthe costs of all proceedings below to be as directed by the
LD Judge presiding at the re-assessment; such re-assessment
- to be made by the Exchequer Court in accordance with

the principles and directions laid down in the reasons
for judgment on the appeal in this Court.

J. G. Fogo K.C. and C. Stein for the appellant.

W. F. Schroeder K.C. and G. J. Tweedy K.C. for the
respondent.

THE CHIEF JUSTICE.-The judgment now submitted to
this Court was rendered by the Exchequer Court of Can-
ada on a reference by the Honourable the Minister of
Justice under section 7 of the War Measures Act (R.S.C.
1927, c. 206). It had to do with a claim of the respon-
dent, Northumberland Ferries Limited, for compensation
in respect of the ships Seaborn and Sankaty appropriated
by His Majesty the King, for naval services.

Northumberland Ferries Limited is a company incor-
porated under the laws of the Province of Nova Scotia,
and authorized to do business in the Province of Prince
Edward Island. It was organized for the purpose of oper-
ating a proposed ferry service for the carriage of passen-
gers, freight and motor cars and trucks, between Woods
Island, P.E.I., and Caribou, N.S.

This ferry service was operated by the respondent in the
years 1941 and 1942.

The Seaborn had been purchased by the respondent
on or about July 14th, 1939. The purchase price was
stated to be $80,000, made up of $30,000 in cash, $25,000
in second mortgage bonds and the remaining $25,000 by
the issue of 500 shares of the company without par value,
at $50 per share.

The bonds and shares were subsequently repurchased
from the vendor by the group promoting the company for
$25,000. It was also subsequently disclosed in the pros-
pectus of the company that Mr. W. MacDonald, through
whose agency the purchase was carried out, had made a
commission of $15,000 on the transaction.
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The Seaborn was a pleasure yacht built in 1925, of 495 194

tons gross tonnage. Delivery was taken at New London, THE KING
Connecticut, and certain expenses for fitting out and fuel V.
oil were incurred in bringing the vessel to Halifax, from BEBMND

which she was taken to the Halifax Shipyards Limited AR""

with a view to alterations for conversion into a ferry boat. Ri-frCJ.
Before, however, any alterations were commenced, the

Seaborn was first requisitioned for war purposes by the
Director of Marine Services on the authority of the Min-
ister of National Defence for Naval Services, and she was
finally acquired by His Majesty the King, acting through
the same Minister, for war purposes. In the company's
balance sheet as at December, 1939, the cost of that ship
was shown as $79,500 to which there are added charges
for maintenance ($6,505.14) and other expenses directly
applicable ($6,759.49), or a total of $92,764.63.

By Order in Council passed on March 20th, 1941, author-
ity was given to pay to the respondent the sum of $92,-
764.63, being the valuation made by the Advisory Board,
Atlantic Coast, as compensation for the Seaborn.

The payment of that amount was recommended by the
Minister and it was made without prejudice to any claims
which the respondent might submit to the Exchequer
Court for additional compensation in respect of the acqui-
sition of the said vessel, and also without prejudice to the
right of the Government to set up any defence includ-
ing the terms of The Compensation (Defence) Act, 1940,
against any such claims for additional compensation.

On December 12th, 1939, the respondent purchased the
steamer Sankaty from Washington Trust Company, for a
total of $4,500 American funds, or approximately $4,995
in Canadian money. The Sankaty was built in 1911, had a
gross tonnage of 677 tons and drew 187 feet in length.

An amount of $6,342.45 had to be expended at Stamford
to get the ship ready for the voyage to Halifax. The
accounts of the Halifax Shipyards Limited for work done
on the vessel after arrival at Halifax, amounted to $56,-
736.72. There were certain other expenditures charged to
the account of the vessel and the learned trial judge
found the cost of it to the respondent to have been then
$71,226.14. In addition, it was estimated that a further
sum of $20,000 would have had to be spent to complete
the repairs and alterations.
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1945 Before the commencement of these proceedings, the
THE KING appellant paid the company as compensation in respect

v. of the acquisition of the Sankaty, $83,900 under the same
BERLAND conditions as the payment made for the Seaborn.
FERMs Subsequently, the respondent submitted a claim for

- .$475,000 for the two vessels, giving credit for the amounts
---. ~ 'already received and claiming a balance of $298,335.35.

The claim was referred to the Exchequer Court by the
Minister of Justice, under section 7 of the War Measures
Act, and the reference came on for hearing before the
Honourable Mr. Justice Angers at Charlottetown, P.E.I.,
in June, 1942.

The learned trial judge in his judgment awarded the
respondent in respect of the Seaborn the sum of $100,000
and in respect of the Sankaty the sum of $205,000, or
a total of $305,000, from which was to be subtracted the
sum of $176,664.63 already paid to the respondent.

He directed that the respondent should recover the
balance, $128,335.37, with interest at four per cent. from
March 1, 1941, to the date of the judgment with costs.

From the foregoing decision, the appellant now appeals.
The respondent made a motion to quash the appeal

apparently based on two grounds: (1) that the Exchequer
Court acted as a curia designata in this case, under the
authority of section 7 of the War Measures Act, and that
no right of appeal is given by that Act. (2) That there
was a binding agreement between the appellant and the
respondent to treat the decision of the Exchequer Court
as final and conclusive.

The hearing on the motion, when it was presented,
was adjourned to be disposed of at the same time as the
merits of the appeal; and it was so heard. The points
raised by the motion must first be disposed of.

The reference in this case was in these terms:
Under the powers conferred by section 7 of the War Measures Act,

or otherwise existing in this behalf, I hereby refer to the Exchequer Court
of Canada for adjudication the annexed claim of Northumberland Ferries
Limited for compensation in respect of the ships Seaborn ("Charles A.
Dunning") and Sankaty appropriated for naval services by His Majesty
The King.

Dated at Ottawa this 7th day of June, A.D. 1941.

(Signed) ERNEST LAPOINTE,
Minister of Justice.

464 [1945



SUPREME COURT OF CANADA 465

Section 7 under which the reference is made reads as 1945

follows: THE KING
Whenever any property or the use thereof has been appropriated by

His Majesty under the provisions of this Act, or any order in council, order NERND
or regulation made thereunder, and compensation is to be made therefor FERRES
and has not been agreed upon, the claim shall be referred by the Minister LTD.
of Justice to the Exchequer Court, or to a superior or county court of the Rinfret C.province within which the claim arises, or to a judge of any such court.

Then The Compensation (Defence) Act, 1940, section
5, relating to the compensation payable for the acquisi-
tion of a vessel (on which the present claim is based) is
as follows:-

5. (1) The compensation payable in respect of the acquisition of any
vessel or air-craft shall be a sum equal to the value of the vessel or
air-craft, no account being taken of any appreciation due to the war, and
shall, subject to the provisions of this Act, be paid to the person who is
then the registered owner of the vessel or air-craft; provided that, for
the purpose of assessing any compensation under this section, no account
shall be taken of any compensation under paragraph (a) or paragraph
(c) of subsection one of section four hereof which may have become pay-
able in respect of the requisition of that vessel or air-craft.

It was argued on behalf of the respondent, that the
Exchequer Court or the Superior or County Court, or the
Judge of any such Court, acting under the provisions of
section 7 above quoted, act as persona designata and that
therefore there exists no right of appeal from the deci-
sion rendered by either of them.

In support of that contention, the respondent referred
to a number of decided cases which are later examined;
but it relied primarily on section 82 of the Exchequer
Court Act and section 44 of the Supreme Court Act.

Section 44 states that the Supreme Court of Canada
shall have jurisdiction as provided in any other Act con-
fering jurisdiction.

Section 82 of the Exchequer Court Act reads as fol-
lows:-

Any party to any action, suit, cause, matter or other judicial proceed-
ing in which the actual amount in controversy exceeds five hundred dol-
lars, who is dissatisfied with any final judgment, or with any judgment
upon any demurrer or point of law raised by the pleadings, given therein
by the Exchequer Court, in virtue of any jurisdiction now or hereafter, in
any manner, vested in the Court and who is desirous of appealing against
such judgment, may, within thirty days from the day on which such
judgment has been given, or within such further time as a judge of such
Court allows, deposit with the Registrar of the Supreme Court the sum
of fifty dollars by way of security for costs.

32252-3
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1945 The respondent laid emphasis on the word "vested" in
THE KING the above section.

Von ._ It contended that the jurisdiction exercised in the
BERLAND premises by the Exchequer Court was not "vested in the

LTD. Court" under the provisions of the Exchequer Court Act;

Rinfret CJ. that it was conferred upon the Court by force of section 7
of the War Measures Act and as a consequence of the refer-
ence made by the Minister of Justice; that therefore the
present proceedings did not come within section 82 of the
Act, and that accordingly there was no right of appeal,
since the Court did not decide the matter in virtue of its
ordinary jurisdiction but acted as curia designata.

I do not think the argument is well founded.
When all is said and considered, the question of whether

a court or judge indicated in a statute is intended as a
persona designata depends upon the construction to be
given to the statute wherein the said court or judge is indi-
cated; and, in the present instance, there is a strong pre-
sumption that Parliament meant the appointed court or
judge to act in its judicial capacity.

It is to be noticed that the statute giving the authority
or jurisdiction to each of the courts enumerated in section
7 or to a judge thereof, does not purport to grant or to give
special and independent powers either to the court or to
the judge to whom the reference is made. It says that the
Minister of Justice should refer the matter of compensa-
tion to the court or to a judge thereof, without more.

When once the reference is made, the court or the judge
is to deal with the matter in the ordinary way and accord-
ing to the powers vested in it by the general Act and the
inherent powers which it already possesses. Indeed, if' the
court or judge chosen by the Minister of Justice 'were not
to resort to the powers vested in them by the general Act
and in the ordinary way, it would seem that the exer-
cise of its jurisdiction would be practically unworkable.

The intention of Parliament was clearly, in this
instance, that the Exchequer Court to which the reference
has been made, should act as a Court in accordance with
the provisions of the Exchequer Court Act and that all
the provisions of that Act should apply to the reference
thus made by the Minister of Justice.
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Now, section 82 of the Exchequer Court Act read in 1945

connection with section 44 of the Supreme Court Act, is THE KING

to the effect that any final judgment given by the NonV*HM-
Exchequer Court "in virtue of any jurisdiction now or BERAND

hereafter, in any manner, vested in the Court" is appeal- LTD.

able to the Supreme Court of Canada. Rinfret C.J.

Even if, as contended by the respondent, the jurisdic- -

tion herein exercised is not to be held "vested in the
Court" under sections 18 and following of the Exchequer
Court Act, it is not to be doubted that, upon any view
of the matter, the jurisdiction here is given to the
Exchequer Court by force of section 7 of the War
Measures Act, through the reference made to that Court
by the Minister of Justice. It is a jurisdiction "in any
manner vested in the Court" at least as a result of the
application of the War Measures Act and therefore
"vested" within the meaning of section 82.

The consequence is unavoidable that the latter section
applies to the reference and that a right of appeal is
thereby given to the Supreme Court of Canada.

A great number of judgments were referred to by
counsel of both parties in this case; but, as usual, very
few of them have real application to the question now
under discussion, because these judgments dealt with
questions different from those which are raised in the
motion to quash, and statutes differently worded. In the
cases referred to, the courts were called upon to interpret
statutes differing in language or in aim from the Acts
now before this Court. (See Lord Davey in Commis-
sioners of Taxation v. Kirk (1)).

Let us take, for example, Valin v. Langlois (2). In that
case, Parliament had conferred upon provincial judges in
Dominion Controverted Elections cases an exceptional
jurisdiction with a special procedure and with all powers
material for exercising such jurisdiction and having noth-
ing in common with the provincial courts. It was held
that these judges and courts were merely utilized outside
their respective jurisdiction to deal with this purely
Dominion matter.

(1) [19001 A.C. 588 at 593. (2) (1879) 3 Can. S.C.R. 1.
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1945 Again in Canadian Northern Ontario Railway Company
THE KING v. Smith (1) it was pointed out that the judge to whom

Nov oM the application was made under the Dominion Railway
BERLAND Act was, it is true, a judge of the Superior Court of the
FRRIES Province, but, for the purposes of that application, his

Rinfret C jurisdiction was "special and peculiar, distinct from, and
- 'independent of any power or authority with which he is

clothed as a judge of that court"; the Act conferring juris-
diction upon him provides all necessary material for the
full and complete exercise of such jurisdiction in a very
special manner, wholly independent of, and distinct from,
and at variance with, the jurisdiction and procedure of
the court to which he belongs.

Duff J. (as he then was), at page 480, expresses the
view that the jurisdiction created by section 196 of the
Railway Act (c. 37, R.S.C., 1906) was not "a jurisdiction
given to the Superior Court or County Court as the case
may be, but to the judge or judges of those courts"; and
he added, "in other words, when acting under that sec-
tion the judge does not exercise the powers of the court
as such but the special powers given by the Act".

Of all the other cases relied on by the respondent, in
his motion to quash, I find it necessary to refer only to
the following:

Warner Quinlan Asphalt Company v. The King (2).
This was a case initiated under section 7 of the War
Measures Act. The judgment of the Exchequer Court was
affirmed and the decision of this Court was rendered on
the merits of the case.

Idington J. questioned whether any right of appeal
existed and he referred to Gosnell v. Minister of Mines (3)
and Wigle v. The Corporation of the Township of Gosfield
(4). He declined, however, to dispose of the case on the
question of jurisdiction and he said that, after hearing a
very elaborate argument on the merits of the case, he had
come to the conclusion, for the reasons assigned by the
learned trial judge with which he agreed, that his judg-
ment was right and that the appeal should be accordingly
dismissed.

(1) (1914) 50 Can. S.C.R. 476.
(2) [1924] S.C.R. 236. (3) (1913) 2 Cameron S.C. Practice, p. 21.

(4) (1913) 2 Cameron S.C. Practice, p. 23.
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Duff J. (as he then was), with whom Sir Louis Davies, 1945
C.J., Mignault and Malouin JJ. concurred, after stating THE KiN
that the question whether section 7 of the War Measures .-NORTHUM-
Act contemplated "a determination by the court to which BERLAND

the claim is referred to be final and non-appealable" was L
one "of some little difficulty", said that he had come to a Rinfet CJ.
clear opinion upon the merits of the claim advanced by the
appellant and that therefore he did not propose to consider
the question of jurisdiction.

The question was therefore left undecided.
Consolidated Wafer Company Limited v. International

Cone Company Limited (1). The judgment of the
Exchequer Court had ordered, under section 40 of the
Patent Act, on appeal from the Commissioner of Patents,
the Consolidated Wafer Company Limited to grant a
licence to the International Cone Company to make and
use a machine covered by the Wafer Company's patent
at a licence fee fixed by the judgment. It was held that
the Supreme Court of Canada had jurisdiction to hear the
appeal and the judgment was affirmed.

His Majesty the King v. MacKay (2). The Crown, in
April, 1918, pursuant to Order in Council passed under the
War Measures Act, 1914, requisitioned the respondent's
ship. The Exchequer Court of Canada fixed the compen-
sation at $11,000 as being the ship's value at time of requi-
sition, with interest thereon from the date of the requi-
sition to the date of the judgment. The Crown appealed
against the allowance of interest. The case was heard on
its merits in this Court and the appeal allowed without
any question being raised on the jurisdiction of this Court.

The Sun Life Assurance Company of Canada v. The
Superintendent of Insurance (3). This was an appeal to
the Exchequer Court under the provisions of subsections
5 and 6 of section 68 of the Insurance Act from a ruling of
the Superintendent of Insurance. The ruling was upheld
by the Exchequer Court and then came the appeal to this
Court. The appeal was dismissed on its merits, Newcombe
J. agreeing with the conclusion of the judgment of Chief
Justice Anglin with whom Cannon J. also concurred, while
Duff and Smith JJ. dissented.

(1) [1927] S.C.R. 300. (2) [1930] S.C.R. 130.
(3) [19301 S.C.R. 612.
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1945 Chief Justice Anglin and Cannon J. were of the opinion
THE KING that the Supreme Court of Canada was without jurisdic-

v. tion to entertain the appeal, as no actual amount was in
BERLAND controversy and no tangible property possessing a money

LEDE value was at stake in the appeal, nor would the rights of
RinfretG.J. shareholders be legally affected by its determination. (Sec-

- tions 82 and 83 of the Exchequer Court Act). They
thought that moreover, by giving under subsection 5 of
section 68 of the Insurance Act a right of appeal to the
Exchequer Court (in a summary manner) from the ruling
of the Superintendent of Insurance, the Parliament in-
tended to make that Court curia designata for the purpose
of supervising acts of an official and the summary jurisdic-
tion to be thus exercised by the Court so designated should
be final and conclusive.

On the other hand, Duff and Smith JJ. held that an
appeal lay to this Court from the judgment of the
Exchequer Court. In their view, the right of appeal from
that Court does not exist only when the judicial proceeding
involves a pecuniary demand; the construction of section
82 of the Act should be determined by the decisions ren-
dered by this Court under section 46 of the old Supreme
Court Act; and it has been held that, when the matter in
controversy was, for example, the right to pass a by-law
and so to nullify a contract, there was jurisdiction if the
right immediately involved amounted to $2,000. More-
over, the proceeding in the Exchequer Court was a "judi-
cial proceeding" and the adjudication by that Court was
a "judgment within the meaning of sections 82 and 83
of the Exchequer Court Act".

Thus, upon the question of jurisdiction, two of the judges
of this Court were of opinion that jurisdiction lay, while
two other judges held that it did not; and the case was
disposed of on its merits, with Newcombe J. concurring in
dismissing the appeal.

The Sun Life case went to the Judicial Committee of
the Privy Council (1). Before the Board, the question of
the jurisdiction of the Supreme Court to consider the judg-
ment of the Exchequer Court was given up and the only
question argued before the Board was on the merits of the
case: the ruling of the Superintendent of Insurance amend-

(1) [1931] 4 D.L.R. 43.
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ing the annual company's report under the provisions of 1945

the Insurance Act; it did not afford any authority on the THE KING

point we are now discussing, except to the extent that V. w-
their Lordships agreed with the dissenting judges in the BERLAND

Courts below on the merits of the appeal and they ordered LDS

the remittance of the case to the Exchequer Court so that RiileACJ.
it may direct the Superintendent of Insurance to restore
the figure of $4,000,000 in the return by the Sun Life
Assurance Company as the authorized capital of the Com-
pany.

The only further case to which I care to refer, is that of
The James Bay Railway Company v. Armstrong (1). This
was an appeal from a decision of the Chief Justice of the
Common Pleas Division of the High Court of Justice for
Ontario, increasing the award of arbitrators in proceedings
for expropriation of plaintiff's land by the James Bay
Railway Company.

Under section 168 of 3 Edward VII, c. 58, amending
the Railway Act, 1903, if an award by arbitrators on
expropriation of land by a railway company exceeded
$600, any dissatisfied party could appeal therefrom to a
Superior Court, which, in Ontario, meant the Court of
Appeal and the High Court of Justice. It was held that if,
under that section, an appeal from an award was taken to
the High Court, there can be no further appeal to the
Supreme Court of Canada, which cannot even give special
leave.

Reference was made to Ottawa Electric Company v.
Brennan (2).

The case of Birely v. Toronto, Hamilton and Buffalo
Railway Company (3) was there referred to with appro-
val, in which it was held "that no appeal lay from the
judgment of the High Court to the Court of Appeal in
such a case, both those courts being designated by the
statute as special tribunals, to either of which the appel-
lant might resort".

In the Privy Council (4), the appeal was dismissed.
It was held that according to the true construction of
section 168 of the Canada Railway Act, 1903, the appeal

(1) (1907) 38 Can. S.C.R. 511.
(3) (1898) 25 Ont. A.R. 88.

(2) (1901) 31 Can. S.C.R. 311.
(4) [19091 A.C. 624.
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1945 given to a Superior Court from an award under that
THE KINo Act, lies, in the province of Ontario, to either the Court

v- of Appeal or the High Court of Justice at the option
BERIAND of an appellant; but that in case of appeal to the High

nTD Court, inasmuch as it is not the Court of last resort in
Rinfret C. the province within the meaning of the Supreme and

- Exchequer Courts Act, (R.S.C. 1886 c. 135, section 26),
there was no appeal therefrom to the Supreme Court of
Canada.

The ground upon which the judgment of the Privy
Council was based was, therefore, that there was no right
of appeal from the judgment of the High Court of
Ontario because that Court is not, within the meaning
of section 36 of the Supreme Court Act, "the highest
court of final resort" established in the province of
Ontario; and that an appeal lies to the Supreme Court of
Canada only from such highest court of last resort. That
is not a decision which can be of any help to the appel-
lant in the premises.

On this point, I am of opinion that the respondent fails
on his motion to quash.

So far as the letter of the Minister of National Defence
for Naval Services dated March 12th, 1941, is concerned,
I do not think it has the meaning ascribed to it by the
respondent; and, moreover, the letter was filed only in
this Court in support of the motion to quash. It was not
put or invoked before the learned trial- judge in the
Exchequer Court and was not referred to in any way
while the case was before that Court. The letter itself
was by no means resorted to for the purpose of referring
the matter to that Court nor can it be interpreted as
intending to make the Exchequer Court a mere arbitrator
between the parties.

By the very terms of the reference, the matter was
brought to the Exchequer Court under section 7 of the
War Measures Act, through the intervention of the Min-
ister of Justice, and it was as a consequence of the refer-
ence so made that jurisdiction in the matter was vested in
the Exchequer Court. I cannot accede to the conten-
tion of the respondent that this had the effect that the
determination of the amount of the respondent's claim
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by the Exchequer Court was to be final and non-appeal- 1945

able, as that appeal is provided by the provisions of sec- THE KING
V.tion 44 of the Supreme Court Act. NORTHUM-

The respondent's motion to quash for want of juris- " IN

diction ought, therefore, to be dismissed with costs. ID.

I shall now take up the judgment on the merits of the Rinfret C.

adjudication which it has made, and for the purpose of
this discussion, the award in respect of the Seaborn must
be envisaged separately from that with regard to the
Sankaty.

Very little need be said about the Seaborn. She was
entered in the balance sheets of the respondent as repre-
senting a value of $92,764.63, as we have already seen.
That figure included $79,500 for the "vessel at cost",
$6,505.14 for maintenance and $6,759.49 for "expenses
directly applicable". By Order in Council, the Minister
was authorized to pay the sum of $196,377.55 for the
acquisition and charter hire of the two vessels stated.
The sum was made up as follows:-

Advisory Board valuation of Seaborn.. $92,764.63
Charter hire payable on Seaborn ...... 8,200.00
Advisory Board valuation of Sankaty. . 83,900.00
Charter hire payable on Sankaty ...... 11,512.92

$196,377.55

Such was the sum paid to the company and detail of
the amount so paid.

Thus, disregarding the $8,200 for charter hire of the
Seaborn, the actual figure .tendered and paid for the
acquisition of that vessel is therefore the last sum entered
in the balance sheet of the respondent as at December
31, 1939. Therefore the Government paid for the cost,
for the maintenance and for the expenses directly applic-
able as entered in the books of the company.

Then if we look at the reasons for judgment of the
learned trial judge, we find the following:-
The proof shows that the cost of overhauling her [the Seabom] and
bringing her from New London, Conn., to Halifax and the cost of her
maintenance until she was mequisitioned totalled 816,651.94. It is also
established that the structural changes, which were effected on her but
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1945 were not completed on account of her being taken over by the [appellant,
1--' His Majesty the King], cost $2,181.73. These various items [including

TE KING S80,000 for the purchase price of the Seaborn] form a total of $98,833.67.
V.

NoRTHum
BERLAND And the learned judge concludes:-
FERRIES After taking into consideration the various elements hereinabove meferred

LTD. to, I have reached the conclusion that the value of the Seaborn * * *

Rinfret CJ. to her owner, Northumberland Ferries Limited, during the summer of 1939,
- before the declaration of war, was $100,000.

Under the circumstances, I do not feel that this Court
would be justified in interfering with the award made
by the learned judge in respect of the Seaborn. It need
only be said that there was undoubtedly evidence upon
which the learned trial judge could make the award he
made. It would be asking too much from an Appellate
Court to nullify the judgment of the learned trial judge
in expropriation matters, merely because in its own view
the Court might think that, on a total award of $100,000,
there might be a possible error of valuation amounting
to $1,166.33.

Only in two respects could the correctness of the award
be disputed.

(1) On the ground that the learned trial judge would
appear to have taken the purchase price of the Seaborn
to have been $80,000, of which $30,000 was paid in cash,
$25,000 by shares, and $25,000 by two mortgage bonds
of the Company; and it was argued by the appellant that
the shares and the bonds should not be considered at their
face value, because they were subsequently acquired by
other interested parties for the sum of $25,000.

But the learned trial judge was perfectly justified to
decide that the subsequent sale of the shares and bonds
was hot made at their true value. Several reasons may
have prompted the vendor to accept that sum as being in
exchange for the shares and bonds. So far as the respon-
dent was concerned, -he undoubtedly continued to be
responsible for the full amount of $25,000 represented
by the second mortgage bonds and it cannot be assumed
that the shares were valueless, in the absence of any evi-
dence to that effect.

Moreover, the purchase price of a ship does not neces-
sarily represent the value of that ship. Such value may
be either less or more than the purchase price, according
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to the circumstances under which the purchase on the 1945

one part and the sale on the other were made. I do not THE KING

think that the allowance made in the judgment for the .-NORTHTJM-
value of the Seaborn was successfully challenged by the BERLAND

FERRIES
appellant. F/T'D.

(2) So far as the inclusion of a certain amount for the costRinfretC.J.
of the maintenance of the Seaborn until she was requi-
sitioned is concerned, I would have been of the opinion
that it should not have been included in the allowance
that was made, but it is apparent that the appellant
accepted the. item of maintenance as being properly
claimed by the respondent and, in fact, he has actually
included it in the payment made by it as a consequence
of the Order in Council.

The validity of that payment is not questioned by the
appellant and it was no longer an issue when the refer-
ence was made to the Exchequer Court.

I think, therefore, that the award of $100,000 for the
Seaborn should stand.

But it is different so far as the award for the Sankaty
is concerned. The trial judge awarded $205,000, while
the Advisory Board valuation was only $83,900.

The learned trial judge, as a reason for his valuation,
said that the award in respect of the Sankaty should be
made on the replacement basis and he gave three alter-
natives of the way in which such replacement value might
be arrived at:-

One was for the cost of buying a new ship to replace the
Sankaty; another was for the purchase of the Fishers
Island for which her owner asked the price of $285,000,
representing $316,550 in Canadian funds, from which
should be deducted an appreciation of 33-s % represent-
ing the increased value due to the existence of the war,
leaving a balance of $210,900; and the third alternative
was that the respondent might have purchased another
vessel of the type of the Prince Nova, which the respon-
dent had acquired after the Sankaty was requisitioned.

This would have meant, in the view of the learned trial
judge, an expenditure in round figures of $92,000, bring-
ing the price of the two vessels purchased to replace the
Sankaty to an amount of $184,000.
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1945 With these two vessels, in the view of the learned trial
THE KING judge, the respondent would not have been in as advan-
Nonv.M tageous a position as with the Sankaty, seeing that the

BERLAND operation of two vessels would have involved heavier over-
FERRIES
ID. head expenses.

Rinfret C.J. And the learned trial judge added:-
- Aftem perusing the evidence carefully, listening attentively to and

later reading the exhaustive argument of counsel and examining the
various acts relied upon and studying the precedents invoked, I have
reached the conclusion that in order to put the claimant in as favour-
able a position financially as it was in before the taking of the Sankaty
by the respondent and to enable it to obtain a suitable substitute for
the said vessel, of approximately the same size and carrying capacity,
it must be granted a compensation of $205,000.

The judgment appealed from quoted several authorities
in support of the proposition that, in a case such as the
present one, there was justification for applying the prin-
ciple of the replacement value in the premises.

But the authorities referred to in the judgment, as well
as all those to which the learned counsel for the respon-
dent drew our attention either in his factum or in the
course of his argument before the Court, have to do with
the application of statutes worded differently from the
statutes which are applicable in the present case and there-
fore they cannot support either the judgment or the argu-
ment put forward by the respondent on that point.

Here, the statute and the only statute applicable, is The
Compensation (Defence) Act, 1940, assented to on August
7th, 1940; and section 5 of that statute, relating to the
compensation payable for the acquisition of a vessel, is the
one on which the allowance is based and must be based.

That section says that:-
The compensation payable in mespect of the acquisition of any vessel
* * * shall be a sum equal to the value of the vessel * * * no
account being taken of any appreciation due to the war.

It is idle, therefore, to resort to any other statute or to
the judgments rendered on the interpretation of other
statutes for the purpose of ascertaining what, in the present
case, the compensation should be.

Section 5 is very clear: "the compensation shall be a
sum equal to the value of the vessel, no account being
taken of any appreciation due to the war".
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What the Court must do, therefore, to estimate the corn- 1945

pensation to be allowed, is merely to find out the value THE KING
of the vessel requisitioned, without taking into account V -

NORTHUM%-
any increased value resulting from the existence of a state BERLAND

f FERRIESof war. LTD.

It seems clear that that is not what the learned trial Rinf C.J.
judge has done, in basing his award upon what it would -

have cost, either to build a new ship or to purchase other
ships in order to replace the Sankaty.

If I found in the evidence taken before the Exchequer
Court the elements enabling this Court to establish the
value of the Sankaty in accordance with the directions con-
tained in section 5 of The Compensation (Defence) Act,
1940, I would probably have endeavoured to arrive at the
right figure within the meaning of that statute and to sub-
stitute it to the amount allowed in the judgment appealed
from.

Unfortunately the necessary elements are not to be found
in the record now before us and there is no other course
opened to this Court but to return the case to the
Exchequer Court with a direction that there should there-
by be proceeded to an estimation of the value of the
Sankaty at the time of its requisition, without taking into
account any increased value which she might have acquired
as a result of the existence of a state of war.

It follows that, in my view, an order should go to the
effect just mentioned and that the appeal should be allowed
to that extent, the appellant being entitled to two-thirds
of the cost of this appeal, as I consider that the appeal
in respect of the Seaborn did not represent more than one-
third of the appeal costs.

So far, however, as the Seaborn is concerned, the judg-
ment should stand.

As to the costs at the trial, the respondent should get
one-half its costs against the appellant; the remaining one-
half and the costs of the new trial should be in the dis-
cretion of the Judge presiding thereat. The respondent is,
therefore, entitled to be paid by His Majesty the King the
sum of $7,235.37, with interest thereon at the rate of three
per cent. per annum in accordance with Order in Council
529 of January 22nd, 1943.
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1945 KERWIN J.-This is an appeal by His Majesty the King
THE KING from a judgment of the Exchequer Court that the respon-

Non U- dent was entitled to recover from the appellant the sum
BERLAND of $128,335.37, being the balance of the compensation pay-

LT.S able by reason of the appropriation by the appellant of the
Kr title to two vessels owned by the respondent, and interest

]Kerwin J.
at 4 per centum per annum from March 1st, 1941, the date
of appropriation.

The respondent was the owner of the motor vessel Sea-
born (afterwards known as the Charles A. Dunning) and
the S.S. Sankaty. Under the provisions of section 3 of the
War Measures Act, R.S.C. 1927, c. 206, the Crown, after
the outbreak of the present war, requisitioned the use of
these vessels and subsequently, on March 1st, 1941, com-
pulsorily acquired the ownership thereof. Certain amounts
as charter hire for the use of the vessels were paid and no
question arises thereon but the parties were unable to
agree as to the amount to be paid for the acquisition of
title. A sum considered adequate by the appellant was
paid therefor in pursuance of an arrangement set forth in
a letter of March 12th, 1941, from the Minister of National
Defence for Naval Services and addressed to the respon-
dent's solicitor. That letter refers to the solicitor's sugges-
tion that the respondent was prepared to accept the amount
paid as on account, leaving the final determination of the
amount payable to be settled by the Exchequer Court and
concludes:

In view of these considerations I am preparing to recommend, and
I am recommending, that a cheque be forwarded to you for the amount
of $196,377.55, leaving to the determination of the Exchequer Court of
Canada the question whether any further sum is due, and if so, in what
amount.

It was first argued that the Exchequer Court had been
named as arbitrator, from whose decision there was no
appeal. The Minister's letter, however, is only a refer-
ence to the power conferred upon the Minister of Justice
under section 7 of the War Measures Act and which power
was in fact exercised and in pursuance of which the pro-
ceedings were taken. This section provides:

7. Whenever any property or the use thereof has been appropriated
by His Majesty under the provisions of this Act, or any order in council,
order or regulation made thereunder, and compensation is to be made
therefor and has not been agreed upon, the claim shall be referned by
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the Minister of Justice to the Exchequer Court, or to a superior or 1945
county court of the province within which. the claim arises, or to a judge I
of any such court. THE KING

V.

It was under this section that the Minister of Justice on NORTHUM-
BERLAND

June 7th, 1941, referred to the Exchequer Court for adjudi- FERRIES

cation the claim of the respondent for compensation in -

respect of the two ships appropriated for naval services by Kerwin J.

His Majesty the King.
The respondent takes the further point that the

Exchequer Court was curia designata and that no appeal
lies from its adjudication. This is based upon a number of
decisions to the effect that where a judge is persona desig-
nata, there can be no appeal. So far as this Court is con-
cerned, the first statement of such a principle appears in
the judgment of Sir William Ritchie in Valin v. Langlois
(1). Leave to appeal from the decision of this Court was
refused by the Privy Council (2). The precise question
did not actually arise because a section of the Supreme
Court Act provided for an appeal to this Court, but the
statement of the Chief Justice was afterwards approved
and adapted by Sir Charles Fitzpatrick in Canadian North-
ern Ontario Railway Company v. Smith (3). This state-
ment is as follows:

Reading these special provisions in connection with the Act of 1873,
and what -has been said of the Act generally, I think it is not arriving
at a forced or unnatural conclusion to say that that Parliament intended
to establish Dominion Tribunals exceptional in their jurisdiction, perfect
in their procedure, and with all materials for exercising such jurisdiction,
and having nothing in common with the Provincial Courts; that these
judges and courts were merely utilized outside their respective jurisdic-
tions for giving full effect to these statutory tribunals to deal with this
purely Dominion matter.

Next in order is Canadian Pacific Ry. Co. v. The Little
Seminary of Ste. Thirkse (4), where two things were held.
One was that the Judge in Chambers in Quebec, before
whom certain proceedings under the Dominion Railway
Act originated, was not a Superior Court, and the second,
that such Judge was a persona designata. All the judges
agreed, but the ground for decision on the second point is
perhaps made clearer in the judgment of Mr. Justice Pat-
terson where, referring to various functions assigned to
the Judge mentioned in the Act, he states (pp. 618-619):

(1) (1879) 3 Can. S.C.R. 1 at 33, 34. (2) (1879) 5 App. Cas. 115.
(3) (1914) 50 Can. S.C.R. 476. (4) (1889) 16 Can. S.C.R. 606.
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1945 They are functions which from their nature and object must be
'-_ intended to be exercised in a summary manner and not liable to the delay

THE KING incident to the appeals from court to court. From these considerations,
V.

NOnTRUM- as well-as from the languige of the statute, it is plain that the judge
BERLAND acts as persona designata and does not represent the court to which he
FERRIES is attached.

LTD.

Kerwin J. -referring to Re Sheffield Waterworks (1).
- The Ste. Thirdse case was distinguished in City of

Halifax v. Reeves (2). There, under a section of the char-
ter of the City of Halifax, any person intending to erect
a building upon or close to the line of the street was first
to cause such line to be located by the city engineer
and obtain a certificate of the location; and if a building
were erected upon or close to the line without such certi-
ficate having been obtained, the Supreme Court of Nova
Scotia or a Judge thereof might, on petition of the Recor-
der, cause it to be removed. In North British Canadian
Investment Company v. The Trustees of St. John School
District (3), it was held that the confirmation of a tax
sale transfer by a judge of the Supreme Court of the
Northwest Territories under a section of the Land Titles
Act, 1894, was a matter or proceeding originating in a
Court of superior jurisdiction and an appeal would lie to
this Court from the final judgment of the full Court affirm-
ing same. The majority of the Court were unable to dis-
tinguish the case from that of City of Halifax v. Reeves
(supra).

In St. Hilaire v. Lambert (4), there had been an appli-
cation for the cancellation of a liquor licence issued under
the Alberta Liquor Licence Act to a judge of the Supreme
Court of Alberta in chambers, who granted an originating
summons ordering all parties concerned to attend before
him, and after hearing the parties who appeared, refused
the application. The full Court of Alberta reversed this
order and cancelled the licence. The majority of this Court
were of the opinion that the case came within the prin-
ciple decided in the Ste. Thir~se case (5). In Canadian
Northern Ontario Ry. Co. v. Smith (6), the Chief Justice,
Sir Charles Fitzpatrick, with whom Idington J. agreed,
adapted the quotation from Sir William Ritchie's judg-

(1) (1865) L.R. 1 Ex. 54. (4) (1909) 42 Can. S.C.R. 264.
(2) (1894) 23 Can. S.C.R. 340. (5) (1889) 16 Can. S.C.R. 606.
(3) (1904) 35 Can. S.C.R. 461. (6) (1914) 50 Can. S.C.R. 476.
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ment referred to, and considered that the case came clearly 1945

within the rule in the Ste. Thirdse and -Lambert cases THE KING

(supra). Mr. Justice Duff stated the principle which, I NonV-

think, is the proper one to be applied in such cases in the BERLAND
FERRIES

following words: LTD.

The jurisdiction created by section 196 of the Railway Act is not, I Kerwin J.
think, a jurisdiction given to the Superior Court or County Court as the -

case may be, but to the judge or judges of those courts. In other words,
when acting under that section the judge does not exercise the powers
of the court as such, but the special powers given by the Act.

The other three members of the Court disposed of the mat-
ter on the ground that there was nothing in the record to
show that the amount in dispute was $2,000 or over, and
that, therefore, the appeal failed.

In Calgary and Edmonton Railway Company v. The
Saskatchewan Land and Homestead Company (1), the
majority of the Court determined that a judge, when tax-
ing costs under a section of the Railway Act, acted as per-
sona designata and that no appeal lies from his decision.
In Consolidated Wafer Company Limited v. International
Cone Company Limited (2), it was held that this Court
had jurisdiction to hear an appeal from the Exchequer
Court's judgment delivered on an appeal from the Com-
missioner of Patents under section 40 of the Patent Act.
In Sun Life Assurance Company of Canada v. The Sup-
erintendent of Insurance (3), the majority of the Court
considered that no actual amount was in controversy in
an appeal from the Exchequer Court's decision on an
appeal from a ruling of the Superintendent of Insurance
under the provisions of the Insurance Act; and that fur-
thermore, in giving a right of appeal to the Exchequer
Court in what was deemed to be a summary manner,
Parliament intended to make that Court curia designata
and that no further appeal could be had. Two of the
Judges were of opinion that there was jurisdiction. When
the case went to the Privy Council (4), the question of
jurisdiction was abandoned and, on the merits, the judg-
ment of this Court was reversed. I have only to add that

(1) (1919) 59 Can. S.C.R. 567. (3) [19301 S.C.R. 612.
(2) [19271 S.C.R. 300. (4) [19311 4 D.L.R. 43.
32252-4
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1945 in my view, the decision of this Court in James Bay Rail-
THE KING way Company v. Armstrong (1), and of the Privy Council

NoRTHum- (2), has no bearing upon the point under consideration.
BERLAND The effect of these decisions and the many others
FERRIES

LIr. referred to is that in any particular case, the relevant sta-
Kerwin j. tutory enactments must be read to ascertain the nature

- of the jurisdiction conferred. In the present case, subsec-
tion 1 of section 82 of the Exchequer Court Act, R.S.C.
1927, c. 34, is conclusive when taken in conjunction with
sections 35 and 44 of the Supreme Court Act. The latter
provide:
[Section 35] The Supreme Court shall have, hold and exercise an appel-
late, civil and criminal jurisdiction within and throughout Canada.
[Section 441 Notwithstanding anything in this Act contained the court
shall also have jurisdiction as provided in any other Act conferring juris-
diction.

Subsection 1 of section 82 of the Exchequer Court Act reads
as follows:

Any party to any action, suit, cause, matter or other judicial pro-
ceeding, in which the actual amount in controversy exceeds five hundred
dollars, who is dissatisfied with any final judgment, or with any judgment
upon any demurrer or point of law raised by the pleadings, given therein
by the Exchequer Court, in virtue of any jurisdiction now or hereafter,
in any manner, vested in the Court and who is desirous of appealing
against such judgment, may, within thirty days from the day on which
such judgment has been given, or within such further time as a judge of
such Court allows, deposit with the Registrar of the Supreme Court the
sum of fifty dollars by way of security for costs.

The words "in virtue of any jurisdiction now or here-
after in any manner vested in the Court" are sufficiently
broad to include the reference by the Minister of Justice
under the War Measures Act. It is suggested that only
Parliament has the power to vest jurisdiction in the
Exchequer Court, but by section 7 of the War Measures
Act, Parliament has provided for the very vesting required
by subsection 1 of section 82 of the Exchequer Court Act.
It was further contended that it could not be presumed
that Parliament intended to permit the Minister of Jus-
tice to refer one dispute to a Court from which there would
be an appeal to this Court, and another to a Superior or
County Court of the Province within which the claim
arose, with the possible result that there would be no appeal

(1) (1907) 38 Can. S.C.R. 511.
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at all. There might very well be cases, however, where 1945

only small amounts were involved and where the Minister THE-KING

would consider it proper to refer the claims to one of the V.
.NORTHUM-

last mentioned courts "or to a judge of any such court." BERLAND
FERRIE

The point now taken was advanced on behalf of the ITD.
Crown in Warner Quinlan Asphalt Co. v. The King (1). Kerwin J.
None of the judges dealt with the point except Mr. Justice -

Idington who, while disposing of the appeal on its merits
(as did the others), was inclined in favour of the argu-
ment on the ground that if the reference had been made to
any of the judges of the courts referred to, except the
Exchequer Court, it could not be contended that an appeal
would lie by either party from his disposition of the claim.
With respect, I am of a contrary opinion. If a reference
were made to a provincial, superior or county court or a
judge thereof, whether any appeal would lie from the ensu-
ing judgment would depend upon the ordinary jurisdiction
of such court and the provisions made as to appeals from
judgments thereof. While it is true that section 9 of the
War Measures Act gives a court power to make rules, none
have been made by the Exchequer Court and, so far as
known, by any other court. Even if they had, it would be
almost impossible for any court or judge to proceed with
a reference unless the aid of all the relevant statutory
provisions dealing with such court could be invoked. This
being a case or matter in which the Exchequer Court has
given a final judgment in virtue of the jurisdiction vested
in it by section 7 of the War Measures Act and the Min-
ister's reference, an appeal lies to this Court. The motion
to quash is dismissed with costs.

We are now in a position to discuss the merits of the
appeal. The provisions of The Compensation (Defence)
Act, 1940, are to be observed in fixing the compensation
for the "acquisition" of the two vessels, which term in
relation to any vessel or aircraft means (s. 2 (a)) the
appropriation by or on behalf of His Majesty of the title
to or property in the vessel or aircraft. It was recognized
that by reason of the actual and threatened destruction of
vessels by the enemy in the present war the available ton-
nage would be considerably lessened, and it was deemed

(1) [19241 S.C.R. 236.
32252-41
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1945 only proper that the owner of any vessel acquired by the
THE KING Crown in the stress of war should not have the advantage

NonTM of the resulting higher prices of ships. Therefore, by subs.
BERLAND 1 of s. 5 it is provided that the "compensation" payable in
FERRIFS

LTD. respect of the acquisition shall be a sum "equal to the

Kerwin J value of the vessel or aircraft, no account being taken of
- any appreciation due to the war."

The term "value of a ship" occurs in the British Mer-
chant Shipping Act, 1854, c. 104, s. 504, this being one of
the earliest Merchant Shipping Acts in which permission
was granted the owner of a ship to limit his liability to the
value of the ship. Counsel for the appellant argued that
decisions under that section were relevant to the ascer-
tainment of "value" in the Compensation (Defence) Act,
and also the authorities as to the amount recoverable aris-
ing out of the total loss of a ship due to collision, and in
the matter of the ascertainment of the value of a ship
for the purposes of determining. the loss in a case of
marine insurance. The provision in the Merchant Ship-
ping Act was enacted for an entirely different purpose and
the other decisions referred to proceed upon a principle
that is not applicable to subs. 1 of s. 5 of the Compensa-
tion (Defence) Act.

Were it not for that Act, the subject of an enquiry such
as this would be the "compensation" to be made under sec-
tion 7 of the War Measures Act; and, that enactment being
in pari materia with the Dominion Expropriation Act, the
expression "compensation" should, so far as possible, be
given the same meaning in the two enactments. In some
respects but not all, "value" as used in subs. 1 of s. 5 of the
Compensation (Defence) Act means the same as "compen-
sation" in the Dominion Expropriation Act. Thus an
owner of a ship acquired by the Crown is entitled to be
paid the value of the vessel to him, not to the Crown. In
Lake Erie & Northern R. Co. v. Brantford Golf and
Country Club (1), a case of compulsory taking of land
under the Railway Act, Duff J., at p. 228, states what,
with appropriate changes, is applicable here:-

The phrase "the value of the land to them" has most frequently
been made use of to emphasize the fact that it is not the value of the
land arising in consequence of the requirements of the undertaking for
which it is taken that is to determine the scale of compensation.

(1) (1916) 32 D.L.R. 219.
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It is needless to emphasize perhaps that the phrase does not imply 1945
that compensation is to be given for "value" resting on motives and I
consideration that cannot be measured by any economic standard. THE

That it is not necessarily the market value appears from
a further quotation from the same judgment which imme- FaIES

diately follows:
It does not follow, of course, that the owner whose land is com- Kerwin J.

pulsorily taken is entitled only to compensation measured by the scale
of the selling price of the land in the open market. He is entitled
to that in any event, but in his hands the land may be capable of being
used for the purpose of some profitable business which he is carrying on
or desires to carry on upon it and in such circumstances it may well be
that the selling price of the land in the open market would be no adequate
compensation to him for the loss of the opportunity to carry on that
business there. In such a case Lord Moulton in Pastoral Finance Ass. v.
The Minister (1) has given what he describes a practical formula, which
is-that the owner is entitled to that which a prudent person in his posi-
tion would be willing to give for the land sooner than fail to obtain it.

The shipowner is also entitled to be paid the present
value of the vessel (as of a date immediately prior to the
outbreak of war), including the future advantages of the
ship but only insofar as they help to give it that present
value. Cedars Rapids Manufacturing and Power Co. v.
Lacoste (2), and The King v. Elgin Realty Co. Ltd. (3)
in which latter case the following extract from the judg-
ment of the President of the Exchequer Court was quoted
with approval as an accurate statement of the law:-

I do not mean to say that the defendant, by reason of the special
adaptability of its property for particular purposes on account of its
size, shape and location, is thereby entitled to a hypothetical or specula-
tive value which has no real existence, and therefore any remote future
value must be adequately discounted.

The learned trial judge awarded as the value of the
Seaborn the sum of $100,000, of which $92,764.63 had
already been paid. In arriving at this amount, he stated
that the respondent did not base its claim, and he did not
rest his judgment, on the doctrine of reinstatement, so
that we need not presently consider it. It should be
explained that in 1938 an agreement was made between
the Minister of Trade and Commerce and Farquhar
Steamships Limited whereby the latter agreed that on
May 1st, 1939, they would place the motor-ship Djursland
or a suitable substitute vessel to be built subject to the

(1) [1914] A.C. 1083, at 1088. (2) [19141 A.C. 569.
(3) [1943] S.C.R. 49.
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1945 approval of the Minister, on a route between Wood Island,
THE KING Prince Edward Island, and Caribou, Nova Scotia, for the

V.H - carriage of passengers, freight, motor cars and motor
BERLAND trucks from May 1st to November 30th in each year for
FERRIE

LTD. a period of five years. The service to be given and the fares
Kerwin J to be charged were particularized. In return a subsidy of

- '$28,000 per year was to be paid. The Djursland disap-
peared from the picture and the Farquhar Company's
rights were transferred to the respondent which, to fulfill
its accompanying obligations, purchased the Seaborn.

The Seaborn was originally an ocean-going pleasure
yacht, built in 1925 in Scotland and lengthened in the
United States, at a total cost of about $400,000. While it
had not been used for some years prior to its purchase by
the respondent, it had not been dismantled but, on the
contrary, always had a skeleton crew on board to look
after it. As a yacht it was in first class shape but when
the respondent purchased it in July, 1939, expensive
yachts were a drug on the market. The price paid by the
respondent was $80,000 payable $30,000 in cash, $25,000
in second mortgage bonds, and the remaining $25,000 by
the issue of five hundred shares of the respondent com-
pany without par value at $50 per share. The bonds and
shares were subsequently repurchased from the vendor by
the group promoting the company for $25,000. While it
has been argued by the appellant that the net purchase
price was really $55,000, the respondent contends that so
far as the company is concerned it was $80,000. I am
inclined to think that the true explanation appears in the
following question and answer in the cross-examination of
Robert E. Mutch, the President of the respondent company,
at page 81 of the record:

Q. And the purpose of issuing the second mortgage bonds was to
enable this to be done, to repurchase for $25,000 securities to the value
of $50,000, and put them back in the hands of people putting -up $25,000?

A. The reason for it was this, that when we bought the boat our
first mortgage bonds were not ready for issue and Miss Morrison, or
whoever was the American party to the deal, agreed to give the boat and
accept this as protecting her until such time as funds were available and
in the meantime the Maritime Trust Company were preparing the trust
deed and the advertising of the sale of the bond issue to the public. I
do not know that the Maritime Trust Company was selling the bond issue
but I rather think it was some St. John firm that was selling it.
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Whatever the original cost, certain repairs were made 1945

and expenses incurred. The company carried the ship on THE KING

its books at varying amounts but a letter dated May 10th, n.UM
1940, from it to the Director of Shipbuilding of the BERLAND

Department of Munitions and Supply stating "the actual FIE

cash laid out at the time of purchase of the boat was [erwin J.

$55,000" would indicate that the answer above quoted
meant that the original cost was the amount stated in the
letter.

In view of the conclusion at which I have arrived, the
question of the discrepancy between that amount and
$80,000 need not be further pursued. Negotiations took
place as to the sum to be paid for the acquisition of the
ship and at that time (March 29th, 1940) the respondent
was willing to accept $65,000, while the department offered
S50,000. On September 17th, 1940, an Order in Council
was passed authorizing the payment of what is called "an
agreed sum" of $58,000 and a bill of sale, dated October
11th, 1940, was executed by the respondent in which the
consideration is stated to be $70,705. For some unexplained
reason, this transaction was never completed. Unless the
cost of the vessel to the respondent was intended to be
taken by the appellant as $80,000, it is difficult to ascer-
tain the basis upon which the amount finally offered and
paid, $92,764.63, was arrived at. As a matter of fact, this
amount appears under the heading "Fixed Assets" in the
respondent's balance sheet, dated December 31st, 1939,
made up as follows:-
Vessel (Charles A. Dunning) at cost ................ ..... $79,500 00
Maintenance-Charles A. Dunning ........................ 6,505 14
Expenses directly applicable ............................. 6,759 49

$92,764 63

In the balance sheet as of December 31st, 1940, appears
the following:
SS. Charles A. Dunning cost ................................. 875,500 00
M aintenance ................................................. 9,514 18
Expenses ..................................................... 7,531 19

392,545 37

Why the "cost" in these statements appears as $79,500
and $75,500 is not satisfactorily explained but, in any event,
these are mere bookkeeping entries.
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1945 The trial judge quite rightly considered that, while cost
THE KiNa should be borne in mind, it was not conclusive and that the

NoV.U- sums, which in MarcH and October, 1940, the respondent
BERLAND was apparently willing to accept, were the result of the
FERRIES

LT. unfortunate financial position in which it found itself. I

Kerwin J. also agree that the suggestion made throughout the trial
- that the Seaborn was or would be unstable as a ferry is

not borne out by the evidence. Two witnesses for the
respondent placed the value prior to the war at $175,000
as being what a willing purchaser would pay to a willing
vendor. Two witnesses for the Crown placed such value
at $60,000. The trial judge fixed it at $100,000.

In the Elgin Realty case (1) it was said that in cases
under the Expropriation Act, if a judge of first instance
has acted upon proper principles, has not misdirected him-
self on any matter of law, and that if the amount arrived
at is supported by the evidence, this Court ought not to
disturb this finding. Later, in Canadian National Ry. Co.
v. Harricana Gold Mine Inc. (2), it was stated that if these
rules have not been infringed the Court will not interfere
in such a case on a mere question of quantum, unless it is
satisfied that the amount allowed was clearly excessive or
just as clearly too small.

The mere fact that in a dispute as to the compensation
to be paid for a ship, admittedly worth a very substantial
sum, the amount awarded is approximately $7,200 over
the amount tendered and paid would not be sufficient in
itself to warrant this Court refusing to interfere. There
was no real cross-examination of the witnesses as to how
their estimates of $175,000 and $60,000 were arrived at
but, in my view, that is no reason for interfering with the
trial judge's finding based upon such evidence as the
parties chose to place before him. From a careful reading
of the reasons for judgment I am unable to find that the
trial judge failed to observe the applicable principles and
I cannot say that the sum of $100,000 is excessive so as
to justify any alteration of it and I would, therefore, dis-
miss the appeal of the Crown so far as the Seaborn is con-
cerned.

(2) [19431 S.C.R. 382, at 393.
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The Sankaty was built in 1911 and was purchased by 1945
the respondent on December 12th, 1939, from a United THmE KIN

States Trust Company for approximately $4,995 in Cana- V.NORTHIUM-
dian funds. While it was suggested at the trial that this BERLAND

was a forced sale, there is nothing in the evidence to sub- "RH
stantiate the suggestion. An amount of $6,342.45 was Kerwin 3.
expended at the point of purchase to get the ship ready for -

the voyage to Halifax, including wages, fuel and emer-
gency repairs. Accounts for work done at Halifax amounted
in all to $56,736.73 (or $56,876.73), certain other expen-
ditures were charged to the vessel, and the trial judge fixed
the total cost to the respondent at $71,226.14. It was
estimated by John Paterson of Halifax Shipyards, Limi-
ted, a witness for the respondent, that a further sum of
$20,000 would have been required to complete the repairs
and alterations necessary to make the ship available for
the ferry service between Wood Island and Caribou.
The Sankaty was purchased after the use of the Seaborn
had been appropriated by the Crown and in order that
the respondent might fulfil its obligations under the agree-
ment of 1938 with the Minister of Trade and Commerce.

The Crown appropriated the use of the Sankaty and
ultimately, on March 1st, 1941, acquired the title thereto.
Subsequently the respondent endeavoured to find a ship
to replace the Sankaty and mention is made in the evi-
dence of the Fishers Island, the Red Star, and Erie Isle,
the latter of which was purchased by the respondent and
renamed the Prince Nova. The trial judge examined at
length the evidence as to the sums asked for the two first
named vessels and as to the cost to the respondent of the
Prince Nova. When dealing with the Seaborn he had not
considered the replacement value, but that was the basis
of his final allowance to the respondent as the value of the
Sankaty of the sum of $205,000.

This is not the correct principle to apply. Value to the
owner without any appreciation due to the war, which is
the proper test, is far different from replacement value.
As a matter of fact, on August 19th, 1941 (after the requi-
sition of the two vessels) a new agreement was entered
into between the respondent and the Minister of Trade
and Commerce cancelling the previous agreement with
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1945 Farquhar Steamships, Limited, and providing that the
THE KING contract should remain in force until November 30th,

V. 1950. The same subsidy of $28,000 per year was promised.
NoRTHUM-

BERLAND In this agreement, the Prince Nova is named as the motor-
FERRIES

Janix ship then in use and it was provided that the required ser-
i Jvice would be continued with that vessel, or a suitable

substitute. Whatever might be said about the Prince
Nova, it was apparently satisfactory to the Minister for
the ferry service. '

Under the Expropriation Act, damage to the owner is
relevant and even there it is only in exceptional circum-
stances that it has been awarded: Cripps on Compensation,
8th Edition, pp. 180 and 181. But over and above that,
the proviso in subs. 1 of s. 5 of the Compensation (Defence)
Act prevents its application. How can the value of a ship
be reinstated when the court is prohibited from giving any
effect to appreciation due to the war? To do as the trial
judge did-take a figure as representing what the cost of a
similar ship would be in wartime and then deduct a per-
centage for such appreciation, is too uncertain. As Middle-
ton J.A. put it in Re Lennox and Toronto Board of Educa-
tion (1): "There are too many contingencies; too many
factors to be considered, all of which rest on opinion, or,
in other words, mere guessing."

The respondent rested its claim for the value of the
Sankaty on the basis of replacement and the appellant on
market value-instead of on the principles outlined above.
It is with regret that I see no escape from the necessity of
sending the case back for the reassessment of the value of the
Sankaty. The appellant should have two-thirds of its costs
of the appeal, against which may be set off one half the
costs of the respondent of the trial. The remaining half and
the costs of the new assessment should be in the discretion
of the judge presiding thereat. The judgment a quo should
be varied accordingly, and so far as the Seaborn is con-
cerned the result is that, upon tthe respondent giving to the
appellant a good and valid title thereto free from all charges
and encumbrances whatsoever, it is entitled to be paid by
His Majesty the King the sum of $7,235.37. The respon-

(1) (1926) 58 O.L.R. 427 at 441.
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dent is entitled to interest thereon but it is agreed that under 1945

Order in Council 529 of January 22nd, 1943, the rate should THE KiNa
be three instead of four per centum per annum. .. NORTHUM-

BERLAND

HUDSON J.-On the 1st of March, 1941, His Majesty FEm

acquired for war purposes two ships designated respec- -
tively Sankaty and Seaborn. Both of these ships were KerwinJ.

the property of the respondents and they, as owners,
claimed as compensation a larger amount than the Crown
was willing to pay. The Minister of Justice thereupon
referred such claim to the Exchequer Court for adjudica-
tion under the authority of section 7 of the War Measures
Act.'

This appeal is brought by the Crown from an adjudica-
tion by the Exchequer Court, that the respondents were
entitled to an amount in excess of what the Crown had
already paid. It is now objected by the respondents that
this Court has no jurisdiction to entertain the appeal, on
the ground that the Exchequer Court acted as a curia
designata under section 7 of the War Measures Act and
that there was no right of appeal provided for in such
Act.

By the Exchequer Court Act, R.S.C. 1927, c. 34, it is
provided:

18. The Exchequer Court shall have exclusive original jurisdiction
in all cases in which demand is made or relief sought in respect of
any matter which might, in England, be subject of a suit or action against
the Crown, and, for greater certainty, but not so as to restrict the
generality of the foregoing terms, it shall have exclusive original juris-
diction in all cases in which the land, goods or money of the subject
are in the possession of the Crown, or in which the claim arises out of a
contract ente'ed into by or on behalf of the Crown.

19. The Exchequer Court shall also have exclusive original juris-
diction to hear and determine the following matters:-

(a) Every claim against the Crown for property taken for any public
purpose;

(d) Every claim against the Crown arising under any law of Canada
or any regulation made by the Governor in Council;

(g) The amount to be paid whenever the Crown and any person
have agreed in writing that the Crown or such person shall pay
an amount of money to be determined by the Exchequer Court,
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1945 or any question of law or fact as to which the Crown and any

person have agreed in writing that any such question of law orTHE 1ING fact shall be determined by the Exchequer Court.
NORTHUTM-.V.

BERLAND From this it appears plainly that the matters here
FERRIES referred to the Court fell well within those comprised in

TD its ordinary jurisdiction.
o J The adjudication which must be made under section 7

certainly calls for the exercise of judicial functions and
necessarily involves the application of rules of law to facts
adduced in evidence legally received. There is nothing in
the section to indicate that it was intended to grant the
court named by the Minister of Justice any arbitrary or dis-
cretionary powers.

The procedure followed in this instance was in accord-
ance with the normal practice of a suit carried on in that
court. There was a statement of claim, a statement of
defence, discovery, examination and cross-examination of
witnesses, and then a judgment was rendered in the form
ordinarily used in disposing of cases in the Exchequer
Court, including an award of costs as against the Crown.

In the case of Mayor, etc., of Montreal v. Brown et al.
(1), the Judicial Committee, in dealing with a somewhat
similar objection, strongly stressed the procedure adopted
by the Superior Court in Quebec as evidence that the pro-
ceeding was a judicial proceeding with a final judgment
and, as such, subject to appeal under Article 1115 of the
Code of Civil Procedure.

It was further contended in argument that the fact that
under section 7 the Minister of Justice is given an option
of referring the matter to any one of a number of courts,
is evidence that the court named by the Minister was not
a court to exercise its ordinary jurisdiction, but one of
special designation. This argument is adequately answered
by a statement of Lord Macnaghten in the case of James
Bay Railway Co. v. Armstrong (2):

The Supreme Court in the present case appear to think that this
view is right [the view that there was no right of appeal from the High
Court to the Court of Appeal in the case of railway awards.] It is, how-
ever, objected that, if the appellant has the option of going either to
the High Court or the Court of Appeal, and if the Supreme Court is
right in holding that no appeal lies from the High Court to the Supreme

(2) [1909] A. C. 624, at 630.
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Court, an appellant has the power of shutting out any further appeal 1945
at his own will and pleasure. No doubt that privilege, whether it be a -
benefit to the litigants or a calamity, is somewhat anomalous, but it THE KING

V.
does not seem to their Lordships that the anomaly is so great or so NORTHUM-
startling as to make it necessary or permissible to confine the expression BERLAND
"superior Court" to the Court of Appeal. FERRIES

LTD.

Section 82 of the Exchequer Court Act provides: Eudson J.
Any party to any action, suit, cause, matter or other judicial pro- -

ceeding, in which the actual amount in controversy exceeds five hundred
dollars, who is dissatisfied with any final judgment, or with any judgment
upon any demurrer or point of law raised by the pleadings, given therein
by the Exchequer Court, in virtue of any jurisdiction: now or hereafter,
in any manner, vested in the Court and who is desirous of appealing
against such judgment, may, within thirty days from the day on which
such judgment has been given, or within such further time as a judge of
such Court allows, deposit with the Registrar of the Supreme Court
the sum of fifty dollars by way of security for costs.

By the Supreme Court Act, R.S.C. 1927, c. 35, section
35, this Court is given a general appellate jurisdiction
within and throughout Canada, and by section 44 it is ex-
pressly given jurisdiction as provided in any other Act con-
ferring jurisdiction. In my opinion, section 44 read with
section 82 of the Exchequer Court Act is in this instance
ample to vest in this Court jurisdiction to hear and deter-
mine this appeal.

It was also objected that the reference was made as the
result of an argeement between the parties and that, there-
fore, it should be regarded as in the nature of an arbitra-
tion. No such agreement was put in evidence at the trial
and, even if it had been, I think the matter would clearly
fall in the provisions for an appeal to this Court contained
in section 82 of the Exchequer Court Act.

The amount to which the respondents are entitled for
the two ships in question is prescribed by The Compensa-
tion (Defence) Act, 1940, chapter 28 of the Statutes of
Canada, 1940. Section 5 of that Act is the section here
relevant and is as follows:

5. (1) The compensation payable in respect of the acquisition of
any vessel or aircraft shall be a sum equal to the value of the vessel
or aircraft, no account being taken of any appreciation due to the
war * * *

The "value of the vessel" referred to in the section is not
further defined but the generally accepted rule of law is
that when property is taken for public purposes the owner
is entitled to a fair Decuniary equivalent.
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1945 In ascertaining the amount, the well established rules in
THE Kimo the case of expropriation of land provide a guide. It is the

v. value to the owner, not to the Crown. It is the commercialNORTHUM-
BERLAND Value, including the present value, if any, of its future

potentialities. Where it is possible to establish a market
uo value, that would be most important (see Cedars Rapids v.
H J Lacoste (1); Pastoral Finance v. The Minister (2)). It

must be kept in mind, however, that these rules apply here
subject to the restriction imposed by section 5 of the Com-
pensation (Defence) Act.

With regard to the Sankaty, I agree with my Lord the
Chief Justice that the learned trial judge was in error in
accepting the replacement value as a proper test of com-
pensation under the Compensation (Defence) Act and the
circumstances here. For that reason, I would have the case
sent back to the Exchequer Court for the purpose of
reassessment.

The Seaborn was acquired by the respondent company
in July, 1939, at a cost of $55,000, which sum included
profits made by a promoter and its largest shareholder.
Subsequently, they expended for refitting and maintenance
less than $25,000.

On September 2nd, 1939, the vessel was requisitioned
by the Crown, and thereafter, except for a period of less
than three months, has been in the possession of the Crown
and charter hire paid at an agreed rate until ownership
was finally acquired by the Crown.

Early in 1940 negotiations were entered into between the
owner and the Crown as to the price to be paid for acquisi-
tion. On March 29th the respondent company made a firm
offer to accept $65,000. This was followed by a counter
offer by the Crown of $50,000. Then, in September, 1940,
a sum of $58,000 was agreed upon and an Order in Council
was passed approving of the payment of this sum. How-
ever, such agreement was never carried out. Eventually,
in March, 1941, the Crown paid the respondents $92,764.63,
without prejudice to any claim which the respondents
might submit to the Exchequer Court.

It appears from the Order in Council that it was made
on the recommendation of an Advisory Board, but the
report of such Board is not in evidence.

(2) [1914] A. C. 1083, at 1087.
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The amount so paid corresponds very closely with the 1945

value of the Seaborn appearing on the balance sheet of the THE KiNU

respondents. The only evidence given at the trial of a V -
NORTHUM4-

value higher than the sum paid is that of two experts who BERLAND

expressed an opinion that the Seaborn was worth $175,000 LTD.

but gave no adequate reasons or facts to support such Hudson J.
opinion; that they were not accepted by the learned trial -

judge is shown by the fact that his award was made for a
round sum of $100,000.

With respect, I am of the opinion that this award failed
to give due weight to the cost of the vessel to the respon-
dents. It was acquired only a few months before the war,
it was found to be unsuitable for the purpose for which it
was purchased, at any rate without expensive or dubious
alterations. It went into the possession of the Crown in
the course of a few weeks. It is true that the price paid by
the owner is not necessarily evidence of its value but, under
the circumstances here, it seems to me that apart from
the offers and counter offers of the parties it is the only
real evidence of value which we have. All else is specula-
tive and more or less influenced by war conditions, and
excluded under section 5 of the Compensation (Defence)
Act.

As pointed out by my brother Kellock, the learned judge
has made errors of fact in several particulars, including
items which were duplications. I think the case falls well
within the exceptions to the general rules applicable to
appeals from awards in cases of this kind, as set forth by
this Court in a number of cases: V6zina v. The Queen (1),
followed in The King v. Elgin Realty Company (2), and
Canadian National Railway Co. v. Harricana (3). I would,
therefore, modify the judgment of the Exchequer Court
by fixing the compensation for the Seaborn at the sum
already paid by the Crown: $92,764.63.

I would dismiss the motion to quash with costs, allow
the appeal to this Court with costs to the appellant.

In respect of the Sankaty, the costs of all proceedings
below should be as directed by the judge presiding at the
reassessment.

(1) (1889) 17 Can. S.C.R. 1. (2) [19431 S.C.R. 49.
(3) [19431 S.C.R. 382.
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1945 TASCHEREAU J.-A preliminary objection to the juris-
THE KING diction of this Court was raised by the respondent. It has

N "- been submitted that the Exchequer Court of Canada, which
BERLAND determined the amount payable by the Crown for the

Dr"D acquisition of two vessels, the Seaborn and the Sankaty,
rascbeau. ~was curia designata, and that its decision was final and not

- appealable.
It was under the provisions of section 3 of the War Meas-

ures Act, R.S.C. (1927), chap. 206, that the Crown requi-
sitioned these two ships, and, under section 7 of the same
Act, the matter of compensation was referred to the
Exchequer Court.

The Supreme Court of Canada, in virtue of section 35 of
its Act, holds an appellate, civil and criminal jurisdiction,
within and throughout Canada. And section 44 of the
same Act says that it "shall also have jurisdiction as pro-
vided in any other Act conferring jurisdiction."

The Exchequer Court Act, subsection 1 of section 82,
reads as follows:-

Any party to any action, suit, cause, matter or other judicial pro-
ceeding, in which the actual amount in controversy exceeds five hundred
dollars, who is dissatisfied with any final judgment, or with any judgment
upon any demurrer or point of law raised by the pleadings, given therein
by the Exchequer Court, in virtue of any jurisdiction now or hereafter,
in any manner, vested in the Court and who is desirous of appealing
against such judgment, may, within thirty days from the day on which
such judgment has been given, or within such further time as a judge
of such Court allows, deposit with the Registrar of the Supreme Court the
sum of fifty dollars by way of security for costs.

The Exchequer Court was undoubtedly vested with the
necessary jurisdiction to hear this matter, in virtue of the
reference made by the Minister of Justice, who was acting
under the War Measures Act. The trial Judge did not exer-
cise any special jurisdiction with an appropriate machinery
for that particular purpose, but dealt with the matter as a
judge of the court in the discharge of his ordinary judicial
functions.

In support of his motion to quash, the respondent con-
tended that there could be no appeal to this Court, be-
cause the Minister of Justice is at liberty to refer such a
matter indifferently to the Exchequer Court or to a superior
or county court of the province within which the claim
arises, or to a judge of any such court. It is submitted that
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no appeal to this Court would lie if the matter had been 1945
referred to a county court judge, and it cannot be assumed THE'KING
that there could be an appeal in one case and none in the .-

NORTHUM-
other. The answer to this objection may be found in the BERLAND

reasons of my brother Kerwin, who says that there might IRE.
very well be cases where only small amounts are involved Taschereau J.
and where the Minister would consider it proper to refer
the claims to a different court, or to a judge of any such
court.

I may add also that, in my judgment, the matter has
been settled by the Privy Council itself in James Bay Rail-
'way Co. v. Armstrong (1), where it was held that, accord-
ing to the true construction of section 168 of the Canada
Railway Act (1903), the appeal given thereby to a
superior court from an award under that Act, lies in the
Province of Ontario to either the Court of Appeal or the
High Court of Justice therein at the option of the appel-
lant; but that in case of appeal to the High Court, inas-
much as it is not the court of last resort in the province
within the meaning of the Supreme and Exchequer Courts
Act, R.S.C. 1886, chap. 135, section 26, there is no appeal
therefrom to the Supreme Court of Canada.

At page 630, Lord MacNaghten says:-
It is, however, objected that, if the appellant has the option of going

either to the High Court or the Court of Appeal, and if the Supreme
Court is right in holding that no appeal lies from the High Court to
the Supreme Court, an appellant has the power of shutting out any
further appeal at his own will and pleasure. No doubt that privilege,
whether it be a benefit to the litigants or a calamity, is somewhat
anomalous, but it does not seem to their Lordships that the anomaly is
so great or so startling as to make it necessary or permissible to confine
the expression "superior Court" to the Court of Appeal.

The principles enunciated in that case are applicable
here, and I believe that the option given to the Minister
of Justice, to choose the court to which he may refer the
matter, has not the effect of making that court a curia
designata.

I have reached the conclusion that this Court is compe-
tent to hear this appeal, and that this preliminary objec-
tion should be dismissed with costs.

The learned trial judge in his judgment, rendered in
November, 1943, awarded the respondent in respect of the
Seaborn a sum of $100,000, and in respect of the Sankaty

(1) [19091 A. C. 624.
32252-5
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1945 a sum of $205,000, a total of $305,000, from which must
THE KING be deducted a sum of $176,664.63 paid to respondent. He

v. directed that the respondent should recover the balance of
BERLAND $128,335.37, with interest at 47 from March 1st, 1941,

LTD. to the date of the judgment, with costs.

Taschereau j. The compensation for the acquisition of these two ships
- must be determined by The Compensation (Defence) Act,

1940. Subsection 1 of section 5 says that "the compensa-
tion * * * shall be a sum equal to the value of the vessel

no account being taken of any appreciation due to
the war".

I do not think that this Court ought to interfere with
the finding of the trial Judge so far as the Seaborn is con-
cerned. In its statement of claim, the respondent valued
this ship at $175,000, and His Majesty the King offered
$92,764.63. The learned trial Judge reached the conclusion
that the value of this ship before the war in 1939 was
$100,000. In order to reach this conclusion, he took into
account various elements revealed by the evidence, as
the purchase price, the cost of overhauling and bringing
the ship to Halifax, the cost of maintenance and of struc-
tural changes.

He did not ignore the fact that the purchase price was
low, but he added, and with this statement I fully agree,
that the cost, although it may be an element of estima-
tion in some cases, is seldom decisive, and particularly in
the present case, where the owner, old and unable to use
this ship, which was a pleasure yacht, had no other alter-
native but to put her for sale at whatever price could be
obtained.

Although I entertain serious doubts that the cost of
maintenance before the requisitioning should have been
taken as an element in determining the value of the ship,
I think it was properly considered by the learned trial
Judge, owing to the fact that His Majesty the King agreed
in his offer to pay this amount.

It has been the constant jurisprudence of this Court not
to interfere with the finding of the Court below, in cases
such as the present one, when the trial Judge has acted
upon proper principles, has not misdirected himself on a
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matter of law, unless it is satisfied that the amount allowed 1945

is clearly excessive. (The King v. Elgin Realty Co. Ltd. TE mKING
(1); Canadian National Ry. Co. v. Harricana (2)). VNORTH~UM-

I agree with the view that the learned trial Judge has BERLAND
FERIES

not misdirected himself in the principles to be applied, LrD.

and that he has taken into account the proper elementsTacheau J.
in assessing the ship Seaborn which he valued at $100,000. -

I do not think that this Court would be justified to inter-
fere with the finding that he has made.

As to the Sankaty, the principle of replacement value
has been applied, and the trial Judge has reached the con-
clusion that, in order to put the claimant in as favourable
a position financially as it was before the taking of this
ship by the appellant, and to enable it to obtain a suitable
substitute for the said vessel of approximately the same
size and carrying capacity, it must be granted a compensa-
tion of $205,000.

Is this the true principle applicable? The Compensa-
tion (Defence) Act, 1940, chap. 28, sec. 5, para. 1, provides
that:-

The compensation payable in respect of the acquisition of any vessel
or aircraft shall be a sum equal to the value of the vessel or aircraft,
no account being taken of any appreciation due to the war.

The words used in the drafting of this section make it
impossible, I think, to apply the principles of the rein-
statement or replacement value. It is the real value to
the owner of the ship requisitioned that must be deter-
mined, and the award cannot be based on what it would
have cost to acquire another ship to replace the Sankaty.
If this principle were to be adopted in the present case,
and if the award were to be based on the value of substi-
tuted property, then, the respondent might obtain a larger
amount than Parliament has decided he should get.

I agree that the case should be sent back to the Exchequer
Court so that the value of the Sankaty be determined as
above indicated. I adopt the proposition of my brother
Kerwin as to the disposition of the costs.

RAND J.-This appeal concerns the matter of compen-
sation for two vessels, called the Seaborn and the Sankaty,
acquired by the Dominion Government under the War

(1) [19431 S.C.R. 49. (2) [19431 S.C.R. 382.

32252-51
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1945 Measures Act. Two questions are raised: jurisdiction
THE KING to hear the appeal, and the basis of compensation to be

Nov.HuM- applied.
BA The point of jurisdiction arises from the language of

FERRIES
ID. section 7 of the War Measures Act:

Rand J. Whenever any property or the use thereof has been appropriated by
- His Majesty under the provisions of this Act, or any order in council,

order or regulation made thereunder, and compensation is to be made
therefor and has not been agreed -upon, the claim shall be referred by
the Minister of Justice to the Exchequer Court, or to a superior or
county court of the province within which the claim arises, or to. a
judge of any such court.

The contention is that each court and each judge of each
court is constituted a curia or persona designata and, as
no appeal is expressly provided, none lies. As Middle-
ton J. A. in Hynes v. Swartz (1) observes, it was not until
the middle of the 19th century that these terms, curia
designata and persona designata, came into use in rela-
tion to courts or judges; they arose in the course of inter-
preting statutes granting powers for public undertakings
in which provision was made for the summary determina-
tion of questions of compensation. They connote a judge
or court in which limited powers have been vested in rela-
tion to subject-matter which in general is either justi-
ciable or administrative. The question that arises in each
case is whether the subject-matter has been placed within
the ordinary jurisdiction of the court or judge, or whether
a new and disparate tribunal has been set up for a special
and limited purpose.

The subject-matter of compensation for property taken
by the Crown is well known to the Exchequer Court; and
references to the court to determine compensation, made
by heads of government departments, a long-established
procedure. Originally such questions were referred to what
were known as official arbitrators, but their jurisdiction
was transferred to the court upon its establishment. By
section 19 (h) of the Exchequer Court Act (c. 34, R.S.C.
1927), the head of any department may refer the question
of determining the value "of any real or personal, mov-
able or immovable, property, or of any interest therein,

(1) [19381 1 D.L.R. 29.
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sold, leased or otherwise disposed of by the Crown, or which 1945

the Crown proposes to sell, lease or otherwise dispose of." THE KING
By section 37, NORTHUM-

Any claim against the Crown may be prosecuted by petition of BERLAlfD
right, or may be referred to the Court by the head of the department FERRIES
in connection with the administration of which the claim arises. IM.

2. If any such claim is so referred no fiat shall be given on any Rand J.
petition of right in respect thereof.

Now, section 7 of the War Measures Act does not ex-
pressly give any right to compensation for property taken.
Its language is, "and compensation is to be made therefor."
Neither does the Compensation (Defence) Act, c. 28,
Statutes of 1940. By section 19 of the Exchequer Court
Act, that court shall
have exclusive original jurisdiction to hear and determine the following
matters:

(a) Every claim against the Crown for property taken for any public
purpose;

(c) Every claim against the Crown arising out of any death or injury
to the person or to property resulting from the negligence of any
officer or servant of the Crown while acting within the scope of his
duties or employment.

The latter paragraph has long since been held not only to
give jurisdiction but to create the right against the Crown.
Applying that principle, I have no doubt that when, by
the authority of the War Measures Act, property is ac-
quired by the Crown, a right to compensation arises under
paragraph (a).

The mandatory effect, then, of section 7 is to deprive a
subject of his right to bring a petition of right in the
Exchequer Court and to give to the Minister of Justice a
choice of courts; but that a reference to that Court by the
Minister is to be taken in any other sense than one by a
departmental head, or that it should be deemed to deprive
the subject of statutory rights to which otherwise he
would be entitled, are propositions with which I am quite
unable to agree. The effect of the reference in each case
is to place the claim within the ordinary procedure of the
court. Whether a similar reference which, for obvious
reasons of quantum and convenience, is allowed to the
county or superior courts of a province, carries with it the
ordinary rights of appeal under provincial law, it is not
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1945 necessary to decide. The language, "or to a judge of any
TH 'KING such court," does not permit a reference to a particular

V. judge. It contemplates a judge exercising the original juris-
NogrHum-

BERLAND diction of his court. The provision of section 9, which
DO s empowers the court to make rules of procedure for such a
Rn reference, is obviously necessary because of the unusual

- mode by which the matter is introduced to the court. The
Crown in such case has no claim against the owner; the
claim is against the Crown; and procedure is required to
enable the claim to be placed in form to be adjudicated
according to the ordinary course of the court. In the
present case, for instance, the claimant has properly been
made the plaintiff and the issue is on the claim which it is
asserting against the Crown.

As the proceeding, then, is in the Exchequer Court as
such, an appeal lies under section 82 of the Act governing
the Court, and the preliminary objection fails.

The facts relating to the Seaborn have been stated and
I shall not repeat them. To make that vessel suitable for
the proposed service, alterations estimated to cost around
$55,000 would have been required. Space for twenty-four
automobiles and possibly three or four trucks was planned
but there was serious doubt that the vessel so altered would
be safe for operation at the maximum draught of 101 feet.
The only evidence on this point is that of a naval architect
of the department, who had reported adversely on the
vessel. There is nothing before the court to warrant the
view that the company was settled upon proceeding with
the alterations at the time of the requisition in December,
1939. To explain the delay in commencing the work, some
suggestion was made of intimations from the department
that the vessel would again be required, but that evidence
is too vague and general to be regarded. On the other
hand, it is clear that the company had been negotiating
for the Sankaty before that time. In any event, the pur-
chase of the Sankaty, admittedly a much more suitable
vessel for the service, excludes any special value to the
respondent as of the time of acquisition.

The general market value, then, must govern; but, as I
read it, the judgment below does not confine the allowance
to that. After dealing with the estimates of value made by
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the witnesses and the items making up the total account- 1945

ing charge of the respondent against the Seaborn, the trial THE KING

judge states his conclusion in these words: .-
NORTHUM-

After taking into consideration the various elements hereinabove BERLAND
referred to, I have reached the conclusion that the value of the Seaborn, FERRIES

rechristened the Charles A. Dunning, to her owner, Northumberland LTD.

Ferries Limited, during the summer of 1939, before the declaration of Rand J.
war, was $100,000.

Besides the inclusion of items that are irrelevant to market
value, the reference to the value "to the owner," otherwise
unexceptionable, in the particular context indicates that
considerations of realized special adaptability were in his
mind: but no such element was admissible. I do not find
in the evidence sufficient to bring the market value to more
than the sum offered: and although the difference between
that and the amount allowed is relatively small, what was
tendered was, I think, so generous as to prevent us from
exceeding it.

About a week after the requisitioning of the Seaborn,
in December, 1939, the respondent acquired the somewhat
larger vessel, the Sankaty. It was purchased apparently
at a judicial sale for about $5,000 and was brought to Hali-
fax for rehabilitation. It had been built in 1910 and needed
extensive reconditioning before being fit for the service
intended. For that service there were two governing fea-
tures: the shallow draught already mentioned, and the
desirability of a maximum capacity for automobiles and
trucks. The necessary alterations and equipment were
proceeded with and toward the end of June, 1940, the work
was almost completed. The cost was in the vicinty of
$56,000 and the total outlay up to that time was not more
than $65,000. In that month the vessel was in turn requi-
sitioned. This continued until March, 1941, when with the
Seaborn she was acquired. The compensation was fixed at

.$205,000, and against this allowance the appeal is brought.
Evidence was given by a yacht broker of another vessel

said to be the equivalent of the Sankaty, and purchaseable
at a "rock bottom sum" of $285,000 in American funds,
at an American port. Other evidence related to the cost
of building a suitable vessel in the Halifax shipyards. Esti-
mates had been made for the predecessor of the respondent
of $200,000 for the hull and a minimum of $115,000 for
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1945 the machinery, heating, lighting and other equipment:
THE KING from this, deductions were made for depreciation and for

V. increased value of materials and labour due to the war.
NORTHUM-

BERLAND But the principle applied was that of reinstatement, and
FERRIES Whether that rule is applicable becomes the decisive ques-

LTD. wehrta uei plcbebcmstedcsv us

RdJ tion in the appeal.
The Compensation (Defence) Act, 1940 (c. 28), section

5 (1), provides that:
The compensation payable in respect of the acquisition of any vessel

or aircraft shall be a sum equal to the value of the vessel or aircraft,
no account being taken of any appreciation due to the war * * *

The court is to determine, then, "the value of the vessel."
Mr. Schroeder, in his thorough argument, urged two con-
tentions which, as I understood him, he treated as two
aspects of the same principle: the value to the owner, and
the reinstatement cost. That the value is to be the value
to the owner is, I think, incontestable, but what is that
value? With special adaptability realized in the owner-
ship from which it is expropriated, that value is the amount
which a prudent man in the position of the owner would
be willing to give for the property sooner than fail to
obtain it: Pastoral Finance Assn. Ltd. v. The Minister
(1): without realized special adaptability, it is market
value-theoretical, if need be-which is the present value
of all possible utility reached in a competitive field.

But reinstatement is something quite different: it is
placing the owner from whom property is taken in a sub-
stantially equivalent condition by means of substituted
property. The cost of furnishing that substitute might
exceed by far the value which the owner would be willing
to pay as the value of the property to him.

It is applied to determine the compensation to an owner
arising from damages resulting from the exercise of sta-
tutory powers. Under both the Lands Clauses Consoli-
dation Act (1845) and the Railways Clauses Consolida-
tion Act (1845), in the interpretation of which principles
of compensation were laid down which have been accepted
in this country as governing under the Expropriation Act
and the Railway Act (City of Toronto v. Brown Co.) (2),
it has been treated as a proper measure in certain cases:
but that it was damage which was being ascertained, and

(2) (1917) 55 Can. S.C.R. 153.

504 (1945
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not merely value of property, was never questioned. The 1945
principle evolved as a measure of compensation where none THE KING
had been laid down by the statute. v..NORTHUM-

But under the enactment with which we are dealing, BERLAND
. . FERRIESit is not a matter of damages generally; compensation, LrD.

it is true, but the precise measure is prescribed: value to Rand J.
the owner. The replacement cost of the same vessel with
a deduction for physical depreciation or obsolescence can-
not be said to have no relevancy to market value; but
it is simply one of the aggregate of elements that deter-
mines price. Estimates of market value should be made
by those who, through experience or acquaintance with
similar or analogous transactions, are capable of judg-
ments cognate with those of prudent purchasers and sus-
ceptible of analysis and exposition; but this, though at
times difficult, is scarcely satisfied by a melange of notions
crowned with a guess. And, as laid down in Pastoral
Finance Assn. Ltd. v. the Minister, supra,. the special
value to the owner is not a capitalized value of estimated
savings or increased profits; it is an addition to the ordin-
ary market price which a prudent purchaser, contemplat-
ing all of the risks and circumstances in which his invest-
ment and prospective use are to be placed, would, if neces-
sary, be willing to pay.

As sufficient evidence was not presented to enable us to
ascertain the value on the basis indicated, the appeal
should be allowed and the case remitted to the Exchequer
Court for the necessary finding. When that has been
made, the total judgment will have regard to the reduc-
tion in the amount allowed for the Seaborn from $100,000
to $92,764.63. The appellant should have his costs of the
appeal; the costs of all proceedings below will be as directed
by the judge presiding at the reassessment.

KELLOCK J.-This is an appeal by the Crown from the
judgment of the Exchequer Court of Canada, Angers J.,
pronounced November 24th, 1943, on a reference by the
Minister of Justice dated June 7th, 1941, under the provi-
sions of section 7 of the War Measures Act, to determine
the compensation payable to the respondent in respect
of the acquisition by the Crown of the title to two ships
owned by the respondent, known respectively as the Sea-
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1945 born and Sankaty. By the judgment in appeal, the com-
THE KING pensation in respect of the first named ship was fixed at

vO $100,000 and of the second ship, $205,000.
BERLAND By the provisions of the War Measures Act, R.S.C. chap-

TD. ter 206, section 7, whenever any property or the use thereof

Kellock J. has been appropriated by His Majesty under the provisions
- of the Act or of any Order in Council, order or regulation

made thereunder'and compensation is to be made therefor
and is not agreed upon, the claim is to be referred by the
Minister of Justice "to the Exchequer Court, or to a
superior or county court of the province within which
the claim arises, or to a judge of any such court".
Section 9 provides:
Every court mentioned in the two sections last preceding may make
rules governing the procedure upon any reference made to, or proceed-
ings taken before, such court or a judge thereof under the said section.

The Compensation (Defence) Act, 1940, 4 Geo. VI,
chapter 28, provides for the compensation payable in
respect of the requisition or acquisition of a vessel by His
Majesty. "Requisition" is defined by section 2 (f) as the
appropriation of the use of a ship or requiring it to be
placed at the disposal of His Majesty, and "acquisition"
by section 2 (a) as appropriation by or on behalf of His
Majesty of the title to the vessel. By section 5, subsection
(1), the compensation payable in respect of the acquisi-
tion of any vessel "shall be a sum equal to the value of the
vessel * * * no account being taken of any appreciation due
to the war".

On the 7th of June, 1941, the Minister of Justice,
acting under the provisions of section 7 of the War Meas-
ures Act, referred to the "Exchequer Court of Canada" for
adjudication, the claim made by the respondent in respect
of the acquisition of the two ships, and the judgment now
in appeal was pronounced upon that reference. It is
objected by the respondent that no appeal lies to this Court
on the ground that the Exchequer Court was curia desig-
nata.

It may be pointed out that, were it not for the provisions
of section 7 of the War Measures Act, it would seem that
the respondent would have been entitled to proceed by
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way of petition of right in the Exchequer Court, and that 1945
that Court would have had jurisdiction under the provi- THE KING

sions of section 19 (a) and (d), or that the claim might V.
have been referred to the Exchequer Court by the head of BERLAND

the department of Government concerned, under section E

37, in either of which cases an appeal would have lain to Kellock J.
this Court under section 82 of the Exchequer Court Act -

and section 44 of the Supreme Court Act. Is, then, section
7 of the War Measures Act intended to produce a different
result where a claim is referred to the Exchequer Court
under that section?

In support of the contention of the respondent, many
authorities were referred to, including the reasons of
Idington J. in Warner Quinlan Asphalt Company v. The
King (1). The other members of the Court in that case
did not express any opinion on the point. The question
is always one of intention to be gathered from the provi-
sions of the legislation in question, and, in my opinion, the
objection is not well taken in the present case. It is argued
that because the Minister of Justice has an option as to
the court or judge to whom the reference shall be made,
no appeal can be intended, as there can be no uniform
procedure by way of appeal from these various tribunals.

In James Bay Railway Co. v. Armstrong (2), an appeal
from an award of arbitrators under the provisions of the
Dominion Railway Act was taken to the High Court in
Ontario, the legislation providing for an appeal to a
"superior court" which was defined as including the High
Court and the Court of Appeal. It was held, following
Ottawa Electric Co. v. Brennan (3), that no appeal lay to
this Court. On a further appeal to the Privy Council (4),
the judgment was affirmed, although the Judicial Com-
mittee entertained an appeal direct from the High Court
pursuant to special leave which had been obtained. In
giving the judgment of the Board, Lord Macnaghten,
after referring to the relevant legislation, said at page
630:
It seems to follow that a party desirous of appealing from an award
under the Canada Railway Act has in Ontario the option of going either
to the High Court or to the Court of Appeal. This has uniformly been
so held in Ontario, and it has also been held from the first that no

(1) [1924] S.C.R. 236. (3) (1901) 31 Can. S.C.R. 311.
(2) (1907) 38 Can. S.C.R. 511. (4) [19091 A.C. 624.
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1945 appeal lies from the High Court to the Court of Appeal in Ontario in
-- the case of railway awards: see Birely v. Toronto, Hamilton and Buffalo

THE KING Railway Co. (1).

NoRTHum- The Supreme Court in the present case appear to think that this
BERLAND view is right. It is, however, objected that, if the appellant has the
FERRIES option of going either to the High Court or the Court of Appeal, and

LTD. if the Supreme Court is right in holding that no appeal lies from the

Kellock J. High Court to the Supreme Court, an appellant has the power of shutting
- out any further appeal at his own will and pleasure. No doubt that

privilege, whether it be a benefit to the litigants or a calamity, is some-
what anomalous, but it does not seem to their Lordships that the anomaly
is so great or so startling as to make it necessary or permissible to confine
the expression "superior court" to the Court of Appeal.

The basis for that part of Lord Macnaghten's judgment,
which I have quoted, would appear to be that under the
Dominion Railway Act, which provided for an appeal
from the award, either to the High Court or to the Court
of Appeal, at the option of the appellant, there was no
provision for a further appeal from either Court, and that
it was within the power of an appellant, by taking an
appeal to the High Court, to shut off any further appeal,
which he could not do if his appeal were taken to the Court
of Appeal, as other Dominion legislation, namely the
Supreme and Exchequer Courts Act, R.S.C. 1886, chapter
135, provided for an appeal from the Court of Appeal.
At page 631, Lord Macnaghten said:
* * * except in certain specified cases within which the present case does
not come, an appeal to the Supreme Court lies only from the Court of
Appeal.

This was the view expressed by Osler, J.A., in Birely v.
Toronto, Hamilton and Buffalo Railway Co. (2), and this
would appear to be the view prevailing after the decision
in the James Bay case (supra), as in Ruddy v. Toronto
Eastern Railway Co. (3) an appeal from an award under
the Dominion Railway Act was taken to the Appellate
Division of the Supreme Court of Ontario and an appeal
from the judgment of that Court was entertained without
objection by this Court. Similarly, in Standard Fuel Co.
v. Toronto Terminals Railway Co. (4), an appeal from an
award was taken to the Court of Appeal in Ontario and a
further appeal was had directly to the Privy Council.

In Sun Life Assur. Co. v. Superintendent of Insurance
(5), the majority of the Court, in considering section 82

(1) (1898) 25 Ontario Appeal (3) (1917) 33 D.L.R. 193.
Reports 88. (4) [19351 3 D.L.R. 657.

(2) (1898) 25 Ont. A.R. 88, at 90. (5) [1930] S.C.R. 612.
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of the Exchequer Court Act, considered it legitimate to 1945

refer to the definition of "judicial proceeding" in section 2 THE KINa
(e) of the Supreme Court Act as indicating "the class of V.NORTRUM-
matters which Parliament thought should be excluded from BERLAND

the appellate jurisdiction of" this Court, and they held LTD.

that the Exchequer Court was curia designata. On appeal
to the Privy Council (1) the objection to the jurisdiction J

was given up and the appeal was heard and disposed of.

I do not think that there is any question but that the
proceeding in the Exchequer Court in the case at bar was a
judicial proceeding within the definition applied in the
above case to section 82 of the Exchequer Court Act, nor
that the judgment of Angers J. is a "judgment" within the
meaning of that section. Accordingly, I think that the
combined effect of that section and section 44 of the
Supreme Court Act is to authorize an appeal to this Court.
Section 7 of the War Measures Act, in my opinion, vests
jurisdiction in the Exchequer Court within the meaning
of section 82, conditional only upon the exercise by the
Minister of the power of reference given him by the War
Measures Act.

Turning to the merits, the first question for determina-
tion is as to the meaning of the phrase "the value of the
vessel" as used in section 5 of The Compensation (Defence)
Act, 1940. It is to be observed that the same language
appears in clause (d) of subsection (1) of section 4, and
that, although by.subsection (6) of that section the expres-
sion "total loss" is to have the same meaning as it has for
the purposes of the law relating to insurance, the Statute
does not define the phrase "the value of the vessel".

The learned trial judge took the view that the prin-
ciples applicable are those which have been applied in
fixing compensation under section 23 of the Expropria-
tion Act, R.S.C. 1927, chapter 64. Whatevei' may be the
position under the Expropriation Act, it is erroneous, in
my opinion, to apply the principles applicable under
that Act, to a case arising under The Compensation
(Defence) Act, 1940, the provisions of which are not the
same but narrower in scope.

(1) [19311 4 D.L.R. 43.
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1945 The comprehensive nature of the language used in the
THE KING Expropriation Act is referred to by Maclean J., in Federal

v. District Commission v. Dagenais (1), where he says thatNORTHUM-
BERLAND the
FERRIEs

L compensation money" does not appear to be limited by the statute to
the "value" of the lands taken, in fact, I think, the word "value" is not

Kellock J. once mentioned in the Act. The "compensation money", it seems to me,
- is to be the equivalent of the loss which the owner has suffered for any

land "taken", and is not to be ascertained only by considering the "value"
of the land.

In Cedars Rapids Manufacturing and Power Company
v. Lacoste (2), Lord Dunedin, in delivering the judg-
ment of the Privy Council, at page 576, approved of
the judgments of Vaughan Williams and Fletcher
Moulton L.JJ., in the case of In Re Lucas and Chester-
field Gas and Water Board (3), in which judgments the
principles applicable in determining the value to the
owner of land compulsorily taken are laid down. Where
the value of the thing taken, whether it be land or other
property, is being determined without regard to the ques-
tion of damages suffered by the owner, over and above
the value of the thing taken, as in the case at bar, the
matter is governed, in my opinion, by those principles.
The owner is entitled to the "value to him" of the property
taken, as it existed at the date of the taking. There
must be taken into consideration all advantages, present
or future, which it possesses for other possible purchasers
as well as for the owner himself, but there is to be excluded
from consideration any special value to the person exercis-
ing the power of compulsory taking where that value exists
only for him in connection with the scheme for which the
property is taken. I am not intending to do anything
more than to epitomize what is found in the authorities to
which I have referred, as I understand them. Lord Moul-
ton., in delivering the judgment of the Judicial Committee
in Pastoral Finance Association v. The Minister (4),
summed up the matter in this way:

Probably the most practical form in which the matter can be put is
that they [the owners] were entitled to that which a prudent man in
their position would have been willing to give for the land sooner than
fail to obtain it.

(1) [19351 Ex. C. R. 25, at 33. (3) [19091 1 K.B. 16.
(2) [19141 A.C. 569. (4) [19141 A.C. 1083 at 1088.
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The Statute there in question was the Statute of New 1945
South Wales (No. 26 of 1900, section 117) which provided THE KiN

as the* basis for assessment "the value" of the land being .-
NORTHUM-

acquired. The section also dealt with damage caused by BERLAND
FERRIESseverance, but that question did not arise in the case LER.

before the Board. Reference may also be made to Lake -

Erie and Northern Ry. Co. v. Schooley (1).
With respect then to the Seaborn, this ship was acquired

by the respondent on the 14th of July, 1939, and it was
requisitioned by the Crown on the 4th of September
following. The Crown retained possession for a period not
disclosed by the evidence, when the ship was then returned
to its owners, with the intimation that it would be sooner
or later again required. Subsequently, on the 2nd of
December, 1939, the ship was requisitioned and its pos-
session was retained until the acquisition of the title by
the Crown on the 1st of March, 1941. The ship was built
as a private yacht and at the time of its purchase by the
respondent, had been out of commission for a few years,
although it had been well taken care of. On its purchase,
the respondent had done some refitting for the purpose of
converting it for use as a ferry boat, the respondent at
that time being the owner of a franchise expiring Novem-
ber 30th, 1943, for the operation of a ferry between Wood
Island, Prince Edward Island, and Caribou, Nova Scotia.
Although the franchise agreement called for the operation
of this ferry from the 1st of May, 1939, the respondent
had not operated the ferry and did not do so until
sometime in 1941.

The respondent paid $30,000 in cash for the ship and
in addition had issued $25,000 par value second mortgage
bonds and 500 shares of its capital stock of no par value at
$50 per share, there being in addition to these shares only
three other outstanding shares issued for qualifying pur-
poses. According to the evidence of the president of the
respondent company "Miss Morrison, or whoever was the
American party to the deal, agreed to give the boat" and
accept the bonds and the shares "as protecting her until
such time as funds were available". Later, the bonds and
shares were acquired by an interested group for $25,000.
The prospectus of the company filed with the Registrar of

(1) (1916) 53 Can. S.C.R. 416.
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1945 Joint Stock Companies for the Province of Nova Scotia
THE KiNo on May 1st, 1940, states that the Seaborn was purchased

V. from Miss Morrison, who acted as agent for Mr. W. N.NORTHUM-
IBERIAND MacDonald of Sydney, Nova Scotia. The same document

L" also states that "Mr. W. N. MacDonald, who negotiated
Kell-ck J the transaction [which refers to another ship, the Sankaty]

- has declared that he realized a gross profit of $15,000 in
the purchase of the Charles A. Dunning [the Seaborn],
out of which he paid his own expenses". Mr. MacDonald
appears as the largest single shareholder and largest holder
of second mortgage bonds of the company.

The American owner of the ship then sold it for $40,000
American funds. There is no difficulty on this evidence in
concluding that the shares and second mortgage bonds
issued in connection with the purchase of the ship did not,
at that time, exceed $25,000 in value. It was stated by
the president of the respondent company in evidence that
each of the directors received a first mortgage bond of the
company for their first year's services. The company was
incorporated on the 10th of January, 1939. He went on
to say that this bond, at the time, was not saleable and
"perhaps not worth anything." A fortiori, neither the
second mortgage bonds nor the shares could have differed
much in value. The only asset of the company in Septem-
ber, 1939, was the Seaborn and the ferry franchise. This
latter item does not appear in the balance sheet of the
company of December 31st, 1939, and was of uncertain
value, as the service had not been commenced. The sub-
sidy payable by the Crown under the franchise amounted
to $28,000, but under the provisions of the deed of trust
securing the first mortgage bonds of $110,000, the subsidy
was to be applied in paying the interest on outstanding
bonds and the principal of maturing bonds.

The Seaborn underwent some refitting at New London
for the purpose of making the ship fit for the voyage to
Halifax and the expenditure under this head was $2,397.02.
Fuel for the trip cost an additional $500. Apart from work
done at Halifax for the purpose of reconverting the ship
from a yacht to a ferry, the cost of which was $2,303.09,
the expense applicable to this ship including maintenance
to the end of 1939 was $13,264.63, against which must be
set $500 realized on the sale of one of the ship's launches.
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The total of these items, $79,567.72 plus exchange on 1945

$55,000, represents the full expenditure in connection with TE KNG

the ship, up until the time of its second requisition by the *.
Crown in December, 1939. BERLAND

The learned trial judge finds that the cost of the ship m
was $98,833.67, although at another place in his judgment, KellockT.
he states the amount as $93,264.63. In arriving at the -

higher figure, he takes the price of the ship as $80,000 and
the cost of overhauling, bringing her to Halifax and main-
tenance until she was requisitioned at $16,651.94, to which
he adds the cost of reconversion, $2,181.73. This last
item is a duplication, as it is already included in the
amount of $16,651.94. Exhibit "G", a letter written by
the respondent company to the Director of Shipbuilding
dated the 10th of May, 1940, shows that the $16,651.94
is made up as follows: $13,264.63-representing "main-
tenance and other expenses directly applicable to the boat,
including cost of bringing it to Halifax"; $2,303.09-"most
of which is represented by the bill presented by the Halifax
Shipyards Limited. for overhauling after arrival at Hali-
fax"; $1,084.22-"expenses of the company for the period
January 1st, 1940 to May 2nd, 1940 . . . a large part of
which represents interest on borrowed money required to
help finance the company".

Not only, therefore, must the item of $2,181.73 be de-
ducted from the figure used by the learned trial judge,
but also the item of $1,084.22, as this represents expenses
after the 1st of January, 1940, when the ship~ was under
requisition to the Government and earning hire. There
must also be deducted $500 for the sale of the launch, as
well as the difference between the purchase price of the
ship in American funds and the $80,000 figure accepted
in full by the trial judge.

Evidence was given casting doubt upon the suitability
of the ship for reconversion as a ferry, owing to the fact
that when converted to carry cars and trucks, its stability
would be affected. The learned trial judge, in his reasons
for judgment, refers to the "possible lack of stability of
the Seaborn if converted into a ferry boat" and says "from
the evidence adduced I am inclined to think that the
Seaborn was not the right kind of vessel to use for the

37264-1
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1945 carrying of trucks and automobiles, at least to carry the
THN quantity which she was expected to carry". According to

v' the president of the respondent company, when the com-
BERLAND pany on the 12th of December, 1939, acquired the Sankaty,
FEES the respondent was agreeable to making a sale of the

-Seaborn.Kellock J ebon
SJ.The respondent called two experts, Jagle and Strang,

each of whom placed a value of $175,000 on the ship as of
September, 1939. Jagle gave no explanation as to the
basis of his figure which he called an "appraised" value.
This often means reconstruction cost less depreciation. It
may have other meanings and the witness did not explain
his meaning. There is nothing to indicate that the phrase
was used to express the opinion of the witness as to the
value of the vessel on the basis of the principles already
referred to. In my opinion, such evidence is valueless.
Strang said that in arriving at his figure, he did not calcu-
late the amount by any method known to appraisers of
vessels. He said his figure was based on the sale of two
similar vessels, though of slightly different size, but he
paid no attention to the fact that the ship was a yacht.
le did not have in mind in any way the value of the ship

for the purposes of a ferry, but he valued it "just as a ves-
sel, without reference to any particular trade." He described
his value as an "actual value" and said that he did not
know the current prices in 1939, particularly in the case
of yachts. It is evident, therefore, that the two similar
vessels, to which he had already referred in his evidence,
were not yachts. He went on to say that in 1939 the
"market value" would be higher than the "actual value"
because the owner of a vessel has to make a profit and the
profit would have to be added to what he called the "actual
value". This profit he described as 10 per cent, but he
went on to say that if one knew the "market value" in
1939, the "actual value" could not be arrived at by deduct-
ing this profit. He also said that the "actual value" might
be higher or lower than the "theoretical" sum which he
called "market value". It is impossible, in my judgment,
intelligently to place any value upon this evidence.

The Crown paid to the respondent in respect of the
acquisition of the title to the Seaborn, the sum of
$92,764.63, being the amount of the valuation made in
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respect of this ship by an Advisory Board. It does not 1945
appear what evidence the Board had before it when THE KINo
this amount was arrived at, although it appears that this N *
amount is the book value of the ship as it appears in BERLAND

the books of the respondent company. As already pointed FERRD.
out, the learned trial judge erred in his determination of Kellock J.
the principle to be applied in assessing value under the
provisions of section 5 of the Compensation (Defence)
Act. Applying the principles to which I have referred,
I am of opinion that there is no evidence which enabled
the learned trial judge consistently with those principles
to assess the value of the Seaborn at any amount beyond
the amount paid by the Crown. It is not necessary to
consider whether, consistently with those principles, the
value should be determined at any lesser amount, as there
is no complaint by the Crown except with respect to
the excesses over and above the amount paid.

With regard to the Sankaty, this ship was purchased
by the respondent on the 12th of December, 1939. At
that time, she was an old boat, having been built in 1911.
The purchase price was approximately $5,000. The ship
being unseaworthy, it was necessary largely to rebuild her
and some $6,300 was expended in rendering her capable
of proceeding to Halifax. In Halifax, an additional sum
of approximately $54,000 was spent upon her in the ship-
yards there, and approximately $2,500 in materials was
supplied to employees of the respondent, who were also
working upon her. The total expenditures up to the time
the ship was requisitioned by the Crown on the 17th of
June, 1940, according to the evidence, was approximately
$67,800, there being still some $20,000 required to com-
plete the work. Ultimately, the title to the Sankaty was
acquired by the Crown on the 1st of March, 1941. Accord-
ing to the evidence of the secretary of the respondent
company, it was as a result of both of these ships having
been requisitioned that the respondent company decided
to purchase another ship then known as the Erie Isle
but whose name was changed on purchase to the Prince
Nova. The cost of Prince Nova, which was a smaller
ship than the Sankaty, was $92,000.

37264-li
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1945 In connection with the Sankaty, the learned trial judge,
THE MN basing himself on the view that the principle applicable

V* in cases arising under the Expropriation Act was equally
BERLAND applicable under the Compensation (Defence) Act, held
FEE that the doctrine of reinstatement applied and fixed theLTD.

- Jamount at $205,000. Reinstatement is not limited to the
o Jvalue of the property taken, but involves the substitution

of other property and a consideration of its value or cost.
It is applicable in cases where the principle restitutio in
integrum governs, but it is quite inapplicable to cases such
as the case at bar, for that principle is excluded by the
terms of the governing Statute which confines the tri-
bunal assessing compensation to a consideration of the
value of particular property, without regard to other
property which may be necessary to place the person
whose property is taken in the same position in which he
was immediately prior to the exercise of the compulsory
powers. It may well be doubted whether the principle
of reinstatement could in any event have any applica-
tion to the case at bar, depending as it does for its appli-
cation, in any given case, upon the existence of circum-
stances under which the obtaining of substitute property
was made necessary by the forcible taking and the course
followed in obtaining that property was reasonable:
A & B Taxis, Limited v. Secretary of State for Air (1).
It has not been shown in evidence that the purchase of
the Prince Nova was rendered necessary by the acquisi-
tion of the title to the Sankaty. The exact date of the
purchase of the Prince Nova is not established, although
it appears to have been sometime in the early part of
1941. The Sankaty was then, and had been since June
17th of the previous year, under requisition and it is
expressly stated by the witness McKay, the secretary
of the respondent company, that it was as a result of the
requisitioning of the Sankaty and the Seaborn that the
decision to purchase the Prince Nova was made. It is
not necessary to decide this point, however, as in my
opinion, for the reasons mentioned, the doctrine of rein-
statement has no application. I do not find it possible
on the evidence to arrive at the proper value of the
Sankaty, as, in my opinion, the evidence was not directed
in accordance with the pertinent principles.

(1) [19221 2 K.B. 328.
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The appeal should, therefore, be allowed and the case 1945

remitted to the Exchequer Court to determine- the value THE KN
of the Sankaty in accordance with the principles referred U-

NORTHUM-
to, but the compensation allowed in respect of the Seaborn BERLAND

should be reduced to $92,764.63. The appellant should FERD.
have the costs of the appeal. The costs of the former trial K k J.

should be in the discretion of the Judge presiding at the
new trial, who will have regard to the fact that the appel-
lant has succeeded throughout with respect to the Seaborn.

Estey J.-I agree in the conclusion of my brothers Rand
and Kellock.

Motion to quash dismissed with costs.

Appeal allowed with costs.

Solicitors for the appellant: Burchell, Smith, Parker &
Fogo.

Solicitor for the respondent: George J. Tweedy.

DAME T. BALTHAZAR (PLAINTIFF)... APPELLANT; 1945

AND *May 17

ROSARIO DROUIN (DEFENDANT) ..... . RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Appeal-Jurisdiction-Conservatory attachment not accompanied with a
principal demand for pecuniary condemnation-Judgment, dismissing
action, affirmed by appellate court-No amount or value in contro-
versy in the appeal-Supreme Court Act, s. 39.

The appellant's action was dismissed by the trial judge, on the ground
inter alia that the conservatory attachment taken out by her was
not accompanied with a principal demand for a pecuniary condem-
nation and that such a proceeding was a provisional remedy which
cannot be taken out by itself without a claim, which is made the
object of the principal demand. The judgment was affirmed by the
appellate court and the plaintiff appealed to this Court.

Held that this Court has no jurisdiction to hear the appeal.-The move-
ables, on which the conservatory attachment was intended to be
executed, even if they were of a value exceeding $2,000, are not in

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau and
Rand JJ.
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1945 controversy in this appeal. The only matter in controversy is whether
the Courts below rightly decided that a conservatory attachment is

BALTHAZAR only an accessory procedure, which cannot be taken out alone; and
V.

DfoUIN such right is not appreciable in money. Gatineau Power Company
- v. Cross ([19291 S.C.R. 35) foll.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec, affirming the
judgment of the Superior Court, Archambault J. and
dismissing a conservatory attachment taken out by the
appellant on moveables in possession of the respondent.

Aime Geoffrion K.C. for the appellant.

Hector Langlois for the respondent.

The judgment of the Court was delivered by

THE CHIEF JUSTICE.-The appellant's action contains
only the following conclusions:-

Pourquoi la demanderesse conclut A ce que par jugement h intervenir
il soit dit et d~clar6: Que les effets et meubles meublants qui sont encore
dans I'6picerie portant le N" 8071 de la rue St-Denis et qui sont men-
tionn6s dans la d6claration, soient mis sous ]a garde de Is justice; A ce
que la saisie conservatoire faite en cette cause soit d6clar6e bonne et
valable et h ce que le d6fendeur soit condamn6 aux fins des pr~sentes. La
demanderesse se riservant de prendre toutes conclusions ultirieures.

The action was dismissed by the Superior Court on the
ground, amongst others, that the conservatory attach-
ment is a provisional remedy and only a proceeding acces-
sory to a principal demand based on a debt which is
exigible, and that such a proceeding cannot be taken out
by itself without a claim, which is made the object of the
principal demand. That judgment was affirmed by the
majority of the judges of the Court of King's Bench
(Appeal Side), mainly on that ground.

The appellant now brings the case to this Court with-
out special leave from the Court of King's Bench (Appeal
Side).

It is apparent that, on the fAce of the conclusions, there
is no amount or value in controversy in the appeal in
accordance with the requirement of section 39 of the
Supreme Court Act, and, therefore, there exists no foun-
dation for the jurisdiction of this Court as of right.
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The appellant accompanied his inscription in appeal 1945

with an affidavit to the effect that the moveables, on which BALTHAZAR

the conservatory attachment was intended to be executed, DROUIN
were of a value of at least $2,500; but the moveables them- Rhi1-AC.J.
selves, or their value, are not in controversy in this appeal.
The only matter in controversy is whether the Courts
below rightly decided that the appellant's proceedings
could not be maintained in view of the fact that they were
not accompanied with a principal demand for a pecuniary
condemnation, or, in other words, that a conservatory
attachment is only an accessory procedure, which cannot
be taken out alone and without an accompanying prin-
cipal demand. Such right is not appreciable in money
(Gatineau Power Company v. Cross) (1).

Mr. Geoffrion, for the appellant, pointed to the fact
that the respondent, whose effects had been seized, had the
effects restored to him by giving the seizing officer, who
was bound to accept them,. good and sufficient sureties,
who justify under oath to the amount indorsed upon the
writ, with interest and costs, that he would satisfy the
judgment that may be rendered; and that the sureties so
given swore to an individual amount of $2,500, or a total
of $5,000. This was done under article 938 of the Code of
Civil Procedure; and he claimed that the sureties so given
took the place of the effects that had been seized and that,
accordingly, they fixed -the amount or value in controversy
in the appeal. We cannot accede to this ingenious argu-
ment. The total amount for which security was given is
no more at stake in the present litigation than the goods
themselves which it replaced in the eyes of the law.

The question at issue still remains whether the appellant
was entitled to bring out a conservatory attachment with-
out any principal demand and whether the two Courts
below were right in holding that he was not. There is no
amount or value in this matter and, as the appellant did
not obtain, from the highest court of final resort having
jurisdiction in the province of Quebec, a special leave to
appeal from the judgment, the reversal of which he is now
seeking, he has not succeeded in convincing us that we
had jurisdiction to hear the appeal.

(1) [1929] S.C.R. 35.
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1945 The point was not raised by the respondent and ordin-
BALTH arily under such circumstances the respondent would be

DVOWN entitled to the costs of a motion to quash. In some cases
-. even, under similar conditions, the respondent was alto-

gether denied any costs against the appellant. In the cir-
cumstances, however, the Court thought that the ques-
tion of jurisdiction could not be disposed of without going
into the merits of the case and, accordingly, decided that
counsel on both sides should be heard on the whole case.
In view of this, we think the respondent here should be
allowed all his costs of the appeal. The present decision,
of course, does not involve the approval or disapproval of
the judgments of the Courts below on the merits.

The appeal should be quashed with costs as aforesaid.

Appeal quashed with costs.

Solicitor for the appellant: Edgar Lalibertg.

Solicitor for the respondent: Hector Langlois.

1945 ERNEST FISET (DEFENDANT) ........ ... APPELLANT;

*May 14 AND
*June 4 DONAT MORIN (PLAINTIFF) ......... .. RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Appeal--Jurisdiction-Judgment by appellate court quashing appeal-
Pledge in money given in place of regular security-Not furnished
in conformity with article 1215a C.C.P.-No amount or value in con-
troversy-Supreme Court Act, section 39.

Proceedings in appeal brought by the appellant were quashed by the
appellate court on the ground that the security given by him was
irregular and illegal, because he had furnished, in lieu of the regular
security required by article 1214 C.C.P., a pledge consisting of a sum
of money which was not in conformity with the provisions of article
1215a of that code. The appellant appealed to this Court.

Held that there is no jurisdiction in this Court to entertain the appeal.
-There is no amount or value in controversy in the appeal in accord-
ance with the requirement of section 39 of the Supreme Court Act.

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau and
Rand JJ.
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MOTION to quash for want of jurisdiction an appeal 1945

from a decision of the Court of King's Bench, appeal side, H-Sr
province of Quebec, quashing an appeal to that Court for M.
failure by the appellant to give security in conformity with -

the provisions of the Civil Code of Procedure.

Antoine Rivard K.C. for the motion.

Valmore Bienvenue K.C. contra.

The Court:-
L'appelant a inscrit cette cause en appel devant la Cour

Supreme du Canada d'un jugement rendu par la Cour du
Banc du Roi, division d'appel de la province de Qu6bec,
rejetant son appel devant cette dernibre Cour sur le motif
que le cautionnement fourni par l'appelant, A l'appui de
son inscription en Cour du Bane du Roi, 6tait irr6gulier et
ill6gal, en ce qu'il avait sans droit substitu6 au cautionne-
ment qu'exige la loi un d6p~t h faire en argent.

La Cour du Banc du Roi a d6cid6 que ce n'est que par
exception qu'il peut 6tre dirog6 aux dispositions de l'article
1214 du code de proc6dure civile, en suivant les exigences
de Particle 1215a de ce code, h savoir:
que le montant du gage en argent doit 6tre fix6 par un juge de la Cour
du Banc du Roi ou de la Cour Sup6rieure,

ce qui n'a pas 6t6 fait dans le cas actuel.
En 1'espce, la Cour du Banc du Roi s'est bas~e sur sa

propre d6cision re: Furois v. Cossette (1).
Dans cette affaire de Furois (1), la Cour du Bane du

Roi avait d6clar6 que le d6p6t d'un montant en argent
pour tenir lieu de cautionnement en appel, lorsque le
montant n'a pas 6t6 au pr6alable fix6 par un juge de la
Cour du Bane du Roi ou un juge de la Cour Sup6rieure,
doit 6tre tenu pour nul et inexistant, sauf les cas oh
1'irr6gularit6 aurait 6t commise de bonne foi et que, tel
que fourni, ce gage serait par ailleurs substantiellement
suffisant.

Nous n'avons pas h nous prononcer sur la valeur de
cette d~cision de la Cour du Banc du Roi; nous n'avons
qu'A d6cider si la Cour Supreme du Canada a juridiction,
sans permission spiciale, pour connaltre d'un appel au
m~rite en pareil cas.

(1) Q.R. [19431 R..B. 239.
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1945 L'appelant a fait valoir que lorsqu'il s'est pr6sent6 de-
FSET vant le Protonotaire de la Cour Sup6rieure h Montmagny,

V. dans le but de fournir cautionnement A l'appui de son
- appel A la Cour du Banc du Roi, il avait donn6 avis que,

au lieu du cautionnement mentionn6 dans Particle 1214
du code de proc6dure, il donnerait, en nantissement, un
gage suffisant en une somme d'argent au montant de
$3,600.00.

Devant le Protonotaire, le procureur de 'intim6 ne s'6tait
object6 qu'au montant pour lequel avis avait 6t6 donn6,
sans s'opposer A ce que le cautionnement prenne la forme
d'un gage en argent.

II a alors pritendu que le montant devrait 6tre de
$3,900.00, sur quoi le Protonotaire d6cida qu'il serait suffi-
sant de d6poser $3,700.00.

C'est A la suite de cette d6cision du Protonotaire que
1'intim6 fit motion pour faire d6clarer le cautionnement
ill6gal, irrigulier et insuffisant, et pour demander que l'appel
soit en consequence rejet6 avec d6pens.

Cette motion de l'intim6 fut accord6e en entier par la
Cour du Banc du Roi, et c'est ce jugement que l'appelant
pr6tend maintenant porter en appel devant cette Cour.

L'appelant a invoqu6 P'article 33 du code de proc6dure
qui, lorsqu'il n'y a pas de juge comp6tent A connaitre d'une
matibre au chef-lieu d'un district, permet au Protonotaire
d'en remplir les fonctions dans le cas de n6cessit6 6vidente,
ou lorsque, h raison du dilai, un droit pourrait autrement
se perdre ou 6tre en danger.

En pareil cas, l'ordonnance ou le jugement rendu par le
Protonotaire peut 6tre revis6 par le tribunal, A la s6ance
suivante, ou par un juge de la Cour Sup6rieure pr&sent
ensuite dans le district, pourvu que la partie qui se pr6-
tend lisAe produise, sous trois jours, au greffe, une excep-
tion 6nongant les motifs pour lesquels la revision est de-
mandie.

La decision du tribunal ou du juge, annulant 1'ordon-
nance ou le jugement du Protonotaire, remet alors les
choses dans le mime 6tat qu'elles auraient t6 si l'ordon-
nance ou jugement n'avait pas 6t6 rendu.
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Cet argument a 4t6 soumis par I'appelant h la Cour du 1945

Banc du Roi lors de Paudition de la motion de 'intim6, am
pour rejet de l'appel devant cette Cour, par suite de l'irr6- V.&
gularit6 du cautionnement qui 6tait alors invoquee; mais -

le jugement sur la motion n'en parle pas, et nous devons
en conclure que la Cour du Banc du Roi a 6t6 d'avis que
cet argument ne pouvait sauver la proc6dure adopt~e par
I'appelant.

A tout 6v6nement, cette question ne pouvait 6tre dis-
cutie devant nous que si nous avions juridiction pour en-
tendre 1'appel au mrite.

L'objection fatale, h l'Fgard de 1'exercice de notre juri-
diction en cette mati&re, est qu'il n'y a, dans cet appel,
aucun montant ou valeur en contestation.

Les restrictions de cette Cour sont clairement d6finies
par Particle 39 de la Loi de la Cour Supreme. II faut que
la somme ou la valeur de l'affaire en litige dans l'appel
d6passe $2,000.00, ou il faut qu'une permission sp6ciale
d'appel ait ti obtenue de la plus haute Cour de dernier
ressort ayant juridiction dans la province o~i les proc6dures
ont 6t6 institu6es originairement.

L'article 41 permet, en outre, h la Cour Supreme d'accor-
der cette permission dans certains cas sp6ciaux enum6r6s
dans cet article.

L'appel actuel ne. pr6sente aucun de ces cas speciaux;
et d'ailleurs, permission sp~ciale d'appel n'y a 6t6 accor-
d6e, ni par la plus haute cour de dernier ressort de la
province, ni par notre Cour.

La seule cause de juridiction qui subsiste, c'est done que
la somme ou la valeur de 1'affaire en litige dans l'appel d6-
passe $2,000.00.

Or il est 6vident que cette dernibre condition n'existe pas.

Tout ce qui est en litige ici et tout ce que nous pourrions
accorder par le jugement que nous serions appel6s A rendre,
c'est que la Cour du Banc du Roi en Appel a eu tort de
d6cider que le cautionnement, en l'espkee, 6tait irr6gulier,
ill6gal et nul; que,. cons6quemment, Pappel n'aurait pas
dcfi tre rejeti sur ce motif; et que le dossier doit done 6tre
retourn6 h la Cour du Bane du Roi, pour qu'il y soit pr6-
c6d6 h l'audition sur le m6rite de la cause.
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1945 Un cas h peu pris semblable s'est pr~sent6 devant cette
ISET Cour, dans la *cause de Tremblay v. Duke-Price Power Co.

V.
MORIN (1). Lh, aucun cautionnement n'avait 6 fourni dans les

- d6lais prescrits (article 1213 C.P.C.) et 1'intin avait
obtenu, du Protonotaire de la Cour Supdrieure, un certi-
ficat du difaut de l'appelant de fournir tel cautionne-
ment.

Il s'ensuivit que, en vertu de l'article 1213 du code de
proc6dure, l'inscription en appel 6tait cens6e d6sert6e, sauf
recours; et, par le jugement qui nous 6tait soumis, l'inscrip-
tion en appel avait 6t6 d6clarie d6sert6e, et une requ~te de
I'intim6 pour rejet d'appel avait t6 accord6e avec d6pens.

Cette Cour fit alors remarquer que la question de savoir
si le montant ou la valeur de l'affaire en litige dans l'appel
d6passe $2,000.00 dependait non pas de la demande con-
tenue dans l'action, mais de ce qui pouvait faire l'objet de
la contestation dans 1'appel projet6, (Dreifus v. Royds (2);
Jack v. Cranston (3) ). Elle ajouta que, dans cet appel de
Tremblay (4), la seule affaire en litige 6tait la question de
savoir si la Cour du Banc du Roi avait correctement jug6
que les proc6dures de l'appelant devaient 8tre tenues pour
avoir 6t6 ddserties, A raison des articles du code de pro-
c6dure civile.

II fut alors d6cid6 que cette question 6tait vraiment
r6gl6e par l'arrat re Gatineau Power Company v. Freeman
Cross (5).

Dans la cause de Gatineau Power Company (5) la ques-
tion en litige consistait dans le droit d'appel h la Cour du
Banc du Roi, et il fut jug6 que " such right was not appre-
ciable in money ". La Cour ajouta que re Tremblay v.
Duke-Price Power Co. (4) le seul point A decider 6tait la
r6gularit6 des proc6dures adopt6es par l'appelant devant
la Cour du Banc du Roi; son droit d'appel n'6tait pas mis
en question; et que s'il 6tait encore dans les d6lais requis,
il n'6tait pas n6cessaire de produire une nouvelle inscrip-
tion, vu que ce recours lui 6tait sp6cialement r6serv6 par
Particle 1213 du code de proc6dure civile.

(1) [19331 S.C.R. 44. (4) [19331 S.C.R. 44.
(2) (1922) 64 Can. S.C.R. 346. (5) [1929] S.C.R. 35.
(3) [9291 S.C.R. 503.

524 [1945



SUPREME COURT OF CANADA

Donc, Tremblay, s'il 6tait maintenant priv6 des moyens 1945

pour poursuivre son appel efficacement, ne devait pas attri- FISET

buer cette situation au r6sultat direct du jugement dont il Mo R
voulait appeler, mais seulement h une consqence indi- -

recte et collatrale dans les circonstances particulibres ofi il
se trouvait. Bulger v. The Home Insurance Company (1).

Le jugement qui a 6t6 rendu dans la pr6sente cause est
bien un jugement final, puisque l'appel a 6t6 rejet6. Dans
ce sens, il pourrait 6tre assimil6 A la cause de Ripstein v.
Trower & Sons Limited (2), oii laction avait 6t6 rejet6e
sur une exception d6clinatoire. Dans cette cause, le de-
mandeur avait inscrit en appel devant cette Cour, sans
obtenir de permission sp6ciale d'appel.

Nous avons rejet6 une motion pour casser l'appel pour
d6faut de juridiction, en invoquant le motif que 1'action
elle-mime avait 6t6 renvoyde et que, par cons6quent, c'6tait
le droit mime du demandeur d'instituer et de poursuivre
son action qui 6tait en litige. (Voir ce que dit Lord Watson,
Dichkne v. City of Montreal (3).

Le jugement sur la motion pour rejet d'appel pour cause
de d6faut de juridiction dans 1'affaire de Ripstein, n'est pas
rapport6. Seul le jugement au m6rite se trouve au volume
des rapports de cette Cour de 1942, h la page 107. Comme
dans la pr6sente cause, il s'agissait d'un jugement final.
Mais, contrairement h l'affaire Ripstein, ici il n'y a pas
de montant en jeu. Il y a bien le jugement que cette Cour
a rendu dans l'affaire de British American Brewing Com-
pany Ltd., v. His Majesty the King (4), ohi juridiction a
6t6 admise h la suite d'un jugement rendu par la Cour
d'Echiquier du Canada, et rejetant une action alors que
l'avocat du p6titionnaire avait d'abord demand6 la remise
de la cause par suite de 1'absence de ses t6moins, que la
Cour avait refus6 cette remise et que, I'avocat du p6tition-
naire ayant alors d6clar6 qu'il n'6tait pas en 6tat d'offrir
de preuves, la Cour d'Echiquier du Canada avait alors
rendu le jugement en question.

A premibre vue, cet arr~t de notre Cour pourrait pa-
raitre pr6senter avec Pappel actuel certains points de simi-
lariti; mais, h y regarder de plus pris, 'on s'apergoit que

(1) [1927] S.C.R. 451, at 453. (3) [18941 A.C. 640, at 645.
(2) [1942] S.C.R. 107. (4) [19351 S.C.R. 568.
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1945 le motif du jugement de cette Cour dans l'affaire British
FISET American Brewing Company Ltd. (1) est v6ritablement

V.
MORIN que, aprbs tout, il s'agissait d'un cas oi le fardeau de la

- preuve incombait au p6titionnaire et oii la Cour d'Echiquier
du Canada; si6geant au procks, avait rejet6 la p6tition pour
le motif qu'il n'y avait devant elle aucune preuve justi-
fiant son maintien.

En plus, dans cette affaire de British American Brewing
Company Ltd. (1), 1'appel 6tait d'un jugement de la Cour
d'Echiquier du Canada, et le droit d'appel d6pendait de
l'interpritation de 1'article 82 de la Loi qui r6git cette
Cour.

Nous ne croyons pas qu'il faille assimiler un appel venant
de la Cour d'Echiquier du Canada h un appel venant de la
Cour du Banc du Roi de la province de Quebec, et ot nous
sommes appel6s A appliquer le code de proc6dure civile de
cette province.

Sur les questions qui se soulivent par suite de la motion
de l'intim6, en l'espice actuelle, il ne parait pas possible
de faire de distinction entre la prbsente situation et celle
qui s'offrait dans la cause de Tremblay v. Duke-Price Power
Co. (2) et nous devons suivre la direction qui a 6t6 donn6e
dans cette dernibre affaire.

La motion de 'intim6 pour casser l'appel doit done &tre
maintenue avec d6pens.

IN RE FRED STORGOFF

1944 Constitutional law-Criminal law-Habeas corpus-Conviction of applicant
under Criminal Code-Application for habeas corpus granted by

*Oct.13,16 a judge of British Columbia-Appeal by Attorney General to Appeal
1945 Court-Jurisdiction to hear appeal--Appeal Court reversing judg-

**Fe8. 6, 7, ment and ordering re-arrest-Provisions of section 6 of Appeal Court
**Apr. 24. Act of B.C. granting right to appeal-Inoperative if applicant convicted

- for a criminal offence under Criminal Code-Exclusive jurisdiction of
Federal Government to authorize such appeal-B.NA. Act, sections
91 (27) and 92 (18).

*PRESENT:-Rinfret C.J. and Kerwin, Taschereau, Rand JJ. and
Thorson J. ad hoc.

**PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau, Rand,
Kellock and Estey JJ.

(1) [1935] S.C.R. 568. (2) [19331 S.C.R. 44.
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The provisions of section 6 of the Court of Appeal Act of British Col- 1945
umbia (R.S.B.C. 1936, c. 57), granting a right to appeal to the Court
of Appeal in a habeas corpus matter are inoperative, if the applicant SIn re
for that writ is detained in custody by virtue of a conviction for a ____

criminal offence under the Criminal Code.-The Chief Justice dissent-
ing.

The Dominion Parliament has exclusive jurisdiction to authorize such
an appeal under section 91 (27) of the British North America Act,
1867 ("Criminal law * * *, including the Procedure in Criminal
Matters"); and a Provincial Legislature has no such power under
section 92 (13) of that Act ("Property and Civil Rights in the
Province").-The Chief Justice dissenting.

MOTION before Mr. Justice Hudson in Chambers for
the issue of a writ of habeas corpus ad subjiciendum referred
by him to the full court.

The applicant Storgoff was convicted by police magis-
trate Wood, in the city of Vancouver, on a charge of
"while nude being found in a public place", contrary to
section 205A of the Criminal Code. He was sentenced
to be imprisoned at hard labour in the British Columbia
Penitentiary for a period of three years.

On the 30th of June, 1944, Coady J., in the Supreme
Court of British Columbia (1), granted a motion for the
discharge and release from custody of Storgoff, made on
the return to a writ of habeas corpus which had pre-
viously issued. Storgoff was immediately freed from the
penitentiary and set at liberty.

On the 18th of July, 1944, the Court of Appeal for
British Columbia (2), on appeal by the Attorney Gen-
eral of that province, reversed the judgment of Coady J.
and ordered the re-arrest of Storgoff, whereupon he was
taken into custody under the judgment of the Court of
Appeal and returned to the New Westminster Peniten-
tiary.

Application was then made to Mr. Justice Hudson for
a writ of habeas corpus under sections 57 et seq. of the
Supreme Court Act, and the reference to the full court
was directed.

(1) (1944) 60 B.C. Rep. 464; [1944] 2 W.W.R., 509; 82 Can. Cr.
Cas. 111.

(2) (1944) 60 B.C. Rep. 464, at 468; [19441 3 W.W.R. 1; 82 Can.
Cr. Cas. 153; [19441 4 D.L.R. 445.
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1945 On the first hearing, after argument by counsel for the
In re applicant and for the Attorney General for British Col-

STORCOFF umbia, the application was adjourned to the next session
of the Court, and the applicant was ordered to notify the
Attorney General of Canada and the Attorneys General
of the provinces.

C. W. Hodgson for the applicant.

F. P. Varcoe K.C. and W. R. Jackett for the Attorney
General of Canada.

J. W. de B. Farris K.C. for the Attorney General for
British Columbia, (E. Pepler K.C. with him at the first
hearing).

THE CHIEF JUSTICE (dissenting).-This is a Reference
to the Full Court directed by Mr. Justice Hudson on the
1st day of October, 1944. On the 12th and 15th of October,
1944, the petition was partially heard by the Full Court. At
that time, one Fred Babakaiff joined with Storgoff in the
petition for habeas c6rpus, but the application was then
denied as far as he was concerned, when the following
judgment was delivered:-

"THE CHIEF JUsTIcE.-(Orally, for the Court) We will
dispose of the first part of this application, because we
do not think it should stand in the way.

We look upon the motion on behalf of the two appli-
cants as being divided and, so far as Babakaiff is con-
cerned, the application for a writ of habeas corpus is
denied. In our view, section 41 of the Penitentiary Act
must be read in conjunction with section 705 of the
Criminal Code and so read we have no doubt that the
magistrate had power to sentence the accused to three
yeard imprisonment in the penitentiary in accordance
with the provisions of section 205 (a) of the Code.

As to Storgoff, the application will be adjourned to the
next session of the Court. The applicant is to notify the
Attorney General of Canada and the Attorneys General
of the provinces. All parties will be at liberty to fyle
factums. It is understood that that part of the petition
will be heard de novo; otherwise the case will stand
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adjourned until the next term, to be first on the list. It 1945

is to be stated that the adjournment is by consent of In re
all parties.'> STORGOFF

The petitioner notified the Attorney General of Canada Rinfret C.J.

and the Attorneys General of the provinces, who were
given leave to fyle factums, and the petition was heard
de novo with respect to the part thereof which dealt with
the re-arrest of Storgoff by order of the Court of Appeal
for British Columbia after he had been discharged from
custody under habeas corpus proceedings in the Supreme
Court of British Columbia.

Fred Storgoff was convicted by H. S. Wood, Esquire,
K.C., a Police Magistrate, in and for the city of Van-
couver, on the 8th day of May, 1944, for that he:-

At the said City of Vancouver, on the 7th day of May, A.D., 1944,
while nude, was found in a public place, to wit, Stanley Park, in com-
pany with other persons.

He was sentenced to be imprisoned at hard labour in the
British Columbia Penitentiary for a period of three years.

The sentence was under section 205 (a) of the Criminal
Code, which in its relevant aspects reads as follows:-
every one is guilty of an offence and liable on summary conviction to
three years' imprisonment who, while nude, * * *

(b) is found in any public place whether alone or in company With
one or more other persons.

On the 30th of June, 1944, Coady J., in the Supreme
Court of British Columbia, granted a motion for the dis-
charge and release from custody of the said Storgoff made
on the return to a writ of habeas corpus which had pre-
viously issued. Storgoff was immediately freed from the
penitentiary and set at liberty.

On the 18th of July, 1944, the Court of Appeal for
British Columbia, on appeal by the Attorney General
of that province, reversed the judgment of Coady J. and
ordered the re-arrest of Storgoff, whereupon he was taken
into custody under the judgment of the Court of Appeal
and returned to the New Westminster Penitentiary.

Application was then made to Mr. Justice Hudson for
a writ of habeas corpus under sections 57 et seq. of the
Supreme Court Act, and the reference herein before men-
tioned was directed.

37264-2
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1945 The grounds urged for Storgoff's release were:-
In re (a) The commitment to British Columbia Peniten-

SORo" tiary was bad and in excess of the Magistrate's jurisdic-
Rinfret C.J. tion. (But as aforesaid, this Court ruled against the

application of Storgoff and Babakaiff on that ground.)

(b) The Court of Appeal for British Columbia lacked
jurisdiction to hear the Attorney General's appeal and
order Storgoff's re-arrest. The application of Storgoff is
now renewed but on this ground alone.

The issues arising -on the Reference may be stated as
follows:-

(1) Did the Court of Appeal for British Columbia have
jurisdiction to hear the appeal of the Attorney General of
British Columbia?

(2) Is the assumption that habeas corpus is always a
civil remedy, even.where release is sought from imprison-
ment based on a criminal charge, correct?

(3) Does the Court of Appeal Act of British Columbia
give appeals in habeas corpus matters generally or only
in civil matters of habeas corpus?

(4) Can the Court of Appeal Act give an appeal in
criminal matters of habeas corpus which arise under the
Criminal Code?

The whole contention of the petitioner, Fred Storgoff,
is that the Court of Appeal of British Columbia lacked
jurisdiction to hear the appeal of the Attorney General
for the province, and to order.his re-arrest once he had
been freed and set at liberty by order of Coady J., a judge
of the Supreme Court of British Columbia, on habeas
corpus proceedings.

Counsel for the petitioner stated that his contention
could not be more clearly epitomized than in the words
of McDonald C.J.B.C., in Ex Parte Lum Lin On (1):-

The Court of Appeal Act purports to give an appeal in habeas
corpus matters generally, but I think it is clear that the province can-
not give an appeal in criminal matters that arise under the Code. All
justifications that have been offered for holding that appeal lies in
habeas corpus proceedings have been based on the assumption that
habeas corpus is a civil remedy, even where release is sought from
imprisonment based on a criminal charge.

(1) [1943] 59 B.C. Rep. 106, at 108.
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The argument of the learned counsel for the petitioner 1945

was really based on the decision of the House of Lords Ie
in Amand v. Secretary of State for Home Affairs and "
Another (1). He contended that to hold habeas corpus is Rinfret C.J.
always a civil remedy is to differ from the House of Lords
in that case; and he added that where English law has
been settled by the House of Lords, and said English law
prevails in Canada, then the decision of the House of Lords
must be followed in Canada to the same extent as a deci-
sion of the Privy Council. For this principle counsel relied
on the case of Robins v. National Trust Co. Ltd. (2).

The province of British Columbia, before it joined the
Dominion of Canada in 1871, had adopted the laws of Eng-
land as of the year 1858, and it was, therefore, urged before
us that those laws prevailed in that province and the House
of Lords decision in the Amand case (1) was binding upon
this Court.

In the Amand case (1), Viscount Simon, L.C., at p.
383 stated:-

The House, therefore, has to decide the question whether the judg-
ment of the Divisional Court, refusing a writ of habeas corpus, was a
judgment in a "criminal cause or matter".

And at p. 385 the noble Lord added:-
This distinction between cases of habeas corpus in a criminal mat-

ter and cases when the matter is not criminal goes back very far. * * *

The distinction is noteworthy. * * *.
It is the nature and character of the proceeding in which habeas

corpus is sought which provide the test.

However, in that case the point which the House of
Lords had to decide was neither of the nature, nor of the
character, of the present proceedings. The issue was not
whether habeas corpus proceedings were in relation to a
criminal matter, but whether the antecedent cause or
matter was criminal. As stated by Lord Wright at p.
387:-

The cause or matter in question (under s. 31 (1) (a) of the Judi-
cature Act) was the application to the court to exercise its powers under
the Allied Forces Act, 1940 * * * It is in reference to the nature of
that proceeding that it must be determined whether there was an
order made in a criminal cause or matter. That was the matter of
substantive law.

(1) [19421 2 All E.R. 381; (2) [49271 1 W.W.R. 692;
[19431 A.C. 147. [19271 A.C. 515. -
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1945 The immediate point involved in the appeal was
In re whether or not the cause or matter of the application to

smGO" the Court was in a criminal cause or matter, because,
Rinfret C.J. according as it was, or was not, there laid an appeal to

the Court of Appeal in England, or no appeal laid. To
quote Lord Porter at p. 389 in that case:-

The question whether a right of appeal does or does not exist
is now governed by the Supreme Court of Judicature (Consolidation)
Act, 1925, e. 31 (1) (a). The wording is:-

"No appeal shall lie except as provided by the Criminal Appeal
Act, 1907, or this Act, from any judgment of the High Court in any
criminal cause or matter".

That being the question in issue before the House of
Lords, Lord Wright said, at p. 387:-

The words "cause or matter" are, in my opinion, apt to include any
form of proceeding. The word "matter" does not refer to the subject-
matter of the proceeding, but to the proceeding itself. It is introduced
in order to exclude any limited definition of the word "cause". In
the present case, the immediate proceeding in which the order was
made was not the cause or matter to which the section refers

(meaning s. 31 (1) (a) of the Judicature Act).
The cause or matter in question was the application to the court to
exercise its powers under the Allied Forces Act, 1940, and the Allied
Forces (Application of 23 Geo. V., c. 6) (No. 1) Order, 1940, and to
deliver the appellant to the Netherlands military authorities. It is in
reference to the nature of that proceeding that it must be determined
whether there was an order made in a criminal cause or matter. That
was the matter of substantive law. The writ of habeas corpus deals
with the machinery of justice, and is essentially a procedural writ, the
object of which is to enforce a legal right. The application for habeas
corpus may or may not be in a criminal cause or matter. The former
class of cases was dealt with in the Habeas Corpus Act, 1679; the re-
forms of procedure in the latter class had to wait until the 1816 Act.

And Lord Porter, at p. 389, added:-
Was then the application for the writ of habeas corpus in the

present case made in a criminal cause or matter? Certain principles
have been consistently followed in coming to a conclusion upon this
question. and are now, I think, too firmly established to be open to
challenge. One such principle is that mandamus may be asked for
either in a criminal or in a civil proceeding, and in any given case
it must be determined whether or not the proceeding is criminal. This
does not mean that the matter in order to be criminal must be crim-
inal throughout: it is enough if the proceeding in respect of which
mandamus is asked is criminal, e.g., the recovery of a poor rate is not
of itself a criminal matter, but its enforcement by magistrates by
warrant of distress is; and, if a case be stated by them as to their right
Eo to enforce it and that case is determined by the High Court, no
appeal lies (see Seaman v. Burley (1)). So, if the proceeding before

(1) [1896] 2 Q.B. 344.
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the magistrate was a criminal proceeding, the decision of the High 1945
Court upon a writ of prohibition is a decision in a criminal matter I .
whether the magistrate had jurisdiction or not. He purported to be In re
exercising criminal not civil jurisdiction, and the decision of the High -

Court was given in that matter (see per Viscount Cave in Re Clifford Rinfret C.J.
and O'Sullivan (1)).

As long ago as 1888 it was unsuccessfully argued in Ex parte Wood-
hall (2), that the decision to be in a criminal cause or matter must
deal with what was a crime by English law, and in the same case it
was contended in vain that an application for habeas corpus was a
separate proceeding from that which the magistrate dealt with in the
case brought before him. That case has been consistently approved
by the courts of this country and I think at least once by your Lord-
ships' House: see Provincial Cinematograph Theatres, Ltd. v. New-
castle-upon-Tyne (3). The proceeding from which the appeal is at-
tempted to be taken must be a step in a criminal proceeding, but it
need not itself of necessity end in a criminal.trial or punishment. It
is enough if it puts the person brought before the magistrate in jeopardy
of a criminal charge: see Ex Parte Pulbrook (4) and Rex v. Brixton
Prison (Governor), Ex. Parte Savarkar (5).

In the Woodhall case (6) referred to by Lord Porter,
it had been decided that no appeal laid from the refusal
of a habeas corpus by the High Court to a fugitive accused
of an extradition crime committed to prison with a view to
his surrender to a foreign state. And Lord Esher, M.R.,
there said at page 72:-

The words ("no appeal shall lie from any judgment of the said High
Court in any criminal cause or matter" in section 47 of the Judicature
Act, 1878) apply to any decision by way of judicial determination of
any question with regard to proceedings, the subject matter of which is
criminal at whatever stage it arises.

And Lindley, L.J. stated at p. 72:-
The object is to have the alleged criminal released from a prosecu-

tion for a criminal offence. If it is not a criminal case I do not know
what it is. In cases of habeas corpus for the custody of infants and
the like, there is jurisdiction, but in cases like this it is perfectly plain
that there is none.

The Woodhall case (2) came up for discussion before the
courts of the province of British Columbia. In 1925 it was
followed and an appeal on a writ of habeas corpus for the
release of an alleged criminal from a prosecution for a
criminal offence was rejected. But in 1938 that decision
was overruled.

(1) [19211 2 A.C. 570, at 579. (4) [18921 1 Q.B. 86.
(2) (1888) 20 Q.B.B. 832. (5) [19101 2 K.B. 1056.
(3) (1921) 90 L.J. K B. 1064. (6) (1888) 57 L.J. M.C. 71.
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1945 It was in 1920 that the Court of Appeal Act was
I e amended in British Columbia giving the right to appeal

STOR"" in habeas corpus proceedings in matters over which the
Rinfret C.J. legislature of that province had jurisdiction. The first

reported case is In re Wong Shee (1). McDonald C.J.A.,
at p. 148, said:-

The recent amendment of the Act, giving an appeal in a case
like the present, is an amendment to the civil laws of this province.
It has nothing to do with the criminal law or criminal procedure, and
hence the preliminary objection must be overruled.

Then in 1925 came the decision in Rex v. McAdam (2),
where it was held that an appeal from a refusal of a writ
of habeas corpus, arising out of a criminal matter, is a
criminal appeal, and falls within the heading Criminal
Law assigned to the Dominion by s. 91 of the B.N.A.
Act; and that, therefore, there was no right of appeal in
such a case as none is granted by the Criminal Code. The
Woodhall case (3) was applied. Martin, J.A., dissented
in a very lengthy and learned judgment.

But in 1938 the Court of Appeal for British Columbia
reversed its decision in Rex v. McAdam (2) in the case
of Ex parte Yuen Yick Jun (4). O'Halloran J.A. con-
curred in by the other two judges constituting the Court,
crystallized the ratio decidendi as follows p. 549:-

The remedy of habeas corpus is not to supplant the procedure in or
the trial of the issue in civil or criminal matters.

On the same page he quoted the language of Martin
J. of the Quebec Court of King's Bench in Rex v. Labrie
(5):-

The great object of the writ is the liberation of those who may be
imprisoned without sufficient cause and is the remedy which the law
gives for the enforcement of the civil right of personal liberty.

It is not a proceeding in the original criminal action or proceed-
ing. It is in the nature of a new suit brought by the respondents to.
enforce a civil right which he claims as against those who are holding-
him in custody.

Thus Martin J.A.'s dissenting opinion in Rex v. Mc-
Adam (2) was finally approved by the Court of Appeal
for British Columbia in the Yuen Yick Jun case (4).

(1) (1922) 31 B.C. Rep. 145. (3) (1888) 20 Q.B.D. 832; 57
(2) (1925) 44 Can. Cr. Cas. 155; L.J. N1.C. 71.

[1925] 4 D. L R. 33; 35 B.C. (4) (1938) 54 B.C. Rep. 541.
Rep. 168. (5) (1920) 61 D.L.R. 299, at 309..
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In Ex parte Lum Lin On (1), the question again came 1945

before the Court of Appeal for British Columbia, but In e
the majority of the Court came to tht conclusion that STORaOIF

the attack upon the jurisdiction of the convicting magis- Rinfret C.J..

trate failed and the appeal was dismissed. In his reasons
for judgment, McDonald C.J.B.C., referring to the two
contrary decisions in that Court in the McAdam (2) and
Jun (3) cases, said at pp. 108 and 109:-

Although this Court has so held, overruling its own contrary deci-
sion, -I think the matter must be considered de novo, in view of the
House of Lords' recent decision in Amand v. Home Secretary and
Minister of Defence of Royal Netherlands Government (4), which I
cannot read otherwise than as laying down that habeas corpus is always
a criminal remedy when used to question imprisonment on a criminal
charge.

But the other judges refrained from referring to the
validity of the Court of Appeal Act in criminal matters, and
O'Halloran J.A. stated that he persisted in the opinion
that he had already expressed in the Jun case (3) "that
the Court of Appeal had jurisdiction to hear this appeal".

Finally, in 1944, this matter again came before the
Court of Appeal for British Columbia in State of New
York v. Wilby (alias Hume) (5), the Court consisting of
Sloan, O'Halloran and Sidney Smith JJ.A. The deci-
sion of the Court was -delivered by Sloan J.A. The Amand
case (4) was referred to. As a preliminary objection,
counsel for the State of New York objected to the juris-
diction of the Court of Appeal to entertain the appeal,
and Sloan J.A., delivering the judgment of the Court,
said at p. 374 (5):-

At the outset it must be restated, as our brother O'Halloran made
clear in his judgment therein, that our jurisdiction to entertain the
appeal in Ex Parte Lum Lin On (1), was never questioned by counsel
in that case. Had it been otherwise, I would have concurred in the
judgment of my brother O'Halloran at that time.

It is our present view that our brother O'Halloran correctly stated
the position when he said in the Lum Lin On case (1) (at p. 110):

"* * * the Amand case (4) does not detract from or furnish any
real ground for doubting the correctness of the reasoning which promp-
ted the decision of this Court * * * in Ex parte Yuen Yick Jun (3)

(1) (1943) 59 B.C. Rep. 106. (4) [1943] A.C. 147.
(2) (1925) 35 B.C. Rep. 168. (5) (1944) 60 B.C. Rep. 370.
(3) (1938) 54 B.C. Rep. 541.
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1945 In consequence we are of opinion that our jurisdiction to entertain
this appeal cannot now be questioned. See also The King v. Junior

In re Judge of the County Court of Nanaimo and McLean (1).
SToacos' The preliminary objection is therefore overruled.

Rinfret C.J.
- It may now be convenient to quote section (6) of the

Court of Appeal Act, R.S.B.C. 1936, chap. 57, referred to
in the case at bar:-

The Court of Appeal shall be a Superior Court of Record, and, to
the full extent of the power of the Legislature of the Province to confer
jurisdiction, there shall be transferred to and vested in such Court all
jurisdiction and powers, civil and criminal, of the Supreme Court and the
Judges thereof, sitting as a Full Court, etc. * * * And without restrict-
ing the generality of the foregoing an appeal shall lie to the Court of
Appeal;

(7) Habeas Corpus:
And in any matter arising under sub-clauses (1) to (7), inclusive,

in which the appellant is in custody, the Court of Appeal, if sitting, shall
give the appeal precedence over every other appeal, and, if not sitting,
shall promptly sit for the purpose of hearing such appeal; and in cases
of habeas corpus in which the Crown is the successful appellant the
Court of Appeal may make such order as it may see fit concerning the
re-arrest of the accused person.

A short quotation from Halsbury, 2nd Edit., vol. 9,
p. 701, par. 1200, may be in order:-

1200. The writ of habeas corpus ad subjiciendum, which is com-
monly known as the writ of habeas corpus, is a prerogative process for
securing the liberty of the subject by affording an effective means of
immediate release from unlawful or unjustifiable detention, whether in
prison or in private custody. It is a prerogative writ by which the King
has a right to inquire into the causes for which any of his subjects are
deprived of their liberty. By it the High Court and the judges of that
Court, at the instance of a subject aggrieved, command the production
of that subject, and inquire into the cause of his imprisonment. If there
is no legal justification for the detention, the party is ordered to be
released.

And in Crowley's case (2), referred to in the footnote
of the above quotation, Eldon, L.C., said, at p. 48:-

The doctrine originates in the maxim of law, that the writ of habeas
corpus is a very high prerogative writ, by which the King has a right
to inquire the causes for which any of his subjects are deprived of their
liberty: a liberty most especially regarded and protected by the common
law of this country.

At p. 708, par. 1209, of the same volume of Halsbury,
the author adds:-

(1) (1941) 57 B.C. Rep. 52, at (2) (1918) 2 Swan. 1.
58, 59.
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As the Habeas Corpus Act, 1679, applied only to cases where persons 1945
were detained in custody for some criminal or supposed criminal matter, I I
the benefit of its provisions in facilitating the issue of the writ did not Sn tr
extend to cases of illegal deprivation of liberty otherwise than on a criminal ___

charge, as, for example, where children were unlawfully detained from Rinfret CJ.
their parents or guardians by persons who were not entitled to their
custody, where a person was wrongfully kept under restraint as a
lunatic, or where a person was illegally kept in confinement by another.
In all such cases the issue of the writ during vacation depended solely
upon the common law, and remained unregulated by statute until the
year 1816, when the Habeas Corpus Act, 1816 * * *

And at p. 713, par. 1214:-
The remedy by habeas corpus is equally available in criminal and

civil cases, provided that there is a deprivation of personal liberty
without legal justification * * *

In modem practice the purposes to which the writ is most fre-
quently applied are (1) the testing of the regularity of commitments,
and particularly in cases of the commitments for extradition and of
fugitive offenders; and (2) the investigation of the right to the custody
of infants.

And at p. 704 see footnote (f) Rex v. Cowle (1), per
Lord Mansfield C.J., at p. 855, and then Halsbury con-
tinues as follows:-

The common law regards the King as the source or fountain of
justice, and certain ancient remedial processes of an extraordinary
nature which are known as prerogative writs have from the earliest
times issued from the Court of King's Bench in which the Sovereign
was always present in contemplation of law. The prerogative writs
were issued only upon cause shown, as distinguished from the original
or judicial writs which commence suits between party and party and
which issue as of course * * *

In Lorenz v. Lorenz et al. (2), an appeal in a habeas cor-
pus matter was brought before the Court of King's Bench
(Appeal Side) and dismissed. This case is reported in
the Canadian Abridgment, vol. 21, p. 510, as follows:-

The law respecting habeas corpus was not introduced into Quebec
by the Quebec Act of 1774, but was adopted by a provincial ordinance,
1784, c. 1, which in all substantial provisions reproduced The Habeas
Corpus Act, 1679. This legislation was confirmed by The Constitu-
tional Act, 1791 (Imp.), c. 31. Habeas corpus in civil matters was
first introduced into Quebec by 1812, c. 8, which extended the remedy
to any person "confined or restrained of his or her liberty, otherwise
than for some criminal or supposed criminal matter". These provi-
sions have been continued ever since, and are now to be found in art.
1114 of the Quebec Code of Civil Procedure. These later statutes
merely introduced a form of the remedy which had long since been
recognized by the law of England and English authorities are there-
fore applicable in Quebec to the writ of habeas corpus in civil as well
as in criminal matters.

(2) (1905) Q.R. 28 S.C. 330.(1) (1759) 2 Burr. 834.
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1945 I think this ends the review which should be made of
In re the several decisions to which this Court was referred

STORGOF by counsel for the petitioner.
Rinfret C.J. With due respect, I do not think the Amand case (1)

can be considered as an authority in the matter now before
the Court. It is by no means the same kind of a case.
As already pointed out, by reference to the judgment of
Lord Porter, the question there was whether a right of
appeal, existed under the Supreme Court of Judicature
(Consolidation) Act, 1935, s. 31 (1) (a). I fully agree
with the remarks of O'Halloran J.A. in Ex parte Lum
Lin On (2), at p. 110:-

The point for decision in the Amand case (1) in the Court of
Appeal and later in the House of Lords, as well as In re Woodhall (3),
on which it is largely founded, was confined to the interpretation of
an English statute which has no counterpart in this Province.

Moreover, the question now before our Court may not
be discussed from the viewpoint of the English consti-
tutional law. In this country we have to apply the
B.N.A. Act and the Criminal Code, two statutes which,
of course, do not apply in England and do not call for
interpretation and application in the English courts. In
addition to that, the Supreme Court of Canada is now
the court of last resort in criminal matters; and although,
of course, former decisions of the Privy Council, or deci-
sions of the House of Lords, in criminal causes or matters,
are entitled to the greatest weight, it can no longer be
said, as was affirmed by Viscount Dunedin, delivering the
judgment of their Lordships in Robins v. National Trust
Co. Ltd. (4) at p. 519, that the House of Lords, being
the supreme tribunal to settle English law, * * * the Colonial Court,
which is bound by English law, is bound to follow it.

For all these reasons, my view is that Stargoff's case
stands to be decided according to Canadian law and by
the application of the relevant sections of the B.N.A.
Act, the Criminal Code, and the statutory and common
law of British Columbia.

When discussing the relative and distinctive meaning
of the words "criminal and civil", we must take into con-
sideration the text of sections 91 and 92 of our Consti-
tutional Act, and more particularly, subsection 27 of

(1) [19421 2 All E.R. 381.
(2) [19431 59 B.C. Rep 106.

(3) (1888) 57 LJ. M.C. 71.
(4) [1927] A.C. 515.
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section 91 and subsections 13 and 14 of section 92; also 1945

the text of the relevant sections of the Criminal Code In re

and of the statutes of. British Columbia. sMRGOFF

Under section 91, head 27, of the B.N.A. Act, Rinfret CJ.

The Criminal Law, except the Constitution of Courts of Criminal
Jurisdiction, but including the Procedure in Criminal Matters,

is assigned to the "exclusive Legislative Authority of
the Parliament of Canada", whilst, under heads 13 and
14 of section 92,
Property and Civil Rights in the Province, and The Administration of
Justice in the Province, including the Constitution, Maintenance, and
Organization of Provincial Courts, both of Civil and of Criminal
Jurisdiction, and including Procedure in Civil Matters in those Courts

are assigned to the "exclusive jurisdiction of the Legisla-
ture in each Province".

It may be added that by force of head 15 of section 92,
The Imposition of Punishment by Fine, Penalty, or Imprisonment
for enforcing any Law of the Province made in relation to any Matter
coming within any of the Classes of Subjects enumerated in this Sec-
tion

are also "exclusively assigned to the Legislature in each
Province".

Incidentally, it should not be forgotten that in several
judgments of this Court, and of the Judicial Committee
of the Privy Council, reference was made to what was
there called "provincial criminal law", thus indicating
that the distinction made in the Amand case (1), and other
similar cases in England, between criminal or civil causes,
or matters, cannot be made in this country in the inter-
pretation, or discussion, of the law under which it is gov-
erned.

In the course of the very exhaustive and able argument
made on behalf of the petitioner by the learned Deputy
Attorney General of Canada and counsel for Storgoff, as
well as by counsel for the Attorney General for British
Columbia, it was conceded as being beyond question that
in matters of habeas corpus as applied to a case, for
example, of the custody of infants, or lunatics, or such
other cases, the writ must be considered as being a civil
matter. I suppose it should also be considered that, when
issued in relation to a matter properly coming within the
description of a "provincial criminal matter", the writ of

(1) [19421 2 All E.R. 381

539S.C.R.]
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1945 habeas corpus must necessarily be held to be a writ com-
In re ing under the jurisdiction and the proper legislative auth-

STOROFF ority of the legislature in each province.
Rinfret CJ. The only field of habeas corpus, therefore, that could

possibly be argued to belong to the jurisdiction of the Par-
liament of Canada must be the writ of habeas corpus issued
for the release of a person detained as a consequence of a
conviction under the Criminal Code. But, even then, it
was argued on behalf of the Attorney General for British
Columbia that, in that respect, it is an independent proceed-
ing, unconnected with the criminal cause for which the
commitment was ordered, and that the real subject matter
of the proceeding, even in such a case, is the civil right of
the individual or subject to his liberty.

In connection with that argument the Court was referred
to Jenks "A Short History of English Law", where, at
pp. 341, 342 and 343, the learned author, after outlining
the -writ of habeas corpus -and pointing out that, although
at first the writ was resorted to under the common law,
there came subsequently the Habeas Corpus Act of 1679
giving every prisoner an absolute right to have the validity of his
imprisonment speedily raised and discussed by a superior Court in his
presence, whether in Term time or vacation. If the authority under
which he is imprisoned is lawful, as in the ordinary case of a prisoner
committed for trial, with bail lawfully refused, the applicant will, of
course, simply be remanded to prison.

And the author adds:-
This statute, re-inforced as it was by the civil remedies applied in the

well-known "General Warrant" cases at the end of the eighteenth cen-
tury, may be said to have definitely established in England that "Rule
of Law" which is the chief guarantee of English liberty. For both
statute and decisions are based upon the principle, that even an official
acting under the authority of the Crown must show definite legal author-
ity for any act which interferes with the personal freedom or domestic
privacy of the ordinary citizen.

And in Halsbury's "Laws of England", 2nd edit., vol. 9, at
p. 706, par. 1205, "Crown Practice", we read:- .

1205. The right to the writ is a right which exists at common law
independently of any statute, though the right has been confirmed and
regulated by statute. At common law the jurisdiction to award the writ
was exercised by the Courts of King's Bench, Chancery, and Common
Pleas, and, in a case of privilege, by the Court of Exchequer. This juris-
diction is now exercised by the King's Bench Division and the judges of
the High Court of Justice.

[1945
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Then paragraph 1208 is in these words:- 1945
1208. The operation of the Habeas Corpus Act, 1679, has at various In re

periods been temporarily suspended by the legislature on the ground Soacor
of urgent political necessity * * * Such an enactment, while it remains in
force, in no sense abrogates or suspends the general right to the writ at f
common law.

A note at the foot of p. 707 adds:-
The writ in modern times is almost invariably issued by virtue of the

common law jurisdiction, and not under the statute.

And par. 1226, at p. 719 of the same volume:-
1226. During the law sittings application for the writ of habeas corpus,

whether at common law, as is the usual practice * * *

It is in order to read the above quotations with what
Martin J.A., of the Quebec Court of King's Bench (Appeal
Side), said in Rex v. Labrie (1);-

The first requirements to the validity of a judgment is that it should
be rendered by a tribunal clothed with authority to render it, and if the
Superior Court wrongfully usurped jurisdiction, surely there must be an
appeal to this Court. I shall not repeat what was said by this Court in
the cases of McShane v Brisson (2); Dostaler v. Lalonde et al. (3);
La Citl de Montrial v. Henault (4).

But it is urged that these principles do not apply in the present case
because we are dealing with habeas corpus in criminal matters. The
expression "criminal matters" is not a happy one, though made use of
in the Act.

The writ of habeas corpus is one of the prerogative writs. It is a
civil writ issued out of a court of civil jurisdiction, and in the present
case it relates to criminal matters only in so far as it goes to the cause
of detention, which in this case is a conviction by a court of criminal
jurisdiction, but the judgment or order of release is a judgment of the
Superior Court. The great object of the writ is the liberation of those
who may be imprisoned without sufficient cause and is the remedy which
the law gives for the enforcement of the civil right of personal liberty.

It is not a proceeding in the original criminal action or proceeding.
It is in the nature of a new suit brought by the respondents to enforce
a civil right which he claims as against those who are holding him in
custody. The proceeding is one instituted by himself for his liberty and
not by the Crown to punish him for his crime. The judicial proceedings
under the writ is not to enquire into the criminal act of which he has
been accused, tried and convicted, but into the right of liberty notwith-
standing the criminal act and conviction. A judgment may be ques-
tioned anywhere for want of jurisdiction.

It is curious to note that a similar stand was taken by
the United States Supreme Court in the case of Ex Parte
Tom Tong (5), where the head note reads as follows:-

The proceedings under a petition for habeas corpus are in their
nature civil proceedings, even when instituted to arrest a criminal

(1) (1920) 61 D.L.R. 299, at 309. (4) (1919) 26 R.L. NS. 270.
(2) (1890) M.L.R. 6 Q.B. 1. (5) (1883) 108 U.S. 556.
(3) (1919) Q.R. 29 K B. 195.



542 SUPREME COURT OF CANADA [1945

1945 prosecution and secure personal freedom: and the appellate revisory
In re jurisdiction of this court is governed by the statutes regulating civil

SMRGoF proceedings.

Rinfret cJ. And at p. 539 of the same report, Mr. Chief Justice
Waite, delivering the opinion of the court, says, among
other things:-

A question which meets us at the outset is whether we have juris-
diction, and that depends on whether the proceeding is to be treated
as civil or criminal.

And later on the same page he adds:-
The writ of habeas corpus is the remedy which the law gives for

the enforcement of the civil right of personal liberty. Resort to it
sometimes becomes necessary, because of what is done to enforce laws
for the punishment of crimes, but the judicial proceeding under it is
not to inquire into the criminal act which is complained of, but into
the right to liberty notwithstanding the act. Proceedings to enforce
civil rights are civil proceedings, and proceedings for the punishment
of crimes are criminal proceedings. In the present case the petitioner
is held under criminal process. The prosecution against him is a crim-
inal prosecution, but the writ of habeas corpus which he has obtained
is not a proceeding in that prosecution. On the contrary, it is a new
suit brought by him to enforce a civil right, which he claims, as against
those who are holding him in custody, under the criminal process. If
he fails to establish his right to his liberty, he may be detained for
trial for the offence; but if he succeeds he must be discharged from
custody. The proceeding is one instituted by himself for his liberty,
not by the government to punish him for his crime. This petitioner
claims that the Constitution and a treaty of the United States give him
the right to his liberty, notwithstanding the charge that has been made
against him, and he has obtained judicial process to enforce that right.
Such a proceeding on his part is, in our opinion, a civil proceeding,
notwithstanding his object is, by means of it, to get released from
custody under a criminal prosecution. It was said by Chief Justice
Marshall, speaking for the court, as long ago as Ex parte Bollman &
Swartwout (1):-

"The question whether the individual shall be imprisoned is al-
ways distinct from the question whether he shall be convicted or
acquitted of the charge on which he is to be tried, and therefore these
questions are separated, and may be decided in different courts."

Some interesting remarks in that connection were made
by the former Chief Justice of this Court, Sir Lyman P.
Duff, In the Matter of Annie McNutt (2), beginning at p.
270. At the foot of p. 271, Duff J., as he then was, states:-

Another point has been raised which was not taken by the counsel
for the respondent and which it is necesssary to discuss. It is said that
the offence with which the appellant was charged was a crime and the
proceeding in which she was convicted a criminal proceeding and,
consequently, that the judgment appealed from falls within the excep-
tion created by section 36 (a) which is in these words:-

(1) (1807) 4 Cranch 75, at 101. (2) (1912) 47 Can S.C.R. 259.
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"There shall be no appeal from a judgment in any case of pro- 1945
seedings for or upon a writ of habeas corpus, certiorari or prohibition

In riearising out of a criminal charge or in any case of proceedings for or SMnROF
upon a writ of habeas corpus arising out of any claim for extradition
made under any treaty." Rinfret CJ.

The phrase "criminal charge" means of course a charge forming
the foundation of a judicial proceeding which is criminal proceeding
and the point for consideration is whether or not (using the word
"criminal" in the sense in which it is used in this context) that word
is properly descriptive of the proceeding in which the appellant was
convicted.

The first question one naturally asks oneself is whether in the con-
templation of the law of Canada such a proceeding is properly desig-
nated as a "criminal proceeding".

The law of England from which our criminal law is derived fur-
nishes no infallible test by which for all purposes one can determine
whether a given proceeding is civil or criminal.

In the earlier history of the law the point, if it arose, could pre-
sent little difficulty. A criminal proceeding was a proceeding at the suit
of the Crown having for its object the punishment of an offence
against the law of the land and speaking generally in the case of a
commoner it involved a trial by jury pursuant to indictment, present-
ment or information. In modern times a vast number of statutes affect-
ing the conduct of people in a great variety of ways have frequently
given rise to questions whether the summary proceedings taken with a
,view to punishing offenders or delinquents are or are not to be re-
garded as criminal proceedings for the purpose of applying some rule
of law or some statutory provision. "It must always be", said Lord
Bowen in Osborne v. Milman (1), at page 475 dealing with one of these
questions, "a question on the construction of the particular statute
whether an act is prohibited in the sense that it is rendered criminal,
or whether the statute merely affixes certain consequences more or less
unpleasant to the doing of the act", and decisions upon one statute
must always be applied with caution as authorities for the construction
of another. But these decisions do furnish us with illustrations of the
criteria which have been applied by eminent judges in England in deter-
mining whether for some particular purpose a given proceeding under
one of these modern statutes was to be regarded as a criminal pro-
ceeding or not; and where the proceeding is instituted for the punish-
ment of an offence against an Act of the Parliament of the United
Kingdom and instituted by the Crown ad vindicatam publicam then
it has, I think, invariably been held that you have a criminal proceed-
ing unless there is something in the Act to show that it is not to bear
that character. It is characteristic of such proceedings that they are
proceedings at the suit of the Crown in the public interest and that
the sanctions sought to be enforced cannot be remitted at the discre-
tion of any private person; or, in other words, where the sanction is
remissible at all it is remissible at the discretion of the Crown.

When we come to apply these criteria in this country to summary
proceedings taken under the authority of a provincial statute for en-
forcing penalties imposed by such statutes we are confronted with a

(1) (18S7) 18 Q.B.D. 471.
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1945 difficulty. All such criteria contemplate an offence punishable and a
-- proceeding taken under the sanction of a law-making authority having

In e unfettered jurisdiction to make laws in respect of crimes and criminalSTmOGOFFU
proceedings. The language of Lord Bowen quoted above is of course

Rinfret CJ. used with reference to the enactments of a Legislature possessing such
powers. When Littledale J. in Mann v. Owen (1), says in language
often cited that a crime is "an offence for which the law awards pun-
ishment" he is not contemplating a rule of conduct which has force
as law solely by the enactment of a legislative body that is destitute
of all authority over the subject of the criminal law. And it may be
added that when Austin asserts the characteristic of the criminal law to
be that "its sanctions are enforced at the discretion of the Sovereign",
he is not thinking of an authority which, while for some purposes it acts
in the name of the Sovereign, has nothing whatever to do with the
exercise of the Sovereign's prerogative of pardon in reference to crimes
strictly so called.

By section 91, subsection 27, of the British North America Act, 1867,
exclusive legislative authority upon the subject of the criminal law
including the subject of criminal procedure is committed to the Dom-
inion. The prerogative of Parliament in respect of criminal offences
is under his instructions exercised in Canada by the Governor-General
acting on the advice of His Majesty's Canadian Ministers acting under
their responsibility to the Parliament of Canada. It is for the Parlia-
ment of Canada alone to say what acts the criminal law shall notice
and punish as crimes and in what manner all criminal proceedings in
Canada shall be conducted.

In Attorney General of Ontario v. Hamilton Street Railway Co.
(2), at pages 528-9, the supreme judicial authority for Canada ex-
pounded the effect of section 91, subsection 27, of the British North
America Act; "The criminal law in its widest sense is", said Lord Hals-
bury, delivering the judgment of the Privy Council, "reserved for the
exclusive authority of the Dominion Parliament". His Lordship added
that "the reservation * * * is given in clear and intelligible words
which must be construed according to their -natural and ordinary sig-
nification. Those words seem to their Lordships to require, and indeed
to admit, of no plainer exposition than the language itself affords."

By subsection 15 of section 92, the provinces are authorized to
attach the sanctions of fine and imprisonment to acts or omissions
in violation of their enactments; but it seems to be clear that con-
sistently with the views thus expressed by Lord Halsbury acts or
omissions struck at by such penal enactments cannot with strict pro-
priety be described as crimes nor can the proceedings taken with a
view to enforce the sanctions attached to them be properly described
as criminal proceedings. Under a constitutional system such as ours
that which the supreme legislative authority declares to be so, is so
in contemplation of law; and in face of this declaration in the British
North America Act, construed as it has been construed in the passages
quoted, it cannot be said that, in the contemplation of the law of
Canada, an act which is an offence against a provincial statute is for
that reason alone a crime; and no definition of the terms "crime" and
"criminal proceeding" which fails to take this circumstance into account,
can be considered adequate with reference to the law of this country,

(1) (1829) 9 B. & C. 595, at 602. (2) [1903] A.C. 524.
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I stop at this point of the already long quotation from 1945

the judgment of that great jurist, but the whole judgment I e
is to be read as illustrating the very point made in an- SIORGOFF

other part of the present judgment to the effect that in Rinfret C.J.
discussing the true meaning of "criminal", under head
27 of section 91, the courts in Canada cannot be gov-
erned, without qualification, by judgments rendered in
England where the jurisdiction in these matters is not
divided, as it is here, under the British North America
Act and where they have not, as here, a Criminal Code,
which, of course, must be applied according to its text
and not according to decisions rendered in different cir-
cumstances and under a law which may not always be
the same.

Again in 1914 in Quong-Wing v. The King (1), Sir
Lyman Duff says:-

The enactment is not necessarily brought within the category of
"criminal law", as that phrase is used in section 91 of the British North
America Act, 1867, by the fact merely that it consists simply of a pro-
hibition and of clauses prescribing penalties for the non-observance of
the substantive provisions. The decisions in Hodge v. The Queen (2),
and in the Attorney General for Ontario v. The Attorney General for
the Dominion (3), as well as in the Attorney General of Manitoba v.
The Manitoba Licence-Holders' Association (4), already mentioned,
established that the provinces may, under section 92 (16) of the
British North America Act, 1867 suppress a provincial evil by prohibit-
ing simpliciter the doing of the acts which constitute the evil or the
maintaining of conditions affording a favourable milieu for it, under
the sanction of penalties authorized by section 92 (15).

See also His Majesty the King v. Jeu Jang How (5).
In view of what has already been said, I would hold

that section (6) of chap. 57 of R.S.B.C. 1936, of the Court
of Appeal Act of British Columbia, has application to an
appeal from an order in a habeas corpus proceeding, releas-
ing a prisoner from custody on a warrant of commitment
on a conviction for a criminal offence on the ground that
the Magistrate had no jurisdiction to issue the warrant;
and that as such the section was within the competence
of the legislature as being in relation to a matter within
the class of subject Property and Civil Rights in the
Province and was not legislation in relation to criminal
law and procedure.

(1) (1914) 49 Can. S.C.R. 440, (3) [18961 A.C. 348.
at 462. (4) [1902] A.C. 73.

(2) (1883) 9 App. Cas 117. (5) (1919) 59 Can. S.C.R. 175.
37264-3
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1945 Habeas corpus is the safeguard of personal liberty-the
In re most important of civil rights. (See Blackstone's Com-

STORGOFF mentaries, book one, ch. 1, cited by Martin J.A. in Rex
Rinfret CJ. v. McAdam (1). In that judgment the late Chief Justice

Martin at pages 184 to 190 quoted from a wide range
of authorities and judgments that the writ of habeas
corpus is the great constitutional remedy protecting the
rights of personal liberty.

Lord Halsbury in Cox v. Hakes (2), said:-
For a period extending as far back as our legal history the writ of

habeas corpus has been regarded as one of the most important safeguards
of the liberty of the subject.

Lord Birkenhead in Secretary of State v. O'Brien (3),
said:-

We are dealing with a writ antecedent to statute, and throwing its
roots deep into the genius of our common law * * * It is perhaps the
most important writ known to the constitutional law of England, afford-
ing as it does a swift and imperative remedy in all cases of illegal
restraint or confinement. It is of immemorial antiquity, an instance of
its use occurring in the thirty-third year of Edward 1. It has through
the ages been jealously maintained by courts of law as a check upon the
illegal usurpation of power by the Executive at the cost of the liege.

See also Re George Edwin Gray (4), where Sir Charles
Fitzpatrick, C.J.C., says at p. 155:-

Indeed, in any case of an application for this writ which, as is said
in Maitland's Constitutional History of England, "is unquestionably the
first security of civil liberty" * * *

Historically and constitutionally the writ is so firmly
embedded in and recognized as the Charter of British
Liberty and as the greatest of all Civil Rights, that its
incidental and consequential relation to Criminal Law
cannot uproot it from its real purpose nor tear it away
from that which for centuries has been its pith and sub-
stance.

I would hold that the English decisions to which we
have been referred were strictly limited to the application
of section 31 (1) (a) of The Judicature Act of England:-

No appeal shall lie from the judgment of the High Court in a Crim-
inal Cause or Matter.

(1) 1925) 35 B.C. Rep. 168, at 177. (3) [19231 A.C. 603, at 609.
(2) (1890) 15 App. Cas. 506, at 514. (4) (1918) 57 Can. S.C.R. 150.
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(Quinn v. Leathem (1)). They are inapplicable to the 1945
construction of section 91, head 27, and section 92, heads In re
13 and 15, of the British North America Act. STORGOFF

The question in the present case is not the scope of the Rinfret c.
criminal law, but whether the legislation is enacted in
relation to the criminal law. (Rex v. Daly (2), re civil
remedy.)

The illegal detention of the subject, that is a deten-
tion or imprisonment which is incapable of legal justi-
fication, is the basis of jurisdiction in habeas corpus, and
that is in relation to civil liberty and not to criminal law.
The true test of the respective jurisdictions of the Pr-
liament of Canada and of the provincial legislatures
under sections 91 and 92 of the British North America Act,
as invariably put in the decided cases both in this Court
and in the Judicial Committee of the Privy Council,
depends upon the distinction between legislation "affect-
ing" civil rights and legislation "in relation to" civil
rights. (Gold Seal Limited v. Dominion Express Co. (3);
Attorney General for Ontario v. Reciprocal Insurers (4);
Lymburn v. Mayland (5); Attorney General for British
Columbia v. Kingcome Navigation Co. (6); Shannon v.
Lower Mainland Dairy Products Board (7); Reference re
Debt Adjustment Act (8)).

An instance of the application of the principle appears
in Union Colliery v. Bryden (9), where the Coal-mines
Regulation Act of the province was amended to prohibit
Chinamen working underground in coal mines. The Privy
Council came to the conclusion that the
leading feature of the enactment consists in this-that they have, and
can have, no application except to Chinamen who are aliens or natural-
ized subjects, and that they establish no rule or regulation except that
these aliens or naturalized subjects shall not work, or be allowed to work,
in underground coal mines within the province of British Columbia.

(1) [1901] A.C. 495, at 506. (6) [1934] A.C. 45.
(2) (1923) 55 O.L.R. 156, at 163, (7) [1938] AC. 708, at 719.

164; and cited as Attorney (8) [1943] A.C. 356, cited as
General for Ontario v. Daly, Attorney General for Al-
[1924] A.C. 1011. berta v. Attorney General

(3) (1921) 62 Can. S.C.R. 424. for Canada.
(4) [19241 A.C. 328, at 345. (9) [18991 A.C. 580, at 587.
(5) [1932] A.C. 318, at 324, 325.
37264-3)
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1945 The Judicial Committee held that in pith and substance
In re the legislation related to aliens or naturalized subjects

SrRGOFF and consequently trenched on the exclusive authority of
Rinfret C.J. the Dominion.

But, in contrast to that, the section of the Act now
under discussion is legislation in relation to the right of
personal freedom and was not directed against criminal
law as such. To collaterally inquire into the lack of
jurisdiction in the Magistrate might incidentally affect
the criminal law, but the real purpose of the Act was not
in relation thereto. The pith and substance of the
legislation was civil liberty and not criminal law. It is
not aimed at criminal law, but is of general application
to any case where the applicant's right of freedom is
involved. In no sense is the lawful administration of
the criminal law affected or interfered with by habeas
corpus. An attempted exercise of a non-existing power
by a Magistrate is not within the criminal law but is
an interference with the civil right of liberty.

I feel it unnecessary to refer to all the judgments,
either in this Court or in the Judicial Committee of the
Privy Council, where the necessity to distinguish between
legislation affecting civil rights and legislation in relation
to civil rights was emphasized.

In any event, even if it should be conceded, for the
purpose of argument, that the powers of the Court under
habeas corpus, either by statute or at common law, could
be dealt with by the Federal Parliament as a matter
ancillary to criminal law and not as a substantive part
thereof, it should be noted that there is no federal legis-
lation repugnant to section 6 of the British Columbia
Court of Appeal Act and, consequently, the section would
not be ultra vires even in its application to appeals from
habeas corpus where the detention was under a warrant for
a criminal offence.

In the Amand case (1) in the House of Lords, the issue
was not whether the habeas corpus proceedings were "in
relation to" a criminal matter, but whether the antecedent
cause or matter was criminal. Here, it being established
that the British Columbia statute was enacted to enforce

(1) [19421 All E.R. 381.
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the legal right to personal freedom, which, as such, is a 1945

civil right within the meaning of head 13 of section 92, it is I e
immaterial that it incidentally affects criminal law. Enoo

In the Amand case (1) the habeas corpus was an inter- Rinfret C.J.

vening link, while in the case at Bar the proceedings in
habeas corpus were after the criminal proceedings were
completed and were extraneous. The writ was directed
not to an inquiry as to the criminal proceedings, but as to
the legality of the petitioner's subsequent detention. In the
words of Mellish J., in The King v. Morris (2):-

I do not think that legislation to secure the liberty of the subject
from illegal imprisonment can properly be called legislation making, alter-
ing or affecting criminal law or criminal procedure.

And as was said by Chief Justice Meredith in Rex v.
Spence (3):-

It would not have been a step in a criminal proceeding in the matter
of this criminal charge, but would be one quite without and only col-
lateral to it.

To quote from the judgment of the Quebec court of
appeal in Moquin v. Fong (4) where Cannon J. quotes from
the judgment of Martin J. in Rex v. Labrie (5).

It is not a proceeding in the original criminal action or proceeding.
It is in the nature of a new suit brought by the respondents to enforce
a civil right which he claims as against those who are holding him in
custody. The proceeding is one instituted by himself for his liberty and
riot by the Crown to punish him for his crime. The judicial proceedings
under the writ is not to enquire into the criminal act of which he has
been accused, tried and convicted, but into the right of liberty notwith-
standing the criminal act and conviction.

We have already seen that the Supreme Court of the
United States came to the same conclusion and we may
add the following decisions: Re Kurtz v. Moffitt (6):-

A writ of Habeas Corpus, sued out by one arrested for crime, is a
civil suit or proceeding, brought by him to assert the civil right of per-
sonal liberty, against those who are holding him in custody as a criminal.

And Re Farnsworth v. Territory of Montana (7):-
A writ of prohibition is a civil remedy, given in a civil action, as

much so as a writ of Habeas Corpus, which this Court has held to be a
civil and not a criminal proceeding, even when instituted to arrest a
criminal prosecution.

(1) [1942] All E.R. 381. (5) (1920) 61 D.L.R. 299, at 310;
(2) (1920) 53 NS.R. 525. Q.R. 31 K.B. 47, at 60.
(3) (1919) 45 O.L.R. 391. (6) (1885) 115 U.S. 487.
(4) (1928) Q.R. 44 K.B. 476, at (7) (1889) 129 U.S. 104, at 113

494.
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1945 It follows that section 6 of the British Columbia Court
I re of Appeal Act in its application to habeas corpus is intra

STmoGoF" vires, and that the Court of Appeal acted within its juris-
Rinfret c.J. diction in setting aside the order of Coady J.

At Bar, Mr. Farris, acting for the Attorney General of
British Columbia, stated that he did not intend to support
that part of the Court of Appeal Act, section (6) (d)
(vii), whereby
in cases of habeas corpus in which the Crown is the successful appellant
the Court of Appeal may make such order as it may seem fit concern-
ing the re-arrest of the accused person.

He said that it was surplusage or ultra vires. But, as I
see this case, it is not necessary to pass upon the validity of
that part of the Act.

I have already quoted from Jenks, "A Short History
of English Law", the following passage at p. 343:-

If the authority under which he is imprisoned is lawful, as in the
ordinary case of a prisoner committed for trial, with bail lawfully refused,
the applicant will, of course, simply be remanded to prison.

This result is, of course, what Mr. Farris meant by
describing the provision for the "re-arrest of the accused
person" as surplusage.

In the premises, the Court of Appeal must be taken
to have given the judgment which Coady J. should have
given. If the latter had quashed the writ of habeas corpus,
or had refused to issue it, in the words of Mr. Jenks "the
prisoner would have been remanded to prison". The effect
of the judgment of the Court of Appeal in the present case
must be exactly what the effect of the judgment of Coady
J. would have been, if he had given the judgment he should
have rendered, and logically the result must be the same.
It is, therefore, immaterial whether the Court of Appeal
Act empowered the British Columbia Court of Appeal to
make an order concerning the re-arrest of the petitioner,
and also whether such an order was made here.

By his petition for habeas corpus, the petitioner prayed
that his detention be enquired into for the purpose of
determining whether it was illegal and, if so, for an order
that he should be given his liberty. The judgment being
that his detention was legal, it follows, as a matter of course,
that the petitioner did not succeed in establishing his right

[1945
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to liberty, that he should remain imprisoned, and that if 1945

he has been temporarily set free, as a result of the Ie
erroneous judgment of the trial judge, he should merely RGOFF

be "remanded to prison". Rinfret C.J.

I, therefore, conclude that the -attack on the validity of
the British Colunbia statute fails and that, accordingly,
the judgment of the British Columbia Court of Appeal
was competently rendered; that the petition in this Court
for a writ of habeas corpus should be refused, and that the
petitioner should be remanded to prison.

In the circumstances, I would not think that either the
Attorney General for Canada or the Attorney General for
British Columbia would likely ask for costs, but in any
event I do not think this is a case for costs against the
petitioner.

Although my conclusion is that the writ of habeas corpus,
sued out by the present petitioner in the British Columbia
courts, must be looked upon as a civil suit or proceeding,
nevertheless, the prayer in this court is for the issue of a
writ "for the purpose of an inquiry into the cause of com-
mitment in a criminal cause". Therefore, the petition
comes within the wording of section 57 of the Supreme
Court Act and this court has jurisdiction to hear and
entertain the same, and is competent to dispose of it.

Of course, the question might arise whether, if I am right
in my opinion that habeas corpus ad subjiciendum is always
a civil writ, section 57 was competently inserted by the
Dominion Parliament in the Supreme Court Act. Section
101 of the British North America Act provides for the
Constitution, Maintenance, and Organization of a General Court of
Appeal for Canada, and for the Establishment of any additional Courts
for the better Administration of the Laws of Canada.

Under section 57 of our Act Parliament purports to give
to the Supreme Court of Canada original jurisdiction to
issue the writ as a court of first instance. It does seem that
this can hardly be authorized by section 101 of the British
North America Act, for the power is neither given to the
court as a court of appeal, nor can it be said that it is given
to an additional court for the better administration of the
laws of Canada, since the latter words "laws of Canada",
under a well established and settled jurisprudence, are
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1945 accepted to mean only laws adopted by the Dominion Par-
In re liament and to exclude legislation properly coming within

8"" the jurisdiction of the legislature in each province.
Rinfret C.J. It would follow that section 101 does not assign to the

Parliament of Canada the authority to confer jurisdiction
upon the Supreme Court of Canada to act as an original
court of first instance in matters coming under the descrip-
tion of "Property and Civil Rights in the Province" (head
13 of section 92), or the
Constitution, Maintenance, and Organization of Provincial Courts, both
of Civil and of Criminal Jurisdiction, and including Procedure in Civil
Matters in those Courts (Head 14 of section 91).

However, the point was neither argued nor raised before
us, counsel evidently wishing to confine their argument to
the main question whether the Court of Appeal Act of
British Columbia was valid in conferring upon that court
an appellate jurisdiction in habeas corpus matters, even
when the purpose of the writ was an inquiry into the cause
of commitment in a criminal case under an Act of the
Parliament of Canada. For that reason, and also in view
of the fact that the majority of this Court does not share
my opinion in respect to the nature of the writ of habeas
corpus, I do not deem it necessary to go into the discussion
of this very important question.

Moreover, if the judgment had to pass upon that ques-
tion, I think it would only be fair that the Attorney Gen-
eral of Canada should be given an opportunity of arguing
the point before the Court-an opportunity which was not
given to the Deputy Attorney General of Canada when he
appeared before us. Under such circumstances this question,
to my mind, should be left for decision in a future case
where the point will arise and it will be found essential
to decide it for the purpose of reaching a result in the
judgment to be rendered.

KERWIN J.-An application was made to Mr. Justice
Hudson in Chambers for a writ of habeas corpus ad sub-
jiciendum, directed to the Warden of the British Col-
umbia Penitentiary at New Westminster, to have before
a judge of this Court the bodies of Fred Storgoff and Fred
Babakaiff, prisoners detained in the Warden's custody,
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so that there might be caused to be done thereupon what 1945

of right and according to law the court or judge should In re
see fit to be done. This application was made under sec- STORGOFF

tion 57 of the Supreme Court Act by which every judge Kerwin J.

of this Court has, with an immaterial exception, concur-
rent jurisdiction with the courts .or judges of the several
provinces to issue the writ for the purpose of an inquiry
into the cause of commitment in any criminal case under
any Act of the Parliament of Canada. Under Rule 72 the
application was referred to the Court.

Upon the argument, the Court divided the motion.
Babakaiff had been convicted and sentenced to imprison-
ment in British Columbia Penitentiary for an offence
under the Criminal Code, and there he remained. His
application was denied. Storgoff's application was ad-
Journed and directions were given that the applicant
should notify the Attorney General of Canada and the
Attorneys General of the provinces. This was done but
only counsel for the applicant, for the Attorney General
of Canada and for the Attorney General of British
Columbia appeared.

While the writ has not been issued and a return made
thereto, it appears that Storgoff was convicted on May
8th, 1944, by Mr. H. S. Wood, a Police Magistrate in and
for the city of Vancouver, of having been found, while
nude, on May 7th, 1944, in a public place in company with
others, contrary to section 205A 'of the Criminal Code.
He was sentenced to imprisonment at hard labour in the
British Columbia Penitentiary at New Westminster for
three years. By warrant, dated May 8th, 1944, the magis-
trate commanded the constables or peace officers to take
and safely convey Storgoff to the said penitentiary and
there deliver him to the keeper, and commanded the
keeper to receive Storgoff into his custody in the peni-
tentiary and there to imprison and keep him at hard labour
for the said term. Storgoff applied to Mr. Justice Coady, in
the Supreme Court of British Columbia, for a writ of habeas
corpus, and on June 30th, 1944, his discharge from custody
was ordered and he was accordingly released on July 3rd.

The Attorney General of the province appealed from the
order of Coady J. to the Court of Appeal under the provi-
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1945 sions of section 6 of the Court of Appeal Act, c. 57, R.S.B.C.
In re 1936, the relevant parts of which are as follows:-

SToecore 6. * * * an appeal shall lie to the Court of Appeal:-

Kerwin J. * *s

(d) From every decision of the Supreme Court or a Judge thereof,
or of any County Court or County Court Judge, in any of the following
matters, or in any proceeding in connection with them, or any of them:-

(vii) Habeas Corpus:
* * *; and in cases of habeas corpus in which Crown is the successful
appellant the Court of Appeal may make such order as it may see fit
concerning the re-arrest of the accused person:

The appeal was allowed, the writ of habeas corpus was
quashed, and the Court of Appeal ordered that Storgoff
he forthwith arrested and recommitted to the custody of the Warden of
the British Columbia Penitentiary at New Westminster from which he
was released by virtue of the said judgment.

On July 29th, Storgoff was rearrested by the provincial police
and was taken and lodged in the British Columbia Peni-
tentiary, where, it is not contested, he is being detained to
complete the sentence of the magistrate. It is to test the
legality of that detention that the present application is
made.

We have had the advantage of a complete argument in
which the question involved has been thoroughly canvassed.
That question is whether under the British North America
Act, 1867, the British Columbia legislature had the power
to authorize an appeal by the Crown from an order made
on a habeas corpus application discharging a prisoner from
imprisonment resulting from his conviction of an offence
against a section of the Criminal Code. Undoubtedly the
Dominion Parliament had power to create as an offence
under the Code the act of which Storgoff was convicted
and to determine the punishment therefor but it was argued
by Mr. Farris that habeas corpus is the safeguard of per-
sonal liberty, the most important of civil rights, and that
there is no distinction between such an -abstract right and
the procedure to enforce it. He contended that the Pro-
vincial Legislature had the power to authorize the appeal
under head 13 of section 92, "Property and Civil Rights
in the Province" and head 14,
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The Administration of Justice in the Province, including the Constitu- 1945
tion, Maintenance, and Organization of Provincial Courts, both of Civil
and of Criminal Jurisdiction, and including Procedure in Civil Matters in Inre
those Courts; SRoos

and that Parliament had no such power under head 27 of KerwinJ.
section 91,
The Criminal Law, except the Constitution of Courts of Criminal Juris-
diction, but including the Procedure in Criminal Matters.

Before dealing with that proposition I might point
out that for the determination of the question involved,
it is not to the purpose to consider what are criminal
causes or proceedings for or upon a writ of habeas corpus
arising out of a criminal charge under section 36 of the
Supreme Court Act. It is obvious that Parliament had
power to restrict the jurisdiction of this Court as it saw
fit and it has been held, in construing this section, that
offences under provincial statutes were criminal matters
although justifiable under head 15 of section 92,'
The Imposition of Punishment by Fine, Penalty, or Imprisonment for
enforcing any Law of the Province made in relation to any Matter com-
ing within any of the Classes of Subjects enumerated in this Section.

The King v. Nat Bell Liquors (1), where Lord Sumner,
speaking for the Judicial Committee, approved the
opinion expressed by three of six judges of this Court in
Re McNutt (2), and by three out 'of five in Mitchell v.
Tracey (3), the decision in the last of which was in fact
followed by this Court when one of the appeals in the
Nat Bell Liquors case (4) was before it. Decisions under
section 36 of the Supreme Court Act are therefore not in
point.

Nor are decisions as to the power of the Supreme Court
of the United States to award the writ of habeas corpus
applicable. Two were particularly referred to in the argu-
ment, Ex parte Bollman and Swartwout (5), and Ex parte
Tom Tong (6). As to these, two observations may be
made. First, the Constitution of the United States is so
different from ours that very little, if any, assistance may
be gained from decisions construing the relevant Articles.
Second, as to the power actually given the Court by Con-
gress within the ambit of the Constitution, care must be

(1) [19221 2 A.C. 128. (4) (1921) 62 Can. S.C.R. 118.
(2) (1912) 47 Can. S.C.R. 259. (5) (1807) 4 Cranch 75.
(3) (1919) 58 Can. S.C.R. 640. (6) (1883) 108 U.S. 556.
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1945 exercised in reading these decisions since Congress from
In re time to time enlarged or restricted the Court's jurisdiction.

STmo"GO In the latter of the two cases cited, Chief Justice Waite,
Kerwin J. referring to Tong, who was held under criminal proceedings

states:-
the prosecution against him is a criminal prosecution but the writ of
habeas corpus, which he has obtained, is not a proceeding in that pro-
secution.

For that proposition, which he elaborates, he cites the judg-
ment of Chief Justice Marshall in the earlier case. There
the latter remarks:-

It has been demonstrated at the bar, that the question brought for-
ward on a habeas corpus, is always distinct from that which is involved
in the cause itself. The question whether the individual shall be im-
prisoned is always distinct from the question whether he shall be con-
victed or acquitted of the charge on which he is to be tried, and therefore
these questions are separated, and may be decided in different courts.

The demonstration at the bar referred to by Chief Justice
Marshall included a statement of the early jurisdiction of
various courts in England. In view of the later researches
of many eminent scholars, this statement must be taken
with considerable qualification as will appear when we
come to consider the case in the House of Lords of Amand
v. Home Secretary (1).

Disregarding these decisions, therefore, and confining our
consideration to the relevant provisions of the British North
America Act, we may first notice section 129:-

Except as otherwise provided by this Act, all Laws in force in Can-
ada, Nova Scotia, or New Brunswick at the Union, and all Courts of
Civil and Criminal Jurisdiction, and all legal Commissions, Powers, and
Authorities, and all Officers, Judicial, Administrative, and Ministerial,
existing therein at the Union, shall continue in Ontario, Quebec, Nova
Scotia and New Brunswick respectively, as if the Union had not been
made; subject nevertheless (except with respect to such as are enacted
by or exist under Acts of the Parliament of Great Britain or of the
Parliament of the United Kingdom of Great Britain and Ireland) to
be repealed, abolished, or altered by the Parliament of Canada, or by
the Legislature of the respective Province, according to the Authority
of the Parliament or of that Legislature under this Act.

It follows from this that the powers of the Provincial Courts
of Appeal to hear appeals from orders granting writs of
habeas corpus where the applicant has been imprisoned as
a result of his conviction of an offence under the Criminal
Code may vary in the four provinces. When the occa-

(1) [19431 A.C. 147.
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sion arises it may be necessary to investigate why it was 1945

that habeas corpus Acts had been enacted by the law in re

enacting bodies of some of these provinces before 1867; STORGOFF

but in this case we are concerned with the province of Kerwin J.
British Columbia.

By proclamation, and then by statute or ordinance
enacted March 6th, 1867, the civil and criminal laws of
England as the same existed on November 19th, 1858, had
been declared to be in force in British Columbia. The
statutory provision is now found in section 2 of the
English Law Act, R.S.B.C. 1936, chapter 88:-

The Civil and Criminal Laws of England, as the same existed on
the nineteenth day of November, 1858, and so far as the same are not
from local circumstances inapplicable, shall be in force in all parts
of the Province; but the said laws shall be held to be modified and
altered by all legislation having the force of law in the Province, or in
any former Colony comprised within the geographical limits thereof.

Section 11 of the Criminal Code provides:-
The criminal law of England as it existed on the nineteenth day

of November, one thousand eight hundred and fifty-eight, in so far as it
has not been repealed by any ordinance or Act, still having the force
of law, of the colony of British Columbia, or the colony of Vancouver
Island, passed before the union of the said colonies, or of the colony
of British Columbia passed since such union, or by this Act or any
other Act of the Parliament of Canada, and as altered, varied, modified
or affected by any such ordinance or Act, shall be the criminal law of the
province of British Columbia.

In England, rights had been conferred by Magna
Charta, the Petition of Right, and the Bill of Rights, under
which was established the Rule of Law. That part of
the first named whereby no freeman was to be arrested,
imprisoned, put out of his freehold, outlawed, exiled,
destroyed, or put upon in any way except by the lawful
judgment of his peers or the law of the land, may be
taken either as the source of the writ of habeas corpus
or as an admission by the Sovereign of its existence. Its
exact origin is not wholly clear but that it was used in
early days for purposes far removed from those with
which we are familiar has been established beyond pre-
adventure. There was a common law writ and it was not
until the Habeas Corpus Act of 1679 that various abuses
that had sprung up in connection with its issue were
removed. This Act, however, guaranteed the citizen only
against arbitrary arrest on a criminal charge and while
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1945 in some of the colonies as, for instance, in Lower Can-
In re ada in 1812, similar improvements were effected in con-

STORGOFF nection with imprisonment otherwise than for some crim-
Kerwin J. inal or supposed criminal matters, it was not until 1816

that the same improvements were effected in England.

The right to habeas corpus at common law and under
these statutes existed in British Columbia at the date of
its joining the Union, July 20th, 1871. There is not and
never has been a habeas corpus ordinance or statute of the
province or of the colonies of Vancouver Island or Brit-
ish Columbia. As of November 19th, 1858, there was no
right of appeal in criminal or civil matters in England
(and therefore in British Columbia) where a person in
custody had secured his release through the instrumen-
tality of the writ, Cox v. Hakes (1); Secretary of State
for Home Affairs v. O'Brien (2). Such a right of appeal
was never attempted to be given in British Columbia until
1920 when the forerunner of what is now section 6 (d)
(vii) of the Court of Appeal Act and the authority to the
Court of Appeal to rearrest was enacted.

What is the nature of the writ? Various views have been
expressed by many eminent judges in Canada but nowhere
have opinions fluctuated to such an extent as in the Court
of Appeal for British Columbia. In Re Wong Shee (3),
that Court allowed an appeal from an order discharging
Wong Shee upon habeas corpus proceedings from the cus-
tody of the Controller of Chinese Immigration at Van-
couver. The objection that there was no appeal from
an order of habeas corpus releasing the person detained
was overruled and it was held, following The King
v. Jeu Jong How (4), that proceedings under the Federal
Immigration Act were not of a criminal nature and that
the amendment to the British Columbia Court of Appeal
Act in 1920 was valid so as -to permit of such an appeal.
In Rex v. McAdam (5), the majority of the Court deter-
mined that no appeal was competent under the amendment,
from the refusal of a writ of habeas corpus at the instance
of a person arrested on a charge of rape. Martin J.A.,
in an exhaustive and learned judgment dissented. In Ex

(1) (1890) 15 App. Cas. 506. (4) (1919) 59 Can. S.C.R. 175.
(2) [1923] A.C. 603. (5) (1925) 44 Can. Cr. Cas. 155;
(3) (1922) 31 B.C. Rep. 145. [1925] D.L.R. 33.
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parte Yuen Yick Jun (1), the Court was asked to review 1945

its judgment in the McAdam case (2), and it appears In re
that at that time the Attorney General of Canada asso- STORGOFF

ciated himself in that request. The Court declined to Kerwin J.

follow the earlier decision and the view of Martin J.A.
(by then Chief Justice of British Columbia) prevailed
and were enlarged upon in the judgment of Mr. Justice
O'Halloran. In Ex parte Lum Lin On (3), an appeal
from a refusal to release the -applicant on habeas corpus
proceedings was dismissed but Chief Justice Macdonald
considered the matter de novo in view of the House of
Lords' decision in Amand's case (4), which he stated he
could not read otherwise than as laying down that habeas
corpus is always a criminal remedy when used to ques-
tion imprisonment on a criminal charge. Mr. Justice
O'Halloran, who stated that the point had not been
argued, considered that the Amand case (4) did not apply
and that no reason had been shown to change the con-
elusion reached in the Yuen Yick Jun case (1).

Finally, in State of New York v. Wilby (alias Hume)
(5), Sloan J.A., delivering the judgment of the Court,
stated its current view that O'Halloran J. had correctly
set out the position when he said in the Lum Lin On case,
(3), at page 110:-
The Amand case (4) does not detract from or furnish any real ground
for doubting the correctness of the reasoning which prompted the deci-
sion of this Court * * * in Ex parte Yuen Yick Jun (1).

The basis of these decisions is that the right to habeas
corpus is always a civil right and therefore within head
13 of section 92 and all the reasons advanced from time
to time for that conclusion appear in the judgments of
Martin J.A. and O'Halloran J.

With respect I find myself in disagreement with the
later views of the British Columbia Court of Appeal and
with those other judges who have expressed similar views.
The writ of habeas corpus is indeed a writ to enforce a
right to personal liberty but that right may have been
infringed by process in criminal or civil proceedings and

(1) (1938) 54 B.C. Rep. 541. (3) 1943) 59 B.C. Rep. 106.
(2) (1925) 44 Can. Cr. Cas. 155; (4) [19431 A.C. 147.

[19251 D.L.R. 33. (5) (1944) 60 B.C. Rep. 370.
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1945 that distinction serves to indicate the dividing line between
In re the power of Parliament and the British Columbia Legis-
roo. lature to legislate with reference to the writ. The matter

Kerwin J. does not fall within Property and Civil Rights. As Vis-
count Haldane stated in John Deere Plow Company v.
Wharton (1):-

The expression "civil rights in the province" is a very wide one,
extending, if interpreted literally, to much of the field of the other heads
of s. 92 and also to much of the field of s. 91. But the expression cannot
be so interpreted and -it must be regarded as excluding cases expressly
dealt with elsewhere in the two sections, notwithstanding the generality
of the words.

The matter is dealt with elsewhere and the real question
is whether it is within head 27 of section 91 or head 14 of
section 92.. So far as it deals with appeals from orders
granting the writ, where the applicant is detained under a
conviction under the Criminal Code, it falls under the
former.

The practice upon applications for habeas corpus differs
in civil and criminal cases and, as pointed out by Anglin
J. in Rex v. Whitesides (2) and by Osler J.A., speaking on
behalf of the Court of Appeal of Ontario in the same case,
the warrant of commitment in a criminal matter is suffi-
cient to justify the prisoner's detention and the Court will
not, on habeas corpus, inquire into any irregularity in his
original caption. A number of the cases in England setting
forth this distinction are referred to. Finally, in Amand's
case (3), it is pointed out by Viscount Simon, with the con-
currence of Lord Atkin and Lord Thankerton, at page
156:-
The distinction between cases of habeas corpus in a criminal matter and
cases where the matter is not criminal goes back very far;

and
it is the nature and character of the proceeding in which habeas corpus
is sought which provide the test.

The actual decision in that case was that an appeal from an
order of the Divisional Court, refusing to grant the writ, to
the Court of Appeal, was an appeal from a judgment of the
High Court in a criminal cause or matter within the mean-
ing of section 31 of the Supreme Court of Judicature (Con-
solidation) Act, 1925. I quite agree that this decision and

(1) [1915] A.C. 330, at 340. (3) [il9431 A.C. 147.
(2) (1904) 8 O.L.R. 622.
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the speeches of their Lordships must be applied with care 1945
to -a question arising under the B.N.A. Act but the words In re
quoted from Viscount Simon's speech are, I think, appro- SmoBOFP

priate and significant as well as the statement of Lord Kerwin J.
Wright, at page 160, that "the writ is essentially a pro-
cedural writ", and the statement of Lord Porter that
it was contended in vain (in Ex parte Woodhall (1)) that an applica-
tion for habeas corpus was a separate proceeding from that which the
magistrate dealt with in the case brought before him.

These passages indicate that, for the purpose of constru-
ing a statute giving a general right of appeal, their Lord-
ships found it necessary to investigate the nature of the
writ of habeas corpus ad subjiciendum, and decided that
it was a step in the proceedings under which the appli-
cant was imprisoned.

The application to Coady J. was a step in the criminal
proceedings which resulted in Storgoff's imprisonment
and it was, therefore, a matter of criminal law or pro-
cedure as to which the British Columbia Legislature had
no power to legislate. Being a designated subject matter
in section 91 of the B.N.A. Act, it is exclusive to the
Dominion, and the right of a person imprisoned to test
the legality of his incarceration when it is alleged to.have
followed a conviction of a crime, being one of the great
constitutional rights of the subject., cannot be said to be
merely ancillary and, therefore, subject to the power of
the British Columbia Legislature in the absence of par-
liamentary action. "In such a case" to quote Viscount
Maugham in Attorney General of Alberta v. Attorney
General of Canada (2),
it is immaterial whether the Dominion has or has not dealt with the sub-
ject by legislation, or to use other well-known words, whether that legis-
lative field has or has not been occupied by the legislation of the Dom-
inion Parliament.

So far as it purports to authorize in such a case as the
present, an appeal by the Orown from an order granting
the writ, section 6 of the Court of Appeal Act is ultra vires.
There being no authority in the Court of Appeal to set aside
the order of Coady J. and direct the rearrest of the appli-
cant, the application should be granted, and under section
58 of the Supreme Court Act, an order made for the release
of Storgoff.

(1) (1888) 20 Q.B.D. 832. (2) [19431 A.C. 356, at 370.
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1945 HUDSON J.-The important question to be decided in
In re this appeal is whether or not the Court of Appeal of

"""F British Columbia had jurisdiction to allow an appeal
Hudson J. from an order releasing the appellant upon the return of

a writ of habeas corpus, and directing his rearrest.
Storgoff was held in custody because of an offence or

alleged offence under the Criminal Code of Canada. On
the return of the writ he was set at liberty and remained
at liberty until rearrested under the order of the Court
of Appeal.

An appeal from an order discharging a prisoner on the
return of a writ of habeas corpus is not authorized by
Dominion legislation, nor is there any such right at com-
mon law. See Cox v. Hakes (1), and Secretary of State
for Home Affairs v. O'Brien (2).

For this reason, the jurisdiction of the Court of Appeal,
if any, must be found in valid legislation of the province
of British Columbia. The provision relied upon by the
Court of Appeal is section 6 of the Court of Appeal Act,
c. 57 of the Revised Statutes of British Columbia 1936,
which reads in part as follows:

6. *** an appeal shall lie to the Court of Appeal:-

(d) From every decision of the Supreme Court or a Judge thereof,
or of any County Court or County Court Judge, in any of the following
matters, or in any proceeding in connection with them, or any of them-

(vii) Habeas corpus:
* * *; and in cases of habeas corpus in which the Crown is the suc

cessful appellant the -Court of Appeal may make such order as it may
see fit concerning the rearrest of the accused person.

We are not concerned here with the validity or appli-
cation of this statute in cases where the original deten-
tion did not arise in the course of the enforcement of the
Criminal Code or other cognate laws of the Dominion.

The real point in dispute is whether or not the order
setting aside the discharge and directing the rearrest of
Storgoff falls within the "criminal law" or "procedure in
criminal matters", as used in subsection 27 of section 91
of the British North America Act.

(1) (1890) 15 App. Cas. 506.
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If so, then it was a matter in respect of Which Parlia- 1945

ment had exclusive legislative jurisdiction and no legis- I e
lation of a province could confer jurisdiction on the Court "_""
of Appeal. - Hudson J.

Storgoff was imprisoned through the operation of crim-
inal laws of Canada; whether or not such imprisonment
was lawful would depend in part on the regularity of the
procedure followed.

It would seem to be logical that the legislature which
has exclusive power to enact criminal law and prescribe
procedure in criminal matters should also have the sole
right to prescribe the means and methods by Which the
validity of such procedure ihould be tested.

Parliament has accepted this view and ever since Con-
federation exercised the right to make provision for
appeals in criminal matters and prescribed the conditions
under which such appeals were permitted and the courts
to which they might be taken. (Sec. 1013 (4) Criminal
Code). It is noteworthy that in 1887 the British Col-
umbia legislature passed an Act providing that anyone
aggrieved by any conviction made under *a statute of
Canada might appeal to any judge of the Supreme Court
of. British Columbia. On the recommendation of Sir
John Thompson, then Minister of Justice, this statute
was disallowed by the Governor General in Council: see
Canada Gazette 'of 21st April, 1888, and referred to in
Hodgins' Dominion and Provincial Legislation 1867-1895.

In addition to the provision for appeals, Parliament
has enacted certain laws in respect of habeas corpus in the
case of indictable 'offences (Sec. 1120 Criminal Code) but,
so far, none in respect of those similar to the present,
under summary conviction, except by authorizing the
court to make certain rules not here material. (Sec. 576
Criminal Code.)

A writ of habeas corpus differs in many respects from
an appeal but, in cases like the present, it is just another
means of bringing in question the validity of proceed-
ings in criminal matters. It would appear strange indeed
if Parliament could provide for and control appeals but
not interference with criminal administration by way of
habeas corpus.

37264-41
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1945 The argument in support of the jurisdiction is that
In re personal liberty is primarily a civil right and as such falls

STORGOFF within the field of provincial legislative jurisdiction under
Hudson J. section 92 (13) of the British North America Act, and

further, that the remedy of habeas corpus is directed to
the preservation or vindication of a right to liberty.

Section 92 (13) gives the provincial legislature exclu-
sive power to make laws in respect of "13. Property and
civil rights in the province". This must be read always as
excluding from its application criminal law and procedure in
criminal matters, in respect of which the Dominion powers
are paramount. Criminal laws almost always interfere with
personal liberty.

Moreover, this argument does not meet the present
case. The Court here is concerned with the appeal, not
with the writ. Storgoff enjoyed liberty when the appeal
was launched. He lost his liberty as a consequence of
the proceedings taken under provincial legislation. How-
ever one may choose to look at it, the appeal in question
was a proceeding to enforce criminal law and not to
secure liberty. This distinction is made very clear by
the opinions of the learned law Lords in Cox v. Hakes
(1).' Lord Halsbury said at p. 514:

For a period extending as far back as our legal history, the writ of
habeas corpus has been regarded as one of the most important safe-
guards of the liberty of the subject. If upon the return to that writ
it was adjudged that no legal ground was made to appear justifying
detention, the consequence was immediate release from custody. If
release was refused, a person detained might make a fresh application
to every judge or every Court in turn, and each Court or Judge was
bound to consider the question independently and not to be influenced
by the previous decisions refusing discharge. If discharge followed, the
legality of that discharge could never be brought in question. No writ
of error or demurrer was allowed.

Lord Herschell at pp. 527 and 528 uses the same language:
A person detained in custody might thus proceed from court to court
until he obtained his liberty. And if he could succeed in convincing
any one of the tribunals competent to issue the writ that he was
entitled to be discharged, his right to his liberty could not afterwards
be called in question. There was no power in any court to review or
control the proceedings of the tribunal which discharged him.

The opinion of Lord Herschell was concurred in by Lords
Watson and Macnaghten. Some of the members of the
Court expressly withheld any opinion as to a right of
appeal where the prisoner had not becn discharged.

(1) (1890) 15 App. Cas. 506.
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On the interpretation of the words "criminal law" and 1945

"procedure in criminal matters" in relation to appeals I-
from writs of habeas corpus, there has been a great diver- s'ORGOW

sity of opinion in the different provincial courts and par- Hudson J.
ticularly those of the province of British Columbia. I
will not attempt to analyze these cases; none of them is
binding on this Court and it seems to me that we must
settle the case by the application of general principles.

In the English Judicature Act there is a provision that
no appeal shall lie except as provided in the Criminal Appeal Act, 1907,
or any Act, from any judgment of the High Court in any criminal
cause or matter,

and this provision has been the subject of much discus-
sion in the Courts in England. It is definitely settled now
by a decision of the House of Lords in Amand v. Home
Secretary (1), that this provision excludes an appeal from
a decision in a case of habeas corpus where the original
cause of arrest was in the nature of a criminal cause or
matter. Some passages from their Lordships' opinions
should be quoted. Viscount Simon L.C. at p. 155 states:-

The law to be applied in connexion with appeals from decisions of
the High Court, or of a single judge, on application for a writ of
habeas corpus ad subiciendum is well established. The speech of the
Earl of Birkenhead in Secretary of State for Home Affairs v. O'Brien
(2) described the nature and characteristics of the writ and laid it
down-following the previous decision of this House in Cox v. Hakes
(3) that "if the writ is once directed to issue, and discharge is ordered
by a competent court, no appeal lies to any superior court".

Then follows a quotation from the speech of Lord Halsbury
L.C. in Cox v. Hakes (2).

Viscount Simon also remarks that:
It is the nature and character of the proceeding in which habeas

corpus is sought which provide the test.

Lord Wright says at p. 160:
It is in reference to the nature of that proceeding that it must be

determined whether there was an order made in a criminal cause or
matter. That was the matter of substantive law. The writ of habeas
corpus deals with the machinery of justice, and is essentially a pro-
cedural writ, the object of which is to enforce a legal right. The appli-
cation for habeas corpus may or may not be in a criminal cause or
matter. The former class of cases was dealt with in the Habeas Corpus
Act, 1679; the reforms of procedure in the latter class had to wait until
the Act of 1816.

An opinion to the same effect was stated by Lord Porter.

(1) [1943] A.C. 147. (3) (1890) 15 App. Cas. 506.
(2) [1923] A.C. 603, at 609.
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1945 This decision may not now be binding on this Court but
In re in interpretation of the words "criminal law" and "proce-

" dure in criminal matters" these opinions can hardly be
Hudson J. questioned.

It is argued that the words used in the Judicature Act
may not mean quite the same thing as when similar words
are used in the British North America Act, but it seems to
me that for the reasons already mentioned the words as
used in section 91 (27) of the former Act should be given
even a broader application than when used in the English
Judicature Act. Uniformity of procedure in criminal mat-
ters throughout Canada is a cardinal principle of the Cana-
dian constitution. A power in each separate province to
provide a different means of testing the validity of such
proceedings would be fatal to the maintenance of such
principle.

For these reasons, I -am of the opinion that an order
should be made releasing Storgoff from custody.

TASCHEREAU J.-This is an application under section 57
of the Supreme Court Act for a writ of habeas corpus ad
subjiciendum.

The applicant and one Fred Babakaiff were on the 8th
of May, 1944, convicted in Vancouver on a charge of
being found nude in a public place, contrary to section
205 (a) of the Criminal Code, and were sentenced to be
imprisoned for a term of three years.

As a result of habeas corpus proceedings, the applicant
Storgoff was, on the 30th of June last, discharged from
custody by order of Mr. Justice Coady of the Supreme
Court of British Columbia, and was immediately re-
leased. The Court of Appeal reversed this decision, and
ordered Storgoff to serve his sentence of three years in
the penitentiary.

Both Storgoff and Babakaiff applied to the Honour-
able Mr. Justice Hudson of this Court, for a writ of
habeas corpus, but their applications were referred to
the Full Court. On the first hearing, Babakaiff's appli-
cation was refused, but as to Storgoff, this Court ordered
that the Attorneys General of Canada and of all the prov-
inces should be notified, in view of the points raised in the
course of the argument.
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The applicant submits that the Court of Appeal for 1945

British Columbia had no jurisdiction to hear the appeal IniYr
of the Attorney General of that province, because the S"1ncov7
habeas corpus in the case at bar was a proceeding in a TaschereauJ.
criminal matter, and the right of appeal could not be
given by a provincial statute, but only by the Parlia-
ment of Canada. The second point raised is that the
Court -of Appeal lacked the necessary jurisdiction to
order Storgoff's re-arrest once he had been freed and set
at liberty by order of Mr. Justice Coady.

The appeal of the Attorney General to the Court of
Appeal of British Columbia was brought in virtue of
section 6 of the Court of Appeal Act, chapter 57 of the
Revised Statutes of British Columbia, 1936, which
reads in part as follows:-

6. * * * an appeal shall lie to the Court of Appeal:-

* * *

(d) From every decision of the Supreme Court or a Judge thereof,
or of any County Court or County Court Judge, in any of the fol-
lowing matters, or in any proceeding in connection with them or any
of them:-

** *

(vii) Habeas Corpus:
* * *; and in cases of habeas corpus in which the Crown is the

successful appellant the Court of Appeal may make such order as it
may see fit concerning the re-arrest of the accused person:

These provisions enacted by a provincial authority
granting an appeal in matters of habeas corpus undoubt-
edly apply to the case at bar if we are dealing with a
civil matter, but are obviously inoperative if an applica-
tion for an habeas corpus, as the result of a criminal pro-
cess, must be considered as a proceeding in a criminal
matter. In the latter case, only the Parliament of Can-
ada would be invested with the necessary powers to grant
such an appeal, and no legislation to that effect has ever
been enacted. The question, therefore, resolves itself as
to whether the habeas corpus granted by Mr. Justice
Coady was in a civil or in a criminal matter.

The Attorney General for British Columbia has sub-
mitted that it was within the competence of the Legis-
lature to give an appeal in such a matter as being in
relation to. property and civil rights (B.N.A. section 92,
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1945 par. 13). He has forceably contended that habeas corpus,
In re which is the safeguard of personal liberty, is essentially

STORGOFF a civil writ even if issued as the result of criminal pro-
TaschereauJ.ceedings, the object of the writ being to enforce civil

rights, having no relation whatever to the prosecution
or the proceedings for the punishment of crimes. It is
a new suit brought to enforce a civil right as against
those who are holding illegally a person in custody.

Habeas corpus is one of the oldest writs known in the
British law. Even at dates further back than the Magna
Carta of Jean Sans Terre it was jus non scriptum, and it
was only in 1679 that it appeared in the statutes of
England.

This Imperial Act, (31 Charles II, chap. 2) is entitled
An Act for the better securing the liberty of the subject
and for prevention of imprisonments beyond the seas,
and in 1896, by virtue of Short Titles Act, it was called
the Habeas Corpus Act. This legislation clearly did not
abolish the rights of the subject which existed under
common law; it did not create Habeas Corpus which from
time immemorial existed in England, but, it was merely
a beneficial enactment to remedy some defects of the
common law writ, which had become, -as Hurd says:-
"the subject of great abuses" (Habeas Corpus p. 81).

There can be no doubt that the common law writ, as
amplified by the legislation of 1679, was a remedy avail-
able only to the subjects imprisoned 'as a result of a
criminal process. The recital of the Act makes it clear
that it is only in "criminal or supposed criminal matters"
that the writ may be issued. We find also that it is issued
for the prevention and more speedy relief of all persons imprisoned
for any such criminal or supposed criminal matters,
and that
it shall be served upon the said officer or left at the jail or prison-
We further see tihat it contains dispositions such as these
if any person or persons shall be or stand committed or detained as
aforesaid for any crime, * * * some court that hath jurisdiction in
criminal matters, etc. etc.

The use of these precise terms lead to the inescapable
conclusion that this writ of habeas corpus, as completed
by the Act of 1679, may be resorted to only when a per-
son is kept in custody as a consequence of "a criminal
or supposed criminal matter".

[1945



SUPREME COURT OF CANADA

When the Quebec Act was passed by the Imperial 1945

Parliament in 1774, this "Habeas Corpus in criminal In re
matters" was not introduced in that part of the country STORGOFF

which at that time formed the whole colony, but it was TaschereauJ.

only in 1784, by a proclamation of Haldimand, then Gov-
ernor General, that it became the law of the land. This
proclamation, known as 24 Geo. III, chap. 1, practically
reproduces the Imperial Statute 31 Charles II and pro-
vides that:-

Be it declared and enacted by His Excellency the Captain Gen-
eral and Governor-in-Chief of this Province, by and with the advice
and consent of the Legislative Council thereof, and by the authority
of the same, it is hereby declared and enacted, that from and after
the day of the publication of this Ordinance, all persons who shall be
or stand committed or detained in any prison within this Province,
for any criminal or supposed criminal offence, shall of right be entitled

to demand, have and obtain from the Court of King's Bench in this
Province, or from the Chief Justice thereof, or from the Commissioners
for executing the office of Chief Justice respectively or from any judge
or judges of the said Court of King's Bench, the writ of Habeas
Corpus, together with all the benefit resulting therefrom, at all such
times, and in as full, ample, perfect and beneficial a manner, and to
all intents, uses, ends and purposes, as His Majesty's subjects within
the realm of England, who may be or stand committed or detained
in any prison within that realm, are there entitled to that writ, and
the benefit arising therefrom by the common and statute laws thereof.

The distinction between the writ of Habeas Corpus in
criminal and civil matters is further emphasized by the
fact that in 1812, in the province of Quebec, an Act was
introduced, entitled: An Act to secure the liberty of the
subject by extending the Powers of His Majesty's Courts
of Law as to Writs of Habeas Corpus ad subjiciendum.
It applied exclusively to persons restrained of their lib-
erty, "otherwise than for some criminal or supposed crim-
inal matter". It is known as 52 Geo. III, 1812, chap. 8,
and as to the means of enforcing obedience to such writs,
it says:-

It is hereby enacted by the authority of the same, that when any
person shall be confined or restrained of his or her liberty, otherwise
than for some criminal or supposed criminal matter, it shall and may
be lawful for the Chief Justice of the Province, and for the Chief
Justice of the Court of King's Bench for the district of Montreal,
and for any one of His Majesty's justices of the Court of King's Bench
for the district of Quebec or of the Court of King's Bench for the
district of Montreal, or of the Court of King's Bench for the district
of Three-Rivers, and for the judge of the Provincial Court of Gaspe,
within the limits of their respective jurisdiction, and they are hereby
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1945 required, upon complaint made to them by or on the behalf of the
1--~ person so confined or restrained, if it shall appear by affidavit or

In re
SIRo affirmation, in cases where by law an affirmation is allowed, that there

is probable and reasonable ground for such complaint, to award, in
TaschereauJ.vacation time, a writ of Habeas Corpus ad subjiciendum, under the

- seal of such Court whereof he shall then be one of the judges, or the
judge, to be directed to the person: or persons in whose custody or
power the party so confined or restrained, shall be returnable, immediate,
before the judge so awarding the same, or before any other judge of
the Court, under the seal of which the said writ issued.

We now find these two different proceedings "Habeas
Corpus in criminal matters" and "Habeas Corpus in civil
matters" contained in the same pre-confederation statute
-- Cons. statute L. C. 1860, chap. 95--where the clear
distinction is made between the "criminal and civil mat-
ter". Later after Confederation, the legislature of the
province of Quebec enacted certain sections in its code of
Civil Procedure dealing with Habeas Corpus in civil mat-
ters only, and leaving purposely to the proper authorities
the care of enacting whatever laws they deemed fit, when
the matter was "criminal or supposed criminal". The
relevant section (1114 C.C.P.) in part reads as follows:-

Any person who is confined or restrained of his liberty, otherwise
than under any order in civil matters granted by a court or judge
having jurisdiction, or than for some criminal or supposed criminal

matter * * * may apply * * * etc.

Like Habeas Corpus in criminal matters, Habeas Corpus
in civil matters was also merely jus non scriptum in England
until 1816, when the first statute was enacted dealing with
this subject of the law. It improved the common law
remedy but could be resorted to, only in non criminal
matters as the custody of infants or of a wife, the test of
the legality of the detention of a lunatic, etc., etc.

Such was the state of the law in England after 1816,
and it is the law as it existed 'at that time, that was
imported in various parts of Canada. British Columbia
did not enter Confederation before 1870, and until then,
it was known as "Her Majesty's Colony of British Col-
umbia and its dependencies". It was in 1858, that James
Douglas, Governor of the Colony, issued a proclamation
importing the civil and criminal laws of England as they
existed at the date of the proclamation. In 1867, this
proclamation was repealed, but this did not affect any
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rights acquired or liabilities incurred or existing before 1945
such repeal, and was re-enacted in a different form by In re
Governor Frederick Seymour. STORGOFF

The clear result of these enactments was that from TaschereauJ.

1858, the criminal and civil laws of England were by
statute introduced in the Colony of British Columbia,
including "Habeas ' Corpus in criminal matters", and
"Habeas Corpus in civil matters".

When British Columbia joined Confederation in
1870, the same laws continued to be in force
in the province, and the only legislation affecting
Habeas Corpus enacted since, that I can find, is the one
passed by the Legislature giving a right of appeal. In
view of the distribution of powers by the B.N.A. the
problem arose as to whether Habeas Corpus was a civil
or criminal writ, and a great number of judgments have
been rendered on the matter, in all parts 'of Canada.

It has been argued that Habeas Corpus, being a matter
of civil right and property, is still within the jurisdic-
tion of the Provincial Legislature although it may
affect incidentally criminal law and procedure. On behalf
of this contention, the respondent has cited many judg-
ments making the necessary distinction between legis-
lation affecting civil rights, and legislation in relation
to civil rights. (Gold Seal Limited v. Dominion Express
Co. (1); Attorney General for Ontario v. Reciprocal
Insurers (2); Attorney General for British Columbia v.
Kingcome Navigation Company Ltd. (3); Shannon v.
Lower Mainland Dairy Products Board (4). Reference
re Debt Adjustment Act, 1987 (5). Of course, I do not
quarrel with these very high 'authorities, but they would
apply only if I thought that Habeas Corpus was a civil
right, but I do not believe it is necessary to deal with
this point in view of 'the conclusion which I have reached.

It has been held in many cases that Habeas Corpus is
always a civil writ entirely independent of the proceed-
ings at the trial, 'as a result of which 'a person is con-
victed. (Le Roi v. Labrie (6); Lionard v. McCarthy

(1) (1921) 62 Can. S.C.R. 424. (4) [1938] A.C. 708, at 719.
(2) [1924] A.C. 328, at 345. (5) [19431 1 W.W.R. 378, at 388.
(3) [19341 A.C. 45. (6) (1920) Q.R. 31 K.B. 47.
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1945 (1); Regimbald v. Chong Chow (2); The King v. Morris
In re (3); Ex parte Fong (4)). In these cases it was held

STORGOF that Habeas Corpus was not a step in a criminal pro-
Taschereau J.ceeding, but that it was an essentially new civil process.

In the United States, similar judgments were rendered,
and the Supreme Court of the United States in the case
of Ex parte Tom Tong (5), decided that the prosecu-
tion against the applicant was a criminal prosecution,
but that the writ of habeas corpus which he had applied
for was not a proceeding in that prosecution. Other
American courts have reached the same conclusion.
(Kurtz v. Moffitt (6); Farnsworth v. Territory of Mon-
tana (7)).

A different view was taken by other Canadian courts,
and all these wide divergences of opinion give an indica-
tion of the difficulty which we have to meet. These
judgments have held that habeas corpus proceedings may
be either criminal or civil, depending on whether or not
the detention of the person is based upon a crime. (Vide
King v. Barr6 (8); Veregin v. Smith (9); Miller v. Male-
part (10); Perlman v. Pichi (11).

In Rex v. McAdam (12), the Court of Appeal of British
Columbia, Mr. Justice Martin dissenting, decided that a writ
of habeas corpus issued as a result of a criminal process, is a
criminal proceeding. But the same court, in 1938, (Ex parte
Yuen Yick Jun (13) reversed its own decision and decided
that an habeas corpus was a proceeding for the enforce-
ment of the civil right of personal liberty, and that the
enquiry which it evokes is not into the criminal act, but
into the right of the person in custody to his liberty not-
withstanding the criminal act and conviction.
. And finally, the late Chief Justice McDonald of the

same court, in Ex parte Lum Lin On (14), expressing
his personal views only, as the other members of the
court did not pass on the point, considered the matter
de novo in view of the House of Lords' decision in Amand

(1) (1926 Q.R. 42 K.B. 569, at (8) (1905) 11 Can. Cr. Cas. 1.
571. (9) [19341 1 W.W.R. 351.

(2) (1925) Q.R. 38 K.B. 440. (10) (1918) 32 Can. Cr. Cas. 208.
(3) (1920) 53 N.S. Rep. 525. (11) (1918) Q.R. 54 S.C. 170.
(4) [19291 1 D,.R. 223. (12) (1925) 35 B.C. Rep. 168.
(5) (1883) 108 US. 556. (13) (1938Y 54 B.C. Rep. 541.
(6) (1885) 115 US. 487. (14) (1943) 59 B.C. Rep. 107.
(7) (1889) 129 US. 104.
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v. Home Secretary (1), and said that Habeas Corpus is 1945
always a criminal remedy when used to question impris- In re
onment on a criminal charge. SrORGOFF

In reaching this last conclusion, the Chief Justice of Taschereau J.

British Columbia followed the recent decision of the
House of Lords in Amand v. Home Secretary (1). The
question raised in that case was whether the appeal from
the Divisional Court to the Court of Appeal was an
appeal from
a judgment of the High Court "in any criminal cause or matter" within
the meaning of sec. 31 of the Supreme Court of Judicature Act 1925.
The House of Lords had to decide if the judgment of the
Divisional Court refusing a writ of habeas corpus was a
judgment in a "criminal cause or matter". The House
held that it was, and that the Court of Appeal had no
iurisdiction.

It was argued before this Court that when giving its
decision, the House of Lords was dealing with a differ-
ent statute and that the issue was not whether habeas
corpus proceedings were in relation to a criminal matter,
but whether the antecedent cause or matter was crim-
inal.

In giving their decision, their Lordships dealt, in my
opinion, with the very issue with which we are confronted.
The English jurisprudence dealing with the nature of
habeas corpus was reviewed by their Lordships who
accepted the decision in Ex parte Woodhall (2) and Ex
parte Savarkar (3). Viscount Simon expresses his views
as follows in the Amand case (1), at page 156:-

This distinction between cases of habeas corpus in a criminal mat-
ter, and cases when the matter is not criminal, goes back very far. The
Habeas Corpus Act, 1679 (which improved the common-law remedy in
various ways), applied only to cases where persons were detained in
custody for some criminal matter. Similar statutory improvements in
non-criminal cases were not made till the Habeas Corpus Act, 1816.
The distinction is noteworthy, though in fact (as Blackstone, writing
in 1768, points out (vol. III, p. 157)) in non criminal cases, the practice
of judges, when granting writs of habeas corpus at common law, was
to comply with the spirit of the Act of 1679. As regards the right to
appeal, it has been consistently held that there is no right of appeal
from the refusal of the writ in extradition proceedings * * * It will
be observed that these decisions, which I accept as correct, involve
the view that the matter in respect of which the accused is in custody
may be "criminal" although he is not charged with a breach of our

(1) [1943] A.C. 147. (2) (1888) 20 Q.B.D. 832.
(3) [19101 2 K.B. 1056.
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1945 own criminal law, and (in the case of the Fugitive Offenders Act),
1-- although the offence would not necessarily be a crime at all if com-

SIme mitted here.

Taschereau J Although some aspects of the Amand case (1) may not
altogether be similar to those submitted in the case at
bar, their Lordships clearly laid down the principle that
there was a difference between a writ of habeas corpus
in criminal matters, and a writ of habeas corpus in civil
matters. As Viscount Simon says at page 156:-

It is the nature and character of the proceeding in which habeas
corpus is sought which provide the test. If the matter is one the direct
outcome of which may be trial of the applicant and his possible punish-
ment for an alleged offence by a court claiming jurisdiction to do so,
the matter is criminal.

Lord Wright expresses similar views sat page 160:-
The word "matter" does not refer to the subject-matter of the pro-

ceeding, but to the proceeding itself. It is introduced to exclude any
limited definition of the word "cause". In the present case, the im-
mediate proceeding in which the order was made was not the cause
or matter to which the section refers. The cause or matter in question
was the application to the court to exercise its powers under the
Allied Forces Act and the order, and to deliver the appellant to the
Dutch Military authorities. It is in reference to the nature of that
proceeding that it must be determined whether there was an order made
n a criminal cause or matter. That was the matter of substantive law.
The writ of habeas corpus deals with the machinery of justice, and
is essentially a procedural writ, the object of which is to enforce a
legal right. The application for habeas corpus may or may not be in a
criminal cause or matter.

Lord Porter says at page 164:-
As long ago as 1888 it was unsuccessfully argued in Ex parte Wood-

hall (2) that the decision, to be in a criminal cause or matter, must
deal with what was a crime by English law and in the same case it
was contended in vain that an application for habeas corpus was a
separate proceeding from that which the magistrate dealt with in the
case brought before him. That case has been consistently approved
by the courts of this country, and, I think, at least once by your Lord-
ships' House: see Provincial Cinematograph Theatres, Ltd. v. New-
castle-on-Tyne Profteering Committee (3). The proceeding from which
the appeal is attempted to be taken must be a 'tep in a criminal proceed-
ing, but it need not itself of necessity end in a criminal trial or punishment.
It is enough if it puts the person brought up before the magistrate in
jeopardy of a criminal charge.

In view of this recent decision, and of the unequivocal
language used 'by their Lordships, I believe it is settled
law that Habeas Corpus is a procedural writ, and that
it is not a new suit different from the one which has been

(1) [19431 A.C. 147. (2) (1888) 20 QJ3.D. 832.
(3) (1921) 90 L. J. (K.B.) 1064.
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dealt with at the trial. It is not as contended, always a 1945
civil writ, the purpose of which is to enforce a civil right. IZr
In certain cases it is of a criminal nature, being a step STORGOFF

in a criminal proceeding, and in other cases, when it is TaschereauJ.

a step in a "civil cause or matter", it will have a civil
character.

The judge, whose duty it is in a matter of habeas
corpus, to examine if the magistrate who convicted had
jurisdiction, or if the commitment is legal, does not of
course sit as a court of appeal. But he must necessarily
examine in one case, the legality of a detention in a crim-
inal matter, the jurisdiction of the magistrate which is
conferred upon him by the Criminal Code, and who is
sitting in a criminal court; and in the other case, his
investigation is in relation to a detention in a civil matter.
The detention itself and the remedy available to have
this detention enquired into, are so bound together, that
it is, in my opinion, impossible to reach the conclusion,
that they are of a different nature, that one could be
criminal and the other civil. The proceedings that result
in the conviction of a person may, of course, have some
special peculiarities which are absent in the examination
that is made of the legality of the detention, but these
procedural variances do not mean that both have not the
essential qualities which are necessary to give them the
same fundamental character.

I believe that this decision in the Amand case (1) is in
harmony 'and forms a consistent and orderly whole, with
the various existing legislations in England, which have
been imported in this country, and which have always
distinguished between habeas corpus in criminal and civil
matters. It would to my mind seem extraordinary, that
the writ be always of a civil nature, as contended by the
Attorney General of British Columbia, and yet, that the
legislation dealing with it had made the distinctions which
I have noted before.

In the present case, the applicant was convicted of a
criminal offence under the Criminal Code of Canada, which
is the necessary condition to give jurisdiction to this Court.
On habeas corpus procedings, he was discharged from cus-
tody by Mr. Justice Coady, and ordered to serve his sen-

(1) [19431 A.C. 147.
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1945 tence of three years by the Court of Appeal of British
In re Columbia. That court was dealing with a criminal mat-

So" ter, and as no right of appeal has been given by the Parlia-
TaschereauJ.ment of Canada, I come to the conclusion that this order

must be set aside, and that the applicant should be
released.

RAND J.-This appeal raises an important question of
constitutional law. The applicant, Storgoff, was convic-
ted in the Police Magistrate's Court of Vancouver, British
Columbia, under Part XV of the Criminal Code, for being
found nude in a public place in company with other
persons, and was sentenced to -three years in the peni-
tentiary. A week or so later, on an application for a
writ of habeas corpus, he was discharged by order of
Coady J. on the ground that the magistrate had no juris-
diction to commit to the penitentiary for such an offence.
The Attorney General appealed to the Court of Appeal
which, holding the magistrate to have had jurisdiction,
reversed the order of discharge and directed the rearrest
and recommitment of the accused to serve out his sen-
tence. An application for discharge on habeas is now
made to this Court. -

The appeal to the Court of Appeal was taken under
section 6 (d) (vii) of the Court of Appeal Act, which is
as follows:

6. An appeal shall lie to the Court of Appeal:-

(d) From every decision of the Supreme Court or a Judge thereof
* * * in any of the following matters, or in any proceedings in con-
nection with them, or any of them:-

(vii) Habeas Corpus.

And the question in controversy is whether that provision
can be successfully invoked to support the order made
in the appeal.

In this court 'the Attorney General for Canada inter-
vened and took part in the argument. Both in British
Columbia- and in other provinces there has been a decided
conflict of opinion as to whether provincial legislation in
habeas, in relation to criminal matters, is competent.
Mf'lr. Farris, representing the Attorney General of British
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Columbia, though he argued for the continued efficacy 1945

of the original commitment, conceded that he could not I
support the order for rearrest under the provincial legis- STORGOFF

lation, an invalidity which might be sufficient to the Rand J.

appeal; but he pressed upon us the desirability of hav-
ing the court pass upon the broader question of legisla-
tive jurisdiction, and in that Mr. Varcoe joined. This I
think we should do, -and having reached the conclusion
that the order of the Court of Appeal was invalid in
toto, I do not find it necessary to deal with the narrower
ground. I should add that the able examination of the
question by all counsel has made the task of reaching that
conclusion much easier than otherwise it would have
been.

As the matter presents itself, namely, a conviction for
an offence in a proceeding under the criminal law of
Canada and an application the purpose of which was to
terminate the punishment imposed by reason of an ille-
gality in that proceeding, the first impression that it lies
witlhili the field of criminal procedure accentuates the
desirability that we have clearly in mind at the outset
the conception of habeas in which this seemingly obvious
conclusion is claimed to be unsound.

The case for the province is put thus: habeas creates
a special right to be freed from illegal detention whether
the detention is under process in law, civil or criminal,
or by private 'act. It is an original and detached proceed-
ing, set in motion by a prerogative writ, that stands
apart from other proceedings the consequences of which
it may 'affect. Not being linked to the cause of detention,
it constitutes an independent enquiry in protection of a
civil right as such, and by section 92 (13) of 'the British
North America Act, the legislative power in relation to
it has been committed to the exclusive jurisdiction of the
province.

Undoubtedly the right to the writ, one of the most
fundamental possessed by the citizen, is a civil right and
extends to all illegal detention. Its beginnings are
shrouded in the dim past, but that it was recognized and
enforced at common law is unquestioned. It arose at a
time when the individual was too often the victim of
tyranny in public and private prisons and when the King

37264-5
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1945 as the supreme lord might well be concerned about the
I e fate of lieges. In 1679, to meet evasions and abuses that

" had grown up, the statute was passed with Which the
Rand J. name of the writ is ordinarily associated but the proce-

dure which it prescribed did not supersede that at com-
mon law with which it co-exists to-day. Its provisions
dealt only with detention for certain crimes or alleged
crimes; and it was not until 1816 that in England sta-
tutory provision supplemented the common law in rela-
tion to custody other than for crimes, debt or under
process in a civil suit.

Section 92 (13) endows the province with exclusive
power to make laws "in relation to * * * (13) property
and civil rights in the province." "Civil rights" carries
obviously the most general signification from which the
several areas of specific and paramount legislation, by
section 91 given to the Dominion, must be removed.
It is necessary also to be precise in the concepts we
attribute to it. We speak of a right in the individual to

personal liberty, of a right to the issue of the writ of
habeas and a right to be discharged from illegal deten-
tion. The basis for asserting freedom from restraint,
whether conceived to be the creation of law or to be the
result of an original absence of any warrant under law
to interfere with liberty, is postulated as a primary right
in the juridical system by which we are governed. In
that sense, the positive law, in its relation -to individual
liberty, creates the justification for encroachments upon
it. What is important here is the remedial civil right to
protection -against any other than those legal encroach-
ments 'and the procedure by whidh it is enforced; and,
within limits, that is what is furnished by the law of
habeas. It is not, however, the abstract right to be free
that is in question but the right to be free from the par-
ticular process.

The precise point for decision is, then, whether in the
constitutional distribution of legislative power the law of
habeas in cases of detention for crime is in relation to
91 (27) "the criminal law * * * including the procedure
in criminal matters," or to 92 (13) "civil rights." It is no
objection for the purposes of the former section merely
that what is dealt with is a civil right. Criminal proceed-
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ings abound with civil rights. Trial by jury is such a 1945
right but no one would suggest that in criminal matters In re
it is not part of procedure or :that it could be abolished STORGOFF

by the province. The question of ancillary powers does Rand J.

not arise because parliament has not legislated for ap-
peals on habeas nor for such features of it as would be
inconsistent with appeals: and if the provincial legisla-
tion is not within the field of section 91 (27), there
would not seem to be much doubt of the pith and sub-
stance of it or of the aspect in which it was enacted.

The nature of habeas and its relation to the proceed-
ings in or by which the detention has been brought about
are, therefore, the essential consideration of the enquiry.
The question, is the detention legal? when asked of
detention under the act of a court, goes to the sufficiency
in law of the process. The decision in habeas is, there-
fore, a judicial determination of a question of law arising
in or in relation to a criminal or a civil proceeding. In
each instance it is a query of law put directly to steps
in judicature. It is a question within the criminal or
civil law and the court is asked to revise a judgment in
that law. Certainly, then, the enquiry under the writ
does, in a criminal case, relate -to criminal law and pro-
cedure. Is the step itself within that procedure?

That the writ becomes in effect a step in, or takes on
the character of, the cause or matter out of which the ques-
tion to be determined arises, was, I rthink, established in
Ex parte Alice Woodhall (1). In that case there was a com-
mitment to prison under the Extradition Act. An applica-
tion for a writ was refused. The applicant sought to appeal
under section 47 of the Judicature Act which, giving a right
to appeal generally, excepted an appeal "from any judgment
of the High Court in any criminal cause or matter" and the
question was whether the refusal was such a judgment.
The Court of Appeal held that it was. Lord Esher uses
this language:

I think that the clause of s. 47 in question applies to a decision by
way of judicial determination of any question raised in or with regard
to proceedings, the subject-matter of which is criminal, at whatever
stage of the proceedings the question arises. Applying that proposi-
tion here, was the decision of the Queen's Bench Division, refusing the

(1) (1888) 20 Q.B.D. 832.

37264-51

S.C.R.] 579



580 SUPREME COURT OF CANADA [1945

1945 application for a writ of habeas corpus, a decision by way of judicial
determination of a question raised in or with regard to the proceedings

n re before Sir James Ingham? I am clearly of opinion that it was, and I
think it is impossible to say that what took place before him was not

Rand J. a proceeding the subject-matter of which was criminal.
-Whether this treats the application for the writ as, in
itself, the criminal proceeding by reason -of its subject-
matter being criminal, or as being "in" the proceeding
below, i.e., in extradition, I shall consider later. Bowen
L.J. adds:

The questions, upon which the application for a writ of habeas corpus
depends, are whether or not there was evidence before the magistrate
of a crime, which would be a crime according to English law, having
been committed in a foreign country, and whether or not that evi-
dence was sufficient to justify him in committing the accused for trial
if the crime had been committed in England. These must be questions
arising in a criminal matter; and it follows that the judgment given
upon the application for a writ of habeas corpus is a judgment in a
criminal matter.

In that case, as here, it was argued that the application
was collateral and civil, but the fact that the judgment
dealt with the refusal as in the criminal matter below, is
referred to in Amand v. Home Secretary (1) by Lord
Porter in his speech:

As long ago as 1888 it was unsuccessfully argued in Ex parte Wood-
hall (2) that the decision, to be in a criminal cause or matter, must
deal with what was a crime by English law and in the same case it

was contended in vain that an application for habeas corpus was a
separate proceeding from that which the magistrate dealt with in the
case brought before him.

And Lord Wright expresses the same view:
The writ of habeas corpus deals with the machinery of justice, and

is essentially a procedural writ, the object of which is to enforce a legal
right. The application for habeas corpus may or may not be in a
criminal cause or matter.

The sole controversy in that case was whether or not
the cause or matter below was in fact criminal: it was
assumed that the order refusing the writ was in it: and
the language of the opinions makes it clear that the
"criminal cause or matter" was the proceeding in which
it was sought to hold the applicant subject to the Dutoh
military law. Lord Simon L.C.:

It will be observed that these. decisions, which I accept as correct,
involve the view that the matter in respect of which the accused is in
custody may be "criminal" although he is not charged with a breach of

(2) (1888) 20 Q.B.D. 832.(1) [1943] A.C. 147.
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our own criminal law, and * * * although the offence would not neces- 1945
sarily be a crime at all if committed here. It is the nature and char- I-,

In reacter of the proceeding in which habeas corpus is sought which provide Smno O
the test.

Then Lord Wright: Rand J.

The words "cause or matter" are, in my opinion, apt to include
any form of proceeding. The word "matter" does not refer to the
subject-matter of the proceeding, but to the proceeding itself. It is
introduced to exclude any limited definition of the word "cause". In
the present case, the immediate proceeding in which the order was
made was not the cause or matter to which the section refers. The
cause or matter in question was the application to the court to exer-
cise its powers under the Allied Forces Act and the order, and to
deliver the appellant to the Dutch military authorities. It is in
reference to the nature of that proceeding that it must be determined
whether there was an order made in a criminal cause or matter.

And Lord Porter's language has already been quoted.
On the other hand, in Clifford and O'Sullivan (1), Lord

Sumner, who dissented on the point whether the cause or
matter was criminal, seems to take the view suggested by
the language of Lord Esher in Ex parte Alice Woodhall (2):

My Lords, the question on the preliminary objection is whether
the appeal, taken to the Court of Appeal in Ireland, was in a cause
or matter which was criminal, or was in one which was not criminal,
the "matter" being in either case the decision of Powell, J., to refuse
the writ of prohibition.

An application for a writ of prohibition is in itself no more and
no less criminal than it is the contrary. This quality of. the matter
of an application for that writ must be decided according to the
subject-matter dealt with on the application.

I think the real test is the character of the proceedings themselves
which are the subject-matter of the particular application, whatever it be,
that constitutes the cause or matter referred to.
In Rex v. Nat Bell Liquors Ltd. (3), he had used this
language:

Certiorari and prohibition are matters of procedure and all the
procedural incidents of this charge (i.e., the charge in the original court)
are the same whether or not, etc.,

which seems to imply that habeas should be taken as a
procedural incident of the original proceeding.

But whether we take the concept to be that the appli-
cation for the writ is a step in that proceeding, the char-
acter of which, whether criminal or civil, must be
determined as in the Amand case (4), or that the appli-

(1) [1921] 2 A.C. 570.
(2) (1888) 20 Q.B.D. 832.

(3) [1922] 2 A.C. 128, at 168.
(4) [1943] A.C. 147.
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1945 cation is itself the cause or matter, the character of which
In re in turn is to be taken from the proceeding below, which

Smoco"w becomes the subject-matter of the application, is of no
Rand J. materiality for our purposes. In either case there is crim-

inal procedure concerned with the same subject-matter.
It is of interest that on this subject we have an observa-

tion of a great legal historian, Maitland, who, in his Consti-
tutional History of England, at page 538, uses this strik-
ingly apposite language:

A modern code-maker would very possibly not put the provisions
of the Habeas Corpus Act into that part of the code which dealt with
constitutional law-he would keep it for the part which dealt with
criminal procedure--still we can see that the history of the writ is
very truly part of the history of our constitution.

And in Bacon's Abr. vol. 4, p. 114:
It is also in regard to the subject deemed his writ of right, that is,.

such an one as he is entitled to ex debito justitiae, and is in the nature
of a writ of error to examine the legality of the commitment.

The same language is used by Hale C.J. in Bushel's Case
(1):

For a certiorari and an habeas corpus, whereby the body and pro-
ceedings are removed hither, are in the nature of a writ of error.

And in Ex parte Bollman and Swartwout (2), Marshall
C.J.:

The decision that the individual shall be imprisoned must always
precede the application for a writ of habeas corpus, and this writ must
always be for the purpose of revising that decision, and, therefore, appel-
late in its nature.

Habeas in this conception is an additional procedure
akin to appeal or error by which restraints upon per-
sonal liberty must, under the law, be justified; and it
takes its character from the proceeding into which it is
introduced !or which becomes its subject-matter.

Undoubtedly the interpretation of a provision for ap-
peal in the Judicature Act, as in Ex parte Woodhall (3),
is a different matter from that before us, but we are in
fact dealing with a question of the scope of similar lan-
guage in relation to the same procedure. "Criminal cause
or matter" under the Judicature Act is given by the
courts of England the broadest scope, just as "criminal
law * * * including procedure in criminal matters" is

(1) (1674) 86 E.R. 777.
(2) (1807) 4 Cranch 75, at 101.

(3) (1888) 20 Q.B.D. 832.
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interpreted as "criminal law in its widest sense": 1945
Attorney General for Ontario v. Hamilton Street Rail- In re
way Co. (1). In the unitary legislation of Britain it is a SWROFF

question of the distribution of legislative subject-matter for Rand J.

the purposes of judicial action; under the federal scheme of
the Dominion, it is one of distribution for the purposes of
legislative action. Under section 47 the judgment of refusal
must be "in a criminal cause or matter": under section 91
(27) the law of habeas must be "in relation to * * * pro-
cedure in criminal matters."

The exclusive power, then, to legislate
in relation to * * * the criminal law * * * including the procedure in
criminal matters,

subject to section 92 (15), must, I think, extend to a
procedural step "in a criminal cause or matter" of the
nature of habeas. It follows that legislation in relation
to the law of habeas in respect of criminal matters over
which the Dominion has jurisdiction, must be deemed
to be within the language of section 91 (27) and excluded
from section 92 (13).

The soundness of this construction is supported by a
consideration of the results which would follow from the
contrary view. In the proceeding with which we are
dealing, admittedly the order of rearrest is incompetent
to the provincial legislature because it is a step in crim-
inal procedure; but without that ancillary power, a
declaratory jurisdiction would appear to be futile: Cox
v. Hakes (2). Then, if each province could set up its
own procedural machinery, I see no reason why it could
not go further and enlarge the scope of enquiry. It might,
for instance, permit the return to be traversed as does the
Act of 1816, or an examination into matters dehors the
commitment or judgment. The present limitations of
the procedure do not follow necessarily from the general
subject. There is nothing in the principle of a direct,
immediate and summary challenge to detention to con-
fine the examination by the court to the appearance of
legality which the record on its face may present. But
in any enlargement of that sort, the character of "crim-
inal procedure" in the steps becomes self-evident: and
at once it collides with grounds of appeal or error. A

(2) (1890) 15 App. Cas. 506.
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1945 fortiori would the interference with that law and pro-
In re cedure be apparent in the abolition or suspension of the

SmoGo"7 writ by the province. These considerations demonstrate
Rand J. the incompatibility between jurisdiction over criminal

law and procedure, on the one hand, and an independent
civil jurisdiction over habeas even within its present limi-
tations, on the other.

The Court of Appeal Act should not, therefore, be
interpreted as applying to habeas in criminal matters with-
in section 91 (27). The application should be allowed and
the prisoner discharged.

KELLOCK J.-If the principle of the decision of the
House of Lords in Amand v. Home Secretary (1) is applic-
able, as in my opinion it is, the question arising in the case
at bar is concluded and the motion must succeed. The
contention of the Attorney General for British Columbia
is that the decision in Amand's case (1) is confined merely
to the construction of an English statute and has no appli-
cation to a question arising under the British North
America Act. It is quite true that the decision referred
to does arise under the Supreme Court of Judicature
(Consolidation) Act 1925, but the question is, does it
involve any principle pertinent to the decision of the
case at bar. Before considering Amand's case (1), I
desire to refer to some earlier authorities.

In Clifford and O'Sullivan (2) Lord Sumner in the
course of his dissenting judgment said at page 586:

An application for a writ of prohibition is in itself no more and no
less criminal than it is the contrary. This quality of the matter of an
application for that writ must be decided according to the subject
matter dealt with on the application. The same is true of certiorari
(Regina v. Fletcher (3), and habeas corpus (Ex parte Woodhall (4),.

The fact that Lord Sumner's judgment is a dissenting
judgment is not here of importance. It is true that the
question before the House was Whether or not an appeal
lay from the Court of Appeal in Ireland under legisla-
tion similar to that in question in Amand's case (1), but
Lord Sumner in the passage cited is considering the basic
nature of prohibition and of habeas corpus.

(1) [19431 A.C. 147. (3) (1876) 2 Q.B.D. 43.
(2) [19211 2 A.C. 570. (4) (1888) 20 Q.B.D. 832.
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In Regina v. Fletcher (1), the question involved was 1945

whether an appeal lay under legislation, the predecessor In re
of that in question in Amand's case (2), from a decision STORGOFF

of the Queen's Bench Division discharging a rule nisi for Kellock J.
a certiorari to bring up a conviction in a criminal case
for the purpose of quashing it for lack of jurisdiction. In
the course of his judgment, Mellish L.J. said at page 45:

This was a conviction for an offence under the criminal law, and
although not commenced in the Queen's Bench Division, the proceed-
ing in that Court, in order to obtain a certiorari, was a matter which
was clearly criminal before the justices. If there is an appeal at all, it
must be for both sides. Suppose the rule had been made absolute for
a certiorari and a rule had also been made absolute to quash the con-
viction, surely the latter would have been a judgment in a criminal
proceeding, and I can see no difference between an appeal from a rule
to quash and an appeal from discharging a rule for a certiorari.

Brett L.J., as he then was, at page 46 said:
There had been a conviction in a criminal matter by justices and

a rmotion in the Queen's Bench Division for a certiorari for the purpose
of determining whether that conviction is good or ought to be quashed;
and the Queen's Bench has determined by discharging the rule for a
certiorari that the conviction ought to stand; in other words, the Court
has affirmed the conviction. If that is not a proceeding in a criminal
matter, I am at a loss to see what is. It is in effect a judgment or
decision on the question whether a man shall be fined or imprisoned
or not.

Amphlett L.J., page 47, said:
It is argued that this is really a civil proceeding for protecting the

civil rights of a person who has a bona fide claim to the right of shoot-
ing. But that is not so; in substance as well as form, it is a criminal
proceeding. If the man makes out prima facie that he is setting up
a bona fide claim of right, the justices ought to hold their hands, and
if they proceed to hear and convict notwithstanding, the Queen's Bench
Division will grant a certiorari, even if certiorari is taken away in the
particular case, because it is for the purpose of preventing the justices
from proceeding without jurisdiction; and when it comes before the
Court, the purpose is not to determine the civil right, but to determine
whether or not the Magistrates had jurisdiction, or whether, as it were,
the plea to the jurisdiction was a valid plea. It is, therefore, a proceed-
ing in a criminal matter to determine whether the conviction can be
sustained; and consequently there is no appeal.

In my opinion, all the members of the Court approach
the matter first from the standpoint of the situation with
regard to the nature of certiorari as it was understood
before the Judicature Acts were passed, and they deter-
mine that its nature depends upon the character of the

(1) (1876) 2 Q.B.D. 43. (2) 119431 A.C. 147.
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1945 earlier proceedings to which the proceeding by way of
In re certiorari is directed. The same -argument made in the

STOR"OFF case at bar with respect to the nature of habeas corpus,
Kellock J. was made in Fletcher's case (1) with respect to certiorari,

and rejected. This is clear from the above extract from
the judgment of Amphlett L.J.

In Ex parte Alice Woodhall (2), the Court of Appeal
had to consider the competence of an 'appeal from a
decision of the Queen's Bench Division, refusing to grant
an order nisi for the issue of a writ of habeas corpus,
where the appellant had been brought before a Magis-
trate chiarged under the provisions of the Extradition Act
as a fugitive criminal 'accused of having committed for-
gery in New York. It was argued on her behalf that an
application for a writ of habeas corpus was not a criminal
cause or matter within the meaning of section 47 of the
Judicature Acts, -but that such an application was a
collateral matter not necessarily having reference to any
criminal proceeding. In his judgment, Lord Esher M. R.
referred to Regina v. Fletcher (1), as the case which fur-
nished the most help in construing that section. He
referred to portions of the judgments of Mellish L.J. and
himself in that case, -and then said that in order to make
his meaning in the earlier case clear, section 47 'applied
to a decision by way of judicial determination of any
question
raised in or with regard to proceedings, the subject matter of which is
criminal, at whatever stage of the proceedings the question arises.

Applying that test, he held that the decision of the Queen's
Bench Division refusing the application for the writ of
habeas corpus was a decision by way of judicial determina-
tion of a question raised in or with regard to the proceedings
before the magistrate, and consequently, there was no
appeal.

It may be said that this judgment of Lord Esher is
limited to mere construction of the language of the statute
before him and that he employed language in paraphras-
ing that statute which is similar to the language employed
in section 36 of the Supreme Court Act-
(except in criminal cases * * * for or upon a writ of habeas corpus.
* * * arising out of a criminal charge),
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which is not to be found in section 91 (27) of the British 1945

North America Act and that therefore, his judgment can In re
have no application to the last mentioned Act. It is to STORGOFF

be observed, however, as already pointed out, that Lord Kellock J.

Esher founds himself upon Regina v. Fletcher (1) and
that in using the language which he did, he is expressing
the effect of -the decision in that case based as, in my
opinion, it was based, upon a consideration of the nature of
certiorari before the Judicature Acts were passed.

Lindley L.J., -at page 836, said:
Can we say that the application in the present case is not an appli-

cation in a criminal cause or matter? I think that in substance it cer-
tainly is. Its whole object is to enable the person in custody to escape
being sent for trial in America upon a charge of forgery.

Bowen L.J., at 838, said:
The magistrate is charged with the duty of considering upon

the evidence before him, whether that evidence is sufficient, according
to English law, to justify the committal for trial of the accused person.

How can the matter be other than criminal from first to last? It is a

matter to be dealt with from first to last by persons conversant with

criminal law and competent to decide what is sufficient evidence to

justify a committal. The questions upon which the application for a
writ of habeas corpus depend are wether or not there was evidence

before the magistrate of a crime which would be a crime, according
to English law, having been committed in a foreign country, and
whether or not that evidence was sufficient to justify him in com-
mitting the accused for trial if the crime had been committed in
England. These must be questions arising in a criminal matter; and

it follows that the judgment given upon the application for a writ
of habeas corpus is a judgment in a criminal matter.

In my opinion, the substratum of the judgments in this
case, as in Regina v. Fletcher (1) with respect to certiorari,
is that the proceeding by way of habeas corpus with rela-
tion to a criminal charge is in substance criminal and was
so regarded, long prior to the Judicature Act of 1873.
That Act, and the same may be said of later Judicature
Acts, was intended to change procedure in criminal cases:
Regina v. Fletcher (1), referred to by Lord Wright in
Amand's case (2) at p. 161.

Certiorari, prohibition and habeas corpus, are matters
of procedure; Lord Sumner in The King v. Nat Bell
Liquors Limited (3); Lord Wright in Amand's case (2)

(1) (1876) 2 Q.B.D. 43, at 44. (2) [1943] A.C. 147.
(3) [19221 2 A.C. 128, at 168.
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1945 at p. 160; Lord Dunedin in The King v. Halliday (1).
In re So far as concerns the question which arises in the case

S"RGOF at bar, proceedings by way of certiorari, prohibition and
Kellock J. habeas corpus are comparable.

It is from this standpoint, therefore, that Amand's
case (2) is to be approached. Were habeas corpus ad
subjiciendum always and under all circumstances a civil
proceeding, I do not think that the Amand case (2) nor
the earlier decisions of which it approves could have been
decided as they have been. In my opinion, all these
authorities are based on the view that habeas corpus,
being procedural, partakes of the nature of the earlier
proceeding, as a result of which it has been invoked, and
that this view of its nature is not dependant upon any-
thing enacted in England by the Judicature Acts but was
well recognized long before their enactment.

The fact that in Canada the field of legislation is
divided between Parliament and the provincial legisla-
tures by virtue of the provisions of the British North
America Act, does not render the principle of the above
decisions inapplicable in the present case. The result of
the division of legislative power may reduce the area in
which proceedings by way of habeas corpus 'are to be
considered as falling within Dominion jurisdiction, but
it has no other effect. I agree, therefore, with the con-
clusion that section 6 of the Court of Appeal Act, if it
can be said to authorize, in such a case as the present,
an appeal by -the Crown from an order granting the writ,
is ultra vires. The application to Coady J. was in a crim-
inal proceeding and it was, therefore, a matter for legis-
lative purposes, within section 91 (27) of the B.N.A. Act,
from which the provincial legislature is excluded.

With respect to the decisions in the Supreme Court of
the United States to which we were referred, it is suffi-
cient to say that as they are at variance with the deci-
sion of the House of Lords in Amand's case (2), they can-
not be regarded as authorities.

It follows that Storgoff must be discharged.

(4) [19171 A.C. 260, at 295.
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ESTEY J.-This appeal raises an important question 1945
with respect to the position of the prerogative writ of Inr
habeas corpus ad subjiciendum, or, as often referred to s'oaov.

the writ of habeas corpus in Canadian jurisprudence. Estey J.
The accused, Fred Storgoff, was found guilty by a

magistrate in the city of Vancouver on the 8th of May,
1944, for an offence contrary to section 205A of the Crim-
inal -Code and sentenced to imprisonment for three years
in the penitentiary. On June 30th, 1944, the Honour-
able Mr. Justice Coady, a judge of the Supreme Court of
British Columbia, upon an application for a writ of
habeas corpus released the accused Fred Storgoff from
custody.

The Crown appealed to the Court of Appeal for British
Columbia, and on the 18th of July, 1944, that Court
reversed the order of the Honourable Mr. Justice Coady
and ordered a re-arrest of Storgoff.

The appeal to -the Court of Appeal was taken under
the Court of Appeal Act for British Columbia, being chap.
57, R.S. B.C. 1936, which reads in part as follows:

6. * * * an appeal shall lie to the Court of Appeal:-

(d) From every decision of the Supreme Court or a Judge thereof,
or of any County Court or County Court Judge, in any of the following
matters, or in any proceeding in connection with them, or any of them:-

(vii) Habeas Corpus:
* * *; and in cases of habeas corpus in which the Crown is the suc-

cessful appellant the Court of Appeal may make such order as it may see
fit concerning the re-arrest of the accused person:

This is an application under sec. 57 of the Supreme Court
Act, chap. 35, R.S.C. 1927, that a writ of habeas corpus
be issued releasing the accused from custody under the
order directed by the Court of Appeal. The -application
came before the Honourable Mr. Justice Hudson, who,
because of the importance of the question, referred it to
the full Court.

The respective contentions are that as the accused was
convicted for an offence contrary to the Criminal Code,
(legislation within the exclusive jurisdiction of 'the Dom-
inion Parliament, B.N.A. Act, sec. 91 (27)), the province
cannot legislative with respect thereto, and therefore
the foregoing sec. 6 (d) (vii) is ultra vires of the

S.C.R.] 589
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1945 province of British Columbia -and the order of
in re the Court of Appeal made thereunder a nullity: On the

STORGOFF other hand, that the writ of habeas corpus is not issued
Estey J. in respect of criminal law or criminal procedure, but is

a prerogative writ for the protection of personal liberty.
Personal liberty is itself a civil right and comes under the
B.N.A. Act, sec. 92 (13) and is therefore subject to pro-
vincial jurisdiction: That the above sec. 6 (d) (vii) was
passed under these provisions and is valid provincial legis-
lation.

In the result the issue is restricted to the competency
of the British Columbia legislature to pass sec. 6 (d) (vii)
above quoted. In this case the answer is dependbnt upon
the position of the writ of habeas corpus in our jurispru-
dence.

We in Canada adopted the writ of habeas corpus from
the common law of England. In British Columbia, the
province with which we are immediately concerned, it is
provided (English Law Act, R.S.B.C. 1936, chap. 88, sec.
2; Criminal Code of Canada, R.S.C. 1927, chap. 36, sec.
2) that the civil and criminal laws of England, as of the
19th day of November, 1858, shall be in force throughout
British Columbia, except as 'they may be modified -as pro-
vided in the foregoing English Law Act and the Criminal.
Code.

In modern times the position of the writ of habeas corpus
in the common law has been discussed in Ex parte Wood-
hall (1); Cox v. Hakes (2); Secretary of State for Home
Affairs v. O'Brien (3); Amand v. Home Secretary and
Minister of Defence of Royal Netherlands Government
(4). These authorities establish the character and nature
of the writ and its position, not only in the common law,
but under the various statutes passed from time to time,
and in particular the Habeas Corpus Act, 1679 and the
Habeas Corpus Act, 1816. The following quotations
describe the writ:

It is a remedial mandatory writ by which the King's supreme court
of justice, and the judges of that court, at the instance of a subject
aggrieved commands the production of that subject, and inquires after
the cause of his imprisonment. Lord Eldon, Crowley's Case (5).

(1) (1888) 20 QB.D. 832. (3) [1923] A.C. 603.
(2) (1890) 15 App. Cas. 506. (4) [1943] A.C. 147.

(5) (1818) 2 Swan. 1, at 61.
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It is perhaps the most important writ known to the constitutional 1945
law of England, affording as it does a swift and imperative remedy n-re
in all cases of illegal restraint or confinement. Earl of Birkenhead, Sec- STORGOFF
retary of State for Home Affairs v. O'Brien (1), at 609.

It was not a proceeding in a suit, but was a summary application Estey J.
by the person detained. No other party to the proceeding was neces-
sarily before, or represented before the judge except the person detain-
ing, and that person only because he had the custody of the applicant
and was bound to bring him before the judge to explain and justify,
if he could, the fact of imprisonment. Lord Halsbury L.C., Cox v.
Hakes, (2).

The remedy by habeas corpus is equally available in criminal and
civil cases, provided that there is a deprivation of personal liberty
without legal justification. 9 Halsbury, page 713, par. 1214.

The illegal detention of a subject, that is a detention or imprison-
ment which is incapable of legal justification, is the basis of jurisdic-
tion, in habeas corpus. 9 Halsbury, page 702, par. 1201.

The authorities establish that the writ of habeas corpus
is available to any subject detained or imprisoned, not to
hear and determine the case upon the evidence, but to
immediately and in a summary way test the validity of
his detention or imprisonment. It matters not whether
the basis for the detention or imprisonment be criminal
or civil law: That the applicant may go from judge to
judge reniewing his application, and once he finds a
judge who grants his application, at common law that
concludes 'the matter as no 'appeal is provided. Appeals
in matters of habeas corpus have been and are statutory.

The most recent description of the writ in the com-
mon law is that of Lord Wright in Amand v. Home Sec-
retary and Minister of Defence of Royal Netherlands
Government (1):

The writ of habeas corpus deals with the machinery of justice,
and is essentially a procedural writ, the object of which is to enforce
a legal right. The application for habeas corpus may or may not be in a
criminal cause or matter.

The writ of habeas corpus is therefore a matter of pro-
cedural or adjective law rather than that of substantive
law as this division has been developed in the common
law of England. Salmond Jurisprudence, 8th ed., pages
496 and 498; Dicey's Conflict of Laws, 4th ed., page 798.

The problem here presented arises because of the divi-
sion of legislative powers between the Dominion Parlia-
ment and the Provincial Legislatures, -and specifically in

(1) [d923] A.C. 603. (2) (1890) 15 App. Cas. 506, at
515.
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1945 this case because the Dominion Parliament only can
In re legislate with respect to criminal law, and the Provincial

STORGO" Legislature with respect to civil rights.
Estey J. An examination of the provisions of the B.N.A. Act

indicates that the division into substantive and proce-
dural or adjective law as developed in the common law is
continued in that Act. In this regard sec. 92 (13) deals
with the substantive law of property and civil rights,
whereas sec. 92 (14) deals with procedural rights in civil
matters. These sections read as follows:

92. In each Province the Legislature may exclusively make Laws
in relation to Matters coming within the Classes of Subjects next here-
inafter enumerated; that is to say,-

13. Property and Civil Rights in the Province.
14. The Administration of Justice in the Province, including the

Constitution, Maintenance, and Organization of Provincial Courts, both
of Civil and of Criminal Jurisdiction, and including Procedure in
Civil Matters in those Courts.

Moreover, the same distinction appears in sec. 91 (27)
where the language is "criminal law * * * including
procedure in criminal matters." There the substantive
right and procedural right are recognized, and it is speci-
fically provided that they are both included in the phrase
"criminal law" as it is used in that section.

Lord Wright's description of the writ of habeas corpus
as a procedural writ appears to fit logically into the
scheme of the B.N.A. Act. It is part of the "machinery
of justice" contemplated by the provisions of that Act.
This does not mean that the test expressly adopted in
the Amand case (1) under the Imperial Statute is neces-
sarily applicable to the determination of questions that
may arise under our law, either dominion or provincial,
but only that the writ is a matter of procedure.

The conclusion that the writ of habeas corpus is a pro-
cedural writ in our jurisprudence does not dispose of the
question presented in this case. It is here contended, as
above set out, that personal liberty is a civil right under
sec. 92 (13), and because the province has a right to
legislate with respect to the procedure in civil matters
under sec. 92 (14), the province has jurisdiction to legis-
late with respect to the writ of habeas corpus.

(1) 019431 A.C. 147.
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The question is, what are proceedings in relation to 1945

civil rights, and what are proceedings in relation to the I e
provisions under sec. 91, or more particularly in this case Sore

under sec. 91 (27) "criminal law * * * " Estey J.

In this Court counsel for the province of British Col-
umbia submitted that section 6 (d) (vii) was valid in its
application to this case because it applied
to an appeal from an order in a Habeas Corpus proceeding, releasing
a prisoner from custody on a warrant of commitment on a conviction
for a criminal offence on the ground that the magistrate had no juris-
diction to issue the warrant; and that as such the section was within
the competence of the legislature as being in relation to a matter within
the class of subject Property and Civil Rights in the Province and
was not legislation in relation to Criminal Law and Procedure.

The basis for this contention "that the magistrate had
no jurisdiction to issue the warrant," was that he, as
magistrate, had jurisdiction to issue a warrant commit-
ting the accused to the common jail, but not, as he did,
to the penitentiary.

The judge who heard the application so decided the
case, and the accused was released; his decision was
reversed in the Court of Appeal. In arriving at their
decision, the learned judges considered provisions of the
Criminal Code, the Penitentiary Act, as well as reported
decisions upon the criminal law.

It is conceded that it was a criminal proceeding before
the magistrate when the accused was found guilty under
205A of the Criminal Code. The language of Lord Esher
is appropriate:

If the proceeding before the magistrate was a proceeding the sub-
ject-matter of which was criminal, then the application in the Queen's
Bench Division for the issue of a writ of habeas corpus, which if issued
would enable the applicant to escape from the consequences of. the
proceeding before the magistrate, was a proceeding the subject-matter
of which was criminal. Ex parte Woodhall (1).

It is also important to note the words of Lord Wright in
the Amand case (2) at p. 160:

The cause or matter in question was the application to the court
to exercise its powers under the Allied Forces Act and the order, and
to deliver the appellant to the Dutch military authorities. It is in
reference to the nature of that proceeding that it must be determined
whether there was an order made in a criminal cause or matter. That
was the matter of substantive law. The writ of habeas corpus deals

(1) (1888) 20, Q.B.D. 832, at (2) [19431 A.C. 147.
836.
38343-1
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1945 with the machinery of justice, and is essentially a procedural writ, the
-_ object of which is to enforce a legal right. The application for habeas

In re corpus may or may not be in a criminal cause or matter.

Estey J. Amand v. Home Secretary and Minister of Royal
- Netherlands Government (1).

The foregoing indicate that in England it is the law
invoked in the original proceedings under which the.
applicant is placed in custody which determines the char-
acter of the proceedings throughout.

Under our law the authorities indicate that it is the
provisions of the statute or law under which the accused
is charged which determines the character of the pro-
ceedings. Even where the offence charged is under a.
provincial statute the proceedings may be criminal in
character, within sec. 1024 of the Criminal Code and
sec. 36 of the Supreme Court Act, but this conclusion is
arrived -at by an examination of the statute or law out of
which the proceedings 'arise or upon which they are based.
The King and Nat Bell Liquors Ltd. (2); Nadan and
The King (3); Chung Chuck and The King (4).

The King and Nat Bell Liquors Ltd. (2) illustrates.
this point and indicates some of the complications that
develop under the B.N.A. Act. There, upon an appli-
cation for a writ of certiorari, proceedings under the
Liquor Act, 1916, of the province of Alberta, were held
to be criminal within the meaning of sec. 36 of the
Supreme Court Act. Then in passing, with respect to
the writs of certiorari and prohibition, also prerogative
writs, the Privy Council, at page 168, stated:

Certiorari and prohibition are matters of procedure and all the pro-
cedural incidents of this charge are the' same whether or not it was one
falling exclusively within the legislative competence of the Dominion
Legislature under section 91 (27).

There is also the case of Chung Chuck v. The King (4),
which was an appeal from the Courts of British Columbia.
to the Privy Council. Chung Chuck was convicted for an
offence contrary to the British Columbia Produce Market-
ing Act (Statute of B.C. 1926-27, chap. 54) and amend-
ments thereto. After conviction he applied by way of
habeas corpus and certiorari for discharge on the basis that

(1) [19431 A.C. 147. (3) [19261 A.C. 482; 2 Cam. 400..
(2) [1922] 2 A.C. 128; 2 Cam. (4) [1930] A.C. 244.

272.
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the Produce Marketing Act was ultra vires province of 1945
British Columbia. It was held in the Privy Council that I e
upon a construction of the Produce Marketing Act this r"oW

was a criminal matter within sec. 1025, now sec. 1024, of Estey J.
the Criminal Code. Upon this point the Privy Council
followed its decision in Nadan v. The King (1).

These cases indicate the basis of the decision upon related
questions brought before the Courts by way of preroga-
tive writs and indicate to some extent the limits of the
legislative power of the dominion and of the provinces.
The Privy Council here points out that under the division
of legislative powers by the B.N.A. Act, a matter within
the competence of the Provincial Legislature may be
criminal law within the meaning of the Dominion legis-
lation with respect to appeals to the Supreme Court of
Canada and the Privy Council.

This illustrates again what was said in Hodge and The
Queen (2):

.* * * that subjects which, in one aspect and for one purpose fall
within sect. 92, may in another aspect and for another purpose fall
within sect. 91.

It also provides an example of that relationship which exists
between the substantive and procedural law as indicated
by Chief Justice Cockburn:

And the procedure by which an offender is to be tried, though
but ancillary to the application of the substantive law, and to the
end of justice, is as much part of the law as the substantive law
itself. Martin v. Mackonochie (3).

It appears from all of the relevant provisions of the
B.N.A. Act, particularly sec. 91, 92 and 101, that it was in-
tended that the Dominion, within its field, and the prov-
inces, within their fields, should have authority to deter-
mine the procedure that shall obtain with respect to the
enforcement and the determination of rights under any
laws which might be enacted by the respective legislative
bodies. Sir Lyman Duff C.J., In re "An Act to Amend
the Supreme Court Act" (4) in referring to sec. 101 of
the B.N.A. Act stated:

I now come to section 101. That section has two branches, one
which deals with a general court of appeal for Canada, while the other
relates to the establishment of additional courts for the better admin-

(1) [19261 A.C. 482. (3) (1878) 3 Q.3D. 730, at 775.
(2) (1883) 9 App. Cas. 127, at (4) [:1940] S.C.R. 49, at 61.

130; 1 Cam. 333, at 344.
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1945 istration of the laws of Canada. The phrase "laws of Canada" here
_-_~ embraces any law "in relation to some subject-matter, legislation in

In re
F regard to which is within the legislative competence of the Dom-

inion". (Consolidated Distilleries v. The King (1)).
Estey J. It may be added that it has been held to give authority to Par-

liament in relation to the jurisdiction of provincial courts; and to
impose on such courts judicial duties in respect of matters within the
exclusive competence of Parliament; insolvency (Cushing and Dupuy
(2); in election petitions (Valin and Langlois (3)).

Then also, Cushing and Dupuy (2) establishes that with
respect to legislation competently passed by the Dom-
inion Parliament under one of the clauses of sec. 91, it
is the procedure as determined by the Dominion Parlia-
ment which obtains and is paramount to any procedure
that might be applied with respect thereto as passed by
a Provincial Legislature. In that case the Parliament
of Canada had passed "an Act respecting Insolvency",
(38 Vict. chap. 16) and set forth provisions for an appeal
which "shall be final". The final court of appeal in the
province of Quebec under that provision was the Court of
Queen's Bench. At the same time, there existed a pro-
cedure for appeals to the courts in that province, to this
Court and to the Privy Council with respect to civil rights.
It was there decided that the Dominion Parliament had
the jurisdiction to enact provisions for appeal under the
Insolvency Act which should obtain, notwithstanding the
provisions for appeal in matters respecting civil rights.

It is important in regard to all of these questions to
observe the basic distinction between civil rights and
public wrongs:

The distinction of public wrongs from private, of crimes and mis-
demeanors from civil injuries, seems principally to consist in this-
that private wrongs, or civil injuries, are an infringement or privation
of the civil rights which belong to individuals, considered merely as
individuals; public wrongs, or crimes and misdemeanors, are a breach
and violation of the public rights and duties due to the whcle com-
munity, considered as a community, in its social aggregate capacity.
4 Bl. Comm. p. 5. In re McNutt (4).

And again, Blackstone states:
To assert an absolute exemption from imprisonment in all cases

is inconsistent with every idea of law and political society, and in the
end would destroy all civil liberty by rendering its protection impos-

(1) [19331 A.C. 508, at 522. (3) (1879) 5 App. Cas. 115, at
(2) (1880) 5 App. Cas. 409; 1 119, 120.

Cam. 253. (4) (1912) 47 Can. S.C.R. 259.
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sible; but the glory of the English law consists in clearly defining the 1945
times, the causes, and the extent, when, wherefore, and to what degree
the imprisonment of the subject may be lawful. 3 BlackAtone 134. STOGOFF

No one would minimize either the right or the dignity Estey .
of personal liberty. It is a fundamental right of English
jurisprudence, but it is subject to that larger or para-
mount public right or authority which -assures to the
individual his personal liberty and freedom. The people
through Parliament fix these limitations, more particu-
laly through the enactment of prohibitory, penal and
criminal laws. It is through these parliamentary enact-
ments in the language of Blackstone we clearly define
the times, the causes, and the extent, when, wherefore, and to what
degree the imprisonment of the subject may be lawful.

It is equally a fundamental right throughout our law
that both in the administration of criminal and civil
law every opportunity is given for the taking of all
proper objections and a due presentation of every con-
tention that either party may care to raise. The writ
of habeas corpus provides one procedure for submitting
contentions with respect to the legality of the detention
or imprisonment imposed by legislative enactments in
relation to public wrongs. It is upon such an applica-
ticn, the competency of the legislation 'and -the compli-
ance with all the requirements imposed by that
legislation before the detention or imprisonment can be
legally imposed, which are inquired into.

Upon an applicatioi for a writ of habeas corpus ques-
tions of law only 'are decided. It is not a hearing or a
trial at which the evidence is heard and decision made
thereon. It is the legality of the applicant's detention
that is in issue. The question raised may be as to juris-
diction 'bf the justice of the peace, magistrate or presiding
judge; the constitutionality or the interpretation of the
law upon which the proceedings are based; the sufficiency
of the information or complaint, conviction or order of
commitment. It may also be a question as to the ade-
quacy of the service of process, notice or step required.
This is not a complete enumeration, but they do indi-
cate the type of questions that are determined upon
these applications.

S.C.R.] 597-
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1945 The determination of these questions is made not upon
In re the law 'with respect to personal liberty, but upon the

SBRWOF1 provisions of the law or the constitutionality of a law
ateY J. upon which the proceedings are based, or out of which

they arise. If the applicant is successful, his liberty
is restored, but if unsuccessful, his liberty has been legally
interfered with and he remains in custody. The result
does not determine the nature of the proceedings. The
fact that an accused is found not guilty and discharged
when tried upon indictment, or discharged upon an appli-
cation to quash -an indictment under sec. 898 of the
Criminal Code, does not make the proceedings civil. They
are criminal proceedings regardless of the outcome. The
nature and character of the proceeding in an application
for the writ of habeas corpus is not determined by the
result, but rather by the law upon which the proceedings
are based, or out of which they arise. If it is a section
of the Criminal Code or a law that is competent criminal
law, then the procedure by way of habeas corpus is a crim-
inal proceeding. It is criminal procedure, and as such is
subject to the legislation of the Dominion Parliament,
except only insofar as the provinces may legislate with
respect thereto, and even then the Dominion legislation
with respect to appeals may apply. Attorney General of
Manitoba and Manitoba License Holders' Association
(1); Canadian Pacific Wine Co. Ltd. v. Tuley (2); The
King and Nat Bell Liquors Ltd. (3); Chung Chuck and
The King (4).

The Storgoff case is a splendid illustration of the fore-
going. Mr. Justice Coady, upon an application for a
writ of habeas corpus, released the accused from custody
and from the consequences of the criminal proceedings
before the magistrate.

Then an appeal was taken on behalf of Storgoff under
the above quoted section 6 (d) (vii) in these habeas corpus
proceedings.

The appeal so taken on behalf of the Crown was for
the express purpose of 'reversing the order of Mr. Justice
Coady, 'and for the re-arrest and putting Storgoff back

(1) [19021 A.C. 73; 1 Cam. 574. (3) [1922] 2 A.C. 128; 2 Cam.
(2) [1921] 2 A.C. 417; 2 Cam. 272.

238. (4) [1930] A.C. 244.
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into custody, not under any law with respect to civil 194
rights, but under, and by virtue of, the provisions of the In re
criminal law. Yet, it was the same proceeding through- SmRGOFF
out. It was the same law that was invoked and adjudi- Estey J.
cated upon throughout the proceedings. That law was
criminal in character within the exclusive jurisdiction of
the Dominion Parliament, and in my opinion, the pro-
ceeding by way of the writ of habeas corpus, arising out
of the prosecution based thereon, was a criminal pro-
ceeding.

In this case the appellate court, in my view, was act-
ing without authority, but it would be otherwise and the
same reasoning would apply, in respect to the same pro-
ceeding arising out of, or based on, competent provincial
legislation.

The able presentation and exhaustive review of the
authorities by all of counsel have been of' greatest assist-
ance in consideration of this important question. A
study of the decisions throughout Canada indicates a dif-
ference of judicial opinion. I have carefully considered
the reasons advanced, and have arrived at my conclusion
with the greatest deference to the learned judges who
hold a contrary view.

In my opinion the application made on behalf of Stor-
goff before the Honourable Mr. Justice Coady was a matter
of criminal procedure, and so far as the foregoing section 6
(d) (vii) purports to legislate with respect to criminal law
and procedure, it is beyond the competence of the Provincial
Legislature. Therefore, there was no appeal from the order
directed by Mr. Justice Coady, and consequently this appli-
cation should be granted.
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1945 ATTORNEY GENERAL OF QUEBEC APPELLANT;
*May 21 (PLAINTIFF) .......................
*June 20

AND

ATTORNEY GENERAL OF CANADA RESPONDENT.

(INTERVENANT) .....................

Constitutional law-Criminal law-Fees on proceedings before Justices
under Part XV of the Criminal Code-Tariff enacted .by section 770
Cr. C.-Validity-Intra vires-Ancillary power of the Dominion-
Fees also payable under tariff enacted by provincial Act-B.N.A. Act,
sections 01 (27), 92 (2) (14), 101.-Criminal Code, sections 785, 786,
770, 1184.-Officers of Justice Salary Act, R.S.Q., 1941, c. 24, s. 10.

Section 770 of the Criminal Code (Part XV) enacts that "The fees men-
tioned in the following tariff and no others shall be and constitute the
fees to be taken on proceedings before justices under this Part."
There exists also a provincial tariff providing for payment by liti-
gants, before the inferior courts of criminal jurisdiction, for services
by officers of justice, which is higher than the tariff provided for in
the above section. The Superior Court declared section 770 to be
in certain respects ultra vires. The appellate court reversed that
decision; but gave leave to the Attorney General of Quebec to appeal
to this Court.

Held that the appeal should be dismissed.

Per the Chief Justice and Taschereau JJ.:-Section 770 Cr. C., although
not being strictly legislation in relation to criminal. law and pro-
cedure (section 92 (27) B.N.A. Act), is nevertheless within the com-
petence of the Dominion of Canada, on account of its incidence upon
criminal law and procedure; and, in such a case, the field being occu-
pied, the provincial legislation becomes inoperative.

Per Kerwin, Hudson and Estey JJ.:-The provisions enacted by section
770 Cr. C. are necessarily incidental to the power to legislate upon
criminal law and procedure under section 91 (27) of the B.N.A. Act.
-Even if the fixing of the fees to be taken by officers of provincial
courts, constituted and organized under section 92 (14) of the B.N.A.
Act, may be said to be "Constitution, Maintenance and Organiza-
tion", criminal law and procedure in criminal matters would be
affected very seriously if the Dominion did not have the power to
provide the maximum fees that could be taken in criminal matters
by provincially appointed officers and by witnesses.

Held, also, that the terms of section 770 Cr. C. are of general application.
The section is an imperative direction that no other fees shall be
demanded or accepted; and its terms should not be restricted to the
case where the unsuccessful party has to pay costs to the other, as the
result of an acquittal or conviction (sections 735 and 736 Cr. C.)

Judgment of the appellate court (Q.R. [19451 K.B. 77) affirmed.

PRESENT.-Rinfret C.J. and Kerwin, Hudson, Taschereau and Estey
JJ.
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APPEAL from the judgment of the Court of King's 1945

Bench, appeal side, province of Quebec (1), reversing the AITTNEY
judgment of the Superior Court, Tyndale J. and declaring GENERAL

section 770 of the Criminal Code to be within the powers QumC

of the Dominion Parliament. ATToRNEY
GENERAL

FOR
Aim6 Geoffrion K.C. for the appellant. CANADA

Tasehereau J.
F. P. Brais K.C., Addlard Lachapelle K.C. and D. W. -

Mundell for the respondent.

The judgment of the Chief Justice and of Taschereau J.
was delivered by

TASCHEREAU J.:-I cannot agree to the proposition
that the tariff of fees determined by the Parliament of
Canada, and embodied in section 770 of the Criminal
Code, is applicable only when a complainant or accused
is condemned to pay costs under section 735 or 736 of the
Code. This section 770 is as follows:-

770. Fees.-The fees mentioned in the following tariff and no others
shall be and constitute the fees to be taken on proceedings before justices
under this Part.

I find it impossible to give to this section the restric-
tive meaning which has been suggested, and the terms
which the legislators have used lead me to the conclusion
that this text is of general application, and cannot be
limited to the case where the unsuccessful party has to
pay costs to the other, as the result of an acquittal or
conviction. The words "no others shall be and constitute
the fees to be taken" appear to be quite imperative and
sufficiently clear, to convey the conviction that it was the
intention of Parliament, that justices of the peace, con-
stables, witnesses and interpreters, may in no case, even
if no order is made as to costs, exact a higher amount
than the one mentioned in the various items of the
tariff. This view is confirmed, I think, by section 1134 of
the Criminal Code which makes an offence for a justice of
the peace who wilfully receives a larger amount of fees
than by law he is authorized to receive, and also by the
history of section 770 Criminal Code which my brother
Kerwin has carefully reviewed.

(1) Q.R. [1945] K.B. 77.
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1945 It has been submitted on behalf of the appellant that
ATrORNEY there exists also a provincial tariff providing for pay-
GENERAL ment by litigants, before the inferior courts of criminal

FOR
QUEBEc jurisdiction, for services by officers of justice, which is

V.
ATwRNEY higher than the tariff provided for in section 770 Crim-
GENERAL inal Code, and that this last section is unconstitutional.

FOR
CANADA It would be so on the ground that the provincial authority

Taschereau j.being entrusted by the B.N.A. Act with the administra-
- tion of justice, including the constitution, maintenance

and organization of provincial courts, both of criminal
and civil jurisdiction, and with. the power to raise a
revenue for provincial purposes, by direct taxation, is the
sole authority which can determine whence will come the
moneys necessary to meet the expenditure caused by the
maintenance of these courts.

It is now settled law since Valin v. Langlois (1) that,
although it is incumbent upon the provincial authorities
to organize and maintain provincial courts, these latter
courts have the constitutional obligation to hear cases
referred to them by the federal authorities, without the
necessity of making these courts federal courts, which
power the Parliament of Canada derives from section
101 of the B.N.A. Act.

It is also well established that, although a court may
be provincially organized and maintained, its jurisdic-
tion and the procedure to be followed for the application
of laws enacted by the Parliament of Canada, in relation
to matters confided to that Parliament, are within its
exclusive jurisdiction. That applies to criminal law and
procedure in criminal matters which by subsection 27
of section 91 of the B.N.A. Act are subject to the legis-
lative powers of the Dominion.

It would follow that the determination of the fees
before a court of criminal jurisdiction, as provided in
section 770 of the Criminal Code, would be within the
sole jurisdiction of the federal power, if this matter may
be considered as a part of criminal law or of criminal
procedure, and it would be ultra vires of the provinces
to attempt to impose their own tariff of fees.

(1) (1879) 3 Can. S.C.R. 1.
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But I find it quite impossible to reach the conclusion 1945

that the fixing of fees payable to justices of the peace, ATTORNEY

to constables, witnesses and to interpreters, is legislation GENERAL

strictly in relation to criminal law or procedure. QUEBEC
V.

The power given to the federal parliament to legislate ATTONEY
GENERAL

in criminal law and criminal procedure, is the power to FOR

determine what shall or what shall not be "criminal", CANADA

and to determine the steps to be taken in prosecutions Taschereau J.
and other criminal proceedings before the courts. The
fixing of fees is neither criminal law or a step in a prose-
cution. The issuing of a warrant or of a writ of summons
is clearly procedural, but not the payment of a fee to a
provincial justice of the peace, who issues it, or to a con-
stable in charge of its execution. Criminal law in itself
is unaffected by such an imposition, and the proceedings
before or at the trial are in no way modified by the
amount that the employees of the province will receive
for their services.

The' most I think that can be said is that the deter-
mination of the fees that are payable, may incidentally
affect criminal law or procedure, but is not a substan-
tive part of these laws. The right of a person to insti-
tute legal proceedings cannot be denied by excessive fees
or taxes that a province may decide to charge or impose.

Not being a matter assigned to the Dominion of
Canada, it remains that it is within the legislative com-
petence of the provinces to determine the amount of these
fees and to collect them from the litigants as a tax or a
compensation for services rendered. This would be with-
in their powers in virtue of subsections 2 and 14 of sec-
tion 92 of the B.N.A. Act.

But it does not follow that the provinces may always
exercise this right. In certain cases, the legislative enact-
ments of the provinces, "in order to prevent the scheme
of the B.N.A. Act from being defeated" have to remain
inoperative; this is so when the Dominion of Canada,
acting within its competence, enacts legislation affecting
matters otherwise within the legislative 'powers of the
provincial legislature, but which is necessarily incidental
to subjects enumerated in section 91.

S.C.R.] 603
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1945 In Attorney General for Ontario v. Attorney General
ATTORNEY for Canada (1), Lord Halsbury said at page 200:-
GENERAL In their Lordship's opinion these considerations must be borne in

FOR
QUEBEC mind when interpreting the words "bankruptcy" and "insolvency" in the

v. British North America Act. It appears to their Lordships that such pro-
ATrORNEY visions as are found in the enactment in question, relating as they do to
GENERAL assignments purely voluntary, do not infringe on the exclusive legislative

FOR
CANADA power conferred upon the Dominion Parliament. They would observe

- that a system of bankruptcy legislation may frequently require various
Tasohereaul ancillary provisions for the purpose of preventing the scheme of the Act

from being defeated. It may be necessary for this purpose to deal with
the effect of executions and other matters which would otherwise be
within the legislation competence of the provincial legislature. Their
Lordships do not doubt that it would be open to the Dominion Parlia-
ment to deal with such matters as part of a bankruptcy law, and the
provincial legislature would doubtless be then precluded from interfer-
ing with this legislation inasmuch as such interference would affect the
bankruptcy law of the Dominion Parliament. But it does not follow
that such subjects, as might properly be treated as ancillary to such law
and therefore within the powers of the Dominion Parliament, are ex-
cluded from the legislative authority of the provincial legislature when
there is no bankruptcy or insolvency legislation of the Dominion Parlia-
ment in existence.

This statement of the law has since been many times
reaffirmed and particularly in Grand Trunk Railway Com-
pany of Canada v. Attorney General of Canada (2), and
Attorney General for Canada v. Attorney General for Brit-
ish Columbia (3).

It follows as a result of this jurisprudence which is
applicable to the present case, that section 770 of the Crim-
inal Code, although not being strictly legislation in relation
to criminal law and procedure, is nevertheless within the
competence of the Dominion of Canada, on account of its
incidence upon criminal law and procedure. And in such
a, case, the field being occupied, the provincial legislation
becomes inoperative.

It is useless to emphasize further the point that all other
provincial legislation concerning fees payable to provincial
employees in criminal courts, is entirely valid and com-
petent legislation, when the Dominion, although not pre-
cluded from legislating, has refrained from taking any
action.

The appeal should be dismissed without costs.

(1) [18941 A.C. 189.
(2) 1619071 A.C. 65.

(3) 119301 A.C. 111.
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The judgment of Kerwin, Hudson and Estey JJ. was deliv- 1c4

ered by ATRBNEY
GENERAL

KERWIN J:-This appeal reaches us in a peculiar man- FO

ner. One B6rub6 having laid two complaints, under Part Q"EE
V.

15 of the Criminal Code dealing with summary convictions, ATTORNEY
GENEPRATbefore a judge of the Sessions of the Peace for the district GNRA

of Montreal, and these complaints having been dismissed CANADA

without the magistrate making any ruling as to the costs, Kerwin J.
the appellant herein, the Attorney General of Quebec,
sued B6rub6 in the Superior Court of Quebec to recover
the sum of $121.60 (less $13.60 already paid) as being
the fees payable under Quebec tariffs for the services of
provincial officers that had been rendered to the com-
plainant in consequence of his complaints. B6rub6 con-
tested the action relying inter alia on section 770 of the
Criminal Code. The appellant attacked that section as
unconstitutional and the Attorney General of Canada
intervened to support the legislation.

The trial judge in the Superior Court declared the sec-
tion to be unconstitutional and maintained the action
for $36.20, based upon what he considered were the
applicable provisions of the provincial tariffs. B~rub6
did not appeal but the Attorney General of Canada
appealed on the question of the constitutionality of sec-
tion 770 of the Criminal Code. The Court of King's
Bench, Appeal Side, considered that this was permissible
under the Quebec Code of Civil Procedure and, by a
majority, held the section to be constitutional but gave
leave to the Attorney General of Quebec to appeal to
this Court. Assuming that we have jurisdiction, it is
apparent that the matter is presented to us in a manner
somewhat similar to references by the Governor General
in Council under the Supreme Court Act.

This consideration is important because, at the hear-
ing, the main argument of counsel for the respondent was
that section 770 Cr. C. means merely that Parliament
had fixed the maximum amount to which a complainant
or accused could be condemned under section 735 or 736
of the Criminal Code. An alternative construction was
suggested rather than argued but it is developed in the
respondent's factum. It is quite evident that, if the
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1945 former were the construction originally advocated by the
ATTORNEY respondent, the Attorney General of Quebec would not
GENERAL have been interested. As a matter of fact, counsel for the

FOR
QUEBEc appellant stated that he had no quarrel with such a

V.
A ORNEY construction and, -furthermore, it is unlikely that on any
GENERAL such basis the Court of King's Bench would have given

FOR
CANADA leave to appeal. That is, in this appeal no admissions as

Kerwin J. to the construction of section 770 of the Criminal Code
- may be accepted and, therefore, irrespective of the main

submission on behalf of the respondent, it is necessary
for the Court to reach its own conclusion

Section 770 Cr. C. provides:-
The fees mentioned in the following tariff and no others shall be

and constitute the fees to be taken on proceedings before justices under
this Part.

and then follows the fees under these headings:-
(A) Fees to be taken by Justices of the Peace or their Clerks.
(B) Constables' Fees.
(C) Witnesses' Fees.
(D) Interpreters' Fees.

This section is in Part 15 of the Criminal Code dealing
with summary convictions. When The Summary Con-
victions Act was first enacted in 1869, by 32-33 Victoria,
c 31, Parliament intended, as the recital indicates,
to assimilate, amend and consolidate the statute law of the several Prov-
inces of Quebec, Ontario, Nova Scotia and New Brunswick, respecting the
duties of Justices of the Peace out of Sessions in relation to summary
convictions and orders, and to extend the same as so amended to all
Canada;

Sections 53 and 54 of this Act provides:-
53. In all cases of Summary Conviction, or of Orders made by a

Justice or Justices of the Peace, the Justice or Justices making the same,
may in his or their discretion, eward and order in and by the conviction or
order, that the Defendant shall pay to the Prosecutor or Complainant
such costs as to the said Justice or Justices seem reasonable in that
behalf, and not inconsistent with the fees established by law to be taken
on proceedings had by and before Justices of the Peace.

54. In cases where the Justice or Justices, instead of convicting or
making an order, dismiss the information or complaint, he or they, in
his or their discretion, may, in and by his or their -order of dismissal,
award and order that the Prosecutor or Complainant shall pay to the
Defendant such costs as to the said Justice or Justices seem reasonable
and consistent with law.

That is, if a conviction were recorded, such costs could
be awarded as to the justice or justices seemed reasonable
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in that behalf and not inconsistent with the fees estab- 194

lished by law to be taken or proceedings had by and before ATORNET
GENERAL

justices of the peace If the information or complaint were F

dismissed, such costs as to the said justice or justices QUEBEC

seemed reasonable and consistent with law could be ordered ATIORNET
GENERAL

to be paid by the complainant. This means that reference FOR

would be had to the various provincial laws then in force CANADA

authorizing the fees or costs "to be taken" or to the costs Kerwin J.
consistent therewith. Section 78 provided a penalty for
justices of the peace who not only neglected to comply
with certain other provisions therein contained as to mak-
ing returns, but who also wilfully received a larger amount
of fees than by law they were authorized "to receive" Cor-
responding provisions appear in The Summary Convictions
Act, R.S.C. 1886, chapter 178.

In 1889, by chapter 45, The Summary Convictions Act
was amended by adding thereto section 61A, reading as
follows-

The fees mentioned in the tariff (W) in the schedule to this Act and
no others shall be and constitute the fees to be taken on proceedinge
before justices under this Act.

The tariff itemized fees under "Fees to be taken by justices
of the peace or their clerks" and "Constables' fees". I
think it plain that, in dealing with summary conviction
matters, Parliament intended, by this amendment, to in-
sure not only that the fees mentioned in the tariff and no
others could be directed to be paid by a complainant or
accused but also that no other fees for the itemized ser-
vices could be taken or accepted by the parties mentioned,
and that in summary conviction proceedings the tariffs
of fees or costs which up to that time Parliament had been
willing should be fixed by the provinces should thereafter
be uniform.

This provision is now section 770 of the Criminal Code
and the tariff has.been extended to include witnesses' fees
and interpreters' fees and the naming of the former
strengthens the view that I would have adopted even with-
out their inclusion. There is also a general section 1134
Cr. C., providing for a penalty in. the case of every justice
who, among other things, "wilfully receives a larger
amount of fees than by law he is authorized to receive."
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1945 My opinion is that section 770 Cr. C. is not confined to
ATTORNEY providing for the maximum amount that may be imposed
GENERALNRA upon a person convicted of an offence, or upon the com-
QUEBEC plainant in the event of the dismissal of the charge, but

V.
ATrRNEY is an imperative direction to all concerned that, for the
GENERAL services to be rendered by the officials named, and for

FOR
CANADA witnesses, no other fees shall be demanded or accepted.

Kerwin J. It is sufficient to say that this enactment is necessarily
incidental to the power to legislate upon criminal law and
procedure as allotted to Parliament by head 27 of section
91 of The British North America Act,
The Criminal Law, except the Constitution of Courts of Criminal- Juris-
diction, but including the Procedure in Criminal Matters.

.It is true that, under head 14 of section 92,
The Administration of Justice in the Province, including the Constitu-
tion, Maintenance, and Organisation of Provincial Courts, both of Civil
and of Criminal Jurisdiction, and including Procedure in Civil Matters
in those Courts,

the provinces must maintain any courts they decide to
constitute and organize, that is that the financial burden
thereof falls upon the provinces. However, even if the
fixing of the fees to be taken by provincial officers of such
courts may be said to be "Constitution, Maintenance, and
Organization", criminal law and procedure in criminal
matters would be affected very seriously if the Dominion
did not have the power to provide the maximum fees that
could be taken in criminal matters by provincially ap-
pointed officers and by witnesses. And it matters not
whether those officers are paid by fees or salaries, or
whether the permissible fees go to the province direct or
to its own appointees.

The appeal should be dismissed but, as is usual in dis-
putes of this nature, without costs.

Appeal dismissed without costs.

Aimg Geoffrion K.C. and Edouard Asselin K.C.
Solicitors for the appellant.

Addlard Lachapelle K.C.
Solicitor for the respondent.
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CANADIAN PACIFIC RAILWAY COM-) *June 4
PANY (DEFENDANT) ................ P.AT *June 20

AND

ROBERT RUTHERFORD (PLAINTIFF). RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Railways-Negligence-Truck at night running into railway train standing
across highway-Action for damages against railway company-Alleged
condition of fog-Extent of duty of railway company-Sufficiency of
its precautions by way of signs and warning signals.

Appeal-Judgment at trial against defendant-New trial ordered by Court
of Appeal-Defendant, in formal notice of appeal to Court of Appeal,
asking in alternative for new trial-Whether this affected adversely
defendant's further appeal to Supreme Court of Canada, in view of
stands taken by defendant on the hearings of the appeals.

Plaintiff, while driving his truck through Carleton Place, Ontario, at night
on November 30, 1942, ran into defendant's freight train which was
standing acros the highway, and sustained injuries for which he sued
defendant for damages. The usual railway-crossing signs were there
as required by the Dominion Railway Act, and also defendant had
erected a standard which carried a bell, which was ringing, and above
the bell was a light, which was burning. The windows of the truck
were closed. Plaintiff did not hear the bell nor see the light. There
was conflicting evidence as to existence of fog. At the trial the jury
found plaintiff and defendant equally in fault, finding that defen-
dant's negligence was "improper protection of the crossing under
existing weather conditions. We feel that if this crossing had been
protected by visible sign such as a wig-wag with light or flashing light,
that the accident could have been avoided". The trial Judge gave
judgment for plaintiff in accordance with findings of the jury. Defen-
dant appealed to the Court of Appeal for Ontario, which ordered a new
trial ([19451 O.R. 44). Defendant appealed to -this Court. While defen-
dant's formal notice of appeal to the Court of Appeal asked in the
alternative for a new trial, its counsel before that Court argued only
for dismissal of the action and its counsel before this Court stated
that defendant's appeal was from the refusal by the Court of Appeal
to dismiss the action and, if he failed in that, he was satisfied to have
the judgment at trial restored.

Held (1) Defendant's appeal should be entertained. Under the circum-
stances, the rule set forth in Ainslie Mining & Ry. Co. v. McDougall
(40 Can. S.C.R. 270), Mutual Reserve v. Dillon (34 Can. S.C.R. 141)
and Delta v. Wilson (Cameron's S.C. Prac., 3rd ed., p. 110) did not
apply.

(2) Defendant's appeal should be allowed and the action dismissed.
Assuming that the jury's finding above quoted was a finding that the
fog was "so dense in front of you that you could not see", as testified
to by plaintiff, there was no basis on which defendant could be held

*PRESENT: Rinfret C.J. and Kerwin, Taschereau, Rand and Estey JJ.
38343-2
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1945 liable. Defendant was entitled to have its train standing where it
was at the particular time; nothing was being done by defendant

CANADIAN
PACIFC or its employees to create v. dangerous situation; and even if the fog
RY.Co. existed to the extent suggested, defendant was not required to take

V. further precautions than it had done in the way of signs and warning
RUTHERFORD signals. There was no common law duty upon defendant under the

- circumstances to take special measures of warning to persons on the
highway while the train was stopped on the crossing, and the jury
was not the tribunal to which Parliament had entrusted the duty
of determining what permanent protection should be installed (Grand
Trunk Ry. Co. v. McKay, 34 Can. S.C.R. 81, at 97).

APPEAL by the defendant from the judgment of the
Court of Appeal for Ontario (1), which set aside the judg-
ment of Urquhart J. (2) (from which the defendant had
appealed) and ordered a new trial.

The action was for damages for personal injuries suffered
by the plaintiff by reason that the truck which he was driv-
ing on a provincial highway on the night of November 30,
1942, struck a freight train of the defendant which was
standing across the highway at a level crossing in the town
of Carleton Place, Ontario. The plaintiff claimed that the
accident was caused by negligence of the defendant.

The action was tried before Urquhart J. and a jury. The
findings of the jury are set out in the reasons for judgment
in this Court now reported. At the close of the trial (after
the jury had made their findings and been discharged),
counsel for the defendant (who had moved for a non-suit at
the close of the evidence for the plaintiff, and renewed the
motion at the close of the evidence for the defendant)
moved for dismissal of the action on the ground that there
was no negligence found against the defendant which was
negligence in law or within the purview of the jury. The
trial Judge reserved judgment and subsequently gave judg-
ment (cited supra) for damages in accordance with findings
of the jury. On appeal by the defendant, the Court of
Appeal for Ontario (as stated and cited supra) set aside
the judgment at trial and ordered a new trial; Laidlaw
J.A., dissenting, would have dismissed the action. The
defendant appealed to this Court, claiming that the
action should have been dismissed.

(1) t1945] O.R. 44; [1945] 1 D.L.R. 333; 57 CR.T.C. 385.
(2) 119441 O.W.N. 331; 57 C.R.T.C. 137.

[1945
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ap

re

C. F. H. Carson K.C. and J. Q. Maunsell K.C. for the 194
pellant. CANADIAN

PACn

H. A. O'Donnell K.C. and G. R. Dulmage for the .
spondent. RuTHEMORD

KerwinJ.L
The judgment of the Court was delivered by
KERWIN J.-This is an appeal by the defendant, the

Canadian Pacific Railway Company, from an order of
the Court of Appeal for Ontario ordering a new.trial in
an action brought by Robert Rutherford for damages for
injuries sustained by him shortly after midnight on
November 30th, 1942. The plaintiff was driving his truck
from Ottawa to Perth and, while passing through Carleton
Place, ran into one of the railway cars of a standing freight
train of the defendant at a point where the highway is
crossed by the railway line. There is no evidence that
the railway car had been standing on the highway for a
longer period of time than is allowed by statute, or, in fact,
that it had been there for any particular time. The usual
railway-crossing signs required by the Railway Act were in
their proper place and, in addition thereto, the Company
had erected a standard which carried a bell, and above the
bell there was a light. It does not appear whether the bell
and light had been installed as a result of an order of the
Dominion Transport Commissioners or not.

It is not disputed that the bell was ringing and that the
light was burning. The windows of Rutherford's truck
were closed and he did not hear the bell until he hit the
railway car and, although he was familiar with the road
and the crossing and was looking for the light, he did not
see it; but, even he did not say that it was not burning.
He said he saw the railway car when about fifty or sixty
feet away from it, that his brakes were applied when he was
between thirty to forty feet away and that, owing to the
slippery surface of the highway, he was unable to bring his
truck to a stop before the collision. A police constable who
was at the scene of the accident shortly after its occurrence
identified the marks of the tires on the plaintiff's truck as
extending on the highway for a distance of 150 feet behind
the truck, which still stood in the same position in which it
was found after the accident. The surface of the road

38343-21
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1945 was icy. Rutherford and a passenger with him put the
CANADIAN speed of his truck at twelve or fifteen miles an hour

RAco. although the evidence of an automotive engineer, called
V. by the defendant, was to the effect that, in his opinion, the

-M truck must have been travelling at a speed greatly in excess
Kerwin J. of that. Rutherford and his passenger said that there was

a heavy fog "so dense in front of you that you could not
see", while the witnesses for the defendant said that the
night was clear and cold and that visibility was good.

The action was tried before Mr. Justice Urquhart and a
jury who answered the first three questions put to them
as follows:-

1. Has the plaintiff Rutherford satisfied you that there was no negli-
gence or improper conduct on his part which ciused or contributed to the
collision in question?

Answer "Yes" or "No". A. No.
2. Were the damages sustained by the plaintiffs caused by or con-

tributed to by the negligence of the defendant, its servants or agents?
Answer "Yes" or "No". A. Yes.
3. If your answer to question No. 2 is "Yes", of what did that negli-

gence consist?
Answer fully.
"Improper protection of the crossing under existing weather condi-

tions. We feel that if this crossing had been protected by visible sign
such as a wig-wag with light or flashing light, that the accident could
have been avoided."

In answer to subsequent questions, they found the plaintiff
and the defendant equally in fault and fixed the total
damages at $4,500.

Mr. O'Donnell first contended that the appeal should
not be entertained because the appellant had, before the
Court of Appeal, asked, in the alternative to its claim to
have the action dismissed, for a new trial. Reliance was
placed upon the decision in this Court in Ainslie Mining
and Railway Co. v. McDougall (1), where Mr. Justice
Girouard, speaking on behalf of the Court, followed two
earlier judgments,-Mutual Reserve Fund Life Assn. v.
Dillon (2), and Corporation of Delta v. Wilson, decided
in March, 1905, and referred to in the third edition of
Cameron's Supreme Court Practice at page 110. In those
cases the appellants in this Court sought to hold the order
for a new trial that they had obtained and, as stated- at
page 143 of the Mutual Reserve case, "they cannot and do

(1) (1908) 40 Can. S.C.R. 270. (2) 1903) 34 Can. S.C.R. 141.

(1945
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not appeal from the judgment ordering a new trial." In the 1945

present instance, while the Company's formal notice of CANADIAN

appeal to. the Court of Appeal did ask in the alternative PACIFC

for a new trial, the report of the decision of that Court in V.
[1945] O.R. 44, and the Company's memo. of points of law RUTHERFOR

and fact, required to be filed by an appellant before the Kerwin J.
Court of Appeal, indicate that the only question argued
was whether the judgment at the trial should be reversed
and judgment entered in favour of the Company dismissing
the action. Furthermore, counsel for the appellant stated
at bar that he does not wish to hold the order for a new trial
but desires to appeal from the order of the Court of Appeal
which in fact refused his application to have the action
dismissed, which is the judgment that he seeks in this
Court. If he fails in that, he is satisfied to have the judg-
ment at the trial restored Under these circumstances, it
would appear that the rule set forth in the cases referred to
does not apply.

The Chief Justice of Ontario stated that he expressed
no opinion whether or not a finding by the jury of excep-
tional conditions of-fog such as the respondent says existed
would support a judgment for him based on negligence of
the Company in regard to the protection of the crossing
when a freight train was standing across it. He considered
that this question should be left to be decided when a -jury
has determined whether or not there were in fact such
exceptional circumstances as the respondent has alleged. I
am willing to assume that the jury's answer to question.
3 is a finding that the fog was "so dense in front of you
that you could not see", as testified to by the respondent.
Under those circumstances I can find no basis upon which
the appellant may be held liable. The train was not in
motion and nothing was being done by the Company, or its
employees, to create a dangerous situation. The railway
car was entitled to be on the highway at the particular
time and even if the fog existed to the extent suggested, the
appellant was not required to take further precautions than
it had done in the way of signs and warning signals. There
was no common law duty upon the Company under the
circumstances to take special measures of warning to per-
sons on the highway while the train was stopped on the

S.C.R.] 613
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1945 crossing and the jury is not the tribunal to which Parlia-
CARNADIN ment has enitrusted- the duty of determining what per-
Ry.Co. manent protection should be installed: Grand Trunk Ruh.

v. Co. v. McKay (1). It is unnecessary to consider any of
the other cases referred to by the Court below or relied

Kerwin J. upon by the respondent, Lake Erie and Detroit River
Railway Company v. Barclay (2); Imerson v. Nipissing
Central Railway Company (3); Montreal Trust Company
v. Canadian Pacific Railway Co. (4); Anderson v. Cana-
dian National Railway Co. (5). In none of them were the
circumstances similar to those in the present case.

The appeal should be allowed and the action dismissed
with costs throughout.

Appeal allowed with costs.

Solicitor for the appellant: J. Q. Maunsell.

Solicitor for the respondent: H. A. O'Donnell.

1945 GRAY COACH LINES LIMITED
1-- 1 APPELLANTS;*

*Ju 5 AND LESLIE WHITE (DEFENDANTS)
*June 20 AND

LEONA PAYNE (PLAINTIFF) ........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Negligence-Motor vehicles-Collision-Action for damages-Jury's find-
ings-Principles applicable on question as to setting them aside.

In a case tried by a jury, the question whether there is any evidence on
any particular issue is distinct from that whether the jury's verdict
may stand as being one to which reasonable men might have come.
In the latter enquiry the principles to be followed are as set forth
in McCannell v. McLean, [1937] S.C.R. 341, where it is said at p.
343: "The verdict of a jury will not be set aside as against the weight
of evidence unless it is so plainly unreasonable and unjust as to
satisfy the court that no jury reviewing the evidence as a whole and
acting judicially could have reached it." If, however, there is no evi-
dence, then an appellate court has the right and the duty to set aside
the verdict.

*PRESENT: Kerwin, Hudson, Taschereau, Rand and Estey JJ.

(1) (1903) 34 Can. S.C.R. 81, at (3) (1925) 57 O.L.R. 588.
97. (4) (1927) 61 OL.R. 137.

(2) (1900) 30 Can. S.C.R. 360. (5) [19441 O.R. 169.
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The present action was for damages for death of a passenger in a motor 1945
car which collided with defendant's coach. The jury found negligence
against defendant and against the driver of the car in which the GRAY COACHLiNEs lim.
deceased was a passenger, and apportioned the fault. This Court held V.
that, as to one finding against defendant by the jury, reading it in PAYNE

connection with all the answers of the jury, it was fairly arguable that -

it fell within negligence alleged, and, in accordance with the prin-
ciples above mentioned, the action should not be dismissed; but, as to
the other finding against defendant by the jury, there was no evidence
to support it, and as this wrongful finding might have influenced the
jury in their apportionment of fault, there should be a new trial.

APPEAL by the defendants from the judgment of the
Court of Appeal for Ontario dismissing their appeal from
the judgment of Hope J. at trial upon the findings of the
jury.

The plaintiff, suing under The Fatal Accidents Act,
R.S.O. 1937, c. 210, claimed damages for the death of her
husband, a passenger in a motor car driven by one Rimmer,
caused when the said motor car, proceeding easterly on
Ontario Highway No. 2, came into collision with the defen-
dant company's motor coach, driven by the defendant
White, proceeding westerly. The accident occurred at
about 10 p.m. in the evening of December 24, 1942.

The questions to and answers by the jury are set out in
the reasons for judgment in this Court infra. They found
negligence (causing or contributing to the accident) in the
defendants and in Rimmer; their findings being: a certain
finding against the defendant company as to the brakes;
a finding against the defendant driver (White): "poor
judgment used. Instead of turning left, he should have
turned to the right"; and a finding as to Rimmer that "he
had been driving more to the north side of the road pre-
vious to the accident and in our opinion he failed to pull
over to the south side of the road as soon as he might
have". They apportioned the fault: against the defendants
80 per cent. and against Rimmer 20 per cent.

An appeal by the defendants to the Court of Appeal
for Ontario was dismissed (per Gillanders and Laidlaw JJ.A.;
Henderson J.A. dissenting). Laidlaw J.A., with whom
Gillanders J.A. agreed, stated that he had concluded that
the Court could not interfere with the jury's findings or
with the judgment entered thereon; he was unable to say
that the jury's findings were unsupported or that they did

S.C.R.] 615
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1945 not constitute good findings in law; while he did not agree
GRAY COACH with all their findings, he could not substitute his conclu-

LINES LTD. sions as to the facts for those of the jury; it was not open
V.

PAYNE to him to determine that the findings of a jury were perverse
or unfair so long as there was some evidence in support of
them; it was not for the Court of Appeal to test or re-test
the weight of the evidence. Henderson J.A., dissenting, held
that there was no evidence whatever to support the jury's
finding as to the brakes; and that their finding against the
defendant White, "poor judgment used. Instead of turning
left, he should have turned to the right," could not be sup-
ported; that White "was at the time and at the last moment
in the agony of the emergency attempting to avoid the
motor car which was travelling on his side of the road and
in that effort he turned his motor coach to the left. Unfor-
tunately the motor car which was approaching the motor
coach on its wrong side of the highway, at the last moment
was also turned to its driver's right, but the finding of the
jury in answer to the fourth question makes it clear that it
was the motor car which was travelling on the wrong side of
the highway up until the instant preceding the collision";
and that it could not be negligence for White to act as he
did in the circumstances.

The defendants appealed to this Court.

I. S. Fairty K.C. and A. H. Young K.C. for the appellants.

J. W. Pickup K.C. and I. Levinter K.C. for the respon-
dent. I

The judgment of the Court was delivered by

KERWIN J.-The widow of George Francis Payne
brought this action under The Fatal Accidents Act of
Ontario for damages for the death of her husband, caused
by the alleged negligence of the appellants, Gray Coach
Lines Limited and Leslie White. On December 24th,
1942, Payne was a passenger in a motor vehicle owned and
operated by Ernest Rimmer. The motor vehicle was
proceeding easterly on Provincial Highway No. 2, in the
Township of Toronto, when it was struck by a coach or
autobus owned by the appellant Gray Coach Lines Limi-
ted, and being driven by the appellant White in a west-
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erly direction. The action was tried with a jury which, 1945
after a charge that is not now objected to, answered the GRAY COACH

questions put to them as follows:- LINES /D.

1. Was the accident caused or contributed to by any PAYNE

fault or negligence of the defendants or either of Kerwin J.
them?
Answer: ("yes" or "no") )-"Yes."

2. If the answer to No. 1 is "yes" then state fully in
what did the fault or negligence of the defendants
or either of them consist?

(a) (the defendant company)-"Faulty, brakes.
Reason:-Taking into consideration the condition
of the highway the brakes did not act according to
the test of the Gray Coach Lines."

(b) (the defendant driver)-"Poor judgment used.
Instead of turning left, he should have turned to-
the right."

3. Was the accident caused or contributed to by any fault
or negligence of Rimmer, the driver of the auto-
mobile in which the deceased was a passenger?
Answer: ("Yes" or "no")-"Yes."

4. If the answer to No. 3 is "yes", then state fully in
what did the fault or negligence of Rimmer con-
sist. "He had been driving more to the north
side of the road previous to the accident."

5. If the answer to No. 1 is "yes" and to No. 3 is
"yes", then state if in your opinion it is practicable
to apportion the degree of fault or negligence as
between the parties?
Answer ("yes" or "no")-"Yes."

6. If the answer to No. 5 is "yes", then state the pro-
portion of fault or negligence attributable to
each:-

(a) the defendants ............... 80%
(b) the driver Rimmer ............ 20%

100%
7. Regardless of the degree of fault attributable to either

party, state the amount at which you assess the
total damages of the plaintiff.
$8,500 Plus Costs.
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1945 The jury were sent back to clarify their answer to ques-
GRAY COACH tion 4 to which they thereupon added the words "and in our

LINES ITD. opinion he failed to pull over to the south side of the road
PAYNE as soon as he might have." While apparently considering

Kerwin j. that the findings were not justified, the trial judge entered
judgment for the plaintiff for the sum of $6,800 and costs.
On an appeal by the defendants to the Court of Appeal for
Ontario, Mr. Justice Laidlaw, with whom Mr. Justice
Gillanders agreed, considered that he was precluded by the
law and the evidence from interfering with the jury's find-
ings. Mr. Justice Henderson was of the opinion that there
was no evidence to warrant the jury's findings against the
defendants.

In a case tried by a jury the question whether there is
any evidence on any particular issue is distinct from that
whether the jury's verdict may stand as being one which
reasonable men might have come to. Mechanical and
General Inventions Co. Ltd. and Lehwess v. Austin et al.
(1). The principles which must be followed in the latter
inquiry are set forth in McCannell v. McLean (2), where
Chief Justice Sir Lyman Duff states, at page 343:-

The verdict of a jury will not be set aside as against the weight of
evidence unless it is so plainly unreasonable and unjust as to satisfy
the court that no jury reviewing the evidence as a whole and acting
judicially could have reached it.

As was there pointed out, the same rule had been set forth
in numerous cases in this Court, the then most recent one
being C.N.R. v. Muller (3), and was the same guide by
which the judges in England had governed themselves as
exemplified in the judgment of Lord Wright, delivered in
the Mechanical case (1), which judgment was adopted by
Lord Atkin and Lord McMillan. The same rule has been
consistently followed ever since.

If, however, there is no evidence, then a Court of Appeal
has the right and the duty to set aside a verdict. It was
admitted on the argument before us that the amendment
allowed by the Court of Appeal to the particulars of negli-
gence alleged in paragraph 7 of the statement of claim so
as to add thereto clause (j), "the defendant's bus was being
driven with faulty brakes", had really been permitted by
the trial judge although the record had not been amended.

(1) W1935] A.C. 346.
(2) [1937] S.C.R. 341.

(3) 011934] 1 D.L.R. 768.

618 [1945



SUPREME COURT OF CANADA

There is no evidence upon which the jury could say in 1945

the answer to question 2 (a) that the fault or negligence GAY COACH

of the defendant company consisted of "Faulty brakes. LiNES L/D.

Reason,-taking into consideration the condition of the PAYNE

highway, the brakes did not act according to the test of the Kerwin J.
Gray Coach Lines." The only testimony upon this point -

is that of the witness Wood, a service mechanic in the
employment of the appellant company. On December
21st he tested the brakes on the coach concerned in the
accident and merely testified that the coach could be stopped
in a certain number of feet, depending upon whether the
foot-brake or hand-brake was used. He was not cross-
examined. White, the operater of the coach with a full
coach load of passengers did not attempt to apply any
brake so as to bring the coach to an immediate stop.

If this were the only fault or negligence found against
the Coach Company or the driver, the action should be
dismissed. However, the answer to question 2 (b) as to
the fault or negligence of the driver is given as "poor
judgment used. Instead of turning left he should have
turned to the right." There is considerable force in Mr.
Fairty's argument that the latter part of this answer applies
to what the coach driver should have done in an emer-
gency but, upon consideration, I am unable to say that
that is the only way in which it may be construed. In
any event, the first part, "poor judgment used", must be
taken in connection with all the answers and, so reading it,
it is fairly arguable that it falls within the negligence
alleged in the statement of claim. Of course, any diffi-
culty on the score of pleading felt by the Court of Appeal
was removed by its order permitting an amendment. Under
all the circumstances, I am not disposed to quarrel with
that order since the Court of Appeal must have concluded
that such an amendment did not deprive the defendants
of their right not to be called upon to meet a case not open
on the pleadings.

On the whole case I find it impossible, in accordance
with the principles already adverted to, to dismiss the
action, but, as in Reynolds v. C.P.R. (1), the wrongful
finding of the ground of negligence against the Company
in the answer to question 2 (a) may have influenced the

(1) [a9271 S.C.R. 505.
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1945 jury in their apportionment of the fault or negligence
GRAY COACH attributable to the defendants and Rimmer. There should,

LINES LTD. therefore, be a new trial upon the record as amended.
V.

PAYNE The appellants are entitled to their costs in the Court of
Ierwin j. Appeal and in this Court and the costs of the abortive

- trial will abide the event of the new trial.

Appeal allowed with costs; new trial directed.

Solicitor for the appellants: I. S. Fairty.

Solicitor for the respondent: A. M. Garrison.
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1945 of the Crown-Crown, and not the Company, being "occupant" of
land and building-Sections 362 (a) and 868 of the Montreal City

THE KING
V. Charter.

MONTREAL The Montreal Locomotive Works Limited (hereinafter called the Com-
AND pany), on October 23, 1940, entered into a first contract (construction

LMONTE contract) with The King in right of Canada (hereinafter called the
WORKS LTD. Crown), where it was agreed, inter alia, that the Company would sell

- and transfer unto the Crown certain land in the city of Montreal and
would construct thereon, for and on behalf of the Crown, as its agent
and at its expense and subject to the supervision, direction and con-
trol of the Crown, a new plant to remain the property of the Crown,
and to be capable of producing gun carriages and tanks. On the same
day, a second contract (production contract) was passed between the
Crown and the Company, where it was agreed, inter alia, that the
Company, acting on behalf of the Crown and as its agent, would
administer, manage and operate the new plant and produce therein,
for the account of the Crown, gun carriages at a certain fee per gun
and per tank. It was admitted that the new plant is, and has
always been, the property of the Crown, and that the City was so
informed by the Deputy Minister of Munitions and Supply. The
Company was entered as proprietor in the valuation roll for the
fiscal year beginning May 1st, 1941, and paid to the City $35,858.59 for
taxes due under the assessment roll for that year. After the new
building, erected under the construction contract, was completed, the
building and motor power were added to the assessment roll in the
name of the company for $18,934.78 from November 1st, 1941 to April
30th, 1942; and the Company was also entered on the tax roll for
business tax on the same property for the same period for $3,425.22.
Then, on the valuation roll for the fiscal year commencing May 1st,
1942, the Company was entered as occupant of the new building,
motive power and land owned by the Crown and, on the assess-
ment roll, was billed at the sums of $41,141.77 for property tax and
$6,850.44 for business tax. The Superior Court dismissed the claim
of the City for the first item of $18,934.78 because the claim was
directed against the Company as proprietor and not as occupant; but,
as respects the three other items, the Court held that the City's right
against the Company as occupant had been established and con-
demned the City to pay these amounts. The appellate court, by
a majority of the judges, affirmed that judgment.

Held, affirming the judgments of the Courts below, as to the first item,
that the City cannot hold as valid the assessment and taxation of the
Company for the amount claimed. The Company was in respect
of that claim improperly assessed and taxed by the City as proprietor
and not as occupant: it had been admitted, in the joint stated case
submitted to the courts, that the new plant was, and always has
been, the property of the Crown and that the City was duly informed
of it. Upon that very admission, it was obviously erroneous to
describe the Company as proprietor. The valuation and assessment
rolls, as they existed, could and can be supported only if the quality
of owner or proprietor had been established in respect of the Com-
pany.
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The three other items were allowed by the Courts below against the Com- 1945
pany, as to the property tax on the ground that the Company was
during the material dates the occupant of the property and entered THE KING

V.
as such on the rolls, and as to the business tax on the ground that CITY OF
the Company occupied the premises for commercial and industrial MONTREAL
purposes and was doing business at the new plant. AND

MONTREAL
Held that, as to these items, the judgment of the appellate court L MOTI''WORKS LTD.

should be reversed.-In order that the Company may be exempt
from paying the taxes claimed by the City, it is not necessary
that it should be either "an instrumentality of the Government, or
an emanation of the Crown" (City of Halifax v. Halifax Harbour
Commissioners [1935] S.C.R. 215). It is sufficient if, looking at
the contracts as a whole, the Courts are satisfied that the Company,
for the purpose of the present decision, is nothing but the agent,
or the servant, of the Crown. Such decision turns on the meaning
of the two contracts and, upon their construction, these agree-
ments clearly provide for a case of agency. The Company is
described throughout as the agent of the Crown. Although the use
of this word is not in itself absolutely decisive, it is at least an
indication of the intention of the parties; and it is that inten-
tion, gathered from the words used, that determines the nature of
the contracts. There is absolutely nothing in the agreements in-
consistent with the idea that the parties wanted the company to be
anything else than an agent.

Held also that, under the agreements, the Company is not the occu-
pant of the building and land, at least within the meaning of that
word in the City's Charter; and, a fortiori, it does not occupy it
for industrial purposes. The Company never carried on or exer-
cised a manufacture, either under section 362a or section 363 of the
Charter; and these sections are inapplicable for the purpose of
establishing the right of the City to property tax as occupant or to
the business tax. The occupation is not that of the Company, but the
occupation of -the Crown; and the business carried on, in the cir-
cumstances of this case and under the terms of the agreements, is
not carried on by the Company, but carried on by the Crown itself
on its own property.

City of Halifax v. Halifax Harbour Commissioners ([a1935] S.C.R. 215),
City of Montreal v. Socided Radio-Canada (Q.R. 70 K.B. 65), Regina
Industries Ltd. v. City of Regina ([.19451 1 DLR. 220) and City of
Vancouver v. Attorney General of Canada ((1944] S.C.R. 23) dia-
cussed.

APPEALS (Three) from three judgments of the Court
of King's Bench, appeal side, province of Quebec, affirming
by a majority the judgment of the Superior Court, Bond
C.J. The city of Montreal asserted claims against the
Montreal Locomotive Works Limited to recover $18,-
934.78 and $41,141.77 for property taxes and $3,425.22

.and $6,850.44 for business 'taxes.
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1945 The Superior Court maintained the claims, except as
THE KNo to the item of $18,934.78 which was rejected.

CITY OF The city of Montreal appealed to this Court asking
MONTBEAL that that amount should also be awarded to it.AND
MONTREAL Both the Montreal Locomotive Works Limited and theLOCOMOTIVE

WORKs LTD. Crown (intervenant) appealed to this Court from the
judgment condemning the Company to pay the three
other items claimed.

The Supreme Court of Canada dismissed the City's
appeal and allowed the appeal by the Company and the
Crown.

Aimg Geoffrion K.C. for the Crown.

J. E. L. Duquet for the Montreal Locomotive Works Ltd.

C. Laurendeau K.C. and G. St-Pierre K.C. for the city
of Montreal.

The judgment of the Court was delivered by
THE CHIEF JUSTICE.-Montreal Locomotive Works Ltd.,

His Majesty the King, in right of Canada, and the city
of Montreal have joined in submitting to the Courts
questions of law upon facts admitted, pursuant to article
509 of the Code of Civil Procedure of the province of
Quebec. For the purpose of abbreviation I will call
them, in the course of the present judgment, the Com-
pany, for the Locomotive Works, the City, for the city
of Montreal, and the Crown, for His Majesty the King.

The questions to be decided are whether, upon the
facts about to be recited, the City is entitled to charge
and to collect certain taxes from the Company. The
facts which give rise to the questions of law involved
are as follows:-

On the 23rd of October, 1940, a contract (hereinafter
called the construction contract) was made between the
Crown and the Company, wherein it was agreed, amongst
other things, that the Company would sell and transfer
unto the Crown certain premises forming part of the
land of the Company located at Longue Pointe in the
city of Montreal, and would construct thereon for and
on behalf of the Crown, and as its agent and at its
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expense and subject to the supervision, direction and 1945

control of the Crown, through the Honourable the Min- THE KING
ister of Munitions and Supply, a new plant to remain CI .

the property of the Crown and to be capable of pro- MONTREAL
AND

ducing gun carriages and tanks. MONTREAL

On the same day a contract (hereinafter called the WORK aLTD.
production contract) was made between the Crown and Rifmt W.
the Company, wherein it was agreed, amongst other
things, that the Company, acting on behalf of the Crown
and as its -agent, would administer, manage and operate
the new plant and produce therein, for the account of the
Crown, gun carriages and tanks at a certain fee per gun
carriage and per tank. It is specifically stated in the
joint case that the new plant is, and has always been,
the property of the Crown, and that the City was so in-
formed by the Deputy Minister of Munitions and Supply
by the latter's letter, dated December 1st, 1941. The
sale of the land to the Crown by the Company was
confirmed by a deed in authentic form on the .27th of
February, 1942, which was registered the next day.

On the valuation roll of the City for the year begin-
ning the 1st of May, 1941, the Company was entered as
proprietor of the land in question, including the build-
ing, rails and motive power. On the real estate assess-
ment roll for the municipal fiscal year beginning on the
1st of May, 1941, the Company was billed to the amount
of $35,858.59, which the Company paid on the 30th of
September, 1941.

After the new building, erected under the construction
contract, was completed, the building and motive power
were added to the City's real estate assessment roll in
the name of the Company from the 1st of November,
1941, to the 30th of April, 1942, for the slim of $18,934.78.
Moreover, the Company was entered on the City's tax
roll for business tax, with respect to the new building
and motive power, for the amount of $3,425.22 for the
period extending from the 1st of November, 1941 to the
30th of April, 1942.

Then on the valuation roll for the fiscal year begin-
ning the 1st of May, 1942, the Company was entered
as occupant of the new building, motive power and land

38343-3
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1945 owned by the Crown, and, on the real estate assessment

THE KIN( roll of the City, the Company, in respect to the build-
V.

CITY OF ing, motive power and land, was billed at the sum of
MONTREAL $41,141.77 as occupant thereof.

AND
MONTREL The Company was billed for the further sum of $6,850.44

OR L on the business tax roll with respect to the same property.

Rifntc~J. The City, therefore, is claiming from the Company the
- following taxes:-

(a) Property taxes on the new building and
motive power from 1st of November,
1941 to April 30th, 1942............. . $18,934.78

(b) Business tax on the same property as
hereinbefore mentioned for the same
period ............................ 3,425.22

(c) Property tax on the land, building and
motive power on lot 21, subdivision
2210, as occupant of the property of the
Crown for the municipal year com-
mencing May 1st, 1942 .............. 41,141.77

(d) Business tax on the same property as
hereinbefore mentioned for the same
year ............................ 6,850.44

The contention of the City is that, for the period from
the 1st of November, 1941 to the 30th of April, 1942, the
new building and motive power were built on the property
of the Company, that they were occupied by the Company
for commercial and industrial purposes and the Com-
pany is, therefore, subject to municipal taxation in the
hands of the Company by the City, in accordance with the
provisions of the charter of the City. Further, that the

Company, doing business at the said new plant, is also sub-
ject to the business tax for the same period, in accordance
with by-law no. 1642 of the City. The City also contends
that, for the municipal fiscal year beginning the 1st of
May, 1942, the new building, the motive power and the
land are the property of the Crown, but that they are
occupied by the Company for commercial and industrial
purposes and are, therefore, subject to municipal taxa-
tion in the hands of the Company by the City, in accord-
ance with the provisions of the charter of the City, and
more particularly section 362 (a) thereof and the taxation
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by-laws passed in accordance therewith, being by-law no. 1945

1704 of the City, and that the Company, doing business at THE KING

the new plant, is also subject to the business tax for the CTo

same period of time, in accordance with by-law no. 1642. MONTREAL
AND

The Company and the Crown, which intervened in the _MONTREAL
proceedings, deny the contentions of the City on the fol- a E

lowing grounds:-
(a) That for the first period (1st November, 1941 to 30th April, 1942) Rinfret C.J.

the new building and the motive power were the property of the Crown
and were not occupied by the Company for commercial or industrial pur-
poses, or otherwise, and were not subject to municipal taxation either as
owner, occupant, or otherwise, and that the Company was not doing
business at the said new plant and is not subject to the business tax for
the same period.

(b) That for the municipal fiscal year beginning the lst of May, 1942,
the new building, the motive power, and the land were the property of the
Crown and were not occupied by the Company for commercial or indus-
trial purposes, or otherwise, and were not subject to municipal taxation in
the hands of the Company by the City either as owner, occupant, or
otherwise, and that the Company does not do business at the new build-
ing and is not subject to the business tax for the same period.

The Crown is interested and has become a party to the
proceedings to hear judgment rendered and any recom-
mendations which may be made by the Court.

The Superior Court (Bond C.J.) held that, as respects
the claim of the City for the sum of $18,934.78 for prop-
erty taxes on the new building and motive power from the
Ist of November, 1941 to April 30th, 1942, the claim was
directed against the Company as proprietor and not as
occupant, and it rejected that item. But, as respects the
three following items, the learned trial judge held that the
City's right thereto against the Company as occupant had
been established, both for business tax and for property
tax, and accordingly condemned the Company to pay to
the City the said sums, together with interest at the rate
of five per cent. from the date when the taxes respec-
tively were due, and also to the costs of the present pro-
ceedings. 13y the same judgment, the intervention of the
Crown was dismissed, except as to the item of $18,934.78,
and it was recommended that the Crown should pay to the
City the costs upon such intervention.

The Court of King's Bench (appeal side) in three dif-
ferent judgments, although supported by the same reasons,
affirmed the judgment of the Superior Court, by a majority
of the judges, Walsh and St. Jacques JJ. dissenting.

38343-31
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1945 To deal first with the item of taxation for the sum of
THE KING $18,934.78. It is admitted in the joint case that the new

CITr or plant, that is to say, the new building and the motive
MONTRE.L power, are, and always have been, during the material

AND
MONTREx.L dates, the property of the Crown and that the City was
WORKM duly informed of it. Nevertheless, on the valuation roll
RinfreC.W. for the first period of time, and also on the real estate

assessment roll, the name of the Company appeared as being
the proprietor thereof; or, in other words, the Company was
assessed and taxed as proprietor and not as occupant.

"Occupant", in the charter of the City, has a special mean-
ing. In section (1), subsection (h), it is defined as
follows:-

The word "occupant" shall mean any person who occupies an immov-
able in his own name, otherwise than as proprietor, usufructuary or insti-
tute, and who enjoys the revenues derived from such immoveable.

Upon the very admission contained in the joint case,
it was obviously erroneous to describe the Company as
proprietor in the several rolls for the period extending
from the 1st of November, 1941 to the 30th of April,
1942. The learned trial judge so found and that part of
his judgment was affirmed by the Court of King's Bench
(appeal side).

The title to the new building and equipment, as well
as all material on hand, was undoubtedly vested in the
Crown, which had assumed all risks and liabilities inci-
dental to such ownership. It is true that at that time the
land was still registered in the name of the Company,
registration having taken place only on the 28th of Feb-
ruary, 1942; but the City was fully aware of the true
circumstances and, moreover, the purpose of registra-
tion is merely to establish the priority of title as between
two purchasers who derive their respective titles from the
same person. (Article 2089 C.C.) However that may
be, for the purpose of the present submission, it is suffi-
cient that the parties agree on the fact that the Crown is
and has always been the owner of the new plant and
motive power.

The ground of appeal of the City, in respect of the
item we are now discussing, is based on section 362 (a)
of the charter:

The exemptions enacted by Article 362 shall not apply either to per-
sons occupying for commercial or industrial purposes buildings or lands
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belonging to His Majesty or to the Federal and Provincial Governments, 1945
or to the board of harbour commissioners, who shall be taxed as if they '--

were the actual owners of such immovables and shall be held to pay the THE KING
V.

annual and special assessments, the taxes and other municipal dues. CITY OF
MONTREAL

Upon that fact and these admissions, it seems clear that AND

the City cannot hold as valid the assessment and taxation ONTREIE

of the Company as proprietor for the period in question. WORKS LTD.

It was only, as we have seen, on the valuation roll for the
fiscal year beginning the 1st of May, 1942, that the Com-
pany was entered as occupant of the new building, motive
power and land there described as being owned by the
Crown; so that up to the 1st of May, 1942, and, therefore,
for the period extending from the 1st of November, 1941 to
the 30th of April, 1942, in respect of which the claim of
$18,934.78 is made, the Company was improperly assessed
and taxed as proprietor. The City cannot, on the basis of
the valuation roll and the real estate assessment roll, claim
the tax against the Company otherwise than as a pro-
prietor, which it was not at the time, and it cannot now
come before the Courts to pretend that even if, with regard
to the Company, the rolls were admittedly incorrect and
the tax was erroneously claimed, it might yet have assessed
and taxed the Company upon the ground that it was the
occupant. A short answer to that contention is that the
Company has neither been assessed nor taxed as occupant
and that the rolls, as they existed, could and can be sup-
ported only if the quality of owner or proprietor had been
established in respect of the Company. So far as the item
of $18,934.78 is concerned, the unanimous judgments of the
Superior Court and of the Court of King's Bench (appeal
side) must, therefore, be affirmed. ,

I have only to add, with regard to that item, that I find
sufficient reason to disallow the item, but it does not fol-
low, as will be seen later, that I admit that at the material
time the Company was the occupant, within the meaning
of the definition in the Charter of the City.

Coming now to the three other items. They were allowed
against the Company by the learned trial judge and the
majority of the Court of King's Bench (appeal side) as
to the property tax for the fiscal year commencing May
1st, 1942, on the ground that the Company was then the
occupant of the property in question and entered as such
on the rolls; and, as to the business tax, both for the period
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1945 extending from the 1st of November, 1941 to the 30th of
THE KNG April, 1942, and for the period commencing on the 1st of

CI OF May, 1942, on the ground that the Company was then
MONTREAL subject to such municipal taxation because it occupied the

AND
MONTREAL premises for commercial and industrial purposes and was

Lom~mm doing business at the new plant.
WORKs L AD.

Rfret C.J. In order to test the validity of the ground upon which
the judgments a quo went against the Company for those
three items, it is necessary to carefully examine the con-
struction and production contracts between the Company
and the Crown.

In my view, the learned trial judge rightly held that the
situation created by these contracts in no way resembled
that which arose in The City of Halifax v. Halifax Har-
bour Commissioners (1). In that case the Commissioners
were held to be an instrumentality of the Government, or
an emanation of the Crown, by virtue of the statute creat-
ing them and investing them with peculiar powers and
attributes.

In the present case the Company is .an ordinary com-
mercial corporation and cannot, by any possible view of
its status, be considered to come under one or the other of
these designations. But, in order that the Company may
be exempt from paying the taxes claimed by the City in
the case now under consideration, it is not necessary that
it should be either "an instrumentality of the Government,
or an emanation of the Crown." It is sufficient if, looking
at the contracts as a whole, the Courts are satisfied that the
Company, for the purpose of the present decision, is noth-
ing but the agent, or the servant, of the Crown.

In the Superior Court, with due respect, there seems to
have been some confusion on this point. The learned trial
judge says in his judgment that he finds it "necessary to
find a name for such a contract", and that he would say
"it was one of lease and hire of work rather than a contract
of agency". He adds:-
Looking at the contract as a whole, I am satisfied that the Company is
not an "agent" or "servant" of the Crown.

Then in the judgments of the majority of the Court of
King's Bench (appeal side) the same confusion seems to
have existed, although each of the judges forming the

(1) [1935] S.C.R. 215.
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majority, upon an analysis of the construction and pro- 1945

duction contracts, do state that they have come to the THEKING
conclusion that these contracts were in effect contracts of V.

CITYvOF
work by estimate governed by article 1683 et seq of the MONTREAL

Civil Code. On this aspect of the -case, I must say I find MONTREAL
myself in agreement with the reasons of Walsh and LOCOMOTIVE

WORKS 1/TD.
St.-Jacques JJ.

Rinf ret C.J.
The decision turns on the meaning of the two agree-

ments. Throughout, the Company is described as the
agent of the Crown. Of course, it is not claimed that the
use of this word is absolutely decisive, but it is at least
an indication of the intention of the parties, and it is that
intention, gathered from the words used, that determines
the nature of. the contracts. Now, as pointed out by St.
Jacques J., in the Court of King's Bench (appeal side),
there is absolutely nothing in the agreements inconsistent
with the idea that the parties wanted the Company to be
anything else than an agency. The duties of the Company
are minutely defined and, for the design and construction
of the plant, the fullest control is given to the Minister.
The Company is authorized to incur costs and pay for on
behalf of the Government, as its agent, all that may be
necessary or incidental to the performance of the agree-
ments. Any act or thing, performed by the Company, is
to be performed by it as the Crown's agent. The Company
is authorized to sign deeds or instruments necessary, useful
or incidental to the performance of the agreements, but
always subject to the Minister's control. The cost is esti-
mated only and not guaranteed; and the contracts provide
that the Crown shall pay to the Company all its proper,
and reasonable costs and expenses. Moreover, these ex-
penses will be met without the Company having to resort
to its own funds.

The Company agreed to carry out any changes that the
Crown may order on the same terms. It is stated in the
contracts that the Company shall be fully indemnified and
that it shall not be responsible except for definite bad faith
or wilful neglect. They provide that the title to the plant
and equipment, etc., shall at all times be vested in the
Crown; that the Company will endeavour to obtain remis-
sion or refund of duties and taxes; that the Crown may
at any time cancel the agreements, subject to the provi-
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1945 sion that the Crown will not dispose of the land and plant
TnE KiNG or equipment without first offering it to the Company and

CV. that, if the Crown disposes of the plant in favour of some-
MONTREAL one else, on the Company's refusal to take it, it shall pay

AND th
MONTREAL0 tohe Company the value of the land, but if the plant is

LOCOMOTIVE disposed of to the Company, the land will be paid for at
WORKS LTDo.

-RTD. $1, the original purchase price; or, if the Crown demol-
ishes the plant, the land will revert to the Company for $1
and if, after five years, neither of these events has hap-
pened, the Crown must pay the Company for the land.

Under the agreements, the Company, for its work,
receives absolutely no remuneration, except the adminis-
trative and overhead expenses which, in the opinion of the
Minister, are properly apportionable to the performance
of the contracts.

The only difference between the construction contract
and the production contract is that, under the latter, the
Company receives a fee for its work; but, in each case and
under each contract, banking arrangements are provided for
so that the Company will not have to resort to its own
funds. The Minister has full control throughout.

Therefore, the Company sells to the Crown for $1 land
which it will get back at the same price, or which it will be
paid for at its value if the Crown keeps it. It is to.build
and equip a plant and manufacture in it, as agent for the
Crown, certain war implements, at the cost of the Crown,
without using any of its funds, under the Crown's control
and without any responsibility, except for bad faith or wil-
ful neglect. Everything remains the property of the Crown
and the agreements are revocable at any time. In my
view, these contracts clearly provide for a case of agency.

The Company is not the occupant of the building and
land, at least within the meaning of the definition of that
word contained in the City's Charter. A fortiori it does
not occupy it for industrial purposes. It never carried on
or exercised a manufacture, either under section 362 (a) or
section 363 of the City's Charter; and these sections are
inapplicable for the purpose of establishing the right of
the City to property tax as occupant or to the business tax.

In such a case and under such agreements, we have not
the occupation of the Company, but the occupation of the
Crown; and the business carried on, in the circumstances,
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is not carried on by the Company, but carried on by the 1945

Crown itself on its own property. There is nothing in the THE KING
law of Quebec to prevent a company from acting as the CT O

agent or servant of somebody else, and, in this case, the MoNTREAL
AND

Company is nothing else than the agent or servant of the MONTREAL

Crown. 'It works on the Crown's property for the Crown LCOMOE

and cannot be said to occupy the property, or to use it for R-L-T.-

its business. Therefore, it cannot be taxed under sections Rinfret C.J.

362 (a) and 363 of the City's Charter; and not only the
Crown being the owner and being to all intents and pur-
poses the occupant carrying on the business, the taxing sec-
tions of the City's Charter are inapplicable to it, but, as
against the applicability of the text of the Charter, there
exists a constitutional limitation. Whether an agent or
servant, under the Civil Code the situation remains the
same, so far as the present case is concerned, and if, as the
learned trial judge seems to have held, the contracts are
contracts of lease of hire and work rather than contracts of
agency, the difference does not matter for the purposes
of the decision which we have to give; the Company must
succeed equally whether it was an agent or a servant. If
these contracts, instead of being with a company, had been
made with an individual, it seems that they would clearly
have been considered as contracts of agency or service, and
the fact that 'we have here a company instead of an indi-
vidual makes no difference (Article 1701 C.C.; Quebec
Asbestos Corporation v. Couture (1); Lambert v. Blanch-
ette (2); Hill-Clarke-Francis, Ltd. v. Northland Groc-
cries (Quebec) Ltd. (3).

We have already indicated that the case in this Court
of City of Halifax v. Halifax Harbour Commissioners
(4) has no analogy with the present case, nor is the
judgment of the Court of King's Bench (appeal side), in the
Citg de Montreal v. Socidtg Radio-Canada (5); and we
must say the same of the case decided by the Saskatchewan
Court of Appeal in Regina Industries Ltd. v. City of Regina
(6). I have carefully compared the analysis made of the
contract in the latter case by Martin C.J.S., with the con-
tracts in the present case, and I have come to the conclu-

(1) [19291 S.C.R. 166. (4) [1935] S.C.R. 215.
(2) (1925) Q.R. 40 K.B. 370. (5) (1941) Q.R. 70 K.B. 65.
(3) [1941] S.C.R. 437, at 442. (6) [19451 1 D.L.R. 220.
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1945 sion that there is no analogy between them. It stands to
THE KING reason that, in order to treat a judgment construing another

CI OF contract between other parties, it can be looked upon as
MON-hEAL an authority only if the terms of both contracts are iden-

AND
MONTREAL tical. Moreover, with due respect, the Regina judgment

LOTvE (1), although entitled to great weight, cannot be consid-WoRKcs LTD.
RinfretC.J. ered as an authority in this Court.

But, in addition to that, the section of the City Act,
R.S.S. 1940, chap. 126, which the Saskatchewan Court of
Appeal was called upon to apply, is not similar to that of
the City's Charter under which the present case stands to
be decided, nor was the definition of the word "occupant".
So that from no -point of view can the Regina case (1) be
held identical with the present one. You do not find in it
the same subordination of the Company, or the same
authority to bind the Crown.

A further 'argument was made that, assuming the City
could tax the Company in respect of this property under
the provisions of section 362 (a) of the City's Charter, the
general by-laws providing for the tax only contemplate a
tax on taxable immovables. Now there can be no question
of taxing this immovable. . All that can be taxed under
section 362 (a) would be persons occupying for industrial
purposes buildings or lands belonging to the Crown.

It may be said that the wording of section 362 (a) is very
unusual. Section 361 provides that all immovable property
shall be liable to taxation; section 362 provides that cer-
tain immovable property is exempt from the ordinary and
annual assessment (no reference being made to Crown
properties). Then comes section 362 (a) which is very
unusually worded in view of the provisions of sections 361
and 362. It is certainly to be doubted that such wording
is apt to include in it persons occupying Crown property for
commercial or industrial purposes and to say that they
can be taxed by force of the said section. But, at all events,
even if they could be taxed under the section, they are not
taxed in the premises. The by-law levies a tax on the
immovable properties in the City and that is all.

We do not consider that the case of City of Vancouver
v. the Attorney General of Canada et at (2) has any appli-
cation to the present case.
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On the whole, I am of the opinion that the City's appeal 1945

as against the judgment denying its claim to the sum of THE KING
$18,934.78 should be dismissed, and that the Company's CI or

appeal as against the judgment condemning it to pay to MONTREAL
AND

the City the sums of $3,425.25, $41,141.77 and $6,850.44 MONTEAL
should be allowed, the whole with costs throughout against LOCOMOTIVE

WoRS LTD.
the City. The intervention of the Crown should also be W

allowed with costs throughout against the City. Rinfret C.J.

City of Montreal's appeal dismissed with costs.

Montreal Locomotive Works Ltd.'s appeals
allowed with costs.

Intervention by the Crown allowed with costs.

Geofirion & Prud'homme
Solicitors for His Majesty The King.

Saint-Pierre, Choquette, Berthiaume, Emard, Martineau,
McDonald & Seguin

Solicitors for the city of Montreal.

Ralston, Kearney, Duquet & MacKay
Solicitors for Montreal Locomotive Works Ltd.
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Negligence-Trespass to the person-Torts-Surgery-Indemnity-Contri-
bution-Judgment for damages against doctor and dentist for unauthor-
ized extraction of teeth while patient under anaesthetic for purpose of
-another operation-In third party proceedings, indemnity or contribu-
tion claimed by dentist against doctor-Facts held not to provide a
basis upon which indemnity could be recovered, but judgment given for
contribution-Contributory Negligence Act, R.SB.C. 1936, c. 52.

*PRESENT: Rinfret C.J. and Kerwin, Hudson, Kellock and Estey JJ.
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1945 Judgment had been recovered against appellant, a doctor, and respondent,
P A a dentist, for damages for unauthorized extraction of some of plaintiff's

PAMLEY teeth while she was under an anaesthetic for the purpose of an opera-

PARaLEY tion by appellant to remove her tonsils. Respondent had not talked
S- with plaintiff before making the extractions, but had had conversations

with appellant, who had had conversations with plaintiff and made
with respondent the appointment for extractions. Respondent had
taken third party proceedings against appellant, claiming indemnity
or contribution in respect of any liability to plaintiff found against
him, and at trial recovered a judgment for indemnity (60 B.C.R. 395),
which was, by a majority, afhirmed on appeal ([.19451 1 W.W.R. 405)
(the dissenting judges holding that respondent was not entitled to
indemnity but was entitled to contribution on the basis of equal lia-
bility). On appeal to this Court:

Held: Upon the evidence, the facts did not provide a basis upon which
respondent could recover from appellant by way of indemnity. The
conversations between them were not such as to amount to a request,
instruction or message from appellant to respondent which justified
respondent in removing the teeth. In the extractions being done
without plaintiff's consent, both appellant and respondent were negli-
gent, even though they may have believed, upon respondent examin-
ing the teeth, that they were acting in plaintiff's best interests (pro-
fessional duty in such circumstances discussed). But the case was a
proper one, under the provisions of the Contributory Negligence Act,
R.S.B.C. 1936, c. 52, for contribution between appellant and respon-
dent; their pleadings raised the question of fault and the evidence
throughout was led with regard thereto and established that their
fault or negligence led them to so conduct themselves that in law
they committed a trespass; a trespass may be the result of negligent
conduct; they should be held equally at fault and each should bear
one-half of the total loss as fixed by the judgment for plaintiff at the
trial.

APPEAL by one of the defendants from that part of
the judgment of the Court of Appeal for British Columbia
(1) whereby his -appeal from the judgment of Coady J.
(2) in third party proceedings taken by the other defen-
dant, was dismissed.

The appellant is a physician and surgeon. The respon-
dent is a dentist. They are hereinafter referred to respec-
tively as the "doctor" and the "dentist". The plaintiff sued
both of them for damages because of unauthorized extrac-
tion of some of her teeth while she was under an anaesthetic
for the purpose of the performance by the doctor of an
operation for tonsillectomy. The dentist took third party
proceedings against the doctor, claiming indemnity or con-
tribution in respect of any liability found against him in
favour of the plaintiff.

(1) [19451 1 W.W.R. 405; [1945] 2 D.L.R. 316.
(2) 60 B.C.R. 395; [1944] 3 W.W.R. 94; [19441 4 D.L.R. 46.
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The evidence in the case is discussed at length in the 1945
reasons for judgment in this Court infra (and also in the PAREY
reasons for judgment in the Courts below, cited supra). PARMLEY

The trial Judge, Coady J., found that at the time of the
extractions the doctor knew or ought to have known that
the dentist was relying on the authorization which the
doctor led the dentist to believe that he had from the
plaintiff, and the dentist proceeded with the extractions
on the basis that the plaintiff's consent had been given
to the doctor and through the doctor to him; that the
doctor did not have such authorization from the plaintiff,
and that his words and conduct constituted a representa-
tion of authority which he did not have but which the
dentist was justified in assuming he did have; that the
evidence failed to establish contributory negligence on the
part of the plaintiff. He held that both defendants were
liable in damages to the plaintiff. He fixed the general
damages for the unauthorized extractions at $4,800 for
twelve upper teeth and $200 for one lower tooth and
special damages at $200, making in all $5,200, for which
sum judgment was given against both defendants. In the
third party proceedings he held that the doctor was liable
to the dentist for indemnity, extending, however, only to
the damages awarded against the dentist for the unauthor-
ized extraction of twelve upper teeth, and costs, as he
could not find that there was any instruction or repre-
sentation of authority by the doctor as to the lower tooth.
In the formal judgment it was declared that the dentist
was entitled to be indemnified by the doctor against the
sum of $5,000 payable by the dentist to the plaintiff under
the judgment and against the amount of the plaintiff's
costs of action payable by the dentist under the judgment;
and it was adjudged that the dentist recover from the
doctor any amounts up to the said sum of $5,000 and the
plaintiff's costs of action as should be paid by the dentist
under the judgment and the dentist's own costs of the
action and of the third party proceedings to be taxed, those
of the action as between solicitor and client.

The doctor appealed to the Court of Appeal for British
Columbia, both against the judgment in favour of the
plaintiff and against the judgment in the third party pro-
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194 ceedings. The dentist did not appeal against the judg-
pABmLEy ment in. favour of the plaintiff. He gave notice that he

V. contended that the trial Judge was not in error in holdingPARMLEY
- that he was entitled to be indemnified by the doctor, but

that, in the event of the Court of Appeal coming to the
conclusion that the trial Judge was in error in so holding,
but not otherwise, he would contend that he was entitled
to contribution, indemnity or other relief from the doctor
in respect of the sum of $5,000 and costs of the plaintiff
payable by the dentist to the plaintiff in proportion to the
degree in which the doctor might be found at fault and
that the judgment appealed from should be varied accord-
ingly.

The doctor's appeals to the Court of Appeal, both in the
action and in the third party proceedings, were dismissed
with costs. As to the third party proceedings, however,
O'Halloran and Sidney Smith JJ., dissenting in part, held
that the dentist was not entitled to indemnity; that the
evidence did not justify a finding that the doctor instructed
the dentist to extract any of the plaintiff's teeth, or that he
warranted to the dentist that he was the agent of the
plaintiff with authority to instruct the dentist to extract
any of them; all the doctor did was to pass on to the dentist
the information that the plaintiff wished to have some
teeth extracted, leaving the dentist himself to get par-
ticulars and instructions, and later had casually given him
what other information he had or thought he had on the
matter; that in the operating room both men thought the
dentist was justified in extracting whatever teeth he found
decayed; but that the parties came within the provisions
of the Contributory Negligence Act, R.S.B.C. 1936, c. 52;
and, being unable to distinguish between their degrees of
liability, they held the parties equally to blame, and held
that the dentist was entitled to contribution from the
doctor upon the basis of equal liability.

The doctor appealed to this Court from that part of the
judgment in the Court of Appeal whereby his appeal in
the third party proceedings was dismissed. The dentist
gave notice of contention in the present appeal in form
similar (mutatis mutandis) to that stated above on the
appeal to the Court of Appeal.
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C. K. Guild K.C. and E. F. Newcombe K.C. for the 1945

appellant.. PARMLEY
V.

F. J. Hughes K.C. for the respondent. PARMLEY

Estey J.
The judgment of the Chief Justice and Kerwin, Hudson -

and Estey JJ. was delivered by

ESTEY J.-This appeal arises out of third party proceed-
ings in an action of trespass in which Mrs. Yule, plaintiff,
recovered judgment against the defendants J. R. Parmley,
a physician and surgeon, and T. F. Parmley, a dentist, in
the sum of $5,200 and costs, on the basis that they had
removed all of her upper teeth and one lower tooth without
her authority.

The order for directions in the third party proceedings
named T. F. Parmley plaintiff, J. R. Parmley defendant,
and directed that the question of liability between these
parties "be tried at or immediately after the trial of this
action as the trial judge shall direct."

The judgment of the learned trial judge in these third
party proceedings directed the doctor to indemnify the
dentist up to $5,000 and costs.

The Court of Appeal affirmed this judgment, but two
of the learned judges dissented on the basis that this was
not a case for indemnity but rather of contribution and that
each defendant should pay one-half.

Mrs. Yule, a young lady of twenty-two years of age, a
patient of the doctor, arranged to have her tonsils removed
at the hospital on October 12th, 1943. Two of her teeth
were bothering her and, as her dentist was on active ser-
vice, she from time to time mentioned them to Dr. Parmley.
On Friday, October 8th, she suggested to the doctor that
she would like two teeth removed while she was under
the anaesthetic for the tonsillectomy. The doctor sug-
gested, and Mrs. Yule agreed, that she might have his
brother, a dentist whose office was in the same building,
make the extraction. He asked that she at once interview
him, but Mrs. Yule could not then conveniently do so,
and asked if she might see the dentist at the hospital on the
morning of the operation. In that request the doctor
acquiesced.
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1945 On the same afternoon of October 8th the doctor called at
PARMLEY the office of the dentist and the latter deposed as to the

V.
PARMLEY conversation:

He came in the door and he said, "Fred, has Mrs. Yule been in to
Estey J. see you yet?" And I said, "No;" "Well, she wants you to take some

teeth out at the hospital on Monday." So I looked at my appointment
book, and noting it was a holiday I asked him if Tuesday morning
would do as well and he said he would get in touch with Mrs. Yule and
see if that was agreeable to her, and that was the end of the conversation.

That was on Friday. On Sunday afternoon they met at
their mother's for afternoon tea, when the dentist deposes:

I asked my brother if he knew what teeth Mrs. Yule wanted extracted,
and he replied, "They are the uppers."

Mr. McAlpine: Excuse me, I didn't get the answer.
Mr. Tysoe: They are the uppers.
The Witness: I replied that I would take my full kit of instruments

in any case.
Q. Anything else said?
A. I think that was all at that conversation.

The dentist also stated that he would not deny that the
doctor said, "I am not sure but I think it is just the uppers."

The operation was scheduled to take place at 8.30 Tues-
day morning. The dentist arrived at the hospital, and
when giving his instruments to a nurse for the purpose of
having them sterilized, asked her where Mrs. Yule was.
On being informed that she did not know, he made no
further inquiry but went to the chart room and there re-
mained until he went to the operating room. While there,
his brother came into the chart room, they passed the time
of day, and the doctor went on into the hospital. A little
later the dentist went to the operating room, and finding
that Mrs. Yule was already under the anaesthetic, he ex-
claimed, "Oh, so you have started already." The dentist
then for the first time examined Mrs. Yule's mouth and,
as he says, found three upper teeth badly decayed, the
upper gum tissue in "a very neglected and deplorable con-
dition," and an advanced condition of pyorrhea. He then
said to his brother:

Well, Bob, I think the upper teeth should come out, all right, and
also this lower left third molar, which is so badly decayed.

To which the dentist says the doctor replied,
Then you had better go ahead.

The foregoing is all that took place between the doctor
and the dentist up to the time of the actual extraction.
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On the basis of these brief conversations and his own 1945
examination he, assisted by the doctor, extracted all the PARMLEY

upper teeth and one lower tooth. V.
PARMLEY

The main case turned upon, what authority, if any, did Estey J.
Mrs. Yule give for the extraction of her teeth? There -

were conversations extending over a period of time between
the doctor and Mrs. Yule. The doctor believed she wanted
all of her uppers out. Mrs. Yule wanted only two uppers
out, and in any event expected to see the dentist herself.
The learned trial judge accepted the evidence of Mrs. Yule.

Mrs. Yule never did see or have any conversation with
the dentist respecting her teeth, and the foregoing quota-
tions set forth the conversations between the doctor and the
dentist. These provide the basis for the contention of the
dentist that he was requested by the doctor to remove the
teeth, that he did so in compliance with that request, and
as a consequence suffered damage and is therefore entitled
to be indemnified.

The question in these third party proceedings is there-
fore: was there a request by the doctor which authorized
the dentist to make the extractions he did?

There is no serious, if any, disagreement between them
with respect to these conversations, and therefore it is a
matter of the construction thereof. I think it may be
pointed out here that the learned trial judge does not make
a finding with respect to credibility as between the doctor
and the dentist; as between Mrs. Yule and either of them
he accepts Mrs. Yule's evidence. He states:

The doctor is, in my opinion, an honest witness, but his memory as
to details is not good. He is uncertain in his evidence.

Then with respect to the dentist the learned trial judge
does not accept his evidence as to the condition in which
he found the teeth. He accepts the evidence of Mrs. Yule,
as will appear in a quotation from his judgment herein-
after set out.

The learned trial judge in the course of his judgment
states:

The dentist therefore, I find, proceeded with the extractions on the
basis that the consent of the plaintiff had been given to the doctor and
through the doctor to him;

38343-4
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1945 and again,
PARMLEY But the doctor's words and conduct in my opinion constituted a repre-

v. sentation of authority which he did not have but which the dentist was
PARMLEY quite justified in assuming he did have.

Estey J. This finding, as I read the evidence and the judgment,
- is a matter of inference and conclusion rather than a ques-

tion of credibility. In the third party proceedings the
dentist, a defendant in the main action, is the plaintiff,
and upon him rests the burden of proof. In my opinion,
with great respect to the learned trial judge, I do not think
in these latter proceedings his conclusion can be supported
by the evidence.

The conversations of Friday and Sunday construed most
favourably to the dentist, do not, in my opinion, contain
an' assertion of authority or a request, or the giving of
instructions in such clear and definite language as to justify
a professional man performing a serious operation.

On Friday the doctor's first words are words of inquiry:
"Fred, has Mrs. Yule been in to see you yet?" What fol-
lows in this brief conversation is but an inquiry and an
intimation that the patient wants "some teeth" extracted.
The reason therefor is made neither the subject of an
inquiry. nor a statement then or at any other time.

Then, as to the effect of the second conversation at his
mother's tea on Sunday, when the doctor had said, "The
uppers," or "I think the uppers," the following appears in
the dentist's evidence:

Q. You were quite content, I say, to proceed with the extraction on
the basis of this conversation which might have l-wen, "I am not sure but
I think it is uppers?"

A. I would like to answer yes with a qualificatior
The Court: That is your privilege. That is your privilege, witness,

explain your answer if you wish to.
A. The consent carried by Dr. Parmley to me, along with my own

judgment, was the reason that I had to take those teeth out.

There were only the two conversations of Friday and
Sunday prior to that in the operating room, and therefore
the following is important in the dentists's evidence:

Q. I would like to get this clear, doctor [dentist], as to whether you
extracted the upper teeth on the basis of the conversation you say you
had with Dr. Robert in the operating room that morning, or whether
it was by reason of instructions you thought you had received before
then?

A. It would probably be a combination of them. I think all the
conversations had a part in the decision, Mr. Yule.
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His appreciation of these two conversations is emphasized 1945
by his further evidence: PARMLEY

Q. Isn't it customary to take instructions from the patient person- V.

ally? PARMLEY

A. We like to see the case we are going to operate on and advise, yes. Estey J.
Q. Was that your answer?
A. Yes.
Q. Because after all the dentist is the one who knows what teeth

should and what teeth should not come out?
A. That is right.
Q. Was it your intention to see Mrs. Yule to find out from her what

teeth she wanted out?
Q. I went up with the intention of seeing her mouth, to see the con-

dition of the teeth, and I would have discussed the case with Mrs. Yule
if I had seen her.

In view of this evidence it is difficult to understand why
he did not make a serious effort to locate Mrs. Yule in this
hospital of about forty beds, more particularly as he had
not inquired and had not been told why she wanted her
teeth out. He knew at that time nothing of the condition
of the teeth. Yet, apart from the casual inquiry of the
nurse to whom he gave his instruments, he made no effort
to locate Mrs. Yule, notwithstanding the fact that the
acting matron entered the chart room while he was there.
He suggests that he expected to see her in the operating
room before she was anaesthetized. This was leaving a
most important matter to a time when the patient would
be naturally, if not necessarily, disturbed or, as the evi-
dence indicates in this case, Mrs. Yule, who had gone to
the hospital the night before, was under the influence of a
drug given to her in her room when she went to the oper-
ating room. Mrs. Yule states:

When the nurse did come in with the stretcher for me I was feeling
sort of funny from the effects of this hypo; I wasn't just myself. I don't
remember very much. I remember seeing the doctor and the nurse in the
operating room, and that is all I remember.

The dentist admits he was familiar with the hospital, and
under all the circumstances he cannot be excused for not
having located Mrs. Yule at a time when he could make an
examination and discuss the condition of her teeth with her.

It is now important to observe that the dentist was here
called upon in his professional capacity and therefore at all
times material hereto a relation of dentist and patient
existed between himself and Mrs. Yule. She was a young
lady of twenty-two years of age, known to the dentist but

38343-41
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1945 who had not prior thereto been a patient of his. He be-
PARMLEv lieved that she had not received professional advice with

PARMLEY respect to her teeth.
- Q. And your thought was in this particrlar case that Mrs. Yule had

Estey J. made her own diagnosis?
A. As far as I was concerned, yes.

The dentist therefore knew, or ought to have known, that
she was not in possession of that information that a patient
was entitled to before arriving at a decision so important
that it involved the extraction of many of her teeth.

In the operating room, as he entered upon his examina-
tion, he had no idea why she wanted her teeth removed.
He then found the condition of pyorrhea. It had not been
mentioned to him before, nor did he there mention it to
his brother. He takes the position that both the diagnosis
and treatment of pyorrhea, are matters for the dentist, and
by way of further clarifying his position he says:

I think Dr. Parmley was not asked for his professional judgment on
pyorrhea. I think it was a straight matter of carrying consent from the
patient to myself.

When one keeps in mind that pyorrhea was first dis-
covered by the dentist in the operating room, the follow-
ing evidence given by the dentist is important:

Q. * * * you would not, or would you, doctor, expect to be instructed
uinde~r the circumstances by Dr. Parmley for the extraction of teeth on
account of a pyorrhea condition?

A. I was willing to carry his message of consent rather than a ques-
tion of instructions.

Q. In other words, you took the position to be this: When Dr. J. R.
Parmley came to you he merely conveyed to you the wishes of Mrs.
Yule?

A. That is right, sir.
Q. And that is all he was endeavouring to do?.
A. That is right.

Q. And before you proceeded with the extraction, doctor, you have
said that you spoke to the doctor?

A. Yes, sir.
Q. And you told him about the condition that you found, or did you?
A. Yes, just a very brief outline.
Q. That you had found in the mouth?
A. Yes.
Q. And why did you tell him?
A. Probably through courtesy-to gain further consent, I think, see-

* ing he was carrying the consent he was entitled to know.

* **
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Q. And there wasn't any occasion for speaking to him about the 1945
uppers?

A. I think I just told you, sir, it was a courtesy conversation. PARMLEY
V.

* * * PARMLEY

In my opinion there is no request, instruction or message Estey J.
which justified the dentist in removing the teeth. An -

analysis of these conversations shows an absence of precise
and definite language. The learned trial judge describes
the doctor as "uncertain in his evidence," and certainly one
gets that impression as he reads his evidence. Upon the
points most important to the dentist he is particularly un-
certain and indefinite. He never becomes more specific in
his statements than to say, "some teeth," "the uppers," "I
think the uppers." These conversations are so general,
vague and ambiguous that in my opinion a professional
man is not' justified in acting upon them.

It seems to me that had the patient herself, Mrs. Yule,
made such statements to the dentist, he would not have
proceeded, and would not have been justified in proceeding,
without making an examination of her teeth and advising
and consulting with her; then, if she desired and requested
that her teeth or any of them be extracted, the dentist
would be justified in proceeding to do so.

Force to the person is rendered lawful by consent in such matters as
surgical operations. The fact is common enough; indeed authorities are
silent or nearly so, because it is common and obvious. Taking out a
man's tooth without his consent would be an aggravated assault and
battery. With consent it is lawfully done every day. [Pollock on Torts,
14th ed., p. 124.]

The respondent has contended that the doctor in the
operating room should have there prevented the dentist
from removing the teeth. There is much to be said for that
view. At the same time that does not excuse the dentist.
His duty to the patient remained the same. In my view
they were both negligent, particularly in the operating
room, not with respect to the quality of any work there
performed, that is not an issue. In that room it was in
proceeding to extract the teeth without the consent of the
patient. The dentist knew she had received no advice, and
yet upon these vague and general statements he proceeded
with a serious operation.

The conclusion appears unavoidable that both of the
parties hereto, particularly in the operating room, failed
to recognize the right of a patient, when consulting a pro-
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1945 . fessional man in the practice of his profession, to have an
PARMLEY examination, a diagnosis, advice and consultations, and

V. that thereafter it is for the patient to determine what, if
PARMLEY

- any, operation or treatment shall be proceeded with. Slater
EsteyJ. v. Baker (1); 22 Halsbury, 2nd ed., p. 319, par. 603; Mar-

shall v. Curry (2); Schloendorff v. The Society of the New
York Hospital (3); Kinney v. Lockwood Clinic Ltd. (4).
Mrs. Yule obviously expected just that. She had been so
treated with respect to the tonsillectomy.

It may be that in the operating room the parties hereto
were of the opinion that they were acting in the best inter-
ests of Mrs. Yule in extracting the teeth, but that is not
the point. That would have been very important in their.
consultation with and their advising of Mrs. Yule, but it
does not justify their proceeding without her consent. As
was said by Garrison J., "No amount of professional skill
can justify the substitution of the will of the surgeon for
that of his patient." Bennan v. Parsonnet (5).

There are times under circumstances of emergency when
both doctors and dentists must exercise their professional
skill and ability without the consent which is required in
the ordinary case. Upon such occasions great latitude may
be given to the doctor or the dentist. In this case it is not
even suggested, nor is there any evidence to suggest, that
any such circumstances exist. In a matter of a very short
time the condition of her teeth could have been discussed
with the patient. There was no reason for an immediate
extraction. Her position under the anaesthetic for the
tonsillectomy provided a convenient, but not a necessary,
opportunity for the removing of her teeth.

It was urged that the dentist was entitled to take the
position upon these conversations with the doctor that he
was to remove these teeth unless in his judgment they
ought not to be removed. In view of what I have already
said, I do not think such a position is tenable in law, and
even if it was, it is not open to the dentist in this case
because here the learned trial judge has found that the con-
dition of the teeth which the dentist represents as his justi-
fication for removing them, did not exist.

(1) (1767) 2 Wils. K.B. 359. (4) [931] O.R., 438.
(2) 61933] 3 D.L.R. 260. (5) (1912) 83 NJL.R. 20, at 26.
(3) (1914) 211 N.Y.R. 125.
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On the whole of the evidence I am of the opinion that the dentist 1945
has failed to establish by a preponderance of evidence that the condi- --

tion of the teeth was as he states, or if it was, that the teeth could not PARMLEY
V

have been successfully treated. I have no hesitation in accepting the PARMLEY
evidence of the plaintiff that she had no knowledge of the existence of a -
condition such as the dentist says he found, or of any condition other Estey J.
than she has described. I find it difficult to believe that a condition
such as the dentist has described could have been present without her
knowledge. The teeth may not have been and possibly were not in as
good condition as she thought, but on the other hand I am not satisfied
the condition was such as the dentist has stated. This examination was
hastily made, and made, too, on the emumption that she wanted all the
upper teeth out, and that the doctor for some reason wanted them all out.

So far as the last remark, "that the doctor for some reason
wanted them all out," is concerned, with great respect I
can find no evidence to support it. Apart, however, from
this last remark, the learned trial judge in effect has found
that the dentist removed teeth which he was not justified
in removing, and therefore provided the basis for the sub-
stantial damages awarded in this case.

In my opinion the 'doctor, himself a professional man,
in using the vague, general and ambiguous terms which I
have already quoted and in not protecting his patient
from, rather than acquiescing in, the conduct of the dentist,
is himself negligent.

I am also of the opinion that the dentist in going forward
and making the extractions as he did, without any inquiry
as to why this young woman of twenty-two years of age
wanted all of her upper teeth out, relying on conversations
or, as he prefers, "messages", in the vague, general and
ambiguous terms I have quoted; in not seeing Mrs. Yule,
examining her teeth, advising and consulting with her before
she went under the anaesthetic; and in removing teeth
which were not in the condition he describes, was in all of
these particulars himself negligent.

The dentist as plaintiff asks indemnity from the doctor
on the basis that the latter requested him to remove the
teeth. On his behalf counsel cites Underhill on Torts, 14th
ed., p. 43:

If one person does an act at the request of or under the directions of
another, which is neither manifestly tortious nor tortious to his knowl-
edge, he will be entitled to be indemnified by that other against all lia-
bility which he may incur by reason of that act proving to be a tort,
-whether he be servant or agent of that other or not.
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1945 The basis for an indemnity based upon a request is set forth
PARmLEY as follows:

V. The law implies from the request an undertaking on the part of the
PASMLEY principal to indemnify the agent if he acts upon the request. It is true
Estey J. that this is not confined only to the case of principal and agent, there

- are other cases which it is not necessary to examine now. But they all
proceed upon the notion of a request which one person makes under cir-
cumstances from which the law implies that both parties understand
that the person who acts upon the request is to be indemnified if he does
6O.

Bowen L.J., in Birmingham and District Land Co. v.
London and North Western Railway Company (1).

In my opinion, for the reasons already discussed, there
was no request which authorized the extraction of the
teeth.

Then if there was a request and there be given to that
request the certainty, the definiteness and the extent which
the dentist asks, any compliance therewith involves the
exercise on the part of the dentist of his professional skill
and knowledge. There is no language which restricts or
eliminates the duty which devolves upon him as a profes-
sional man toward the patient; indeed in this case he admits
he applied his professional skill and ability; and therefore
I do not think that this type of request, nor the relations
which existed between the doctor and the dentist, provides
a basis or a foundation for the implication of a promise to
indemnify.

Counsel for the dentist cites Secretary of State v. Bank
of India, Ltd. (2), and quotes the following passage from
Lord Wright at p. 801:

There is nothing anomalous in the presence of some element of
choice or deliberation on the part of the officer who is the person doing
the act, so long as he proceeds on the assertion or claim or direction or
evidence of the applicant. Indeed, in the simpler type of case illustrated
by Dugdale v. Lovering (3) it is not necessary that the plaintiff should
have been other than a free agent. He may act on the defendant's
request, not under compulsion, but of choice. That does not, however,
deprive him of the right, if the circumstances are appropriate, to the
implied indemnity, though no doubt he may waive the right.

In that case there was the duty upon the person entitled
to a government promissory note to satisfy the officer em-
ployed by the government of the justice of the claim.
There the party did so satisfy the officer, but did so by the

(1) (1886) 34 Ch. D., 261, at 275. (3) (1875) L.R. 10 C.P. 196.
(2) [19381 2 All E.R., 797.
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presentation of a document which appeared complete and 1945

regular upon its face but which was in fact a forgery. It PARMLEY

was held that the fact the officer was satisfied and there- PA m
fore exercised his judgment but in so doing did not detect M--

the fraud that was intended to deceive and mislead him, ey J.

did not deny to his employer the right to be indemnified.
The facts in that case are so different as to make it

clearly distinguishable. In the case at bar the dentist was,
however one construes the words spoken, invited or re-
quested to act in his professional capacity. There was no
fraud or deception practised upon him, and had he sought
to satisfy himself or to have discharged his professional
duty he would not have committed the trespass which
imposed upon him the damage or loss.

Moreover, if the language used in the conversations is
construed as constituting a request, then by virtue of his
negligent conduct he cannot recover on the basis of in-
demnity. The language of Swinfen Eady L.J., appears par-
ticularly appropriate where, after quoting certain well
known facts of the law, he continues:

The statement of the law which I have just read, in which it is held
that the defendant is bound to indemnify the plaintiff against the conse-
quences of an act done at his request, must be read as meaning that the
plaintiff, who claims the indemnity, must have acted without negligence,
and that the injury to the third party must be the direct result-that is,
the natural and direct consequence-of doing the particular act the
plaintiff was requested to do, and not a consequence merely arising
from the manner in which the act was done. [tW. Cory & Son v. Lamb-
ton and Hetton Collieries (1).]

In my opinion, the facts of this case do not provide a
basis upon which the dentist may recover from the doctor
by way of indemnity.

The dentist, in the alternative, claims a right to contri-
bution under the provisions of the Contributory Negli-
gence Act, ch. 52, R.S.B.C. 1936. Sec. 2 reads as follows:

2. Where by the fault of two or more persons damage or loss is
caused to one or more of them, the liability to make good the damage or
loss shall be in proportion to the degree in which each person was at
fault:

Provided that:-
(a) If, having. regard to all the circumstances of the case, it is not

possible to establish different degrees of fault, the liability shall be appor-
tioned equally; and

(b) Nothing in this section shall operate so as to render any person
liable for any damage or loss to which his fault has not contributed.

(1) (1916) 86 LJ.KJ.B. 401, at 405.
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1945 It was contended that because Mrs. Yule's action is
PARMLEY founded in trespass, there should be no right to contribu-

V. tion under the foregoing Act, on the basis that it was re-PARMLEY

- J.stricted to cases of negligence. It was pressed that the
word "fault" was synonymous with the word "negligence,"
and therefore did not include trespass. There is authority
that the word "fault," as used in the Maritime Conven-
tions Act, 1911 (1 and 2 Geo. V., ch. 57), upon which the
British Columbia Contributory Negligence Act is modelled
and from which it is substantially copied, means negligence.

There can be no question but that the word "fault" in-
cludes negligence, but whether it is a somewhat wider term
as used in the British Columbia Act, in my view it is not
necessary here to determine.

It appears to me that these third party proceedings con-
stitute an action between two persons whose joint fault
caused them to suffer "damage or loss," and the Court must
determine whether this is a proper case in which the dam-
age or loss should be apportioned between these parties. To
do so in a proper case is precisely the purpose of the Act,
and the pleadings of both parties here raised the question
of fault, and the evidence throughout is led with regard
thereto. It establishes that their fault or negligence led
them to so conduct themselves that in law they committed
a trespass. It is clear upon the authorities that a trespass
may be the result of negligent conduct. 33 Halsbury, 2nd
ed., pp. 3 and 30.

The reasons for judgment rendered in The Cairnbahn
(1) are applicable to this case. That was decided under
the Maritime Conventions Act, 1911. A hopper-barge,
without any blame on the part of those in control thereof,
suffered damage in a collision due to the fault of two other
vessels. At p. 33 Lord Sumner states:

The word "loss" is wide enough to include that form of pecuniary
prejudice which consists in compensating third parties for wrong done to
them by the fault of persons for whose misconduct the party prejudiced
must answer.

In my opinion, this is a proper case for contribution between
the parties.

It is always difficult to determine, apart from special cir-
cumstances, the proportions of the damage or loss which
should be assumed by or apportioned to the respective

(1) [19141 P. 25.
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parties. In this case, having regard to the fact that both 1945

parties were negligent throughout and both parties took PARMLEY
part in the extraction, it seems to me that both parties V.

PARMLEY
are equally at fault and therefore each should bear one-half J

of the total loss as fixed by the judgment rendered in favour EsteyJ.
of Mrs. Yule.

In my opinion this appeal should be allowed, in the
third party proceedings the plaintiff should pay one-half
of the claim and costs as fixed by the judgment of the
learned trial judge in favour of Mrs. Yule at the trial, that
in the third party proceedings there should be no costs to
either party at the trial, that the doctor should pay the
costs of the appeal to the Court of Appeal for British
Columbia, and that the dentist should pay the costs of
appeal to this Court.

KELLOCK J.-I concur in the result proposed by my
brother Estey.

Appeal allowed (and judgment as stated in
- above reasons) with costs.

Solicitor for the appellant: W. S. Lane.

Solicitor for the respondent: Charles W. Tysoe.
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1945 W. A. BECHTEL COMPANY AND
*May 10, 11 OTHERS, CARRYING ON BUSINESS UNDER*June 20

THE FIRM NAME AND STYLE OF BECH- APPELLANTS;

TEL - PRICE - CALLAHAN (DEFEN-

DANTS) ............................

AND

STEVENSON & VAN HUMBECK '1
SAWMILL AND OTHERS (PLAINTIFFS). RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Contract-Whether such delay in performance as to warrant repudiation
-Measure and computation of damages for breach-Reference back
for reassessment.

APPEAL by the defendants from the judgment of the
Supreme Court of Alberta, Appellate Division (1), dis-
missing (Harvey C.J.A. dissenting) their appeal from the
judgment of the trial judge, Macdonald J., in favour of the
plaintiffs for damages for breach (as he found) of a verbal
contract to take delivery of and pay for a minimum of
500,000 feet of lumber and bridge timber to be manufac-
tured by the plaintiffs. The trial judge allowed as dam-
ages $9,415.30, being for 500,000 feet at $30 a thousand
($15,000), less $4,019.30 paid, and less the cost (estimated
at $6 per thousand) of sawing into lumber and bridge
timber 260,901 feet of unmanufactured logs ($1,565.40).

L. A. Forsyth K.C. and Paul F. Renault for the appel-
lants.

J. N. McDonald K.C. for the respondents.
The judgment of the Court was delivered by
RAND J.-The Courts below concur in finding a con-

tract for the work of logging and sawing not less than 500,-
000 feet of lumber and the questions here are as to delay
and damages.

Considering all the circumstances admittedly contem-
plated by the persons actually making the engagement, the

*PRESENT: Hudson, Taschereau, Rand, Kellock and Estey JJ.

(1) [1944] 4 D.L.R. 561
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urgency and pressure under which the Canol project in the 1945

north country was set in motion, the difficulties of com- W. A.
munication, the proposed all season road, with the first BECHTEL

COMPANY
object to get things done rather than to frame engage- ET AL.

ments, made in good faith, in a form satisfactory to official S v'son
punctilio, I find myself unable to say that there was such N

a delay as warranted the repudiation of liability by the HUMBECK

appellants for the work done or being done beyond the SAWMILL

139,000 feet of lumber accepted by them. I do not say RadJ.
the continuing intimation to Stevenson by Stites, through-
out January, 1943, in effect, "to do the best he could and
get the lumber out as quickly as possible," can be taken
to mean the effort could go on indefinitely; yet assuming
this in turn to be bounded by a reasonable period, it would
carry performance. to the time within which the respon-
dents, had they not been told to desist, could have finished
sawing the remaining logs.

On the question of damages, it was argued by Mr.
Forsyth that an order given on November 23rd, in ignor-
ance, apparently, of both the terms and circumstances of
the arrangement and subsequently put aside by Stites, must
be treated as representing a quantity which Weiss, his suc-
cessor, toward the middle of February, was prepared then
to take and that it should, in any event, be deducted from
the 500,000 feet. It is claimed the order was afterwards
filled from another mill but that is by no means clear. The
lumber had been intended for the construction of a bridge
across the Hay River but the conditions at the river in
January dispensed with its necessity. It appears from a
letter sent by the defendants on June 23rd, 1943, to the
United States Army Engineers Department recommending
a settlement, that the subsequent field orders, ten in num-
ber, filled by the respondents, were designed to take up
approximately the quantity of the original order. There is
nothing to indicate that, if, in February, the respondents
had filled that order, the subsequent orders would have
been given. I am, consequently, unable to treat this 145,000
feet as chargeable against the minimum quantity.

There remains, then, the amount recoverable. The ques-
tion is very narrow: what would it have cost the respon-
dents to complete thewing of approximately 260,000 feet
then in log? The respondent Van Humbeck estimated six
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1945 dollars a thousand feet. Stevenson gave the same figure but
W. A. he was not a lumberman and his opinion is of little value.

BECHTEL On the other hand, statements furnished by Van Humbeck
COMPANY

ET AL. of the expenses of the entire operation, for the purpose of
V.th

STEVENSON supporting the original claim to be.reimbursed for the total
N outlay, indicate quite a different cost: and he appeared to

HUMBECK acquiesce in suggestions that various amounts shown cov-
EA. ering wages, supplies and other expenses, could be taken
- as cost items for the balance of 260,000 feet. On that basis,

- Jthe cost works out to about thirty dollars a thousand feet,
the price allowed. But on the face of the statements there
are patent errors and, with them corrected, some surplus
over expense would remain.

It is said by the respondents that the items included
wages from the time the mill was set up until the sawing
ceased and in one case, that of McLarty, a witness, that
seems to be so. Admittedly, too, they covered the cost of
additional logging of approximately 100,000 feet. On the
other hand, in the details of the commissary there were
four men whose expenses ranged from $60.25 to $94.54;
two others $115 and $117 respectively, another $162 and
the last two $241 and $251 respectively. It seems quite
impossible to say that four, at least, of these items repre-
sented commissary expenses over a period of four full
months: and two and possibly three others could only
doubtfully be such. With that conflict furnished by the
evidence of the respondents, the finding of the trial judge
cannot be supported and I see no escape from a reference
back for reassessment.

The reference will be limited to the cost of sawing the
remaining quantity of 260,000 feet. There will then be
deducted from $15,000 the sum of $4,019.30 already paid
plus the cost so ascertained, and judgment will go for the
balance. The appellants are entitled to one-half of their
costs in this Court and in the Court of Appeal. The re-
spondents will have the costs of the trial, but they must
bear the costs of the reassessment.

Appeal allowed in part.

Solicitors for the appellants: Field, Hyndman, McLean.

Solicitors for the respondents: Simpson & Manning.
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GATINEAU POWER COMPANY 1945

(DEFENDANT) ................. *May 29
( A *June 20

APPELLANT; -

AND

CROWN LIFE INSURANCE COM-
PANY (PLAINTIFF) ..............

RESPONDENT;

AND

THE ROYAL TRUST COMPANY
(MISE-EN-CAUSE).

ON APPEAL FROM THE COURT OF KING S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Companies--Bonds-Redemption before maturity-Payment in American
or Canadian funds at the option of holder--Redemption date-Date of
presentation-Exchange rate not same on those dates-Rate at which
bonds are payable.

Where, in conformity with a trust deed, a company (appellant) elects to
redeem, prior to maturity, some of its outstanding bonds on June 1,
1939, such bonds being payable in United States or Canadian funds at
the holder's option and the holder (respondent) does not present the
bonds on that date when the rate of exchange was 1%4th of 1 per cent.
but later forwards them to New York where, on September 20, 1939,
the rate of exchange being 11 per cent., they are presented to a
paying agent, an American bank, with a demand that the amount be
paid in American currency, but payment is refused by the bank under
instructions from the appellant company, the holder (respondent) is
entitled to bring an action in Quebec asking that the appellant be
ordered to pay in Canadian funds an amount sufficient to purchase the
required United States funds at the rate of exchange current on Sep-
tember 20, 1939.

The privilege of receiving payment in two currencies was not limited to
the day of maturity of interest or principal.

The obligation of the appellant company, under the bonds, was not only
to be ready and willing to pay the debt on the day fixed but to main-
tain that readiness until the debt was discharged. On the other hand,
there was no duty upon the holder (respondent) to present the
bonds for surrender on any particular day, and, consequently, there
was no default by the latter through failure to act until September
20th, 1939.

Judgment of the appellate court (Q.R. [19441 K.B. 700) affirmed.

APPEAL from a judgment of the Court of King's
Bench, appeal side, province of Quebec (1) reversing the
judgment of the Superior Court, Demers Philippe J.

*PRESENT.-Rinfret C.J. and Hudson, Taschereau, Rand and Estey JJ.

(1) Q.R. [19441 K13. 700.
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1945 The respondent company claimed from the appellant
GATINEAU company the sum of $177,322.50, being the alleged value

POWER Co. in Canadian currency of 150 $1,000 bonds issued by the
V.

CROWN LWE appellant company plus premium and interest. After the
INSURANCE

Co. institution of the action, but before pleading, the appel-
lant company paid the respondent company a sum of
$159,750 in virtue of a special agreement between the par-
ties, thus leaving in issue the sum of $17,572.50, such
amount representing an 11 per cent. premium of exchange
of United States funds over Canadian funds which the
respondent company claimed to be entitled to receive in
addition to the amount paid by the appellant company.
The trial judge maintained the respondent company's
action for $330 only; but the appellate court maintained
it for the full amount claimed.

L. A. Forsyth K.C. and Hazen Hansard K.C. for the
appellant.

Aimg Geoffrion K.C. and F. J. Laverty K.C. for the
respondent.

The judgment of the Court was delivered by

RAND J.-This action was brought on bonds, the cove-
nant in which was in the following terms:

Gatineau Power Company (hereinafter called the "Company"), for
value received hereby promises to pay to the bearer hereof * * * on
the first day of June, 1956 * * * dollars in gold coin of the Dominion
of Canada of or equal to the June 1, 1926 standard of weight and fineness
at the office or agency of the Company, at the holder's option, either in
the city of Montreal, province of Quebec, or in the city of Toronto,
province of Ontario, or, at the holder's option, in gold coin of the United
States of America, of or equal to the June 1, 1926, standard of weight and
fineness at the office or agency of the Company, at the holder's option,
either in the Borough of Manhattan, city and state of New York, or in
the city of Boston, Commonweath of Massachusetts, and to pay interest
thereon from June 1, 1926, until fully paid, at any one of said places, at
the holder's option, in like gold coin as aforesaid at the rate of five per
cent (5%) per annum semi-annually on the first days of December and
June in each year, but only upon presentation and surrender of the respec-
tive coupons hereto attached as they severally become due.

They were of a series due in 1956 and were subject to
redemption on any interest date prior to maturity at the
election of the company. The redemption price was to be
the principal plus a premium of four per cent. The com-
pany elected to redeem as of June 1st, 1939. In case of
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redemption, upon funds being provided by the company to 1945
the trustee, the bonds were to cease to bear interest; and GATNEAU

they were to be surrendered upon payment. On the day POWER CO.

fixed, the company had made provision for funds of appro- CROWN Luz
INSURANCEpriate currencies in the four cities mentioned. On that Co.

day, the premium on American funds was 13/64ths of one Rad J
per cent. The respondent presented its bonds at New -

York on September 20th, when the premium was officially
at eleven per cent., but the company declined to pay their
face value ih American funds. Some time later it proposed
to pay such sum in American funds as then represented
the amount of Canadian currency payable as of June
1st, i.e. on the exchange rate of 13/64ths of one per cent.,
or the sum of $917.09 in American funds on each thousand
-dollar bond. An offer of $22.04 in American funds, calcu-
lated on the same basis, was made on the interest coupon
for $25 due June 1st, 1939. These offers the respondent
declined to accept and this action was brought in Quebec.

Two contentions are made by the appellant. It is said
first that the clause dealing with the several currencies and
places contemplated primarily a Canadian currency and
place of payment at Montreal; secondarily, an option in
the holder to receive payment in American funds at either
New York or Boston but limited in time to the precise day
named for redemption. The second point was that, assum-
ing the option continued after the maturity date, never-
theless, for the purposes of judgment in Canadian currency,
the date as of which the conversion rate must be deter-
mined was the date of maturity, June 1st, 1939.

It would, I think, be rather astonishing to purchasers to
be told that the privilege of receiving payment in two cur-
rencies and at four places of payment, obviously provided in
the bonds as an inducement to their sale, was one that
was strictly limited to the day of maturity of both interest
and principal. There is in the clause no such express limi-
tation and to imply one would be to adopt a construction,
having regard to the continuing debt, utterly at variance
with the plain and ordinary meaning of the language.
Nor is there anything in the circumstance that payment
is to be made on redemption or at maturity upon sur-
render of the bonds that gives support to, much less re-
,quires, such an implication.

38343-5
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1945 The appellant's position is in fact vitiated by a fallacy
GATINEAU a.t the bottom: it assumes the word "option" to have the

POWE Co. technical signification it carries in, say, an "option" to*V..
CRowN LiE purchase. It is treated as an incidental or collateral privi-

INSURANCE
Co. lege of which time is a condition. One day's delay in pre-

Rand J. senting an interest coupon at either Boston or New York
- would render it payable only at Montreal in Canadian

funds: such a consequence, in the absence of language
compelling it, needs but to be mentioned to be rejected.
The word is not used in any such sense. It is used, in
relation to an alternative mode of payment, to put the
choice in the holder of the bonds rather than in the debtor.
So interpreted, the provisions of the bonds and of the trust
indenture are not only consistent but free from commercial
absurdity.

The second ground is that the date of conversion into
Canadian funds is the date of the maturity of the obliga-
tions and that this was on June 1st, 1939. In the appli-
cation of the authorities relied on, this date of maturity
is confused with the date of a breach. In the ordinary
case of a debt payable at a certain time, the date of pay-
ment becomes, in case of non-payment, the date of the
breach or default; but here the obligation to redeem had,
as a concurrent condition, the surrender of the bonds. 'The
obligation of the company, under the bonds, was not only
to be ready and willing to pay the debt on the day fixed
but to maintain that readiness until the debt was dis-
charged. On the other hand, there was no duty upon the
holder to present the bonds for surrender on any particu-
lar day. There was consequently no default by the respon-
dent through failure to act until September 20th. Nor was
there any default on the part of the company until that
day, when payment according to the tenor of the bonds
was refused. It is on the cause of action arising from that
refusal that this proceeding is brought.

In such a case, the rule laid down in The Custodian v.
Blucher (1) and in S.S. Celia v. S.S. Volturno (2), is that
conversion into the currency of the forum is to be made
as of the date of the breach and that rule was followed in

(2) [1921] 2 A.C. 544, at 528.
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the Court of King's Bench. But even if we were to take 1945

the date of judgment as controlling, the amount recover- GATNEAU

able would be the same. POWER CO.
V.

The appeal should be dismissed with costs. cROWN LIFE

Co.
Appeal dismissed with costs. Rand J.

Solicitors for the appellant: Montgomery, McMichael,
Common, Howard, Forsyth & Ker.

Solicitors for the respondent: Laverty, Hale & Laverty.

S.S. RICHELIEU AND HER OWNERS 1945
1APPELLANTS;

(DEFENDANTS) ...................... f *May 14, 15
16

AND *June 20

LA CIE DE NAVIGATION SAGUENAY
ET LAC ST-JEAN LIMITIRE AND RESPONDENTS.
OTHERS (PLAINTIFFS) .

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA, QUEBEC

ADMIRALTY DISTRICT

Shipping-Collision-Ship channel divided in two branches-One ship
going up and the other down stream-Whether one or both ships at
fault-Confusion created by successive blasts given by both-Required
signals to be given from a sufficient distance and within a sufficient
time to allow ships to proceed safely-Danger arising from mis-
understood signals-Absence of proper look-out.

The action brought by the respondents, owners of the S.S. Roberval, her
master and members of the crew and owners of her cargo on board,
and the counter-claim by the appellants, the S.S. Richelieu and her
owners, arose out of a collision between the two ships in the river
St. Lawrence, near Three Rivers. In the vicinity of that city, the
regular ship channel divides into two branches, one practically paral-
lel to the other. The Roberval was proceeding down stream and
was following the north branch, while the Richelieu was coming up-
stream, below a buoy in the ship channel east of the junction of
the two branches. The Richelieu intended to proceed by the south
branch and, seeing the Roberval, gave two short blasts of its whistle
to indicate that it was directing its course to port, and in fact ported.
Those on the Roberval say that they heard only one blast, which
would indicate that the Richelieu was directing its course to star-
board. Those on the Richelieu, not hearing any immediate answer
from the Roberval, stopped their engines. Immediately thereafter,

PRESENT: Rinfret CJ. and Kerwin, Hudson, Taschereau and Rand JJ.
38343-51
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1945 the Roberval answered with one blast and thereupon the Richelieu's
engines were ordered full speed astern and three blasts of its whistle

"RICH Tm ," were given. The collision occurred almost immediately: the stem of
AND HER the Richelieu came in contact with the port side of the Roberval,
OWNERs the Richelieu being practically stopped at the time of the impact.

V. The trial judge, holding that the Richelieu alone was to blame for the

NAVIGATION collision, maintained the action and dismissed the counter-claim.
SAGUENAY ET Held, per The Chief Justice and Hudson and Taschereau JJ,, that,
LAC ST-JEAN according to the facts of the case, both ships were to blame, that the

LimiTis responsibility should thus be apportioned and that the judgment
AND OTHERS appealed from should be modified accordingly. Kerwin and Rand

JJ. were of the opinion that the respondents' action ought to be
dismissed in toto and the counter-claim allowed.

Per the Chief Justice and Hudson and Taschereau JJ.-When two ships
are about to meet, the required signals have to be given from a
sufficient distance -and within a sufficient time to allow the respec-
tive crews to take the necessary steps to avoid any peril which may
arise as the result of misunderstood signals. The Richelieu was late
in signalling her intention as to which channel she would follow, and,
under similar circumstances, ordinary prudent seamen would not have
waited as long as she did to indicate the route she was to follow.
At the time of the first blast given by the Richelieu, the distance
between the two ships, half a mile, was too short, the blasts were
given too late and the officers of the crews did not have the neces-
sary time to avoid the peril created by the emergency resulting from
the misunderstanding. The errors of the Roberval, in trying to pass
port and her failure to stop her engines in proper time when the
danger was imminent, contributed to two-thirds of the accident, and
the Richelieu should bear one-third of the responsibility for her
delay in giving the necessary signals.

Per Kerwin and Rand JJ.-The Richelieu has acted properly at all times.
The signals given by her were proper because the ship was taking a
course "authorized by the Rules," and they were not given too late;
she also acted properly, and not too late, in stopping its engines when
hearing no reply to its signal and then in reversing its engines when
it did hear the one blast from the Roberval. The cause of the colli-
sion was the absence of a proper lookout by those on the Roberval.
If they had kept a proper lookout, they would have heard the Riche-
lieu's two blasts, and, even then, the collision might have been
avoided if the Captain of the Roberval, seeing what the Richelieu
was actually doing, had altered'his course to port and had slowed his
engines.

APPEAL from the judgment of the Exchequer Court of
Canada, Quebec Admiralty District, Cannon, J., maintain-
ing the respondents' action and dismissing the appellants'
counter-claim, arising out of a collision between the S.S.
Richelieu and the S.S. Roberval owned by the respondent
company.

R. C. Holden K.C. for the appellants.

A. Pouliot K.C. and William Morin K.C. for the respon-
dents.
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The judgment of the Chief Justice and of Hudson and 1945

Taschereau JJ. was delivered by
"RICHELIEU"

TASCHEREAU J.-On the 29th of August, 1942, the S.S. AND HER
OWNERS

Roberval, owned by La Cie de Navigation Saguenay et V.
Lac St-Jean Lt6e, and the S.S. Richelieu, property of the CMVim
Canada Steamship Lines Ltd., collided opposite the city SAGUENAY ET

of Three Rivers, in the St. Lawrence river, and as a result LIITI

of this collision the S.S. Roberval sank. AND OTHERS

In the Admiralty Court, Mr. Justice Lucien Cannon Taschereau J.
found that the S.S. Richelieu was to blame for this accident -

and he therefore maintained the action of the S.S. Roberval,
and of the other plaintiffs and dismissed the counter-claim
of the S.S. Richelieu with costs.

The evidence adduced by both parties is contradictory,
and there are very few points on which the respective crews
of the two ships agree. However, there are certain facts
which cannot be challenged, and which may help to deter-
mine to whom shall attach the responsibility for this
collision.

The S.S. Roberval which was on her regular voyage
between Montreal and Chicoutimi, via Quebec city, was a
small ship having a gross tonnage of 348*20, and a regis-
tered tonnage of 184-16. Her normal speed was approxi-
mately seven knots per hour through the water. On the
rclevant date, a few minutes after 11 p.m., the S.S. Roberval
was steaming down the north channel opposite the city of
Three Rivers following the St. Maurice course, steering on
the lights of the Three Rivers Range astern of her. This
north channel is practically parallel to the south channel,
and both join in the vicinity of black gas buoy 49-C.

The S.S. Richelieu was proceeding up the main channel
at fourteen knots an hour, on the Cap de la Madeleine
upper course, steering on the lights of the Cap de la Made-
leine lower Range, and she was returning from her weekly
cruise to the Saguenay river.

At that time, the weather was clear and calm, with a
light breeze blowing from the northeast, and the cur-
rent was running down the channel at a speed of approxi-
mately two knots per hour. When the two ships, which
were properly manned and equipped, reached a point
600 feet west of buoy 49-C, where both channels meet,
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1945 the stem of S.S. Richelieu came in contact with the port
s.s. side of the S.S. Roberval abreast of her bridge, with the

"RicHELIEU" result already indicated.
AND HER
OWNERS Were it not for the confusion created by the successive

V.
CIE DE blasts given by both ships, this collision would have

NAV^C'^m"N easily been avoided. The S.S. Roberval could have met
LAC ST-JEAN the S.S. Richelieu starboard to starboard, and could have

LIMITAE
AND OTHERS continued her course on the lights of the Cap de la Made-

Taschereau Jleine lower Range.
The appellant company owns a number of ships that

make regular voyages on the St. Lawrence River. Those
which carry the passenger and freight services, between
Quebec and Montreal and vice versa, stop at Three Rivers,
and it is therefore necessary for them to use the north
channel; while the S.S. Richelieu which makes a weekly
cruise to the Saguenay river, does not stop at Three Rivers,
and passes through the south channel.

On the night in question, it was the intention of the
Captain of the S.S. Richelieu to follow this latter course,
but the S.S. Roberval was not and could not be aware of
this fact. It rested therefore upon the S.S. Richelieu to
signal with two short blasts that she would proceed on
the south channel, to meet starboard to starboard, leaving
the channel wide open for the S.S. Roberval.

All the members of the crew of the S.S. Richelieu who
were heard as witnesses, testified that this was done, and
that less than thirty seconds after having given this two
blast signal, the order was given to stop the engines in view
of the S.S. Roberval's failure to give an answer. A few
seconds later-and on this point the officers of the S.S.
Richelieu are also in agreement-a one blast signal was
heard coming from the S.S. Roberval, indicating that she
would meet port to port instead of starboard to starboard,
as requested by the S.S. Richelieu. In view of this con-
fusion of signals, the S.S. Richelieu gave a three blast sig-
nal, and at the same moment an order was given to put
her engines astern. She was practically stopped at the
time of the impact, one minute later.

With this version of the facts as related by the crew of
the S.S. Richelieu, the Captain and others on board the
S.S. Roberval entirely disagree. It is their contention that
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the first signal given by the S.S. Richelieu, was a one short 1945

blast, and this one blast signal meant that they were to s.s.
meet port to port. In order to do so, and pursuant to the "RIcIHELIEU"

AND HER

agreement, the S.S. Roberval had to proceed in a straight OWNERS

line, directing her course approximately in the direction of CIEDE

buoy 49-C, and even more to the south, in order to pass in NAVIUGATION
SAGUENAY ET

front of the S.S. Richelieu and meet port to port. Some LAC ST-JEAN

members of the crew of the S.S. Roberval also contend AND OTE

that the second signal given by the S.S. Richelieu was not, Taschereau J.
as stated, a three blast signal, but a two short blast signal. T

It is indeed quite extraordinary that such a discrep-
ancy in the evidence should occur and that we should be
confronted with these wide divergencies of opinions. The
learned trial judge, however, has found as a fact that the
S.S. Richelieu gave a first two blast signal, and that after
receiving a one blast signal from the S.S. Roberval, put
her engines astern. These divers opinions expressed by the
respective members of the crew, have not been explained,
although many hypotheses have been suggested. It has
been said that the whistle of the S.S. Richelieu was not
functioning properly, that a sufficient time did not elapse
between the two blasts, or that due to some peculiar atmos-
pheric conditions, some of the blasts of the S.S. Richelieu
were inaudible. But these suggestions seem to be mere
conjectures and no evidence has been adduced to substan-
tiate any of them.

We are left with the mere fact that the S.S. Richelieu
gave originally the proper two blast signal, and that she
conveyed her intention to proceed as she usually does
through the south channel. Unfortunately, these blasts
were picked up differently by the S.S. Roberval, but for this
unfortunate happening, the S.S. Richelieu cannot be
blamed. It was her duty, because she had the choice of
two different channels, to indicate which one she would
follow, and this she did by giving the proper signal and by
inclining to port simultaneously. This last move was
noticed by the officers in the wheelhouse of the S.S.
Roberval, and this fact should have given rise to the sus-
picion that they had misunderstood the signal. When the
counter-signal was given by the S.S. Roberval, the S.S.
Richelieu reversed her engines, which were then stopped,
but then the accident could not be avoided.
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1945 I believe that the S.S. Roberval cannot escape her share
SS of responsibility. Her officers saw the S.S. Richelieu going

"RICHEIEU" slightly to port after the first signal, but nevertheless in-AND HER
OwNEas sisted in directing their ship to starboard, in the direct path

CI D of the on-coming S.S. Richelieu, at full speed, stopping the
NAVIGATION engines only at the moment of the impact. The S.S.
SAGUENAY ET
LAC ST-JEAN Roberval realized or should have realized that there was

LiminTE no agreement between the two ships, and she should haveAND OTHERS

- Jstopped her engines long before she did. For this failure
Taschereau Jto follow the rules of the sea and of good seamanship, she

must bear her share of the responsibility.
But the S.S. Richelieu cannot be absolved of all blame

for this accident. It seems reasonably clear that she was
late in signalling her intention as to which channel she
would follow. Under similar circumstances, I believe that
ordinary prudent seamen would not have waited as long
as she did to indicate the route that she was to follow.
When two ships are about to meet, the required signals
have to be given from a sufficient distance and within a
sufficient time to allow the respective crews to take the
necessary steps to avoid any peril which may arise as the
result of misunderstood signals.

In the present case, and it is also a finding of the trial
judge, the S.S. Richelieu did not signal in due time, and
in order to reach such a conclusion, I base my judgment
not only on the evidence of the members of the respective
crews who have appreciated the distance between the two
ships when the first blast was given, but also on the time
that elapsed between the first signal and the moment of
the impact.

Although Captain Gagnon of the S.S. Roberval says
that the distance between both ships at the time of the
first blast was approximately one mile, Fr6geau, master
on board the same ship, says that it was 1,000 feet. Bernier,
second officer of the S.S. Richelieu, says that it was approxi-
mately 3,000 feet. R. Gagn6, pilot on board the S.S. Riche-
lieu, believes that the distance was 3,000 to 4,000 feet, and
R. Savard, the assistant-pilot of the S.S. Richelieu, testifies
that 2,000 feet only, separated the two ships.

I think that one is justified in saying that the two ships
were about half a mile away when the first blast was given.
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This fact is corroborated by the evidence of the officers 1945
of the S.S. Richelieu who testified in a very precise way, s-s
that the mishap occurred less than one minute and a half "RICHELIEU

AND HER

after the first blast. They all agree that thirty seconds OWNERS

after the original signal was given, the engines of the S.S. CM DE
Richelieu were stopped and put full astern, and that one NAVIGATION

SAGUENAY Er
minute later the collision happened. LAC ST-JEAN

During that time, taking into account the speed at which AND OTHERS
the S.S. Richelieu was proceeding, she covered 1,400 feet, Taschereau J.
and the S.S. Roberval coming in the opposite direction -

covered 1,200 feet, making a total of 2,600 feet, or half a
mile, which was the distance between the two ships at the
time of the first blast.

In my opinion, this distance was too short. It seems
obvious that if the S.S. Richelieu found it necessary to stop
and reverse her engines within thirty seconds after signal-
ling her intention, the blasts were given too late, and the
officers of the crew did not have the necessary time to avoid
the peril created by the emergency resulting from the mis-
understanding.

It follows that both ships are to blame, and that the
responsibility should be apportioned. I believe that the
errors of the S.S. Roberval in trying to pass port to port,
and her failure to stop her engines in proper time when
the danger was imminent, contributed to two-thirds of the
accident, and that the S.S. Richelieu should bear one-third
of the responsibility for her delay in giving the necessary
signals.

The appeal should therefore be allowed and judgment
should be entered condemning the S.S. Richelieu to pay
one-third of the damages suffered by the S.S. Roberval
and the other plaintiffs. The appeal on the counter-claim
should also be allowed and the S.S. Roberval should be
ordered to pay to the S.S. Richelieu two-thirds of the dam-
ages that the latter suffered.

In the lower court, the S.S. Roberval should be entitled
to one-third of her costs and the S.S. Richelieu to two-thirds
of hers. In this Court, the appellants should have two-
thirds of their costs on the main action, and will be entitled
to the same proportion of costs on their appeal on the
counter-claim.
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1945 The judgment of Kerwin and Rand JJ. was delivered by

"R S.E,, KERWIN J.-This is an appeal from a judgment of the
"RICHELIEU'

AND HER District Judge in Admiralty for the Quebec Admiralty
OWNERS District which maintained the action and dismissed the

NAVIGATION counter-claim. The plaintiffs are the owners of the S.S.
CIE DE

SAGUENAY Uy 1oberval, her master and members of her crew, and the
LAC ST-JEAN owners of the cargo on board the Roberval. The defen-

LiMIThE
AND OTHERS diants are the S.S. Richelieu and her owners. The

Kerwin j. action and the counter-claim arise out of a collision between
the two ships in the river St. Lawrence near Three Rivers
at about 11.18 p.m. daylight saving time on August 29th,
1942.

The Roberval was proceeding down stream at its full
speed of seven knots with a current of approximately
two miles per hour. In the vicinity of Three Rivers the
regular ship channel divides into two branches and the
Roberval was following the north branch. The Richelieu
was coming upstream at its full cruising speed of fourteen
knots and was below buoy 49C in the ship channel east of
the junction of the two branches. The Richelieu intended
to proceed by the south branch and, seeing the Roberval,
gave two short blasts of its whistle to indicate that it,
was directing its course to port, and in fact ported.
Those on the Roberval say that they heard only one
blast, which would indicate that the Richelieu was direct-
ing its course to starboard, although those in the wheel-
house of the Roberval noticed the alteration of the
Richelieu's course to port. Those on the Richelieu, not
hearing any immediate answer from the Roberval, stopped
their engines. Immediately thereafter the Roberval
answered with one blast and thereupon the Richelieu's
engines were ordered full speed astern and three blasts of
its whistle were given. The collision occurred almost
immediately.

The trial judge was assisted by nautical assessors but no
mention is made in his judgment as to the views of these
assessors, or either of them, and the only place in the
record, to which we were directed as indicating that the
assessors took any part in the proceedings, was at pages 156,
157. This occurred during the questioning, by the judge,
of L6opold Bernier, the second officer on the Richelieu,
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on the point as to what might have caused those on the 1945

Roberval to hear only one blast of the Richelieu's whistle. s.s.
The trial judge found that two blasts had been given but " ANHEH

that only one was heard. The only suggestion in his judg- OWNERS

ment as to why this should be is the condition of the atmos- CIE DE

phere but it was a calm night with a light breeze blowing sNAGATO

up the river and there appears to be no foundation in the LAC ST-JEAN

record for the suggestion. AND OTHERS

I accept the trial judge's finding that while two blasts Kerwin J.
of its whistle were given by the Richelieu, those on the
Roberval were telling the truth when they said they heard
only one. The inevitable result of this, in my opinion, is
the conclusion that those on the Roberval were not keep-
ing a proper lookout because, if they were, they would
have heard the Richelieu's two blasts. It was contended
by the respondents that no signal should have been given
by the Richelieu and that, although she wanted to take
her usual course up the south branch, she should have
waited until the Roberval had passed in front of her. None
of the international rules of the road require this to be done.
It is quite evident that, if the two ships kept on their
courses, there would be a collision. The Richelieu, there-
fore, ported a little and gave the signal therefor, which in
the terms of Article 28 was proper because the ship was
taking a course "authorized by the Rules". The interpre-
tation of this word "authorized" given by Sir Francis
Jeune in The Uskmoor (1), was approved by the Court of
Appeal in The Anselm (2), and The Aristocrat (3). What
Sir Francis Jeune said was this:-

It has been sought to put a rather narrow interpretation on the
rule. Of course the word "required" is clear enough. There are certain
things required by the rules to be done. The word "authorized" is, how-
ever, very much larger, and I am inclined to think that a large inter-
pretation ought to be given to it, and that it includes any course which,
for the safety of the vessels, good seamanship requires to be taken with
reference to the other vessel then in sight.

As is pointed out in the ninth edition of Marsden's Colli-
sions at Sea at page 429:-

This definition, it may be observed, covers every course which
"good seamanship" requires.

(2) [19071 P. 151.
(1) [1902] P. 250, at 253.

(3) [19081 P. 9.
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1945 The trial judge found the Richelieu entirely to blame
s.s. for the accident for four reasons:-

"RICHELIEU"
AND HER A.-Le S.S. Richelieu a chang6 sa course sans attendre le rdsultat
OWNERS de l'4change des signaux; B.-Les signaux du S.S. Richelieu ont 6t6

V. donn6s trop tard; C.- S.S. Richeleu a persist& dans sa mauvaise ma-CIE DE
NAVIGATION noeuvre, nonobstant le signal donn6 par le S.S. Roberval et sa course

SAGUENAY r rA tribord; D.-Les engins du S.S. Richelieu out 6t6 arrat~s et renvers6s
LAC ST-JEAN trop tard.

LimiTE
AND OTHERS As to the first, the Richelieu acted properly in stopping
Kerwin J. its engines when it did not hear any reply to its signal and

then in reversing its engines when it did hear the one blast
from the Roberval. As to the second, I can find no evi-
dence the Richelieu's signals were given too late and, with
respect, there is nothing in the record from which any
such inference may be drawn. As to the third, I have
already pointed out what was done on the Richelieu and
I can find no justification in the suggestion, if that is
what is meant, as was argued by the respondents, that
the wheel of the Richelieu should have been put to star-
board. It appears to me that the collision would have
been worse, with possible loss of life, if that had been
done. As to the fourth, I am constrained to disagree
with the trial judge that the Richelieu had stopped and
reversed its engines too late.

As to all of these, it is I think impossible to estimate
the precise times that elapsed between the various epi-
sodes, such as the sighting of the Roberval by the Riche-
lieu, the giving of the signals, and the collision. It is
true that only a short time intervened between the first
and the last but whistles are not to be used when ships
are a great distance apart as they might easily be mis-
taken by some other intervening vessels. The truth of
the matter is that the Richelieu acted properly at all
times and the cause of the collision was the absence of
a proper lookout by those on the Roberval. Even then
the collision might have been avoided if the Captain of
the Roberval, seeing what the Richelieu was actually

.doing, had altered his course to port and had slowed his
engines.
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I would maintain the appeal, dismiss the claim and 1945

allow the counter-claim with costs throughout. There 8.S.
may be a reference to the Registrar to fix such damages "RNCHER

as may be established by the appellants. OWNERS

CIE DE
Appeal allowed and judgment appealed NAVIGATION

SAGUENAY ETfrom modified. LAc ST-JEAN
Limid4E

Counter-claim also allowed in part. AND OTHERS

Solicitors for the appellants: Heward, Holden, Hutchi- Kerwin J.

son, Cliff, Meredith & Collins.

Solicitor for the respondents: William Morin.
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*May 29,
(PLAINTIFF IN PRINCIPAL ACTION) 30,31

*June 20
APPELLANT IN PRINCIPAL ACTION;

AND

THE MONTREAL TELEGRAPH COMPANY
(DEFENDANT IN PRINCIPAL ACTION;)

(PLAINTIFF IN ACTION IN WARRANTY.)

RESPONDENT IN PRINCIPAL ACTION;

APPELLANT IN ACTION IN WARRANTY;

AND

THE GREAT NORTH WESTERN TELEGRAPH CO.
OF CANADA

(INTERVENANT IN PRINCIPAL ACTION;)

(DEFENDANT IN ACTION IN WARRANTY.)

RESPONDENT IN ACTION IN WARRANTY.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Taxation-Companies-Tax imposed by provincial statute-Telegraph
company and company working a telegraph system-Agreement
between two telegraph companies-One company operating whole
system of the other for agreed remuneration-Whether liable for tax
-Dismissal of claim for tax against operating company-Action in
warranty by the latter against other company-Such action conse-
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1945 quently dismissed-Defendant in warranty also intervening in the
principal action-Question of the costs of action in warranty as be-

THE KING tween the two telegraph companies.
V.

THE The King, in right of the province of Quebec, claimed from the Mont-
MONTREAL
TELEGRAPH real Telegraph Company (hereinafter called M.T.C.) $38,375.85,
COMPANY representing 'an annual tax of $1,000 for the years 1908-1909 up to

AND 1938-1939, plus interest. This amount was alleged to be due by that
THE GREAT Company under the Corporation Tax Act, which imposed a tax on

NORTH "every telegraph company and every other company working a tele-
WESTERN

TELEGRAPH graph system for the use of the public". By an agreement, dated
Co. August 17, 1881, between the M.T.C. land the Great North Western

OF CANADA Telegraph Company of Canada (hereinafter called G.N.W.T.C.), the
latter Company undertook for a period of ninety-seven years to
work, manage and operate the system of telegraph owned and, before
that date, operated by M.T.C. Under that agreement the
G.N.W.T.C. bound and obliged itself to pay all costs and expenses
of the M.T.C.'s system and to keep the property free and clear from
all liens and encumbrances arising from taxes and assessments. On
the ground that the tax claimed by the appellant was a tax included
in, and covered by, the above conditions of the agreement, the
M.T.C. took an action in warranty against the G.N.W.T.C. to have
the latter condemned to indemnify it against any condemnation
which the Crown might obtain upon its claim. While the G.N.W.T.C.
pleaded to the action in warranty and denied its obligation to indem-
nify the M.T.C. and prayed for the dismissal of the action in warranty,
it, nevertheless, filed an intervention in the main action and prayed
that the latter be dismissed with costs. The trial judge dismissed
the main action and recommended that the appellant pay the defen-
dant's and intervenant's costs; and, on the ground that the action in
warranty was nothing else than the exercise of an action in indemnity
and therefore subordinate to the fate of the principal action, he
dismissed that action with costs against the M.T.C.. The appellate
court affirmed this judgment in the main action and dismissed the
intervention with costs for the reason that the intervenant had, at
the same time, contested the action in warranty and intervened in the
main action, which was held to be inconsistent; the action in war-
ranty was also dismissed with costs against M.T.C., that action being
held to be without legal basis as the principal action had been dis-
missed. The Crown on the main action and the M.T.C. on the
action in warranty appealed to this Court.

Held, affirming the judgments of the Courts below on the principal
action, that the Crown, appellant, cannot maintain its claim against
the M.T.C. for a tax imposed by The Corporation Tax Act. The
statute clearly contemplates, not alone a telegraph company, but a
company doing business in the province and working there a tele-
graph system for the use of the public. The M.T.C. does not come
within such description: that company, by the sole fact it made the
agreement with the G.N.W.T.C. and collects the agreed remunera-
tion, is not doing business in the province.

Held, also, that the M.T.C. cannot be brought within the general clause
of the taxing statute, concerning an ordinary "incorporated company
carrying on any undertaking, trade or business" which is not other-
wise taxed.
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Held, further, in as much as the principal action had been dismissed, 1945
that a decision on the merits of the action in warranty has become
unnecessary and that the M.T.C.'s appeal from the judgment dis- THE KING

V.
missing that action should also be dismissed (Archbald v. de Lisle, THa
25 Can. S.C.R. 1, followed), so that nothing remains between the MONTREAL

parties to that action but a question of costs. TELEGRAPH

Held that, under the circumstances of this case, while the G.N.W.T.C. CoMANy
should not be condemned to pay the costs of the M.T.C. in the THE GREAT
action in warranty, it should at least get none of its own costs of NORTH

that action against the M.T.C.; and the latter's appeal on that action WESTERN
TELEGRAPH

should be allowed to the extent that the judgment of the appellate Co.
court should be modified accordingly. or CANADA

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec, affirming the judg-
ment of the Superior Court, E. M. McDougall J. and dis-
missing an action by the Crown against the Montreal
Telegraph Company for taxes amounting with interest to
$38,375.85; and

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec, affirming the judg-
ment of the Superior Court, E. M. McDougall J. and dis-
missing an action in warranty taken by The Montreal
Telegraph Company against The Great North Western
Telegraph Company of Canada.

The material facts of the case and the question at issue
are stated in the above head-note and in the judgment now
reported.

Aimg Geoffrion K.C. and L. E. Beaulieu K.C. for the
Crown appellant.

Geo. A. Campbell K.C. and John W. Long K.C. for the
respondent in the principal action; and for the appellant
in the action in warranty.

Gustave Monette K.C. and L. C6t6 K.C. for the respon-
dent in action in warranty.

The judgment of the Court was delivered by

THE CHIEF JUSTICE.-His Majesty the King, in right of
the province of Quebec, claimed from the Montreal
Telegraph Company the sum of $38,375.85, with interest
from the 12th of January, 1939, as taxes alleged to be
due by that Company under the Corporation Tax Act
of Quebec, 45 Victoria, ch. 22, statutes of 1882 and

S.C.R.] 671
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1945 amendments (6 Edward VII, ch. 10; 7 Edward VII, ch.
THE KING 13; sections 1345 to 1359 inclusive of R.S.Q. 1909, and

THE ch. 26 of R.S.Q. 1925).
MONTREAL It was contended by the appellant that, under the above
TELEGRAPH
COMPANY statutes and subsequent amendments, there was imposed,

THEADT prior to the year 1908, on all telegraph companies and
NORTH other companies working telegraph systems, an annual

WESTERN
TELEGRAPH tax of $1,000, which remained in force throughout the

Co. years 1908-1909 up to 1938-1939, and for which the re-
spondent was liable, such tax, together with interest for

Rinfret C. J. each of the years from 1908 to 1939, making up the total
claimed by the action.

It was further alleged that the tax in question consti-
tutes a privileged debt, ranking immediately after the costs
of justice, and that, by the resolution adopted on the
27th of June, 1938, the respondent renounced any pre-
scription that may have been applicable to the claim
so made.

By an agreement between the respondent and the Great
North Western Telegraph Co. of Canada, bearing date
of the 17th August, 1881, the latter Company under-
took for a period of ninety-seven years from the 1st of
July, 1881, to work, manage and operate a system of
telegraph owned, and, before that date, operated by the
respondent. One of the conditions and considerations
of the said agreement, so it was alleged, was that the
Great North Western Co. bound and obliged itself
to pay all costs and expenses of operation of the respon-
dent's telegraph system of every description, and to keep
the property free and clear from all liens and encum-
brances arising from taxes and assessments. On the
ground that the tax now claimed by the appellant was
a tax included in the co*sts and expenses agreed to be
paid by the Great North Western Telegraph Co., it was
the respondent's contention that it was entitled to call
upon that Company to indemnify the respondent
against the appellant's claim. Accordingly, the respon-
dent called upon the Great North Western Telegraph
Co. to warrant the respondent against the appellant's
demand. While the Great North Western Telegraph Co.
pleaded to the action in warranty and denied its obliga-
tion to indemnify the respondent and prayed for the dis-
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missal of the action in warranty, it, nevertheless, filed 1945

an intervention in the niain action and prayed that the THE KING

latter be dismissed with costs. HE

In the result, in the Superior Court at Montreal (E. M. MONTREAL
TELEGRAPH

McDougall J.) the main action was dismissed and the COMPANY

respondent and the intervenant were successful in estab- THE GREAT

lishing their defence, the learned trial judge recommend- NORTH
WESTERN

ing, as is usual in such cases, that the appellant pay the TELEGRAPH

respondent's costs and also those of the intervenant. Co.

By judgment, rendered concurrently with that on the R

main action, the learned trial judge considered that it
necessarily followed from the dismissal of the main
action that the action in warranty was left without basis
and could not accordingly be maintained, and it was
dismissed with costs.

In the Court of King's Bench (Appeal Side) the judg-
ment on the main action was affirmed. The interven-
tion was dismissed with costs for the reason that the
intervenant had, at the same time, contested the action in
warranty and intervened in the main action, which was
held to be inconsistent. As for the action in warranty,
it was considered as being nothing else but the exercise
of an action in indemnity, subordinate to the fate of
the principal action, and, as the plaintiff in warranty
was not condemned, the principal action having been
dismissed, the warranty action was held to be without
legal basis, and it was dismissed with costs.

The intervenant does not appeal from the judgment
dismissing its intervention, but both His Majesty the
King, on the main action, and the Montreal Telegraph
Co., on the action in warranty, filed an appeal against
the judgments of the Court of King's Bench (Appeal
Side).

Both the principal action and the action in warranty
were consolidated for purposes of evidence and trial and
both appeals were also consolidated before this Court.

Before discussing the judgments, it is necessary to ana-
lyze the agreement of the 17th of April, 1881, between
the respondent and the Great North Western Telegraph
Co. It recites that the Montreal Telegraph Co. owns
and operates 'lines of telegraph in Canada and in the

38343-6
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1945 United States; that the Great North Western Telegraph
THE KING Co. is willing and has agreed to undertake the working

V. of the lines of the Company at a fixed rate of remunera-THE
10NTREAL tion and upon the terms and conditions hereinafter pro-
TELEGRAPH
COMPANY vided. The fixed rate of remuneration is referred to as

AND an annual guaranteed dividend of eight per cent. uponTHE GREAT
NORTH the capital stock of the Montreal Telegraph Co. of two

WESTERN mii
TELEGRAPH millions of dollars. Upon other conditions mentioned in

Co. the body of 'the agreement, the Great North Western
oF CANADA

F C Co. undertakes for a period of ninety-seven years from
Rinfret C.J. the 1st of July 1881, to work, manage and operate the

system of telegraph owned and heretofore operated by
the Montreal Telegraph Co. This is to be done by means
of its own employees and operators; and the Great North
Western Co. is to conduct the business thereof in all
respects as efficiently as the Company has hitherto oper-
ated the same. The rates and charges for messages are
to be collected in the name of the Montreal Telegraph
Co. according to the tariffs the latter shall establish from
time to time, the whole to be done in such manner as to
perform to the fullest extent all the obligations of the
Montreal Co. towards the public.

The Great. North Western Telegraph Co. is to have
the right to- use and occupy, during the continuance of
the agreement, all the offices, stations, buildings and
property of the Montreal Co., save and except the board
room of the Company at Montreal with the adjacent
secretary's room, and a portion of the vaults for the pur-
pose of preserving and keeping in safe custody the books
and muniments of the Company.

Then it was covenanted and agreed that, upon the requi-
sition of the Great North Western Co., the Montreal Co.
shall, from time to time, change their tariff of fees and
rates in such manner as shall be stated in such requisi-
tion, provided that the Montreal Co. shall not be required
or bound to make such alteration in the said rates as
shall make the transmission of a message of ten words
over the present extent of the lines of the Company in
Canada or any part thereof, cost more than twenty-five
cents, but subject to be adequately increased generally
or locally in the event of any charge or tax being at any
time imposed by any Parliament or local enactment or

[1945
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authority, beyond the amount now payable by the Com- 194)

pany, or in the event of the Great North Western Co. THE ING

being legally compelled to substitute or provide other .E
means than those now in use by poles for carrying their MONTREL

. ..TELEGRAPBA
wires through cities and towns. COMPANY

The Great North Western Co. obliged itself to pay to THE GREAT

the Montreal Co., quarterly, during the continuance of NORTH
WESTERN

the agreement, the sum of $41,250 on the first days of TELEGRAPH

October, January, April and July in each year from out OF Co.
OCANADA

of the proceeds of the operations and use of the Montreal R -frC.J.
Company's lines and property, which proceeds the Great -

North Western Co. warranted should amount to the sum
of $41,250 per quarter, or $165,000 per annum.

The Great North Western Co. also bound and obliged
itself to pay all costs and expenses of operation of.every
description, including municipal taxes and assessments
on property owned by the Montreal Co. and occupied
by the Great North Western Co., and to keep the prop-
erty of the Company free and clear from all liens and
encumbrances arising from taxes and assessments, or from
any act of the Great North Western Co. itself during the
continuance of the agreement.

The Great North Western Co. further agreed and bound
itself at all times, during the continuance of the agree-
ment, faithfully to execute and perform all the con-
tracts, covenants and agreements of the Montreal Co.,
and to save and hold harmless and indemnified the Mont-
real Co. from such covenants, contracts and agreements,
of which it acknowledged to have received communica-
tion.

Then there are provisions that, if the Great North West-
ern Co. fails to make the quarterly payments, the Montreal
Co. shall have the option, in its own discretion, to resume
possession of its lines and property, and the agreement
shall be determined, the Great North Western 'Co. forfeit-
ing and surrendering to the Montreal Co. for its use and
benefit 'all additions and improvements which may have
been made upon the lines and property herein referred to.

By the agreement, all contracts heretofore made by the
Montreal Co. for future deliveries of supplies and material
were assigned to and accepted by the Great North Western

S.C.R.] 675
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1945 Co. which undertook and agreed to carry out the condi-
THE KING tions of such contracts to the entire exoneration and dis-

V.
THE charge of the Company.

MONTREAL Any balance remaining over and above the sum of
TELEGRAPH
COMPANY $165,000 per annum, payable by the Great North Western

AND Co. to the Montreal Co. under the agreement, is to become
THE GREAT

NORTH and remain the property of the Great North Western Co.
WESTERN

TELEGRAPH as a remuneration for the obligations undertaken by it
Co. under the agreement.

OF CANADA
CA We may now consider the statute under which the appel-

Rinfret c.J. lant made his claim against the respondent. It reads as
follows (Ch. 26, R.S.Q., 1925):-

An act to impose taxes upon corporations, companies, partnerships,
associations, firms and persons.

By section 3, of Division 1, it is stated:-

3. In order to provide for the exigencies of the public service, every
one of the following companies, corporations, partnerships, associations,
firms and persons, doing business in this province, in his or its own name
or through an agent, namely:

(1) Every incorporated company carrying on any undertaking,
trade or business therein;

(2) Each of the following companies, whether incorporated or not:

Every telegraph company and every other company working a
telegraph line in the province for the use of the public;

shall, annually, pay 'the several taxes mentioned and specified
in section 5, which taxes are hereby imposed upon each of such
corporations, companies and persons, or upon each such part-
nership, association, firm or agent, respectively.

By force of section 4, subsection (9), of the same Divi-
sion, the words "Doing business in this province" and
"carrying on any undertaking, trade or business therein",
when these expressions relate to an incorporated company,
mean "exercising any of its corporate rights, powers or
objects in the province".

Then, section 5 of the Act is the section which imposes
the annual taxes payable by the corporations, companies,
partnerships, associations, firms, persons and agents men-
tioned and specified in section 3. It includes subdivisions
concerning incorporated companies, banks, insurance com-
panies, loan companies, navigation companies, telegraph
companies, telephone companies, express companies, city

676 [1945



SUPREME COURT OF CANADA

passenger railway or tramway companies, railway com- 1945
panies, sleeping or parlor car companies, trust companies, THE KING
and partnerships, associations, firms, or persons, whose V.
chief office or place of business is outside of Canada, and MoNTREAL

which are not taxed under any other provisions of this Act. COMPAN

As to telegraph companies, the wording is:- THEAD

Every telegraph company and every other company working a tele- WsNOR
graph system for the use of the public, one thousand dollars. TELEGRAPH

Co.
In the Superior Court, Mr. Justice McDougall held that, OF CANADA

during the period with which the Court is here concerned, Rinfret CJ.
the tax was imposed upon a Telegraph Company and every
other Company working a telegraph line for the use of the
public; and that the member of the phrase "working a
telegraph line" cannot be divorced from its context "A
Telegraph Company", as counsel for the appellant con-
tended. He said the tax was imposed not purely upon a
Telegraph Company as such, but upon a Telegraph Com-
pany which "works" a telegraph line. Having so construed
the statute, he further held that, under the agreement of
August 17th, 1881, the respondent in the main action was
not working the telegraph system in question, nor was it
subject to the tax. He stated further that, however need-
ful it, may be to the taxing authority to collect taxes for
the public service, it is none the less true that the tax
payer may only be held liable for the tax when the wording
of the taxing levy imposes the burden upon him. As was
said by Lord Cairns in Partington v. The Attorney Gen-
eral (1):-

* * * if the person sought to be taxed comes within the letter of the
law he must be taxed, however great the hardship may appear to the
judicial mind to be. On the other hand, if the Crown seeking to
recover the tax cannot bring the subject within the letter of the law,
the subject is free, however apparently within the spirit of the law the
case might otherwise appear to be. In other words, if there be admis-
sible in any statute, what is called an equitable construction, certainly
such a construction is not admissible in a taxing statute, where you
can simply adhere to the words of the statute.

(See also Versailles Sweets Ltd. v. Attorney General of
Canada (2)).

Now, the statute clearly contemplates not alone a tele-
graph company, but a company doing business in the

(1) (1869) L.R. 4 H.L. 100, (2) [19241 S.C.R. 466, at 468.
at 122.

38343-7
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1945 province of Quebec, and working a telegraph system for
THE KNG the use of the public.

V. The respondent herein in the principal action neitherTHE
MONTREAL does business in the province, nor works a telegraph
TELEGRAPH
COMPANY system for the use of the public. It does not come

AND within the description of Telegraph Companies uponTHE GREAT
NORTH which the tax is imposed. Therefore, the appellant can-

WESTERN- * *
TELEGRAPH not maintain a claim for that tax against the Montreal

Co. Telegraph Co. The agreement between it and the Great
OF North Western Co. has not the effect of creating of the

'Rirt CC latter Company an agent of the former. In my view,
the agreement in question, to all intents and for the
purposes of working a telegraph system for the use of
the public, places the Great North Western Co. in the
shoes of the Montreal Telegraph Co. I have analyzed the
agreement above and I cannot find in it any provision
which would make it an agency contract. Under it, the
Great North Western Co. works the telegraph system for
its own account, and its only obligations towards the
Montreal Co. is to pay the agreed remuneration of
$165,000 per annum. For the operation thereof, it is in
no way to account to the Montreal Co.. Outside of very
special cases where it is authorized to say a word with regard
to the tariff of rates, the Montreal Co. has no right under
the contract, so long as it is being performed by the Great
North Western Co. within its terms, but to receive the
stipulated remuneration. It cannot be said to be working
the telegraph system, either within the meaning of the
statute or within any possible sense of the word.

This disposes of the main action, because, under such
construction of the statute, so that a telegraph company
may come within it, it must be a telegraph company
working a telegraph system for the use of the public;
and it is not sufficient, as was suggested by counsel for
the appellant, that it be a telegraph company as such
doing business in the province.

Of course, it is essential, for the existence of the tax,
that the Company should be doing business, and I can-
not agree with the suggestion that, by the sole fact the
Montreal Co. made the agreement with the Great North
Western Co. and collects the remuneration therein pro-
vided, it is doing business in the province.
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As a result of the agreement, the Montreal Co. must 1945

be looked upon merely as the owner of the telegraph sys- THE KING

tem which agreed with the Great North Western Co. THE

to put entirely in the hands of the latter the working and MONTREAL
. . TnEGRAPH

operation of the telegraph system, for which it receives CompANY
the remuneration mentioned. That, in my view, is a THEAT
mere ordinary civil contract, exactly similar to that of OR

WESTERN
the owner of a house who leases his property to another TEEGRAPH

person and for which the lessee pays a certain amount to oC
the owner. That, having received the specified remunera- O

tion, the Montreal Co. subsequently distributes the Rinfret C.J.

amount as a dividend among its shareholders, is due
exclusively to the fact that this is a company having
shareholders. The shareholders are the owners and they
get their share of the stipulated remuneration. In the
case of an individual, as he is entitled to the whole of
the remuneration, of course, he keeps it for himself.

So that, in any view suggested by counsel for the appel-
lant, the tax is not due by the respondent in the principal
action, and that action was rightly unanimously dis-
missed by both Courts.

Counsel for the appellant alternatively suggested that,
if the Montreal Co. did not come under the taxing statute
as a telegraph company, it could be reached by the
statute as an ordinary incorporated company carrying
on an undertaking, trade or business, which is not other-
wise taxed and for which a tax is provided of one-tenth
of one per cent. upon the amount of the paid up capital
of the Company.

But, the declaration in the present case is distinctly
a claim for the $1,000 yearly tax imposed upon telegraph
companies working a telegraph system for the use of the
public, and it cannot be extended to cover a claim for a
tax upon an ordinary incorporated company carrying on
any undertaking, trade or business which is not other-
wise specially taxed; not to say anything of the fact
that, in the case of the present Company, the tax would
not be $1,000, but $2,000, and of the further fact that,
as the taxing statute specifies what telegraph companies
are to be taxed, it is extremely doubtful whether it could
be brought within the general clause concerning ordinary
companies.

S.C.R.] 6 79
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1945 Furthermore, there would still be a question whether,
THE JUNG in any event, the Montreal Co., in view of the agreement

T. it made with the Great North Western Co., could be held
MONTREAL to carry on an undertaking, trade or business, which, in
TELEGR LPI .

COMPANY my view, it is not carrying on.

THE EAT It follows, on that point, I find myself in complete
NORTH agreement with both Courts below.

WESTERN
TELEGRAPH I have now to deal with the action in warranty brought

Co. by the Montreal Co. against the Great North Western
F C Co. Both in the Superior Court and in the Court of

Rinfret CJ. King's Bench (Appeal Side) this was dismissed because
it was nothing else but the exercise of an action in indem-
nity and it was, therefore, subordinate to the fate of the
principal action.

There is no doubt that this is a case of simple, or
personal, warranty, where, under article 186 of the Code
of Civil Procedure, the warrantor cannot take up the
defence of the defendant, but can merely intervene and
contest the principal demand, if he thinks proper.

As the object of the present action in warranty was
merely that the respondent in warranty be condemned
to intervene and contest the principal demand and to
cause such demand to cease and terminate, and to fully
protect and defend the appellant in warranty therein,
and that, in any event, the respondent in warranty be
condemned to warrant and indemnify the appellant in
warranty against any condemnation which might be ren-
dered against it as a result of the principal action, and to
pay the amount of any such condemnation to the com-
plete exoneration and discharge of the appellant in war-
ranty; and as both these demands of the appellant in
warranty have ceased to have any object since the re-
spondent in warranty did intervene as prayed for and the
principal demand has been dismissed, with the result
that the appellant in warranty now has no condemna-
tion against it, nor any amount to pay as a result of it
and there is, therefore, no occasion for the respondent in
warranty to either warrant or indemnify the appellant in
warranty, there really remains, between the two parties
in the action in warranty, nothing but a question of costs.
The substantive point whether, in view of the agreement
between them, the Great North Western Co. might have
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been obliged to indemnify the Montreal Co. in case the 1945
appellant in the main action had succeeded against it, THE ING
has now disappeared, and upon that issue, in accordance THu

with the jurisprudence of this Court and following the MoNREAL

rule laid down by the Privy Council, it has become a COMPANY

mere academic question, in respect of which we should AND
THE GREAT

not entertain an appeal. NORTH
WESTERNThe Montreal Telegraph Co. has no claim against the TELEGRANH

Great North Western Co. for its costs in the principal OF CANADA
action, since His Majesty the King is condemned to pay R

those costs; and, moreover, the result, in the main Rinfret C.J.

appeal, is to the effect that the principal action was
wrongly brought, and even if the Great North Western
Co. is the warrantor of the Montreal Co., it could not be
held in an action which was erroneously introduced
against its warrantee.

The jurisprudence of this Court on such a point has
been established as early as the year 1895 in the well-
known case of Archbald v. de Lisle (1). In that case it
was held that, in circumstances such as the present one
where the principal action has been dismissed, the action
in warranty consequently fails whether the defendant
in warranty was warrantor or not. It was said that if
it was not warrantor, cadit qucestio, and, if it was, it could
only be of condemnations that might have been given
against the warrantee and not of all false accusations or
unfounded complaints that the warrantee might be sub-
ject to. It is not the fault of the respondent in warranty
if an unfounded action has been taken against its war-
rantee. It is likewise not its fault if the warrantee did
not get the costs of the action in warranty included in
the judgment of dismissal of the action against the prin-
cipal plaintiff. In France, the Cour de Cassation has
invariably decided that when once the principal action
is dismissed there is no longer any grounds for warranty,
but the same Court also decided that the plaintiff in the
principal demand who fails may be condemned to the
costs of the action in warranty on the sole ground that
such action was caused by the principal demand and
without the Court having to appreciate the merits of

(1) (1895) 25 Can. S.C.R. 1.
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1945 the action in warranty. (Sirey, 68, 1, 217; 68, 1, 41;
THE KIN 67, 1, 109).

V.
THE In the Archbald, case (1), no costs of the action in war-

ToEEAH ranty were asked against the principal plaintiff. In the
coMPANY province of Quebec, the principal action having been dis-

AND
THE GREAT missed, the action in warranty is also dismissed, but it

T may be with costs against the plaintiff in warranty. (Peck
TELEGRAPH V. Harris (2); Lyman v. Peck (3)). In the case of Aylwin

Co.
OF CANADA V. Judah (4), the Court having dismissed the principal

Rinfret cJ. action, held on the action in real warranty that the Court
- could not consequently adjudicate upon it, and ordered

the costs thereof to be paid by the plaintiff in the prin-
cipal action.

It is clear that a decision on the merits of the action
in warranty has become unnecessary, and, following the
decision of this Court in Archbald v. de Lisle (1), there
seems to be no other course open to us but to dismiss
the appeal on the action in warranty.

There is, however, a special feature in this case which
was not present in the Archbald case (1). In the latter,
some other parties had intervened to support the case
of the plaintiffs in the principal demand as they were joint
owners; and it was held that the intervenants, having
espoused the cause of the plaintiffs, they must bear the
consequences of the defeat of the action, and, the principal
appeal having been dismissed, the appeal on the interven-
tion for the purpose of supporting the principal appeal
should likewise be dismissed with costs distraits to the
attorneys of the respondents in that appeal.

In the present case the situation is different. The re-
spondent in warranty filed a plea contesting its obligation
to warrant the appellant in warranty and, notwithstanding
the stand so taken by it, the respondent in warranty filed
an intervention, as prayed for in the action in warranty,
and for the purpose of contesting the principal demand.
I would not say that, on account of that stand, the inter-
venant was ill-advised to file the intervention. It was
really carrying out what the appellant in warranty had
asked him to do. In a sense, if not strictly speaking, it

(1) (1895) 25 Can. S.C.R. 1.
(2) (1862) 6 L.CJ. 206.

(3) (1862) 6 L.CJ. 214.
(4) (1857) 7 L.C.R. 128.
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was a confession of judgment-a compliance with the con- 1945

clusions of the action in warranty. It rendered the whole THE KING

dispute on the action in warranty unnecessary, since the V.
respondent in warranty immediately complied with the MONTREAL

TELEGRAPHprayer in that action. COMPANY
Moreover, it cannot be said that the action in warranty AND

THE GREAT
was altogether useless, since it had the effect of bringing NORTH
into the litigation the Great North Western Co., which, TEERSTEAP

if only sued in warranty subsequently, might have pleaded Co.
against that action that, if the Montreal Co. had been OP CANADA

condemned in the principal action, it was due to the fact Rinfret Cl.
that it had not properly defended itself.

There is no denying the fact that, if the respondent in
warranty had contented itself with intervening in the
principal demand, as it has done, and if it had not filed a
contestation of the action in warranty, not only would it
have avoided this useless litigation, but it would not have
put the appellant in warranty to the costs. which it has
had to incur.

In the circumstances, I think the situation is a special
one. It was not obligatory for the respondent in warranty
to file a defence in the action in warranty just because it
wanted to raise the question whether, in the premises, it
was or not a warrantor. In the first place, I think it had
to take.one stand or the other; it could not, at the same
time, pretend that it was under no obligation to warrant
and, having taken that stand, act as a warrantor in filing
its intervention. Moreover, if it had decided to intervene,
it was a simple matter for it to do so in such terms that
would reserve, as between it and the Montreal Co., its
right to contend that it was under no obligation to indem-
nify the Montreal Co. in any event. It would then have
meant that the Great North Western Co. was taking steps
to have the principal action dismissed in any event and
reserve its right to dispute its obligation to indemnify
subsequently as regards the Montreal Co., if it had been
condemned.

It seems to me that that is a good reason for holding
that while the Great North Western Co. should not be
condemned to pay the costs of the Montreal Co. in the
action in warranty, it should at least get none of its own
costs of the said action against the Montreal Co. The
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1945 appeal on the action in warranty should therefore be al-
THE KNG lowed to this extent, that is to say, that the judgment of

TV. the Court of King's Bench (Appeal Side) should be modi-
MONTREAL fied so that the Montreal Telegraph Co. will have no costs
TELEGRAPH
CoMPANY to pay to the Great North Western Co.

AND
THE GREAT For all these reasons, the appeal on the principal de-
WoTR mand should be dismissed with costs, and the appeal on

TELEGRAPH the action in warranty should be allowed and the judg-
Co.

OF CANADA ment modified as above stated. I think the course which

Rinfret CJ. I take in the matter of the action in warranty is justified
- by what was said by Sir Elziar Taschereau, delivering the

judgment of the Court in Archbald v. de Lisle (1) and,
as the appellant in warranty achieves a substantial success,
its appeal should be allowed with costs of the appeal in
warranty both here and in the Court of King's Bench
(Appeal Side).

Appeal in principal action dismissed with costs.

Appeal in action in warranty allowed with costs.

Solicitors for His Majesty the King: Genest, Champeau
& Guertin.

Solicitors for The Montreal Telegraph Company: Harold,
Long & Puddicombe.

Solicitors for The Great North Western Telegraph Com-
pany of Canada: Harwood & O6td. -

(1) (1895) 25 Can. S.C.R. 1.
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LA CONGRRGATION DU TRtS SAINT APPELLANT;

RRDEMPTEUR (DEFENDANT).........

AND

THE SCHOOL TRUSTEES FOR THE
MUNICIPALITY OF THE TOWN RESPONDENTS.

OF AYLMER (PLAINTIFFS) ........

School law-Assessment and taxation-Building of a dissentient school- 1944
Borrowing of moneys by trustees- Bonds or debentures issued-Reso-
lution adopted by Trustees under section 244 of the Education Act- *Nov.8,9,10
Stipulating that a special tax "shall be levied annually"-Whether 1945
wording of resolution sufficient to create a tax-Whether reso-
lution otherwise legal and regular-Privilege on immovable for school *Mar. 23
assessment-Property owned by dissentient when taxed and later sold *Apr. 24,25

26to a Roman Catholic-Scope of the tax exemption granted to religious *June 22
corporations under sections 251 (8) and 424-Issue of bonds or deben-
tures authorized under section 946-Whether both the bonds or deben-
tures and the resolution providing for their issue are validated thereby
-The Education Act, R.S.Q., 1925, c. 188, now R.S.Q., 1941, c. 59.

The respondents trustees, in 1925, passed a resolution to borrow a sum
of $25,000 through an issue of bonds or debentures payable in thirty
years, the purpose of the loan being the rebuilding of a school
recently destroyed by fire. The resolution stipulated inter alia that
"to provide for the annual interest and sinking fund of these deben-
tures, a special tax * * * shall be levied annually upon all taxable
property on the collection roll of the school trustees of this munici-
pality at present in force * * * and on any other taxable property
that may come under the control of the said school trustees during
the term of these debentures; and all lands subject to the said tax
now entered on the said roll * * * shall be bound and liable for the
special tax, until the full and final payment and discharge of the
said debt." At the time the resolution was adopted, the property,
on which it is claimed special taxes are due, belonged to one Wright,
a dissentient, subject to the jurisdiction of the respondents. In 1937,
the property was sold to the appellant, a Roman Catholic institution,
exempt from the payment of school assessments by force of sections
251 (3) and 424 of the Education Act. In 1938, 1939 and 1940, the
respondents trustees passed resolutions by which the appellant's
property was assessed at $51.91, $52.09 and $904.47, the increase in
the last assessment being the result of improvements and the con-
struction of buildings for an amount exceeding $500,000. In 1941, the
respondents brought against the appellant an hypothecary action for
$1,016, respresenting the above mentioned assessments and interest.
The Superior Court dismissed the action; but the appellate court
reversed that judgment and maintained the action as brought.

*PRESENT.-Rinfret C.J. and Hudson, Taschereau, Rand and Estey JJ.
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1945 On the appeal before this Court:

LA CONGR- The Chief Justice and Taschereau J. were of the opinion that the appeal
GATION DU should be allowed in full, Hudson and Estey JJ. were of the opinion

R Q SANT that the appeal should be dismissed and Rand J. was of the opinion

v. that the respondents trustees were entitled to succeed, in part, in
THE SCHOOL their action. As a result, it was

TRUSTEES
FOR THE Held that the appeal should be allowed in part and the judgment of

TOWN OF the appellate court be modified so that the amount of the taxes
AYLMER awarded to the respondents be reduced to accord with the value of

the property as it appeared on the valuation and collection rolls in
force in 1925.

Per The Chief Justice: The respondents' action is an hypothecary action,
i.e. an action to enforce an alleged hypothee or privilege, and they
have failed to show that the resolution of 1925, nearly all of its
clauses being illegal and ultra vires, was effective for the purpose of
creating a privilege upon the immovable property then owned by
Wright, which privilege would have followed the property into the
hands of the appellant.

Per The Chief Justice and Taschereau and Estey JJ: The resolution of
1925 was not passed in conformity with the imperative provisions of
sections 244 (1) of the Education Act. Under that section, "no issue
of bonds may be made * * * unless * * * there be imposed * * *

an annual tax * * *." The resolution does not impose a tax imme-
diately: it only states that a tax shall be imposed each year: "shall
be levied annually." A resolution providing for the imposition of a
tax in the future does not meet the requirements of that section and
is ineffective to operate a valid issue of bonds. The School Com-
missioners of St. Adelphe v. Charest ([1944] S.C.R. 391) followed.

Per Estey J: Such contention would have been available to the appel-
lant, if it had been made before the approval of the resolution by
order in council under section 246, the existence of this approval
distinguishing this case from the above decision. (Section 246 is
further commented below.)

Per Hudson J.: The principle of that decision is not applicable to this
case: in the Charest case, there was no definite imposition but rather a
promise to do so in the future, while, in this case, there was an imme-
diate burden imposed to be satisfied in a definite way; moreover,
there was not in that case an issue and sale of bonds approved by
order in council under section 246.

Per Rand J.: Although, in the resolution, there is no express imposition
and the future tense is used in the expression "shall be levied", the
paragraph providing for the taxation should nevertheless be read to
imply in fact a present imposition sufficient for the purposes of sec-
tion 244. The rule of the Charest case should not be extended
beyond the precise words that were there dealt with.

Per The Chief Justice: The resolution of 1925 declared that the "special
tax * * * shall be levied annually upon all taxable property on the
collection roll * * * at present in force." The appellant's action was
not based upon the collection roll of 1925-1926 and the amounts for
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which the Trustees claimed a privilege result from the collection rolls 1945
of 1938-1939-1940, at a time when the appellant's property was not
taxable. The respondents' claim is therefore contrary to the text LA CONG"-

CATION DlU
of the 1925 resolution. TRks SANT

RigDEMPTEUR
Per The Chief Justice: The 1925 resolution cannot be reconciled with V.

subsection (3) of section 244. The valuation of the property having THE SCHOOL

been fixed once and for all on the collection roll of 1925, it would be TRUSTEES
FOR THE

contrary to the text of the resolution, and therefore illegal, for the TowN OF
secretary-treasurer to assess that property for a different amount in AYLMER
collection rolls prepared by him under instructions given to him by -

subsequent resolutions.-The resolution contains also another ille-
gality: there is no provision, either in the Education Act or in the
Civil Code, which authorizes the creation of a privilege upon future
property.

Per The Chief Justice and Taschereau J.: The privilege for school assess-
ments is not immediately created at the time of the adoption of the
loan resolution, but comes into existence only after the collection roll
comes into force. Per The Chief Justice: Such privilege, at the time
it thus comes into existence, cannot be related back to the date of
the original resolution, at least so far as the privilege or hypothecary
claim is concerned.

Per Hudson J.: The language of the 1925 resolution is clear and definite.
The property therein described was "bound and liable for the special
tax (in each year) until the * * * final payment of the debt." The
levy sought by the present action is merely the maturing of the tax
obligation imposed by the original resolution. The charge operates
from the time the bonds are sold until they are finally paid in full.
The purchasers of the bonds relied on the terms of the resolution
and subsequent purchasers took with implied or express notice of them.
Any withdrawal of property from the taxable area so defined would
throw on the remaining properties a greater burden than was assumed
by the property owners when the resolution was passed and it would
deprive the bond holders of security assured to them when they
bought the bonds. Under the circumstances, the Court would not
be justified in refusing to give effect to the resolution unless com-
pelled to do so by clear and definite mandate.

Per Taschereau J.: There must be necessarily a personal debtor bound to
pay a tax. It cannot be conceived that a tax imposed solely on an
immovable could exist without a person having the legal obligation
to pay it and against whom it could be legally claimed. Personal
liability is from the beginning fastened on the owner of the immov-
able, because he is then under the jurisdiction of the school com-
missioners or trustees and the immovable is taxable because he owns
it. Such personal liability ceased to exist when the owner originally
liable has sold the property "in respect of which" he has been taxed;
the liability is then incumbent on the purchaser, whatever his reli-
gion may be.

Per Estey J.: The school tax is primarily a property tax, but the Edu-
cation Act, when read as a whole, contemplates a personal liability
upon the owner. Therefore there would be a personal liability within
the meaning of the Act upon the appellant.'

41294-1i
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1945 Per Taschereau J.: When a tax is "imposed" by virtue of a loan resolu-
tion under section 244, the immovables subjected to the jurisdiction

LA CONGR- of the Trustees are from that time determined in advance as bound
CATION DlU

Tids SMNT to be later charged with a privilege for the annual tax in consequence
RgDEMPTEUR of the combined effect of the original resolution and of the collection

V. roll duly homologated, and such immovables cannot be withdrawn
THE ScHOoL

TRUSTEES from the payment of the tax notwithstanding the fact that they
FOR THE become the property of another person and even if the latter is

TowN OF entitled to the exemption granted by the Education Act.
AYLMER

- Per Taschereau and Estey JJ.: The religious communities cannot claim
the exemption granted to them by sections 251 (3) and 424, if they
were not owners of the immovable at the time the tax has been
originally imposed.

Per Rand J.: The language of section 244 should be constructed to mean
that an "annual tax",-annual in relation to the years of the terms,
for instance, of a bond issue-, carrying inplicitly the characteristic
of a specific amount in relation to each separate parcel of land is
declared, and that it is en marche to become definitive as a realizable
exaction as each year is reached, and as it is extended on a collection
roll. It is as if the resolution in 1925 were in the words: a tax of
$30 on property "A" is now imposed for the year 1940, and as if it were
repeated in 1940. An annual resolution is passed in advance: it de-
scribes a taxing effect to be attained in future. But the declaration of a
potential tax in a certain amount in respect of each taxable immov-
able for each year during the currency of the obligation, as a
specific imposition, can be made only by reference to the valua-
tion or assessment roll, at the time of the resolution, in force.
When the tax becomes levied in each year as the collection roll is
completed, the time of payment is determined, but whether there
is determined also personal liability for each year's tax, there
is no need to enquire. The resolution, then, fixes as of its date the
amount of the annual levy, the lands to be taxed, and the prop-
erty valuations. Section 391 provides for the homologation of the
collection roll, and after the period for payment has expired the
taxes become a special hypothecary charge upon the property
taxed. Even if that section does not apply to a special assess-
ment, the taxes, upon default of payment, would become a privi-
lege upon the immovables under article 2009 and 2011 of the Civil
Code.

An order in council was passed, in pursuance of section 246 of the
Education Act, stating that the Minister of Municipal Affairs had
reported favourably that the Trustees be authorized to borrow
moneys in conformity with the resolution of 1925, that all the
formalities required by the law had been fulfilled and that accord-
ingly authorization to borrow should be granted. Section 246 enacts
that "every bond or debenture issued in virtue of a resolution (so)
approved * * * shall be valid, and its validity shall not be con-
tested for any reason whatsoever".

Held that, under that section, not only the bond or debenture is vali-
dated, but the resolution providing for their issue must also be
deemed to have been passed in conformity with section 244. The
Chief Justice and Taschereau J. contra.
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Per The Chief Justice and Taschereau J.: The intention of the legis- 1945
lature in enacting section 246 has been to put the validity of the
bonds and debentures beyond all discussion so that the bondholders LA -ONG"-
would have an absolute guarantee of the legality of the bond TRs SAINT
itself, notwithstanding the invalidity or illegality of the proceedings RAIDEMPTEUR

leading to its issue. But the section cannot be invoked in favour V.
THE SCHOOL

of a resolution which would be null and void. Any issue that may TRUSTEEB
arise between the Commissioners or the Trustees and a ratepayer FOR THE
is in no way affected thereby. Otherwise the result would be that TowN OF

the Lieutenant Governor in Council would be made a judge of the AYLMER

validity and legality of all the loan resolutions adopted by the
former and that the courts would be entirely ousted of their juris-
diction in the matter.

Per Hudson J.: The prohibition against the issue of bonds, in section
244 (1), ceased to have any application here once the resolution to
borrow had been approved as being adequate for the purposes of the
section and the bonds certified, as they were, under section 246.
When sold they created a legal obligation. The resolution and
the order in council were duly registered. The purchasers of bonds
were entitled to accept the certificates as conclusive. The appel-
lant itself cannot complain of lack of notice when it bought the
property.

Per Rand J.: The bonds in this case, bearing the requisite certificate
are admittedly valid, but there is created under section 246 more
than a valid debt. The whole object of the section is to conclude
such questions as those in the present case. The purchaser of a bond
is entitled to the security he would have had if every preliminary
or conditional step had been taken in exact accordance with the
provisions of the statute and the purchaser cannot be told later
that the condition essential to that validity did not in fact or
in law exist. The special assessment is for the sole benefit of the
bondholders. They are the beneficiaries of that power to tax and
the sufficiency of the resolution must be deemed concluded not
only in relation to the bond as a debt, but also to the taxation
intended to be appropriated exclusively to the payment of that debt.

Per Estey J.: The language used by the legislature in enacting section
246 is clear and definite and, when read and construed with the
other relevant sections of the Act and particularly section 244, its
meaning is that the approval therein provided for applies to the
validity of the resolution and includes both the validity of the bonds
and the existence of the security.

Comments upon the decision of this Court in Canadian Allis-Chalmers
Limited v. The City of Lachine ([1934] S.C.R. 445).

APPEAL from the judgment of the Court of King's
Bench, Appeal Side, province of Quebec, reversing the
judgment of the Superior Court, Trahan J. (1) and main-
taining the respondents' action.

(1) [19431 R.L. N.S. 186.
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1945 The material facts of the case and the questions in issue
LA CONGR- are stated in the above head-note and in the judgments

CATION DU
TRS SAINT now reported.
RDEMPTEUR

THE SCHOOL Fernand Choquette K.C. and Eugene Marquis K.C. for
TRUSTEES

FOR THE the appellant.
TowN OF
AYLMER

A E John A. Aylen K.C. for the respondents.

THE CHIEF JUSTICE.-This is an hypothecary action,
that is to say, an action to enforce an alleged hypothec
or privilege. It means, therefore, that the respondents
were bound to show that, in the premises, a privilege has
been created upon the immoveable property of the appel-
iant as a charge for the payment of certain special taxes
imposed by the respondents in connection with a loan
by means of an issue of bonds under a resolution adopted
by the respondents on the 19th of August, 1925.

At the time when the resolution was adopted the prop-
erty, on which it is claimed a privilege exists, belonged
to one R. H. Wright, a dissentient, subject to the juris-
diction of the respondents. Later the appellant acquired
the property from Mr. Wright and, at the material dates,
it was the owner in possession of the property in question.
The price of the sale from Wright to the appellant was
$22,925, but, as a result of improvements and the con-

struction of buildings, the total value of the property in
1940 had reached the sum of $500,000.

It is admitted that the appellant is exempt from the
payment of school assessments by force of section 251 of
The Education Act (Chap. 133 of R.S.Q. 1925, as
amended).

The Superior Court dismissed the respondents' action,

but the Court of King's Bench (Appeal Side) reversed

that judgment and maintained the action as brought.

The point at issue is whether the resolution of the 19th

of August, 1925 has immediately affected by privilege
for the amount of the special tax the property then be-
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longing to Wright in such a way that the appellant who 1945
purchased it now holds the property subject to the LACONGR -

alleged privilege. TR SAINT

Some subsidiary points were raised at the argument R.DEMPTEUR

as to the right of the respondents to bring action for the THE SCHOOL
9 TRUSTEES

purposes herein, and also as to whether, if the privilege FOR THE
TowN OFis held to exist, it extends to the improvements and new AYLMER

buildings added by the appellant to the property pur- R
chased from Wright, but, in the view I take of the litiga- W

tion, these subsidiary points are immaterial.

With regard to this last point concerning the improve-
ments and additional buildings, it is sufficient to say that,
a privilege, as clearly stated in article 2017 of the Civil
Code, being only an accessory and subsisting no longer
than the obligation which it secures, necessarily requires
the existence of a third party as debtor of the personal
obligation. In the present case, as it is impossible under
the law that the appellant could be the personal debtor,
it follows 'that Mr. Wright, or his successors, must be the
personal debtor, and it is hardly to be suggested that the
latter's personal debt could have been increased as a con-
sequence of the construction and improvements made
by the appellant.

We have in the record the collection rolls respectively
for the year 1926, immediately following the adoption of
the resolution, and for the years 1938, 1939 and 1940,
upon which the present claim of the respondents is based.
In 1926 all the properties belonging to Wright appeared
on the roll as being valued at about $47,000, and it is
not certain that this valuation includes certain properties
of Wright which he did not sell to the appellant. At
that time the total special tax assessed against Wright
for the year ending on the 30th June, 1926 amounted
only to $69.92, while the tax which is now claimed hypo-
thecarily from the appellant for the years 1938, 1939 and
1940 amounts to $1,016, being $51.91 for the year 1938
and $52.09 for the year 1939, the improvements and con-
structions not having been then made on the property,
and $904.47 for the year 1940, after the improvements
and constructions were made.
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1945 One can only surmise what would be the surprise of
LA CONGRg- Mr. Wright, or of his successors, if the respondents pro-

GATION DlUcee
TsSI ceeded to claim from him or from them, as a personal

RADEMPTEUR obligation, the sum of $904.47, which represents the
THE ScHOOL special tax for 1940. It is not likely that he or they could

TRUSTE" be called upon to pay such a sum; and, if the personal
TowN oF obligation for that sum of $904.47 does not exist against
AYLMER

AYnfR Wright or his heirs, it cannot be pretended that the acces-
Rinfret CJ. sory privilege can exist for that sum on the property of

the appellant as security for a personal obligation which
has no existence. One need only suggest the objection
to show that it repudiates itself.

The present action stands to be decided not on what
the Trustees might have done under The Education Act,
but upon what they have in fact done. This Court is not
called upon to give an opinion upon the relevant sec-
tions of The Education Act, but upon the proceedings
and resolutions that the respondents adopted for the
purpose of the loan. We have only to decide whether
the resolutions which are now before us were effective
for the purpose of creating a privilege on Wright's prop-
erty, which privilege followed the property when it came
into the hands of the appellant. With respect, that is
precisely what appears to have been lost sight of in the
judgment from which the appeal is brought to this Court.

The resolution of the 19th of August, 1925, begins by
stating that the Trustees have decided to petition His
Honour, the Lieutenant Governor of Quebec, to grant to
them authorization to borrow the sum of $25,000, said
amount to be secured by an issue of debentures payable
thirty years from the first day of September, 1925, such
debentures to bear interest at the rate of five per centum
per annum, payable half yearly on the first day of March
and September in each year, and to be of the denomina-
tion of $500 each, there being attached to each debenture
coupons for the amount of each payment of interest and
to be made payable at the Royal Bank of Canada in
Aylmer, Que. Then comes the important clause, which
must be reproduced in full in view of the fact that the
whole contention of the Trustees relied on it:-

To provide for the annual interest and sinking fund of these deben-
tures, a special tax, sufficient for the payment of interest and sinking
fund, as hereinafter provided, shall be levied annually upon all taxable

692 [1945



SUPREME COURT OF CANADA

property on the collection roll of the school trustees of this municipality 1945
at present in force, and on the said school trustees proportion of all tax-
able property belonging to incorporated companies, and on any other tax- CON
able property that may come under the control of the said school trustees TRhS SAINT
during the term of these debentures; and all lands subject to the said RADEMPTEUR
tax now entered on the said rolls, together with the buildings and V.
improvements thereon made or erected or which may be made or erected T ES

thereon during the term of these debentures, shall be bound and liable FOR THE
for the said special (tax, until the full and final payment and discharge TowN or
of the said debt. AYLMER

To provide for the payment of these debentures when due, a sinking Rifret CJ.
fund shall be provided in which shall be deposited each year and shall
remain deposited with accrued interest during the term of these debentures,
an amount of 2A per cent. of the amount of debentures sold.

The first point to be noticed about the above clause is
that, contrary to the imperative provisions of section 244,
subsection (1), of The Education Act, there is not in that
resolution imposed upon the taxable property held for the
payment of the loan an annual tax sufficient for the pay-
ment of the interest each year and at least one per cent.
of the amount of the loan, besides the interest, to create
a sinking-fund for the extinction of the debt. The reso-
lution states:-

A special tax * * * shall be levied annually * * *

The decision with respect to the tax is expressed in the
future. It does not impose a tax immediately; it only
states that a tax shall later be provided for-"shall be levied
annually". That is very clear; the imposition will be made
only each year in the future. Moreover, according to the
text of the resolution, the special tax shall be levied annu-
ally upon the taxable property on the collection roll "at
present in force". Further, the special tax shall be levied
annually not only on the taxable property then under the
jurisdiction of the Trustees, but also
on any other taxable property that may come under the control of the
said school trustees during the term of these debentures * * * until 'the full
and final payment and discharge of the said debt.

Now the present action is not based upon the collection
roll of 1925-1926. The amounts for which the Trustees
claimed a privilege on the appellant's property result from
the collection rolls of 1938-1939-1940. That alone would
be sufficient to declare that the respondent's claim is
irregular and illegal and contrary to the very text of the
resolution of 1925; but the fundamental illegality is evi-
dently that the resolution of 1925 was not adopted in con-
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1945 formity with section 244, subsection (1), of The Education
LA CONGRL- Act. On that point this Court is bound by its own judg-

SAINTg ment in the case of The School Commissioners of St.
RMDEMPTEUR Adelphe v. Charest and Douville (1), where it was decided

V.
THE SCHOOL that a resolution in similar terms, that is to say, providing

TRuSE for the imposition of a tax only in the future, does not
FOR THE
TOWN OF meet the requirements of section 244-and is ineffective to
AYLMER

M operate a valid issue of bonds. That is what the Court
Rinfret CJ. of King's Bench (Appeal Side) of Quebec decided in that

case (2) and which was affirmed in this Court.
The learned counsel for the respondents, notwithstand-

ing his ingenious argument, has not succeeded in convinc-
ing me that any distinction whatever can be made between
the St. Adelphe case (1) and the present case.

But, in addition to this fundamental illegality, the 1925
resolution contains many other illegalities, inter alia:
First, it is impossible to reconcile that resolution with
subsection (3) of section 244. That subsection enacts
that:-

It shall be the duty of the Secretary-Treasurer to make, every year
until the payment of the loan or the redemption of the bonds, a special
collection roll, apportioning, upon the taxable immoveable property liable
for the payment of such loan or such bonds, the amount of the tax
imposed on each one for the payment of the interest and the annual pay-
ment into the sinking-fund.

It has already been pointed out that the resolution
stipulates that the special tax shall be levied annually
upon all taxable property on the collection roll "at present
in force". Incidentally, that appears to me to be the
intention of the law expressed in subsection (1) of sec-
tion 244. But, in such a case, the valuation of the tax-
able property held for the payment of the debentures
being fixed, once and for all, as it appears on the collec-
tion roll of 1925, it would evidently be contrary to the
text of the resolution and, therefore, illegal for the Secre-
tary-Treasurer to make each year a new collection roll
assessing against the taxable immoveable property liable
for the payment of the loan a different amount based
on the collection roll of each of those years. One can
see in the present case the anomalous result of such a
practice. While Mr. Wright's special tax in 1925 amounted
to 869.92, it is now claimed by the respondents, as a result
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of the collection roll of 1940, that Mr. Wright's personal 1945

obligation would amount for that year alone to the extra- LA CONGRE-
GATION DlUordinary sum of $904.47; and, of course, the consequence of TotS SAINT

such a contention is that the privilege now sought to be en- RADEMPTEUR

forced against the appellant's property instead of being only THE SCHOOL

$69.92 is $904.47 for the year 1940. TRUS TEES

It may be that subsection (3) of section 244 is incom- OW ERF

patible with the true construction to be put on subsection -
(1). It is not easy to reconcile subsections (1) and (3) -

of section 244, for, if subsection (1) be interpreted in the
sense that seems to be not only likely but imperative, the
result would be that subsection (3) is merely surplusage
and that, in order to conform with the requirements of
subsection (1) (and incidentally to the clear provision of
the 1925 resolution) the special collection roll could only
be and ought to have been a mere repetition from year
to year until the payment of the loan or the redemption
of the bonds. Instead of that, we have here collection rolls
assessing varying amounts for the years 1938, 1939 and
1940, which are made the bases of the action and which in
each case are different from the amount appearing on the
collection roll of 1926. That is contrary to the provisions
of the 1925 resolution; and, moreover, it shows beyond
doubt that the claim of the respondent is not based on the
resolution of 1925 but is necessarily based on the resolu-
tions of the years 1938, 1939 and 1940.

All that the Secretary-Treasurer of the respondents had
to do in order to obey the instructions contained in the
resolution of 1925 was to repeat each year in the collection
roll prepared by him, against each property liable for the
payment of the loan, the amount fixed in 1925 and based
on the valuation roll of that year. He did not require any
fresh permission or order from the Trustees to act in such
a way. Subsection (3) made it his "duty" without it being
necessary that he should receive new instructions to that
effect.

But such was not 'the method adopted by the respon-
dents. Each of the resolutions adopted by them, and
alleged in the declaration in the present case, on the 6th
December, 1938, the 13th November, 1939, and on the 26th
November, 1940, confirms the interpretation now given to

A
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1945 the resolution of 1925, and which is that no tax was actually
LA CONGRL- imposed in 1925, that the resolution contains only the
GATION DU1

TR B SAINT expression of the intention to impose a tax later, that the
RADEMPTEUR imposition so levied was in fact made only in each year,
THE SCHOOL as appears from the resolutions of 1938, 1939 and 1940,

TRUSTEES and that indeed the Trustees in this case proceeded exactly
FOR THE

TowN OF in the manner referred to by this Court in its judgment in
Aruare the St. Adelphe case (1). In 1925: a declaration of the

RinfretCJ. intention to impose a tax later; and then each subsequent
year a resolution imposing a tax, as is more particularly
evident in the resolutions of 1938, 1939 and 1940. How-
ever, in these later resolutions the Trustees did not limit
themselves to giving instructions to their Secretary-Trea-
surer to prepare a special collection roll in conformity
with the resolution of 1925; they actually imposed a tax
for each year, as is well shown by the text of the resolu-
tions themselves, as follows:-

December 6th, 1938.

That a tax rate of 10 mills on Aylmer property, and 61 mills on South
Hull Township property be and is hereby levied on all property under the
control of the School Trustees, as a general tax for the year 1938-39 and a
special tax rate of I mills be levied on all properties on which we are
entitled to collect for the year 1938-39 and also that a discount of 5 per
cent. be allowed on all current general school taxes paid on or before
January 31st, 1939.

November 13th, 1939.

That a tax rate of 10 mills on the Aylmer property on our collec-
tion roll and a tax rate of 61 mills on our portion of South Hull Town-
ship be and is hereby imposed on all property under our control as a
general school tax and a special tax rate of 14 mills be imposed on our
whole school district for the year 1939-40, also that a discount of 5 per
cent. be allowed on all current general school taxes paid on or before
January 31st, 1940.

November 26th, 1940.

That a tax rate of 10 mills on Town of Aylmer and 61 mills on our
portion of South Hull Township be and is hereby imposed as a general
tax on the property under our control for the year 1940-41 and a special
tax rate of 1i mills be imposed on our whole district for the same year.
Also that a discount of 5 per cent. be allowed on. current general taxes paid
before January 31st, 1941.

There is really no difference in the text of these three
resolutions. In 1938 the Trustees used the word "levy",
while in 1939 and 1940 they used the word "impose". No
doubt the Trustees were of the opinion that the two words
are synonymous, or at all events that they have the same
effect. In section (1) of The Education Act, subsections

(1) [9441 S.C.R. 391.
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(17) and (18), the words "school tax", or "tax", are 1945

defined as meaning "all contributions that may be levied LA coNGRE-
in virtue of this Act", and the words "school assessment" GTo SA r
as meaning "the tax which is levied on the taxable prop- REDEMPTEUR

erty of a school municipality". In the French version of THE SCHOOL

the Act, in subsections (17) and (18) of section (1), the TRUTEES

word "impose is used for the word "levy" in the English TowN OF

version. On the other hand, section 244 uses the word AYLMER

"impos" in French and the word "impose" in English in Rinfret C.J.

subsection (1) as well as in subsection (3). In section
249 the word "impos" in French is inserted as the equiva-
lent of the word "levy" in English; and, if one goes through
the several sections of the Act, it will be seen that the
words "impose" and "levy" are used interchangeably,
as well as the words "tax" and "assessment". It is clear,
therefore, that the respondent Trustees have really, in
each of the years 1938, 1939, and 1940, in order to pro-
vide for the payment of the interest and for the sinking-
fund in each of those years, as provided for in section 244,
imposed or levied a special tax which was only then and
there imposed or levied and which was not imposed or
levied in 1925. That is the only interpretation which
must be given to all those resolutions; that the special
tax for which a privilege is now sought to be enforced
against the appellant by means of the present hypothe-
cary action was actually imposed in 1938, 1939 and 1940.
It is clear that the resolution of 1925 and the three
subsequent resolutions cannot exist concurrently and at
the same time. The evident intention of the three last
resolutions was to complete that of 1925 and that is exactly
what is suggested in the judgment of this Court in the
St. Adelphe case (1). It is only in the three resolutions
of 1938, 1939 and 1940 that the Secretary-Treasurer could
find the authority to prepare the collection rolls which
are made the bases of the present action.

Unfortunately, the illegality of the respondent Trustees'
resolutions does not stop there. The 1925 resolution enacts
that the immovable properties which are to be held for
the payment of the loan are those which appear on the
collection roll then in force; and, while the resolution of
1938 is ambiguous in that it states tha.t

(1) [19441 S.C.R. 391.
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1945 a special tax is levied on all properties on which we are entitled to collect

for the year 1938-39,
LA CONGRE-

OsN , those of November, 1939 and November, 1940, pretendTnts SAINT
REDEMPTEUR tO impose the special tax "on our whole school district for

V.
THE SCHOOL the year 1939-40" and "on our whole district for the same

TRuSTEES year" (i.e., 1940-41). Therefore, the resolutions of 1939-FOR THE
TowN oF 40 make the imposition on all the properties which then
AYLMER

-E formed part of the respondents' school district, and that
Rinfret CJ. is directly opposite to what was done in the resolution of

1925. In that respect it is impossible to reconcile the two
last resolutions with that of 1925. They cannot co-exist
because they are contradictory, and the two last resolu-
tions can be held as valid only if they are envisaged as
having amended the resolution of 1925. Now, the only
authority of the Secretary-Treasurer to prepare the col-
lection rolls for the years 1939-40 and 1940-41, as he has
done, can be found only in the resolutions of 1939-40, which
brings us to the following dilemma: either the 1925 reso-
lution has really been amended, as just stated, and, there-
fore, the respondents have illegally modified the bases of
the collection of taxes providing for the interest and the
sinking-fund of the loan of 1925, or the resolutions of
1939-40 have illegally imposed a personal tax against the
appellant which is exempt from taxation.

In the first case, the procedure adopted by the respon-
dents is contrary to the imperative provisions of sections
242 and 244 of The Education Act, for the resolution of
1925 alone has been adopted with the authorization of the
Provincial Secretary and the approval of the Minister of
Municipal Affairs, Trade and Commerce. It follows that
the Trustees had no authority whatever to modify it.

Or, in the second case, the Trustees, in 1939-40, pro-
ceeded in virtue of the new resolutions which then and
there imposed the special tax, and these two resolutions
are doubly inoperative both from the general point of view
because they had not received the previous authorization
of the Provincial Secretary or the approval of the Lieu-
tenant Governor in Council, or of the Minister of Muni-
cipal Affairs, Trade and Commerce; and, moreover, from
the particular point of view of the appellant because at the
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time the tax was then and there imposed the appellant 1945

was exempt from taxation and no imposition could validly L. CONGRA-
be made against it. ATA DU

Furthermore, the 1925 resolution contains another ille- REDEMPTEUR

gality resulting from the fact that it pretends to impose THE SCHOOL

a special tax * * * on any other taxable property that may come under TRUSTEES
FOR THE

the control of the said school trustees during the term of these deben- TORN OF
tures. AYLMER

There is no provision, either in The Education Act or in the Rinfret C J.

Civil Code of the province of Quebec, which authorizes the
creation of a privilege upon future properties, or proper-
ties that may come in.

The conclusion is that the so-called resolution of 1925
is illegal and ultra vires from beginning to end, and that
is the resolution on which the respondents now pretend to
base their claim against the appellant.

Indeed the respondents press their contention much
further. They would like the Court, notwithstanding all
these illegalities, to regard these illegal and ultra vires
clauses of the resolution as if they did not exist, as if they
had never been inserted therein, and to proceed to apply
the resolution as if it contained only the clauses which
are not tainted with illegality and absence of authority.
That would really be an absolute novelty in the jurispru-
dence of the province of Quebec. All that the Courts would
have to do would be to strike out what is illegal and ultra
vires and to hold the balance of the resolution as being
the true resolution which the respondents adopted and
which they would now have the right to use as the basis
of their hypothecary claim.

The first difficulty which comes to the mind to prevent
the courts from adopting that point of view is that, when
everything that is illegal and ultra vires is withdrawn from
the 1925 resolution, there is nothing left. Moreover, I
would be very much surprised if there could be found in
the Quebec jurisprudence a single case where a resolu-
tion thus tainted with illegality and want of authority.
even only in part, was held to be valid for those parts of it
which were not found illegal and ultra vires.

Then the Trustees adopted the resolution, as is found in
the record, with the conditions therein inserted; and it
cannot be assumed that they would have adopted it if
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1945 these conditions had been eliminated therefrom. In addi-
LA Comat- tion to that, they proceeded contrary to the intention

GATION DUn reouto
T^S SAINT expressed in the resolution of 1925, since in 1939-40 they

RgDEMPTEUR ordered their Secretary-Treasurer to prepare a collection
THE SCHOOL roll affecting not only the properties which were under

T,,SEES their jurisdiction in 1925 but equally all those which were
FOR THE

TowN OF under their jurisdiction in 1939 and 1940 ("imposed on our
AYLMER

- whole school district"). I find it absolutely impossible to
Rinfret CJ. admit that such a resolution and such a proceeding can

justify a claim for a tax against the appellant, and still
less an hypothecary action.

The charge, hypothec, or privilege may result only, as
stated in section 249 of The Education Act, from an assess-
ment which specifically designates the immoveable prop-
erty assessed, which fixes the amount of the tax, and which
becomes a special charge only as a result of the failure to
pay within twenty days following the homologation of the
collection roll: and section 249 is the only section to be
found in The Education Act providing for the creation
of a special hypothecary charge upon any property. If it
cannot be found there, it does not exist under The Educa-
tion Act; while, if recourse is had to the Civil Code, the
privilege for school rates exists only in conformity with
article 2011, and in that case the assessment and rates
become privileged only "upon the immoveable specially
assessed", and the provisions of that article are imperative.
They constitute a principle from which the Civil Law has
never departed.

Now, in this case, the conditions required by section 249
of The Education Act have not been followed, and if we
look at the resolutions of 1938, 1939 and 1940, and apply
section 249, then the privilege took effect only twenty days
after the collection roll in each of those years came into
force; or, if we have recourse to article 2011 of the Civil
Code, the property of the appellant was "specially
assessed" only from the moment that these collection rolls
became applicable. Whatever date is chosen, the appel-
lant was then exempt from school tax and any pretended
imposition or levy against it was inoperative.

Of course, as suggested by the learned counsel for the
respondents, it may be that we are confronted here with
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a casus omissus and that neither The Education Act nor 1945

the Civil Code provides for such a case. However, I fail LA CoNG-
to see what benefit the respondents could obtain from that TRSINT
situation, because a hypothec or privilege may be created RtDEMPTEUR

only as a result of a convention, or by the operation of THE SCHOOL

law. Here there was no convention, and, if the law did T"u'""

not forsee the case, no privilege can exist. Therefore, the TOWN OF

whole sub-stratum of the respondents' action is completely AYLMER

absent. Rinfret C.J.

At the re-hearing ordered by this Court, counsel for the
respondents contended that we need no longer be ham-
pered by the illegalities contained in the resolution of
1925, in view of section 246 of The Education Act. That
section enacts that every bond or debenture shall bear the
seal of the Department of Municipal Affairs, Trade and
Commerce and a certificate of the Minister of Municipal
Affairs, Trade and Commerce, or any person specially
authorized by the latter, establishing that the resolution
authorizing the issue of such bond or debenture has been
approved by the Lieutenant Governor in Council, or the
Minister of Municipal Affairs, Trade and Commerce, as the
case may be, and that such bond or debenture is issued in
conformity with such resolution, and that such bond
shall be valid and its validity shall not be contested for any reason what-
soever.

Counsel for the respondents invited the Court to draw
therefrom the conclusion- that as soon as the resolution
was approved, as therein stated, not only the bond or
debenture is validated but equally the resolution providing
for the issue of the bond, and that, although it might have
been illegal before, it became legal as a result of the ap-
proval. I do not recall that such a construction was ever
put on section 246. The intention of the section is simply
to validate the bond or debenture and it cannot be in-
voked in favour of a by-law or a resolution which is illegal,
null or void.

Of course, at the re-hearing, our attention was drawn to
the fact that there is absolutely no evidence in the record
that the bonds issued under the resolution of 1925 bore
the seal of the Department of Municipal Affairs and a
certificate of the Minister of that Department, or of any

41294-2
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1945 person specially authorized by the latter. That alone,
LA CONGB- would be sufficient to dispose of the discussion of the

GATION DU o
T o SANT application of section 246 to the present case.

E. But admitting, for argument's sake, that the bonds or
SCHOOL debentures were impressed with the seal and certificate inTnusTEs

FR THE question, in my view, the present case between the Trustees
ER and one of its alleged ratepayers would in no way be

RinfretcJ. affected thereby. Section 246 is already sufficiently exhor-
bitant of the common law to prevent the courts from
extending its application. That section does not say that
the approval by the Lieutenant Governor in Council or
the Minister of Municipal Affairs, Trade and Commerce,
has the effect of validating the resolution. The words
"valid" and "validity" are used therein only in respect of
the bond or debenture. The intention of the Legislature
clearly appears to have been to put the validity of the
bonds and debentures beyond all discussion so that the
bond holders would have an absolute guarantee of the
legality of the bond itself and so that they would be sure
they need not preoccupy themselves with the validity or
the legality of the proceedings leading to the issue of the
bonds. Indeed it might verily be said that the object of
section 246 was to provide precisely for the case where
the resolution was illegal and to specify that, notwith-
standing the illegality of the resolution, the validity of the
bond would not thereby be affected.

If the sole approval by the Lieutenant Governor in
Council of the loan resolution had the effect of rendering
indisputable the validity of the resolution, it was not neces-
sary to provide specifically for the validity of the bonds
issued as a result of that resolution. Therefore, if the reso-
lution was valid and legal there was no object in declaring
that the bonds themselves would equally be valid and legal;
that followed as a necessary consequence. But it is pre-
cisely in order to provide for the case where the resolution
might be illegal that the Legislature took the opportunity,
to assure the bonds holders, to declare that, notwithstand-
ing the illegal resolution, the bond itself would nevertheless
be valid, providing it bore the seal and certificate men-
tioned in sectiton 246. Otherwise, we would be led to the
absurd consequence that the loan resolutions could never

702 [1945



SUPREME COURT OF CANADA

be attacked before the courts, for they imperatively re- 1945

quire the authorization and approval of the Lieutenant LA CONGRa-

Governor in Council and the Minister of Municipal Affairs, T O D

Trade and Commerce. The result would be that the Lieu- RLDEMPTEUR

tenant Governor in Council would be made a judge of the THE VSCHOOL

validity and legality of all the loan resolutions adopted rn'ETH

by the school commissioners and that the courts would be TowN OF
AYLMER

entirely ousted of their jurisdiction. That question is not -

raised for the first time. It came before Mr. Justice Demers Rinfret CJ.

in the case of Aubertin v. La Corporation du Village du
Boulevard St.-Paul (1) where a municipal by-law,
although it had received the approval of the Lieutenant
Governor, was declared null on account of the failure to
adopt an essential formality.

The same question also came before Mr. Justice Tellier
in the case of Goyer v. La Corporation de la Ville St.-
Lambert (2), where the judgment expressly declares that
the approval given to an illegal by-law by the Lieutenant
Governor in Council has not the effect of making that by-
law valid, nor to legalize its carrying into effect by the
Municipal Council, and that the law, which validates the
bond, may serve as a protection to the bond holder or to
the purchaser in good faith of a municipal debenture, but
it cannot be invoked in favour of a by-law which is null
and void.

No judgment in the province of Quebec can be found to
the contrary effect. But there is much more-our own
judgment in the case of Kuchma v. The Rural Munici-
pality of Tach6 (3). We had to decide a similar case
where a municipal by-law, providing for the closing of a
road, had received the approval of the Minister under
section 473 of the Municipal Act of Manitoba (R.S.M.
1940, ch. 141), and the decision of the Court was:-

Though such a by-law has been approved by the Minister under s.
473 (and notwithstanding that, under s. 473, it "when so approved shall
be valid, binding and conclusive, and its validity shall not thereafter be
questioned in any court"), the Courts have jurisdiction to pass upon its
validity. Section 473 does not authorize the municipality to go beyond
its statutory powers, nor permit it to exercise its powers otherwise than
in the public interest and in good faith.

(1) (1908) Q.R. 33 S.C. 289 (3) [09 451 S.C.R. 234.
(2) (1920) Q.R. 59 S.C. 232.
41294-21
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1945 In that case, Mr. Justice Estey, speaking for the majority
LA cNCi- of the Court (The Chief Justice and Hudson, Taschereau

CATION DU E TT
TRks SAINT and Estey JJ.) said, at p. 239:-

RADEMPTEUR Any other view would enable the municipal corporation, with the

THE SCHOOL approval of the Municipal Commissioner under sec. 473, to enlarge its
TRUSTEES powers beyond the express intention of the legislature and in effect to

FOR THE nullify many sections of the same statute. It has always been the func-
TowN OF tion of the courts to pass upon questions of jurisdiction, good faith and
AYLMER public interest, and legislatures pass this and similar legislation in the

Rinfret Cj. expectation that the. courts will continue to pass upon and determine such
- questions.

That proposition does not appear to me to warrant any
discussion and, moreover, that judgment is binding upon
this Court.

But the learned counsel for the respondent would like us
to go still further. He does not limit his contention to the
proposition that the sole approval by the Lieutenant
Governor in Council has the effect of validating the reso-
lution of 1925; he argues that, since such approval has
been given, the resolution must be held valid not only in
the terms in which it was adopted, but that it should be
read as if it had strictly followed the terms and conditions
of section 244. The result would be that, from the mo-
ment the approval is given, the resolution should be
envisaged as amended so as to contain the very text of
section 244. This, it is needless to say, is carrying the
contention to extreme consequences. Not only would it
have the effect of making the Lieutenant Governor in
Council final judge of the legality of loan resolutions by
school municipalities, but it would give to the Lieutenant
Governor in Council the power to amend the resolution
so as to make it conform to sections 242 and 244. With-
out the slightest hesitation I say that such a proposition
is absolutely untenable and The Education Act itself
demonstrates that it is so. There is at the present time
in The Education Act section 244 (a), which permits the
Minister of Municipal Affairs, Trade and Commerce,
upon the recommendation of the Superintendent, to
amend a loan resolution submitted for his approval. But
that section was added to the Act only on March 11th,
1926 (16 Geo. V, chap. 41), so that it does not apply to the
resolution of the respondents which was adopted in 1925.
Moreover, under this new section 244 (a), in order that the
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Minister of Municipal Affairs, Trade and Commerce, may 1945

modify a loan resolution, it is necessary that there should LA CONGRau-

be first a formal application contained in a subsequent TahINT

resolution of the School Corporation which passed the RDEMPTEUB
V.

original resolution on the recommendation of the Super- THE HOOL

intendent of Public Instruction; and, even on the appli- TRUSTEES
FOR THE

cation of the School Corporation and the recommendation TowN op

of the Superintendent, the amendments brought in by the -

Minister may only be made in certain cases well specified Rinfret c.

in section 244 (a). Here there has been no ulterior appli-
cation on the part of the respondents and no recommenda-
tion of the Superintendent of Public Instruction. Besides
that, the present litigation does not fall within any of the
cases provided for by section 244 (a).

Assuming, therefore, that, in the circumstances, the
approval of the Lieutenant Governor in Council would
lead to the conclusion that the 1925 resolution now has
sufficient value to justify the issue of the bonds, it stands
to reason that it has not been modified or amended as a
consequence of the approval. It remains within the terms
in which it was adopted and must continue to be so read;
and, if those terms do not come within the requirements
of sections 242 and 244 of the Act, conformably to the
jurisprudence to which we have referred, the resolution
must be held incomplete, insufficient and ineffective to im-
pose immediately a special tax, and a fortiori to create a
privilege on the properties of the ratepayers which were
then subject to the jurisdiction of the respondents. For
that reason it would be useless to enter into a discussion
of the jurisprudence which has been cited to us so abund-
antly by counsel for each of the parties in this appeal.

Again, I must repeat that we are not here to decide
what may be considered to be the theory of the law in that
respect. In each case it is not possible to eliminate the
consideration of the text of the resolutions, or by-laws,
which have been adopted. It may be that one may find
cases more or less similar in the different judgments to
which this Court has been referred, but, it is, of course,
necessary to make sure that the text of the resolutions, or
by-laws, is identical with that of the resolutions, or by-
laws, in the other cases which have come before the Courts.
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1945 In the Court of King's Bench (Appeal Side), as well
LA CONGR- as before this Court, great reliance was placed on the

j SN "* dg nt of this Court in Canadian Allis-Chalmers Limi-
RgDEMPTEUR ted v. The City of Lachine (1). But it should be noticed
THE SCHOOL that in that case the text of the by-law provided for an

TRUS TE immediate imposition of the tax. It read:-
TowN oF Une taxe de un et trente-six centibmes de un pour cent est par le
AYLMER pr~sent impos~e et sera prblev6e sur tous les immeubles imposables de la

Rinfret CJ. cit6 de Lachine suivant leur valeur rdelle, telle que port6e au r6le d'&valua-
tion en vigueur dans la -cit6 pour pourvoir pour autant, aux d6penses gin&
rales d'administration de la cit6 pour l'anne courante et i 11'amortisse-
ment de sa dette fond6e * * *

As will be seen, the by-law used the present tense. It
would, therefore, be idle to attempt to decide the present
case by placing reliance on the Allis-Chalmers judgment
(1), since the by-law in that case was not drafted in the
same way as the resolution in the present case.

Moreover, in the Allis-Chalmers case (1) the question
at issue had no relation whatever to the one we are now
discussing. The Allis-Chalmers 'Co. had been exempt

.from taxes for twenty-five years. Its properties were not
taxable for the whole of those twenty-five years. The
by-law of the city of Lachine imposed the taxes therein
mentioned
sur tous les immeubles imposables de la cit6 de Lachine, suivant leur
valeur, rdelle, telle que port6e au r6le d'6valuation en vigueur.

What was discussed in that case, what we had to ask our-
selves, was: Can such a tax, imposed immediately, affect
a property which, on the date of the adoption of the by-
law, had the benefit of exemption, although such exemp-
tion had ceased to exist at the time of the homologation of
the collection roll whereby it was sought to collect the tax
in question? The question was in order because, at the
time of the adoption of the by-law imposing the tax, the
exemption was still in force, although it had ceased to exist
at the time of the preparation of the collection roll. It
seemed decisive in that particular matter, because, under
the by-law of the city of Lachine, the tax was imposed
on the immovable property then taxable and, at the time
the by-law was adopted, the Allis-Chalmers property was
not taxable. It followed that the said property did not
come within the description' of the immovables upon

(1) [,19341 S.C.R. 445.
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which the tax was imposed. The consequence was that 1945

the Allis-Chalmers property not coming within the by- LA CGNURE-
law which imposed the tax, it could not subsequently , SAINT

appear on the collection roll prepared by the Secretary- R DEMPTEUR
V.Treasurer to give effect to the by-law itself. THE SCHOOL

TRUSTEES
From all that has been said, the consequence -is inevit- FOR THE

able that the resolution of the 19th of August, 1925 did 0 OF

not impose a tax nor create a privilege resulting from it RifreCJ.
on the properties then in the possession of Mr. Wright as -

owner. It did not impose a tax because it did not say so
and also because the resolution itself was illegal, null and
void.

That conclusion makes it unnecessary to examine the
question so much disputed in the reasons for judgment of
the Court of King's Bench (Appeal Side), and also at the
hearing before this Court, as to whether, in a matter of this
kind, the privilege granted by law to secure such a tax is
created immediately as a result of the adoption of the reso-
lution or by-law, or, on the contrary, it is brought into
existence only after the collection roll comes into force. On
that point it will be sufficient for me to refer to what has
been said in the judgment in the Allis-Chalmers case (1),
always observing that it is never sufficient to limit one's
self to the construction of the sections of The Education
Act, but that, in the end, the effect of the by-law or reso-
lution depends essentially on the particular text in the
particular proceedings which the School Commissioners
deemed advisable to adopt.

It would not be out of the way, however, to say that
the interpretation given in the Court of King's Bench
(Appeal Side) to what this Court said in the Allis-Chal-
mers judgment (1) differs toto calo from the true mean-
ing of our judgment in that case, as a reference to all that
was said on that subject in the judgment as reported would
abundantly show.

Although, in view of the conclusion at which we arrived
in the Allis-Chalmers case (1), it was unnecessary to decide
the point whether the privilege was immediately created
at the time of the adoption of the loan by-law, or whether
it came into existence only after the collection roll came

(1) [19341 S.C.R. 445
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1945 into force, we clearly expressed our view that the latter
LA CONGRA- was the true effect of the Quebec law; and, that as a matter
GATION DU o at

T DUN of fact, before the coming into force of the collection roll,
RADEMPTEUs not only was there no privilege existing as a result of the
THE SCHOOL original by-law, but there was not even a personal obliga-

TRUSHES tion on the part of the ratepayer who, in accordance with
TowN OF The Education Act, is not called upon to pay anything
AYmLM until within twenty days after the coming into force of the

Ridret CJ. collection roll. Such has always been the jurisprudence
of the province of Quebec, and it is strictly in accordance
with the text of the law and with the notion of a hypothec
or a privilege in the Civil Law of the province. The only
exception one could find in the jurisprudence would be
possibly the case of La Communautg des Soeurs des Saints
Noms de J6sus et Marie v. The Corporation of the Village
of Waterloo (1). To my mind, that case cannot in any
way influence our judgment in the premises. In the
first place, the question in issue there was really
this: When a tax has become a charge on the property,
does the fact that such property is subse'quently sold to a
person or a corporation exempt from taxation have the
result of exempting the purchaser of the property from
the obligation to pay such a tax, either personally or hypo-
thecarily as holder of the property? That was the sole
point involved in the Waterloo case (1) and there the
Court was not called upon to decide at what time the tax
became a charge on the property.

Incidentally, it is only fair to remark that the two by-
laws which the Court had to interpret in the Waterloo
case (1) were not expressed in the future, but consti-
tuted an inmediate imposition of the tax in the present
tense. That case was heard in 1887 and the wording of
those by-laws shows clearly that the form which must be
given to by-laws of that kind was well known even at that
time. No doubt certain expressions of Buchanan J., and
of the Court of King's Bench (Appeal Side), in the Water-
loo case (1) would seem to imply that a tax imposed at
the same time as the adoption of the loan by-law creates
a hypothec on the taxable property and constitutes a charge
upon it from that time. Strictly speaking those expres-

(1) (1887) M.L.R. 4 Q.B. 20.
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sions ought to be taken as obiter dicta, because the courts 1945

in that case, as already mentioned, were not called upon LA CONGR9-

to decide that point. But, if it should be assumed that the GAID

Waterloo case (1) may be considered as having decided RADEMPTEUR

that the privilege is created immediately upon the adop- THE SCHOOL

tion of the resolution imposing the tax, it is unquestion- TRuSTEES
FORl THE

ably the only case in the province of Quebec where that TowN of

point has ever been decided in that sense. The jurispru- AYLMER

dence is all the other way and no other judgment can be Rinfret C.J.

found to that effect, while all the judgments rendered in
that province have always decided the contrary. It is so
much the case that in the present case the Court of King's
Bench (Appeal Side) stated that it had always been of
the opinion that such a point had been definitely settled
in the sense that the privilege was created only as a
result of the collection roll coming into force, because only
then is the amount which the ratepayer must pay specified
and only then is the taxable immovable property specially
charged with the tax in accordance with article 2011 of
the Civil Code. It is sufficient to read the reasons of the
judges of the Court of King's Bench (Appeal Side) to find
that that Court came to a different conclusion only on
account of the erroneous interpretation which it gave to
the judgment of this Court in the Canadian Allis-Chal-
mers case (2), and which led them to a conclusion directly
opposite to what we said in that case. In Les Ecclsias-
tiques du S6minaire de Saint-Sulpice de Montrial v. Mas-
son (3); La Compagnie des terrains Dufresne Limitge v.
Curd et les marguilliers de l'Oeuvre et fabrique de la par-
oisse de Saint-Frangois d'Assise (4); Goulet v. Corporation
de la Paroisse de St.-Gervais (5); Commissaires d'Ecoles
de St.-Adelphe v. Charest et Douville (6), and in the
Canadian Allis-Chalmers case (2) itself, the -Court of
King's Bench (Appeal Side) always laid down the law as
being that the privilege began to exist only from the time
that the collection roll came into force. In the latter case
see particularly what was said by Chief Justice Tellier and
Mr. Justice Rivard. Such was also the opinion of Mr.

(1) (1887) M.L.R. 4 Q.B. 20. (4) (1926) Q.R. 41 K.B. 391.
(2) [19341 S.C.R. 445. (5) (1930) Q.R. 50 K.B. 513.
(3) (1900) Q.R. 10 K.B. 570. (6) Q.R. [19431 K.B. 504.
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1945 Justice Martineau as expressed in his judgment in Les
LA CONGRi- Commissaires d'Ecoles de Saint-Marie-de-Monnoir v.
TI SN DU Auclair (1). More conclusively, as far as this Court is

RgDEMPTEUR concerned, is the judgment rendered by Sir Elz6ar Tasch-
V.

TH!E SCHOOL ereau in the case of La Banque Ville Marie v. Morrison
TRUSTEEs (2)
FOR THE (2):
TowN OF C'est 14, de la part de I'appelante, soutenir que si son achat eit
AYLMER eu lieu, au lendemain mrme de cette r6solution, et dbs avant toute autre

Rinfret CJ. procedure, la garantie de 1'intime se serait 6tendue h cette taxe. Or
cette proposition est erronde. Un immeuble n'est tax6 en pareil cas,
et la corporation n'y a aucun droit, que par la rdpartition qui 6tablit le
privilige, et non seulement son montant. Ou, en d'autres termes, il
n'y a pas de privilge, il n'y a pas de taxes, tant que le rble n'en a
pas fix6 de montant. La corporation n'a pas de cr6ance contre qui que
ce soit, avant la r6partition.

That language is quite clear and leaves no doubt what-
ever on the point we are discussing.

As a final resort, the respondents' counsel contended
that it was not open to the appellant to argue against the
validity of the loan resolution, or its effectiveness in cre-
ating a privilege upon the property of the appellant, be-
cause, in the written admissions, paragraph (5), the ap-
pellant had conceded
that plaintiffs (respondents) took the necessary steps to impose said
taxes if plaintiffs were entitled to do so, and, in particular, that the
resolutions and other proceedings mentioned in paragraphs 2, 3, 6, 7,
8, 9, 10, 11, 12, 13 and 14 of the declaration were enacted and passed
as alleged in said paragraphs.

But it should be noticed that the admission is "were
enacted and passed as alleged in said paragraphs". Para-
graphs 2 and 3 of the declaration refer to the initial reso-
lution of the 19th of August, 1925; the other paragraphs
refer to the three resolutions of December, 1938 and Novem-
ber 1939 and 1940, and also to the collection rolls subse-
quently homologated in conformity with those three reso-
lutions. If we refer to those paragraphs it will be found
that the respondents nowhere in them alleged that the
taxes which are now claimed were imposed by the resolu-
tion of 1925. On the contrary, they allege that they were
imposed only in 1938, 1939 and 1940. The admission of
the appellant must be interpreted as it was made and as
a whole. In that sense the words:
That plaintiffs took the necessary steps to impose said taxes, if plain-
tiffs were entitled to do so

(1) (1.917) 23 R.L. N.S. 485. (2) (1895) 25 Can. S.C.R. 289, at 295.
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can have only one meaning and that is that the appellant 1945
admitted that the respondents had fulfilled the formalities LA CONGI-

required as alleged in the paragraphs of the declaration, CT^ oU

but it cannot be taken to mean that the resolution of 1925 RtDEMPTEUR

had immediately imposed a special tax and that such tax THE Scuoot
was thereupon exigible from Mr. Wright, or that it implied TRUSTEEs

from that moment a privilege on his properties. The TowN OF

resolutions are there and it would not be open to one or AYLMER

the other party to make an admission having the effect Rinfret C.J

of changing the text of them. They must be envisaged
according to their tenor and applied in the sense in which
they were adopted. To act otherwise would be to per-
mit the parties, or their counsel, to make admissions on
the law.

Now, it is a well recognized principle that admissions
of a party can only bear on the facts and that no court
can be bound by admissions on the law which the parties
might pretend to make. (See Demolombe, vol. 30, no.
450; Aubry and Rau, vol. 8, p. 167, sec. 751; Pothier,
Obligations, no. 831; Langelier, La Preuve en Matibres
Civiles et Commerciales, p. 12, art. 25).

It would really be inadmissible that, after all I have
said on the way the resolution of 1925 was drafted, and
even more particularly after the judgment of this Court
in the St. Adelphe case (1), this Court would now be
called upon to declare that, on account of an admission
made by one of the parties and as a result of the expres-
sion of his opinion on a question of law, as well as on the
legal meaning of the resolutions which we have had. to
examine in this case, these resolutions have a juridical
purport different from that which results from their very
text and contrary to the interpretation that this Court
has given in its judgment in the St. Adelphe case (1).
We cannot ascribe to the admissions in question the
meaning which the respondents wish us to give to them;
and, even if we arrived at the conclusion that such would
really be the meaning intended, such an opinion on the
legal interpretation to be given to the resolutions which
form the basis of the present case could never bind the
Court, nor compel it to adopt a juridical conclusion con-
trary to the Court's own opinion.

(1) [1944] S.C.R. 391.
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1945 The only remaining point about which I think it ad-
LA CONGRA- visable to make mention is the contention of the respon-
GATION DU

TRs SUNT dents' counsel that, even if the privilege comes into
RVDEMPTEUR existence only after the collection roll is in force, such
THE SCHOOL privilege should then be related back to the date of the

TausTEES
FOR THE original resolution. Whatever may be said on that con-

TowN OF
AYLMER tention so far as it may apply to the personal obligation,

Rinfret C.J. I would say, with due respect, that, so far as the privi-
lege or hypothecary claim is concerned, it is nothing less
than legal heresy.

By its very nature, a privilege or hypothec can have
effect only from the moment it is created and there can
be no relation back. The very idea is repugnant to the
notion of privilege or hypothec as understood under the
Civil Law of Quebec. Let us just think what it would
mean in the present case, where the initial resolution
was adopted on the 19th of August, 1925, and the col-
lection roll fixing the amount intended to affect the prop-
erty came into force only sometime after the 26th of
November, 1940. It would mean that what, I suppose,
might be called a "potential" hypothec was hanging in
the air, like a sword of Damocles, over the property, dur-
ing that period of fifteen years, and with the possibility
that the special tax might never be imposed. That
would mean that for the whole period of the twenty-
five years the property might be looked upon as suscep-

'tible, at a certain time, to becoming affected by a privi-
lege which would date back to the year 1925. No
hypothee of that nature or of that character is known
under the Quebec system of law.

For all the above reasons, I am of the opinion that the
appeal should be allowed, the judgment of the Court of
King's Bench (Appeal Side) reversed, and the hypothe-
cary action of the respondents dismissed with costs
throughout.

However, in view of the conclusions reached by some
members of the Court, it follows that the appeal is
allowed in part as to the amount.
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HUDSON J.-This action is brought to enforce payment 1945
of taxes levied by the respondent corporation for the LA GRE-

years 1938-40 against land acquired by the appellants in ATIO DU

1937. RADEMPTEUR

The taxes in question are not ordinary school rates THE SCHOOL

but special taxes levied to pay the annual interest and TRUSTEES
FOR THE

sinking-fund charges upon bonds issued by the respon- TOWN OF

dents under the authority of a resolution passed in 1925. AYLMER

The relevant provisions of this resolution are as follows: Hudson J.

To provide for the annual interest and sinking fund of these deben-
tures, a special tax, sufficient for the payment of interest and sinking
fund, as hereinafter provided, shall be levied annually upon all taxable
property on the collection roll of the school trustees of this municipality
at present in force, and on the said school trustees proportion of all
taxable property belonging to incorporated companies, and on any
other taxable property that may come under the control of the said
school trustees during the term of these debentures; and all lands sub-
ject to the said tax now entered on the said rolls, together with the
buildings and improvements thereon made or erected or which may be
made or erected thereon during the term of these debentures, shall be
bound and liable for the said special tax, until the full and final pay-
ment and discharge of the said debt.

To provide for the payment of these debentures when due, a sink-
ing fund shall be provided in which shall be deposited each year and
shall remain deposited with aecrued interest during the term of these
debentures, an amount of 2A per cent. of -the amount of debentures sold.

The lands on which the taxes have been levied were
admittedly on the collection roll referred to in this reso-
lution and as such became and remained liable for the
special tax until they were acquired by the appellants.
It is now claimed that such lands are exempt under sec-
tion 251 (3) of The Education Act of Quebec which reads
as follows:

The following properties shall be exempt from the payment of
school assessment:

3. Property belonging to or gratuitously occupied by fabriques, or
religious, charitable, or educational institutions or corporations legally
constituted, for 'the purposes for which they have been established, and
not held by them for purposes of revenue.

It will be observed that subsection 3 covers a large
group of institutions and corporations who may be non-
sectarian, catholic or protestant, as the case may be. It
is admitted by the respondents that the appellants fall
within the exempted class, but denied that the exemption
thereby given extends to charges imposed on such lands
prior to acquisition by the appellants.
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1945 The language of the resolution is clear and definite.
LA CONGRE- The lands are

GATION DU bound and liable for the special tax in each year until the final payment
Tails SAINT

R9DEMPTEUB of the debt.
V.

THE SCHOOL The charge operates from the time the bonds are sold
until they are finally paid in full. The language of the

TOwN O' resolution sets forth the expressed will of all concerned at
AYLMER
A E the time it was passed and the time the bonds were

Hudson J. issued. It was the will of the respondent corporation, of
all of the property owners then affected, of the Lieutenant-
Governor in Council of the province and the governmental
officials who approved of the resolution. The purchasers
of the bonds no doubt relied on what was stated and sub-
sequent purchasers took with implied or express notice of
its terms.

Any withdrawal of property from the taxable area so
defined would throw on the remaining properties a greater
burden than was assumed by the owners when they
approved of the resolution. It would deprive the bond-
holders of security assured to them when they bought the
bonds.

Under these circumstances the Court would not, in my
opinion, be justified in refusing to give effect to the reso-
lution unless compelled to do so by clear and definite sta-
tutory mandate.

The Education Act of Quebec imposes on school com-
missioners and school trustees a duty to acquire land and
build necessary school buildings. If they have funds in
hand there is no need for any authorization from the Lieu-
tenant-Governor in Council. If, however, it is necessary
to borrow, then it is provided by section 242:

242. Any school corporation may also, with the authorization of the
Provincial Secretary and of the Minister of Municipal Affairs, Trade and
Commerce and the recommendation of the Superintendent, borrow
moneys and, for such purpose, issue bonds or debentures, but only in
virtue and under the authority of a resolution indicating:

1. The objects for which the loan is to be contracted;
2. The total amount of the issue;
3. The term of the loan;
4. The maximum rate of interest that may be paid;
5. All other details relating to the issue and to the loan.
The Minister of Municipal Affairs may require from the school cor-

Doration all other information he may deem proper.
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It is not suggested in the present case that there was any 1945

failure to observe the provisions of this section, but the LA CONGRE-

appellant relies strongly on the provisions of section 244 GATIO DU

(1) which is as follows: Ri DEMPTEUR
V.244. 1. No issue of bonds may be made, nor loan contracted, unless, THE SCHOOL

by the resolution authorizing the same, there be imposed, upon the tax- TRUSTEES
able property held for the payment of such bonds or such loan, an annual FOR THE

tax sufficient for the payment of the interest each year, and at least one TOWN OF

per cent. of the amount of the loan, besides the interest, to create a sinking- AYLMER

fund for the extinction of the debt. Hudson J.

The plain object of this section was to prevent long-
term borrowing without taxing provisions adequate to
ensure payment of interest, and retirement of the debt at
maturity.

The prohibition against the issue of bonds ceased to have
any application here once the resolution had been approved
and the bonds certified, as they were, under section 246.
When sold they created a legal obligation.

Section 244 (1) does not in terms create the right to tax,
nor does it forbid the imposition of a tax. It recognizes
an existing right and imposes a duty to levy an annual tax.
I do not find elsewhere any prohibition against binding land
for the payment of future taxes in the case of the issue of
bonds.

The argument is that the words in the section "there be
imposed" mean an immediate imposition.

Now when a tax is "imposed" must in large measure
depend upon the language, the context and circumstances
of each case. The City of Ottawa v.' The Canadian
National Railways (1).

The imposition here intended cannot be the immediate
fixing of a definite amount chargeable to each parcel of
land in each year. This is apparent from subsection 3 of
section 244 which reads as follows:

244. 3. It shall be the duty of the secretary-treasurer to make, every
year until the payment of the loan or the redemption of the bonds, a
special collection roll, apportioning, upon the taxable immoveable prop-
erty liable for the payment of such loan or such bonds, the amount of
the tax imposed on each one for the payment of the interest and the
annual payment into the sinking fund.

The amount to be assessed in respect of each property
must be apportioned each year. Over a period of thirty

(1) [19251 S.C.R. 494; 56 Ont. L.R. 153, at 158.
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1945 years there almost certainly will be substantial changes
LA CONGRA- in the relative value of individual properties, and possibly
CATION DU
T " SAINT some in the total assessed value of a taxable district.

R9DEMPTEUR The only item that can be fixed at once and for all is the
V.

THE SCHOOL total amount to be paid each year for interest and sinking-
TRUTE fund. In the present instance that amount was fixed

TowN OF when the bonds were sold. Thereafter, it was a mere
AYLMERI
HYLson matter of calculation, the rate of interest and sinking-fund

Hudson J. being fixed by the bond.
The total amount to be paid by all properties thus ascer-

tained is the subject of the imposition, and that I think is
what was intended to be done by the words of the resolu-
tion. To again repeat:
and all lands subject to the said tax now entered on the said rolls, together
with the buildings and improvements thereon made or erected or which
may be made or erected thereon during the term of these debentures,
shall be bound and liable for the said special tax, until the full and final
payment and discharge of the said debt.

The lands included in this general description are in the
words of the section "held for the payment of the bonds".
This surely implies an immediate and continuing imposi-
tion until the bonds are retired. What remained to be
done before collection was elsewhere provided for in The
Education Act. The old maxim "certum est quod certum
reddi potest" has some application.

The provisions of the resolution were deemed to be
adequate for the purposes of section 244. They were ap-
proved as such by the Lieutenant-Governor in Council on
the advice of the Superintendent of Education, the Min-
ister of Municipal Affairs and the Attorney-General of the
province. The approval was given by order in council in
the following language:

L'honorable Ministre des Affaires Municipales, dans un rapport en
date du 27 octobre, (1925) expose: que le surintendant de 1'instruction
publique, par une lettre en date du 8 courant, recommande que lea
Syndics d'6coles protestantes de Ja municipalit6 scolaire de la ville
d'Aylmer, comt6 de Hull, soient autorisis A contracter un emprunt de
$25,000 pour 30 ans, A un taux d'intrat n'exc6dant pas 5 pour cent, pour
payer le cofit de la reconstruction d'un "high school", ricemment d~truit
par un incendie, et ce conform6ment b une r6solution desdits syndics,
adoptie b leur s6ance du 19 aofit 1925:

Que toutes les formalitis prescrites par la loi ont t6 accomplies.
Vu le rapport du procureur g~ndral en date du 14 octobre 1925.
En cons6quence, I'honorable Ministre recommande que ladite autori-

sation soit accord6e, conform6ment aux dispositions de larticle 2728 de
la loi scolaire.
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This was done in pursuance of section 246 of The Educa- 1945

tion Act which is as follows: LA CONGRI-
246. Every bond or debenture, before delivery thereof, shall bear the GATION DU

seal of the Department of Municipal Affairs and a certificate of the Min- TRP SAINT
RIADEMPTEUR

ister of Municipal Affairs or of any person specially authorized by the v.
latter, establishing that the resolution authorizing the issue of such bond THE SCHOOL

TRUSTEESor debenture has been approved by the Lieutenant-Governor in Council, FOR THE

or the Minister of Municipal Affairs, Trade and Commerce, as the case TowN OF
may be, and that such bond or debenture is issued in conformity with AYLMER
such resolution. Hudson J.

Every bond or debenture issued in virtue of a resolution approved by I
the Lieutenant-Governor in Council or the Minister of Municipal Affairs,
Trade and Commerce, as the case may be, and bearing such certificate
shall be valid, and its validity shall not be contested for any reason what-
soever.

The resolution and order in council were then registered
in the Registry Office at Hull and the debentures issued
and sold.

The purchasers of bonds were entitled to accept the cer-
tificates as conclusive. . No action was ever taken by a
property owner to question the validity of the resolution
or of the tax imposed thereunder, except in one single
instance where it was questioned by the Honourable Louis
Cousineau. He acquired some property within the area and
contended that as a Roman Catholic his property was not
subject to this special tax. The court there upheld the
contention of the present respondents and sustained the
action for reasons which were approved of by the Court
of King's Bench in the present case. The Cousineau case
is reported (1) and it is interesting to observe that it was
decided early in the year 1937, the year appellants pur-
chased the land in question.

The appellants' auteur, Wright, assumed as a charge
against the land his proportionate share of the obligation
created by the bond issue and the resolution was registered
in the proper Registry Office in the year 1925, pursuant
to section 5889 R.S.Q. 1909. So the appellants themselves
have no right to complain of a lack of notice.

It is true that no action would lie to enforce payment
until the levy had been made by the Secretary-Treasurer
in each year under subsection 3 of section 244 and the pro-
portionate amount payable in respect of each property
definitely ascertained.

(1) Syndics d'Ecoles de la Municipalitg de la ville d'Aylmer v. Cousineau
(1937) Q.R. 75 S.C. 315

41294-3
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1945 But if we are to give effect to the plain meaning of the
LA CONGRa- Words of the resolution, my opinion is that the levy must

TION AIT be made in the words of subsection 3 "upon the taxable
RgDEMPTEUR immoveable property liable for the payment", which in

THE SCHOOL this case is the property named in the resolution and held
TRU TES for the payment of the debt under subsection 1. The levy
TowN OF here is merely the maturing of the tax obligation imposed
AYLMER

by the original resolution.
H With great respect to the other members of the Court

who take a different view, I do not think that this con-
clusion is in conflict with the principle of the decision of
this Court in the case of Les Commissaires d'Ecoles de St.
Adelphe v. Charest (1). In that case, there was no definite
imposition but rather a promise to do so in the future.
Here there was an immediate burden imposed to be satisfied
in a definite way. Moreover, there was not in that case
an issue and sale of bonds approved of by the Lieutenant-
Governor in Council.

It is difficult to reconcile several of the provisions of the
statute and it seems to me it is a case where the court
should keep in mind the general rules of good sense stated
in Maxwell on Statutes, 8th Ed. p. 48:

The words of a statute, when there is a doubt about their mean-
ing, are to be understood in the sense in which they best harmonize with
the object of the enactment and the object which the Legislature has
in view. Their meaning is found not so much in a strictly grammatical
or etymological propriety of language, nor even in its popular use, as in
the subject or in the occasion on which they are used, and the object
to be attained.

There is a similar statement at p. 202.
In the court below the learned judges were unanimous

in holding:
Consid6rant que les lots de terre dont il s'agit en cette cause 6taient

partie de ceux d6tenus et poss6d6s par des Protestants dissidents sous la
juridiction des demandeurs-appelants, lors de la r6solution de ces derniers
en date du 19 aofit 1925 les imposant comme garantie du rembourse-
ment de 1'emprunt de la somme de vingt-cinq mille dollars y men-
tionn6s et les affectant au privilfges auquel la loi a pourvu pour ce
remboursement;

Consid6rant que cette r6solution mame, et non pas seulement les
r6les de perception qui devaient en r6sulter, a fait naitre et cr66 ce
privilfge auquel ii est en loi pourvu que la garantie du remboursement
de tout tel emprunt, de telle sorte que tous les immeubles alors d6tenus
par des Protestants dans les limites de la juridiction des demandeurs-

(1) 19441 S.C.R. 391.
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appelants ont 6t6 affect6s au paiement et remboursement de la somme 1945
ainsi emprunthe, comme aussi au privilfge que la loi accorde au porteur L
de d~bentures se rapportant h cet emprunt; CATION DU

Consid6rant que ce privilige ainsi cr 66 et constitu6 par la rdsolution TRS SAINT
en question et sur les immeubles dont il s'agit ne devait disormais RDEMPTEUi

s'4teindre et disparaitre que selon les donn6es de Particle 2081 du Code THE ScHooL
civil; TRUSTEES

FOR THE
With this holding I am in substantial agreement except as TowN oF

to the privilege of the bondholders for the reasons above AYLMER

stated. Hudson J.
I also agree with the court below in holding:

Consid6rant que l'acquisition subs6quente par la d~fenderesse-intim6e
de certain des lots ainsi affectis, et particulibrement de ceux dont il
s'agit en cette cause, a tA et est sujette au privildge susmentionn6 qui les
grevait dbjh pour le solde rest6 dCI de cet emprunt et quant h chacun
des prilbvements annubls ou autres, auxquels ce remboursement devait
encore donner lieu;

The rights and obligations contemplated by section 244
are sui generis and not in my opinion subject to the other
provisions of the Act which may appear to be in conflict
therewith. The section provides for the immediate creation
of an' obligation operating in a defined area to be satisfied
in the future. The resolution gives all the rights and
creates all the liabilities contemplated by the section and,
in my opinion, the appellants took the land subject thereto
and are not entitled to the preference which they claim over
other properties in the area.

It appears from the record that after the appellants
acquired the property they erected thereon a building
valued at some $500,000 and the tax for the final year in
question is based on that addition to value.

The appellants contend that even if the land was subject
to the tax, the buildings were not. The Court of King's
Bench did not accept this view and supported their opinion
by a wealth of authority as well as by reference to article
2017 of the Code of Civil Procedure.

Recently, in the important case of City of Vancouver v.
Attorney-General of Canada et al. (1) this Court insisted
on the unity of the buildings and land where the Crown in
the right of the Dominion claimed exemption from muni-
cipal taxes in a case where the buildings forming the basis
of an increase in taxation were clearly the property of the
Crown.

(1) [19441 S.C.R. 23.
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1945 A departure from this general rule could be upheld only
LA CONGR - where clearly authorized by statute and I have not been
CATION DlU al ofn
T SA able to find any such authorization.
RPDEMPTEUR On the evidence before the Court, it appears that theV.
THE SCHOOL officers of the respondents must have taken into account

TRUSTEES
FOR THE in arriving at their figure for the final year in question

TOWN E something which was not authorized. At the trial it was

Hudson J.' formally admitted:
Defendant admits, however, that plaintiffs took the necessary steps

to impose said taxes, if plaintiffs were entitled to do so, and in particular
that the resolution and other proceedings mentioned in paragraphs 2,
3, 6, 7, 8, 9, 10, 11, 12, 13 and 14 of the declaration were enacted and
passed as alleged in said paragraphs.

There is no evidence before the Court sufficient to make
any correction in the amount. However, I think it should
be corrected by agreement, if possible; if not, by refer-
ence. Subject to this, I would dismiss the appeal with
costs.

TASCHEREAU J.-En 1925, lorsque l'une de leurs 6coles
fut d6truite par un incendie, A Aylmer, dans la province de
Quebec, les syndics d'6cole de cette municipalit6 d6cidbrent
de la reconstruire, et h cette fin, empruntirent $25,000.00.

Une r6solution fut alors adoptie, dont les parties essen-
tielles se lisent ainsi: -

That, therefore, the said trustees do petition His Honour the
Lieutenant-Governor of Quebec to grant authorization to the school
trustees for the Municipality of the Town of Aylmer to borrow the said
sum of $25,000 for the purpose above mentioned, said amount to be
secured by an issue of debentures, payable thirty years from the first
day of September 1925. Such debentures shall bear interest at the
rate of 59o per annum, payable half yearly on the first day of March
and September in each year. The said debentures shall be of the
denomination of 500 each and to each debenture shall be attached
coupons for the amount of each payment of interest to be payable each
half year as provided. The said debentures and coupons to be made
payable at the Royal Bank of Canada in Aylmer, Que.

To provide for the annual interest and sinking-fund of these debentures
a special tax, sufficient for the payment of interest and sinking-fund, as
hereinafter provided, shall be levied annually upon all taxable property
on the valuation roll of the school trustees of this Municipality at
present in force, and on the said school trustees' proportion of all
taxable property belonging to incorporated companies, and any other
taxable property that may come under the control of the said school
trustees during the term of these debentures; and all lands subject to the
said tax now entered on the said rolls, together with the buildings and
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improvements thereon made or erected or which may be made or erected 1945
thereon during the term of these debentures, shall be bound and liable

LA CONGRn -for the said special tax, until the full and final payment and discharge CATION DU
of the said debt. TRs SAINT

To provide for the payment of these debentures when due a RgDEMPTEUR
V.sinking-fund shall be provided in which shall be deposited each year THE SCHOOL

and shall remain deposited, with accrued interest, during the term of TRUSTEES

these debentures, an amount of 2'0o of the amount of debentures sold. FOR THE
TowN OF

A cette 6poque, un nomm6 R. H. Wright, protestant dissi- AYLMER

dent, 6tait propri6taire de certains immeubles 6valu6s en Tasohereau J.

1926 A $46,612. 00, et la taxe sp6ciale qu'il lui fallait payer
pour rencontrer les int6rits et le fonds d'amortissement,
s'61evait h $69.92.

En 1937, I'appelante, la Congr6gation du Trbs St-Re-
dempteur, une corporation religieuse catholique, se porta
acqi6reur des immeubles Wright pour la somme de
$22,925. 00, et en 1940, elle construisit un 6difice dont la
valeur, admise par les parties, s'61evait h au delh de
$500,000. 00. C'est ce qui explique que 1'6valuation des
propri6t6s occup6es par I'appelante, qui n'4tait que de
$29,658.00 en 1939 et 1940, fut port6e h $512,258.00 en
1941.

Le litige qui est soumis h la Cour remonte h 1941, date oi
les intim6s ont institud contre 1'appelante une action hypo-
th6caire au montant de $1,016. 00, par laquelle ils r6cla-
ment les cotisations pour les ann6es 1939, 1940 et 1941.
L'appelante a contest6 cette action qui a 6t6 rejet6e par la
Cour Sup6rieure, mais unanimement maintenue par la Cour
du Banc du Roi. C'est de ce dernier jugement que la
Congregation du Tris St-R6dempteur appelle devant cette
Cour, et la question que nous avons h decider est de savoir
si les immeubles de 1'appelante, corporation religieuse catho-
lique, sont assujettis au paiement des taxes imposies par
les intim6s, pour difrayer le cofit de la construction de
cette 6cole protestante.

Evidemment, la difficult6 ne se pr6senterait pas, si 1'ap-
pelante eut 6t6 propriftaire des immeubles h 1'6poque oii
la rdsolution a 6t6 adopt6e. Par les termes mimes de son
acte d'incorporation, elle b6n6ficie de 1'exemption accor-
d6e, par Particle 251 du code scolaire, h toutes les corpora-
tions religieuses et 6ducationnelles qui possident des im-
meubles, non pour en retirer un revenu, mais pour attein-
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1945 dre les fins qu'elles se proposent. Dans cette hypothbse,
LA CONGRI- toute tentative des intim6s, pour faire d6clarer que les

CATION DU ~ d 'peat ot~e~
Ts S immeubles de 1appelante sont grevis de charges privilegiees
RtDEMPTEUR en garantie du remboursement de I'emprunt, eut 6t6 faci-

V.
THE SCHOOL lement repouss6e.

FTE Cette cause pr6sente de s6rieuses difficult6s, et cette Cour
TowN OF a dfi mime ordonner une r6-audition afin d'obtenir des 6clair-
AYLmER cissements suppl6mentaires. Elle se resume maintenant,

TaschereauJ. .I
T a je crois, a quelques points essentiels, dont la solution me

parait suffisante pour d6terminer les droits respectifs des
parties.

Les corporations scolaires sont autoris6es par la loi h
effectuer des emprunts au moyen d'6missions de d6bentures,
mais elles doivent n6cessairement se conformer h certaines
prescriptions imp6ratives de la loi. Ainsi, l'article 244 du
code scolaire est ridig6 dans les termes suivants: -

Art. 244. 1. Aucune 6mission d'obligations ne peut 6tre faite et
aucun emprunt ne peut 6tre contract6, h moins qu'il ne soit impos6 par
Ia r~solution qui les autorise, sur les biens imposables affect6s au paie-
ment de telles obligations ou de tel emprunt, une taxe annuelle suffisante
pour payer 1'int6rit de chaque ann6e, et au moins un pour cent du
montant de d'emprunt, part I'int&rt, pour cr6er un fonds d'amortissement
destin6 A d'extinction de la datte.

Les mots " a moins qu'il ne soit imposg par la resolution
qui les autorise" sont interpr6ts par les parties de fagon
diff6rente. Les intim6s soutiennent que dis l'origine, lors
de la passation de la r6solution en 1925, les immeubles ont
6t6 impos6s et grev6s d'un privilige qui doit subsister jus-
qu'A l'extinction totale de la dette, quelles que soient les
mutations qui aient pu avoir lieu. L'appelant dit, au con-
traire, qu'il n'y a pas de charge hypoth6caire ou privil6gi6e
dbs l'origine, mais que cette charge ne prend naissance au
b6n6fice des intim6s annuellement, qu'aux dates oht est con-
fectionn6 le r8le de perception. On a aussi discut6 afin de
savoir qui, dans le cas qui nous occupe, est le d6biteur per-
sonnel de la taxe. Est-ce Wright, le propri6taire originaire,
ou les appelants qui dans la suite ont acquis sa propri6t6?

II est n6cessaire en premier lieu de bien d6terminer
ce qui constitue 1'imposition d'une taxe scolaire, et quelles
sont les formalit6s qu'il faut observer pour qu'eile soit en
force et cr6e une dette que le contribuable aura l'obliga-
tion de payer.
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Seule une resolution n'est pas suffisante. II faut en 1945

outre que le secr6taire-tr6sorier fasse, chaque ann6e, un r8le LA CONGRE-
GATION DlUspecial de perception, r6partissant sur les biens imposables, TRS SAINT

affect6s au paiement des obligations, le montant de la taxe RMDEMPTEUR

impos6e sur chacun d'eux, pour l'intirft et le paiement THE SCHOOL
TRUSTEEsannuel du fonds d'amortissement. C'est le paragraphe 3 FORTE

de Particle 244 du code scolaire qui impose cette obliga- TowN OF
AYLMER

tion, et ce devoir doit 6tre rempli tant que l'emprunt n'est T

pas totalement pay6.
La r6solution qui n'est pas suivie de la confection d'un

r8le de perception ne fait pas mime naitre 1'obligation
de payer la taxe. Elle ne fait que " mettre la taxe en mar-
che ", que cr6er une taxe " en puissance ", qui ne sera
compl6t6e que lorsque, les d6lais 6tant expir6s, le r6le de-
viendra en vigueur. Avant que cette double op6ration ne
se soit produite, la taxe n'est v6ritablement pas impos6e;
le contribuable ne connait pas le montant qu'il doit; il
n'est pas mime le d6biteur personnel de la Commission
Scolaire. (Canadian Allis-Chalmers Limited v. The City
of Lachine (1)).

Il ne faudrait pas confondre 1'imposition d'une taxe
annuelle, avec la cotisation impos6e en vertu de 1'article
265 du code scolaire. Au contraire de la taxe annuelle, cette
cotisation, dans les cas oili la loi l'autorise, est impos6e dbs
l'origine pour la totalit6 du montant, et est payable par
annuit6s pour un espace de temps qui ne doit pas exc6der
cinq ann6es.

C'est donc par 1'effet combin6 de la r6solution et du rle
de perception que la taxe existe, et quand l'une ou l'autre
de ces formalit6s essentielles ne se rencontre pas, alors le
contribuable n'a pas l'obligation de payer et son immeuble
ne peut 6tre affect6 d'aucun privilige.

En supposant mime - et nous examinerons cet aspect
de la question plus tard - que la resolution f fit l6galement
adopt6e, je suis bien d'opinion que le privilige n'a pas
exist6 au b6n6fice des intim6s h cette date de 1925, lorsque
la r6solution a 6t6 adopt6e par les syndics. Il me semble
en effet inadmissible qu'une charge quelconque ait pu gre-
ver cet immeuble avant mime que la dette ne soit cr66e,
alors que cette taxe, comme nous l'avons vu pr6c6demment,

(1) [19341 S.C.R. 445.
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1945 n'6tait qu'en formation, et qu'aucune r6clamation n'exis-
LA CONGR9- tait contre le d~biteur personnel. Une taxe n'affecte une
CATION DU

Tah8 SAINT propri6t6 immobilibre que lorsque le r8le de perception est
R9DEMPTEUR fait, et qu'il est homologu6, selon le cas, par les commis-

V.
THE SCHOOL saires ou les syndics d'6coles.

TRusTEs
FOR THE On a soutenu que dans la cause de La Communaut6 des
TOwN OF
AYLMER Saeurs des Saints Noms de Jjsus et Marie v. The Corpora-

TaschereauJ. tion of the Village of Waterloo (1), il a 6t6 d6cid6 que dis
1'origine, A la date oht la r6solution est pass6e, la propri6t6
est grev6e pour la totalit6 du montant. En effet, dans cette
cause, il semble avoir 6t6 d6cid6 que les taxes imposees en
vertu d'un riglement municipal, pour pourvoir au paie-
ment des int6r~ts et h la cr6ation d'un fonds d'amortisse-
ment pour le rachat de d6bentures, constituent une hypo-
thique affectant toute la propri6t6 immobilibre de la muni-
cipalit6 sujette A la taxe, & la date oit ce r6glement est
adopt6 et 1'hypothique continuerait ainsi h affecter tout
immeuble, mime quand i1 passe A un acqu6reur entre les
mains de -qui il aurait 6t6 exempt de taxation, si ce dernier
en avait 6t6 propridtaire h la date oht le r6glement a 6t
adopt6. Et mime, M. le juge Buchanan disait ceci: -

When new valuation rolls were made, a new tax was not imposed,
that was imposed under the by-law, and immediately affected all properties.
The old tax still existed, and all. that varied was the amount to be paid,
more or less than before, according as the evaluation increased or
diminished; but the tax itself was always there, etc. * * * etc. * * *

Mais, cette cause n'a jamais 6t6 suivie et la cour d'appel
(Les Eccl6siastiques du S6minaire de St-Sulpice de Mont-
r6al v. Masson, (2)) a affirm6 le principe que la charge hypo-
th6caire ne prend naissance que lorsque le r8le de perception
est en force, et A la page 582, la Cour dit ce qui suit: -

Consid6rant qu'une taxe sur la propri6t6 foncibre ne devient une
charge sur 11es immeubles qui y sont assujettis que par .la mise en vigueur
d'un r8le de cotisation qui en r6partit le montant et d6termine la part
affrente A chaque immeuble qui y est assujetti, et ne devient pas une
telle charge seulement par la mise en vigueur d'un rbglement qui pour-
voit ? l'imposition de telle taxe.

Et pour ne citer que cette autre cause de la cour d'appel
(Surprenant v. Brault (3)), M. le juge Tellier s'exprime de
la fagon suivante: -

(1) (1887) M.L.R. 4 Q.B. 20.
(2) (1900) Q.R. 10 K.B. 570.

(3) (1921) Q.R. 32 K.B. 481, at
485.
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La taxe scolaire ne devient une charge portant hypothbque que si le 1945
contribuable fait d6faut de la payer. IA ne peut 6tre en d6faut que du -
jour de '6ch6ance de ]a taxe. Ceda me parait indiscutable en prksence du TIrN E-
texte de 1a loi. Or, il ne suffit pas que le r6le de perception soit fait pour Tats SAINT
que la taxe soit exigible ou mgme due. La loi requiert bien d'autres RADEMPTEUR

formalitis avant I'entr6e en vigueur du r81e. THE SCHOOL
En r6sum6, le r6le de perception fait par le secritaire-trsorier n'est TRUSTEES

rien qu'un projet et, partant, ne cr6e pas de dette, tant qu'il n'a pas et6 TOWN OF
homologu6 par les commissaires d'6coles. Ce n'est que par I'homolo- AYLMER
gation qu'il entre en vigueur et qu'il produit son effet. Jusque-dh, il -
pourrait 6tre compar6 A, un bill d6pos6 devant le Parlement, mais nonTaschereau J.
encore revitu de la sanction d6finitive. A partir de 'homologation, ]a
taxe est due; le contribuable doit I'acquitter dans un dilai de vingt
jours. S'il ne le fait pas, il est en d6faut; et de ce moment-1h, la taxe
devient une charge sp6ciale portant hypothbque sur 1'immeuble impos6.

Il est vrai que dans cette cause, il s'agissait de la taxe
ordinaire impos6e annuellement pour le maintien des 6coles,
en vertu des dispositions de 1'article 249 du code scolaire,
mais ce jugement d~montre bien que la simple rdsolution
ne fait pas naitre de charge privil6gi6e dis la date de sa
passation. D'ailleurs, la cause de Waterloo (1) que nous
avons cit6e pr6c6demment est aussi en contradiction avec
un jugement de cette Cour (La Banque Ville-Marie v.
Morrison (2)), oil Sir Elz6ar Taschereau s'exprimait de la
fagon suivante: -

L'appelante voudrait faire remonter la taxe en question jusqu'h la
rdsolution du conseil de ville de 1867. C'est par cette r6solution, dit-elle,
que cette propridt6 a t6 taxie, pour le cost de I'largissement de Ia rue
St-Jacques.

Mais cette pritention n'a pas 4 accueillie par le jugement a quo,
et ne pouvait 1'8tre.

C'est 15., de la part de l'appelante, soutenir que si son achat efit eu
lieu, au lendemain mime de cette r6solution, et dis avant toute autre
proc6dure, la garantie de 1'intim6e se serait 6tendue A, cette taxe. Or
cette proposition est erron6e. Un immeuble n'est tax6 en pareil cas, et ]a
corporation n'y a aucun droit que pour la r6partition qui 6tablit le privi-
46ge, et non seulement son montant. Ou, en d'autres termes, il n'y a
pas de privilIge, il n'y a pas de taxes, tant que le r8le n'en a pas fix6 le
montant. La corporation n'a pas de cr6ance contre qui que ce soit, avant
ia r6partition.

C'est dans ce r8le et son homologation, qu'est 4e d6cret, qui, pour la
premibre fois, affecte sp6cialement chacun des immeubles imposables. Et
comment 'intim6e aurait-elle pu payer une taxe dont le montant n'6tait
pas 6tabli, ou payer avant que la taxe fHt due, payer sans cause, sans
dette? 11 est bien vrai que la r6solution du conseil de ville a, d~s 1867,
d6crt que les travaux requis pour 1'61argissement de la rue St-Jacques

(1) (1887) M-L.R. 4 Q.B. 20. (2) (1895) 25 Can. S.C.R. 289, at 295.
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1945 seraient aux frais des propri6taires int6ress6s, ut universi. Mais cette
, r6solution par elle seule n'a pas cr66 de taxe sp&ciale sur chacun d'eux, ut

LA CONGRE-
GATION o singuli, ni sur chacune de leurs propri6t6s.

TRiS SAINT
RADEMPTEUR Les procureurs des intim6s nous ont cit6 la cause de
THE SCHOOL Canadian Allis-Chalmers Limited v. The City of Lachine

TRUSTEES (1). Cette cause ne peut servir de pr6cident, car elle a
FOR THE
TowN OF 6t6 jug6e sur des faits entibrement diffdrents. La Canadian
AYLMEB Allis-Chalmers Limited b6n6ficiait d'une exemption de taxe

TaschereauJ.qui lui avait t6 accord6e jusqu'au ler septembre 1927. Un
rbglement de la cit6 de Lachine imposant une taxe, est entr6
en vigueur le 27 aofit 1927, et le r8le de perception fut
compl6t6 et d6pos6 au bureau du secr6taire-tr6sorier de la
cit6, et avis en fut donn6 le 10 septembre 1927. Le rigle-
ment de la cit6 de Lachine est done entr6 en vigueur le 27
aofit, avant l'expiration de la piriode fix6e pour 1'exemption
de la taxe, mais le r8le de perception n'a 6t6 publi6 que le
10 septembre, et la taxe n'est devenue exigible que le 30
septembre 1927.

Le riglement cependant, disait
une taxe * * * est par le pr6sent impos6e * * * et sera pr6lev6e sur tous
les immeubles imposables de la cit6 de Lachine suivant leur valeur r6elle
telle que port6e au r6le d'gvaluation en vigueur.

Cette cour en est venue A la conclusion que le r6glement
imposant la taxe ne frappait pas les immeubles de la com-
pagnie parce que l'exemption de la compagnie Canadian
Allis-Chalmers Limited, dont ses immeubles b6nificiaient,
6tait encore en force. Ces m~mes immeubles n'6taient pas
imposables parce qu'h la date oji le rbglement a t6 pass6 ils
n'apparaissaient pas au r8le. Ceux-l seuls qui 6taient
port6s au r8le en vigueur h cette date pouvaient 6tre im-
poses, d'apris les termes mimes du riglement. C'est la
port6e de la d6cision dans cette cause de Canadian Allis-
Chalmers Limited v. The City of Lachine (1), et comme
on peut le voir, elle ne peut servir h d6terminer le litige
qui nous est actuellement soumis.

La v6ritable solution ne peut 6tre, je crois, que la sui-
vante: Quand la r6solution qui, en vertu de Particle 244 du
code scolaire, doit 6tre pass6e pour autoriser l'emprunt,
" et imposer une taxe annuelle suffisante pour payer 'int-
r~t de chaque ann6e ", les immeubles des propri6taires sou-

(1) [19341 S.C.R. 445.
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mis A la juridiction des syndics et apparaissant au r8le 1945

d'6valuation, sont dis lors choisis, d6termin6s d'avance, LA CONGRL-

comnme devant plus tard 6tre affect6s d'une taxe annuelle, TRES SAINT

h laquelle ils ne pourront pas 6tre soustraits, mime s'ils RDEMPTEUR

deviennent la propriit6 d'une autre personne; mais la taxe THE SCHOOL

n'existe pas encore; et elle n'existera que quand sera fait E

et homologud le r8le de perception annuel. Admettre que TOWN OF
AYLMER

l'immeuble est d6ji grev6 pour la totalit6 de 1'hypoth~que -
depuis la date oht la r6solution est pass6e serait contredireTaschereau J.

I'6conomie de notre loi, qui veut que la taxe n'existe que
par l'effet combin6 de la r6solution et du r8le de perception;
et, d'un autre c~t6, soutenir que 1'immeuble n'est pas, d~s
la date ohi la r6solution est passie, affect6 en puissance d'une
charge flottante qui se fixera d6finitivement lors de la pas-
sation du r8le de perception, serait enlever toute significa-
tion au mot " impos6 ".

Voilh pour la nature de la taxe et pour le sens qu'il faut,
je crois, donner au mot " impos6 ".

Quant h la responsabilit6 personnelle, il ne fait pas de
doute que, d~s l'origine, elle est attachie au propridtaire
de l'immeuble. Celui-ci a cette obligation personnelle,
parce qu'il est soumis h la juridiction des syndics ou des
commissaires, selon le cas. Et son immeuble est imposable
parce qu'il est sa propri6t6, et c'est cet immeuble, par le
montant qui apparait au r8le d'6valuation, qui determine
1'6tendue de cette responsabilit6 personnelle. Deux 616-
ments doivent donc n6cessairement se rencontrer: la juri-
diction des syndics sur la personne, et la n6cessit6 pour
cette personne soumise h cette juridiction d'6tre proprie-
taire d'un immeuble.

11 est donc vrai de dire, comme l'affirmait M. le juge
Barclay dans la cause de McKesson & Robbins Ltd. v. Bier-
mans (1) que Wright a 6t6 tax6 "in respect of his pro-
perty and in proportion to his right ". Le m~me langage a
6t6 employ6 dans la cause de Brett v. Rogers (2), et dans
cette mime cause de McKesson & Robbins Ltd. v. Biermans,
qui a 6t6 port6e -devant cette Cour (3), M. le juge Rinfret,
comme il 6tait alors, accepte ce principe et dit que Bier-
mans a 6t6 tax6 " because he was the owner of land in the

(1) (1936) Q.R. 60 K.B. 289. (3) [19371 S.C.R. 113.
(2) [18971 L.R. 1 Q.B. 525.
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1945 parish on the date of the assessment ". Il approuve 6gale-
LA CONGRI- ment la citation que je viens de donner du jugement de M.

CATION Du ~jg
TR SuN le juge Barclay.

RADEMPTEUR II faut de toute n6cessit6 qu'il y ait un d6biteur per-
V.

THE SCHOOL sonnel oblig6 de payer la taxe. On ne peut en effet con-
TRuSTEES

FOR THE cevoir l'existence de cette taxe affectant seulement un im-
TowN OF meuble sans qu'il y ait une personne qui ait l'obligation

AYLMER
- l6gale de la payer et contre qui elle peut 6tre l6galement

Taschereau J. r6clamde. Comme le disait Lord Thankerton dans la cause
de Provincial Treasurer of Alberta v. Kerr (1):-

Generally speaking taxation is imposed on persons, the nature and
amount of the liability being determined either by individual units, as
in the case of a poll tax, or in respect of a taxpayer's interest in property,
or in respect of transactions or actings of the taxpayers. It is at least
unusual to find a taic imposed on property and not on persons-in any
event, the duties here in question are not of that nature.

11 ne fait pas de doute qu'A I'origine, le propridtaire de
1'immeuble est le d6biteur personnel de la taxe, mais cette
responsabilit6 personnelle persiste-t-elle quand le contri-
buable originairement responsable vend le terrain " in
respect of which " il a 6t6 tax6? Dans la cause de McKesson
& Robbins Ltd. v. Biermans (2), M. le juge Rinfret se pose
la question, mais ne la rdsout pas, et il s'exprime de la
fagon suivante, A la page 122: -

It may be a question whether a roman catholic person, on whom
the assessment has been imposed because he was owner of land in the
parish on the date of the assessment, continues to be personally liable
for the subsequent instalments of such assessment after he has sold the
land in respect of which the assessment was made-a point which it is
unnecessary to decide in this case-.

La question se pose done maintenant, et je crois qu'elle
doit 6tre r6solue dans la n6gative. Il me semble impossible,
en effet, d'admettre que cette responsabilit6 personnelle
du d6biteur originaire, tax6 " in respect of his property "
puisse se continuer quand il cesse d'6tre propri6taire de
l'immeuble. En vertu des dispositions de la loi, le rle
d'6valuation doit mentionner non seulement la valeur de
l'immeuble, mais aussi la valeur des ameliorations qui ont
6t6 faites subs6quemment. Si la responsabilit6 personnelle
ne disparaissait pas avec la vente de l'immeuble, elle se trou-
verait A augmenter, cause des am6liorations qui ajoutent
h la valeur de cet immeuble. Dans le cas qui nous occupe,

(2) (1936) Q.R. 60 K.B. 289.
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on comprendrait facilement la surprise et 1'6tonnement 1945

justifi6s de Wright, propri6taire originaire, dont l'immeu- LA GONG-

ble 6tait 6valu6 A $40,000.00 et qui maintenant, sans son EO U

consentement et peut-8tre aussi hors sa connaissance, verrait RIDEMPTEUR

sa responsabilit6 personnelle augment6e, par suite de la THE SCHOOL

nouvelle 6valuation qui se chiffre A au delh de $500,000. 00. ORUSHE
TowN oF

Comme il doit de toute n6cessit6 y avoir un d6biteur AYLMER

personnel, il faut n6cessairement que cette responsabilit6 Taschereau J.
incombe A i'acqu6reur de l'immeuble quelle que soit sa -

religion. Et, toujours dans cette mame cause de McKesson
& Robbins Ltd. v. Biermans (1), M. le juge Rinfret dit
encore A la page 122: -
while it is clear that once the assessment is imposed, the consequential
charge on the land and the privilege which affects and binds the land
under section 69 of the Act continues to affect it in the hands of a new
owner, even if he be not a roman catholic and even if it be a joint
stock company.

On invoque l'exemption accordie aux communaut6s reli-
gieuses par les articles 251 et 424 du code scolaire, mais
les communaut6s religieuses ne b6ndficient de ces exemptions
que lorsqu'elles sont propri6taires des immeubles au mo-
ment de 1'imposition originaire. Admettre la pritention
contraire nous conduirait A un r6sultat d6sastreux, dont
l'aboutissement serait la faillite des commissions scolaires
et 1'impossibilit6 pour elles de rencontrer leurs obligations
financi~res. Si les commissaires ou les syndics d'6coles ne
pouvaient plus percevoir les taxes qu'ils ont impos6es, quand
les immeubles, en premier lieu sujets A cette imposition,
deviennent l'objet de mutations qui font qu'ils deviennent
Ia propri6t6 de personnes professant une religion diffrente,
alors, la seule source de revenus possible pourrait bien
disparaitre en partie ou mime en totalit6, et oii serait la
garantie des obligataires?

Pour r6sumer, je suis d'opinion que Wright 6tait person-
nellement responsable de la taxe qui annuellement a 6t6
imposee, parce qu'il 6tait propri6taire d'un immeuble, mais
cette responsabilit6 personnelle a disparu lors de la vente
de l'immeuble en question, pour devenir celle des appelants
dans la. pr6sente cause, qui ont acquis l'immeuble " in
respect of which " la taxe a 6t6 imposee.

(1) (1936) Q.R. 60 K.B. 289.
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1945 En posant ces quelques principes qui, je crois, sont ceux
LA CNGR - qui doivent nous guider pour d6terminer la pr~sente cause,

CATION DU *;
TRs SAINT a l assum6 que la r6solution de 1925 avait 6t6 16galement
RMDEMPTEUR adoptie, que l'immeuble avait 6t6 affect6, pour employer

V.
THE SCHOOL 1'expression dont je me suis servi pric~demment, d'une

FORTHE charge flottante qui devait d6finitivement se fixer annuelle-
TOwN OF ment lors de l'adoption du r8le de perception. Mais, enAYLMERI

- est-il ainsi, et l'immeuble a-t-il 6t6 v6ritablement, par les
Taschereau J.termes de la resolution passie, affect6 dbs l'origine? Je suis

bien d'opinion que le privilige n'a pas exist6 au bin6fice des
intim6s h cette date de 1925, lorsque la r6solution a 6t6
adopt6e par les syndics. L'article 244 du code scolaire est
ridig6 en des termes non 6quivoques, et stipule qu'aucune
6mission d'obligations ne peut 6tre faite, et aucun emprunt
ne peut 6tre contractd, ' moins qu'il ne soit imposg par la
rdsolution qui les autorise, sur les biens imposables affect6s
au paiement de telles obligations ou de tel emprunt, une
taxe annuelle suffisante pour payer l'int6rit de chaque
ann6e, et au moins un pour cent du montant de 1'emprunt, h
part l'int6rit, pour cr6er un fonds d'amortissement destin6
h 1'extinction de la dette.

Ainsi donc, aucune 6mission d'obligations ne peut 6tre
faite A moins qu'une " taxe ne soit impos~e " et cette impo-
sition doit avoir lieu avant que l'emprunt ne soit effectu6.
La disposition de la loi est claire. Elle pose une condition
essentielle, pr6alable, A laquelle est subordonn6e la vente
des obligations. La 16gislature a voulu avec raison que
les commissions scolaires pourvoient d'avance au rembour-
sement des int6r~ts et des fonds d'amortissement, et comme
le disait cette cour dans la cause des Commissaires d'Ecoles
de St-Adelphe v. Charest et al. (1): -

On congoit facilement la sagesse d'une semblable 16gislation dont le
buit 6vident est de mettre un frein aux d6penses exag6ries, et de prot6ger
le contribuable contre des extravagances des administrateurs.

Or la resolution, sur laquelle les intimbs se basent pour
pr6tendre qu'un privilige a exist6 dis l'origine sur les im-
meubles de Wright, n'impose clairement pas de taxe, et les
termes mimes employ6s doivent in6vitablement nous con-
duire h cette conclusion. La r6solution en effet ne dit pas
qu'une " taxe est impos6e et sera prilev6e ", mais elle dit

(1) [19441 S.C.R. 391.
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seulement " shall be levied ". On n'a fait que manifester 1945

une intention de pr6lever une taxe dans l'avenir, sans LA CONGRA-

mime qu'elle ne soit impos6e. Dans la cause des Commis- CsIN DU

saires d'Ecoles de St-Adelphe v. Charest (1), oii un futur RWDEMPTEUB
V.

6tait 6galement employ6 dans la r6daction d'une r6solution, THE SCHOOL
Z5 TRUSTEES

cette Cour a 6galement d~cid6: -FOR THE

C'est une erreur de pr6tendre qu'en employant les expressions " sera TowN OF

impos6e et pr61evie ", on a pourvu h ses voies et moyens, et qu'on s'est AYLMER

assur6 une source de revenus pour payer le cofit de l'entreprise. Taschereau J.

En rendant cet arr~t, cette Cour n'a pas cri6 de juris-
prudence nouvelle, mais n'a fait que confirmer plusieurs
d6cisions rendues pric6demment.

Ainsi, la Cour du Banc du Roi dans cette mame cause des
Commissaires d'Ecoles de St-Adelphe v. Charest (2) disait
ce qui suit: -

Quand la risolution porte: " I sera impos6 et pr6lev6 par la Com-
mission scolaire une taxe sp6ciale annuelle suffisante sur toutes les
proprietis taxables", cette rdsolution viole Particle 244 du code scolaire
disposant: " Aucune emission d'obligations ne peut Stre faite et aucun
emprunt ne peut 8tre contract6 h. moins qu'il ne soit impos6 par la r6so-
lution qui les autorise* * une taxe annuelle*** ". La r~solution suadite
n'impose pas la taxe;

Et dans la cause de Goulet v. La Corporation de la Parois-
se de St-Gervais (3), Sir Mathias Tellier alors juge en chef
s'exprimait ainsi: -

Ledit riglement statue, pour chaque pont, qu'une taxe sp6cialle
sera impos6e et pr6levie sur les biens imposables des contribuables oblig6s
audit pont, afin d'en faire le paiement, dans un seul versement, argent
comptant. Le demandeur objecte que, par cette disposition, la taxe
ne se trouve pas actuellement impos6e; et ii conclut, en se basant sur
Particle 627a du Code municipad, que le riglement est nul.

Le demandeur a raison, lorsqu'il dit que, par la disposition ci-dessus
du riglement, la taxe ne se trouve pas actuellement imposde; mais je
crois qu'il a tort de pr~tendre que cela rend le riglement nul. L'article
627a, sur lequel il se base, ne va pas si loin que cela. II frappe de
nullit6 tout contrat d'entreprise donn6 par une corporation municipale
qui n'a pas pourvu h, ses voies et moyens; mais i1 ne d6clare pas inva-
lide le rfglement lui-mime en ex6cution duquel elie a agi.

On a dit que la jurisprudence que je viens de citer, et en
particulier la cause de Charest (1), ne s'applique pas, parce
que dans la pr6sente cause, s'il est vrai que le futur est
employ6 pour le pr6l~vement de la taxe, il faut pr6sumer
l'existence d'une imposition dis 1925, dont le pr6livement

(1) [19441 S.C.R. 391. (2) Q.R. [19431 K.B. 504.
(3) (1930) Q.R. 50 K.B. 513.
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1945 n'est que la consequence. On signale que, dans les causes
LA CONGRA. qui ont servi h fixer la jurisprudence, le futur 6tait claire-

GATION DU etemly
TRm. S ment employ, quant l 'imposition.
RDEMPTEUR Je ne puis admettre cette pr6tention. Il s'agit de taxe,V.
THE ScHoom et la loi doit 6tre interprit6e restrictivement, et au bin6fice

TRUSTEES
FOR THE du contribuable. A moins que 'immeuble ne soit impos6
T"' 'F d'une fagon raisonnablement claire, il ne doit pas 6tre sujet

Tashereau J. h la taxe. Ici, non seulement il n'y a pas d'ambiguit6, mais
i1 n'y a aucune imposition quelconque.

Il s'ensuit done, des termes mames de la r6solution de
1925 tels qu'interprit6s h la lumibre de la jurisprudence
que je viens de citer, que l'immeuble de Wright n'a pas 6t6
impos6 h l'origine et qu'aucune charge ne 1'a affect6. Cet
immeuble n'a pas 6t6 h ce moment d6termind d'avance com-
me devant plus tard 6tre affect6 d'une taxe annuelle par
l'effet de la confection d'un r8le de perception.

Cependant, ce d6faut d'imposition ne rend pas nulle la
r6solution qui peut .toujours 6tre compl6t6e plus tard, mais
il rend illigaux tout contrat donn6 ou tout emprunt effectu6
comme consequence de son adoption (Goulet v. La Corpo-
ration de la Paroisse de St-Gervais (1) et Les Commissai-
res d'Ecoles de St-Adelphe v. Charest et al. (2)). Cette
absence d'imposition actuelle lors de la passation de la
r6solution de 1925 serait done une omission suffisante pour
frapper 1'emprunt d'ill~galit6, car elle constitue clairement
une violation des dispositions de Particle 244 du code sco-
laire. Heureusement, pour pr6venir les inconv6nients aux-
quels des r6dactions ill6gales de resolutions municipales ou
scolaires pourraient donner lieu, la l6gislature a, par Particle
246 du code scolaire, d~crit6 que la validit6 d'une obliga-
tion 6mise ne peut 6tre contest6e pour aucune raison, lors-
que la resolution qui autorise son emission a 6t6 approuv6e
par le Lieutenant-Gouverneur en conseil ou le Ministre des
Affaires Municipales, de l'Industrie et du Commerce, et
que cette meme obligation porte le sceau et le certificat
qu'elle est 6mise conform6ment h la r6solution qui l'a auto-
risee.

En admettant que les pr~sentes debentures 6mises par
les intin6s portent ce certificat de validit6, elles doivent
done 6tre consid6ries comme 6mises 16galement. Mais,

(1) (1930) Q.R. 50 K.B. 513.
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cette disposition l6gislative ne cr6e des relations 16gales 1945
qu'entre le porteur de la d6benture et la corporation d6bitri- LA CONGR&-

ce de la dette, et confire au porteur un titre incontestable 1 o Da

qui lui permet de r6clamer des intim6s. RDEMPTEUB

Il n'existe cependant aucun lieu de droit entre le porteur THE SCHOOL

de la d6benture et le contribuable, et l'obligation de ce der- TRUSTHE
nier n'est affect~e en aucune fagon par l'apposition de ce Tows oF

AYLMER
certificat sur la d6benture.

Dans le cas oft la corporation scolaire ferait d6faut de Taschereau J.

payer les int6rits ou le capital h 6ch6ance, le recours de
l'obligataire serait contre la corporation scolaire et nulle-
ment contre le contribuable. L'obligation que peut avoir
ce dernier de payer n'existe que vis-h-vis la corporation
scolaire, et le droit qu'a le porteur de la d6benture, de perce-
voir ce qui lui est dfi, ne peut done s'exercer que contre
cette dernibre.

La loi, qui valide la d6benture et qui la rend incontesta-
ble, n'augmente pas et ne diminue pas la responsabilit6 du
contribuable. * Elle n'affecte pas de privilege l'immeuble
dont il est propribtaire; elle ne fait que rendre parfait le
titre du priteur, qui ne peut 6tre contest6 A cause du certi-
ficat dont il est revitu.

Avant d'emprunter par debentures ou autrement, toute
corporation scolaire doit se conformer aux dispositions de
'article 242 du code scolaire. Elle doit obtenir i'autorisation

des autoritis provinciales, et produire la resolution qui
mentionne l'objet, le montant, le terme et le taux de l'em-
prunt. Evidemment, la seule permission ainsi donnie ne
l6galise pas l'ernprunt. Elle accorde 'autorisation n6ces-
saire, et c'est l'accomplissement d'une condition que la loi
impose pour que 1'emprunt devienne possible.

Lorsque les conditions de l'emprunt sont ainsi approuvees,
alors, nous dit l'article 246, la d6benture est valid6e et ne
peut 6tre contest6e, quand elle porte le sceau du d6parte-
ment des Affaires Municipales. Mais ce sceau, s'il rend
incontestable le titre du porteur, ne confire pas A la corpo-
ration scolaire vis-A-vis des contribuables plus de droits
que ceux que lui donne le code scolaire, ou qui risultent
des termes mimes de la r6solution.

C'est l'opinion exprim6e d6jh par M. le juge Tellier,
dans la cause de Goyer v. Corporation de la ville de St-

41294-4
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1945 Lambert (1). Dans cette cause, oi 1'approbation d'un
LA CoNclo- riglement, en vertu de la loi 4 Geo. V, chap. 50, rendait

OATION DU
TEOs SAINT valide toute obligation 6mise subsequemment, il a t6 d6cid6
R9DEMPTEUR que

V.
THE SCHOOL la loi 4 Geo. V, Chap. 50 ne peut 6tre invoque en faveur d'un riglement

TRUSTEES nul ou invalide, si elle peut servir de protection au porteur ou acqu~reur
FOR THE de bonne foi d'une obligation municipale.TOWN oF
AYL-MER I1 en est ainsi, je crois, de la cause qui nous est soumise,

Taschereau J.et le certificat de validit6 attachi h la d6benture n'a pas
pour effet de changer les termes de la r6solution et d'6ten-
dre son application A des contribuables qui sont autrement
hors de son atteinte.

Les intim6s semblent avoir r6alis6 que par 'leur r6solution
de 1925 aucune taxe n'a 6t6 impos6e, car chaque ann6e
subs6quente ils ont impos6 cette taxe par des r6solutions
successives. Ainsi, en 1938, on adopte la r6solution sui-
vante: -

A special tax rate of 1j mills be levied on all properties on which we
are entitled to collect for the year 1938-39.

En 1939, on agit de la mime fagon: -
A special tax raite of 1* mills be imposed on our whole school district

for the year 1939-40.

En enfin, en 1940, les intim6s passent une dernibre r6so-
lution qui se lit ainsi: -

A special tax rate of 1* mills be imposed on our whole district for
the same year.

Sauf en 1938, oii on emploie de nouveau le mot " levied ",
on impose clairement la taxe, contrairement h ce qui fut
fait en 1925, oii l'on se contentait d'exprimer seulement
1'intention d'en pr6lever une plus tard.

Dans la pr6sente cause, il me semble clair, pour les rai-
sons que je viens d'exposer, que la r6solution de 1925 n'a
pas meme mis en mouvement la proc6dure n6cessaire, dont
I'aboutissement devait 6tre 1imposition d'une taxe. Elle
ne dit pas qu'une taxe est impos6e, et elle ne peut done pas
etre jointe aux r8les annuels de perception qui ont 6t6 faits
chaque ann6e, pour engendrer une obligation de la part
des contribuables.

C'est aux r6solutions pass6es en 1938, 1939 et 1940, qu'il
faut se rapporter pour 6tablir la source la plus recul6e de la
taxe annuellement impos6e, et c'est A ces r6solutions qu'il

(1) (1920) Q.R. 59 S.C. 232.
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faut joindre les r6les de perception faits durant les m~mes 1945

annies, pour trouver l'autorit6 que peuvent avoir les inti- LA CONGR-

ms de percevoir quoi que ce soit de la corporation appe- ^ oA
lante. RgDEMPTEUR

V.
THE SCHOOLLa r6solution qui impose, et le r8le de perception qui TRUSTEES

complkte, sont tous deux soit de 1938, de 1939 ou de 1940, FR THE
TOWN OF

au moment oii, par les dispositions m6mes de la loi, les AYLMER

immeubles de l'appelante ne peuvent pas 6tre impos6s. Taschereau J.

Pour ces raisons, je suis d'opinion que le pr6sent appel
doit 6tre maintenu avec d~pens de toutes les cours, et que
les conclusions du jugement rendu par la Cour Sup6rieure
doivent 6tre r6tablies.

Je m'accorde avec le Juge en Chef quant h la r6daction
du jugement formel.

RAND J.-This appeal concerns a question of the taxa-
bility, for annual assessments of interest and sinking-fund
increments, on bonds issued by a Protestant minority
school corporation, of land which, at the time of the passing
of the resolution providing for the issue, owned by a
Protestant, was subsequently sold to a Roman Catholic
institution, by the school law exempt from taxes as to all
property occupied by it for religious purposes. In the
hands of the vendor, the land was assessed for approxi-
mately $25,000. After the purchase, the institution con-
structed buildings at a cost of over half a million dollars.
The Court of King's Bench for Quebec, reversing the
Superior Court, has maintained the taxation on the basis
of the full value of the land and the improvements; and
the institution appeals to this court. The question, though
of narrow compass, presents considerable difficulty in the
interpretation of certain provisions of The Education Act
of the province.

The scheme of the Act sets up throughout the province
school municipalities. The initial government of a muni-
cipality is by school commissioners, who are constituted
a corporation. Provision is made for the withdrawal of
persons of a minority faith, called dissentients, who may
organize their own school administration under the direction

41294-41
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1945 of school trustees. The power to tax for the municipality

LA CONGR- is distributed between these two bodies, and although the
GATION DU lnug fs 1

T S language of section 310 is that the
RDEMPTEUR trustees of dissentient schools shall alone have the right to impose and
THE SCHOOL collect the taxes to be levied upon the dissentient inhabitants,

TRUSTEES
FOR THE I take it to limit also the jurisdiction of trustees.
TowN OF

AYLMER Section 244 prescribes the conditions under which bonds
Rand J. may be issued or loans contracted, and its language is

- important:
244. (1) No issue of bonds may be made, nor loan contracted, unless,

by the resolution authorizing the same, there be imposed, upon the tax-
able property held for the payment of such bonds or such loan, an annual
.tax sufficient for the payment of the interest each year, and at least one
per cent. of the amount of the loan, besides the interest, to create a sink-
ing-fund for the extinction of the debt.

(3) It shall be the duty of the secretary-treasurer to make, every year
until the payment of the loan or the redemption of the bonds, a special
collection roll, apportioning, upon the taxable immovable property liable
for the payment of such loan or such bonds, the amount of the tax imposed
on each one for the payment of the interest and the annual payment into
the sinking-fund.

Then there are general provisions for taxation:
249. The school commissioners and trustees shall cause to be levied

by taxation the taxes necessary for the support of the schools under their
control.

The rates of school assessments shall be uniform upon all taxable
property in the school municipality. The assessment shall be based upon
the valuation of such taxable property, and shall be payable by the owner.
If not paid, such assessment shall be a special hypothecary charge upon
such property, not requiring registration. R.S. (1909), 2730, 2731.

388. School assessments and monthly fees shall be imposed by all school
corporations, between the first day of July and the first day of September
in each year.

The imposition of such taxes shall not, however, be considered null if
made after the delay fixed. R.S. (909), 2857.

389. After the imposition of the taxes, the secretary-treasurer shall,
without delay, make a collection roll.

He shall also make a special collection roll whenever a speciil assess-
ment has been imposed after the making of the general collection roll,
or whenever ordered so to do by the school board. R.S. (1909), 2858.

The word " imposed " appears to be used consistently to
designate a formal act of the commissioners or trustees
by which their taxing power is exercised and, under sub-
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section (1) of section 244, an annual tax for future years, 1945
subject to sub-section (3), created. The language of sub- LA CNo &-

section (1), " Unless *** there is imposed *** an annual T DINU

tax," taken with that of sub-section (3), lands itself to two RtDEMPTEUR

possible conceptions: one, that the tax is a commitment THE SCHOOL
Tnusmsin gross for an ascertained total sum in relation to the FOR THE

entire body of taxable property within the jurisdiction of TowN OF
AYLMER

the trustees as one whole; the other, that it is specific as to -

amount in relation to each immovable. In the former, the Rand J

school board binds itself to levy a certain sum by taxes in
each of a number of years. This leaves uncertain the
property and its valuation. These may be fixed as of the
date of the resolution or as each year arrives; or the pro-
perty may be that taxable at the date of the resolution
and the valuation as of the year of levy, or vice versa. But
this view attributes a signification to the word " tax " which
the ordinary meaning does not support. I do not see how
the quoted language can be satisfied in the sense of " tax "
except by the second of the alternatives but with the quali-
fication that the tax is potential only until the year is
reached for which it is intended. I do not think we can
speak accurately of a tax " in gross," nor that a tax can be
imposed which is not specific and referrable to its precise
subject-matter.

The word " apportioning " in sub-section (3) does, in
one sense, appear appropriate to an amount-though not
a tax-" in gross " to be spread each year over the various
parcels, on the basis of the valuations for that year. But
the difficulty of that construction-apart from the language
of sub-section (1)-arises from the words, " the amount of
the tax imposed on each one." The " apportioning " is
upon the taxable immovable property " liable for the pay-
ment of such loan or such bonds" which I take to be the
property mentioned in sub-section (1) as " held for the
payment of such bonds "; but what is apportioned is the
"amount of the tax imposed on each one", meaning each
separate immovable. The " imposition " is made only
under sub-section (1), and sub-section (3), therefore,
assumes the effect of sub-section (1) to be to raise a specific
potential tax on each parcel. If that is the case, then the
second conception accords with both sub-sections.
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1945 After the best consideration I can give to it, I take the
LA CoNGa- language of the section to mean that an " annual tax -GATION DU
TRAs sMNT annual in relation to the years of the term, for instance, of

REDEMPTEUR a bond issue-carrying implicitly the characteristic of a
THE SCHOOL specific amount in relation to each separate parcel of land,

FOR TEE is declared; and that it is en marche to become definitive
TOWN OF as a realizable exaction as each year is reached, and as it is
AYLME extended on a collection roll. It is as if the resolution in

- 1925 were in the words: we now impose a tax of $30 on
property "A" for the year 1940, and as if it were repeated in
1940. An annual resolution is passed in advance: it
prescribes a taxing effect to be attained in future.

But the declaration of a potential tax in a certain amount
in respect of each taxable immovable for each year during
the currency of the obligation, as a specific imposition, can
be made only by reference to the valuation or assessment
roll, at the time of the resolution, in force. When the tax
becomes levied in each year as the collection roll is com-
pleted, the time of payment is determined, but whether
there is determined also personal liability for each year's
tax, we do not need to enquire. The resolution, then, fixes
as of its date the amount of the annual levy, the lands to
be taxed, and the property valuations: Canadian Allis-
Chalmers Limited v. The City of Lachine (1).

Section 391 provides for the homologation of the col-
lection roll, and after the period for payment has expired
the taxes become a special hypothecary charge upon the
property taxed. Even if that section does not apply to
such a special assessment, the taxes, upon default of pay-
ment, would become a privilege upon the immovables
under articles 2009 and 2011 of the Civil Code.

This interpretation is supported by the provisions of
section 17 of chapter 111, R.S.Q. 1925. They require the
registration of a certified copy
de tout riglement pass6 dans le but de faire un emprunt au moyen d'une
6mission d'obligations

by a corporate body. This copy is to be accompanied by a
statement of the amount and other details of the loan,- the
assessed value of the property of the municipality and the
yearly rate of assessment to pay for the bonds. Here is

(1) [1934] S.C.R. 445.
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public notice to every prospective purchaser of lands of the 1945

long term obligations by which a particular parcel may be LA CONa1I-

bound. A copy of the resolution in this case, with the A

particulars required, was registered in December, 1925. REDEMPTEUR

Somewhat the same view of similar legislative language THE SCHOOL
TRUSTEES

was taken by the courts of Quebec as early as 1887 in La FOR THE

Communautg des Sceurs des Saints Noms de J6sus et Marie TOW OF

v. The Corporation of the Village of Waterloo (1). There,
,, Rand J

the Municipal Act gave to the council the power to "impose"
a tax 9n all the assessable property of the municipality for
the payment of the interest and sinking-fund of a bond
issue, and likewise provision that the tax " sera lev6e, pr6-
lev6e et pergue annuellement " in the same manner as
other taxes " sur toutes les propri6t6s imposables de la
municipalit6." There was involved, as here, a transfer of
an immovable to a religious order of the Roman Catholic
faith and precisely the same grounds of objection were
presented to the Court of King's Bench as were submitted
to this court. The language of the judgment seems to carry
the hypothecary charge from the date of the original reso-
lution. But for the matter before us, it is not necessary
to go beyond the construction that a hypothec or privilege
arises upon default in payment of each year's taxes; there
is no relation back in time.

A number of cases have arisen in Quebec in which the
incidence of these impositions upon contracts for the sale
of immovables has been in question and the principle laid
down has held the purchaser bound to the assumption of
the tax where the levy has been made subsequently to
the date of the contract. But that obviously follows from
the view that the tax becomes complete only upon the
homologation of the collection roll. A fortiori at that time
there is no encumbrance in the nature of a hypothec or
privilege.

But it is said that the resolution in this case is invalid
under the judgment of this court in Les Commissaires
d'Ecoles de la Paroisse de St. Adelphe v. Charest (2). It
was there held that, under sections 237 and 244 of the Act,
the resolution must presently impose the taxes and that
the language, " sera impos6," is not sufficient. In the

(1) (1887) M.L.R. 4 Q.B. 20

S.C.R.] 739

(2) [1944] S.C.R. 391.
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1945 resolution here, there is no express imposition and the
LA CONGRE- future tense is used in the expression, " shall be levied."

GATION DUth
TRs SAINT But I read the paragraph providing for the taxation to

RMDEMPTEUR imply in fact a present imposition sufficient for the pur-
THE SCHooL poses of section 244. I am not disposed to extend the

TRUSTEE rule of the Charest case (1) beyond the precise words
TOWN OF that were there dealt with. We must not overlook the
AYLMER

-YE fact that the statute deals with administration by ordinary
Rand J. citizens who are not to be charged with special appreciation

of the refinements of language where the substance of the
statutory requirement is clearly indicated by the language
they use.

But there is another ground upon which I would hold the
resolution now to be unassailable. By section 246, it is
provided that every bond before delivery shall bear a certi-
ficate of the Minister of Municipal Affairs establishing
that the resolution authorizing the issue of such bond has
been approved by the Lieutenant-Governor in Council and
that such bond is issued in conformity with such resolution;
and that every bond bearing such certificate shall be valid
" and its validity shall not be contested for any reason what-
soever ". Now, admittedly the bond bore the certificate and
is, therefore, valid, but to what does that validity extend?
It is argued that there is created only a valid debt but I
cannot agree with that. We must attribute to the legis-
lature some knowledge of the commercial practices in
marketing bonds of this nature, and the whole object of
section 246 is to conclude just such questions as have been
debated in this case. I should say that a purchaser of such
a bond is entitled to the security he would have had if
every preliminary .or conditional step had been taken in
exact accordance with the provisions of the statute. Section
244 declares that the bond shall not be issued unless the
resolution imposes the tax. The bond in the hands of a
purchaser becomes valid and it would be intolerable that
the purchaser should be told that the condition essential to
that validity did not in fact or in law exist. The special
assessment is for the sole benefit of the bondholders. They
are the beneficiaries of that power to tax and the sufficiency
of the resolution must be deemed concluded not only in

(1) [19441 S.C.R. 391.
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relation to the bond as a debt, but also to the taxation in- 1945

tended to be appropriated exclusively to the payment of LA CONGRE-

that debt. CTO NDU

That the valuation and collection rolls are significant to D.

creditors and purchasers of bonds is indicated by the Chief THE SCHOOL

Justice in Canadian Allis-Chalmers Limited v. The City of FOR THE
TowN or

Lachine (1): AYLMER

En outre, aux cr~anciers de la municipalit6 elle indiquerait de fagon Rand J.
erronde la valeur de leur gage; et, surtout, elle repr6senterait faussement
aux priteurs le montant r6el de leur garantie.

Like considerations underlie the interests of the tax-
payers inter se. The obligation they undertake is related to
the property out of the taxes on which it is to be discharged:
and any material subtraction would work an injustice upon
the remaining property. The principle recognized in the Act
in relation to alterations in boundaries of school muni-
cipalities and districts, sections 77, 78, 85, 275 et seq.,
regards the interests of the taxpayers as well as of the
bondholders.

The respondents are, then, entitled, as the Court of King's
Bench has held, to succeed in this action but the taxes they
are claiming must be reduced to amounts based on the
valuation roll in force when the resolution was passed, and
the judgment modified accordingly.

To that extent the appeal must be allowed. If the parties
cannot agree upon the amount recoverable on that basis,
the matter may be brought before the registrar for deter-
mination. The appellants should have two thirds of their
costs in this court: the respondents their costs of the trial
and of the appeal to the Court of King's Bench on the
scale applicable to the sum to which they may be found to
be entitled.

ESTEY J.-The respondents (plaintiffs) in this action
claim of the appellant (defendant) the amount levied
against the property in question as a special tax in the
years 1939, 1940 and 1941.

In May, 1925, the Aylmer High School was destroyed by
fire. In order to rebuild, the trustees obtained through a

(1) [19341 S.C.R. 445, at 455.
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1945 sale of debentures the sum of $25,000. The procedure that
LA CONGRA- must be followed by the trustees with respect thereto is set

SAINDU forth in the Education Act (1925) R.S.Q. ch. 133.
RgDEMPTEUE

v. The particulars of the resolution passed by the trustees
TRUSTEES under the provisions of section 244 and of the bonds issued

FOR THE pursuant thereto were registered in the Registration Office
TowN OF
AYLMER at Hull, Que., in December, 1925.
Estey J. The property in question was at the time of the passing

of the resolution owned by Mr. R. H. Wright and subject
to the tax. This tax was collected annually with respect
to this property until the year 1937, when it was purchased
by the appellant.

The appellant contends that the resolution passed by the
trustees does not meet the requirements of section 244.

This resolution passed by the trustees on August 19, 1925
in part reads as follows:

To provide for the annual interest and sinking fund of these deben-
tures, a special tax, sufficient for the payment of interest and sinking fund,
as hereinafter provided, shall be levied annually upon all taxable prop-
erty on the collection roll of the school trustees of this municipality at
present in force, and on the said school trustees' proportion of all taxable
property belonging to incorporated companies, and on any other taxable
property that may come under the control of the said school trustees dur-
ing the term of these debentures; and all lands subject to the said tax
now entered on the said rolls, together with the buildings and improve-
ments thereon made or erected which may be made or erected thereon
during the term of these debentures, shall be bound and liable for the
said special tax, until the full and final payment and discharge of the
said debt.

It is contended that its language " a special tax shall
be levied annually," phrased in the future tense, is not,
and cannot provide, for a present or immediate tax within
the meaning of section 244 of the Education Act. In my
opinion that contention would have been available to the
appellant if it had been made before the government
approved of the resolution, as provided in section 246 of the
Education Act. The existence of this approval in my opinion
distinguishes this case from The School Commissioners of
St. Adelphe v. Charest et al. (1)

Sections 242-246 inclusive deal specifically with the steps
that must be taken by school trustees in order that the
approval of such a resolution may be granted by the

(1) D1944] S.C.R. 391.
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Lieutenant-Governor-in-Council. These steps were taken 1945

and on November 8th, 1925, this resolution was approved LA CONGR-

by the Lieutenant-Governor-in-Council. oATIOSIDU
It is specifically provided by section 244 (1): RADEMPTEUB

V .No issue of bonds may be made, nor loan contracted, unless, by the THE SCHOOL.
resolution authorizing the same, there be imposed, upon the taxable prop- TRUSTEES
erty held for the payment of such bonds or such loan, an annual tax suffi- FOR THE

TOWN OFcient for the payment of the interest each year, and at least one per cent. AYLMER
of the amount of the loan, besides the interest, to create a sinking-fund
for the extinction of the debt. Estey J.

The bonds or debentures were issued by virtue of the
resolution passed by the school corporation, and approved
by the Lieutenant-Governor-in-Council, as provided under
section 246, as it then was:

246. Every bond or debenture, before delivery thereof, shall bear ***
a certificate of the Minister of Municipal Affairs or of any person specially
authorized by the latter, establishing that the resolution authorizing the
issue of such bond or debenture has been approved by the Lieutenant-
Governor-in-Council * * * and that such bond or debenture is issued in
conformity with such resolution.

Every bond or debenture issued in virtue of a resolution approved by
the Lieutenant-Governor-in-Council * * * and bearing * * * such certi-
ficate shall be vaid, and its validity shall not be contested for any reason
whatsoever.

This language used by the legislature is very clear and
definite. The certificate establishes the approval of the
resolution, that the bonds or debentures are issued in con-
formity with such resolution, and that they shall be valid,
and their validity shall not be contested for any reason
whatsoever.

Then this section 246 must be read and construed with
the other relevant sections, and particularly section 244.

The language of section 244 (1) is equally clear and
definite and confirms what appears to me to be the meaning
of section 246, that the approval therein provided for
applies to the resolution and includes both the validity of
the bonds and the existence of the security. The main pur-
pose of the resolution is to authorize the loan and impose
a tax upon " the taxable property held for the payment ".
It provides for an assured source of payment, an item of
the greatest importance to the purchasing public. It
follows that this iq one of the essentials to be considered by
the Lieutenant-Governor-in-Council when arriving at a
decision to grant or refuse the approval of the resolution.

S.C.R.] 743
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1945 When the approval of the Lieutenant-Governor-in-
LA CONGRIl- Council is granted as evidence by the certificate, it con-

ATION'' stitutes an assurance to the ratepayers in the district, the
Tidhs SAINT siue nasrnet h aeaesi h itit h
RtDEMPTEUB school trustees, and all conceined that the resolution, if

V.
THE SCHooL within the competence of the trustees to pass, is valid, and

TRTE that the bonds are issued in conformity with the resolution,
TOWN OF and supported by the security indicated in the resolution.

AYLMER

SJ. This provision is similar to that which has been adopted
E 0 .by other provinces throughout the Dominion. The purpose

and object of the legislation is to place bonds and debentures
upon a stable basis and to facilitate the sale of the bonds
and debentures by the school districts. It removes from
the courts any inquiry into questions properly subject to
the approval. That is as far as it goes. Such a provision
does not enlarge the jurisdiction of the trustees and
questions with respect to jurisdiction may be raised before
the courts. Re Harper and Township of East Flamborough
(1) ; In re Gillespie et al. and the City of Toronto (2) ;
Kuchma v. Rural Municipality of Tache (3); The Canadian
Agency Ltd. v. Tanner (4); Molison v. Woodlands (5).

The appellant further submitted that the by-law was
illegal because it included a provision that after acquired
properties should become subject to the tax. No effort was
made to support the validity of this latter provision. The
authorities established as stated by Mr. Justice Anglin
(later Chief Justice) that:
a by-law of a public representative body clothed with ample authority
should be "benevolently" interpreted and supported if possible.

The City of Montreal v. Morgan (6).
If part of a by-law is void, it does not follow that all of

the by-law is void if the void part can be severed from

that which is valid. Halsbury, 2nd ed., vol. 8, p. 48, par. 82.

Meredith & Wilkinson, Canadian Municipal Manual, p.
255; Robson & Hogg, Municipal Manual, p. 14. In my

opinion the part here objected to in this by-law is sever-

able, and its invalidity does not justify a declaration that

the by-law as a whole is invalid.

(1) (1914) 32 Ont. L.R. 490. (5) (1915) 25 Man. R. 634.

(2) (1892) 19 Ont. App. R. 713. (6) (1920) 60 Can. S.C.R. 393,
(3) [19451 S.C.R. 234. at 409.

(4) (1913) 6 Sask. L.R. 152.
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It was also contended that the resolutions of December 1945

6th, 1938, November 13th, 1939 and November 26th, 1940 LA CONGR9-

were unnecessary in relation to tax imposed by the reso- TREs SAINT
lution of August 19th, 1925 and that in fact these reso- R9DEMPTEUR

lutions as passed imposed the taxes claimed for in this THE SCnooa

action. In view of the provisions of 244 (3), I agree that TSTHES
these resolutions were unnecessary in relation to the reso- TowN OF

AYLMER
lution of 1925. It should be noted .that they do not purport
to, nor in my opinion do they alter, change or affect the Estey J.

resolution of 1925, and that so far as this action is con-
cerned, they must be treated as mere surplus.

In my opinion, the resolution was within the competence
of the trustees to pass, and when approved, the land in
question in the language of the statute was "taxable pro-
perty held for the payment of * * * such loan ".

The respondent asks a declaration that the property
in question " be declared affected and hypothecated " in
its favour for the payment of the taxes for the three years
ihere claimed. Under the provisions of the School Act, in a
case of this type a hypothecary charge comes into existence,
after the special collection roll is homologated as required
by section 391 and by virtue of the Civil Code, but it then
becomes a hypothec upon all the " taxable property held
for the payment " within the terms of the resolution and
section 244 (1).

Section 249 of the Education Act makes reference to " a
special hypothecary charge ", but this section must have
reference only to general school taxes, as it specifically
provides:

The rates of school assessments shall be uniform upon all taxable
property in the school municipality.

This special tax is specifically restricted by the provisions of
section 244 (1) to the " taxable property held for pay-
ment ". Therefore, I do not think the provisions of
section 249 applicable to this case.

But it is contended that no hypothec exists in this case
because there is no personal liability. It is urged that
though the tax is provided for by the original resolution, it
is not in reality a tax until the roll is homologated. Then
in as much as the Education Act provides by section 424

S.C.R.] 745
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1945 that the appellants cannot be assessed, therefore at the
LA CONGR;- time the tax came into being, they could not be personally

GATION DU
TehS SAINT liable therefor. It is the duty of a Court, so far as it may

RtDEMPTEUR be reasonably possible having due regard for the language
V.

THE SCHOOL used, to construe a statute so 4s to give to its provisions
TRUSTEES that interpretation which will carry out the intent and pur-

FOR THE
TowN OF pose of the legislature and more particularly, that the
AYLMER sections thereof should be construed in a manner which will
Estey J. make them complimentary rather than contradictory.

Therefore, it is desirable that these general provisions con-
tained in section 424 be read in relation to 242-246 and in
such a manner as to give effect to all of these sections. This
end is achieved by construing section 424 as applicable to
general and special taxes imposed after the parties, in the
position of the appellant, become occupants of the property
within the meaning of this section. In my opinion, that is
the construction which must be given to section 424, and
therefore, in as much as the resolution in question was
passed in 1925 and the appellant acquired the property in
1937, it has no application to the tax provided for by this
resolution under 244 (1).

Then attention is called to section 251 and specifically
section 251 (3), which provides:

251. The following properties shall be exempt from the payment
of school assessment:

(3) Property belonging to or gratuitously occupied by fabriques,
or religious, charitable, or educational institutions or corporations legally
constituted, for the purposes for which they have been established,
and not held by them for purposes of revenue;

This section, in my opinion, having regard to the express
provision of section 244 (1) and the reasons above set forth
with respect to section 424, has no application to this case.
It is a general provision and must, in my opinion, be con-
strued to apply only to general and special taxes imposed
after the parties, in the position of the appellants, become
subject to assessments, and therefore does not affect the
impositions made prior thereto. I here use the word " im-
positions " because in section 244 (1) and (3) the word
" imposed " is used.
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It is important to keep in mind that provisions for exemp- 1945

tion must be strictly construed. In Dame Mary Wylie v. LA CONGRt-
GATION DU

The City of Montreal (1), Ritchie C.J. said: T 0As SAINT
I am quite willing to admit that the. intention to exempt must be RI1DEMPTEUR

expressed in clear unambiguous language; that taxation is the rule and V.
exemption the exception, and therefore to be strictly construed. THE SCHOOL

TRUSTEES

Therefore, in the absence of express language, the appel- FOR THE

lant having purchased the property after it was, in the AYLMER

language of section 244 (1) " taxable property held for Estey J.
the payment ", must pay this tax until the debentures are
liquidated.

The school tax is primarily a property tax, but when
one reads the Act as a whole, it contemplates a personal
liability upon the owner. It refers to the persons liable
for the same and provides for the seiuzre and sale of mov-
ables in the event of non-payment. The language of Lord
Thankerton appears appropriate in reference to this legis-
lation in Provincial Treasurer of Alberta v. Kerr (2):

Generally speaking, taxation is imposed on persons, the nature and
amount of the liability being determined either by individual units, as in
the case of a poll tax, or in respect of the taxpayers' interest in prop-
erty or in respect of transactions or actings of the taxpayers. It is at least
unusual to find a tax imposed on property and not on persons.

Therefore, it appears to me that there is a personal liability
within the meaning of the School Act upon the appellant
as owner of the property with respect to this specific tax.

Throughout, it seems to me that we are concerned mainly
with the construction of sections 242-246 of the Education
Act and as above stated, it is my opinion .that any person
or corporation purchasing the property which has become
" taxable property held for payment " under section 244 (1)
must pay the tax, unless there is some statutory provision
expressly exempting that person or corporation from the
payment thereof. As intimated above, I can find no such
provision applicable to this case.

In my opinion, the appeal should be dismissed.

Appeal allowed in part.

Solicitors for the appellants Marquis & Lessard.

Solicitor for the respondents: John A. Aylen.

(1) (1886) 12 Can. S.C.R. 384, at 386.
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(2) N19331 A.C. 7210, at 718.
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1945 DUNCAN v. THE KING
*May 28
*June 4 ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA

Criminal law-Dismissal by Court of Appeal of accused's appeal from
conviction of theft-Dissenting opinion in that Court that there
was no evidence to support conviction-Appeal to this Court dis-
missed.

APPEAL by the accused from the judgment of the Court
of Appeal for British Columbia (1) dismissing (O'Halloran
J.A. dissenting) his appeal from his conviction of unlaw-
fully stealing a number of panel boxes and switches.

D. J. McAlpine for the appellant.

L. W. Brockington K.C. and G. F. Henderson for the
respondent.

THE CouRT.-Assuming that the ground of Mr. Justice
O'Halloran's dissenting opinion is that there was no evi-
dence whatever upon which the Magistrate could convict
and that, consequently, this Court has jurisdiction in the
premises, we are clearly of opinion that there was evidence
here on which the Magistrate could find that the accused
was guilty.

Therefore, the appeal should be dismissed.

Appeal dismissed.

Solicitor for the appellant: D. J. McAlpine.

Solicitor for the respondent: E. A. Dickie.

*PRESENT: Rinfret C.J. and Kerwin, Hudson, Taschereau and Estey
JJ.

(1) [19451 2 W.W.R. 297.
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DAME ROSEANNE LATOUR ET AL. 1945

(PLAINTIFFS) ..................... ) *May 24, 25
*Oct. 2

AND

LILIANNE GRENIER (DEFENDANT) .. RESPONDENT.

Will-Action in contestation-Probate-Validity-Omus probandi--Res
judicata-Object and effect of probate-Arts. 857 and 858 C.C.

The judgment ordering the probate of a holograph will does not con-
stitute res judicata. As a result of such probate, the will takes
effect "until it is set aside upon contestation". Art. 857 C.C.

In an action where a holograph will duly probated is contested, the
burden of proof still continues to impose upon the beneficiary the
obligation to establish the genuineness of the writing or of the
signature of the testator.

The probate thus has not the effect of shifting such burden to the
party repidiating the will, the latter not having the incumbent
duty of proving that the writing or the signature were forged.

There is a very wide difference between the "probate" under the Eng-
lish Law and the "verification" under the civil law of Quebec.

Dugas v. Amiot ([19291 S.C.R. 600) approved.

Billette v. Vallie not applicable to this case. That decision was ren-
dered upon an exceptional case and was essentially an "arr~t
d'espice".

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), reversing the
judgment of the Superior Court, Duranleau J. and dismis-
ing the appellants' action.

The material facts of the case and the questions at
issue are stated in the judgment now reported.

Aim6 Geoffrion K.C. and Jacques Cartier K.C. for the
appellants.

Stanislas Poulin K.C. and Maurice Demers K.C. for the
respondent.

*PRESENT:-Rinfret C.J. and Kerwin, Hudson, Taschereau and
Estey JJ.

(1) Q.R. [19451 KB. 225.
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1945 The judgment of the Court was delivered by
LATouR

v. THE CHIEF JUSTICE.-Il s'agit du pr6tendu testament
ORENER de feu Charles Latour, en son vivant cultivateur, de la

paroisse de St-Jean l'Evang6liste, dans le district d'Iber-
vle.

Les appelants, Roseanne et Alphonse Latour, sont les
deux seuls enfants de M. Latour et ses seuls h6ritiers
l6gaux.

Le 24 novembre 1937, I'intimbe, qui n'est aucunement
parente ou alli6e de feu M. Latour, a fait v6rifier un docu-
ment qu'elle soutient 8tre un testament fait suivant la
forme d6riv6e de la loi anglaise, et qui se lit comme suit:-
St-Jean, 12 oct. 1937

Moi, Charles Latour, je donne h ma garde-malade Lilianne Grenier
le montant que j'ai A la Banque Canadienne Nationale pour Ja r&om-
penser des services rendus A ma femme et A moi-mame.

Je fais ma marque X devant t6moins aujourdhui 12 octobre A 5
brs de 1'aprbs-midi.

T6moins: Antonio Lachance
J. Albert Payant.

Les appelants ont alligu6 que l'un des t6moins, -Antonio

Lachance, est 1'ami de l'intim6e et qu'A la date du testament
il logeait sous le mime toit qu'elle et qu'il y loge encore;
que douze heures environ apris la pr6tendue confection
du document pr6cit6, soit le 13 octobre 1937, vers 6.15 hrs
du matin, Charles Latour est d6c6d6 d'une angine de poi-
trine. II avait alors A la Banque Canadienne Nationale,
en d6p6t A son compte et A son nom, la somme de $11,929.50.

Les appelants ont pr6tendu que ce document 6tait faux
. et frauduleux, et que jamais Charles Latour, qui d'ailleurs

pouvait et savait signer et signait tous les actes et papiers
se rapportant h ses affaires, n'avait appos6 sa marque sur
le pr6tendu testament, et que ni directement ni indirecte-
ment il en 6tait l'auteur.

Ils soutiennent en plus que ce document, m~me s'il est
authentique, ne pourrait constituer qu'une donation qui
serait elle-mame illigale et nulle, parce qu'elle n'a pas
6t6 r6dig6e en forme notariale.

Ils alliguent en plus que leur phre, qui ne savait ni
lire ni 6crire, avait toujours d6clar6 que les biens qu'il
poss6dait 6taient pour ses enfants; que le t6moin Payant
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6tait un inconnu pour M. Latour; que ce dernier n'avait 1945
aucune estime pour l'intimbe, ainsi qu'il l'avait d6clar6 A uAna
plusieurs reprises avant sa mort. -.

GRENIER

L'intim6e a 6t entirement pay6e des services qu'elle -
a donn6s A l'6pouse de M. Latour, d6cid6e plusieurs mois -

avant son mari, et la valeur de ceux qu'elle a donnis A
Latour lui-mime peut tout au plus s'61ever h la-somme de
$25.00, vu qu'elle ne 1'a assisti que pendant cinq jours
sculement.

L'intim6e a plaid6 h cette action en niant g6ndralement
les alligations de la d6claration, en alliguant la v6rification
du testament apris comparution des appelants pour s'y
opposer et apris enquite faite. Elle ignorait lors de la
confection du testament soit que Latour avait un dip6t
h la Banque Canadienne Nationale, soit le montant de ce
dip6t. Elle admet que Latour, lorsqu'il 6tait en sant6,
signait g6ndralement son nom bien que avec beaucoup de
difficult6; mais elle affirme que, au moment du testament,
il 6tait au lit et bien malade de corps et, trbs probablement,
incapable de signer son nom. Qu'il ffit ou non capable de
le faire, elle affirme que le testament est valide du moment
qu'iI porte sa marque, et elle demande acte de 1'admission
contenue dans la d6claration que Latour ne savait ni lire
ni 6crire.

L'intimbe ajoute que, lors du testament, Latour bien
que tr~s srieusement malade de corps 6tait parfaitement
sain d'esprit et absolument capable de disposer de ses
biens. II se rendait parfaitement compte de l'acte qu'il
faisait d6lib6r6ment, sans qu'il lui eut.6t6 sugg6r6 par qui
que ce soit.

D'ailleurs, le montant en d6p6t h la Banque Canadienne
Nationale ne constituait qu'une faible partie de la fortune
de Latour, et les appelants regoivent par succession un bien
plus fort montant.

L'intimbe pr6tend que Latour avait beaucoup d'estime
pour elle, qu'il avait confiance en elle comme il le lui a
dit h elle-mime et h plusieurs autres personnes; et que les
appelants eux-mames avaient beaucoup d'estime pour elle
et de confiance en elle, ainsi qu'ils Pont r6p6t6 h plusieurs
reprises lors du d6chs de Latour. Ils le lui avaient mime
prouv6 en lui confiant des documents qu'ils consid6raient

45347-1k
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1945 comme trbs importants, jusqu'h ce qu'ils aient eu connais-
LATOUR sance du testament attaqu6; alors, ils ont compl6tement

GV. chang6 d'id6e.
GREIE- Le d6funt, dit l'intim6e, appr6ciait beaucoup cette der-

Rinfret CJ. niere parce qu'il recevait et avait regu d'elle des soins et
des attentions qu'il ne recevait pas de ses enfants, les-
quels n'ont jamais v6cu avec leur phre depuis leur nais-
sance, n'ont jamais 6t6 en tris bons termes avec lui, au
point que ce dernier n'avait pas assist6 au mariage de sa
fille. En plus, I'6pouse de son fils avait poursuivi Latour
pour pension alimentaire parce que son mari ne la faisait
pas vivre.

D'ailleurs, continue toujours l'intim6e dans sa plaidoi-
rie 6crite, le testament a 6t6 v6rifi6; H1 est ainsi devenu
authentique malgr6 l'opposition des appelants qui ont
comparu lors de la v6rification, et il ne peut plus mainte-
nant 6tre attaqu6 autrement que par voie directe en faux.
De plus, les procedures des appelants ne sont pas signees
par eux; aucune procuration sp6ciale de leur part n'est
all6gu6e ni produite; en sorte que ces proc6dures sont
nulles en la forme qu'ils ont donn6e h leur action, laquelle,
pritend-t-elle, n'est pas le remade appropri6 pour attaquer
le jugement de v6rification qui a maintenant 1'autorit6 de
la chose jug6e, et le faire mettre de c6t6.

En r6ponse, les appelants ont dit que, en tenant compte
des droits successoraux, des legs particuliers dont 6tait
charg6 leur.phre de par la succession de sa seconde femme
et des dettes l6gitimes de sa propre succession, la somme
16gu6e A l'intim6e repr6sentait, particulibrement pour un
homme 6conome et extrimement prudent en affaires comme
l'6tait Latour, un montant consid6rable et h peu pris le
seul actif liquide de sa succession.

Quant h l'appelante, Roseanne Latour, elle 6tait dans
les meilleurs termes avec son phre, lui rendait tous les
services qu'elle pouvait, le visitait tris souvent et jouis-
sait de toute son affection. Il est vrai qu'il s'6tait oppose
A son mariage, parce qu'il ne connaissait pas son futur
mai, mais depuis trbs longtemps il avait compl6tement
chang6 de manibre de voir et d'agir h ce sujet.

Quant l'appelant, Alphonse Latour, il s'est mari6 en
1918 a son retour du front et jusqu'au d6but de la crise
financi6re, il avait pu subvenir aux besoins de sa famille;
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mais il a ensuite manqu6 d'ouvrage et c'est alors que sa 1945
femme a cru devoir r6clamer une pension de son beau- iAT va
phre. Alphonse Latour n'a jamais rien reclam6 pour lui- V.

GRER
meme.

Le juge de premire instance (Duranleau J.) a 6t d'avis Rin-retcJ.

que les appelants avait fait la preuve de circonstances qui
rendent absolument invraisemblable la confection du
document par Latour lui-mime.

II a tenu pour 6tablis les faits suivants:-le document
est 6crit sur du papier que l'intimbe avait en sa possession,
avec la plume de cette dernibre et entibrement de la main
de cette dernibre, sauf la pr6tendue marque du testateur et
la signature des deux timoins. Le document en question
n'a pas tA trouv6 dans les papiers du testateur apris sa
mort, mais il 6tait rest6 en la possession de l'intim6e depuis
le moment de sa confection.

Le savant juge n'a pu trouver aucun motif de la part
du testateur pour faire un legs de cette nature & 1'intim6e.

L'appelante 6tait en bons termes avec son phre; et s'il
est vrai que l'appelant ne visitait pas souvent son phre,
c'est qu'il risidait A Montr6al avec sa femme.

Garde Grenier, 'intim6e, n'avait aucun lien de parents
avec le d6funt et il ne lui devait rien.

Elle avait 6t6 employ6e par lui durant quelques semai-
nes comme garde-malade aupris de son 6pouse, h deux
reprises, mais ses services avaient ti bien payis.

Monsieur Latour 6tait micontent du traitement donni
A sa femme par 1'intimbe dans les derniers jours de sa
maladie. Apr&s la mort de sa femme, il avait mime dit
A qui a voulu 1'entendre, qu'elle 6tait morte apres un
sommeil de 72 heures, caus6 par une dose trop forte de
rem'des que lui avait administrie l'intimbe. II entretenait
done des sentiments peu sympathiques A I'6gard de cette
dernisre au moment oi il eut une attaque d'angine de
poitrine, le 8 octobre 1937.

C'est son m6decin qui lui dit qu'il avait besoin des
soins d'une garde-malade et qu'il allait lui envoyer Garde
Grenier.

Monsieur Latour a tenu le lit du 8 au 13 octobre, pre-
nant du mieux de jour en jour. Le 12 octobre, le jour
de la pr6tendue confection du testament, il se sentait
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194 tellement bien qu'il a dit ' plusieurs personnes qu'il allait
LU se lever le lendemain. Mais le lendemain matin, il eut

V. une autre attaque d'angine qui a caus sa mort.GR uaER
- L'honorable juge a consid6r6 comme un indice trbs s6-

Srieux, si non certain, que le document n'6mane pas du
d6funt, le fait "dans les circonstances bien 6tablies dans
cette cause", de l'absence de la signature du d6funt sur
le document.

II a constat6 que M. Latour 6tait un homme prudent
en affaires, qu'il signait facilement son nom, bien qu'il ne
sfit ni lire ni 6crire, comme d'ailleurs il 6tait facile de s'en
rendre compte par la signature qui apparait sur les ch6ques
dont une liasse a 6t6 produite, et sur les autres documents
vers6s au dossier. Or, le 12 octobre, A l'heure oi ce
document est cens6 avoir 6t6 reconnu par lui, il 6tait par-
faitement en 6tat de signer son nom et r6p6tait h ceux qui
le visitaient qu'il ne s'6tait jamais senti mieux et qu'il
allait se lever le lendemain.

Il a trouv6 incroyable qu'un homme de son experience
ait sign6 de sa marque l'acte le plus solennel de sa vie
lorsque, trois jours auparavant, alors qu'il tait moins bien,
il avait dit h 1'un de ses d6biteurs venu lui faire le paie-
ment de ses int6rits: "Fais ton regu, et je vais te le signer".
De m~me qu'il ne croit pas qu'il aurait dit h Garde Grenier,
comme elle l'affirme dans sa d6position, apr~s qu'elle efit
6crit le document: "Maintenant je vais faire ma marque
devant deux t6moins."

Toujours A ce sujet, le savant juge fait remarquer que
personne n'a vu, A la maison du d6funt, les t6moins en
pr6sence desquels Latour aurait fait sa marque, pas m~me
Colette G6lineau, la servante de la maison.

Lachance 6tait 1'ami et le compagnon de 1'intim6e, et
il vivait sous le m~me toit qu'elle comme pensionnaire de
la famille Grenier. Payant 6tait peu connu. Ces deux
t6moins sont cens6s 6tre venus h la r6sidence de M. Latour
vers 5 hrs de 1'aprbs-midi le jour en question, et y 6tre
demeur6s environ 10 minutes.

Colette G6lineau, A l'emploi de monsieur Latour depuis
quinze mois comme servante, d6sint6ress6e et digne de
foi aux yeux du juge de premibre instance, poss6dant la
confiance de son patron, affirme positivement qu'a cinq
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heures, Latour, la garde-malade et elle-mgme 4taient seuls 1945
dans la maison. Elle 6tait bien sortie pour aller traire LATOUR

deux vaches h quelque cent pieds de la maison, A 41 heures, o V.

mais elle est rentr6e A 4.45 heures; et elle a pu fixer -
cette heure-lh parce que lorsqu'elle revint de traire les Rinfret CJ.

vaches, monsieur Latour lui demanda quelle heure il 6tait
et elle constata alors qu'il 6tait 4.45 heures.

En outre, il est bien 6tabli que trois autres personnes sont
venues entre 5 et 6 heures, les unes par affaires et les autres
pour rendre visite. Aucune d'elle n'a vu les deux t6moins
en question.

Comme explication de cette coincidence 6trange, I'inti-
m6e a soutenu qu'au moment oii ces deux t6moins sont
arriv6s A la maison, Colette G61ineau 6tait allie traire les
vaches. Elle admet que Mile G61ineau n'a t6 absente
qu'un quart d'heure. Le savant juge trouve qu'il 6tait
physiquement impossible que la pr6sence des t6moins dans
la maison n'ait dur6 que dix minutes, et qu'il est difficile
de concevoir que l'on a pu proc6der h la confection du
testament dans un aussi court espace de temps.

Ii ajoute qu'en tenant compte des distances h parcourir,
il n'est pas-croyable que le t6moin Lachance ait pu, en si
peu de temps, se rendre h pied h sa maison de pension, alors
qu'il est admis qu'h quatre heures p.m. il tait h la manu-
facture oit il travaillait; mais arriv6 h sa maison de pen-
sion chez madame Grenier, il aurait alors appris que l'inti-
m6e le faisait demander avec un autre timoin, chez M.
Latour; il se serait mis A chercher un t6moin, il aurait
atteint Payant par t6l6phone, un journalier qui 6tait cens6
6tre au travail, il l'aurait fait venir chez-lui A pieds; et
ensuite, tous deux se seraient rendus toujours h pieds chez
M. Latour.

Ce dernier demeurait dans les limites de la ville de St-
Jean, mais sur une ferme compl6tement en dehors du centre
de la ville.

Le juge de premibre instance fait ensuite remarquer que,
au soir du 12 octobre, c'est-h-dire h peine une couple d'heu-
res aprbs celle oii le testament est cens6 avoir 6t6 fait,
Lachance, qui allait tous les soirs chez M. Latour pour y
porter le journal, et y rencontrer son amie, I'intimbe, A son
arriv6e aurait demand6 au malade comment il avait
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1945 pass6 la journ6e. Cette question parait invraisemblable si
AO 1Pon pense que Lachance 6tait venu h cinq heures de 1'apris-
V. midi, pour agir comme t6moin au testament.

GREMER

e W. Le savant juge ne croit pas la conversation rapport6e
par l'intim6e comme ayant eu lieu entre elle et le malade
pour l'amener A lui consentir son testament.

Sur ce point, il d6clare qu'il suffit de lire les t4moignages
qu'elle a rendus, tant sur la requite pour v6rification qu'au
cours de l'enqute, pour s'en rendre compte.

II ne croit pas non plus que M. Latour, parlant du docu-
ment contest6 qu'il venait de faire, aurait dit h l'intim6e:
"Vous n'en parlerez qu'aprbs mes fun6railles". Ce langage,
dit-il, dans la bouche d'un homme qui croyait ne jamais
s'6tre mieux port6, est invraisemblable.

Il ne croit pas la conversation qui aurait 6t6 tenue en
pr6sence des deux t6moins lors de la confection du testa-
ment; je veux dire qu'il ne croit pas qu'une telle conver-
sation ait eu lieu.

II souligne l'affirmation du t6moin Payant qu'avant
de faire sa croix, Latour aurait lu le document, alors qu'il
est 6tabli que Latour ne savait ni lire ni 6crire, et que par
ailleurs l'intim6e n'aurait pas sugg6r6 A Latour de signer
son nom sur un document de cette importance, quand
elle savait qu'il 6tait en 6tat de le faire.

Le savant juge a regu de la preuve l'impression que,
depuis assez longtemps, l'intim6e convoitait les biens de
Latour, en tout ou en partie.

Elle avait m6me, aprds la mort de madame Latour au
printemps de 1937, sugg6r6 A Latour qu'elle pourrait 6pou-
ser son ami Lachance, et elle lui avait propos6 alors d'aller
vivre, elle et son mari, avec Latour, ce que ce dernier
aurait refus6.

Il constate encore un autre incident pour lequel il
trouve qu'il n'y a pas eu d'explication satisfaisante. Au
moment de la mort de M. Latour, une somme de $195.00
6tait cach6e dans la chambre du d6funt, A un endroit connu
seulement de Colette G61ineau et de l'intim6e. Imm6diate-
ment apris la mort de M. Latour, l'intim6e dit A 1'appe-
lante:

Faites-vous donc remettre par la servante les $195.00 qui 6taient
d6posies dans l'armoire de la chambre de M. Latour.
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Sur cette demande, Colette G61ineau se rendit h l'endroit 1e4

pricit6 pour constater, A sa grande surprise, la disparition LATOu1B

de la somme en question. V.
GRtENIER

II souligne aussi la disparition, de la chambre du d6funt, RinfrCW
du livret de banque qui constatait le d6p6t que l'intim6e -

prtend lui avoir 6t6 16gu6.
Enfin, il trouve bien 6tranges les propos tenus par 'in-

tim6e aprbs la mort de M. Latour et avant ses fun6railles,
au sujet des troubles qu'elle pourrait faire A la succession,
si elle avait des t6moins.

Et puis, apris avoir fait mention des contradictions
importantes entre le t6moignage de l'intim6e et celui des
t6moins au testament sur ce qui s'est pass6 et dit lors de la
confection du document, et que pour un homme qui ne
savait pas lire, il est assez -extraordinaire que Latour ait
pu trouver, sans 6tre aid6, 1'endroit pr6cis dans le corps
m~me du testament, et non pas au bas du document comme
il est d'habitude, pour y faire sa croix ou sa marque, en
d6finitive, le savant juge de premiere instance arrive A la
conclusion suivante:

Le tribunal, apris avoir vu, interrog6 et entendu les t6moins, avoir
pes6 et consid& toutes les circonstances de cette affaire, ne peut pas
ajouter foi aux affirmations de Ila d~fenderesse et de ses deux timoins, le
poids de ces circonstances et des pr6somptions qui en r6sultent 6crase et
d6truit ces dites affirmations.

C'est dans ces conditions que le savant juge a maintenu
l'action des appelants, qu'il a d6clar6 le pritendu testament
du 12 octobre 1937, faux, frauduleux et ill6gal, qu'il l'a
annull6 tant comme donation que comme testament sui-
vant la forme d6rivie de la loi d'Angleterre, et qu'il a
6galement d~clar6e nulle sa v6rification, avec d6pens contre
1'intim6e.

Sur un autre point, le savant juge a t6 d'avis qu'il n'y
avait aucune disposition testamentaire dans le document
en question, et que, m~me s'il 6manait de feu Charles La-
tour, il constitue uniquement une donation de biens pr6-
sents et que, d~s lors, il contenait une ill6galit6 fatale, h
savoir qu'il n'avait pas 6t6 regu par un notaire et qu'il
ne portait pas minutes. (Article 776 C.C.)

L'appel de ce jugement h la Cour du Banc du Roi a W
maintenu. Cette Cour a 6t6 d'avis que le document consti-
tuait un testament et que la preuve n'6tait pas suffisante
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1945 pour "prendre la responsabilit6 de declarer par le juge-
Lrown ment" que ces trois personnes (c'est-h-dire l'intim6e et les

V deux t6moins au testament) ont commis les actes criminels
G qu'on leur reproche. Cette Cour a 6mis l'opinion que les

Rinfret C.J. appelants n'avaient pas fait une preuve suffisante pour lui
permettre d'annuller la verification du testament faite par
la Cour Sup6rieure, et elle a en cons6quence d6bout6 les
appelants de leur action avec d6pens.

En vertu de l'article 857 du code civil, le testament fait
suivant la forme d6rivde de la loi d'Angleterre est prbsent6
pour v6rification au tribunal ayant juridiction sup6rieure
de premibre instance, dans le district oil le ddfunt avait son
domicile. Le tribunal, le juge ou le protonotaire regoit
les d6clarations par 6crit et sous serment de t6moins comp6-
tents h rendre timoignage, lesquelles demeurent annex6es
A l'original du testament, ainsi que le jugement. II peut
ensuite 4tre d6livr6 aux intiress6s des copies certifi6es du
testament, de la preuve et du jugement, lesquelles sont
authentiques et font donner effet au testament, "jusqu'a
ce qu'il soit infirm6 sur contestation."

Et, d'apris larticle 858 C.C.,
il n'est pas n6cessaire que 1'h6ritier du d6funt soit appel A. da v6rification
ainsi faite d'un testament, A moins qu'il n'en soit ainsi ordonn6 dans des
cas particuliers. L'autorit6 qui procihd A cette v6tification prend con-
naissance de tout ce qui concerne le testament. La vrification ainsi faite
d'un testament n'en empiche pas ]a contestation par ceux qui y ont
int-r~t.

Dans la cause de Dugas v. Amiot (1) il a 6t6 jug6 par
cette Cour que le jugement ordonnant la v6rification d'un
testament olographe (qui est la m~me que celle qui est
requise pour un testament fait suivant la forme d6riv6e
de la loi d'Angleterre) ne constitue pas chose jug6e. Le
principal objet de la v6rification est de conf6rer de la
publicit6 h ce genre de testament, et son effet pratique est
de permettre aux parties int6ress6es d'en obtenir des
copies certifi6es qui sont authentiques. Par suite de la
v6rification, le testament obtient son effet "jusqu'h oe qu'il
soit infirm6 sur contestation". (Article 857 C.C.) Et sur
une action en contestation d'un testament qui a t6 v6rifi6,
le fardeau de la preuve continue d'imposer au b6ndficiaire
l'obligation d'6tablir l'authenticit6 de l'6criture ou de la
signature du testateur. La v6rification n'a pas pour effet

(1) [19291 S.C.R. 600.
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de transf6rer ce fardeau sur les 6paules de celui qui r6pudie 1945

le testament. Ce n'est pas A lui qu'il incombe de prouver LATOUR

que l'6criture ou la signature ont 6t6 falsifi6es. Dans cette G m
cause-1h, le codicille, qui avait 6t6 virifi6, 6tait contest6 -

par les int6ress6s qui niaient qu'il fut 6crit et sign6 par la Rinfret CJ.

testatrice. La Cour Sup6rieure avait rejet6 cette contes-
tation, mais la Cour du Bane du Roi l'avait accueillie,
quoique seulement A une majorit6 de 3 juges contre 2.
Notre jugement se rapporta d'abord aux d6cisions du
Conseil Priv6 re Migneault vs. Malo (1), et de la Cour
Supreme du Canada re Wynne v. Wynne (2), h 1'effet que
Particle 858 du Code Civil conserve son effet mme A
1'6gard de celui qui s'6tait oppos6 h la v6rification. Ainsi
que le fait remarquer Mignault dans son "Droit Civil
Canadien", (volume 4, p. 314):-

L'on peut dire que la juridiotion en matibre de v&ification est
plut~t gracieuse ou non con-tentieuse que judiciaire.

Il y a une tris grande diff6rence entre le "probate" de
la loi anglaise et la v6rification suivant le systhme de la
province de Qubbec.

En soi, disions-nous re Dugas v. Amiot (3)
d'aprbs le texte du code, le testament vrifi ne change pas de caractbre. La
v6rification n'en fait pas un acte authentique; les copies seules le
sont. * * * l'effet du testament v6rifi6 subsiste "jusqu'A ce qu'il soit
infirm". Mais en dehors de la publicit6, qui est 6vidente, et du pouvoir
d'en donner des copies qui y est exprim6, le code n'indique aucun effet
qui r6sulterait de la v~rification. * * *

II sembderait extraordinaire que la virification, A laquelle i1 n'est pas
ncessaire d'appeler les int6ress6s, p~t modifier la position et les droits de
ces derniers. Avant la v6rification, celui qui voudrait opposer un
testament olographe aux h~ritiers du d6funt aurait le fardeau de Ia
preuve. Par le seul fait d'une virification h Iaquelle 1'h6ritier n'aurait
pris aucune part, qui aurait m~me pu avoir lieu hors de sa connaissance,
c'est sur Iui maintenant que ce fardeau reposerait, et il serait ainsi priv4
de ses avantages ant~rieurs. De prime abord, cela parait injuste. On
incline A croire que le sens des articles 857 et 858 du code civil est plut8t
. l'effet que, advenant la contestation, des parties seront places dans la
mfme position que s'il n'y avait pas eu de v~rification. 11 y a ddjk
en ce sens, dans la jurisprudence de la province de Qu6bec, l'opinion
clairement exprimbe par Sir Melbourne Tait, dans St. George Society
v. Nichols (4).

Nous ne discuterons pas l'arrit re Doucet v. Macnider (5)
oii d'ailleurs il s'agit d'incapacit6 mentale, comme expri-

(1) [18721 L.R. 4 P.C. 123. (4) [18941 Q.R. 5 S.C. 273, at 291.
(2) [1921] 62 Can. S.C.R. 74 (5) [19051 Q.R. 14 KB. 232.
(3) [19291 S.C.R. 600, at 611.
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1945 mant une opinion diff6rente. Mais au rapport des Com-
LATOUR missaires (5ibme rapport, page 518), ils parlent de cette

V. section comme traitant
GRENER

-- de la v6rification pr6liminaire qui se fait devant le juge d'un testament
Rinfret CJ. qui ne s'est pas fait dans la forme authentique.

11s ajoutent:
qu'iI y a int&rit A ce que sa validit6 subisse tout de suite use premibre
epreuve.

Sans doute, il ne faut pas faire d'analogie avec le systh-
frangais qui est diff6rent, mais la formule de la doctrine
frangaise est commode pour exprimer notre pensie:
En principe, en ce qui regarde la force probante, le testament, mgme
spris sa virification, n'est toujours qu'un acte sous seing priv.*

(2 Baudry-Lacantinerie, 3ibme 6d., des Donations, vol. II,
no. 1981 et suiv.; 13 Laurent, no. 239 et suiv.; 10 Aubry et
Rau, 5ibme 6d., parag. 669; Demolombe, no. 143 et suiv.)

Dans la cause de Dugas v. Amiot (1), la v6rification du
pr6tendu testament avait 6t6 obtenue au moyen d'un affi-
davit qui fut plus tard reconnu faux, et il suivait que, pour
ce seul motif, cette .virification devait 6tre aise de c6t6.
Puis, la v6rification 6tant 6cart6e, il 6tait sfir qu'h l'6gard
du codicille les parties se trouvaient au mime 6tat qu'elles
6taient auparavant.

Mais tout ce que nous avons dit dans cette cause, au
sujet de l'effet de la v6rification du testament, est bas6 sur
des principes g6ndraux qui s'appliquent dans la cause
actuelle.

Au contraire, l'arrat de cette Cour re Billette v. Vallie (2)
ne saurait nous aider h la solution du pr6sent litige. Dans
cette esp~ce, la conclusion de la Cour fut simplement que
le demandeur n'avait pas fait une preuve suffisante pour
permettre de changer l'6tat de choses qu'il avait laiss6
subsister pendant 24 ans. Le testament en question avait
6t6 v6rifi6 en 1903; le 16gataire universel, en vertu de ce
testament, 6tait en possession depuis lors, et 1action en
annulation ne fut signifide que le 21 septembre 1927. Toutes

ces circonstances n'6taient certes pas favorables au succes

du demandeur. C'6tait 6videmment un cas exceptionnel et

essentiellement un arr~t d'espbce.

(2) [19311 S.C.R. 314.

[1945760

(1) [19291 S.C.R. 600.
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En envisageant le pr6sent litige, l'on ne saurait oublier 1945

que l'intim6e n'a aucun lien de parent6 ou d'alliance LATOUR

avec le testateur, et que, sans le suppos6 testament, elle G .
n'aurait jamais pu pr6tendre A la moindre part de la suc- -

cession du de cujus. I est bien naturel que, dans ces cir- Rinfret c.J.

constances, il incombe h l'intimbe de prouver que le docu-
ment qu'elle invoque 6tait bien le testament de feu
Charles Latour, vu qu'il aurait pour effet de frustrer les
deux seuls enfants de ce dernier, qui sont ses seuls h6ritiers
16gaux.

Le jugement de premibre instance est bien cat6gorique.
Nous avons rapport6 plus haut les paroles de l'honorable
juge qui a vu, interrog6 et entendu les timoins. II d6clare:
qu'il ne peut pas ajouter foi aux affirmations de la d6fendresse et de
ses deux t6moins.

Et il poursuit:
Le poids des circonstances, et des pr6somptions qui en risultent,

&rase et d~truit ces dites affirmations.

Le savant juge arrive A cette conclusion en se basant
sur la cr6dibilit6 des t6moins qui ont paru devant lui.

Dans ces conditions, la rigle est qu'un tribunal d'appel
ne devrait substituer ses impressions A l'6gard des t6moins
A celles d'un juge de premibre instance qu'en exergant
la plus grande circonspection et pour des raisons bien pr6-
cises et sp6ciales.

Ainsi que le dit Lord Wrenbury re Wood vs. Haines (1):
It must be an extraordinary case in which the Appellate Court can

accept the responsibility of differing as to the credibility of witnesses
from the trial judge who saw and watched them, whereas the Appellate
Judge has had no such advantage.

Voir 6galement ce que disait Lord Sankey (page 250)
et Lord Wright, (pages 265 et 266) re Powell vs. Streatham
Manor Nursing Home (2).

En tout respect, nous ne croyons pas qu'il existait ici
des circonstances extraordinaires et sp6ciales pouvant
justifier la Cour du Banc du Roi en Appel de mettre de
c6t6 la d6cision du savant juge de la Cour Supbrieure, sur
les faits et sur la preuve; et, suivant nous, cette decision
n'aurait pas dfi 6tre infirm6e.

(1) P.C. [19171 38 O.L.R. 593.

S.C.R.] 761

(2) 119351 A.C. 243.
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1945 Nous sommes d'avis que l'intim6e n'a pas rbussi h prou-
LAuR ver que le document qu'elle invoque a r6ellement 6t6 sign6

GE M de sa marque par M. Latour ou qu'il constitue le testament
de ce dernier. II n'est pas n6cessaire, pour maintenir

Rinfret c.J. l'action des appelants, d'en dire davantage.
L'appel doit ftre maintenu et le jugement de la Cour

Sup6rieure doit 6tre r~tabli avec d~pens dans toutes les
cours.

Appeal allowed with costs.

Solicitor for the appellants: Jacques Cartier

Solicitors for the respondent: Stanislas Poulin and
Maurice Demers

1945

*O.2 STERLING WOOLLENS & SILKS CO.
*Oct. 30 LTD. (DEFENDANT) .................

AND

DAME SARA LASHINSKY ET VIR RESPONDENT.
(PLAINTIFF) .................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Husband and wife-Incorporated company formed exclusively of both-
Hypothec given by wife as security for company's debts-Validity-
Husband's shares fully paid up-Allegation of fraud by the wife-
Immaterial whether husband has more or less shares than the wife-
Article 1801 C.C.

Where husband and wife are shareholders in an incorporated company, in
this instance formed exclusively of both of them, the wife cannot
guarantee the debts of the company, even if her husband's shares were
fully paid up, because by so doing she obliges herself for her husband
in contravention of article 1301 C.C. Such obligation is an absolute
nullity, or, in the words of the article, "is void and of no effect."

Allegation of fraud on the part of the wife has no bearing in such a case.
Article 1301 C.C. is for the purpose of protecting the wife, has always
been regarded as a matter of public order and must receive its
application under all circumstances.

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau and Rand
JJ.
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In the present case, the deed of hypothee subscribed to by the wife was 1945
given not for her own benefit but for the security of the company's S- o
debts. It is immaterial whether the husband held more or less shares WooRLINS
than the wife; it is sufficient that he held a substantial interest in the &
company. SILKS CO.

I/D.
Trust & Loan Company of Canada ([19041 A.C. 94) and La Banque V.

Canadienne Nationale v. Audet ([19311 S.C.R. 293) foll. LASHRINSKY

APPEAL from a judgment of the Court of King's
Bench, appeal side, province of Quebec, reversing the
judgment of the Superior Court, Louis Cousineau J.
and maintaining the respondent's action.

The Superior Court dismissed an action taken by the
respondent to declare null and void an hypothec for $7,500
given by her to the appellant company as security for the
payment of merchandise to be shipped by the latter to an
incorporated company formed exclusively of the wife and
the husband, on the ground that the bond given by the
wife was contrary to the provisions of article 1301 C.C.

The appellate court reversed that judgment; and the
Supreme Court of Canada after hearing counsel for the
appellant, dismissed the appeal, without calling on counsel
for the respondent.

M. M. Sperber K.C. for the appellant.

M. Gameroff K.C. and S. Fenster for the respondent.

The judgment of the Court was delivered by

THE CHIEF JUSTICE:-This is another case under article
1301 of the Civil Code. This Court has already rendered
many decisions on the interpretation of that article; but the
ruling case remains that of The Trust and Loan Co. of
Canada v. Gauthier (1). The several judgments rendered
in the courts of Canada since then were nothing else than
the application of the Trust & Loan judgment (1) to the
particular facts in each instance.

In The Trust and Loan case (1), Lord Lindley, deliver-
ing the judgment of their Lordships, said, among other
things, (p. .100):-

Except in dealing with their common property, she (the wife) is not
to bind herself with him, (the husband), i.e., she is not to join him in any
obligation which affects him.

(1) [1904] A.C. 94.

763S.C.R.]
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1945 And further on he says:-
STEaLING What then is meant by "for him"? Does it mean jointly with him,

WOOLLENS or as his surety and nothing more? or does it mean for him generally,

San Co. .in any way for his benefit.

. And at p. 101 his Lordship gives the answer:-
LASHINSKY Their Lordships gather from the decisions referred to in the argu-
Rinfret C.J. ment and in the published commentaries (6 Mignault 189, 191) on the

- Civil Code that the words "for her husband" are now judicially held to
mean generally in any way for his purposes as distinguished from those
of his wife; and that ignorance on the part of her obligee (cr~ancier)
cannot avail him if it is proved that she in fact bound herself for her
husband. These conclusions are in their Lordship's opinion sound and in
accordance with the language of art. 1301 and with its evident object.

We do not want to associate ourselves with many of the
pronouncements in the formal judgment a quo. As matter
of fact, the Court of King's Bench (Appeal Side) divided
three judges to two in this matter, and what was handed
down as the judgment of the majority is really made up in
the main of the reasons of one of the judges who formed
the majority. It does not express the views of the two
other judges and in some "consid6rants" even it expresses
the contrary of what those two judges said.

We agree with St. Germain and Barclay JJ. that the case
of La Banque Canadienne Nationale v. Audet (1) is in
point to the effect that where husband and wife are both
shareholders in a company, the wife cannot guarantee the
debts of that company, even if her husband's shares were
fully paid up, because by so doing she obliges herself for
her husband.

This is applying strictly the pronouncement of Lord
Lindley on behalf of the Judicial Conunittee in the Trust
and Loan case (2) that article 1301 of the Civil Code is
now judicially held to mean that the wife cannot bind
herself "for her husband" and that those words "are now
judicially held to mean generally in any way for his pur-
poses

This language renders it necessary to distinguish between
obligations of a wife for her husband and obligations con-
tracted for her. The object of the article is evidently to
protect her against her husband and against herself. (Lord
Lindley, at p. 100) (2).

(1) [19311 S.C.R. 293.

[1945

(2) [19041 A.C. 94.
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In these circumstances the question of fraud does not 1945
enter into the discussion. The article is for the purpose STEBUING

of protecting the wife. It has always been regarded as a WOOLLENS
matter of public order and it must receive its applica- SHKs CO.
tion under all circumstances. The- obligation which the .
wife contracts in contravention of article 1301 C.C. is an LABImSar

absolute nullity. In the wording of the article it "is Rinftret c.
void and of no effect".

Since the judgment of the Privy Council in The Trust
and Loan case (1), an amendment has been introduced
by the Legislature adding to the article the words "sav-
ing the rights of creditors who contract in good faith".

In La Banque Canadienne Nationale v. Audet. (2), this
Court expressed its views upon the effect of that amend-
ment. Applying what was said in that case on that
point we must say that, in the premises, the amendment
cannot help the appellant. The bond subscribed to by
the wife was given not for her own benefit but for the
security of the company's debts. That company was
formed exclusively of the wife and the husband. The
only other shareholder held one share merely for the
purpose of qualifying a third person according to -the
requirements of the Quebec Company Law. It is imma-
terial whether the husband held more shares than the
wife, as in the Audet case (2), or whether he held a lesser
number of shares than she did. It is sufficient that he
held a substantial interest in the company. The wife,
guaranteeing the company under such circumstances,
clearly came within the wording of the article as inter-
preted by this Court in La Banque Canadienne Nationale
v. Audet (2) and by the Judicial Committee in The Trust
and Loan Co. v. Gauthier (1).

The appeal must be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Sperber, Godine & Cross.

Solicitors for the respondents: Gameroff & Fenster.

(1) [19041 A.C. 94. (2) [1931] S.C.R. 293, at 311,
312, 313.

45347-2
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MISSION SAWMILLS LIMITED
*Oct. 45 (DEFENDANT) ......................

AND

GILL BROTHERS (PLAINTIFFS) ...... .. RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Contract-Finding of, on the evidence-Contract to sell all fuel wood
produced at mill-No stipulation in contract as to its duration-Lack
of reasonable notice of termination-Contract wrongfully determined
-Damages.

APPEAL by the defendant from the judgment of the
Court of Appeal for British Columbia (1) dismissing
(Sidney Smith J. A. dissenting) the defendant's appeal
from the judgment of Bird J. (2) who held that there was
a binding agreement entered into between the defendant
and the plaintiffs whereby the defendant would sell to the
plaintiffs all fuel wood produced at the defendant's mill at
certain prices and the plaintiffs would buy at such prices
and take delivery at said mill and keep clear the wood
bunker at said mill; that the agreement was subsisting
when it was terminated by a notice given by the defendant;
that the agreement was for an undetermined time; that
it was subject to termination by either party, only upon
reasonable notice; that the notice given by the defendant
was not reasonable; and therefore the agreement was
wrongfully determined by the defendant, and the plaintiffs
were entitled to damages. (Whether the agreement was
a terminable agreement would seem to have been doubted
by Robertson J.A., one of the majority in the Court of
Appeal; but he found it unnecessary to express any opinion
upon that question).

Alfred Bull K.C., for the appellant.

C. K. Guild K.C. for the respondents.

On conclusion of the argument of counsel for the
appellant, the Court adjourned to the following day, and,
on the opening of Court on said following day, the Court,

*PPSENT:-Kerwin, Taschereau, Rand, Kellock and Estey JJ.
(1) [19451 2 W.W.R. 337; [19451 3 D-L.R. 506.
(2) [1944] 3 W.W.R. 310.

[1945
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without calling on counsel for the respondents, dismissed 1945

the appeal with costs; Kerwin J. reading orally for the missoN
Court the following reasons: SAWMILS

V,
KERWIN, J.-It will be unnecessary to call upon you Mr. Gm

Guild. Mr. Bull has said all that was possible in support of
the appellant's contention that there was no contract but,
having had an opportunity of considering the evidence,
we are all of the opinion that the trial judge and the Court
of Appeal came to the right conclusion that there was a
valid contract between the parties, entered into in April,
1942. It contained no stipulation as to its duration
but the trial judge found, and the Court of Appeal agreed
with him, that it was subject to termination upon reason-
able notice, that the six days' notice given by the appellant
on June 24ith, 1943, was unreasonable, that the contract
was wrongfully determined on June 30th, 1943, and that six
months' notice would have been reasonable. It was there-
fore referred to the District Registrar at Vancouver to
inquire and certify what damages the respondents have
sustained during the period from June 30th, 1943, to
December 24th, 1943, by reason of the wrongful termination
of the contract of April, 1942.

We are unable to agree with Mr. Bull's alternative
contention that if the Court agreed with the courts below
that such a contract had been made it could be terminated
at any time. Speaking generally, a contract indefinite in
time is prima facie perpetual. The respondents do not
quarrel with the finding that the contract in question was
determinable upon six months' notice and no other period
has been suggested. In order to avoid any question, we
think it proper to state that the damages to which the
respondents are entitled must be fixed on the basis of the
alterations in the original contract, assented to by the
respondents and referred to in the reasons for judgments
of the trial judge and the Court of Appeal.

The appeal fails and must be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: C. Carmichael.

Solicitors for the respondents: Hamilton Read & Paterson.

S.C.R.] 767
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19 L'ASSOCIATION INTERNATIONALE *

*Oct.30 DES DEBARDEURS, LOCAL 375 APPELLANT;
*Nov9

* (DEFENDANT) ......................

AND

JOSEPH DUSSAULT AND OTHEREE RESPONDENTS.
(PLAINTIFFS) ......................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Appeal-Jurisdiction-Petition for leave to appeal-Labour Unions-
Alleged illegal expulsion of members-By-law prohibiting members
from belonging to a "rival" association-Definition of "rivalry" not
given-Uncertainty as to its meaning-Whether by-law passed in
conformity with provincial statute-Whether resolution expelling
member within the powers of the association under the by-law-
Question of general importance for all labour unions in the prov-
ince-Future rights-Jurisdiction of provincial appellate courts to
grant leave to appeal to this Court-Supreme Court Act, section 41
Professional Syndicates Act, R.S.Q., 1925, c. 9255, s. 2.

The respondents are longshoremen and were officers of the appellant
association. An action for damages for loss of salary was brought
by them against the association on the ground that they have been
illegally expelled from it. A by-law of the association prohibited its
members from belonging to a "rival" association, and it was claimed
that the respondents violated the by-law. The Superior Court dis-
missed the action; but the appellate court reversed that judgment. The
appellant moved for secial leave to appeal to this Court.

Held that special leave to appeal should be granted.

The interpretation given to the word "rivalry" by the members of
the appellant association differs from the one given by the mem-
bers of an association preceding it; and that word is also differ-
ently construed by the two courts below. There is therefore a
primordial interest that the definition of what constitutes "rivalry"
should be definitively established by this Court. The question
whether the respondents are members of a "rival" association is
obviously a question of fact; but the question as to what consti-
tutes a "rival" organization, in the absence of any definition, is an
important question of law.

Questions are also raised whether the statutes and the by-laws of the
appellant association are binding in law, on the grounds the for-
malities essential to put them in force would not have been ful-
filled and, also, that these statutes and by-laws would not have
been deposited with the Provincial Secretary in pursuance of sec-
tion 2 of chapter 255, R.S.Q., 1928. Another ground of appeal is
whether the resolution expelling the respondents is within the powers
of the association under the by-law.

*PRESENT:-Rinfret CJ. and Kerwin, Hudson, Taschereau and Rand JJ.
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The present litigation, besides concerning the great number of mem- 1945
bers of the two labour associations in this case, is of much interest V

to all other unions which have been incorporated under the same nAo -
statutory law; and the decision in this case may affect, in a INTERNA-
general way for the whole province of Quebec, -the status of all TIONALE

labour unions and similar organizations. DEB
DAiBARDEURS,

The rights in future of the parties in this case are also affected by LocAL 375
the judgment from which leave to appeal to this Court is sought DuSSAULT
by the appellant.

As already decided by this Court, the jurisdiction of the "highest court
of final resort" in a province to grant special leave to appeal to
this Court, under section 41 of the Supreme Court Act, is untram-
melled, unlimited and free from any restrictions. The proviso in
that section, with its sub-classes (a) to (f) has no bearing as to
the jurisdiction of the provincial courts and applies exclusively
to the jurisdiction of the Supreme Court of Canada. Canadian
National Railway Company v. Croteau & Cliche ([19251 S.C.R. 384);
Hand v. Hampstead Land and Construction Company ([19281 S.C.R.
428); Forcier v. Coderre ([19361 S.C.R. 550); Fortier v. Longchamp
([19411 S.C.R. 193) and Campbell Auto Finance Co. Ltd. v. Bonin
([19451 S.C.R. 175).

MOTION for leave to appeal to the Supreme Court of
Canada from a judgment of the Court of King's Bench,
appeal side, province of Quebec (1), reversing the judg-
ment of the Superior Court, Philimon Cousineau J. and
maintaining the respondents' action.

Charlemagne Rodier K.C. for the motion.

U. Boisvert contra.

The judgment of the Court was delivered by

THE CHIEF JUSTICE.-Les intimbs sont des d6bardeurs
risidant h Montreal et ils 6taient membres de l'Associa-
tion appelante.

Le 17 mars 1939, ils furent expulsis de l'Association pour
la raison qu'ils faisaient partie d'une autre association
rivale de d6bardeurs dans le port de Montr6al, connue sous
le nom de "L'Union Nationale Ind6pendante de 1'lle de
Montr6al Incorpor6e".

11s poursuivirent alors l'Association appelante en recou-
vrement des dommages pour perte de salaire durant la
saison de navigation de 1939.

(1) Q.R. [1945] K3. 353.
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1945 La Cour Supdrieure les d6bouta des fins de leur action;
L'AssoCIA- mais, sur appel A la Cour du Banc du Roi, (1) ils rdussi-
INTEONA- rent A faire infirmer ce jugement et h obtenir le maintien
TIONALE de leur r6clamation en dommages.

DES
D'BARDEURS L'Association appelante demanda alors h la Cour du
LocAL 375

V. Banc du Roi la permission d'en appeler h la Cour Supr~me
DussAULr du Canada. Cette demande lui fut refus6e, et elle fait

RinfretcJ. maintenant une requ~te au m~me effet devant cette Cour.
Cette requite expose que les jugements et les opinions,

exprimbs respectivement par la Cour Sup6rieure et par la
Cour du Banc du Roi, different h tel point que les questions
en litige ne se trouvent pas d6finitivement rigl6es; que les
droits futurs des parties sont en jeu; que les demandeurs
eux-mimes, dans leur d6claration, riservent leur recours
pour perte de salaire h 1'avenir; que 1'Association appe-
lante est expos6e h des sommations et h des procks de la
part des intim6s dans le but d'6tre r6int6gr6s dans l'Asso-
ciation; et que les questions soulev6es dans ce litige sont
d'un int6r~t g6nbral et d'une importance telle qu'elles affec-
tent mime l'ordre public.

Si 'on r6fbre au jugement de la Cour Sup6rieure, 'on
constate qu'il d6cide que les deux associations dont il s'agit
"itaient des Associations rivales de d6bardeurs dans le port
de Montr6al". D'autre part, la majorit6 de la Cour du
Banc du Roi a 6t6 d'avis contraire, sauf la dissidence de
l'honorable juge en chef de la province de Qu6bec. Or,
comme le fait remarquer M. le juge Bissonnette, "les rigle-
ments de l'Association ne d6finissent pas ce qu'il faut en-
tendre par "rivalit6"." Je vois par les notes des juges que
les Associations comprennent des milliers de membres, et
il y a done un int6r&t primordial A ce que la d~finition de
ce qui constitue "rivalit6" soit d6finitivement 6tablie par
la plus haute cour de justice.

Je vois m~me que l'interpr6tation donnie par les mem-
bres de la nouvelle Association comporte un tout autre
sens que la signification attribu6e au mot "rivalit6" par
les membres de la premiere Association.

Il se soulbve en plus la question de savoir si les statuts
et riglements que l'Association entend appliquer aux inti-
m6s ont force de loi, vu que les formalitis essentielles pour

(1) Q.R. [19451 K.B. 353.

770 [1945
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les mettre en vigueur n'auraient pas 6t6 remplies; et, en 1945

outre, que ces statuts et rkglements n'auraient pas 6t6 d6- L'ASSOCIA-
pos6s chez le Secr6taire de la province, en ob6issance A INo "A'
Particle 2 du chapitre 255 des Statuts Refondus de 1925. TIONALE

DES

L'un des juges de la Cour du Banc du Roi 6met 6gale- DtBARDEURS,
LOCAL 375

ment la pr6tention que la r6solution des intimis va au- V.
delh des pouvoirs conf6ris par le rbglement h 1'Association DuSSULT

appelante. Rinfret C.J.

De toute fagon, le r~sultat du litige d6pend de 1'inter-
pritation que 1'on donne au mot "rivalit6" et au rigle-
ment dans lequel ce mot est employ6.

Il est donc juste de pr6sumer que ce litige int6resse h
la fois le nombre consid6rable de d6bardeurs qui font par-
tie des deux Unions, mais 6galement, d'une fagon g6n-
rale dans toute la province de Quebec, les diff6rentes
Unions qui ont 6t6 constitu6es en vertu du mime r6gime
16gal. Cela me parait suffisant pour que permission d'ap-
peler h cette Cour soit accord6e h l'Association appelante.

En autant que nous pouvons nous en rendre compte
par les piices qui ont t6 soumises h cette Cour lors de
l'argumentation de la requ~te pour permission d'appeler,
cette cause affecte g6ndralement le status "des unions ou-
vribres" dans la province de Qu6bec.

La question de savoir si les intim6s appartiennent A
une association rivale est sans doute une question de fait,
mais celle de savoir ce qui constitue une association rivale,
en 1'absence de la d6finition h laquelle nous avons r6f6rd,
constitue une question de droit importante, (Quinn vs.
Guernsey (1) ).

L'expos6 que nous avons fait jusqu'ici d6montre, h notre
avis, que les droits futurs des parties sont affect6s par les
jugements qui ont t6 rendus, et le seront par celui que
devra rendre cette Cour sur 1'appel qu'on lui demande la
permission d'inscrire.

A proprement parler, la Cour du Banc du Roi, en dis-
posant de la requite pour permission d'appeler qui lui a
6t6 soumise, ne s'est pas prononcie sur 1'existence des
droits futurs, en donnant pour pr6texte que
la jurisprudence de la Cour est 1 l'effet, vu le sous-paragraphe "c" de
Particle 41 de la Loi de la Cour Supreme, 1927, S.R.C. c. 35, de laisser b

(1) [1927] S.C.R. 134 and 512.

S.C.R.] 771
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1945 cette plus haute Cour de d6cider elle-mame de l'opportunith, quant h
-_ ce motif de droits future, d'un appel h sa juridiction et d'autoriser cet

L'AssocL- appel si ele le croit & propos.
TION

INMENA
TIONMAL Conune nous 1'avons d6jh fait remarquer a maintes re-

DEURS prises, en vertu de Particle 41, la juridiction d'une cour
Loc 375 d'appel dans une province pour permettre l'appel A la

V.
DussAULT Cour Supr~me du Canada, est illimit6e et n'est restreinte

Rie Cj. par absolument aucune condition, sauf celles de Particle
- 36 et pourvu qu'il s'agisse d'un "jugement final".

Sans doute, ainsi que nous I'avons dit dans Forcier v.
Coderre, (1),
i1 s'agit d'une permission sp6ciale d'appeler et it incombe done 6. celui
qui veut 1'obtenir de d6montrer qu'il existe pour cela des raisons sp6-
ciales.

Mais, si le fait que la validit6 d'une loi ou d'une ordon-
nance d'un corps 16gislatif, les droits, revenus ou toute
somme d'argent payables A Sa Majest6, les rentes annualles
ou autres matibres affectant les droits futurs des parties,
un titre ou un intirit dans des propridtis immobilibres ou
la validit6 d'un brevet peuvent 6tre consid6rds comme
6tant inclus parmi les raisons sp6ciales qui peuvent don-
ner lieu A une permission d'appeler h la Cour Supreme du
Canada, cette 6num6ration a, b, c, d, et f dans Particle
41 de la Loi de la Cour Supr6me ne concerne pas autre-
ment les cours d'appel des provinces. Cette 6numbra-
tion n'a pour but que d'exposer les cas oi la Cour Supr8me
du Canada a juridiction pour permettre l'appel, lorsque
les cours d'appel des provinces Pont refuse. En dehors des
cas ainsi enumer6s, la Cour Supreme du Canada n'a pas
juridiction pour permettre un appel, et mgme si elle 6tait
d'avis qu'il s'agit d'une cause oi V'int6r~t en jeu est d'une
importance suffisante pour le justifier, elle n'a pas le pou-
voir de 1'accorder. Nous en avons eu un exemple tout r6-
cent dans la cause de Campbell Auto Finance Company
Ltd. vs. Bonin (2) oii, quoique nous 6tions d'avis que per-
mission d'appeler eut dfi 6tre accord6e, nous avons 6t6
forc6s de la refuser parce que la cause ne tombait pas
dans 1'un des cas 6num6ris A Particle 41, et il s'ensuivait
que nous n'avions pas juridiction pour permettre l'appel.

Il en est autrement, nous 'le rip6tons, pour les cours
d'appel provinciales dont les pouvoirs sont "untramelled,

[1945772

(2) 11945] S.C.R. 175.(1) [1936] S.C.R. 550.
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unlimited and free from any restriction" (Voir Canadian 1945
National Railway Co. vs. Croteau, (1); Fortier vs. Long- L'Assocm-
champ, (2) and Hand vs. Hampstead Land & Construc- I "A-
tion Co. (3).) TIONALE

DESThe provision in that section (41) with its sub-clauses "a" to 'T' has DAB iEURS,
no bearing as to the jurisdiction of the Provincial Courts and applies LocAL 375
exclusively to the jurisdiction of the Supreme Court of Canada. (Camp- V.
bell v. Bonin (4)) DUSSAULT

Il est indiscutable que la cour d'appel des provinces a Ri-CJ
le pouvoir de permettre un appel A la Cour Supr~me du
Canada, absolument dans n'importe quelle cause si I'int6-
r~t en jeu parait justifier cet appel, toujours sous les res-
trictions des articles 2 (b) et 36 de la Loi de la Cour
Supreme.

Dans le cas actuel, nous croyons que les droits futurs
des parties sont affectis par le jugement dont on demande
la permission d'appeler. (Christie vs. The York Corpora-
tion (5); Fortier vs. Longchamp (6).)

Nous sommes donc d'avis que la requ~te de 1'appelante
doit 6tre accord6e, frais A suivre; et que l'appelante doit
avoir permission d'appeler h cette Cour h toutes fins que
de droit.

Motion granted.

(1) [1925] S.C.R. 384.
(2) [19411 S.C.R. 193.
(3) [1928] S.C.R. 428.
45347--3

(4) [19451 S.C.R. 175.
(5) [19391 S.C.R. 50.
(6) [19411 S.C.R. 193, at 199.
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ACTION IN WARRANTY
See AsSESSMENT AND TAXATION 3.

ADMIRALTY
See SHIPPING.

APPEAL-Criminal law-Accused, respond-
ent, prosecuted for alleged infractions of
Order in Council dealing with maximum or
ceiling prices-Accused convicted after speedy
trial under Part XV of the Criminal Code-
Order in Council by federal authorities creat-
ing leave to appeal to Supreme Court of
Canada in cases of offences against wartime
regulations--Regulations made by the Order
in Council-Extent of such right of appeal-
Interpretation of the conditions imposed by
the Order in Council-Right of appeal to
Supreme Court of Canada still subject to
sections 102 and 10925 of the Criminal Code.
-Under the provisions of the Criminal
Code, there existed no right of appeal to
provincial courts of appeal or to the Sup-
reme Court of Canada from judgments
rendered on summary conviction under Part
XV of the Code. But right of appeal to
these courts was allowed, on certain condi-
tions, by a federal order in council, coming
into force on the 7th of June, 1943, from
such judgments when rendered on convic-
tions for offences against wartime regula-
tions. Certain regulations were made and
established by the order in council, amongst
which those material to this appeal read as
follows: an appeal shall lie to a provincial
court of appeal, by leave of such court, on
any ground which involves a question of
law or of mixed law and fact; a further
appeal from the judgment of the court of
appeal shall lie to the Supreme Court of
Canada by leave of such Court; and it was
also regulated that "sections 1023 to 1025
inclusive of the Criminal Code shall, insofar
as the same are not inconsistent with this
regulation, apply to any appeal to the
Supreme Court of Canada***". Held: That
the effect of the regulations made by the
order in council was not to give a right of
appeal to the Supreme Court of Canada
from any and all judgments or decisions of
a provincial court of appeal, with the sole
proviso that leave of the Supreme Court of
Canada be given by that Court; but Held:
That the result and effect of the regulations
were that an appeal only lies to the Supreme
Court of Canada, by leave of that Court "on
any questions of law on which there has
been a dissent in the court of appeal" (s.
1023 Cr. C.) or "if the judgment appealed
from conflicts with the judgment of any
other court of appeal in a like case" (s. 1025
Cr. C.). The provisions contained in these
two sections are not in any way inconsistent

APPEAL-Continued
with the regulations and must be taken into
account in any appeal to this Court under
the regulations made by the order in council.
Therefore, applying to the appellant's appli-
cation for leave to appeal to this Court the
regulations so interpreted, the motion
should be dismissed: there having been no
dissent in the Court below, this Court has
no jurisdiction to grant leave, as the appli-
cant has not shown that the judgment to
be appealed from, in respect to the main
point involved in the appeal, conflicts with
the judgment of any other court of appeal
in a like case. OUVRARD V. QUEBEC PAPER
Box Co. LTD. 1

2.- Jurisdiction- Supreme Court Act
(R.S.C. 1997, c. 35), s. 89-"Amount or
value" of the "matter in controversy" in the
appeal-Appeal from judgment restraining
appellant from proceeding with tax sale.-
The City of Sydney appealed from the
judgment of the Supreme Court of Nova
Scotia in banco (18 M.P.R. 20) dismissing
its appeal from the judgment of Graham J.
(ibid) restraining it from proceeding with
the advertised sale for arrears of taxes, or
at any future time selling or attempting to
sell for taxes, certain land which adjoined
land of respondent, and declaring that the
land in question was a public way and not
assessable. A motion was made to quash
the appeal to this Court for want of juris-
diction. The taxes to which the proceeds
of the advertised sale could be applied did
not exceed $1,500. The value of the land
in question was assumed to be $7,200.
Held: The appeal should be quashed for
want of jurisdiction, as "the amount or
value of the matter in controversy" in the
appeal did not exceed $2,000, within s. 39
(a) of the Supreme Court Act (R.S.C. 1927,

c. 35). The "matter in controversy" was
the right of the City to collect $1,500 of
taxes through the sale of property. As to
"the amount or value", it is the interest of
the appellant that must be considered
(Kinghorn v. Larue, 22 S.C.R. 347, at 349);
and this was clearly the taxes; and their
amount was the measure of value which
determined the jurisdiction (Gendron v.
McDougall, Cassels' Digest, 2nd Ed., p. 429,
cited). (Special leave to appellant to
appeal to this Court was refused.)-Crry OF
SYDNEY V. WRIGHT. 131

3.-Jurisdiction-Action against incor-
porated company before Superior Court-
Exception to the form-Defendant alleging
company an emanation of the Crown-Could
only be sued by way of petition of right in the
Exchequer Court of Canada-Exception to
the form dismissed-Whether "final judg-
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ment"-Supreme Court Act, section 2 (b).-
In an action brought by the respondents
against the appellant, a company incorpor-
ated under the provisions of the Dominion
Companies Act, the latter fyled an exception
to the form, alleging that it was an emana-
tion of the Crown and that it could only
be sued by way of petition of right in the
Exchequer Court of Canada. The judg-
ment of the Superior Court, dismissing the
exception to the form, was affirmed by a
majority of the appellate court. The
appellant company having appealed to this
Court, the respondents moved to quash the
appeal for want of jurisdiction. Held: That
the judgment, from which the appellant
desires to appeal, is not a "final judgment"
within the meaning of section 2 (b) of the
Supreme Court Act and that this Court is
without jurisdiction to entertain the appeal.
The action having been instituted in the
province of Quebec, the judgment appealed
from, as it has been already settled by
several judgments both in that province
and in this Court, is only provisional and
does not determine, in whole or in part,
any substantive right in controversy, as
the decision is still open to. revision by the
final judgment on the merits. Davis v. The
Royal Trust Company ([1932] S.C.R. 203)
and Willson v. The Shawinigan Carbide
Company (37 Can. S.C.R. 535) followed.
The present case is not distinguishable
from the above cases and several similar
decisions, on the ground that all these cases
were only between individuals, while here
the Crown is alleged to be in reality the
party affected by the judgment appealed
from. Such a distinction cannot be made,
at least in respect of the point raised by the
respondents and which has to do with the
finality of that judgment. The Corporation
of the City of Ottawa v. The Corporation of
the town of Eastview et al. ((19411 S.C.R. 448)
and Quebec Railway, Light & Power Co. v.
Montcalm Land Co. ([1927] S.C.R. 545)
distinguished. WARTiH5D HOUSING LTD. V.
MADDEN ET AL. 169

4.-Jurisdiction-Petition for leave to
appeal-Seizure of automobile-Opposition
by third party-Agreement between the latter
and possessor of car-Whether a sale or a
pledge to guarantee loan-Question of general
importance-Proper construction of section
41 of the Supreme Court Act-"Rights in
juture" (subs. (c))-Must be rights of the
parties in the appeal-Lack of jurisdiction if
one of the parties is not before the Court-
Provincial appellate courts-Their 3urisdic-
tion to grant leave to appeal to this Court,
untrammelled, unlimited and free from any
restriction-Proviso of section 41, with its sub-
clauses (a) to (f) applicable only to this
Court.-The respondent seized, in execution
.of a judgment against one Rivard, an auto-
mobile found in his possession, and the
appellant company demanded by meanA of
-opposition the nullity of the seizure, claim-
ing to be the owner of the car. The appel-
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lant company alleged that, according to a
certain contract with Rivard, it had bought
the automobile while the respondent con-
tended that such contract did not constitute
a sale, but simply a contract of pledge to
guarantee the reimbursement of a loan.
The Superior Court dismissed the appel-
lant's opposition on the ground that the
contract was simulated and was in reality
an attempt to make the contract a pledge
without the possession of the article
pledged being in the hands of the appellant.
The appellate court affirmed the judgment,
holding that the appellant never intended
to become the owner of the automobile, that
in effect the agreement constituted a fraud
against the law and that, consequently, the
appellant acquired no rights in the automo-
bile. The appellant company moved for
leave to appeal to this Court, on the grounds
that the judgment to be appealed from
appears to be in conflict with some decisions
of this Court and that the questions in issue
involved matters of public interest and im-
portant points of law by which rights in
future of the parties may be affected. Held:
That this Court has no jurisdiction to grant
leave to appeal. Sub-section (c) of s. 41 of
the Supreme Court Act, which provides that
"the matter in controversy on the appeal
(must) involve * * * rights in future of the
parties", is not applicable to this case. The
future rights of Rivard and of the appellant
company may be involved in the appeal,
but Rivard has not been made a party to
the proceedings before this Court. Under
that subsection, it is the "rights in future
of the parties" in the appeal which must be
affected; and the only rights of the parties
in this appeal are their rights, present and
immediate, arising from the allegations of
the opposition and its contestation. Held,
also, that if this Court would have had
jurisdiction or would have been in the place
of the provincial appellate court, it would
have decided without hesitation that this
case was one of those where leave to appeal
should have been granted, owing to the
great importance of the questions therein
raised, principally those concerning com-
mercial matters. Kellock J. expressing no
opinion. Held further, that the jurisdiction
of the "highest court of final resort" in a
province to grant special leave to appeal to
this Court, under section 41 of the Supreme
Court Act, is untrammelled, unlimited and
free from any restriction. The proviso in
that section, with its sub-clauses (a) to (f)
has no bearing as to the jurisdiction of the
provincial courts and applies exclusively to
the jurisdiction of the Supreme Court of
Canada. Kellock J. expressing no opinion.
CAMPBELL Arro FINANcE Co. v. BONIN. 175

5.-Leave to appeal granted by appellate
court-Motion to quash maintained by this
Court-Appeal "manifestly devoid of merit
and substance"-No issue left to be decided
between the parties-Court declining to hear
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appeal-Action by wheat producer against the
Canadian Wheat Board for an accounting of
operations of the Board-Orders in Council
passed under War Measures Act, when
matter before appellate court, removing sub-
stratum of plaintif's claim.-The appellant,
a producer of wheat in Manitoba, who had
delivered and sold wheat to the Canadian
Wheat Board, brought an action against
the Board, on behalf of himself and other
producers, before the Court of King's
Bench, asking among other relief for an
accounting of the operations of the Board
during the crop years of 1938 to 1942 both
inclusive. The Board, besides submitting a
statement of defence on different points of
law and facts, launched a motion for an
order dismissing appellant's action on the
ground that, the Board being a servant or
agent of the Crown, the Court of King's
Bench had. no jurisdiction, and, in the
alternative, that the action was frivolous
and vexatious. The motion was dismissed
and the appellant appealed to the Court of
Appeal. While the matter was still before
that court, an Order in Council was passed
under the War Measures Act, reciting that
there was no surplus in either of the first
two years and providing for the distribution
of the surplus in each of the other three
years. The majority of the Court of Appeal,
later, held that the Board was an agent of
the Crown and that the appellant's action
could not be brought in the provincial court-.
The appellant appealed to this Court upon
special leave granted by the Court of
Appeal. The respondent Board moved to
quash the appeal on the grounds that the
appellant's claim and appeal were without
substance and merit and that the appeal
was wholly academic and futile, because,
among other reasons, by the terms of the
Canadian Wheat Board Act and the Order
in Council, the appellant had and has no
right to sue. Held that the motion of the
respondent Board should be allowed and
the appeal dismissed. The Supreme Court
of Canada will entertain favourably a
motion to quash an appeal to this Court, if
such appeal, though within the jurisdiction
of the Court, is manifestly entirely devoid
of merit and substance. National Life
Assurance Co. of Canada v. McCoubrey
([19261 S.C.R. 277), and judgments therein
referred to; De Bortoli v. The King ([19271
S.C.R. 454, at foot of 457 and at 458);
Bowman v. Panyard Machine & Mfg. Co.
([1928] S.C.R. 63); Cameron v. Excelsior
Life Ins. Co. ([1937] 3 D.L.R. 224); Laing v.
The Toronto General Trusts Corporation
([19411 S.C.R. 32) and Temple v. Bulmer
([1943] S.C.R. 265). More particularly, the
recent decision of this Court in Coca-Cola
Co. of Canada v. Mathews ([1944] S.C.R.
385) is conclusive, where this Court held
that it should decline to hear an appeal
when there was no issue before it to be
decided between the parties. In this case,
the Order in Council has removed the sub-
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stratum of the appellant's claim, even if
the matter could be brought before the
ordinary courts at all and should not have
been initiated in the Exchequer Court of
Canada. No opinion was expressed by this
Court upon the judgment of the majority
of the Court of Appeal. OATWAY v. THE
CANADIAN WHEAT 150ARD. 204
6.- Jurisdiction-Conservatory attachment
not accompanied with a principal demand for
pecuniary condemnation-Judgment, dismis-
sing action, affirmed by appellate court-No
amount or value in controversy in the appeal
-Supreme Court Act, s. 39.-The appel-
lant's action was dismissed by the trial
judge, on the ground inter alia that the
conservatory attachment taken out by her
was not accompanied with a principal
demand for a pecuniary condemnation and
that such a proceeding was a provisional
remedy which cannot be taken out by
itself without a claim, which is made the
object of the principal demand. The judg-
ment was affirmed by the appellate court
and the plaintiff appealed to this Court.
Held that this Court has no jurisdiction to
hear the appeal.-The moveables, on
which the conservatory attachment was
intended to be executed, even if they were
of a value exceeding $2,000, are not in
controversy in this appeal. The only
matter in controversy is whether the Courts
below rightly decided that a conservatory
attachment is only an accessory procedure,
which cannot be taken out alone; and such
right is not appreciable in money. Gatineau
Power Company v. Cross ([1929] S.C.R. 35)
foil..BALTHAZAR v. DROvmN. 517

7.- Jurisdiction-Judgment by appellate
court quashing appeal-Pledge in money
given in place of regular security-Not
furnished in conformity with article 1215a
C.C.P.-No amount or value in controversy-
Supreme Court Act, section 89.-Proceedings
in appeal brought by the appellant were
quashed by the appellate court on the
ground that the security given by him was
irregular and illegal, because he had f urn-
ished, in lieu of the regular security required
by article 1214 C.C.P., a pledge consisting
of a sum of money which was not in con-
formity with the provisions of article 1215a
of that code. The appellant appealed to
this Court. Held that there is no jurisdic-
tion in this Court to entertain the appeal.-
There is no amount or value in controversy
in the appeal in accordance with the require-
ment of section 39 of the Supreme Court
Act. FISET V. MORIN. 520

8.--Constitutional law--Criminal law-
Habeas corpus-Conviction of applicant
under Criminal Code-Applicationfor habeas
corpus granted by ajudge of British Columbia
-Appeal by Attorney General to Appeal
Court-Jurisdiction to hear appeal-Appeal
Court reversing judgment and ordering re-
arrest-Provisions of section 6 of Appeal
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Court Act of B.C. granting right to appeal-
Inoperative if applicant convicted for a
criminal offence under Criminal Code-
Exclusive jurisdiction of Federal Government
to authorize such appeal-B.N.A. Act, sec-
tions 91 (927) and 992 (18).-The provisions
of section 6 of the Court of Appeal Act of
British Columbia (R.S.B.C. 1936, c. 57),
granting a right to appeal to the Court of
Appeal in a habeas corpus matter are inoper-
ative, if the applicant for that writ is
detained in custody by virtue of a conviction
for a criminal offence under the Criminal
Code.-The Chief Justice dissenting. The
Dominion Parliament has exclusive juris-
diction to authorize such an appeal under
section 91 (27) of the British North America
Act, 1867 ("Criminal law * * *, including
the Procedure in Criminal Matters"); and
a Provincial Legislature has no such power
under section 92 (13) of that Act ("Property
and Civil Rights in the Province").-The
Chief Justice dissenting. In re STORGOFF.

526

9.-Petition' for leave to appeal-Labour
Unions-Alleged illegal expulsion of members
-By-law prohibiting members from belonging
to a "rival" association-Definition of
"rivalry" not given-Uncertainty as to its
meaning-Whether by-law passed in con-
formity with provincial statute-Whether
resolution expelling member within the powers
of the association under the by-law--uestion
of general importance for all labour unions
in the province-Future rights-Jurisdiction
of provincial appellate courts to grant leave
to appeal to this Court-Supreme Court Act,
section 41; Professional Syndicates Act, R.S.Q.
19925, c. 9255, s. .- The respondents are
longshoremen and were officers of the apel-
lant association. An action for damages for
loss of salary was brought by them against
the association on the ground that they have
been illegally expelled from it. A by-law
of the association prohibited its members
from belonging to a "rival" association,
and it was claimed that the respondents
violated the by-law. The Superior Court
dismissed the action; but the appellate court
reversed that judgment. The appellant
moved for special leave to appeal to this
Court. Held that special leave to appeal
should be granted. The interpretation
given to the word "rivalry" by the members
of the appellant association differs from the
one given by the members of an association
preceding it; and that word is also differ-
ently construed by the two courts below.
There is therefore a primordial interest that
the definition of what constitutes "rivalry"
should be definitively established by this
Court. The question whether the respond-
ents are members of a "rival" association is
obviously a question of fact; but the ques-
tion as to what constitutes a "rival" organ-
ization, in the absence of any definition, is
an important question of law. Questions
are also raised whether the statutes and the
by-laws of the appellant association are
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binding in law, on the grounds the formal-
ities essential to put them in force would
not have been fulfilled and, also, that these
statutes and by-laws would not have been
deposited with the Provincial Secretary in
pursuance of section 2 of chapter 255,
R.S.Q. 1928. Another ground of appeal is
whether the resolution expelling the res-
pondents is within the powers of the associ-
ation under the by-law. The present litiga-
tion, besides concerning the great number
of members of the two labour associations
in this case, is. of much interest to all other
unions which have been incorporated under
the same statutory law; and the decision in
this case may affect, in a general way for
the whole province of Quebec, the status of
all labour unions and similar organizations.
The rights in future of the parties in this
case are also affected by the judgment from
which leave to appeal to this Court is
sought by the appellant. As already
decided by this Court, the jurisdiction of
the "highest court of final resort" in a
province to grant special leave to appeal to
this Court, under section 41 of the Supreme
Court Act, is untrammelled, unlimited and
free from any restrictions. The proviso in
that section, with its sub-classes (a) to (f)
has no bearing as to the jurisdiction of the
provincial courts and applies exclusively to
the jurisdiction of the Supreme Court of
Canada. Canadian National Railway Com-
pany v. Croteau & Cliche ([1925]) S.C.R
384); Hand v. Hampstead Land and Con-
struction' Company ([1928] S.C.R. 428);
Forcier v. Coderre ([1936] S.C.R. 550);
Fortier v. Longchamp ([1941] S.C.R. 193)
and Campbell Auto Finance Co. Ltd. v.
Bonin ([1945] S.C.R. 175). L'AssocIATIoN
INTERNATIONALE DES DEBARDEURS, LOCAL
375 v. DUSSAULT ET AL. 768

10.-Matter allowed by trial judge in
Admiralty case to be included in settling case
on appeal, disregarded by this Court. 249

See SHIPPING 1.

11 .- Mortgage-Foreclsoure-Order nisi-
Whether interlocutory or final. 329

See MORTGAGE.

12.-Jurisdiction-Award on reference to
Exchequer Court under s. 7 of War Measures
Act-Whether appeal lies to Supreme Court
of Canada-Exchequer Court Act, R.S.C.
19927, c. 84, s. 18, 19, 37, 82-Supreme
Court Act, R.S.C. 19927, c. 85, ss. 85, 44-
Contention that Exchequer Court was curia
designata-Effect of provision for choice of
court, etc., in making reference under s. 7 of
War Measures Act. 458

See COMPENSATION.

13.-Judgment at trial against defendant-
New trial ordered by Court of Appeal-
Defendant, in formal notice of appeal to
Court of Appeal, asking in alternative for
new trial-Whether this affected adversely
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APPEAL-Concluded
defendant's further appeal to Supreme Court
of Canada, in view of stands taken by defend-
ant on the hearings of the appeals. 609

See RAILWAYS 1.

14.- Jury's findings-Principles applic-
able on question as to setting them aside. 614

See NEGLIGENCE 1.

APPROPRIATION-of ships by the Crown
for naval services. 458

See COMPENSATION.

ASSESSMENT AND TAXATION-Com-
panies-Company selling its assets to another
company-Payment by latter by allotment and
issue of shares in it to trustee for shareholders
of the vendor company-Liability of vendor
company to tax under The Security Transfer
Tax Act, 1989, Ont. (1939, C. 45)-Secs.
1 (b), 2 (a), 6 (1) (b), 19 (c) of the Act,
and Regulation 26 made under the Act-The
Security Transfer Tax Act, 1989, Ont. (1939,
c. 45), imposes a tax, payable by the vendor,
transferer or assignor, "upon every change
of ownership consequent upon the sale,
transfer or assignment" of a "security"
(defined by the Act to include any share of
capital stock issued by any company), and
authorizes regulations "determining what
constitutes a sale, transfer or assignment
within the meaning of this Act". By regu-
lation 26, "if any company * * * makes dis-
tribution of or assigns to its shareholders
assets consisting of taxable securities such
distribution or assignment shall be deemed
to constitute a sale, transfer or assignment
of such securities within the meaning of the
Act". By s. 5 (1) (b) of the Act, the allot-
ment by a company "of its shares in order
to effect an issue thereof" shall not be
subject to the tax. Appellant, a company,
by an agreement sold its assets to another
company, part of the consideration being
payment by the latter of a sum to be satis-
fied by the allotment and issue by the pur-
chasing company of 144,950 shaies of its
capital stock to shareholders of appellant
pro rata. Appellant was to surrender its
charter as soon as possible. In accordance
with the agreement, the directors of the
purchasing company allotted the shares to
a trustee for the shareholders of appellant
to be distributed among such shareholders,
delivery of certificates of shares in the pur-
chasing company to be made on surrender
for cancellation of certificates of shares in
appellant. Held: Appellant was liable to
the tax imposed by said Act. (Rand and
Kellock JJ. dissented.) Per Kerwin J.: The
effect in law of the agreement and other
proceedings (keeping in mind the distinc-
tion between a share and the certificate of
the share) was that appellaht became owner
of the shares and (within the meaning of
the Act and regulation 26) transferred or
assigned them to its shareholders, and con-

ASSESSMENT AND. TAXATION-
Continued

sequent upon that transfer or assignment
there was a change of ownership from
appellant to its shareholders. In contempla-
tion of law there were two transactions, one
between the two companies and the other
between appellant and its shareholders. Per
Hudson J.: The shares went to appellant's
shareholders because, as such shareholders,
they were entitled by law to the proceeds
of the sale of appellant's assets. Under all
the circumstances, it should be held that
the purchasing company in making the
distribution of shares did so on behalf of
appellant, and that this in fact amounted
to a distribution of taxable assets by appel-
lant within the meaning of regulation 26.
Per Taschereau J.: In determining whether
appellant was liable for the tax, the sub-
stance and not the form of the transaction
must be considered. In substance what was
done was, issue of the shares in fulfilment
of the purchasing company's obligation to
appellant, and distribution, out of those
shares, of appellant's assets (in contempla-
tion of its voluntary liquidation) in fulfil-
ment of appellant's obligation to its share-
holders. That was what was covered by the
procedure followed, and the direction to the
purchasing company to issue the shares to
appellant's shareholders did not change
what was done in substance; this mere
delegation did not affect or alter the legal
relations existing between the parties. The
absence of actual delivery and change of
possession of certificates of shares by the
purchasing company to appellant and by
appellant to its shareholders-a purely
physical formality, which is merely the
evidence, and not a constituting factor of
the rights of the shareholders-is irrelevant
and has no bearing on the ownership of the
shares; there was a legal change of ownership
of the shares, which is what is taxable under
the Act. Per Rand and Kellock JJ. (dis-
senting): The shares were never "issued"
prior to their issue to the shareholders of
appellant or to the trustee for them, and,
therefore, there was no transfer or assign-
ment or change of ownership thereafter to
which the tax could attach. Appellant was
never a shareholder of the purchasing com-
pany in respect to these shares; its only
right under the agreement was to call for
issue to third persons, namely, its own
shareholders. Once given that the agree-
ment constituted a real transaction, as to
which no question was raised, its contents
determined the legal rights of the parties
thereto, and they were entitled to have the
transaction take the form which it did take
(Partington v. Attorney-General, L.R. 4 H.L.
100, at 122; Maclay v. Dixon, [1944] 1 All
E.R. 22, at 23; Inland Revenue Commis-
sioners v. Duke of Westminster, [19361 A.C.
1, at 19, 24 et seq., 28, 31, cited. Swan
Brewery Co. Ltd. v. The King, (1914] A.C.
231, discussed and distinguished). CANADA
CHINA CLAY LTD. v HEPBURN. 87
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ASSESSMENT AND TAXATION-
Continued

2.-Municipal-Crown's interests-Con-
struction and production contracts between
Crown and industrial company-Sale of land
by Company to Crown and building of plant
for war purposes by Company for the Crown
-Agreements stipulating Company to act on
behalf of Crown and as its agent-Claim by
municipal authority against Company for
property and business taxes-Company er-
roneously described as "proprietor"-Com-
pany not liable for taxes-Company, under
contracts, being the "agent" or "servant" of
the Crown-Crown, and not the Company,
being "occupant" of land and building-
Sections 862 (a) and 363 of the Montreal
City Charter.-The Montreal Locomotive
Works Limited (hereinafter called the Com-
pany), on October 23, 1940, entered into a
first contract (construction contract) with
The King in right of Canada (hereinafter
called the Crown), where it was agreed,
inter alia, that the Company would sell and
transfer unto the Crown certain land in the
city of Montreal and would construct
thereon, for and on behalf of the Crown, as
its agent and at its expense and subject to
the supervision, direction and control of the
Crown, a new plant to remain the property
of the Crown, and to be capable of produc-
ing gun carriages and tanks. On the same
day, a second contract (production contract)
was passed between the Crown and the
Company, where it was agreed, inter alia,
that the Company, acting on behalf of the
Crown and as its agent, would administer,
manage and operate the new plant and pro-
duce therein, for the account of the Crown,
gun carriages at a certain fee per gun and
per tank. It is admitted that the new plant
is, and has always been, the property of the
Crown, and that the City was so informed
by the Deputy Minister of Munitions and
Supply. The Company was entered as pro-
prietor in the valuation roll for the fiscal
year beginning May 1st, 1941, and paid to
the City $35,858.59 for taxes due under the
assessment roll for that year. After the
new building, erected under the construction
contract, was completed, the building and
motor power were added to the assessment
roll in the name of the company for
318,934.78 from November 1st, 1941, to
April 30th, 1942; and the Company was
also entered on the tax roll for business tax
on the same property for the same period
for $3,425.22. Then, on the valuation roll
for the fiscal year commencing May 1st,
1942, the Company was entered as occupant
of the new building, motive power and land
owned by the Crown and, on the assessment
roll, was billed at the sums of $41,141.77 for
property tax and $6,850.44 for business tax.
The Superior Court dismissed the claim of
the City for the first item of $18,934.78
because the claim was directed against the
Company as proprietor and not as occu-
pant; but, as respects the three other items,
the Court held that the City's right against
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the Company as occupant had been estab-
lished and condemned the Company to pay
these amounts. The appellate court, by a
majority of the judges, affirmed that judg-
ment. Held, affirming the judgments of the
Courts below, as to the first item, that the
City cannot hold as valid the assessment and
taxation of the Company for the amount
claimed. The Company was in respect of
that claim improperly assessed and taxed
by the City as proprietor and not as occu-
pant; it had been admitted, in the joint stated
case submitted to the courts, that the new
plant was, and always has been, the prop-
erty of the Crown and that the City was
duly informed of it. Upon that very
admission, it was obviously erroneous to
describe the Company as proprietor. The
valuation and assessment rolls, as they
existed, could and can be supported only if
the quality of owner or proprietor had been
established in respect of the Company.
The three other items were allowed by the
Courts below against the Company, as to
the property tax on the ground that the
Company was during the material dates the
occupant of the property and entered as
such on the rolls, and as to the business tax
on the ground that the Company occupied
the premises for commercial and industrial
purposes and was doing business at the new
plant. Held that, as to these items, the
judgment of the appellate court should be
reversed.-In order that the Company may
be exempt from paying the taxes claimed by
the City, it is not necessary that it should
be either "an instrumentality of the Govern-
ment, or an emanation of the Crown" (City
of Halifax v. Halifax Harbour Commis-
sioners [1935] S.C.R. 215). It is sufficient
if, looking at the contracts as a whole, the
Courts are satisfied that the Company, for
the purpose of the present decision, is noth-
ing but the agent, or the servant, of the
Crown. Such decision turns on the meaning
of the two contracts and, upon their con-
struction, these agreements clearly provide
for a case of agency. The Company is
described throughout as the agent of the
Crown. Although the use of this word is
not in itself absolutely decisive, it is at least
an indication of the intention of the parties;
and it is that intention, gathered from the
words used, that determines the nature of
the contracts. There is absolutely nothing
in the agreements inconsistent with the idea
that the parties wanted the company to be
anything else than an agent. Held also that,
under the agreements, the Company is not
the occupant of the building and land, at
least within the meaning of that word in
the City's Charter; and, a fortiori, it does
not occupy it for industrial purposes. The
Company never carried on or exercised a
manufacture, either under section 362a or
section 363 of the Charter; and these sec-
tions are inapplicable for the purpose of
establishing the right of the City to prop-
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erty tax as occupant or to the business tax*
The occupation is not that of the Company,
but the occupation of the Crown; and the
business carried on, in the circumstances of
this case and under the terms of the agree-
ments, is not carried on by the Company,
but carried on by the Crown itself on its own
property. City of Halifax v. Halifax Har-
bour Commissioners (1935] S.C.R. 215),
City of Montreal v. Socidtd Radio-Canada
(Q.R. 70 K.B. 65), Regina Industries Ltd. v.
City of Regina ([19451 1 D.L.R. 220) and
City of Vancouver v. Attorney General of
Canada ([1944] S.C.R. 23) discussed. THE
KING V. THE CITY OF MONTREAL; THE CITY
OF MONTREAL V. MONTREAL LOCOMOTIVE
WORKS AND THE KING; MONTREAL Loco-
MOTIVE WORKS V. THE CITY OF MONT-
REAL. 621

3.-Companies-Tax imposed by provin-
cial statute-Telegraph company and com-
pany working a telegraph system-Agreement
between two telegraph companies-One com-
pany operating whole system of the other for
agreed remuneration-Whether liable for tax
-Dismissal of claim for tax against owning
company-Action in warranty by the latter
against other company-Such action conse-
quently dismissed-Defendant in warranty
also intervening in the principal action-
Question of the costs of action in warranty as
between the two telegraph companies.-The
King, in right of the province of Quebec,
claimed from the Montreal Telegraph Com-
pany (hereinafter called M.T.C.) $38,375.85,
representing an annual tax of $1,000 for the
years 1908-1909 up to 1938-1939, plus
interest. This amount was alleged to be
due by that Company under the Corpora-
tion Tax Act, which imposed a tax on "every
telegraph company and every other com-
pany working a telegraph system for the
use of the public". By an agreement, dated
August 17, 1881, between the M.T.C. and
the Great North Western Telegraph Com-
pany of Canada (hereinafter called G.N.W.-
T.C.), the latter Company undertook for a
period of ninety-seven years to work,
manage and operate the system of telegraph
owned and, before that date, operated by
M.T.C. Under that agreement the G.N.-
W.T.C. bound and obliged itself to pay all
costs and expenses of the M.T.C.'s system
and to keep the property free and clear from
all liens and encumbrances arising from
taxes and assessments. On the ground that
the tax claimed by the appellant was a tax
included in, and covered by, the above con-
ditions of the agreement, the M.T.C. took
an action in warranty against the G.N.W.-
T.C. to have the latter condemned to
indemnify it against any condemnation
which the Crown might obtain upon its
claim. While the G.N.W.T.C. pleaded to
the action in warranty and denied its obli-
gation to indemnify the M.T.C. and prayed
for the dismissal of the action in warranty,
it, nevertheless, filed an intervention in the
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main action and prayed that the latter be
dismissed with costs. The trial judge dis-
missed the main action and recommended
that the appellant pay the defendant's and
intervenant's costs; and, on the ground that
the action in warranty was nothing else than
the exercise of an action in indemnity and
therefore subordinate to the fate of the
principal action, he dismissed that action
with costs against the M.T.C. The appel-
late court affirmed this judgment in the
main action and dismissed the intervention
with costs for the reason that the inter-
venant had, at the same time, contested the
action in warranty and intervened in the
main action, which was held to be incon-
sistent; the action in warranty was also
dismissed with costs against M.T.C., that
action being held to be without legal basis
as the principal action had been dismissed.
The Crown on the main action and the
M.T.C. on the action in warranty appealed
to this Court. Held, affirming the judg-
ments of the Courts below on the principal
action, that the Crown, appellant, cannot
maintain its claim against the M.T.C. for a
tax imposed by The Corporation Tax Act.
The statute clearly contemplates, not alone
a telegraph company, but a company doing
business in the province and working there
a telegraph system for the use of the public.
The M.T.C. does not come within such
description: that company, by the sole fact
it made the agreement with the G.N.W.T.C.
and collects the agreed remuneration, is not
doing business in the province. Held, also,
that the M.T.C. cannot be brought within
the general clause of the taxing statute, con-
cerning an ordinary "incorporated company
carrying on any undertaking, trade or busi-
ness" which is not otherwise taxed. Held,
further, in as much as the principal action
had been dismissed, that a decision on the
merits of the action in warranty has become
unnecessary and that the M.T.C.'s appeal
from the judgment dismissing that action
should also be dismissed (Archbald v. de
Lisle, 25 Can. S.C.R. 1, followed), so that
nothing remains between the parties to that
action but a question of costs. Held that,
under the circumstances of this case, while
the G.N.W.T.C. should not be condemned
to pay the costs of the M.T.C. in the action
in warranty, it should at least get none of
its own costs of that action against the
M.T.C.; and the latter's appeal on that
action should be allowed to the extent that
the judgment of the appellate court should
be modified accordingly. THE KING V. THE
MONTREAL TELEGRAPH COMPANY AND THE
GREAT NORTH WESTERN TELEGRAPH CO.
OF CANADA. 669

4.- Building of a dissentient school-
Borrowing of moneys by trustees--Bonds or
debentures issued-Resolution adopted by
Trustees under section 244 of the Education
Act-Stipulating that a special tax "shall be
levied annually"-Whether wording of reso-
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lution sufficient to create a tax-Whether reso-
lution otherwise legal and regular-Privilege
on immovable for school assessment-Property
owned by dissentient when taxed and later
sold to a Roman Catholic-Scope of the tax
exemption granted to religious corporations
under sections 251 (3) and 424-Issue of
bonds or debentures authorized under section
246-Whether both the bonds or debentures
and the resolution providing for their issue
are validated thereby-The Education Act,
R.S.Q., 1925, c. 138, now R.S.Q., 1941, c. 59.
-The respondents trustees, in 1925, passed
a resolution to borrow a sum of $25,000
through an issue of bonds or debentures
payable in thirty years, the purpose of the
loan being the rebuilding of a school
recently destroyed by fire. The resolution
stipulated inter alia that "to provide for the
annual interest and sinking fund of these
debentures, a special tax * * * shall be levied
annually upon all taxable property on the
collection roll of the school trustees of this
municipality at present in force * * * and
on any other taxable property that may
come under the control of the said school
trustees during the term of these deben-
tures; and all lands subject to the said tax
now entered on the said roll * * * shall be
bound and liable for the special tax, until
the full and final payment and discharge of
the said debt". At the time the resolution
was adopted, the property, on which it is
claimed special taxes are due, belonged to
one Wright, a dissentient, subject to the
jurisdiction of the respondents. In 1937,
the property was sold to the appellant, a
Roman Catholic institution, exempt from
the payment of school assessments by force
of sections 251 (3) and 424 of the Education
Act. In 1938, 1939 and 1940, the respond-
ents trustees passed resolutions by which
the appellant's property was assessed at
$51.91, $52.09 and $904.47, the increase in
the last assessment being the result of im-
provements and the construction of build-
ings for an amount exceeding $500,000. In
1941, the respondents brought against the
appellant an hypothecary action for $1,016,
representing the above mentioned assess-
ments and interest. The Superior Court
dismissed the action; but the appellate court
reversed that judgment and maintained the
action as brought. On the appeal before
this Court: The Chief Justice and Tasch-
ereau J. were of the opinion that the appeal
should be allowed in full, Hudson and Estey
JJ. were of the opinion that the appeal
should be dismissed and Rand J. was of the
opinion that the respondents trustees were
entitled to succeed, in part, in their action.
As a result, it was Held that the appeal
should be allowed in part and the judgment
of the appellate court be modified so that
the amount of the taxes awarded to the
respondents be reduced to accord with the
value of the property as it appeared on the
valuation and collection rolls in force in
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1925. Per The Chief Justice: The respond-
ents' action is an hypothecary action, i.e.
an action to enforce an alleged hypothec or
privilege, and they have failed to show that
the resolution of 1925, nearly all of its
clauses being illegal and ultra vires, was
effective for the purpose of creating a
privilege upon the immovable property then
owned by Wright, which privilege would
have followed the property into the hands
of the appellant. Per The Chief Justice and
Taschereau and Estey JJ.: The resolution
of 1925 was not passed in conformity with
the imperative provisions of sections 244 (1)
of the Education Act. Under that section,
"no issue of bonds may be made * * * unless
*** there be imposed * * * an annual tax
* * *". The resolution does not impose a
tax immediately: it only states that a tax
shall be imposed each year: "shall be levied
annually". A resolution providing for the
imposition of a tax in the future does not
meet the requirements of that section and
is ineffective to operate a valid issue of
bonds. The School Commissioners of St.
Adelphe v. Charest ([1944] S.C.R. 391)
followed. Per Estey J.: Such contention
would have been available to the appellant,
if it had been made before the approval of
the resolution by order in council under
section 246, the existence of this approval
distinguishing this case from the above
decision. (Section 246 is further com-
mented below.) Per Hudson J.: The prin-
ciple of that decision is not applicable to
this case: in the Charest case, there was no
definite imposition but rather a promise to
do so in the future, while, in this case, there
was an immediate burden imposed to be
satisfied in a definite way; moreover, there
was not in that case an issue and sale of
bonds approved by order in council under
section 246. Per Rand J.: Although, in the
resolution, there is no express imposition
and the future tense is used in the expression
"shall be levied", the paragraph providing
for the taxation should nevertheless be read
to imply in fact a present imposition suffi-
cient for the purposes of section 244. The
rule of the Charest case should not be
extended beyond the precise words that
were there dealt with. Per The Chief
Justice: The resolution of 1925 declared
that the "special tax * * * shall be levied
annually upon all taxable property on the
collection roll * * * at present in force".
The respondents' action was not based upon
the collection roll of 1925-1926 and the
amounts for which the Trustees claimed a
privilege result from the collection rolls of
1938-1939-1940, at a time when the appel-
lant's property was not taxable. The re-
spondents' claim is therefore contrary to the
text of the 1925 resolution. Per The Chief
Justice: The 1925 resolution cannot be
reconciled with subsection (3) of section 244.
The valuation of the property having been
fixed once and for all on the collection roll
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of 1925, it would be contrary to the text of
the resolution, and therefore illegal, for the
,secretary-treasurer to assess that property
for a different amount in collection rolls
prepared by him under instructions given
to him by subsequent resolutions.-The
resolution contains also another illegality:
there is no provision, either in the Educa-
.tion Act or in the Civil Code, which author-
izes the creation of a privilege upon future
property. Per The Chief Justice and Tasch-
ereau J.: The privilege for school assess-
ments is not immediately created at the
time of the adoption of the loan resolution,
but comes into existence only after the
collection roll comes into force. Per The
Chief Justice: Such privilege, at the time it
thus comes into existence, cannot be related
back to the date of the original resolution,
at least so far as the privilege or hypothe-
cary claim is concerned. Per Hudson J.: The
language of the 1925 resolution is clear and
definite. The property therein described
was "bound and liable for the special tax'
(in each year) until the * * * final payment
of the debt". The levy sought by the
present action is merely the maturing of
the tax obligation imposed by the original
resolution. The charge operates from the
time the bonds are sold until they are
finally paid in full. The purchasers of the
bonds relied on the terms of the resolution
and subsequent purchasers took with im-
plied or express notice of them. Any with-
drawal of property from the taxable area so
defined would throw on the remaining prop-
erties a greater burden than was assumed
by the property owners when the resolution
was passed and it would deprive the bond
holders of security assured to them when
they bought the bonds. Under the circum-
stances, the Court would not be justified in
refusing to give effect to the resolution
unless compelled to do so by clear and
definite mandate. Per Taschereau J.: There
must be necessarily a personal debtor bound
to pay a tax. It cannot be conceived that
a tax imposed solely on an immovable could
exist without a person having the legal
obligation to pay it and against whom it
could be legally claimed. Personal liability
is from the beginning fastened on the owner
of the immovable, because he is then under
the jurisdiction of the school commissioners
or trustees and the immovable is taxable
because he owns it. Such personal liability
ceased to exist when the owner originally
liable has sold the property "in respect of
which" he has been taxed; the liability is
then incumbent on the purchaser, whatever
his religion may be. Per Estey J.: The
school tax is primarily a property tax, but
the Education Act, when read as a whole
contemplates a personal liability upon the'
owner. Therefore there would be a personal
liability within the meaning of the Act upon
the appellant. Per Taschereau J.: When a
tax is "imposed" by virtue of a loan resolu-
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tion under section 244, the immovables sub-
jected to the jurisdiction of the Trustees are
from that time determined in advance as
bound to be later charged with a privilege
for the annual tax in consequence of the
combined effect of the original resolution
and of the collection roll duly homologated,
and such immovables cannot be withdrawn
from the payment of the tax notwithstand-
ing the fact that they become the property
of another person and even if the latter is
entitled to the exemption granted by the
Education Act. Per Taschereau and Estey
JJ.: The religious communities cannot claim
the exemption granted to them by sections
251 (3) and 424, if they were not owners of
the immovable at the time the tax has been
originally imposed. Per Rand J.: The
language of section 244 should be construed
to mean than an "annual tax",-annual in
relation to the years of the terms, for in-
stance, of a bond issue-, carrying implicitly
the characteristic of a specific amount in
relation to each separate parcel of land is
declared, and that it is en marche to become
definitive as a realizable exaction as each
year is reached, and as it is extended on a
collection roll. It is as if the resolution in
1925 were in the words: a tax of $30 on
property "A" is now imposed for the year
1940, and as if it were repeated in 1940.
An annual resolution is passed in advance:
it describes a taxing effect to be attained in
future. But the declaration of a potential
tax in a certain amount in respect of each
taxable immovable for each year during the
currency of the obligation, as a specific im-
position, can be made only by reference to
the valuation or assessment roll, at the time
of the resolution, in force. When the tax
becomes levied in each year as the collection
roll is completed, the time of payment is
determined; but whether there is determined
also personal liability for each year's tax,
there is no need to enquire. The resolution,
then, fixes as of its date the amount of the
annual levy, the lands to be taxed, and the
property valuations. Section 391 provides
for the homologation of the collection roll,
and after the period for payment has
expired the taxes become a special hypo-
thecary charge upon the property taxed.
Even if that section does not apply to a
special assessment, the taxes, upon default
of payment, would become a privilege upon
the immovables under article 2009 and 2011
of the Civil Code. An order in council was
passed, in pursuance of section 246 of the
Education Act, stating that the Minister of
Municipal Affairs had reported favourably
that the Trustees be authorized to borrow
moneys in conformity with the resolution of
1925, that all the formalities required by the
law had been fulfilled and that accordingly
authorization to borrow should be granted.
Section 246 enacts that "every bond or
debenture issued in virtue of a resolution
(so) approved * * * shall be valid, and its
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validity shall not be contested for any
reason whatsoever". Held that, under that
section, not only the bond or debenture is
validated, but the resolution providing for
their issue must also be deemed to have
been passed in conformity with section 244.
The Chief Justice and Taschereau J. contra.
Per The Chief Justice and Taschereau J.:
The intention of the legislature in enacting
section 246 has been to put the validity of
the bonds and debentures beyond all discus-
sion so that the bondholders would have an
absolute guarantee of the legality of the
bond itself, notwithstanding the invalidity
or illegality of the proceedings leading to its
issue. But the section cannot be invoked
in favour of a resolution which would be
null and void. Any issue that may arise
between the Commissioners or the Trustees
and a ratepayer is in no way affected there-
by. Otherwise the result would be that the
Lieutenant Governor in Council would be
made a judge of the validity and legality of
all the loan resolutions adopted by the
former and that the courts would be entirely
ousted of their jurisdiction in the matter.
Per Hudson J.: The prohibition against the
issue of bonds, in section 244 (1), ceased to
have any application here once the resolu-
tion to borrow had been approved as being
adequate for the purposes of the section
and the bonds certified, as they were, under
section 246. When sold they created a
legal obligation. The resolution and the
order in council were duly registered. The
purchasers of bonds were entitled to accept
the certificates as conclusive. The appellant
itself cannot complain of lack of notice when
it bought the property. Per Rand J.: The
bonds in this case, bearing the requisite
certificate are admittedly valid, but there
is created under section 246 more than a
valid debt. The whole object of the section
is to conclude such questions as those in the
present case. The purchaser of a bond is
entitled to the security he would have had
if every preliminary or conditional step had
been taken in exact accordance with the
provisions of the statute and the purchaser
cannot be told later that the condition
essential to that validity did not in fact or
in law exist. The special assessment is for
the sole benefit of the bondholders. They
are the beneficiaries of that power to tax
and the sufficiency of the resolution must
be deemed concluded not only in relation
to the bond as a debt, but also to the taxa-
tion intended to be appropriated exclusively
to the payment of that debt. Per Estey J.:
The language. used by the legislature in
enacting section 246 is clear and definite
and, when read and construed with the
other relevant sections of the Act and
particularly section 244, its meaning is that
the approval therein provided for applies to
the validity of the resolution and includes
both the validity of the bonds and the
existence of the security. Comments upon
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the decision of this Court in Canadian Allis-
Chalmers Limited v. The City of Lachine
([1934] S.C.R. 445). LA CONGR"GATION DU
Tuits SAINT RADEMPTEUB v. THE SCHOOL
TRUSTEES FOR THE MUNICIPALITY OF THE
ToWN OF AYLMER.................685.

5.-See APPEAL 2.

BANKRUPTCY AND INSOLVENCY-
Action by trustee to annul deed of sale-
Practice and procedure-Party interested not
Joined in the proceedings before the Court-
Dismissal of action-Husband and wife-
Married woman appearing as plaintiff-
Want of marital authorization-Absolute
nullity-Party to the deed not made defendant
or mis-en-cause but acting as co-plaintiff with
trustee-Whether sufficient to allow the Court
to adjudicate--Arts. 176, 188, 1082 et seq.
C.C.-The appellant Lamarre, acting as.
trustee to the bankruptcy of an estate repre-
sented by a deceased trader's universal
legatees, one of which unmarried and the
other a married woman separated as to
property, brought an action to annul the
sale of an immovable property by the
legatees to the respondent. The two
legatees were joined as co-plaintiffs, al-
though they took no part in the conclusions
taken in the statement of claim. The
husband was a party to the deed of sale for
the purpose of authorizing his wife; but he
did not authorize her to act as plaintiff in
the case. The jugdment of the Superior
Court, maintaining the appellants' action,
was reversed by the appellate court which
held that the want of authorization by the
husband to enable his wife to appear in
court constituted a cause of nullity of the
action. Held, affirming the judgment
appealed from (Q.R. [1943] K.B. 691) but
on another ground, that the Superior Court
could not pronounce the nullity of the con-
tract of sale, as one of the contracting
parties, i.e., the husband, had not been
called before the Court. La Corporation de
la Paroisse de St. Gervais v. Goulet ([1931]
S.C.R. 437). The appellants had based
their action on three different grounds; but,
before the Court, they urged only one of
them, i.e. their right of action (action
paulienne) under article 1032 et seq. C.C.
Held, also, that the appellant Lamarre, in
his quality of trustee representing the
creditors, was entitled to bring alone the
present action, as action paulienne; and,
therefore, it was inmaterial whether the
husband had authorized or not his wife to
act as plaintiff, as her presence as such was
entirely unnecessary. Held, further, that,
although the trustee could thus act alone,
the appellant's action could not be main-
tained, as the legatees, as vendors, have not
been made parties to the action as defend-
ants or mises-en-cause; but, even if their
presence as co-plaintiffs could be considered
sufficient to allow the Court to adjudicate
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on the merits of the case, the wife would
still be acting without the authorization of
her husband. LAMARRE ET AL v. BIGRAS.82

BOARD OF TRANSPORT COMMIS-
SIONERS FOR CANADA-Jurisdiction 16

See CONSTITUTIONAL LAW 1.

BONDS-Of company-Redemption before
maturity-Payment in American or Canadian
fuids at the option of holder-Redemption
date-Date of presentation-Exchange rate
not same on those dates-Rate at which bonds
are payable..................... 655

See COMPANIES 1.

2.- See ASSESSMENT AND TAXATION 4.

BROKERS.
See CONTRACT 4.

CARRIERS-Railway company-" Under-
taking" of company declared "for general
advantage of Canada"-Added power to
operate auto bus service-"Subject to all pro-
vincial * * * enactments"-Tariff of tolls-
Jurisdiction-Federal or provincial authority
-Whether auto buysses are "works"-Section
91 (29) and section 92 (10 c) B.N.A. Act. 16

See CONSTITUTIONAL LAW 1.

2.- See SHIPPING 1; STREET RAILWAYS.

CHILDREN-Precautions against injury to.
..................... 191

See CRIMINAL LAW 3.

CIVIL CODE-Arts. 176, 183 (Husband
and wife-Judicial proceedings) ....... 82

See BANKRUPTCY AND INSOLVENCY.

2.-Articles 857, 858 (Probate and proof
of wills) .......................... 749

See WILL 2.

3.-Art. 990 (Consideration of contracts).
158

See CONTRACT 1.

4.-Art. 1021 (Interpretation of contracts).
217

See CONTRACT 3.

5.-Arts. 1082 et seq. (Avoidance of con-
tracts and payments made in fraud of credi-
tors).............................. 82

See BANKRUPTCY AND INSOLVENCY.

6.-Arts. 1053, 1054 (Responsibility for
damage)........................... 62

See MOTOR VEHICLES 1.

.- Art. 1091 (Obligations with a term).
217

See CONTRACT 3.

CIVIL CODE-Concluded
8.-Art. 1301 (As to wife contracting
obligations)........................ 762

See HUSBAND AND WIFE 2.

9.-Art. 1493 (Sale-Satisfaction of obli-
gation of seller to deliver) ............. 217

See CONTRACT 3.

10.-Art. 1585 (Sale-Obligations of buyer
-Disturbance or cause to fear disturbance in
his possession)..................... 217

See CONTRACT 3.

11.-Arts. 1593 et seq. (Alienation for
rent).............................. 158

. See CONTRACT 1.

12.-Arts. 1601, 1608, 1609 (Lease or hire
of things).......................... 158

See CONTRACT 1.

13.-Arts. 1657, 1660 (Termination of the
lease or hirp of things) ............... 158

See CONTRACT 1.

14.-Art. 2009 (Privileged claims upon
immoveables).................... 685

See ASSESSMENT AND TAXATION 4.

15.- Art. 2011 (Privileged claims of
assessments and rates upon immoveables) 685

See ASSESSMENT AND TAXATION 4.

CODE OF CIVIL PROCEDURE-Art. 288
(Discovery-Use of deposition taken)... 249

See SHIPPING 1.

Arts. 1214, 1215a (Appeals to the Court of
King's Bench-Security) ............. 520

See APPEAL 7.

COMPANIES-Bonds-Redemption before
maturity-Payment in American or Cana-
dian funds at the option of holder-Redemp-
tion date-Date of presentation-Exchange
rate not same on those dates-Rate at which
bonds are payable.-Where, in conformity
with a trust deed, a company (appellant)
elects to redeem, prior to maturity, some
of its outstanding bonds on June 1, 1939,
such bonds being payable in United States
or Canadian funds at the holder's option
and the holder (respondent) does not pre-
sent the bonds on that date when the rate
of exchange was "ths of 1 per cent. but
later forwards them to New York where,
on September 20, 1939, the rate of exchange
being 11 per cent., they are presented to a
paying agent, an American bank, with a
demand that the amount be paid in Ameri-
can currency, but payment is.refused by the
bank under instructions from the appellant
company, the holder (respondent) is entitled
to bring an action in Quebec asking that
the appellant be ordered to pay in Canadian
funds an amount sufficient to purchase the
required United States funds at the rate of
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exchange current on September 20, 1939.

. The privilege of receiving payment in two
currencies was not limited to the day of
maturity of interest or principal. The obli-
gation of the appellant company, under the
bonds, was not only to be ready and willing
to pay the debt on the day fixed but to
maintain that readiness until the debt was
discharged. On the other hand, there was
no duty upon the holder (respondent) to
present the bonds for surrender on any
particular day, and, consequently, there was
no default by the latter through failure to
act until September 20th 1939. Judgment
of the appellate court (Q.R. [19441 K.B.
700) affirmed. GATINEAU POWER COMPANY
v. CRonN LIFE INsURANCE COMPANY. 655

2.-Taxatson-Company selling its assets
to another company-Payment by latter by
allotment and issue of shares in it to trustee
for shareholders of the vendor company-
Liability of vendor company to tax under
The Security Transfer Tax Act, 1939, Ont.
(1939,4c. 45)-Secs. 1 (b), 2 (a), 5 (1) (b),
19 (c) of the Act, and Regulation £6 made
under the Act....................... 87

See ASSESSMENT AND TAXATION 1.

3.-Taxation-Tax imposed by provincial
statute-Telegraph company and company
working a telegraph system-Agreement be-
tween two telegraph companies-One company
operating whole system of the other for agreed
remuneration-Whether liable for tax-Dis-
missal of claim for tax against operating
company-Action in warranty by the latter
against other company-Such action conse-
quently dismissed-Defendant in warranty
also intervening in the principal action-
Question of the costs of action in warranty as
between the two telegraph companies.. . . 669

See ASSESSMENT AND TAXATION 3.
4.- See HUSBAND AND WIFE 2.

COMPENSATION-Appropriationofships
by the Crown for naval services-Reference to
Exchequer Court under s. 7 of War Measures
Act, R.S.C. 1927, c. £06, to determine com-
pensation-Principles applicable in deter-
mining compensation-"Value of the vessel"
in s. 5 (1) of The Compensation (Defence)
Act, 1940 (c. 28)-Appeal-Jurisdiction-
Award on reference to Exchequer Court under
s. 7 of War Measures Act-Whether appeal
lies to Supreme Court of Canada-Exchequer
Court Act, R.S.C. 1927, c. 84, ss. 18, 19, 37,
8£-Supreme Court Act, R.S.C. 1927, c. 35,
ss. 35, 44-Contention that Exchequer Court
was curia designata-Effect of provision for
choice of court, etc., in making reference under
8. 7 of War Measures Act.-Under s. 7 of
the War Measures Act, R.S.C. 1927, c. 206,
the Minister of Justice referred to the
Exchequer Court respondent's claim for
compensation in respect of two ships, the
Seaborn and the Sankaty, appropriated and
acquired for naval services by the Crown.
In the Exchequer Court ([1944] Ex. C.R.
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COMPENSATION-Continued
123) Angers J. awarded 8100 000 for the
Seaborn and $205,000 for the Sankaty.
Against the amounts of such awards the
Crown appealed to this Court. Respondent
moved to quash the appeal for want of
jurisdiction, mainly on the ground that the
Exchequer Court was curia designata and,
no appeal being provided by the War
Measures Act, there was no right of appeal.
Argument was heard both on the motion to
quash and on the merits of the appeal.
Under said s. 7, if the compensation is not
agreed upon, the claim shall be referred by
the Minister of Justice "to the Exchequer
Court, or to a superior or county court of
the province within which the claim arises,
or to a judge of any such court". Under
s. 5 (1) of The Compensation (Defence) Act,
1940 (c. 28), the compensation shall be "a
sum equal to the value of the vessel * * * no
account being taken of any appreciation
due to the war". Held: (1) This Court had
jurisdiction to hear the appeal. (Cases dis-
cussed.) Per The Chief Justice: It is to be
noted that, along with the authority or
jurisdiction to each of the courts enumer-
ated in s. 7 of the War Measures Act or to a
judge thereof, there is not given special and
independent powers. When once the refer-
ence is made, the court or the judge is to
deal with the -matter in the ordinary way
and according to the powers vested in the
court by the general Act and the inherent
powers already possessed. Parliament's
intention was clearly that the Exchequer
Court, in a reference to it as in the present
case, should act as a court in accordance
with the provisions of the Exchequer Court
Act and that all the provisions of that Act
should apply to the reference. The juris-
diction of the Exchequer Court, through the
reference, was one "in any manner vested
in the Court" within s. 82 of the Exchequer
Court Act, and under said s. 82, read in
connection with s. 44 of the Supreme Court
Act, there was a right of appeal to the
Supreme Court of Canada. Per Kerwin J.:
S. 82 (1) of the Exchequer Court Act, taken
in conjunction with ss. 35 and 44 of the
Supreme Court Act, conclusively gives a
right of appeal in this case. The words "in
virtue of any jurisdiction now or hereafter
in any manner, vested in the Court" in said
s. 82 (1) are broad enough to include the
present reference. S. 7 of the War Measures
Act provides for the very vesting required
by said s. 82 (1). The option given to the
Minister in making the reference under said
s. 7 is not a ground for holding against a
right of appeal in the present case. If a
reference were made to a provincial superior
or county court or a judge thereof, then
whether any appeal would lie from the ensu-
ing judgment would depend upon the
ordinary jurisdiction of such court and the
provisions made as to appeals from judg-
ments thereof. Per Hudson, Taschereau
and Kellock, JJ.: The option given under
s. 7 of the War Measures Act as to the court
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or judge to whom the reference shall be
made, is not a ground for holding against a
right of appeal in the present case (James
Bay Ry. Co. v. Armstrong [19091 A.C. 624,
at 630). Per Hudson J.: S. 44 of the
Supreme Court Act, read with s. 82 of the
Exchequer Court Act, is ample to vest juris-
diction in this Court in this appeal. The
matters referred to the Exchequer Court
fell well within those comprised in its ordin-
ary jurisdiction; and the procedure followed
in that Court was in accordance with the
normal practice of a suit carried on therein.
Per Taschereau J.: The trial Judge did not
exercise any special jurisdiction with an
appropriate machinery for that particular
purpose, but dealt with the matter as a
judge of the Court in the discharge of his
ordinary judicial functions. Per Rand J.:
A reference to the Exchequer Court under
s. 7 of the War Measures Act is not to be
taken in any other sense than a reference
by a departmental head (as under s. 37 of
the Exchequer Court Act) and the effect of
the reference is to place the claim within
the ordinary procedure of the Court.
(Whether a similar reference allowed to a
provincial county or superior court carries
with it the ordinary rights of appeal under
provincial law, it is not necessary to decide.
The language "or to a judge of any such
court" in said s. 7 contemplates a judge
exercising the original jurisdiction of his
court.) The present proceeding was in the
Exchequer Court as such, and therefore an
appeal lies under s. 82 of the Exchequer
Court Act. Per Kellock J.: S. 7 of the War
Measures Act vests jurisdiction in the
Exchequer Court within the meaning of s.
82 of the Exchequer Court Act, conditional
only upon the exercise by the Minister of
the power of reference given him by the
War Measures Act; and the combined effect
of s. 82 of the Exchequer Court Act and s. 44
of the Supreme Court Act is to authorize an
appeal to this Court. (2) On the merits of
the appeal: As to the Seaborn, the compensa-
tion should be reduced to $92 764 93 (the
amount tendered by the Crown) (The Chief
Justice and Kerwin and Taschereau JJ.,
dissenting would have affirmed the judg-
ment at the trial, except as to the rate of
interest allowed). As to the Sankaty, the
case should be sent back to the Exchequer
Court for re-assessment. The meaning of
"value of the vessel" within s. 5 (1) of The
Compensation (Defence) Act, 1940, and the
principles to be applied and factors to be
considered in determining that value, dis-
cussed, and cases referred to. As to the
Seaborn: Per Hudson J.: The award below
failed to give due weight to the cost of the
vessel to respondent, which, though not
necessarily evidence of value, was, under
the circumstances, practically the only evi-
dence of value before the Court within the
prescription of s. 5 of The Compensation
(Defence) Act, 1940. Also there were errors
in amounts in items considered in reaching

COMPENSATION-Concluded
the award. It is a case where this Court is
justified in modifying the award and it
should be reduced as aforesaid. Per Rand
J.: The purchase by respondent of the
Sankaty, admittedly much more suitable
than the Seaborn for respondent's service,
excludes any special value of the Seaborn
to respondent as of the time of acquisition.
In all the circumstances the general market
value must govern the determination of the
value of the Seaborn. But the trial Judge,
in reaching his award, included items irrele-
vant to market value; and also indicated a
regard to considerations of realized special
adaptability, and no such element was
admissible. There was not in the evidence
sufficient to bring the market value to more
than the sum tendered by the Crown, which,
though relatively not much less than that
awarded below, was so generous as to pre-
vent this Court from exceeding it. Per
Kellock J.: There was no evidence which
enabled the trial judge, consistently with
the proper principles to be applied, to assess
the value of the Seaborn at any amount
beyond that tendered by the Crown.
Estey J. agreed in the conclusion of Rand
and Kellock JJ. -Per the Chief Justice
(dissenting): There was evidence upon
which the trial judge could make the
award he made; and, even though this
Court might, in its own view, think there
was possibly a small error of valuation, this
Court should not, under the circumstances,
interfere. Per Kerwin J. (dissenting): It
does not appear that the trial judge failed
to observe the applicable principles and it
cannot be said that the sum awarded was
excessive so as to justify alteration of it.
Per Taschereau J. (dissenting): The trial
judge did not misdirect himself on the prin-
ciples to be applied and took into account
the proper elements in reaching his award,
which was not clearly excessive; and there-
fore this Court should not interfere with his
finding. As to the Sankaty: Per Curiam:
The trial judge erred in applying the prin-
ciple of "replacement value" or "reinstate-
ment" in reaching his award, as that was a
method not in accordance with the direction
in said s. 5 (1) of The Compensation (De-
fence) Act, 1940, on which the award must
be based; and, as the evidence was not
sufficient to enable this Court to ascertain
the value on the proper basis, the case must
be returned to the Exchequer Court for that
purpose. THE KING v. NORTHUMBERLAND
FERRIES LTD....................... 458

CONFLICT OF LAWS-Negligence-
Automobile-Person invited by driver who
was also owner-Accident-Injury to pas-
senger-Damages-Invitation made and ac-
cepted in Quebec-Accident occurring in
Ontario-Negligence of driver proven-Con-
flict of laws-Whether Quebec or Ontario law
applicable-Driver liable, if negligence ac-
tionable under Quebec law and punishable
under Ontario law-Agreement by benevolent

50887-3

1945] 787



[S.C.R.

CONFLICT OF LAWS-Concluded
driver to carry passenger as a favour-Not a
contract of transport nor a "contrat de bien-
faisance"-Arts. 1053 and 1054 C.C.-
Criminal Code, s. £85-Highway Traffic Act
(Ont.) R.S.O., 1937, c. 288, as amended in
1939 by 8 Geo. VI, c. 20, s. 6......... 62

See MOTOR VEHICLES 1.

CONSTITUTIONAL LAW-Carriers-
Railway company-" Undertaking" of com-
pany declared "for general advantage of
Canada"-Added power to operate auto bus
service-"Subject to all provincial * * * enact-
ments"-Tariff of tolls-Jurisdiction-Fed-
eral or provincial authority-Whether auto
busses are "works"-Section 91 (29) and
section 92 (10 c) B.N.A. Act.-The Quebec
Railway, Light & Power Compahy applied
for an order of the Board of Transport
Commissioners approving its tariff of tolls
for the carriage of passengers on the motor
buses operated by it; while the town of
Beauport petitioned the Quebec Public
Service Board for an order by which the
same tolls would be fixed. The Board of
Transport Commissioners dismissed the
company's application for want of jurisdic-
tion; while the appellate court of Quebec
reversing the decision of the President of
the Public Service Board, held that that
Board was without jurisdiction to deal with
such tolls on the ground that the railway
company fell under the exclusive jurisdiction
of the federal board. The decisions being
contradictory, both the railway company
and the town of Beauport appealed to this
Court. Held, Davis and Hudson JJ. dis-
senting, that the fixing of fares, or tolls, to
be charged by the railway company in
respect of its motor bus service, was within
federal jurisdiction; but that federal legisla-
tion was lacking, as regulation of tolls over
such service is not included in the powers
granted to the Board of Transport Com-
missioners. Per Davis and Hudson JJ.
dissenting.-Jurisdiction over the fares, or
tolls, of the railway company's autobus
system is vested in the province. Such juris-
diction has not been transferred to the Dom-
inion under Dominion Acts and should be
exercised by the Quebec Public Service
Board. Per Rinfret J. and Kerwin J.: A
Dominion Act of 1895 declared the "under-
taking of the (railway) company * * * a
work for the general advantage of Canada"
and thus brought the company under the
legislative authority of the Parliament of
Canada (Quebec R. L. & P. Co. v. Montcalm
Land Co. [1927] S.C.R. 545). The word
"undertaking" as used in the statute com-
prises the whole of the works of the com-
pany, not only the works existing in 1895

ut all its future enterprises. The auto
busses owned and operated by the company
fall within the meaning of the term "works"
in head 10 (c) of section 92 B.N.A. Act and,
therefore, can properly be brought and inte-
grated into the "undertaking". Per Rand
J.: The steam railway and the tramway

CONSTITUTIONAL LAW-Continued
system of the company are both within the
legislative jurisdiction of the Dominion
(Montcalm Land Co.'s case, supra). The
works of the company are, in the jurisdic-
tional aspect, to be considered as if they
had been specifically set forth in section
91 (29) of the B.N.A. Act. The federal
legislation of 1939, adding the power to
operate auto busses is within the scope
of the legislative field appropriate to the
subject matter of the declaration in the
Dominion Act of 1895. It cannot be denied
to such an undertaking modifications in
operational means and methods designed
more efficiently to carry out its original and
essential purposes. The controlling fact is
that the identity of the works is presented:
they remain in substance the works of
transportation dealt with by the declara-
tion. Per Rinfret, Kerwin and Rand JJ.:
The proviso of the amending federal Act of
1939 whereby the power to operate auto
busses "subject to all provincial and muni-
cipal enactments" was conferred, does not
g ive to the provincial Board jurisdiction to

eal with the fares and tolls to be charged
by the company. Such proviso made auto-
bus service amenable to provincial laws for
certain purposes, e.g. the right to license
and regulate traffic, but the exclusive field
of the Dominion as to regulation of rates is
unaffected by that Act.' Per Davis J. (dis-
senting): The generality of the language of
the sub-section (2) added by the Dominion
Act of 1939, imposing a condition on the
grant of the power to operate auto busses,
is sufficient to involve the regulation and
control by the province of the motor busses
on the municipal and provincial highways
of the province, and the fixing of fares or
tolls, for uniformity or otherwise, by a pro-
vincial board comes within the condition,
upon a proper construction of the sub-
section. Per Hudson J. (dissenting): The
declaration contained in the Dominion Act
of 1895 does not, and never was intended
by Parliament to, extend to the operation
of auto busses on the highways, either in
respect of the regulations of rates or other-
wise. QUEBEC RAILWAY LIGHT & POWER
Co. v. THE TOWN OF BEAUPORT; THE
TOWN OF BEAUPORT V. QUEBEC RAILWAY
LIGHT & POWER CO................. 16

2.-Foreshore-Public harbour-Dispute
between Dominion and Province as to owner-
ship-Provincial order in council recognizing
Dominion's right-Power to pass-Validity
of-Whether authorizing legislation necessary
-Admission of fact contoined in order in
council-"Public Harbour" in B.N.A. Act-
Whether Coal Harbour a "public harbour"-
Transfer of Crown land by Province to Dom-
inion-Residuum of royal prerogative-
Crown grant of land "with appurtenances"-
Land or foreshore not included in-Prescrip-
tion-Nullum Tempus Act-Riparian rights
-Erection of building and making of fill on
foreshore-Whether mesne profits due the
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Crown.-The Attorney General of Canada,
on behalf of the Dominion Crown, sued to
recover possession (and mesne profits) of
the foreshore of a lot fronting on an in-
dentation of Burrard Inlet, known as Coal
Harbour, in British Columbia. The action
was maintained by the trial judge; but that
judgment was reversed by a majority of the
Court of Appeal. Held that the judgment
appealed from ([1944] 1 W.W.R. 615)
should be set aside and that the judgment
at the trial, declaring the ownership and
right of possession of the foreshore to be in
the appellant and that the respondents were
liable for mesne profits to the Crown, should
be restored. Controversy over harbours in
British Columbia and disputes as to the
ownership of the foreshores, as between the
Dominion and the Province, were resolved
in 1924 by a provincial order in council (a
reciprocal Dominion order in council being
also passed in practically identical terms)
made without legislative authority or ratifi-
cation, whereby it was agreed that six
harbours therein mentioned, including Bur-
rard Inlet, were declared to be public
harbours within the meaning of schedule 3
of the B.N.A. Act, that they became the
property of Canada thereunder and that
the Province transferred to the Dominion
any interest which it might have in the fore-
shores of these six harbours. The appellant
contended that the executive authority of
the Province had power to pass the order
in council, while the respondents argued
that it was lacking in legislative authority
or statutory ratification. Held, per the
Chief Justice and Kerwin, Hudson and
Taschereau JJ., that the Provincial order
in council must be held as valid to the
extent that it contains an unequivocal
admission of fact that every piece of fore-
shore in every part of Burrard Inlet was at
the relevant time used for public harbour
purposes and thus became the property of
the Dominion. There is nothing to prevent
the Executive of the Province to make such
admission. Tweedie v. The King (52 Can.
S.C.R. 197) ref. Per the Chief Justice and
Taschereau J.: The Provincial order in
council, moreover, contained a valid recog-
nition from the Province to the Dominion
of the latter's jurisdiction over Burrard
Inlet including Coal Harbour and its fore-
shore. Per Rand J.: The Provincial execu-
tive cannot transfer "property" of the
Province, without legislative sanction, to
another executive and legislative adminis-
tration. The provincial function is exer-
cised under provincial legislative control
and that authority, in the absence of legis-
lation, cannot extend to an act merely of
transferring its own proper subject-natter
to another executive: it would rather be a
surrender than an exercise of function. But,
where the situation of fact is, in the opinion
of the government concerned, one of doubt
and uncertainty, it lies within the authority
of the provincial executive to give formal

CONSTITUTIONAL LAW-Continued
binding recognition to a claim asserted by
the Dominion. The effect of the order in
council is therefore limited to an agreement
or acknowledgment of boundary at high
water, and, as between the two jurisdic-
tions, such an acknowledgment concludes
the question. But as to private rights
different considerations arise; and in some
cases, a third person remains entitled to
contest the fact of Crown right ownership.
The respondents may be entitled to ad-
vance their claim on the footing of the fact
as found in the action, but they are entitled
to no more; and where, in such case, they
fail to establish a prescriptive right against
either the Province or the Dominion, as
here, they fail likewise in an answer to the
claim of the appellant. Per the Chief
Justice and Taschereau J.: The orders in
council, either from the Dominion or the
Province, may not be lacking in legislative
authority or ratification in view of certain
statutory enactments referred to by the
appellant; but, even if they were, these
orders in council were Acts of the highest
authority and they were acted upon by
both parties to them for more than seven-
teen years when this action was instituted.
They constitute, as already stated, an un-
equivocal admission that these harbours
became the property of the Dominion, not
only at the date of the orders in council,
but also in 1871 at the time when British
Columbia entered Confederation. Per the
Chief Justice and Taschereau J.: The orders
in council may also be upheld as valid,
because both Governments, in acting as
they did, were exercising powers which are
part of the residual prerogative of the
Crown, or because the transfer from one
Government to another is not appropriately
effected by ordinary conveyance: His
Majesty the King does not convey to him-
self.-If, however, it had to be assumed
that the orders in council were invalid
without legislative approval, it should be
pointed out that "The Land Act" of British
Columbia imposed no restrictions on a
transfer from the Province to the Dominion
-When the Crown in right of the Province
transfers land to the Crown in right of the
Dominion, there is no real conveyance of
property, since His Majesty The King
remains the owner in either case and, there-
fore, it is only the administration of the
property which passes from the control of
the Executive of the Province to the
Executive of the Dominion. Per the Chief
Justice and Taschereau J.: Coal Harbour
was part of a "public harbour" in 1871 and,
as such, it came under the jurisdiction of
the Federal Government. The particular
spot of the foreshore, in this case, is within
the ambit of the harbour and forms a part
of it. The trial judge so found, and that
finding, coupled with that made by Duff J.
in 1904 (Atty. Gen. for B.C. v. C.P.R. Co.
11 B.C.R. 289 at 291) should be given
preference over the decision of the Court of
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Appeal. Per Kerwin and Hudson JJ.:
Upon the evidence alone, it cannot be
found that the foreshore in question formed
part of that public harbour, were it not for
the two orders in council. In the Canadian
Pacific Railway case (supra), it is apparent
that the question of fact was confined to the
particular piece of foreshore there in ques-
tion. The respondents also contended that,
even if the order in council was effective
without legislative approval, it was never-
theless subject to a prior grant from the
Crown provincial to the respondents' pre-
decessors in title, that the grant was of an
upland lot "with appurtenances" and that,
these words being ambiguous, the intention
of the Crown must have been to pass title
to the foreshore. Held that the foreshore
did not pass to the respondents under the
grant. The language of the description in
the grant is clear and the intent unambigu-
ous. There was no express grant of the
foreshore and it is not to be implied.
Standing alone, the word "appurtenances"
does not include land: land cannot be
appurtenant to land. Held also that the
respondents have not discharged the onus
of establishing acquisitions of the foreshore
by prescription. The evidence is not suffi-
cient under the Nullum Tempus Act (9 Geo.
III, c. 16) to establish that the respondents
and their predecessors in title have had such
possession of the foreshore as is sufficient to
oust the title of the Crown. Held that this
Court does not concur in the holding of the
trial judge, that the respondents "have
never had any riparian rights over the said
land arising out of their title to (their) lot
or otherwise". Held, per the Chief Justice
and Kerwin, Hudson and Taschereau JJ.:
The erection by the respondents of a sub-
stantial structure and the making of a fill
on part of the foreshore adjoining their lot
cannot be justified as the exercise of riparian
rights arising out of their title. The res-
pondents are therefore liable for mesne
profits to the Crown appellant. Per Ker-
win, Hudson and Rand JJ.: It cannot be
inferred from what was shown that by their
acts the respondents intended to surrender
rights attaching to their upland property.
Per Rand J.: In the circumstances, the
appellant is entitled to mesne profits if any
can be shown; but they must be profits
arising beyond that use of the foreshore
which may be found to be within the exer-
cise of riparian privileges. ATTORNEY
GENERAL OF CANADA v. HIGBIE ET AL. AND
(INTERVENER) ATTORNEY GENERAL FOR
BRITIsH COLUMBIA.................. 385

3.--Criminal law-Habeas corpus-Con-
viction of applicant under Criminal Code-
Application for habeas corpus granted by a
judge of British Columbia-Appeal by
Attorney General to Appeal Court-Jurisdic-
tion to hear appeal-Appeal Court reversing
judgment and ordering re-arrest-Provisions
of section 6 of Appeal Court Act of B.C.
granting right to appeal-Inoperative if

CONSTITUTIONAL LAW-Continued
applicant convicted for a criminal offence
under Criminal Code-Exclusive jurisdiction
of Federal Government to authorize such
appeal-B.N.A. Act, sections 91 (27) and
92 (18).-The provisions of section 6 of
the Court of Appeal Act of British Columbia
(R.S.B.C. 1936 c. 57), granting a right to
appeal to the Court of Appeal in a habeas
corpus matter are inoperative, if the appli-
cant for that writ is detained in custody by
virtue of a conviction for a criminal offence
under the Criminal Code.-The Chier Just-
ice dissenting. The Dominion Parliament
has exclusive jurisdiction to authorize such
an appeal under section 91 (27) of the
British North America Act, 1867 ("Criminal
law * * * , including the Procedure in Crim-
inal Matters"); and a Provincial Legis-
lature has no such power under section 92
(13) of that Act ("Property and Civil
Rights in the Province").-The Chief
Justice dissenting. In re STORCOFF... 526

4.-Fees on proceedings before Justices
under Part XV of the Criminal Code-
Tariff enacted by section 770 Cr. C.-Valid-
ity-Intra vires-Ancillary power of the
Dominion-Fees also payable under tariff
enacted by provincial Act-B.N.A. Act,
sections 91 (27), 92 (2) (14), 101-Criminal
Code, sections 785, 736, 770, 1134-Officers
of Justice Salary Act, R.S.Q., 1941, c. 24,
s. 10.-Section 770 of the Criminal Code
(Part XV) enacts that "The fees mentioned
in the following tariff and no others shall
be and constitute the fees to be taken on
proceedings before justices under this
Part". There exists also a provincial tariff
providing for. payment by litigants, before
the inferior courts of criminal jurisdiction,
for services by officers of justice, which is
higher than the tariff provided for in the
above section. The Superior Court declared
section 770 to be in certain respects ultra
vires. The appellate court reversed that
decision; but gave leave to the Attorney
General of Quebec to appeal to this Court.
Held that the appeal should be dismissed.
Per the Chief Justice and Taschereau J.:
Section 770 Cr. C., although not being
strictly legislation in relation to criminal
law and procedure (section 92 (27) B.N.A.
Act), is nevertheless within the competence
of the Dominion of Canada, on account of
its incidence upon criminal law and proce-
dure; and, in such a*case, the field being
occupied, the provincial legislation becomes
inoperative. Per Kerwin, Hudson and
Estey JJ.: The provisions enacted by section
770 Cr. C. are necessarily incidental to the
power to legislate upon criminal law and
procedure under section 91 (27) of the
B.N.A. Act.-Even if the fixing of the fees
to be taken by officers of provincial courts,
constituted and organized under section 92
(14) of the B.N.A. Act, may be said to be
"Constitution, Maintenance and Organiza-
tion", criminal law and procedure in crim-
inal matters would be affected very seri-
ously if the Dominion did not have the
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power to provide the maximum fees that
could be taken in criminal matters by pro-
vincially appointed officers and by wit-
nesses. Held, also, that the terms of section
770 Cr. C. are of general application. The
section is an imperative direction that no
other fees shall be demanded or accepted;
and its terms should not be restricted to the
case where the unsuccessful party has to
pay costs to the other, as the result of an
acquittal or conviction (sections 735 and
736 Cr. C.). Judgment of the appellate
court (Q.R. [1945] K.B. 77) affirmed.
ATTORNEY GENERAL OF QUEBEC v. ATron-
NEY GENERAL OF CANADA ........... .600

CONTRACT-Agreement called "lease"-
Enjoyment of water power rights and im-
moveables appurtenant thereto-Action for
unpaid "rental" instalments-Renewal peri-
ods of 91 years-Same stipulated "for ever"-
Validity of agreement during current period-
Whether agreement a "lease" in perpetuity-
Such lease not contrary to law of Quebec-
Resolutory condition in the agreement-
Crown entitled to claim back power rights-
Whether agreement contrary to public order-
Validity of the agreement during current
period-Agreement not illegal, and, if illegal,
merely voidable-Articles 990, 1598, et seq.,
1601, 1608, 1609, 1657, 1660 C.C.-In an
agreement, called a "lease", entered into in
1876, respecting certain water power rights
in the Lachine canal forming a part of the
public domain together with the immove-
able appurtenant thereto, situated in the
city of Montreal, it was stipulated that "at
the expiration of said term of twenty-one
years, from the first day of March, 1851, the
period for the termination of the present
lease, and at such subsequent period of
twenty-one years thereafter forever, the
parties of the first part shall grant, and the
parties of the second part shall take, a
renewal of these presents * * * save and
excepting only the amount of the yearly
rent herein stated" for such subsequent
period of 21 years, it being provided that,
should the Crown at such period, increase
the amount of the rent, the rent to be paid
would be increased in the same ratio. It
was also provided that the agreement
could be resiliated at any time by the
Crown, in case the latter would require the
water power, or any part thereof, for public
purposes. Pursuant to deeds of transfer,
the respondent now stands, in respect of the
deed, in the place and stead of the parties
of the first part and the appellant in the
place and stead of the parties of the second
part. The current twenty-one year period
or renewal, having started on the first day
of March, 1935, would thus expire in 1956.
The respondent brought an action against
the appellant for $2,000, representing five
unpaid "rental" instalments of $400 each,
which became due and payable respectively
on July 1st, 1939 to July 1st, 1941, both
inclusive. The trial judge held that the
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agreement was a lease in perpetuity of
property, and, as such, contrary to the law
of Quebec, against public policy, and,
therefore, void and of no effect ab initio;
but, as the appellant had been in peaceable
possession of the property and water rights
for a period of time, he granted to the res-
pondent a sum of $1,066.66 as representing
the reasonable value for that use and occu-
pation. On appeal, the judgment of the
trial judge was reversed. The defendant
company appealed to this Court. Held,
affirming the judgment appealed from (Q.R.
[1944] K.B. 305) that the agreement was a
valid subsisting one for the current period
of 21 years at the time of the institution of
the respondent's action and that the action
should be maintained for the full amount
of $2,000 claimed by it. Per The Chief
Justice and Kerwin, Taschereau and Estey
JJ.: The agreement is not contrary to public
order nor prohibited by law. Assuming it to
be illegal on account of being made in per-
petuity, it would then be merely voidable,
remaining in existence until annulled by a
judgment of a court of justice; and it would
be difficult for the appellant to succeed on
that ground in view of the absence in its
plea of any conclusions for annulment. But
the agreement is not illegal. A lease, or
demise, of property in perpetuity is not
contrary to the law of Quebec; perpetuity
of consideration is acknowledged by the
Civil Code and no text makes it contrary
to public order or illegal; in fact, several
grants recognized by the code are perpetual.
The nullity of the agreement, therefore,
does not arise in this case. Moreover, were
there a question of perpetuity, the existence
in the agreement of a resolutory condition,
resulting from the intervention of the Crown
in claiming back the power rights for public
purposes, would be sufficient to eliminate
any doubt as to the validity of the agree-
ment in that respect. Finally, as a result
of their own free will, the parties have
renewed their agreement until 1956, and
the agreement continues to govern their
relations, duties, obligations and rights, at
least until the expiration of that period.
Per Rand J.: Whether the agreement is
considered as bail 4 rente, louage or contrat
innommg, it was at least within a de facto
term of twenty-one years when the rent for
which the action was brought accrued.
CoNSUMERS CORDAGE Co. - LTD. v. ST.
GABRIEL LAND & HYDRAULIC Co. LTD. 158

2.-Alleged negligence in performance-
Removal of equipment in kitchen of hotel-
Oxy-acetylene torch used to cut ducts-Fire
breaking out, damaging the hotel-Liability
for the damage-Effect on liability of change
made, at wish of hotel manager, in proposed
place of cutting the ducts during the work.-
Appellant agreed to deliver and erect certain
cooking equipment in the kitchen of res-
pondent's hotel and for that purpose to
remove a range and canopy. To remove the
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canopy it was necessary to sever two ducts
leading therefrom to a main duct, and
appellant's man in charge of the work
engaged a workman to do the cutting with
an oxy-acetylene torch. It was intended to
cut the two ducts near the canopy, but
respondent's hotel manager expressed his
with that, for the sake of a ppearance, they
be cut near the main duct (which involved
no more labour) and appellant's man in
charge agreed that this be done. The hotel
manager then left the kitchen. While the
workman was using the torch, oil and grease
which had accumulated in the main duct
caught fire, resulting in a fire which dam-
aged the hotel. Held, affirming judgment
of the Court of Appeal for Ontario, [1944]
O.R. 273, that appellant was liable to res-
pondent in damages. Per the Chief Justice
and Kerwin and Rand JJ.: In the circum-
stances in which the work was carried out,
the cutting was done and intended to be
done as in performance of the contract; and
whether or not it was at a point originally
not strictly within the contract, there was
sufficient doubt as to what was intended to
render the acquiescence in the hotel man-
ager's suggestion a specification of the pre-
cise point of severance. But even if the
parties had looked upon it as a modification
of the bargain, appellant's representative
treated the act as performance under the
contract, and must be taken to have had
the implied authority of appellant to
modify such an insignificant detail of per-
formance, while keeping within the general
scope of the work, having regard to appel-
lant's interest in a satisfied customer. Per
Taschereau and Estey JJ.: The arrangement
that the ducts be cut at the place desired
by respondent's hotel manager was not a
variation, alteration, or something outside,
of the contract. It was rather an item
within the terms of the contract which came
up necessarily and incidentally during the
course of the work. It was an "arrangement
as to the mode of performing" the original
contract. Those acting for appellant in
doing the work must be treated as experts;
and while the hotel manager may have been
the only one present at the work who knew
when the main or any duct had been
cleaned, he was not asked about it, and
there was no evidence that he had knowl-
edge of the risk, and proof of his having
such knowledge was upon appellant. The
duty was upon appellant to take reasonabes
precautions against injury to the premisln
and respondent was entitled to rely upoe
appellant doing so. (The Nautilus Steam-
ship Co. Ltd. v. David and William Hender-
son & Co. Ltd., 1919 Sess., Cas. 605, and
other cases, cited.) AGA HEAT (CANADA)

rrD. v. BROCKVILLE HOTEL CO. /TD.. 184

3.-Lease with promise of sale-Farm land
-Rent when fully paid to be deemed sale price
-Lessor then to execute deed of sale with
warranty of clear title-Loan guaranteed by
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hypothec-Payment of loan spread over a
period of 25 years-Offer by lessee of balance
due under lease-Lessor requested to give title
-Refusal by lessor owing to existence of
hypothec-Special clause in the agreement-
Whether lessor bound to pay balance due on
hypothec or lessee obliged to wait until last.
payment due on hypothec before obtaining
title-Articles 1021, 1091, 1493, 1535 C.C.-
The respondent, in July, 1943, entered into
an agreement, a lease with promise of sale
whereby he took possession of a farm land
belonging to the appellant, including build-
ings, stock and equipment. The rent was
fixed at $13,000, $6,500 to be paid in cash
at the signing of the agreement and the
balance payable by annual instalments of
at least $500, with privilege of pre-payment.
The agreement also stipulated that, when
the rent had been fully paid, it was to be
deemed the sale price and then the appellant
bound himself to execute in favour of the
respondent a deed of sale of the property
(un bon contrat de vente) with warranty of
clear title (avec guarantie de titres clairs).
The farm was one of two parcels of land
formerly owned by the appellant, on both
of which there had been placed by him in
1936 a hypothee for $4,000 in favour of the
Agricultural Loan Commission, and the pay-
ment of that loan was spread over a period
of twenty-five years. The appellant had in
1938 sold the other parcel to his son who
had assumed the entire hypothecary debt
and bound himself to his father to pay it.
A special clause of the agreement, upon
whose interpretation rests the decision of
this case, stipulated inter alia that the res-
pondent would not be obliged to pay the
balance of the purchase price to the appel-
lant as long as the hypothee due to the
Commission would not have been paid by
the appellant's son or by the appellant, the
latter binding himself to request (devant
faire demande) the Commission to consent
to give a discharge (main-ievie) of the
hypothec and to retain its privilege only on
the parcel owned by the son; and, in case
of refusal by the Commission, the respond-
ent then would be allowed (pourra) to retain
in his hands an amount of the annual pay-
ments equal to the balance then due on the
hypothec. A further payment of $1,500
having been made, the respondent on the
11th of March, 1944 offered to the appellant
the sum of $5,163.92 being the balance in
capital and accrued interest and called upon
him to execute an appropriate deed of sale;
but the appellant refused. The respondent
then brought an action against the appellant
asking that he be condemned to sign such
deed and, in default thereof, that the judg-
ment to be rendered serve as title. The
appellant, in his plea, submitted that he
was not able to give clear title to the res-
pondent owing to the hypothec of the Com-
mission which, he alleged, it was agreed the
appellant would not be obliged to pay and
contended that all the respondent could do,
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as long as that hypothec existed, was to
retain into his hands an amount of instal-
ments equal to the amount of the unpaid
portion of the hypothec. The respondent
replied that the appellant has always been
able to give discharge of the hypothec by
paying the Commission a sum of $464.52,
which the Commission declared in writing
it was ready to accept. The respondent's
action was dismissed by the Superior Court;
but that judgment was reversed by a
majority of the appellate court. Held,
affirming the judgment appealed from,
Rand J. dissenting, that the respondent's
action should be maintained. The stipula-
tions contained in the special clause were
exclusively for the benefit of the respondent
and for his own protection, so as to allow
him to suspend the annual instalments due
by him until the property would be cleared
of the Commission's hypothec; the respond-
ent was the only party having the right to
invoke that clause, but he was not bound
to take advantage of it. There was nothing
in the agreement to show that the respond-
ent should wait until the last payment due
to the Commission would be made before
being able to obtain a title; while, on the
other hand, there was nothing to lessen the
obligation of the appellant to execute a
deed of sale with warranty of clear title as
soon as the respondent would have paid the
full amount due by him. Moreover, as a
fact, the Agricultural Loan Commission had
no objection to give a discharge of its hypo-
thee and had declared it was ready to do so
on payment of a sum of $464.52. The
appellant had only to pay that amount in
order to get a main-lev~e and he was bound
to do it. Per Rand J. dissenting.-The
appellant, during such time as the obligation
to the Commission was being performed
according to its terms, was to be protected
under the terms of the special clause against
being called on to pay any of the moneys
owing under it. The language of that clause
necessarily imports the following interpre-
tation: on the land there is a hypothee
which must run according to the terms of
the obligation of a third party unless the
hypothecary creditor will voluntarily release
it; in case he refuses, the completion of the
agreement must await the performance of
that obligation according to its terms; in
that event, the respondent will pay interest
on the balance of the rent-a significant
provision-but since the appellant cannot
give title before the maturity of the obliga-
tion; he can neither compel the payment of
that balance nor be compelled to accept it
as performance by the respondent entitling
him to demand the contract of sale during
that period of suspension. BREAULT V.
TREMBLAY.......................... 217

4.-Construction-Alleged breach-Whe-
ther contract ambiguous-Extrinsic evidence
-Conduct of parties-Party not replying to
letters from other party which assumed rights
consistent with latter's contention as to effect
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of the contract.-The action was for damages
for alleged breach of agreement. Plaintiff
had long been a customer of defendants, a
firm of brokers. At the time of the agree-
ment in question defendants had been
carrying on account in plaintiff's name on
which there was a debit balance of $180.11,
but in respect of which they held 500 shares
of a mining stock owned by plaintiff. They
had also been carrying an account in the
name of W., who, though she might herself
instruct defendants, had authorized them to
accept instructions from plaintiff on her
behalf. In W.'s account there was an un-
secured debit balance of $687.40, for pay-
ment of which defendants were pressing.
Defendants held from each of them a
"customer's card" authorizing defendants to
sell securities without notice whenever they
deemed that necessary for their own protec-
tion. On May 18, 1940, plaintiff addressed
to defendants a document as follows: "This
will serve as your authority to transfer my
account in its entirety as it stands to-day
into the account of [W.]. This courtesy is
extended only upon the provision that you
make no further alterations or dealings in
the account of [W.I without my instructions
and consent and that no further obligation
be presumea against me in any way what-
ever". Defendants transferred plaintiff's
account (including the debit balance against
plaintiff and said shares) into the account
of W. At that time the market value of the
shares was approximately equal to the said
debit balances now consolidated. The
market price of said shares declined. On
May 30, 1940, defendants wrote to plaintiff
that at the then market price of the shares
W.'s account showed a certain deficit and
"no doubt you will wish to adjust this, as
well as supply some margin for" the shares.
On June 18, 1940, defendants wrote to
plaintiff: "We have for some time now been
carrying a deficit in the account of [W.]
which was occasioned by your request to
not sell the [said shares] which you gave to
the [W.] account. Had we sold it at the
time you deposited this stock as collateral
to the account there would have been no
deficit, and therefore we feel the fault of an
existing deficit is entirely your own and the
only fair thing is that we must ask you to
make this up immediately if there is to be
no further action taken in this regard". On
July 19, 1940, defendants wrote notifying
W. that as she had not responded to their
margin calls, they would handle the liquida-
tion of said shares at their absolute discre-
tion, looking to her for any remaining deficit.
Plaintiff received said letters to him, and a
copy of said letter to W.; but made no
reply. On July 27, 1940, defendants sold
the shares. Plaintiff was notified of this,
and wrote to defendants protesting against
the sale as being contrary to the agreement
expressed in said document of May 18, and
asked defendants to replace the shares into
the W. account. In May, 1941, he sued
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defendants for damages. His action was
dismissed at trial and the dismissal was
affirmed (by a majority) by the Court of
Appeal for Ontario, and he appealed to this
Court. Held (affirming the judgments
below): The action should be dismissed.
Rand J. dissented. Per Kerwin and Tasch-
ereau JJ.: The provision against further
"alterations or dealings", in said document
of May 18, meant that plaintiff desired to
protect himself against the possibility of W.
indulging in future trading. On the only
reasonable construction of the document,
defendants were entitled at any time to sell
the shares under their general powers under
said "customer's card" signed by W. Per
Kellock J.: When said document of May 18
is brought into relation with the circum-
stances existing at its date, an ambiguity is
produced as to whether the sale by defend-
ants was or was not a violation of its terms.
In such case extrinsic evidence was admis-
sible for solving such ambiguity; and did so
in defendants' favour: the reasonable infer-
ence from plaintiff's failure to reply to
defendants' said letters between May 18 and
July 27 is that plaintiff put the same con-
struction upon the document of May 18 as
he knew they were putting upon it. Per
Estey J.: The effect of the agreement made
by said document of May 18 and its accept-
ance, in the light of the facts and circum-
stances in evidence, was that thereafter all
dealings on the account would be by plain-
tiff only, acting under his authority from
W.; that the shares were held as security
for the total of both debit balances, and
were subject to the terms of the "customer's
card" signed by W., and could be sold as
they were sold by defendants. If the docu-
ment of May 18 be regarded as ambiguous,
as it might well be, the subsequent conduct
of the parties might be examined to assist
in construing it; and in the light of defend-
ants' said letters, which indicated their belief
in their right to sell, and the ignoring of
them by plaintiff, the effect of said docu-
ment of May 18 and its acceptance must be
taken to be as above stated. Per Rand J.,
dissenting: On the proper construction of
said document of May 18, the account of
W., after plaintiff's account, including the
security, was transferred to it, was in its
entirety to remain as it was; the prohibition
against "further alterations or dealings"
extended not only to action by W. but to
action by defendants in relation to the
security. As to defendants' said letters to
plaintiff: that of May 30 contains no refer-
ence to sale without consent; that of June
18, written from defendants' head office in
Toronto whereas plaintiff's dealings had
been with their branch office at Windsor,
was evidently, from circumstances appear-
ing in the evidence, written merely on the
assumption of a case of ordinary collateral
and the usual power of sale, and was not
intended to indicate an interpretation of the
document of May 18; also, to consider such
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communications as raising an obligation to
reply on pain of an adverse inference is, in
the particular situation, a perversion of the
rule by which conduct may be shown; the
rule that conduct in performance of a con-
tract participated in by both parties may
be used to resolve ambiguity, can have no
application to the facts here. There was an
"alteration" and "dealing" by defendants
in violation of the agreement, and plaintiff
was entitled to damages. (Rules and con-
siderations in determining damages in such
a case, and with regard to the position and
conduct of the parties, discussed. Plaintiff
should have judgment for the value of the
shares at the time of trial plus the amount
of a dividend paid on the shares, less the
total indebtedness of the W. account with
interest thereon). HOEFLE v. BONGARD &
COMPANY...................... 360

5.-Whether such delay in performance as
to warrant repudiation-Measure and com-
putation of damages for breach-Reference
back for reassessment. W. A. BECHTEL CO.
ET AL. V. STEVENSON & VAN HUMBECiK
SAWMILL ET AL..................... 652

6.-Finding of contract on the evidence-
Contract to sell all fuel wood produced at mill
-No stipulation in contract as to its duration
-Lack of reasonable notice of termination-
Contract wrongfully determined-Damages.
MISSION SAWMILLS LTD. v. GILL BROTH-
ERS.............................. 766

7.-See ASSESSMENT AND TAXATION 2;
MOTOR VEHICLES 1; STREET RAILWAYS 1.

CONTRIBUTION.
See NEGLIGENCE 2.

COSTS-Trustees-Executors-direction in
will that fund be set apart for benefit of
testator's daughter-Executors and trustees of
the will also trustees of the fund-Unsuccessful
action by daughter against the executors and
trustees with regard to the fund as set up-
Question out of what fund (said fund or the
residuary estate, or both) the solicitor and
client costs incurred by the executors and
trustees in said action (to the extent that they
exceeded the party and party costs) should be
paid.-By his will, T., who died in 1929,
appointed his two sons and a trust company
to be executors and trustees and gave to
them all his estate upon trusts, one trust
beingto set apart for thebenefitof hisdaugh-
ter, L., the sum of $100,000, revenue from
which was to be paid to her during her life
(should she become a widow she was to
receive the corpus). The residue of the
estate was to go to T.'s two sons. In 1937,
L. brought action against said executors
and trustees, as such and also personally,
complaining of the inclusion, in a partial
setting up of said trust fund in 1929, of a
certain mortgage. She asked (inter alia)
for relief with regard to the inclusion of that
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mortgage; that an agreement made in 1931,
which was in the nature of a family settle-
ment in regard to matters in dispute, and
which contained an approval by her of said
partial setting up of the fund, be set aside;
damages against the executors and trustees
personally; and their removal as trustees of
said trust fund and the appointment of new
trustees. She was unsuccessful in that
action. The question now in issue was, out
of what fund the solicitor and client costs
incurred by the executors and trustees in
that action (to the extent that the same
exceeded their party and party costs)
should be paid. Barlow J. held ([1944 O.R.
31) that they should be paid out of the
capital of the said trust fund. The Court
of Appeal for Ontario held ([19441 O.R. 290)
that they should be paid out of the capital
of the residuary estate. The question was
brought to this Court. Held (the Chief
Justice and Kerwin J. dissenting): The
solicitor and client costs in question should
be spread over the capital of the estate,
including said trust fund; and should be
paid out of the trust fund and the residuary
estate proportionately according to their
respective values. Per Hudson J.: It was
essential to the success of L.'s action that
said agreement of 1931 should be set aside.
The Court is now entitled to assume that
that agreement served the best interests of
all parties, and was not disadvantageous to
the trust fund set up especially for L.'s
benefit. Under all the circumstances, the
executors and trustees were justified in
defending the action on behalf of both funds
(said trust fund and the residuary estate)
as well as on their own behalf. Per Rand
and Estey JJ.: The general principle is un-
doubted that a trustee is entitled to indem-
nity for all costs and expenses properly
incurred by him in the due administration
of the trust. These include solicitor and
client costs in all proceedings in which some
question or matter in the course of the
administration is raised as to which the
trustee had acted prudently and properly.
If the acts of the executors and trustees
challenged in said action were properly done
within their duty, they were entitled to
indemnity for the costs in question within
that general principle, without the need of
a finding that, in addition to propriety,
there was a benefit to the fund as against
what was alleged ought to have been done.
The indemnity should extend to their whole
costs incurred, as their defence personally
was merely incidental to that in their repre-
sentative capacity. Per the Chief Justice
and Kerwin J., dissenting: The solicitor and
client costs in question should be paid out
of the capital of the residue of the estate.
In said action, though the executors and
trustees were made defendants both as
executors and trustees of the will and as
trustees of the fund, any claim set up
against them as trustees of the fund should
be considered as negligible. If the action
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had succeeded, the residue of the estate
would have been adversely affected; and
the defence was really taken to protect that
residue. The principle which determines
when liability lies for costs incurred by
trustees applies to determine where such
liability lies; and an estate which derives
the benefit from a defence by trustees ought
to bear the expense incurred by it; it would
be inequitable to impose the expense of
litigation, conducted for the benefit of one
estate or fund, upon another. THompsoN
ET AL. v. LAMPORT ET AL............ 343

2.- Of action in warranty .......... 669
See ASSESSMENT AND TAXATION 3.

3.-See CONSTITUTIONAL LAW 4.

CRIMINAL LAW-Possession by night of
implements of housebreaking-Ordinary tools
of the accused's trade as truck driver-Proof
of unlawful purpose-Lawful excuse-Onus
of proof-Evidence-Sufficiency-Criminal
Code, section 464a.-The appellant, a truck
driver, was charged with having been found
in possession by night, without lawful
excuse, of instruments of housebreaking,
contrary to section 464a of the Criminal
Code and was convicted before a judge of
the County Court. The trial judge found
that some of the instruments, but not all of
them, were tools a truck driver might use
in his trade, while all of the instruments so
found were capable of being used for pur-
poses of housebreaking. But he further
stated that he was satisfied, in all the sur-
rounding circumstances established in evi-
dence, that at that particular time and place
the tools were not in the appellant's posses-
sion for an innocent purpose, and, 'on the
whole of the evidence", he found the appel-
lant guilty. The conviction was affirmed
by a majority of the Court of Appeal. The
dissenting judge was of the opinion that the
trial judge failed to apply the principle in
Rex v. Ward (85 L.J.K.B. 483), where it was
held that the accused had prima facie satis-
fied the onus cast upon him of proving that
he had a lawful excuse for his possession of
the tools and that the onus was then
cast upon the prosecution of proving
affirmatively that the accused had no lawful
excuse for being in possession of the tools
at that particular time and place. Held,
Kellock J. dissenting, that, in the circum-
stances of this case and upon the evidence,
the trial judge was legally warranted in
drawing the conclusions he arrived at. The
decision in Rex v. Ward (supra) does not
apply. In that case, the trial judge had
directed the jury that it was for the accused
to establish to their entire satisfaction that
his possession of the implements was lawful;
while the Court of Criminal Appeal held
that the jury had not been properly directed
with regard to the onus of proof. In the
present case the trial judge was sitting alone
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without a jury; it was not necessary for him
to expound the law and then verbally apply
it to the facts in giving his reasons for judg-
ment; and it should be sufficient if it appears
he was alive to the law and that he properly
charged himself when reaching his finding
upon the evidence. Moreover, the findings
alone would he sufficient to take this case
out of the application of the Word case. Per
Kellock J. dissenting: The trial judge did not
properly direct himself as to the law applic-
able as laid down in the Ward case. There-
fore, the question for decision is as to
whether or not he must "inevitably" have
come to a conclusion of the guilt of the
accused on the evidence, notwithstanding
such misdirection; and this must depend
upon whether the Crown discharged the
onus of establishing beyond reasonable
doubt that the accused had possession with
guilty intent. The circumstances disclosed
in evidence upon which the Crown can rely
are not sufficient to make the result, that
the accused was guilty, inevitable. There
should be a new trial. MIHALCHAN v. THE
KING...... ...................... 9
2.-Charge of rape-Evidence-Corrobor-
ation-Charge to jury-Misdirection-New
trial.-The appeal was from the judgment
of the Court of Appeal for Ontario (81
C.C.C. 319) dismissing (Laidlaw J.A. dis-
senting) appellant's appeal from his convic-
tion on a charge of rape. The issue at the
trial was whether or not the complainant
voluntarily consented to the intercourse.
A witness, R., who had arrived at the scene
of the alleged offence shortly after what
took place, testified to there being a "matted
down" area of about 20 x 6 feet. The com-
plainant in her evidence had said nothing
about such condition. Appellant testified
that such condition existed before what took
place. In charging the jury the trial Judge
said that the evidence of R. and two other
men corroborated the complainant's story
in regard to some of the material aspects
thereof and he followed by detailing certain
matters of their evidence, including the
condition of the area as described by R.
Held (Taschereau and Kellock JJ. dissent-
ing): The conviction should be quashed and
a new trial directed. Per the Chief Justice
and Kerwin J.: It was not necessary that
the complainant should have given some
particular bit of evidence before an inde-
pendent witness upon that point could
corroborate her general story on the issue
of consent. As part of the Crown's case, it
was quite proper to show the condition of
the particular area when R. arrived, and
the jury would not be bound to believe
appellant's evidence as to its condition
before the occurrence. But it was mis-
direction to say that evidence of the matted
down condition of the area after the occur-
rence could constitute corroboration of a
material aspect of the complainant's story
as to which she had not testified. And it
could not be said that the misdirection had
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caused no miscarriage of justice. Per Rand
J.: It was beyond controversy on the
evidence that the state of the surface of the
area could not have furnished the slightest
corroboration to the complainant's story or
to the case of the Crown. The charge to
the jury was, therefore, in that respect, a
misdirection in law and of such a nature
that it could not be said that it might not
have influenced the jury in reaching their
verdict. Per Taschereau and Kellock JJ.
(dissenting): The reference in question in
the charge to the condition of the area,
having regard to its context, related, not
to any supposed statement of the com-
plainant as to the condition of the area
which was corroborated by R., but to a
reference earlier in the charge to the com-
plainant's evidence as to the nature of the
alleged assault, and would be so understood
by the jury; and R.'s evidence as to the
condition of the area was consistent with,
and could properly be regarded as corrobor-
ative of, the complainant's evidence with
respect to the struggle alleged by her to
have taken place, unless it were clearly
established as a matter of fact that the
struggle described by her was of such a
limited character that it could not have
been the cause of an area of the extent
described by R., and on that question the
jury, if accepting complainant's evidence
that she did not consent and was attacked,
and giving due weight to the circumstances,
might well have considered that no difficulty
arose, and that was a question of fact,
expressly left as such to, and entirely one
for, the jury. There was really no question
of law involved in the dissent in the Court
of Appeal, but merely matters of fact, and
therefore the appeal should be quashed.
MCINTYRE v. THE KING............. 134
3.- Child drowned in oil well-Charge
against owner of failing to guard the well
adequately-Criminal Code, ss. 247, 284, 287
(b)-Child a trespasser-Duty and res-
ponsibility of owner of well.-The appeal was
from the conviction of appellant by the
Appellate Division, Alberta, [1944] 2
W.W.R. 503 (which set aside the judgment
of acquittal at trial), under ss. 247, 284 and
287 (b) of the Criminal Code, of failing to
guard adequately the cellar of an oil well of
appellant, in consequence whereof a child
of tender years was drowned therein. The
well was not, and for some time had not
been, in use, and there had been erected a
structure around and over it as a guard
against danger. The child, in company with
other children, had climbed on the structure
and in walking along was accidentally
pushed off by an older boy into the water
below. Held: The appeal should be allowed
and the judgment of acquittal at trial res-
tored. Per the Chief Justice and Rand J.:
Sees. 247 and 284 embody the common law
rule and, under them, apart from s. 287,
appellant could not in the circumstances be
held criminally responsible for the accident.
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CRIMINAL LAW-Continued
The child was a trespasser. Children were
not tolerated about the well, there was no
practice of playing there, and on the occa-
sions when a few played there, they were,
if seen, warned off by the owner's employees,
chiefly because of danger from gas and fire
and the pressure in the pipes. There was
no object of fascination alluring children
nor active conduct by the owner in dis-
regard of children's known or necessarily
apprehended presence. In such circum-
stances the rule at common law that (with
certain exceptions not present here) an
owner of land is entitled to do with it what
he pleases, and that trespassers move at
their own risk and peril, is as applicable to
children as to adults (Holland v. Lanark-
shire, 1909 Sess. Cas. 1142, and other cases,
cited). As to s. 287 (b), assuming the
excavation here to be within its scope, what
is there contemplated, as indicated by its
language, is the prevention of injury from
hidden openings; the required fence or guard .
must protect the unwary; but when the
existence of the opening is made evident
(as in this case) the purpose of the fence or
guard is accomplished; the owner must pro-
tect the trespasser on the land from a trap,
but he is not called on to protect against a
subsequent danger from trespassing on the
guard itself raised against that trap; and
the scope of the duty is as limited in relation
to children as to adults. Per Kerwin and
Estey JJ.: The evidence supports the trial
Judge's finding that the child was a tres-
passer; and, under the common law rule, of
which s. 247 of the Criminal Code is a re-
statement, appellant, in the circumstances
of this case, would not be liable to trespas-
sers, including children (Hardy v. Central
London Ry. Co., [19201 3 K.B. 459, at 473,
and. other cases, cited); the precautions
taken and the warning and chasing away of
children exonerated appellant from any sug-
gestion of intention to injure or trap or of
callous or wanton disregard of consequences.
As to respondent's contention (in the Appel-
late Division and in this Court) that the
facts disclosed an offence under s. 287 (b)
(under which the charge was not laid and
which was not brought to the trial Judge's
attention) and that by virtue of ss. 951,
1013 (5) and 1016 (2) a conviction should
now be directed-It is doubtful if the offence
under s. 287 could, within the meaning of
those sections, be an offence so included
under s. 247, both because of the essentials
required to constitute the offence and be-
cause it is a summary conviction rather than
an indictable offence. Apart from these
considerations, the evidence did not disclose
that an offence was committed under s. 287,
as the excavation was so far guarded that
instead of accidentally falling therein within
the meaning of s. 287 (b), the children
climbed over the barrier. Per Taschereau
J.: The Appellate Division erred in finding
a breach of the duty imposed by s. 287 (b).
The duty imposed by s. 287 (b) is to fence

CRIMINAL LAW-Continued
the excavation in such a manner that a
person riding, driving or walking shall not
fall therein accidentally. It would unduly
stretch the scope of s. 287 (b) and do
violence to its text, to hold that the fence
must be so built that entrance is impossible.
What is contemplated is to protect a
motorist or pedestrian from a danger of
which he is unaware and which may acci-
dentally cause his death; it does not apply
to the present case, where a trespasser suc-
ceeded in making his way to the excavation
where the danger was obvious and was acci-
dentally pushed into the water by a com-
panion. EAST CREST OIL Co. LTD. v THE

EN G............................. 191

4.-Trial on charge of rape-Question
whether trial judge should have charged jury
as to possible alternative .findings of lesser
offence-Question whether failure of accused
to testify was made subject of comment, con-
trary to Canada Evidence Act, R.S.C. 1927,
c. 59, s. 4 (5).-The appeal was from the
judgment of the Supreme Court of Nova
Scotia en banc dismissing appeal from appel-
lant's conviction on a charge of rape. The
appeal to this Court was on two questions
of law on which there was dissent in said
Court en banc, in connection with the trial
Judge's charge to the jury, it being con-
tended: (1) He erred in failing to instruct
them as to possible alternative findings of a
lesser offence, there being evidence to war-
rant such a finding. (The trial Judge with-
drew from the jury a count of indecent
assault contained in the indictment and
stated, according to an affidavit offered to
the Court en banc, that they "must find a
verdict of rape or nothing"; and he directed
his charge only to the count of rape.) (2)
The failure of the accused to testify was
made the subject of comment, contrary to
s. 4 (5) of the Canada Evidence Act, R.S.C.
1927, c. 59. (The trial Judge stated:
"* ** You heard the story of this woman
* and her evidence is not denied * * * I
can see nothing in the conduct of this
woman that day, according to her evidence
-and that is the only evidence we have as
to her conduct excepting the other wit-
nesses that came in here to tell the story of
what she told them * * * It was his doing,
according to the evidence and the only
evidence we have * * *".) Held: The appeal
should be dismissed (Taschereau J. dis-
sented). Per the Chief Justice, Kerwin and
Hudson JJ.: As to the first contention: On
the evidence (discussed), the only evidence
of the actual commission of the crime, on
which the jury could reasonably have
returned a verdict of guilty, pointed only to
rape, if the jury believed the victim's story,
or not guilty, if they did not believe her;
and the trial Judge's charge in this respect
was justified. As to the second contention:
The trial Judge's remarks complained of
could not be taken to have had any effect
on the jury as being a comment obnoxious
to s. 4 (5) of the Canada Evidence Act. (It
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CRIMINAL LAW-Continued
was remarked that said words "her evidence
is not denied" were no doubt referring to
statements made by the victim, after the
occurrence, to other persons, who gave evi-
dence) (Rex v. Gallagher, 37 Can. Cr. C. 83,
and Bigouette v. The King, [1927] S.C.R.
112, discussed and distinguished. Opinion
expressed that the latter case went as far on
the subject in question as this Court would
care to go). Per Taschereau J., dissenting:
As to the first contention (the second one is
not dealt with): It was open to the juiy
upon the evidence to find, if they saw fit,
that the accused was guilty only of an
attempt to commit rape (a lesser offence
included in the major charge of rape), and
the failure of the trial Judge to instruct
them that such a verdict was open to them
and that it was within their power to find
the accused guilty of a reduced offence was
fatal to the legality of the verdict, and
therefore the conviction should be quashed
and a new trial directed. (The facts were
not sufficiently clear to allow an appellate
court to substitute, for the verdict found
by the jury, a verdict of guilty of a lesser
offence, as may be done in certain cases
under s. 1016 of the Criminal Code.)
WRIGHT V. THE KING............... .319

5.-Trial-Evidence-Appeal from affirm-
ance by court of appeal of conviction for
murder-Appellant and others jointly in-
dicted and tried together-Written confessions
by other accused admitted in evidence-Suffi-
ciency and timeliness of warning by trial
Judge to jury that confession put in is evi-
dence only against person making it-Defin-
ing "murder" to the jury-Criminal Code,
s. 259 (a) (b)-Criminal Code, s. 69 (2)
(several persons forming common intention to
prosecute unlawful purpose, etc.)-Inapt
illustration to jury-Application of the law
to the evidence-No substantial wrong or mis-
carriage of justice (Criminal Code, s. 1014
(2)). SCHMIDT v. THE KING .......... 438

6.-Constitutional law-Habeas corpus-
Conviction of applicant under Criminal Code
-Application for habeas corpus granted by a
judge of British Columbia-Appeal by
Attorney General to Appeal Court-Jurisdic-
tion to hear appeal-Appeal Court reversing
judgment and ordering re-arrest-Provisions
of section 6 of Appeal Court Act of B.C. grant-
ing right to appeal-Inoperative if applicant
convicted for a criminal offence under Crim-
nal Code-Exclusive jurisdiction of Federal
Government to authorize such appeal-B.N.A.
Act, sections 91 (27) and 92 (13).-The pro-
visions of section 6 of the Court of Appeal
Act of British Columbia (R.S.B.C. 1936, c.
57), granting a right to appeal to the Court
of Appeal in a habeas corpus matter are in-
operative, if the applicant for that writ is
detained in custody by virtue of a convic-
tion for a criminal offence under the Crim-
inal Code.-The Chief Justice dissenting.
The Dominion Parliament has exclusive
jurisdiction to authorize such an appeal

[S.C.R.

CRIMINAL LAW-Concluded
under section 91 (27) of the British North
America Act, 1867 ("Criminal law * * *,
including the Procedure in Criminal Mat-
ters"); and a Provincial Legislature has no
such power under section 92 (13) of that
Act ("Property and Civil Rights in the
Province").-The Chief Justice dissenting.
In re STORGOFF..................... .526

7.-Dismissal by Court of Appeal of
accused's appeal from conviction of theft-
Dissenting opinion in that Court that there
was no evidence to support conviction-Ap-
peal to this Court dismissed. DUNCAN v.
THE KING......................... 748

8.-Appeal-Accused, respondent, prose-
cuted for alleged infractions of Order in
Council dealing with maximum or ceiling
prices-Accused convicted after speedy trial
under Part XV of the Criminal Code-
Order in Council by federal authorities creat-
ing leave to appeal to Supreme Court of
Canada in cases of offences against wartime
regulations-Regulations made by the Order
in Council-Extent of such right of appeal-
Interpretation of the conditions imposed by
the Order in Council-Right of appeal to
Supreme Court of Canada still subject to
sections 1023 and 1025 of the Criminal Code..1

See APPEAL 1.

9.-Fees on proceedings before Justices
under Part XV of the Criminal Code-Tariff
enacted by section 770 Cr. C. - Validity -
Intra vires-Ancillary power of the Dominion
-Fees also payable under tariff enacted by
provincial Act-B.N.A. Act, sections 91 (27),
92 (2) (14), 101-Criminal Code, sections
735, 736, 770, 1134-Officers of Justice
Salary Act, R.S.Q., 1941, c. 24, s. 10... 600

See CONSTITUTIONAL LAW 4.

10.-See MOTOR VEHICLES 1.

CROWN - Negligence - Motor vehicles -
Evidence- Collision between Crown's vehicle
and another vehicle-Claim for damages
against Crown-Crown's vehicle skidding
across highway into path of other vehicle-
Prima facie case of negligence-Onus of
explanation-Nature of onus-Whether onus
discharged in the circumstances-Res ipsa
loquitur as against Crown ............ 143

See MOTOR VEHICLES 2.

2.-Foreshore-Public harbour-Dispute
between Dominion and Province as to owner-
ship-Provincial order in council recognizing
Dominion's right-Power to pass-Validity
of-Whether authorizing legislation necessary
-Admission of fact contained in order in
council-"Public Harbour" in B.N.A. Act-
Whether Coal Harbour a "public harbour"-
Transfer of Crown land by Province to Dom-
inion-Residuum of royal prerogative-
Crown grant of land "with appurtenances"-
Land or foreshore not included in-Prescrip-
tion-Nullum Tempus Act-Riparian rights
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CROWN-Concluded
-Erection of building and making of fill on
foreshore-Whether mesne profits due the
Crown............................ 385

See CONSTITUTIONAL LAW 2.

3.-Assessment and taxation (municipal)
-Crown's interests-Construction and pro-
duction contracts between Crown and indus-
trial company-Sale of land by Company to
Crown and building of plant for war purposes
by Company for the Crown-Agreements
stipulating Company to act on behalf of
Crown and as its agent-Claim by municipal
authority against Company for property and
business taxes-Company erroneously des-
cribed as "proprietor"-Company not liable
for taxes-Company, under contracts, being
the "agent" or "servant" of the Crown-
Crown, and not the Company, being "occu-
pant" of land and building-Sections 362 (a)
and 868 of the Montreal City Charter.. . 621

See ASSESSMENT AND TAXATION 2.

4.-See APPEAL 3; COMPENSATION.

DAMAGES - Personal injury - Amount
awarded by jury held to be so large that a jury
appreciating the evidence could not reasonably
have awarded it-New assessment ordered.
CANADIAN PACIFIC EXPRESS CO. AND NOVA
SCOTIA LIGHT & POWER Co. LTD. V.
LEVY.... ......................... 456

2.-See COMPENSATION; CONTRACT 4, 5, 6.

DEBENTURES.
See ASSESSMENT AND TAXATION 4;

COMPANIES 1.

DEBT ADJUSTMENT ACT, 1937 (AL-
BERTA).

See MORTGAGE.

DENTISTRY.
See NEGLIGENCE 2.

DEPENDANTS' RELIEF ACT (R.S.S.
1940, c. III).

See WILL 1.

DISCOVERY (EXAMINATION FOR).
See SHIPPING 1.

EDUCATION ACT (QUEBEC)-Assess-
ment and taxation-Building of a dissentient
school-Borrowing of moneys by trustees-
Bonds or debentures issued-Resolution ad-
opted by Trustees under section 244 of the
Education Act-Stipulating that a special tax
"shall be levied annually"-Whether wording
of resolution sufficient to create a tax-Whe-
ther resolution otherwise legal and regular-
Privilege on immovable for school assessment
-Property owned by dissentient when taxed
and later sold to a Roman Catholic-Scope of
the tax exemption granted to religious corpora-
tions under sections 251 (3) and 424-Issue
of bonds or debentures authorized under sec-

799

EDUCATION ACT (QUEBEC)-Cone.
tion 246-Whether both the bonds or deben-
tures and the resolution providing for their
issue are validated thereby-The Education
Act, R.S.Q., 1925, c. 133, now R.S.Q., 1941,
c.59 .............................. 685

See ASSESSMENT AND TAXATION 4.

ESTOPPEL. See SHIPPING 1.

EVIDENCE-Criminal law-Trial-Appeal
from affirmance by court of appeal of convic-
tion for murder-Appellant and others jointly
indicted and tried together-Written confes-
sions by other accused admitted in evidence-
Sufficiency and timeliness of warning by trial
Judge to jury that confession put in is evi-
dence only against person making it-Defining
"murder" to the jury-Criminal Code, s. 259
(a) (b)-Criminal Code, s. 69 (2) (several
persons forming common intention to prose-
cute unlawful purpose, etc.)-Inapt illustra-
tion to jury-Application of the law to the
evidence-No substantial wrong or miscar-
riage of justice (Criminal Code, s. 1014 (2)).
SCHMIDT V. THE KING ............... 438

2.-Dispute between husband and wife as
to ownership of land-Findings of fact below
-Evidence-Accounting. JOHNSON v. JOHN-
SON........ ...................... 455

3.- Criminal law-Possession by night of
implements of housebreaking-Ordinary tools
of the accused's trade as truck driver-Proof
of unlawful purpose-Lawful excuse-Onus
of proof-Evidence-Sufficiency-Criminal
Code, section 464a................... 9

See CRIMINAL LAW 1.

4.-Criminal law-Charge of rape-Evi-
dence-Corroboration-Charge to jury-Mis-
direction-New trial ................. 134

See CRIMINAL LAW 2.

5.-Negligence-Motor vehicles-Crown-
Collision between Crown's behicle and another
vehicle-Claim for damages against Crown-
Crown's vehicle skidding across highway into
path of other vehicle-Prima facie case of
negligence-Onus of explanation-Nature of
onus-Whether onus discharged in the cir-
cumstances-Res ipsa loquitur as against
Crown............................. 143

See MOTOR VEHICLES 2.

6.-Application to quash by-law of munici-
pality-Allegations that by-law not in the
public interest nor passed in good faith-
Onus of proof....................... 234

See MUNICIPAL CORPORATIONS 1.

7.- Shipping-Claim for damaged cargo
-Practice and Procedure in Admiralty cases
in Exchequer Court-Examination for dis-
covery-Mere fact that transcription of exam-
ination was returned to the court and deposited
on trial judge's desk with other papers did not
make it evidence-Art. 288 of Quebec Code of
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EVIDENCE-Concluded
Civil Procedure not applicable, though action
commenced and tried in Quebec-Examina-
tion, though allowed by trial judge to be in-
cluded in settling the case on appeal to
Supreme Court of Canada, should be dis-
regarded........................... 249

See SHIPPING 1.

8.-Life insurance-Provision in policy
for "double indemnity" if insured's death
resulted from "external, violent and acci-
dental" cause, but not applicable in case of
suicide-Insured burned to death in fire in
his barn-Whether death "accidental"-Onus
of proof-Presumption against suicide-
Inferences from facts in evidence ....... 289

See INSURANCE (LIFE).

9.- Criminal law-Trial on charge of rape
-Question whether trial judge should have
charged jury as to possible alternative findings
of lesser offence-Question whether failure of
accused to testify was made subject of com-
ment, contrary to Canada Evidence Act,
R.S.C. 1927, c. 59, s. 4 (5)........... 319

See CRIMINAL LAW 4.

10. - Contract - Construction - Alleged
breach-Whether contract ambiguous-Ex-
trinsic evidence-Conduct of parties-Party
not replying to letters from other party which
assumed rights consistent with latter's con-
tention as to effect of the contract ....... 360

See CONTRACT 4.

11.-Will-Action in contestation-Pro-
pate-Validity-Omus probandi-Res judi-
cata-Object and effect of probate-Arts. 857
and 858 C.C........................ 749

See WILL 2.

EXAMINATION FOR DISCOVERY.
. See SHIPPING 1.

EXCHANGE -Bonds of company - Re-
demption before maturity-Payment in Am-
erican or Canadian funds at the option of
holder-Redemption date-Date of presenta-
tion-Exchange rate not same on those dates-
Rate at which bonds are payable....... 655

See COMPANIES 1.

EXECUTORS AND ADMINISTRAT-
ORS-Costs-Direction in will that fund be
set apart for benfit of testator's daughter-
Executors and trustees of the will also trustees
of the fund-Unsuccessful action by daughter
against the executors and trustees with regard
to the fund as set up-Question out of what
fund (said fund or the residuary estate, or
both) the solicitor and client costs incurred by
the executors and trustees in said action (to
the extent that they exceeded the party and
party costs) should be paid ........... 343

See CosTs 1.

FORECLOSURE.
See MORTGAGE.

FORESHORE.
See CONsTITUrIoNAL LAW 2.

HABEAS CORPUS-Constitutional law-
Criminal law-Conviction of applicant under
Criminal Code-Application for habeas
corpus granted by a judge of British Columbia
-Appeal by Attorney General to Appeal
Court-Jurisdiction to hear appeal-Appeal
Court reversing judgment and ordering re-
arrest-Provisions of section 6 of Appeal
Court Act of B.C. granting right to appeal-
Inoperative if applicant convicted for a crim-
inal offence under Criminal Code-Exclusive
jurisdiction of Federal Government to author-
ize such appeal-B.N.A. Act, sections 91
(27) and 92 (18).-The provisions of sec-
tion 6 of the Court of Appeal Act of British
Columbia (R.S.B.C. 1936, c. 57), granting
a right to appeal to the Court of Appeal in
a habeas corpus matter are inoperative, if
the applicant for that writ is detained in
custody by virtue of a conviction for a
criminal offence under the Criminal Code.-
The Chief Justice dissenting. The Domin-
ion Parliament has exclusive jurisdiction to
authorize such an appeal under section 91
(27) of the British North America Act, 1867
("Criminal law * * *, including the Proce-
dure in Criminal Matters"); and a Provin-
cial Legislature has no such power under
section 92 (13) of that Act ("Property and
Civil Rights in the Province").-The Chief
Justice dissenting. In re STORGOFF... 526

HARBOUR.
See CONSTITUTIONAL LAW 2.

HIGHWAYS-By-law of Rural Munici-
pality for closing of road-Validity-Appli-
cation to quash-Municipal Act, R.S.M.
1940, c. 141-Period within which applica-
tion to quash must be made (s. 389 (1))-
Approval of Minister (Municipal Commis-
sioner) (s. 478)-Jurisdiction of courts-
Allegations that by-law not in the public
interest nor passed in good faith-Onus of
proof-"Excluded from ingress or egress"
(s. 468)-Compensation (s. 468) not dealt
with in by-law...................... 234

See MUNICIPAL CORPORATIONS 1.

2.-See MOTOR VEHICLES 1, 2; RAIL-
WAYS 1.

HUSBAND AND WIFE-Dispute between
husband and wife as to ownership of land-
Findings of fact below-Evidence-Account-
ing. JOHNSON v. JOHNSON .......... 455

2.-Incorporated company formed exclu-
sively of husband and wife-Hypothec given
by wife as security for company's debts--
Validity-Husband's shares fully paid up-
Allegation of fraud by the wife-Immaterial
whether husband has more or less shares than
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HUSBAND AND WIFE-Concluded
the wife-Article 1801 C.C.-Where husband
and wife are shareholders in an incorporated
company, in this instance formed exclusively
of both of them, the wife cannot guarantee
the debts of the company, even if her hus-
band's shares were fully paid up, because
by so doing she obliges herself for her hus-
band in contravention of article 1301 C.C.
Such obligation is an absolute nullity, or, in
the words of the article, "is void and of no
effect". Allegation of fraud on the part of
the wife has no bearing in such a case.
Article 1301 C.C. is for the purpose of pro-
tecting the wife, has always been regarded
as a matter of public order and must receive
its application under all circumstances. In
the present case, the deed of hypothee sub-
scribed to by the wife was given not for her
own benefit but for the security of the com-
pany's debts. It is immaterial whether the

usband held more or less shires than the
wife; it is sufficient that he held a substan-
tial interest in the company. Trust & Loan
Company of Canada ([ 1904 1 A. C. 94) and
La Banque Canadienne Nationale v. Audet
([1931] S.C.R. 293) foll. STERLING WOOL-
ENS & SILKS Co. LTD. v. LASHINSKY.. 762
3.-Application by testator's widow under
The Dependants' Relief Act, R.S.S. 1940, c.
111-S. 8 (1) (2)-On finding that reason-
able provision not made by will for her main-
tenance, question as to effect of s. 8 (2) as to
extent of allowance to be awarded ...... 42

See WILL 1.

4.-Insolvency-Acion by trustee to annul
deed of sale-Practice and procedure-Party
interested not joined in the proceedings before
the Court-Dismissal of action-Husband
and wife-Married woman appearing as
plaintiff-Want of marital authorization-
Absolute nullity-Party to the deed not made
defendant or mis-en-cause but acting as co-
plaintiff with trustee-Whether sufficient to
allow the Court to adjudicate-Arts. 176, 183,
1032 et seq. C.C................... 82

See BANKRUPTCY AND INSOLVENCY.

INDEMNITY.
See NEGLIGENcE 2.

INSOLVENCY.
See BANKRUPTCY AND INSOLVENCY.

INSURANCE (LIFE)-Provision in policy
for "double indemnity" if insured's death
resulted from "external, violent and acci-
dental" cause, but not applicable in case of
suicide-Insured burned to death in fire in
his barn-Whether death "accidental"-Onus
of proof-Presumption against suicide-In-
ferences from facts in evidence.-Plaintiff
administrator of the estate of R., deceased,
sued to recover under a "double indemnity"
clause in a policy issued by defendant insur-
ing R.'s life (the amount payable simply on
death had been paid). The "double indem-
nity" was payable "upon receipt of due

INSURANCE (LIFE)-Continued
proof" that R.'s death "resulted directly
and independently of all other causes from
bodily injury effected solely through exter-
nal, violent and accidental cause". It was
not payable if R.'s death resulted from
(inter alia) self destruction or any violation
of law by him. He was a successful farmer.
He had an asthmatic condition but other-
wise was well. On the day before the day
on which he died, his wife, during a quarrel,
threatened to leave him (as she had threat-
ened in quarrels on previous occasions), and
the next morning, on his asking if she still
"figured on leaving him", she replied "yes"
(though she had made no preparations to
leave), and, according to her evidence, he
said it would spoil his life, he "couldn't face
it". Shortly afterwards his barn was found
to be on fire; it was completely destroyed,
and his remains were found in its ruins.
The trial Judge dismissed the action ([1944]
1 W.W.R. 129), finding, in view of R.'s said
statements, that he had committed suicide.
That judgment was reversed by the Appel-
late Division, Alta., ([1944] 2 W.W.R. 68).
Defendant appealed. Held (affirming the
judgment of the Appellate Division), that
plaintiff should recover under the double
indemnity clause. Rand J. dissented. Per
the Chief Justice and Kerwin J.: It is evi-
dent from the trial Judge's reasons that,
but for R.'s said words on the morning of
the fire, he would have concluded that R.'s
death was due to an accident within the
meaning of the policy. An appellate court
is in as good a position as the trial Judge,
in such a case, to draw the proper inference;
and, under all the circumstances, the evi-
dence did not lead to a finding of suicide.
There is a presumption against the imputa-
tion of crime. That presumption is not
overcome merely by proof of motive (also,
there was no reasonable motive suggested
in this case). The burden upon plaintiff to
show that R.'s death came within the terms
of the double indemnity clause did not
require plaintiff to show that the fire itself
was started accidentally. Plaintiff was re-
quired only to produce such evidence as
would warrant a court in finding that R.'s
death, which undoubtedly occurred by rea-
son of the fire, resulted from a bodily injury
that was effected solely through an acci-
dental cause (no question arises as to the
cause being external and violent). The fire
may have been started innocently by R. or
innocently or intentionally by some one
else; so long as R. did not start the fire with
intention of committing suicide or place
himself in the barn with that intention after
a fire had been otherwise started, plaintiff
must succeed. Per Taschereau J.: Plaintiff
had satisfied the burden upon him to show
that R.'s death resulted from an "external,
violent and accidental cause" within the
meaning of the double indemnity clause.
All the circumstances as revealed by the
evidence (and bearing in mind that courts
act upon the "balance of probabilities") lead
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INSURANCE (LIFE)-Concluded
to that conclusion. The case is one where
an appellate court may draw its own infer-
ences from the proven facts. Suicide is a
crime and there is a legal presumption
against the imputation of crime. Motives
are very unreliable and cannot be classified
as an accurate determining cause of human
deeds, which they often influence in differ-
ent ways; taken alone, they have very little
probative value; and those alleged in this
case do not rebut the presumption against
suicide. Per Estey J.: The case is one in
which an appellate court is in the same
position as the trial Judge as to drawing
inferences of fact. R.'s words to his wife
on the morning of the fire, when read in
relation to all the other facts, do not justify
an inference of suicide. On the issue of
"accidental" death, plaintiff was entitled to
invoke the inference against suicide, which
inference was not "destroyed or attenuated"
by R.'s said words. On the evidence it
must be found that the cause of death was
the fire and that that was an "external,
violent and accidental cause" within the
meaning of the double indemnity clause.
Per Rand J., dissenting: To recover under
the double indemnity clause, plaintiff must
show death by accident. That onus remain-
ed on him; and if, with the presumption
against suicide and its underlying probative
force properly applied, the evidence compels
the Court to say that on the whole case the
probabilities of accident or suicide are in
equal balance, plaintiff must fail. The pre-
sumption against suicide arises from man-
kind's experience that a human being nor-
mally and instinctively shrinks from it.
That general reaction the Court, in con-
sidering all facts before it, will keep in
mind; but it, treated as a fact, is to be
looked upon as any other circumstance in
the particular situation. In the present
case there was in the whole of the circum-
stances, including the weight of the factors
in experience, sufficient to leave the Court
in doubt whether R.'s death was brought
about by his intentional act or by accident;
and in that state of things plaintiff's burden
had not been discharged. The Appellate
Division had acted upon inferences which
the undisputed facts did not warrant and
at the same time had applied them to a
burden of proof on defendant which the
issue between the parties did not raise.
The action should be dismissed. NEW YORK
LIFE INSURANCE COMPANY v. SCHLIrr. 289

JUDICATURE ACT AMENDMENT
ACT, 1942 (ALBERTA).

See MORTGAGE.

LABOUR UNIONS.
See APPEAL 9.

LEASE-Agreement called "lease"-Enjoy-
ment of water power rights and immoveables
appurtenant thereto-Action for unpaid

LEASE-Concluded
"rental" instalments-Renewal periods of 21
years-Same stipulated "for ever"-Validity
of agreement during current period-Whether
agreement a "lease" in perpetuity-Such
lease not contrary to law of Quebec-Resolu-
tory condition in the agreement-Crown
entitled to claim back power rights-Whether
agreement contrary to public order-Validity
of the agreement during current period-
Agreement not illegal, and, if illegal, merely
voidable-Articles 990, 1598, et seq., 1601,
1608, 1609, 1657, 1660 C.C........... 158

See CONTRAcT 1.

2.-See CONTRACT 3.

LEAVE TO APPEAL.
See APPEAL 1, 2, 4, 9.

LIFE INSURANCE.
See INSURANCE (LIFE).

LIMITATION OF ACTIONS-Prescrip-
tion as against the Crown............. 385

See CONSTITUTIONAL LAw 2.

MESNE PROFITS.
See CONSTITUTIONAL LAW 2.

MORTGAGE-Foreclosure action-Author-
ized by permit of Debt Adjustment Board-
Permit cancelled after action brought-Whe-
ther any effect from cancellation-Period of
redemption shortened by order nisi-Whether
order interlocutory or final-Jurisdiction of
judge making it-Judicature Act, section 34
(f)-Interpretation of sub-paragraphs (ii)
and (iii)-Judicature Act, Amendment Act
R.S.A., 1943, c. 139-Roy v. Plourde ([1943
S.C.R. 262) referred.-The respondent was
granted a permit by the Debt Adjustment
Board to commence and continue a fore-
closure action against the appellants. Aside
from filing and serving the statement of
claim, no further steps were taken until after
the cancellation of the permit by the
Board. Immediately thereafter the appel-
lants filed their statement of defence alleging
the cancellation of the permit and that no
permit authorizing the commencement or
continuation of the action was outstanding
as required by the Debt Adjustment Act,
1987. The respondent then moved for an
order striking out the statement of defence
and fixing the amount owing under the
mortgage and a period within which the
appellants might redeem. Upon the return
of the motion, Sheperd J. found a sum of
$9,246.69 to be due, fixed a redemption
period of four months and directed that in
default of payment the property might be
offered for sale. No appeal was taken from
that order and, upon default of payment,
O'Connor J. directed a final order vesting
the property in the respondent, which order
was affirmed by the appellate court. The
appellants contended before this Court that
they have been improperly denied the
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MORTGAGE-Continued
benefits of the Judicature Act Amendment
Act, 1942, whose provisions stipulating a
redemption period of one year were alleged
to be mandatory. The judgments of the
Courts below were rendered at a time when
that Act had been declared ultra vires by
the Appellate Division and, subsequently,
the Act was held by this Court to be intra
vires. The appellants also contended that
the cancellation of the permit placed them
in a position as if no permit had ever been
issued; that, the order nisi having been
made without giving effect to the Act, such
error vitiated the right to make the final
order of foreclosure and vesting, and that
the respondent had not made the required
specific application to shorten the period of
redemption fixed under s. 34 (f) of the Act.
Held that the appeal should be dismissed
with costs. Held, also, that the order nisi
cannot be regarded as an interlocutory order
within the meaning of Alberta Rule No. 609,
as it finally disposed of the rights of the
parties. The order being valid and subject
to appeal and no appeal having been taken,
the final and vesting order was therefore
validly made. Per the Chief Justice and
Estey J.: Section 34 (f) of the Judicature
Act Amendment Act, 1942, does not apply
to the respondent's action. Sub-paragraph
(iii) (b) of paragraph (f) expressed in clear
terms that such paragraph does not apply
to "any action authorized by a permit
granted by the Debt Adjustment Board".
Per the Chief Justice and Estey J.: The use
of the words "any action authorized" in sub-
paragraph (iii) (b) refers to the commence-
ment as distinguished from a step in, or a
continuation of the action. The respond-
ent's action, when commenced, was author-
ized by a permit, and the cancellation of the
permit did not place the appellants in a
position as if no permit had ever been issued.
Per the Chief Justice and Estey J.: Section
34 of the Amendment Act merely gives
direction with respect to the terms to be
granted in certain orders nisi, but it does
not purport to confer jurisdiction on the
judge. Any failure to follow or misconstrue
its provisions is a mistake in law which
would provide a proper basis for an appeal,
but does not involve any question of juris-
diction. Per the Chief Justice and Kerwin
and Estey JJ.: The judge at the time he
made the order nisi for sale, was bound by
the judgment of the Appellate Division
declaring the Amendment Act ultra vires,
and accordingly paid no attention to it.
Per Kerwin J.: However, he had power on
an "application" to decrease the period of
redemption, having regard to certain cir-
cumstances set out in the enactment; he
did in fact decrease the period and whether
he did so on "application" is immaterial as
his order was not appealed from. Per Ker-
win and Hudson JJ.: Even if this Court had
power on this appeal to alter the terms of
the order nisi, this case in view of its circum-
stances is not one where that should be done.

MORTGAGE-Concluded
Per Kellock J.: The order cannot be treated
as no order, but should be treated as an
order made under the jurisdiction which in
fact existed.-The fact that the proviso in
paragraph (f) of section 34 applies to
clauses (i) and (ii) renders clear the mean-
ing of the words "on application" in the
proviso. Where the case is one within
clause (i), a special application must be
made because the order nisi has already
been made; while, if the case is within
clause (ii), there is no good reason why the
jurisdiction given by the proviso cannot be
exercised on the application for the order
nisi. The notice of motion given by the
respondent entitled the judge hearing the
application to abridge or enlarge the period
of one year under the jurisdiction given to
him by the proviso. Judgment of the
Appellate Division ([1943] 3 W.W.R. 669;
(1944] 1 D.L.R. 300) affirmed. HALBERT ET
AL. v. NETHERLANDS INVESTMENT COMPANY
OF CANADA LTD.. ...................... 329

MOTOR VEHICLES- Negligence-Auto-
mobile-Person invited by driver who was
also owner-Accident-Injury to passenger-
Damages-Invitation made and accepted in
Quebec-Accident occurring in Ontario-
Negligence of driver proven-Conflict of laws
-Whether Quebec or Ontario law applicable-
Driver liable, if negligence actionable under
Quebec law and punishable under Ontario law
-Agreement by benevolent driver to carry
passenger as a favour-Not a contract of
transport nor a "contrat de bienfaisance"-
Arts. 1053 and 1054 C.C.-Criminal Code,
s. 285-Highway Traffic Act (Ont.) R.S.O.,
1937, c. 288, as amended in -1989 by 3 Geo.
VI, c. 20, s. 6.-The respondent, having
accepted in Montreal an invitation from
the wife of the appellant to accompany
them on a trip to Ottawa, was seriously
injured as the result of an accident occur-
ring in Ontario. The automobile was
owned and driven by the appellant. The
respondent's action for damages was main-
tained by the trial judge for an amount of
$5,536.18, which judgment was affirmed by
the appellate court. Held that the appeal
to this Court should be dismissed. Upon
the evidence, the negligence of the appel ant
has been established; and the respondent
was entitled to maintain her action, as such
negligence, actionable under the law of
Quebec, was punishable under the law of
Ontario. Per The Chief Justice and Hudson,
Taschereau and Estey JJ.- The res-
pondent has fulfilled the two conditions
required in order to establish the liability
of the appellant: first, the negligent act of
the appellant was a quasi-offence for which
the respondent would have recovered dam-
ages in Quebec, if the act had been com-
mitted in that province, and, secondly, the
respondent has established that such act
was "wrongful" i.e. "non justifiable", and
therefore punishable under the law of On-
tario, as it has been established that the
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MOTOR VEHICLES-Continued
appellant has driven his car "without due
care and attention", in violation of a
statutory law of that province (Highway
Traffic Act, s. 27). Per The Chief Justice
and Taschereau and Estey JJ.-An agree-
ment between the benevolent driver of an
automobile and a passenger whom he has
invited to travel with him, as a favour, is
neither a contract of transport, which
necessarily implies an onerous remunera-
tion, nor a contract of prestation of gratu-
itous services, generally called "contrat de
bienfaisance". Therefore, no "responsa-
bilit6 contractuelle" can be incurred by a
benevolent driver; and any claim by an
invited guest must derive from an offence
or a quasi-offence. Canadian National
Steamships Co. Ltd. v. Watson ([19391
S.C.R. 11) ref. McLEANv. PErIGREW 62
2.- Negligence - Highways - Evidence -
Crown-Collision between Crown's vehicle
and another vehicle-Claim for damages
against Crown-Crown's vehicle skidding
across highway into path of other vehicle-
Prima facie case of negligence-Onus of
explanation-Nature of onus-Whether onus
discharged in the circumstances-Res ipsa
loquitur as against Crown.-A Bren gun
carrier owned by the Crown and driven in
the course of his duties by a member of the
armed forces of Canada, while proceeding
westerly on a highway in Ontario about
1.45 p.m. on January 11, 1943, skidded so
that its rear part was across the south side
of the road in the path of the suppliant's
motor ambulance which was proceeding
easterly on its right side of the road; and a
collision resulted. The suppliant's claim
against the Crown for damages was dis-
missed by Thorson J., [1944] Ex. C.R. 17,
who held that the suppliant had not estab-
lished a case of negligence against the
Crown. The suppliant appealed. Held
(Kerwin and Rand JJ. dissenting): The
appeal should be allowed and the suppliant
should have judgment for damages. The
driver of a vehicle meeting another vehicle
on a bighway has a duty under s. 39 (7) of
the Highway Traffic Act (R.S.O. 1937, c.
288), and there is a similar duty at common
law, to allow to the other vehicle one half
of the road free; and a breach of that duty,
occasioning damage, will establish a prima
facie case of negligence against such driver,
casting upon him the onus of explanation
(the nature of this onus discussed). Such
explanation should (in the words of Lord
Dunedin in Ballard v. North British Ry. Co.,
60 Sc. L.R. 441, at 449) "show a way in
which the accident may have occurred with-
out negligence". Such a way was not, in
the circumstances of this case, shown by
the mere fact of the skidding (which, by
itself, is a "neutral fact", equally consistent
with negligence or no negligence) nor by
the evidence (on proper inference from the
facts established by evidence accepted by
the trial judge). (The phrase res ipsa
loquitur is applicable to a claim against the

MOTOR VEHICLES-Concluded
Crown under s. 19 (c) (as enacted by 2
Geo. VI, c. 28) of the Exchequer Court Act.
The negligence spoken of in s. 19 (c) may
be established by legitimate inference from
facts proved by the application of the
phrase.) Per Kerwin and Rand JJ., dis-
senting: The evidence did not justify a
finding of negligence on the part of the
driver of the carrier. Skidding on a slippery
road cannot be taken per se as negligence on
a driver's part. Even if the doctrine res ipsa
loquitur applies to the Crown (which it was
unnecessary to determine), the explanation
by a witness (who considered that the skid
had been caused by the left tread striking
a smooth or icy patch on the road, though
he could not find any), taken in the light of
the circumstances, was sufficient to displace
any onus resting upon the Crown. GAU-
THIER & Co. LTD. v. THE KING ...... 143

3.- Negligence-Jury trial-Automobile
collision-Highway covered with smoke-
Driver turning to left to avoid government
truck-Head-on collision with approaching
car-Finding of jury as to negligent act of
appellants' driver-Whether it comes within
allegations of negligence in statement of claim
-Charge to jury as to respective duty of
drivers-Trial judge reading from reported
judgments - Mis-direction - Issues between
parties not adequately presented nor suffici-
ently tried-New trial................ 441

See TRIAL 2.

4.- Collision-Action for damages-Jury's
findings-Principles applicable on question
as to setting them aside............... 614

See NEGLIGENCE 1.

5.- See RAILWAYS 1.

MUNICIPAL CORPORATIONS-By-law
of Rural Municipality for closing of road-
Validity-Application to quash-Municipal
Act, R.S.M. 1940, c. 141-Period within
which application to quash must be made
(s. 389 (1))-Approval of Minister (Muni-
cipal Commissioner) (s. 473)-Jurisdiction
of courts-Allegations that by-law not in the
public interest nor passed in good faith-
Onus of proof-"Excuded from ingress or
egress" (s. 468)-Compensation (s. 468) not
dealt with in by-law.-The appeal was from
the judgment of the Court of Appeal for
Manitoba (51 Man. R. 314) which (revers-
ing the judgment of Donovan J., ibid) dis-
missed the present appellant's application
for the quashing of a by-law of a Rural
Municipality (the present respondent) for
the closing of part of a government road
allowance within the municipality. This
Court now afirmed the dismissal by the
Court of Appeal of the application to quash
the by-law. Per the Chief Justice and
Hudson, Taschereau and Estey JJ.: (1) The
period of one year within which, under s. 389
(1) of The Municipal Act, R.S.M. 1940, c.
141, such an application must be made is
to be computed from the date of the passing
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MUNICIPAL CORPORATIONS-
Continued

of the by-law by the municipality, not from
the date of approval of the by-law by the
Minister under s. 473 (before which date it
does not come into force). (2) Though such
a by-law has been approved by the Minister
under s. 473 (and notwithstanding that,
under s. 473, it "when so approved shall be
valid, binding and conclusive, and its valid-
ity shall not thereafter be questioned in any
court * * "), the courts have jurisdiction
to pass upon its validity. S. 473 does not
authorize the municipality to go beyond its
statutory powers, nor permit it to exercise
its powers otherwise than in the public
interest and in good faith. (3) A by-law
passed by a municipality, if not passed in
good faith and in the public interest, is a
nullity, and is not made otherwise by lapse
of time, approval, registration or promulga-
tion. (4) The onus of proving that a by-law
was not in the public interest or passed in
good faith is upon the applicant moving to
quash -it. (5) Courts have recognized that
the municipal council, familiar with local
conditions, is in the best position of all
parties to determine what is or is not in the
public interest and have refused to interfere
with its decision unless good and sufficient
reason be established. (6) The mere fact
that the closing of a highway benefits some
and adversely affects others does not deter-
mine the question of public interest. All
the circumstances must be surveyed. In
the present case, regard should be had to
the scheme of settlement that obtained in
the municipality, the limited use of the
highway in question, the fact that the muni-
cipality did not close all of the highway
because of its desire to leave a way of ingress
and egress to and from the applicant's land,
and particularly the fact that the contro-
versy had continued over a period of years
during which the municipal council had had
the question brought before it at the in-
stance of both groups (those for and those
against the closing) upon many occasions.
(7) The evidence did not establish that the
members of the municipal council had acted,
as alleged, "not in the public interest" or
"in bad faith and through fraud and parti-
ality". (8) As the closing was only of the
easterly mile and a half of the road, leaving
open the half mile passing westward along
the north of the applicant's property,
thereby preserving his way of ingress and
egress westward to a north-south highway,
he could not successfully contend that,
within the meaning of s. 468 of said Act, he
"will be excluded from ingress or egress" so
as to require provision for "some other con-
venient way of access". (9) The compensa-
tion or provision therefor, mentioned in
s. 468, need not be dealt with in the by-law
itself. The omission to do so does not affect
the rights of the applicant with respect to
any claim that he may have for compensa-
tion. (10) On the evidence it must be held
that the Minister approved the by-law with

MUNICIPAL CORPORATIONS-
Concluded

full knowledge of the position taken by the
municipality with respect to a certain other
road which it had been suggested should be
made passable as an alternative road to
that closed. (11) A finding by the trial
Judge and facts in evidence disposed in the
Minister's favour of any question of bad
faith or misconduct on his part. There was
no evidence to suggest any collusion what-
ever between the municipal council and the
Minister. (12) See. 7 (1) of The Manitoba
Expropriation Act (R.S.M. 1940 c. 68) pro-
vides a method of closing highways (not
required as such) of the Province's own
initiative and without any consultation
with the municipalities. It has no applica-
tion in the present case. KUCHMA v. THE
RURAL MUNICIPALITY OF TACHE ..... 234

2.-Agreement between City of Ottawa and
Ottawa Electric Ry. Co., ratified and con-
firmed by c. 84, statutes of Canada, 194-
Application by City to Board of Transport
Commissioners for decrease in fares charge-
able by Company-Question whether City had
complied with proceedings required before
making application-Form of resolution by
City Council-Interpretation of agreement,
statute-Words of provision, whether impera-
tive, or directory only ................ 105

See STREET RAILWAYS 1.

3.- See ASSESSMENT AND TAXATION 2.

NEGLIGENCE-Motor vehides-Collision
-Action for damages-Jury's findings-
Principles applicable on question as to setting
them aside.-In a case tried by a jury, the
question whether there is any evidence on
any particular issue is distinct from that
whether the jury's verdict may stand as
being one to which reasonable men might
have come. In the latter enquiry the prin-
ciples to be followed are as set forth in
McCannell v. McLean, [1937] S.C.R. 341,
where it is said at p. 343: "The verdict of a
jury will not be set aside as against the
weight of evidence unless it is so plainly un-
reasonable and unjust as to satisfy the
court that no jury reviewing the evidence
as a whole and acting judicially could have
reached it". If, however, there is no evi-
dence then an appellate court has the right
and the duty to set aside the verdict. The
present action was for damages for death of
a passenger in a motor car which collided
with defendant's coach. The jury found
negligence against defendant and against
the driver of the car in which the deceased
was a passenger, and apportioned the fault.
This Court held that, as to one finding
against defendant by the jury, reading it in
connection with all the answers of the jury,
it was fairly arguable that it fell within
negligence alleged, and, in accordance with
the principles above mentioned, the action
should not be dismissed; but, as to the other
finding against defendant by the jury, there
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NEGLIGENCE-Continued
was no evidence to support it, and as
this wrongful finding might have influenced
the jury in their apportionment of fault,
there should be a new trial. GRAY COACH
LINES LTD. ET AL. V. PAYNE......... .614

2.-Trespass to the person-Torts-Surg-
ery - Indemnity -- Contribution - Judgment
for damages against doctor and dentist for
unauthorized extraction of teeth while patient
under anaesthetic for purpose of another
operation-In third party proceedings, in-
demnity or contribution claimed by dentist
against doctor-Facts held not to provide a
basis upon which indemnity could be recovered,
but judgment given for contribution-Contrib-
utory Negligence Act, R.S.B.C. 1936, c. 5S.-
Judgment had been recovered against appel-
lant, a doctor, and respondent, a dentist,
for damages for unauthorized extraction of
some of plaintiff's teeth while she was under
an anaesthetic for the purpose of an opera-
tion by appellant to remove her tonsils.
Respondent had not talked with plaintiff
before making the extractions, but had had
conversations with appellant, who had had
conversations with plaintiff and made with
respondent the appointment for extractions.
Respondent had taken third party proceed-
ings against appellant, claiming indemnity
or contribution in respect of any liability to
plaintiff found against him, and at trial
recovered a judgment for indenmnity (60
B.C.R. 395), which was, by a majority,
affirmed on appeal ([19451 1 W.W.R. 405)
(the dissenting judges holding that respond-
ent was not entitled to indemnity but was
entitled to contribution on the basis of equal
liability). On appeal to this Court: Held:
U pon the evidence, the facts did not provide
a basis upon which respondent could recover
from appellant by way of indemnity. The
conversations between them were not such
as to amount to a request, instruction or
message from appellant to respondent which
justified respondent in removing the teeth.
In the extractions being done without plain-
tiff's consent, both appellant and respondent
were negligent, even though they may have
believed, upon respondent examining the
teeth, that they were acting in plaintiff's
best interests (professional duty in such
circumstances discussed). But the case was
a proper one, under the provisions of the
Contributory Negligence Act, R.S.B.C. 1936,
c. 52, for contribution between appellant
and respondent; their pleadings raised the
question of fault and the evidence through-
out was led with regard thereto and estab-
lished that their fault or negligence led them
to so conduct themselves that in law they
committed a trespass; a trespass may be the
result of negligent conduct; they should be
held equally at fault and each should bear
one-half of the total loss as fixed by the
judgment for plaintiff at the trial. PARMLEY
v.PARMLEY........................ 635
3.- Motor vehicles-Highways-Evidence
-Crown-Collision between Crown's vehicle
and another vehicle-Claim for damages

NEGLIGENCE--Concluded
against Crown-Crown's vehicle skidding
across highway into path of other vehicle-
Prima facie case of negligence-Onus of
explanation-Nature of onus-Whether onus
discharged in the circumstances-Res ipsa
loquitur as against Crown............ . 143

See MOTOR VEHICLES 2.
4.-Alleged negligence in performance of
contract-Removal of equipment in kitchen of
hotel-Oxy-acetylene torch used to cut ducts-
Fire breaking out, damaging the hotel-
Liability for the damage-Effect on liability
of change made, at wish of hotel manager, in
proposed place of cutting the ducts during the
w ork ... .......................... 184

See CONTRACT 2.

5.-Criminal law-Child drowned in oil
well-Charge against owner of failing to guard
the well adequately-Criminal Code, sa. 247,
284, 287 (b)-Child a trespasser-Duty and
responsibility of owner of well ......... 191

See CRIMINAL LAW 3.

6.-Jury trial-Automobile collision-
Highway covered with smoke-Driver turning
to left to avoid government truck-Head-on
collision with approaching car-Finding of
jury as to negligent act of appellants' driver-
Whether it comes within allegations of negli-
gence in statement of claim-Charge to jury
as to respective duty of drivers-Trial judge
reading from reported judgments-Mis-direc-
tion-Issues between parties not adequately
presented nor sufficiently tried-New trial. 441

See TRIAL 2.

7.-Railways-Truck at night running
into railway train standing across highway-
Action for damages against railway company
-Alleged condition of fog-Extent of duty of
railway company-Sufficiency of its precau-
tions by way of signs and warning signals. 609

See RAILWAYS 1.

8.- See MOTOR VEHICLES 1.

NEW TRIAL.
See NEGLIGENCE 1; TRIAL.

NULLUM TEMPUS ACT-9 Geo. III, c.
16.-Prescription as against the Crown. 385

See CONSTITUTIONAL LAW 2.

ORDER IN COUNCIL-Giving right of
appeal in cases of offences against wartime
regulations-Extent of right of appeal to
Supreme Court of Canada............ 1

See APPEAL 1.

2.-See ASSESSMENT AND TAXATION 4;
CONSTITUTIONAL LAW 2.

PARTIES-Insolvency-Action by trustee to
annual deed of sale-Practice and procedure-
Party interested not joined in the proceedings
before the Court-Dismissal of action-Hus-
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PARTIES-Concluded
band and wife-Married woman appearing
as plaintiff-Want of marital authorization-
Absolute nullity-Party to the deed not made
defendant or mis-en-cause but acting as co-
plaintiff with trustee-Whether sufficient to
allow the Court to adjudicate-Arts. 176, 188,
1082 et seq. C.C..................... 82

See BANKRUPTCY AND INSOLVENCY.

2.-See APPEAL 4.

PHYSICIANS AND SURGEONS.
See NEGLIGENCE 2.

PRACTICE AND PROCEDURE-Insol-
vency-Action by trustee to annul deed of sale
-Practice and procedure-Party interested
not joined in the proceedings before the Court
-Dismissal of action-Husband and wife-
Married woman appearing as plaintiff-
Want of marital authorization-Absolute
nullity-Party to the deed not made defendant
or mis-en-cause but acting as co-plaintiff with
trustee-Whether sufficient to allow the Court
to adjudicate-Arts. 176, 188, 1082 et seq.
C .C ............................... 82

See BANKRUPTCY AND INSOLVENCY.

2.-Mortgage-Foreclosure-Order nisi.
329

See MORTGAGE.

3.-.See SHIPPING 1; and, in general,
CRIMINAL LAW, EVIDENCE, TRIAL.

PRESCRIPTION-As against the Crown.
385

See CONSTITUTIONAL LAW 2.

PROBATE.
See WILL 2.

PUBLIC HARBOUR.
See CoNsrIrlIONAL LAW 2.

QUEBEC PUBLIC SERVICE BOARD-
Jurisdiction........................ 16

See CONSTITUTIONAL LAW 1.

RAILWAYS- Negligence-Truck at night
running into railway train standing across
highway-Action for damages against railway
company-Alleged condition of fog-Extent
of duty of railway company-Sufficiency of
its precautions by way of signs and warning
signals-Appeal-Judgment at trial against
defendant-New trial ordered by Court of
Appeal-Defendant, in formal notice of
appeal to Court of Appeal, asking in alter-
native for new trial-Whether this affected
adversely defendant's further appeal to
Supreme Court of Canada, in view of stands
taken by defendant on the hearings of the

50887-5

RAILWAYS-Continued
appeals.-Plaintiff, while driving his truck
through Carleton Place, Ontario, at night
on November 30, 1942, ran into defendant's
freight train which was standing across the
highway, and sudtained injuries for which
he sued defendant for damages. The usual
railway-crossing signs were there as required
by the Dominion Railway Act, and also
defendant had erected a standard which
carried a bell, which was ringing, and above
the bell was a light, which was burning.
The windows of the truck were closed.
Plaintiff did not hear the bell nor see the
light. There was conflicting evidence as to
existence of fog. At the trial the jury found
plaintiff and defendant equally in fault, find-
ing that defendant's negligence was "im-
proper protection of the crossing under
existing weather conditions. We feel that
if this crossing had been protected by visible
sign such as a wig-wag with light or flashing
light, that the accident could have been
avoided". The trial Judge gave judgment
for plaintiff in accordance with findings of
the jury. Defendant appealed to the Court
of Appeal for Ontario, which ordered a new
trial ([1940] O.R. 44). Defendant appealed
to this Court. While defendant's formal
notice of appeal to the Court of Appeal
asked in the alternative for a new trial,
its counsel before that Court argued only
for dismissal of the action and its counsel
before this Court stated that defendant's
appeal was from the refusal by the Court of
Appeal to dismiss the action and, if he failed
in that, he was satisfied to have the judg-
ment at trial restored. Held: (1) Defend-
ant's appeal should be entertained. Under
the circumstances, the rule set forth in
Ainslie Mining. & Ry. Co. v. McDougall (40
Can. S.C.R. 270), Mutual Reserve v. Dillon
(34 Can. S.C.R. 141) and Delta v. Wilson
(Cameron's S.C. Prac., 3rd ed., p. 110) did
not apply. (2) Defendant's appeal should
be allowed and the action dismissed.
Assuming that the jury's finding above
quoted was a finding that the fog was "so
dense in front of you that you could not
see", as testified to by plaintiff, there was
no basis on which defendant could be held
liable. Defendant was entitled to have its
train standing where it was at the particular
time; nothing was being done by defendant
or its employees to create a dangerous situ-
ation; and even if the fog existed to the
extent suggested, defendant was not re-
quired to take further precautions than it
had done in the way of signs and warning
signals. There was no common law duty
upon defendant under the circumstances to
take special measures of warning to persons
on the highway while the train was stopped
on the crossing, and the jury was'not the
tribunal to which Parliament had entrusted
the duty of determining what permanent
protection should be installed (Grand Trunk
Ry. Co. v. McKay, 34 Can. S.C.R. 81, at 97).
CANADIAN PACIFIC RY. Co. v. RUTHER-
FORD.............................. 609
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2.-" Undertaking" of railway company
declared "for general advantage of Canada"
Added power to operate auto bus service-
"Subject to all provincial * * * enactments"-
Tariff of tolls-Jurisdiction-Federal or pro-
vincial authority-Whether auto busses are
"works"-Section 91 (29) and section 92
(10 c.) B.N.A. Act................. 16

See CONSTITUTIONAL LAW 1.

3.- See STREET RAILWAYS 1.

RES JUDICATA.
See WILL 2.

RIPARIAN RIGHTS.
See CONSTITUTIONAL LAW 2.

SCHOOL LAW-Assessment and taxation
-Building of a dissentient school-Borrowing
of moneys by trustees-Bonds or debentures
issued-Resolution adopted by Trustees under
section 244 of the Education Act-Stipulating
that a special tax "shall be levied annually"-
Whether wording of resolution sufficient to
create a tax-Whether resolution otherwise
legal and regular-Privilege on immovable for
school assessment-Property owned by dis-
sentient when taxed and later sold to a Roman
Catholic-Scope of the tax exemption granted
to religious corporations under sections 251
(3) and 424-Issue of bonds or debentures
authorized under section 246-Whether both
the bonds or debentures and the resolution
providing for their issue are validated thereby
-The Education Act, R.S.Q., 1925, c. 133,
now R.S.Q., 1941, c. 59.............. 685

See ASSESSMENT AND TAXATION 4.

SECURITY TRANSFER TAX ACT
(Ont., 1939, C. 45).

See ASSESSMENT AND TAXATION 1.

SHIPPING-Claim for damaged cargo-
Estoppel-Cane sugar bags stored in old open
wharf-In bad condition before loading-Bill
of lading-Goods shipped "in apparent good
order and condition"-Margin notation
"Signed under guarantee to produce ship's
clean receipt"-Whether shipowner prevented
from proving bad conditions of goods-Proper
stowage of cargo on ship-Examination on
discovery-Transcription merely returned to
trial court and deposited before judge-Should
be disregarded before this Court.-The res-
pondent company, by a written contract
dated January 25th, 1938, purchased
through brokers from B. & Co., who also
acted as agents for the appellant company,
1,150 long tons of raw cane sugar, which
were to be shipped to Montreal by the ship
Colborne owned by the appellant company.
The bags of cane sugar came from various
plantations and were stowed in tiers on an
old wooden public wharf in Georgetown,
British Guiana. The wharf was built on
piles and with large seams between the
planks which in places were broken; the

SHIPPING-Continued
height of the wharf over the water at high
tide was two to three feet at the cap of the
wharf and within a few inches at the end of
the foreshore; there was a corrugated iron
roof, but otherwise it was an open wharf;
the front end of the bags came to the edge
of the roof, but were not otherwise pro-
tected. The bags had been on the wharf
for from four to nine weeks when the Col-
borne proceeded to the wharf to load. The
season of 1938 had been unusually wet, as a
result of which and of the condition of the
wharf about twenty-five per cent. of the
bags were in bad condition, some being
stained and some torn and re-sewn, when
the loading began on June 12th and was
concluded late on the 13th or early in the
morning of the 14th. The stained bags
were stowed and scattered all over the four
hatches. The ship was seaworthy in every
respect, as the trial judge found. As the
bags were loaded, a tally was kept by repre-
sentatives of B. & Co., the shippers-sellers,
and the results of the tally were noted on a
sheet which was dated at the top June 10th
and addressed to the Colborne. That docu-
ment was endorsed, on June 13th, by the
chief tally clerk: "Correct. Many bags
stained, torn and re-sewn", that signature
was followed by that of the chief officer of
the ship and, at the very bottom, was
stamped the signature of B. & Co. as agents
for the appellant. A received for shipment
bill of lading, dated June 13th, was issued
by the appellant through its agents B. & Co.,
stating that the appellant had received "in
apparent good order and condition" from
B. & Co. for shipment 10,350 bags of cane
sugar; and in the margin appeared the
stamped notation: "Signed under guarantee
to produce ship's clean receipt". The Col-
borne arrived at Montreal on July 3rd,
where, upon usual examination by the
Deputy Port Warden and after chemical
analysis, it was ascertained that the cargo
was damaged and that one-third of the bags
were badly stained. The respondent com-
pany then sued the appellant company for
damages and based its claim on two
grounds: first, that the appellant was
estopped from relying upon the true facts
by reason of its own statement in the bill
of lading that the cargo was in apparent
good order and condition when received for
shipment; and, secondly, that in any event
the cargo was improperly stowed in that
wet bags were mixed with dry bags, which
consequently damaged what otherwise
would have been sound cargo. The appel-
lant company contended that there was no
unqualified statement in the bill of lading
that the sugar was shipped in apparent good
order and condition, upon which the res-
pondent company could, or did, rely; and
also contested the second ground of action
raised by the respondent. The trial judge
held that a clean bill of lading had been
issued by the appellant at a time when the
actual condition of the goods was known

808 [S.C.R.



INDEX

SHIPPING-Continued
and that the appellant was estopped from
setting up that the goods were not in good
order and condition; he found the appellant
company responsible for the damaged con-
dition of the bags and directed a reference
to determine the quantum of damages.
The appellant company appealed to this
Court. Held that the shipowner, the appel-
lant company, under the circumstances of
this case, was not estopped as against the
holder of the bill of lading, the respondent
company, from proving that the bags were
not in good condition when shipped. More
specially, the effect of the stamped notation
on the bill was that the bill contained a
qualified statement as to the condition of
the goods and the first element in estoppel
was therefore lacking. But, even if the bill
could be construed as containing an un-
qualified statement, the respondent never
relied on it. Silver v. Ocean Steamship Co.
([1930] 1 K.B. 416) disc. Held, also, that
the cargo was properly stowed and that, in
any event, even if the stowage was improper,
the stained wet bags did not damage what
otherwise would have been sound cargo.
An officer of the respondent company was
examined on discovery on behalf of the
appellant. A transcription of the examina-
tion was returned to the trial court and
deposited on the judge's desk with other
papers. The only use made of it was a
reference to it by counsel for the appellant
in a written argument after the closing of
the evidence. Later, when settling the case
for this Court, the trial judge, upon an
application by the appellant, allowed the
inclusion of the examination in the case.
Held that the examination on discovery
should be disregarded by this Court. Per
The Chief Justice and Kerwin, Taschereau
and Estey JJ.: The mere fact of the trans-
cription of such examination being returned
to the trial court and deposited before the
judge did not make it evidence. Under Rule
75 of the Rules in Admiralty, only such
parts of an examination for discovery as
are actually read at the trial become part
of the record. Also, in an Admiralty case
in the Exchequer Court of Canada, article
288 of the Quebec Code of Civil Procedure
does not apply although the action was
commenced and tried in that province. Per
Kellock J.: The examination on discovery
has not been put in at the trial; and, under
the provisions of section 68 of the Supreme
Court Act, there is nothing which authorizes
a judge settling the case to include items
whichi do not form part of the proceedings
in the court below. The appeal should be
allowed and the respondent company's
action dismissed. CANADIAN NATIONAL
(WEST INDIES) STEAMSHIPS LT. v. CANADA
AND DomiNIoN SUGAR Co. LTD ....... 249

2.-Collision-Ship channel divided in
two branches-One ship going up and the
other down stream-Whether one or both ships
at fault-Confusion created by successive
blasts given by both-Required signals to be

SHIPPING-Continued
given from a sufficient distance and within a
sufficient time to allow ships to proceed safely
-Danger arising from misunderstood signals
-Absence of proper look-out.-The action
brought by the respondents, owners of the
S.S. Roberval, her master and members of
the crew and owners of her cargo on board,
and the counter-claim by the appellants,
the S.S. Richelieu and her owners, arose out
of a collision between the two ships in the
river St. Lawrence, near Three Rivers. In
the vicinity of that city, the regular ship
channel divides into two branches, one
practically parallel to the other. The
Roberval was proceeding down stream and
was following the north branch, while the
Richelieu was coming upstream, below a
buoy in the ship channel east of the junction
of the two branches. The Richelieu intend-
ed to proceed by the south branch and,
seeing the Roberval, gave two short blasts of
its whistle to indicate that it was directing
its course to port, and in fact ported. Those
on the Roberval say that they heard only
one blast, which would indicate that the
Richelieu was directing its course to star-
board. Those on the Richelieu, not hearing
any immediate answer from the Roberval,
stopped their engines. Immediately there-
after, the Roberval answered with one blast
and thereupon the Richelieu's engines were
ordered full speed astern and three blasts
of its whistle were given. The collision
occurred almost immediately: the stem of
the Richelieu came in contact with the port
side of the Roberval, the Richelieu being
practically stopped at the time of the im-
pact. The trial judge, holding that the
Richelieu alone was to blame for the colli-
sion, maintained the action and dismissed
the counter-claim. Held, per The Chief
Justice and Hudson and Taschereau JJ.,
that, according to the facts of the case, both
ships were to blame, that the responsibility
should thus be apportioned and that the
judgment appealed from should be modified
accordingly. Kerwin and Rand JJ. were of
the opinion that the respondents' action
ought to be dismissed in toto and the
counter-claim allowed. Per the Chief
Justice and Hudson and Taschereau JJ.:
When two ships are about to meet, the
required signals have to be given from a
sufficient distance and within a sufficient
time to allow the respective crews to take
the necessary steps to avoid any peril which
may arise as the result of misunderstood
signals. The Richelieu was late in signalling
her intention as to which channel she would
follow, and, under similar circumstances,
ordinary prudent seamen would not have
waited as long as she did to indicate the
route she was to follow. At the time of the
first blast given by the Richelieu, the dist-
ance between the two ships, half a mile, was
too short, the blasts were given too late and
the officers of the crews did not have the
necessary time to avoid the peril created by
the emergency resulting from the misunder-
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standing. The errors of the Roberval, in
trying to pass port and her failure to stop
her engines in proper time when the danger
was imminent, contributed to two-thirds of
the accident, and the Richelieu should bear
one-third of the responsibility for her delay
in giving the necessary signals. Per Kerwin
and Rand JJ.: The Richelieu has acted
properly at all times. The signals given by
her were proper because the ship was taking
a course "authorized by the Rules", and
they were not given too late; she also acted
properly, and not too late, in stopping its
engines when hearing no reply to its signal
and then in reversing its engines when it did
hear the one blast from the Roberval. The
cause of the collision was the absence of a
p roper lookout by those on the Roberval.
If they had kept a proper lookout, they
would have heard the Richelieu's two blasts,
and, even then, the collision might have
been avoided if the Captain of the Roberval,
seeing what the Richelieu was actually doing,
had altered his course to port and had
slowed his engines. S.S. RIcHELIEU AND
HER OWNERs v. LA CIE DE NAVIGATION
SAGUENAY ET LAc ST-JEAN LimuE AND
oTERs............................ 659

STREET RAILWAYS-Agreement between
City of Ottawa and Ottawa Electric Ry. Co.,
ratified and confirmed by c. 84, statutes of
Canada, 1924-Application by City to
Board of Transport Commissioners for de-
crease in fares chargeable by Company-
Question whether City had complied with pro-
ceedings required before making application-
Form of resolution by City Council-Inter-
pretation of agreement, statute-Words of pro-
vision, whether imperative, or directory only.
-An agreement between the City of
Ottawa and the Ottawa Electric Ry. Co.
(a company incorporated by Act of Parlia-
ment of Canada), which agreement was
fatified and confirmed by c. 84, statutes of
Canada, 1924, provided, inter alia, for appli-
cation for increase or decrease of fares on a
certain part of the Company's railway.
Clause 9 (c) of the agreement provided that
"should the revenue to be derived from the
operation of [said part of the railway]
appear likely to be more than sufficient, in
the opinion of the City expressed by resolu-
tion, to provide during the five year period
next succeeding the five year period then
current, for [items specified in clause 9 (a)],
then the City may notify the Company in
writing, one year before the end of any five
year period, that it considers the fares
excessive", and, if no satisfactory adjust-
ment was made within one month, the City
might apply to the Board (now the Board
of Transport Commissioners for Canada)
for a decrease in fares. The City Council at
a meeting "received and adopted" a pre-
sented report of the City's Board of Control
recommending that the City Clerk notify
the Company that "in accordance with
clause 9 of the" said agreement, it was the

STREET RAILWAYS-Continued
City's "intention to apply for a reduction
in the current tariff of fares"; and the City
Clerk notified the Company that "under
authority of clause 'c' of section 9 of the
[said agreement], the City Council, at a
meeting held on * * * passed a resolution
and instructed me to notify your company
that it considers the present fares excessive
and if no satisfactory adjustment is made
within one month from * * * it is the inten-
tion of the City to apply to the Board of
Transport for such a decrease in fares during
the next five year period as will allow a
revenue not more than sufficient to provide
for the items specified in clause 'a' of
section 9 of the said agreement". Later the
City applied to the Board for an order
decreasing the fares. The Company con-
tended, by way of preliminary objection
that before giving the notice the City had
failed to express by resolution the opinion
that the revenue to be derived appeared
likely to be more than sufficient to provide
during the next five year period in question
foi said items, as required by the said
agreement and statute of 1924, and that
therefore the City was not entitled to give
the notice or maintain its application to the
Board. That question came before this
Court, by leave of the Board of Transport
Commissioners, on a ppeal from holdings of
the Board. Held (affirming holdings of the
Board, 56 C.R.T.C. 317), that the City was
entitled to give the notice and to maintain
its application. Per the Chief Justice and
Taschereau J.: The fact that the City
Council's resolution, instead of reproducing
the exact words of said clause 9 (c), adopted
a report which proceeded by way of a refer-
ence to the clause itself, did not justify the
Company's objection. Whether the terms
of the clause be held as being imperative or
directory, the condition therein stated in
respect of the resolution was sufficiently
complied with-indeed more than substan-
tially-and the action taken by the City
Council completely satisfied the require-
ments of the clause. The resolution neces-
sarily imported the City's opinion that the
Company's revenues appeared likely to be
more than sufficient for the purposes in
question, and in effect expressed that opin-
ion. Also, no prejudice could result to the
Company on account of the alleged omission
in the resolution. Also, it was not to be
assumed (nor was there any evidence) that
the resolution was adopted without due
deliberation and after careful consideration.
(The words of said Act of 1924, so far as
material in this case, merely confirm and
validate the agreement and make it binding
as a contract between the parties; though
the Act, because of its direction to the
Board and because the agreement affects
the interest of the general public, may not
be considered merely as providing and im-
posing mutual obligations on the Company
and the City. Also the Act, rather than
conferring a privilege of applying to the
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Board, really restricts the parties' rights in
that connection; the Company is under the
Board's jurisdiction existing under the Rail-
way Act, and said Act of 1924 limits the
right of each party to apply to the Board as
to fares, to the terms and conditions of the
agreement. The agreement as ratified by
the Act, in so far as clause 9 (c) is con-
cerned, only deals with the procedure
whereby the Board's jurisdiction is to be
set in motion; it indicates what form will
be given to the application to the Board-
a certain resolution of the City Council and
the notice in writing to the Company). Per
Kerwin J.: The Act of 1924 did more than
merely ratify and confirm the agreement;
and the agreement should be construed as
a statutory enactment. Even considered as
such, the first part of clause 9 (c), down to
the word "resolution", is merely directory,
not imperative, and the word "then" in
the phrase "then the City may notify the
Company in writing" means no more than
that the parties were making provision for
the City's application; it does not mean that
ithe City may give notice only if it should
first specifically express its opinion by reso-
lution. The lack of a resolution expressed
in the precise words used in clause 9 (c) was
not fatal to the City's application made after
its notice to the Company. There was
nothing to indicate that thorough consider-
ation was not given to the matter by the
City Council, nor was there any prejudice
to the Company. Per Rand J.: The provi-
sions of the agreement dealing with fares
and the Board's powers over them must be
taken to have become, by the Act of 1924,
the subject of statutory enactment. But
the mere expression of opinion by the City
in a formal resolution is not an imperative
step to the right to raise the question of
fares. To the language used by Parliament
in restricting the power to deal with the
fares, which involves the taking away of the
general privilege under the Railway Act,
there should not be attributed the intention
of surrounding the public trust lying on the
City Council with conditional formalities of
no substantive value. The formality in-
tended to be secured was approval of the
Council before executive action should take
place, and whether that approval should lie
in a resolution formally expressing the
opinion of the Council, to be followed auto-
matically by executive action, or in one
instructing the giving of the notice, would
be a matter of indifference. The essential
protection to the Company was that there
should be no unauthorized action; that
behind any step by the executive should
stand the knowledge, opinion and approval
of the Council. That protection was pres-
ent here. The resolution directing the giv-
ing of the notice, by the necessary implica-
tion of its terms, involved the opinion of the
Council essential to the propriety of its
action. Per Kellock J.: The principle of
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the decision in Halford v. Cameron's Coal-
brook Steam Coal, etc. Co. 16 Q.B. 442,
applies. The resolution of the City Council
did "express" (giving to that word the
meaning adopted in the Halford case:
"represent in words", "exhibit by language"
or "shew or make known") that the City
was of the opinion specified in said clause
9 (c), and was sufficient, though the word
"opinion" or a similar term was not used.
OTTAWA ELECTRIC RY. CO. V. CITY OF
OTTAWA.......................... 105

2.- See CONSTITUTIONAL LAW 1.

SUCCESSION DUTY-Valuation of prop-
erty for-Land with theatre building thereon-
Leased for term of years-Factors and con-
siderations in determining value-Capitaliza-
tion of revenue method in valuing land-
Whether wrong principle applied in the cir-
cumstances-Amount determined by Com-
missioner, reduced by Court of Appeal,
restored by this Court.-The dispute was as
to the value of certain land in Edmonton,
Alberta, for purpose of succession duty.
The owner died in 1942. He had granted a
lease of the land in 1918 for 35 years, at
fixed rentals, which increased by $937.50
every five years, starting at $5,625 per
annum and ending at $11,250 per annum.
The lessees were to erect and furnish, at
approximate costs respectively of $48,000
and $20,000, a theatre building on the land,
to insure it, keep it in repair, and pay taxes,
and had the right at end of the term to
remove all fixtures (repairing any damage
thus caused). On assignment to an assignee
who assumed liability under the lease, the
lessees were to be discharged from liability.
The building had been erected and the rent
paid. Alterations had been made in the
building in 1928 and 1939 at costs, respec-
tively, of about $128,000 and from $80,000
to $90,000. A Commissioner appointed
under s. 28 of The Succession Duty Act,
R.S.A. 1942, c. 57, determined the value at
$108,300. On appeal on behalf of the
owner's estate, the Supreme Court of
Alberta, Appellate Division, by a majority,
fixed the value at $65,000 ([1944] 1 W.W.R.
385). On appeal by the Attorney General
of Alberta, this Court now restored the
amount determined by the Commissioner.
Principles to be applied and factors to be
considered in determining the value of such
property under the circumstances, discus-
sed, and authorities cited. Per the Chief
Justice and Rand J.: It may be that the
true basis of valuation is the "exchange
value" (what could be got in the open
market), but this can only be so when such
"exchange value" can be ascertained, and
in this case it could not be obtained; there
was no real evidence of any such value.
The Commissioner had to value the land
and the building qua theatre as it was at
the time of the owner's death, and he had
to take the conditions as he found them as
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of that date. It was proper for him to take
into consideration the revenue-producing
qualities of the property, and the value of
the lease in effect at the date of the owner's
death. The capitalization of revenue meth-
od (using 8 per cent. as an interest factor,
and allowing a discount for contingencies)
used by him in determining the land value
should not be held to be a wrong principle,
in the circumstances with which he was
faced as a result of the evidence before him.
As it could not be said that he had acted
on any wrong principle of law, and as his
valuation was supported by evidence, his
finding should not have been disturbed.
Per Hudson and Taschereau JJ.: In the
circumstances of this case, the capital value
must in large measure be determined by
reference to revenue-producing capacity of
the property. Factors tending to reduce
the value attributable to the lease were
taken into account by the Commissioner
and a generous allowance made in respect
thereof. Agreement was expressed with his
finding. Per Estey J.: The Commissioner
did not adopt a wrong principle in arriving
at his valuation. He would seem to have
appreciated that he had to determine the
market or exchange value. He had to deter-
mine the market value, and when, as in this
case, no market existed, it was his task (a
difficult one) so far as possible to construct
a normal market and determine the value
by taking into account all the factors which
would exist in an actual normal market
(one not disturbed by factors similar to
either boom or depression and where vend-
ors, ready but not too anxious to sell, meet
with purchasers ready and able to purchase).
A perusal of his report indicated that he
had exhaustively studied the evidence and
carefully examined the factors and had
reached a reasonable conclusion, which
should be sustained. (Opinion expressed
that the Commissioner was in error in con-
sidering "fixtures", which the lessees had
right to remove at end of the term, to mean
furnishings; which error would lead to plac-
ing a slightly higher valuation on the
building; but, as there was no evidence as
to what the fixtures were, or were worth
and as so much of the valuations were and
must be approximations, the error did not
justify any revision.) In re WITHYCOMBE
ESTATE; ATTORNEY GENERAL OF ALBERTA
v. ROYAL TRUST CoMPANY........... 267

SURGERY.
See NEGLIGENCE 2.

TAXATION.
See AssEssMENT AND TAXATION.

TRANSPORT COMMISSIONERS FOR
CANADA-Jurisdiction. 16

See CONSTITUTIONAL LAW 1.

TRESPASS (TO THE PERSON).
See NEGLIGENCE 2.

TRESPASSER-Precaution against injury
to.

See CRImuiAL LAW 3.
191

TRIAL-Criminal law-Evidence-Appeal
from affirmance by court of appeal of convic-
tion for murder-Appellant and others
jointly indicted and tried together-Written
confessions by other accused admitted in
evidence-Sufficiency and timeliness of warn-
ing by trial Judge to jury that confession put
in is evidence only against person making it-
Defining "murder" to the jury-Criminal
Code, s. 259 (a) (b)-Criminal Code, s. 69
(2) (several persons forming common inten-
tion to prosecute unlawful purpose, etc.)-
Inapt illustration to jury-Application of the
law to the evidence-No substantial wrong or
miscarriage of justice (Criminal Code, s.
1014 (2)). SCHMDT v. THE KING......438

2.-Negligence-Jury trial-Automobile
collision-Highway covered with smoke-
Driver turning to left to avoid government truck
-Head-on collision with approaching car-
Finding of jury as to negligent act of appel-
lants' driver-Whether it comes within allega-
tions of negligence in statement of claim-
Charge to jury as to respective duty of drivers
-Trial judge reading from reported judg-
ments-Mis-direction-Issues between parties
not adequately presented nor sufficiently tried
-New trial.-The respondent's car, in
which the other respondents were passeng-
ers, was being driven southwards when the
driver noticed a cloud of smoke being car-
ried across the highway about a mile ahead
of him, the smoke covering about 150 feet
of the length of the highway. As he ap-
proached the smoke, he noticed just ahead
of it a government truck which was collect-
ing weeds in the ditch to have them burned;
and, when near the truck, the respondent's
driver had observed another car in front of
him drive around it and enter the smoke,
and he proceeded to do likewise. He
successfully passed the truck, but beyond
it his automobile came into collision with
the appellants' oil truck and trailer pro-
ceeding from the south. Neither driver
saw the other by reason of the smoke until
the vehicles were a very short distance
apart. As a result of the collision, the
respondent and the occupants of his car
were injured and an action was brought for
the resulting damages. In answer to a sub-
mitted question, the jury found that the
appellants' driver was negligent because "he
should have stopped before entering smoke
and determined the cause of smoke, especi-
ally in view of the nature of his load"; and
they found also that there was no contribu-
tory negligence on the part of the respond-
ent's driver. The Court of Appeal held
that the trial judge had mis-directed the
jury and ordered a new trial. The appel-
lants limited their appeal to this Court to
that part of the judgment whereby their
application for dismissal of the action was
refused. They contended that the answer
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of the jury was not responsive to any of the
allegations of negligence pleaded by the
respondents and that the finding of the jury
(if the jury found that the appellant's failure
to stop before entering the smoke caused
the accident) in that respect was perverse;
and they urged that the respondents' action
should have been dismissed as no other find-
ing of negligence had been made. The res-
pondents cross-appealed, asking that the
judgment of the trial judge in their favour
be restored. Held that the appeal and the
cross-appeal should be dismissed and that
the judgment appealed from ([1944] 1
W.W.R. 634) be affirmed. On the appeal:
Per Hudson, Taschereau and Estey JJ.: It
is unnecessary to decide the issue raised by
the appellants' submission. If it be decided
that the answer of the jury is responsive
and not perverse, a new trial must still be
had because there has been no appeal from
that part of the judgment of the Court of
Appeal which has so decided. If it be
decided that the answer is not responsive
and perverse, it is an answer of a jury
deliberating under the influence of a mis-
direction. A plaintiff's action should be
dismissed upon such a basis, only if the
charge of the trial judge has adequately
placed the issues involved before the jury
or if the Court finds that there is no evidence
to support a verdict even if the charge had
been without objection; and the present
case cannot be so regarded. Per Rand and
Kellock JJ.: The answer of the jury with
respect to the negligence of the appellant
driver cannot be regarded as a finding which
does not come within the allegations of
negligence in the statement of claim. There
may be some surplusage in the answer, but,
regarded reasonably, these allegations were
sufficiently wide to include what the jury
has found. On the cross-appeal: Held that
the judgment of the Court of Appeal order-
ing a new trial should be affirmed. Per
Hudson, Taschereau and Estey JJ.: The
pleadings of both appellants and respond-
ents specifically raised issues as to the man-
ner and position upon the highway in
which the respective cars were driven; and
each claimed that the negligence of the other
caused the accident and adduced evidence
in support of their respective contentions.
These facts and these issues have not been
adequately presented to the jury by the
trial judge. Per Rand and Kellock JJ.: The
trial judge, from the reading of his charge,
seems to have directed the attention of the
jury to the conduct of the appellants' driver
in proceeding into and continuing in the
smoke as being conduct which the jury
might well consider to be negligent, while
he treated the conduct of the respondents'
driver, if the jury considered it in any
respect negligent, as though it did not
matter, being something which the appel-
lants' driver ought to have anticipated and
guarded against. Both what the trial judge
said himself and what he read from the

TRIAL-Concluded
reported judgments had the effect of taking
away from the jury the issue of negligence,
on the part of the respondent driver, as
being essentially irrelevant. The result has
been that the issues between the parties
have not been tried. Judgment of the Court
of Appeal ([19441 1 W.W.R. 634) affirmed.
WOLFE v. GIESBRECHT.............. .441
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action (to the extent that they exceeded the
party and party costs) should be paid... 343
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succession duty... .............. 267
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2.- "Value of the vessel" within s. 5 (1)
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WILL- Husband and Wife-Application
by testator's widow under The Dependants'
Relief Act, R.S.S. 1940, c. 111-S. 8 (1) (2)
-On finding that reasonable provision not
made by will for her maintenance, question as
to effect of s. 8 (2) as to extent of allowance
to be awarded.-On an application, under
The Dependants' Relief Act, R.S.S. 1940, c.
111, by the widow of a testator for an order
making reasonable provision for her mainte-
nance, if the widow has satisfied the Court
of the condition stated in s. 8 (1) of the Act,
namely, that the testator has by will so dis-
posed of real or personal property that
reasonable provision has not been made for
her maintenance, she is entitled, under s. 8
(2), to an allowance which, in the opinion
of the Court, is not less than the share of
the testator's estate which she would have
received if he had died intestate leaving a
widow and children (i.e., one-third of the
estate). Rand J. dissented. Per Rand J.,
dissenting: The underlying purpose and
conception of s. 8 (1), which is reasonable
provision for maintenance, is carried through
into s. 8 (2), and what is envisaged is a
determination "in the opinion of the Court"
of what the actual maintenance of the widow
-the pecuniary dimensions of her actual
living-in the circumstances of intestacy
would have been and to take the amount
so found as thd measure for determining the
supplementary or original allowance called
for by s. 8 (1). The Court is to exercise its
judgment upon the resources that would go
into actual maintenance under intestacy and
to determine to what extent that would be
received from the intestate share. The mini-
mum allowance for maintenance should be
what the reasonable maintenance of the
widow, under the circumstances of intestacy,
would have drawn from her share of the
estate. CITY OF SASKATOON v. SnAw.. .42

2.- Action in contestation-Probate-Val-
idity-Onus probandi-Res judicata-Object
and effect of probate-Arts. 857 and 858 C.C.
-The judgment ordering the probate of a
holograph will does not constitute res judi-
cata. As a result of such probate, the will
takes effect "until it is set aside upon con-
testation". Art. 857 C.C. In an action
where a holograph will duly probated is
contested, the burden of proof still con-
tinues to impose upon the beneficiary the
obligation to establish the genuineness of
the writing or of the signature of the testa-
tor. The probate thus has not the effect of
shifting such burden to the party repudiat-
ing the will, the latter not having the
incumbent duty of proving that the writing
or the signature were forged. There is a
very wide difference between the "probate"
under the English Law and the "verifica-
tion" under the civil law of Quebec. Dugas
v. Amiot ([1929] S.C.R. 600) approved.
Billette v. Vallde not applicable to this case.
That decision was rendered upon an excep-
tional case and was essentially an "arret
d'espice". LATOUR ET AL. v. GRENIER. .649
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